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PREFACE TO SECOND EDITION. 


Since tiie first Editign nas published in 1908, the effect of the 
changes introduced by this Code has been interpreted by a 
great number of legal decisions. All these, up to August, 
1914, have been considered in the te.\t of this Edition or 
recorded in the footnotes ; and some later cases of importance, 
up to May, 1915, have been added while it was in the Press. 
The Notifications and Rules made under the Code have been 
added in new Appendices, including those issued by the 
Government of India and the Local Governments, and by 
the High Courts of Calcutta, Madras, Bombay, Allahabad, 
the North-Western Provinces, the Punjab, and Burma. 

Our thanks are due to the Registrars of the High Courts 
at Madras, Bombay and Allahabad, and of the Chief Courts 
of Lower Burma, the Punjab, and the Revenue Secretary to 
the Government of Burma for having supplied us with the 
'CTiViKiWit: ’in *iVj^ A.'ppCTiAw^, wfjA \t» T&iiVa Syotis^n 

Chandra, Assistant Registrar of the Calcutta High Court, 
for having assisted in the collection and preparation of this 
material. 


JOHN GEORGE WOODROFPE 
PRANK JAMES MATHEW. 
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I Firth (L* |,«rfe) 383 410 

Fischcri Kamalv h,aid cr 217,1331 

Fischer « Owen G72 

Fischer t Secretaiy of Stato 565 

Fisher t Nagsppv 1071 

Fitzwalterv ttatirhoa'c 804 

Fleming t Dollan 07J 

Flemme i Shearman 1277 

Howers &, Co (/fe) 1119 

Foolcooinary t Uombj CliUiida 1078 

Foolibai I Kami ratab Samratrai Ko, 555 

Fonindm IX b 1 aikut i I’ntu Ju^odi 
Rhwan lOio 

Forlics t Amttri ( iiiisa , , 127 145 

EorKst DvanutOfllah 'i^ao 

honlt (hestcrfield 

hortskrt Vtretarj of Slule 77 31 " 037 
, , ^ , S'O, 861, H10'r347 

lorsUri Isrijulir 313,214 



1 AHLL oi cvsts 


Iwm 


ribE 

ForsjlU 0. Bn-'tonc 711 

Foster t TonmhcnJ 123S 

lowlc't lonl .f 210 

IraMt Ihilcmont l-Ol 

Iramjocr Hormasj* 182 

tramii Bo«anji t Horn viil ■Hlami 001 
«t9l 

Franc «co <le \«»w i Anjoa , . 215 

Frankcnburg t Pt lIorselc«s Carriago 
Co 633 6~2 

IVankeiistcrn t Ca\ m r C "85 

Franks t Ivuncli Mai 761, 903 

Fraser i Cooj>cr 63", 6 j7 

Freeman r Mckrthur 1210,1212 

Freeman r- Posher 802 

Frironir Pam \aram Sing 601 

Fry I Mooro Ool 


Diasa I33S 

Fulchand t Bai Ichha 901 

Fulkumar r Ghamhyam Misra 10 I20> 

thiUere Mackey 183 

Fulrahu e Goeuldu lOoJ 1063, 10C2 
Fu«scllt Dowding 1127 

iiitcck Farooeo t ^lolicnder Nalli 
Mozoomdar 214 317 

Futtch \aram Clion'dry t Cliundra 
ball Chowdram 2"0 2"! 

Fuzal Mahammad t PhulKuar 1261 

Fuzcclun Bibco t Omdah Bibco 517 

Fuzloor Buhman t Altaf Ilosscin 903 

Fyaz ood deen t Giraud Singh 993 


GadeeberU t Ga led erla 
Gadeeppat Apaji 2S0 

Gabani Oacn lOSj 1103 

Gahar Khalip.1 Ihpan t KnAinudli 
Jamadar 26() 

Cajadhart Bhagnanta 12^ 

Gajadhar Prasa i I Cancih Icwan 389 

Gaja II ur Persbad t M idons of Einam 
Ah Beg 138 

Gajapati t Bhagasan Dass 359 

Gajapatbit Aasudesa 4l4 

r I P ' p-l 

( I \ ■ I' I ’ 


^ ' I' 
1* I ' 


I 


1193 

GanSasantt Narajan Dliai I Sarai t 91 
101 ir 131 133 "11 
Ganala Prosad Boj t Shib Naram 
^lul erjee 50<* "6" 

Pinapathiv BaUsunlara -71 


Can II trai ^iiigli « *5! codar»l an ogli 2-1 
. *1 vf » 


Ganly t Gaud} 

Ganee Mahomed Sarkar t 
Cliaran Chiickerbutty 
Ganendra r Sura a Kant 
Ganerhi Kil i Cl aran Singh 
Gancs Clian Ira i Ram Kumar 

Ganeshi Banunri 
Ganesli r Jesrndi 
Ganoah t Malnla 
Ganesh t Pursbnttam 
Ganeali t \ ithal 
Ganesh Bhikaji t Bhikaji Kr shna 17,433 
1301 

GaneshKoert Umdat un nissa Begum 143 
Ganeali Lai Tcvari t Rnmnnram 9S1 

CanesIiLalat Bapu 1139 

Ganesh Maha tea i \ara>an Balsl ct 210 

Ganesh Prasad t Kashi Nath Jiran 972 

Ganesh Pat t Kalka Prasad lO 0 

Ganesh Ram t Mohesh Ram G02 

Ganesh Ramchanilra t Shankar I am* 
chandra 301 

GancshPowi Tuljaram Pow 1142 1141 


nor 
5l)S 5“0 
larmi 


Ganga Baksh I Pudar Singh 320 327 
GaogaCharant So^ti >iandal 466 4C8 4~1 
GangaCbaran Bhattacharya t Soshi 
IJIusanRoy 4"4 1012 

Ganga Das Seal t ^akub All Dobashi 245 
2o0 2 63 912 

Ganga Da<s t Kusbah 33o 

Ganga Dass Adliikareo (/a re) 1154 

CangaDayalt Mam Ram 131 

Ganga Dm t Kliusah 314 

(aiigaMoneet Is«ur Cbunder 130 j 

Ganga Naram i rituckram 7J8 

Canga Persl a I Sul u i Copal Singli 102 > 
Ganga Prasad t I aiadhar IVasad 1291 
120’ 

' Caii^t Prasad i Caifajlak'h 3’J 

Gang! Pra a 1 1 JagLalPni I'll 999 
1014 lOIa 

Canga Prasad t Kura 14CS 

Gangalrasalt Lai Baliadoor bmgh 1301 

Garga Prasad i Naram * 160 

Canga Prosadi Rai Cooi lar S ngb 2H 

24a 9 9 Ob’ 

I Ganga PrOiia 1 1 Unibica Cl irn 3J0 1139 
Ganga Ham i CurSaraiiDw 000 

I Ganga Ram i Data 1 am 41 431 10C9 
” 10-2 

Canga Pain Marwar Jalulli] 

10 I 
9S- 

43 

la ^ 10 r 

(air.i<ra]i K iloxHisfami 114 111 

t a gar* ' 1 "fbl □ _nj 

C an^sram lUlirsm i D i kar { ani-^b n” 

4 sngatl ara r i at) abai n si lOM luiJ 
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TAliLr or CASES, 


fAOE 

Gdanu I-il t Ram Sahai 502, 879 

Gano Han Saaant i Slin Dev feidhe 
shwar •'99 81** 

Ganoda Prosad I’oj v Shib Rarain 
Mukcrjee '50r, 707 

Ganoji Utekar t Dhoudu 285 

Ganoo i Shri Sidlicsliwar 407 

Canpat v Jivan 1367 

Gaapat t AIahadc\ 935 

Ganjat Marwarn Balmal uiid 40o 

Ganpat Putya t Collector of Kanara 11»»7 

GanpatRait HiraSingli 5S3, 59 j 

Ganpat RimMotiRam i Isaac Adantgi 

329 330 

Ganpaflal t Sampatram 302 

Ganpatram Jebhau RaiithodHanbhai 

20 1045 

Ganu I ^foro 5C1 

GanuSmglit Jangi 310,1186 

1190 


Gaunahankar t Atmaram 002 

Ciaanranga Salm I Boto Kruhna 730 

Cavdappa t Girimallappa 414 

Gaya lUrsbad r Bhup SiQgli 197,494 
(ayalbrasadt Sikri i^osad 800 

Gaya Prasad Altar t RandLir Siiigb 219 

Cayananandat Ivruto Chandra ^ 17 

Ga^anoda BaLi Da.<«cc > Butto Krf>to 
BairatPc 9"7, 1157 

Gccrccl alli Dabcc I OiuiidrKant 030 
510 

frffTort t Pud chaod 173, J86, I9J 

Gcirija Clicttiai t SabhaiiatliyAludaliar 137 
Cend J,all Tewari i Denonoth Ram 
Tew an . 975 

(•endayialt Pirbhu 3l> 41,1073 

Cendot Xihal Kumir 894 

Gendu t Go>jnd 175 

General Alanngcr Rnj Dirbhungih i 

Coomar Pamaput hingh 318 

G<nui Snkbaram 990 

(enyaCh^Lart SabLapatJiy Mudabnr 137 


Ceorge r RamRiitlun 


1191 


472 

1316 

2G0 

1051 

206 


raoL 

Ghanasbam I'lilLant XadJ^rni i 
Ulofob^ Kamcbandra , . 311,212,1109, 

1190 

Giianasliaindas I Joburi Alull 202 1185 


Gliazi ud dm t Dislian Dial 
Glic'a Icharam t Sankal Cliand 


Ghelabhai t BjiJatcii 
Ghelabhai t Uderam 


324 
. 147. 

5 389 


415 


467, 

1403, 1408 1471 
Ghulam Ivadir t Alustakim Oii 

Ohulam Khan t Mubammad Haasan 
_ . 1000, 1432 1470 

Gbulam bbabbu- 1 Dnarka Prci*sd 247, 205 
. 408 

Chulappat Rogbxcndra 138 


uuLN.it liM re) 

Gilbert i Endean 

GtlbeHt Smdh 

Gilkinsoni Subramania 4yyar 


Girdlur Damodar i Ivassigar 174, 181, 
Girdhar Das i liar bbankar , 

Girdliar Slanordas t Dayabbai K.ala 
113^115 12 


1078 
804 
760, 
1281 
, JS4 


bhfti 


Cirendronalh lagore (In the matter of) 

272, 27'J 

Girijantiiid i Sadajanund 
Girindra r Itajeahwan 
Girmdra Chunder Roy 
Kumari 

< inn Ira Xalh Jliikirj. 

' J31S 


17(1 
. 384 

Jnrawa 
228, 1-543 
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Cin“U CliBu Ira Chaiicilir r Oolam 
Karim . . 21L 102J 

Girwh Cliaixira Ijthin r Fakir Chan 1 010 

(•Irish Giundrr r Juramoni . . ISfl 
(.Irish Cliunder I^Iuri r Sv«i . 12^3 

(iiri-sh (Jhundcr I^ihiri i b(.ahi Shik 
harcshwir . S71, 873 8S1, SS2, 1305 

Giriih Giundra Ijihonrj r Kooniarce 
Dabra . , . 010 

Girjasbankar i (■ S53 

Gita Ram r Kirjia Ram 405 

Gijaaai Kanilassmi 3 j'l, 3(iO, 3G'»,370, 372 
ricdhillr Hunter 023 

(■loMup r Ham’on 1257 

(•Ijnr Bonnaud 15,07 

Gnana Sambanda I 7i'<\Aliga 212 

Gnanambac r ParratLi 103 

Gobardhan t Mam Bibi 410 

Golwrdhan i Mano Bibi 1337 

Gobardhan Das i Goiwil Ram 221 

Gobardhan Da-i I JaiKtihor* UfO 

Gobardlian Da53 I Jai Ki->bcii l)u 1471 
Gobardhan Roj i Bishan Prasad 230, 2C0 
Gobmd r Hargopal . 201 

Gobindt Kunja 439,703,791 

Gobmd Cliandra t GanffaPIi\u 20 C73, 
089 717 

Gobmd Chimdcr i Jivkuntnatli C93 

Gobmd Chundcr Addya t Afzul Itab 
bam . 110, 144, 762 

Gobmd Chundcr CJoondoo t Taruck 
Chundcr Bose 12'', 131 

Gobmd Chundcr J^tookorjee t Rant 
Komal Chatterjee 1021 

Gobmd Chundcr bundy t Sri Gobmd 
Chowdhry 129 

Gobmd Chundcr Ri y t Ouru < liurn 
Kurmokar 033 

Oubind Chundra Majumdar « Cbaran 
Sen JOIl 

(lol ind Kooinar Chowdhry (/n re) 4G0, 4C1 
Got md Lai Boy t Kam Janam 
' Missir 1015 

Gobmd 3Iohapsttur t Madhub Penad 

(Wl,092 

Gobmd Mohun Chuckcrbulty t Slwriff 

116 707 


Gobmd ParsUaJ v Murrec Brewery 738,739 
Gol ind Persad Khan 1189 

C.obind Prasad i Cliandar ScLhar 471,518, 
565 

Gobmd Ram t Xaram Das 565 

Gobmd Ramanuja t lakhmi 100 

Gobind Row t Girdhari Sahoo 692 

Gobmd Singh r Kallu 71,80 

Gobind Sm^h i Zahm Smgli 313 

Gol inda v Lala Harihar 596 

Gobinda t ^lecnatchi 305 

(lobmda Chandra Shahs i Ilcmania 
Kuniari ’>65 

Gobinda Lall I SliiUlas 1365 

(lObmda Ram t Itholanalh 1374 13*8 1379 
(fObindnath Ro> Bahadoor r Luch 
nieo Kooraareo 214 

( < burtlhun Majlifc I l!sm-o C bunder 3“*i 
(.K'Otl Cliuii I r » \diiuni Irat. r 
Cciicral rorj lO* « 


Gocool Cooiiiar i Bliiihook Smgh 710, 712 
Gocool Pa*s I Soonilcrjcc , . . 973 

Uoculohund Banerjee i Camdeb 7Iuo 
krrjoc , 170 

O- 11 . - r> ,1 1 1 two . n. I l| » r> 


lOUl 

Godard ( (.raj • 153 

Goilha t Xaik Ram > ''71 

t»-_ . w —lai.l J.l >10 l.w 


Jamadar , -15 

(lol al Chan 1 1 Ivhn»]a Ah Shah 5'J3 

Gokal (3iand i I,al Cliaiul Ibo 

Gokhut Sahu I Jodu Nuiutiiii Rei 110 

Gokibai I Lakhiiii Uh (21 

Gokool Pi rvhad I 1 (narti 5l>t 

Gokool Pemhad ilixchit i Brojo Mo 
nco l)i.bia 3M 


Gokul SiDsh t KHanSmgli 273 

Gol Mahomed I AbdulJiibban 12S7 

GolakNstht 51atliura 20J 

Ciolam ( llurriab Chundcr 1367 

Golam t Rahman 381 

GolamAlit huttick Chundcr 717 

Colam Ahad Chowdhry i Judhistcr • 
Chundra Shaba 251, 1016 

Golam ikagar i Laklumani Debt 977 

GoUm Gadar Mandal t Qoljan Bill 8G6 
GoUmHosseint AllaRukhcc 91 

Golam Hosscin xkrifl I Fatima Biguin 12Hi 
Golam Hosscin I RamGopal 1311 

Golam Mahaminnd t Sarods 3Iohan 

405 108. 171 

(3olam AlahomeU t Iiidro Chand 296,2)8, 
300, II I 

Golam Mohamed i Asinut Alu 721 

Golam Mukdoom t Hafccroomssa 498 

lih) 

Golam Mustafa I bhco Soondurec <10 

Golam Ruasult Kwhen Jlobun 214 

Golam Yabc} at Sham Soondurec O.i 

Golap Singh t In ira Coomar 118 7(. 

GoUup Coomarj i;o-.«cc « '' m ji 1 r 

NaramDio 

Colaupmoncc i l*rtr.onoin y 11/ 

Goldr Gollrnb.rj, 4 > 

CrtHsi Kcir , iJ 

GolQCk C3iun 1 r . t unwo y>;*m 8 I “• 

roluckChonhr M bun UH J 

Coluck Chun lor ■ \iinl><. ii,ar i 

Crt>Iiirkaiunl rt. . 1 1 1 V ij r 

tieft.lo'* 1. 1 

(«>lueL CTiuri 1 r ■' ri i J ,>i 
C.olock Nath r Kirli'I. , 
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lABLU or CA&E& 


TASK 

GoIucLbur t Bislionatli 749 

Goma JIahad Patil t Gotal las Ivbiinji 904 
Gomes t Carter . 1199, 1204 

Gomme v West 1239 

GomtiKunwart Guari 137 HO 

Gondomv \enlcatesa Moodelly 299,300 
Goiipsh Cbunder Dass v itoylUPko 
NatbBJswas 1246 1251,1250 

Gonesh Das Bagria i Shiva Laksbman 
Bhakat . 338 

Gonesh I al Tewari » Sham Karain 908 
Gonesh Persbad t Parul Eraam Khan 1024 
Gonesh Pershad t Jykeshun 1038 

Goneshi Lai t Khairath 307 

Goodall i ^lussoorie Bank 427, 656, 10C2 

loco 

{.ooglee Sahoo t Premlall Sahoo 410,427. 

554 056, 6C0 

GoolKhsnt Ictar Goala 124 

Goolam Hoosem t Fatmabai 208,1136 
Gooneshar v Gonesh Das 439 

OoonjessuTt Luchmee 313,959 

Goonomonco Dossia i Parbuthy Dassia 391 
GocinooMoneoi RamKumol 1139 

Goopce Nath Dobey i Roy Luchmeo 
put Singh 1010 

Goer BiA Sahoo t Brti Lai Benka 123, 431 
GooeDjali DekaNoonya 1371 

Goordas t Puran 417 

Gooroo Churn Sircar v Brija Nath 
Dhur 113 

Gooroo Das i Kamal Kant 971 

Gooroo Das Fyno v Earn Naram baboo 92 
Gooroo Daaa t ChoUm Mosrlah 452 


J lOI 

Gopal Chunder t Kuiuodhar 'Moochcc 10 W 
Qopal Chundcr t Purno Chunder J0"2 
Gopal Past Gopinath Sirkir . .115,125 

Gopal Dass Agarwallah v Buddreo Das 
SorcU . 646,547, 548, CJl 

Gopal Dass t AlafJviian 1375 

Gopal Del t Kanno Dei 367 

Gopal Dobs t Greedhareo Do«s 648 

Gopal Gonesh t llamchandra 431, 1046 
Gopal Gundapa e Vishnu Ivrishna 724, 

Gopal Kashi t Ramabai 562 

Gopal Ivrislina Parachuie r Saklioju-av 6 
Copal Lai Seal r P J Marsden 301 

Gopal Lai Seal (In the goods of) 

Gopal Lai Xhakooi t Feluk Chunder 
Rai 1332 

Gopal LaJl i Banai"*! Pershad Chow 

dliry 120 

Gopal Nanashet t Johanmal !)u5, 956, 977, 
1270 

GopalNarhori Ilanmaiit 413,1376 


Doasia 900 ‘171 

Gootoo D^al Sluiiduc i Baboo Gopal 
Singh 871 

Gooroo Pirsad Boj i Juggobundhoo 
Jlfozoomdar 70 

Gooroo prosadKhoondt JuggutChan 

dra 452 

(•ooroo Prosunn > Baiierjic t Gu^gun 
Cfiunitcr SGI 

‘ ’ 1315 

851 


s'uj ai i >suuhu 
CJopnl 1 Narasinga 
(■opal r Nitobar 
(■opal t Ooda} 
(■oiMiIt Tokatt 
Go) n1 1 fincoure. 


1035 
897 
677, 699 
464, 970 
499 
410 
463 


< opal Chandra r lligon ^jistry 166 47b, 
. 1173,1164 

( oj>al ( hail Ira t Puma Chan Jr i 10( S 

(■ojajciianlrnt boh mon 1361, 1376 
Go I alChnn Ira Clial rai arli r PreCiDalh 


i»utt 


239, 1023 


(. ipal Chan Ira Poy , j Chan Ira* 
lhanlari Ij^ 

(■ ] al Cliiindtr i (umain nu ijAiwit Oig 


eimma 89, 1104 

Gopalasamiv Sankara 1244 

GopoJdait Gliuuni La] 330 

Gopalaahut Brij Kishow Pershad 221,222 
Gopohathi Bhugw at Pershad 70, il6 
Goptc Bullwh i Gbiivck 12('4 

Gopec Chunder i EamKumul 312 

Gopec Ki?«cn t Briodabun Chunder 857 

Gopcc Lall I Ulusst Srcc Chiindiaolce 
r at 1, w 072,691 

* m 


843 

Gosam j2fi 

Gopecnath i Gopcenath 40G 

Gopccnatli JIool < rjeo i IvalJy Doss 
Miilhck 210!) 

Gopecnath Singh i Anundmojec Dehia 30 
Gopeswar Pftlv Jiban Chandra 510 lOn, 
Copi Chand Bothra t laasimiinnessa 300, 

GojiiKoenv GijiLal 421 474 1026 
Gopi Kriilina (.ossaim i Niltoniul 
Lannerjee 183, J 11, JSC ISO 

Gopi ’Wahabltswar 1 Sheso 15S 

Goj I Mohan Poy i Uoybaki Nuiidun 
, „ 169, 170, 226, 1023 

uojM M luuu Daa 1 1 met un Gupta . ijj 
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lo|i XIoliun 'Iiilli k r larnin iii 
(.li wdruni bS 

r II \ftr*in Khsnna r llan*i 

ilhar 217, IICI 

(opiNathr Molic«liw«r Cl, CO 

Copi Jisth CTjattopadhjft i S-jjam 
Kant a Singh 258 200 

Copl^a^h Chobp> t inlug'll at IVrahad 115 

128 , 139 

Gopi Nath Clio«dhrj r llcnodc I^U 
l.oj I0!>C 

Gopmalh Ihrl ar t Coluck Cliumlor 
BbcKo Ijn, 450, 135" 

Gopu I Sami Koyar 110 

Cora Chand r Basanta 412,670,021 
Cora Chand Chose i Ilaj Coomar 
Do«s 825 

Gora Clnnd Lurki r Makhan Jjil 
Chakrararti I2IG 

Gorachand t Itoghu "C5 

Gorakh Baba]! t 1 ithal Nara) an 47G 

Gorakh Singh t Sidh Copal 301 

Gordhandasi HanvallutKlas 1131 

Goree Monce r Juggat In Ira 439 

Goit r Roiiniej 512 5IJ, 531 

Go«ain Money Pureo i Guru Persbad 
Smgh . 471,1108 1202,1205 

Gosam Tota t Raja RukminibalUb 72C 

Goshain Jag Roop t Cbingun Lai 00] 

Goamiaht laduzzul 327 

OoBsain Dalmar Pun t Bopin Bcbary 
JLttcr 90 1033, 1031 

Goasam Dulmir Pun t TcLait Hel 

naram 1220 1227 1230 1243 

Goasam Gunga t Dabcc Daaa 614 

Gosaam Munraj t DcenD^al 29* 311 
059 

Gosto Bcbary 8ardar t Han Mohan 
Adak . 40 49 

Qoato Bihary Pal i Jobur 1^11 Pal 780 

Coswami r lladbondaa 77 

Goan ami Ranebor t Sri Girdbariji 505 

Ooudoin t 1 enl alc«a 301 

Goundu Pillai V Thajatmnal 5 

GourChunlcrt Chundor Coomar 988 

Gout Han t Pracnath 1072 

Gour Hurco v Fran Hurcc 800 

Gour Ki»boK) Cbowdl ry t HaboiBed 
Ho«scin 203 

Goar Mohum Gouh i Dino ^ath Kar 
makar 248 

Gour Mookh Singb t LalU Gour Sun 
I cr JOOO 

Gour Pershad t 4n]ub \li 13”5 

Gour Sundar Lnbin % Hem Cbundcr 
Chowdhury 2C0, OOl 

Gour Surn Hass (In the matter of) 1330 

Cour 8unin t Ram Surun 301 

Coura Chundra t likramalXu 08, S'** 

Gourehurn 8oor t Pcarj I,a11 711 

Courdas M strj t Hciiitt 1181 

( ouri r \ igueshwar 203 

Gonri Dutt r Amar Cban 1 3 JO 420 

GouriKoert Audh Kocr JIO 143 

Gonri Prosad t Bholanath ‘tS 

Gouri I*r<»'ad Kuiidu r 1 am 1 atan 


99. 130 
574 575 69r 
1294 1295 
301 

221,222 1480 
302 407 
338 


rsoF 

luuriSaliAit RamSiIiai 711 

(•ouri Miankar 1 KarunaBiUc 40<> 

GouriSunkurr Aublioje<surj 297 

(lourmom Habec i Jugut Chundra 
Audhikan 108 120,270 

Qourmony Hibia t Khaja Abdul 
Gunny 451 

Goun Mahomed I Khawos Mi Khan 90S 
Goutardi Carr 212 

Goutiilrct Cliamol 379, 1181 

(tnutun! r Robert 378, 1181 

Gnrrrnment t Bouric Bhoomiz 5C0 

Coxernment t Firgusson 659 

Goxernment 1 Sanoola 211 

Goaemmcnt of Bombay t Hinmal 
Amaraingji CS 142 

Goremor t Meredith . 89 

GoTifu! r Dida • 918 

GoTind r Dbnndbanx 
Goxind t Jijibai 
GoMudt I’arashram 
Goxindt Radha 
GoTiod t llamkiishna 
Govindt Sakbarum 
GoTindt \itbxl 

GoMudAbajit Moboniraj \ inayak 
Govind Atmaram t Santai ''to 

GoTind Balrant t Lakabman 1043 

Govmd Cbundcr V Rungunmoney 1004 

Gonudllaat Ramsaboy Jemadar 1080 

Goeuid Han Ualekar t Sbidram Shid 
miirti 231 

GorindKoomar Petition of 403 

^Tind \alekar t Bank of India 981 085 
OoTind \enkaji t Sadasbie Bharmi 931 

I GoTinda t- Kaninakar 412 

OoTinda t Mana 023 

I Coxindat Maeji r02 

I Govinda • Ptrum Icm 0 8 TOO 

Goxtadabairt K<sa\a 103r 

Goxin irao Krishna t Balu 12C3 

Corindrav t Ragho C92 

GowduMagatat Gondbu B! aragan 45 

Goueri Bennett 1‘’41 

Gower t Gouldri l^o 52 1 072 

Goasree Kumul t Sirat Chun ier Dasa 1031 

Craham t liCwis ISO 

GnfawRi t Lopez 409 3W>j 

Gram % Ai Inch 5S2 

Grand Junction Canal Co t Himes 1201 

Gran* {Ft) "32 

Grant i Anderson 1115,1116 1118, 

IllJ 

Grant v Subroinanuii 31S 

GniTca V Heinomann 793 

Grarea r Ix?b.a(i ly 
Gray t Cantonment 

Grayrt Cliajlii 
Creathea 1 1 liroii 1 j 
t recnl rChun 1 r I 1 er Micknlos'i 273 
275 27'' 282 

Ciwsb CliunJcr t Gour'Iolun 1260 

t regora r Dooley Chand IC 9 10"0, 1001 
1092 

I rtgsra r Molta.'m rth 111 

Grta r Haun 27 J 


iltce of 

58 340 
K3J 
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lAULC or OASt-b. 


Goluckbur i Bialionath 740 

(toraa Matad Patil a GoLalclna Kbimji 904 
Gomes t Carter 1109, 1204 

Gommev ^est 1239 

GomtiKunwart Quari 137,140 

Gondoin v Venkatesa lloodelly 299, 305 
Gonesh Cliuader Dasa i Troylucko 
Nath Biswas 1246, 1251, 1255 

Gonesh Das Bagria i Shiva Lakabmaa 
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THE CODE 

or 

CmL PROGEDUDE. 


ACT No V 01 1908 

Passed by the Governor General oi India in Council 

Receiied the assent of the Goiemor Geneial on the 
2\st March, 1908 

An Act to consolidate and amend the Ians relating to the Procedure 
of the Courts of Civil Judicature 

Whereas it is expedient to consolidate and amend tho 
Preamble relating to the procedure of tho Courts 

of Civil Judicature , It is hereb} enacted as 

follows — 

Previous Legislation Up to tlic year 1862 the Courts in tho Presidency 
lowns and m the Provincts were go\emcd by different rule^ of procedure 
llic Supreme Courts were governed m matters of procedure by their oun practice 
rules and orders, and certain Arts(l) Tie Provincial Courts were governed 
b) Acts and Regulations particiJarly applicable to them (2) In 1859 the first 
Code of Civil Procedure (A.ct VIII of 18o9) was parsed which enacted tJiat 
where it came into operation the procedure of Civil Courts was to be regulated 
by it onl) (3) llus Act liowever was originally intended for application m 
the Courts not established by Royal Charter and it was not till the year 186J 
that it was evtended to the Courts m the Presidercj Towns In that year 
the Sunrenie Courts and the Courts of Sudder Rewanny Adawlut in the three 
Hesidcncy Towns were abolished Letters Patent constituting tho present High 
Courts were granted m ijursuance of an Act of Parliament of the ^esSion 18G1, 
21iL2j\ict c 101 With the abolition of the Supreme Court® thiir former 
pro cdure m civil ca^es between p-ity and party was abohsl cd and by the 37th 
section of the Letters Patent establishing the High Coart vt Calcutta, and the 
coiTesj onding sections of the Letters Pitent establishing eunilar courts at iladras 


(1) Sets \cU NVIL of 1 Sj 2 . \ I of 18^ 

(2) Sco Ibe Schedule to \ct \ of ISCl 
was passed to iT]>eal certain Kcla autl 
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and Bomba) , the piocecdings in civil suits between party and party brought m 
the High Courts, were to be regal ited by Act Till ol 18j9, and by such further 
or other enactments of the Goicrnor General in Council, in relation to Cnil 
Procedure, as were in force at the (late of the, several Charters Provided always 
tliat the regulation of sich proceedings lespectivel) should be subject to such 
laws and regulations as should be thereafter made hy the Governor General 
m Council in relation to such proceedings This was modified bv the 07th 
sections of the new Chatters of 1865, which run as follows “ 4nd wc do further 
ordaiu that it shall be laivful for the said High Coiut, Ac , from time to time to 
make rules and orders for the purpose of regulating all proceedings in ci\ il cases, 
which may be biouoht before the said High Court, including proceedings in 
its Admiralty , Vice-Admnalt) , Intestate and Matrimonial Jurisdictions rcspcc 
lively Provided alwa)3 that the said High Court shall be guided m making 
such rules and orders, as far as possible, by the provisions of the Code of Cnil 
Procedure, being an Act passed by the Governor General m Council, and being 
Act No Mtl of 18o9, and the provisions of any law v/hich has been made, 

• ar ->• «« *V.A o V „ - * I ™ 1 * ^ +1 A,. +» » /1 1 Hfl or 

A 

be 

given below (3) In 1877 the second Code was enacted (Act X of 1877) This 
\crjr considerably amended and added to the Code of l8o9 Alhereas the latter 
contained 388 sections only, the former contained 652 This Code w as followed 
by amending Acts, (4) and then by Act XIV of 1882, which was also repealed 
in part and amended by subscijuent Acts (5) 

The present Code repeals that of I8S3, as also the amending Acts VII 
of 1888, XII of 1891, V of 1804, XIII of 1805 The chief feature of the 
present Code is the distinction drawn between matters dealt with b) the 4.ct, 
Mz those matters which affect more than one Provmtc and matters in which 
It is essential that there should be umformit) in all Provinces and minor matters 
whicli arc relegated to a schedule and treated as mere rules which may be 
\ ined or amended bv the High Courts and Chief Courts llicso rules aio to 
u large extent sections of the Code of 1832, amended in certain parts tud added 
to 111 others As reg irds the body of the Act, the greater mimhcr of alterations 
pcihaijs occur in the provisions relating to etecution, although otjjer parts of 
tlic Code have bctii amended, and additions made thereto Ihe provisioiw 
relating to insolvency liavo been altogether removed from the Code and now 
form the subject of a separate Act Ilf of 1907, which came into force on the 
Ist Januir), 1908 


(1) See HroogUtou Cjril Irocnluro Code, 
j p 1, 2, an I A] pcndix 

(2) Acts of ISC2, VM\ of 1862. 
Will of 18CJ ^\\Ir ol J8C3 Seo 
Hron„]ito(i Civil Procedure Code, £n 1 c 1 ntul 
4lh cd p 2 

(1) Acti 1\ of 18G0, \Uir of I860, 
WIIfofJSGl 1\ of 1803, \\\I «fI807. 
\ir of 1670, \I\ oflS'O, 1\ ti 187! 
\\\.I1 of 1871. Mf of 1872, I of 1877 


(4) Acts III of 1878, MI of 1870 

(5) Repealed m part by Acts \1V of 1686 
8 3 1\ of 1886 B 2, \ oflSSO e 21(2), 
\Iir of 1687, a 2aiidBcbed XIII of Jg&J, 
MIIoflSOOB 2, nndamendcdbyActsa 11 
of 1888 63 3-04 , Ml of 1891 Amended by 
ActsXV of 1882 6 J, MI of J8S7, e 11 , 
M of 1883 B» 2 8, \ of IRSS at 
M!r«fl8aOB63 M of lbJ2 63 2 4 

of 18 1 , Ml of 63 1, . , \ij| of 18 'j 
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“Consolidate and amend” — ^TIio Code « a consoluhting Act. TIio 
method o! construction to lio adopted m the case of such a Code Ins hicii 
expounded b} Lord llcrschell (1) m-terms which ha\o botii adopted bj the 
Privy Council (2) and cited and applied m other ciscs m this country (3) 
Deilmg vdth the English Bills of E\clnngo Act, whicli was intended to bo a 
Code of the Liw relating to negotiable instruments, ho sai<I — 

“ I think the proper course is, m the first instance, to crdHiuic the lanjungc 
of the Salute and to a«l: what is its natural nieanmg, utunjlucncnl hj antj coiX' 
snlcraiion derived from lIicpreuOHs stale of the late, and not to start with inquiring 
how the law prcMou«l} stood, and then assuming that it was probibl) intended 
to led\e it unaltered, to see if the woriU of tho enactment will bear an inter- 
pretation in conformity with this \iew If a statute intendtd to embodj in 
a code a particular branch of tho law la to be treated in this fashion, it appears 
to me that its utility will be almost cnticelj destrojed, and tho very object 
with which It was enacted will be frustrated The piupose of such a statute 
surely was that, on amj point spcctjicalUj dealt tilth by tt, tho law should ho 
ascertained by interpreting the language used, instead of, as before, by loamiiig 
o\er a aast number of authorities m order todiscoaer what the law was, extracting 
It by a mmutc critical examination of the prior decisions, dependent upon a kmow* 
ledge of the exact effect cacn of an obsolete proceeding, such as a demurrer to 
evidence I o»i, of course, far from asserting that tccoutsc may nacr be had to 
the previous state of the law for the purpose of aiding tn the construction of the 
proitsions of the Code If, for example, a provision be of doiihlftil import, such 
resort would be porfectl) legitimate, or, again, if in a code of the law ofncgotnblo 
instruments, words be found which ha\eprc\iousl) acquired a technical mcining, 
or been used in a sense other than their ordinarj one, in relation to such instru- 
ments, the same interpretation might well be put ujion them m the Code I givo 


on some ipecinl ground ’ (4) 

It has been said that a reference to the previous histor) of tho law and 
legislation on the subject is one of the means by which a Court is entitled to 
seek assistance m construing an Act of tho Legislature (j) And tlic jiractin, 
of the Calcutta, Jladras, and Bombaj High Courts has been to consider ns 
aids towards construction the history of the transition of an Act through the 
Legislature and to refer to the Reports of Law Coiiuiiissionors, Proceedings 
of tho Legislative Council, Reports of Select Committees, Draft of Bills nnd 


(1) In Banl. of England t taeliano 
Brother*, L R App Cag (ISOl) 107, *t 
pp US, 143 

{2) In Norendm Nath Sircar t Kamalba 
gmiDagi,23,I A 18,SG(IS9G) 

(3) Dagdut I'anchotn Singh Cangaram 17 
B 3''2(1802), Hamodur* Mu Iflliar t ®ccrc 
larj of State, 18 Vt 01 flu'll) Kinil»»\» 
thetti t Nara«irahutu Chetti, 20 'f lOJ 
(ISH), Lala Sura] 1 ru ad I OuUl> (.Land, 


28C 517(1001) 

(4) Sco alto Admin strator t.rneral of 
Bengal « rrrm IjiII Mullifk 2J t 
IaIU Suraj Irosal « t.olal» (hand. 23 C 
517 (IdOl) and other iR«ra di»cuM<^], f<ul 

(5) I'rahhakarlili^t ( V ■shirambhurl'aodit, 

8 11 313(1851), it Iminiilrator Ginrral (f 
Ben-al ' 1 1^'J Mull, V 21 t 70 , 

"I (1**1) r' J , lltl! , Jf 'uit 

I Gu>, L I sell ll '<05 
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Statement of Objects and Reasons The Piivy Council have, however, in the 
case of the Adnunistrator General of Bei^al v Prem Lall 5rullick,(l) observed 
upon the use of these means of interpretation, evpressmg their disapproval of 
the practice of referring to the proceedings of the Legislature which result in 
the passing of an Act A large nnmber of decisions exist upon this question, 
which 13 one of same difHcolty (2) 

It IS, no doubt, a well established rule of construction that when the terms 
of an Act are clear and platn it is the duty of the Court to gii e efiect to them 
as they stand, according to their plain meamne, neither adding to, nor sub- 
tracting from them The Legislature must be taken to have intended to mean 
what It has so plainly expressed, and when the terms of an Act admit of but one 
meanmg a Court is not at hbert} to speculate on the intent of the Legislature, 
or to construe them accordmg to its own notions of the reasons supposed to haic 
been the cause of its enactment (3) The primary question, in short, is not what 
may be supposed to have been intended, but what has been said (4) Where, 
iiowcver, an Act has been considered not to clearly express the intention of the 
Legislature, it has for some years been the practice of the Calcutta, Madras, 
ind Bombay High Courts (5) to consider (as aids townids construction) (A) The 
history of previous Legislation (C) (B) and of the transition of an Act through 
the Legislature viz — 

(1) 22 C 788, S C,22I A 107(1895), 
fullowcd 10 R t Sn Churn Chuogo 22 C 
1017, 1022 (1805) 

(2) Sco an Article on the Interpretation 
o! htatutea m the Madras Law Journal, vol v 
p 280 byE H,Momiior,vvhcteatullanalj6is 
ul most ot the cases hero given 'viU bo found 

(3) Gurccbullah Sircar t Mohan I^d) 
bhaha, 7 0 127 , Buzloor Ruheem v Shum 
Boonnissa Begum 8V( R P C 3. 12, R t- 
Bal Bnstma X ithal, 17 13 577, 578 

(4) Per Lord Ilcrechcll lO Biophy i 
Attorney Gcncril of Manitoba, L R (1805) 

App Cas 216 

(S} Tha Alluhsb^d 2Iigb hcM. cn 

the other band, in Lndir Bakrh t Shauam 
Prosad 14 A. 145 (1801) dissenting from 
R r KarticK. Chundcr Das, 14 C 721, 
and Romesh Chundcr Sangnl t Him 
'Mondal, 17 C 852, that m construing a 
statute the Court cannot refer to tbo state 
moot of Objects and Reasons atlacbcd to a 
bill or to the report of a select commitlcc, < t 
to the debates of tbo Legislature, but tan only 
look to the statute itself and this rulu na 
regards debates in Council vas aflinned 
m 5UL-ira] Icnari r Har Cluiran, 2C A 
Ml, 147 (inf'3) It IS further, to be noted 
with regard to tho Calcutta High Court 
that It lias mini in 18G2, bj Sir M Udlsin 
3Iii I loojoo Icn Dc) t Rama Chum MooVerjee, 


1 H^do, 100 that thcnicaiiing of an Act is to 
be gathered solely by reference to tho Act 
itself and not to any olEcial report of proceed 
togs in tho Legislative Council These two 
cases sre therefore, in accord with the Pnvy 
(Council case now considered (Administratoi 
General of Bengal t Prem Lall MuUiek ) 

(C) Prabhakarbhatr \iBhwanibharPandit, 
8 B 313 (18S4) [held that tho pro existing 
stale of law as recognitcd by tho Tribunals, is 
one of the chief incana of inlcrpietalion) In 
1 ahauiidnunissa Begum v bccrctary of &tat< 
1886-1889 tho High Court (14 C 67) ns 
■well as tho Priiy Council (17 C COO) fullv 
rcricaed tk9 esrher }cg!s!ati9a m order <o 
determmo upon the couslmctiou of Act IX oi 
1847 Similarly tho Allahabad PuU Bench 
in R t Babu Lai, C A COO (1834), con 
sidcrcd tho provisions ol English law and the 
repealed sections of tho older Codes bearing 
upon Bs 24 and 27 of tho Evidcnco Act, and 
thosamoCourt.agaminR t Ghulct,7A 44 
(1884), discussid tho law as to altcmativn 
chairs prior to the Penal Code Sect 132 
of the Exidenco Act was lonstmcd m R i 
Copal Das, 3 M 271 (1881) with reference to 
tho previously existing stale of the I-’w on 
tho point And in tho mam tase (Adinmii 
tratot Ceniml t Prim Ijill 'Miilhck), nil tho 
Tiid^es m the llish Court, including the dia 
aeiii, nt Judge Iilluriiii C J nfernd to 
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fa) Report*; of the Imhxn Iaw Commissioners , (1) 

{li) Proreodings the TjegisHlne Coimeil ; (2) 

(c) Reports of Select Committees ol the Legislative Council (3) 

((?) Draft stages of a hill, (4) and 

(c) Statements of Objects and Reasons, (D) attached to bills 
The question of the right to make use of these aids to construction came 
before the Privy Council in the ease referred to The Calcutta High Court in 


tho previous and Bubser^uent course ot logisla 
tion m construing Act II ol 1874 See aho 
It t Fucher.UJI 342 (1891), and numerous 
other cases 

(1) Shaih Sloosa v Shaik Cssa, 8 It 241 
(1884), uhero Sargent, C-J, adopting tbo 
view ol Lord AVestbury in In re Mew, 31 
I, J. Bankruptcy, 87 [where the Lojtl Chan- 
cellor referred to a Report ol the Commis 
fuonera on Bankruptcj law], held that Iho 
Reports of I.aw Commissioners could be re 
ferred to in aid ol the construction of a 
Blatutc In n V Gimlet, 7 A 44 (1884). 
Duthoit, J , with the apparent approval of his 
colleague, Straight, J .referred to such reports. 
Tho admissibility ol each rcfcccnco was ex 
presaly ruled m Bomesh Chundcr Sanjal t 
Ilmi Jlondal, 17 C 852 (1890) However, 
in Tamck Nath Sircar t Prosono Cooroar 
Ghos'’, 19 W B 48, C3 (1873), Couch. C J . 
said “ You cannot interpret Acts bj Reports 
of Commissioners ” 

(2) Mathoora Kant Shaw v India General 
S N Co , 10 C 100 (1883) [reletenco by 
I’nnsep, J , to speech of member m charge of 
a bill when moving for leave to bring it m. 
and when introducmg a bill] , I'adhu Jhala t 
Gour Hobun Jhala, 19 C 644 (1892) [a speech 
of a member introducing & bill and assigning 
its objects and reasons may bo looked at] , 
Yesu Bani]! Kalnath t Balkrishaa, 16 B 
583 (1891) [Sargent, C J , referred to speech 
of taember when presenting Report of Select 
Committee on bill and moving its eonsidcra 
tion], Padhu Jhala t Gour Jlobun Jbala, 
*Hpro [rnnsep J , quoted speech ol memWt 
m charge (Jlr I’cacock) made even during 
debate] But as to specebesof others upon » 
till, it has been held bj thn Bomlaj Iligb 
Court in Oopal Krislina Parachure r Sakbo 
jirsv, ISn 133(1891), that tho debate on the 
lull, \wheii before the Council, is not to bo 
rrfcmHl to However, in Cliumisl PanaUI 
I lloimnji Maneberji Modi, “ B 310 315 
(Issl), Birdwool T , nferrcil to the speech 


not only of a member introducing a bill, but 
of a member speaking upon an amendment , 
and tee alto IMahomed Jackariah t Ahmed 
Mahomed, 13 C. 137 (1887) The Allahabad 
High Court, on tho other hand, has held 
generally that the Courts cannot look to tho 
debates of the LcgisHture Kadir Baksh i 
Bhawani Prasad, 14 A 145(1892), Maharaj 
Tcwani liar Chsran, 20 A 144, 147 (1903); 
and SCO Goundii Pillai t Thaysmmal, 14 
M L J 200 (1904) 

(3) R t Kartick Chundcr Das, 14 0 721, 
728(1887), Romcsli Chundcr Banjul t Him 
Mondal, 17 C 652 (1890), Fadhu Jbala v. 
GourMohun Jliala, IOC 644(1892), Admmis 
trator General V Prem LallMulIick,21 C 732 
(1894), Yesu lUmji Kalnath V Balknahna, 
15B 383,685(1891); Bamchandra Joisbi t 
Hasi ICassim, 10 £1 207, 21p. 212 (1892) . 
suborned Jackanah t Ahmed Mahomed, 13* 
C 139 (1887) Tho Allahabad High Court 
has, however, held to the contrary that these 
reports eannot be referred to Kadir Bak Mi t 
Bhawani Pra>ad, 14 A 145 (1892) 

(4) InR i Kartick Chundcr Das, 14 C 720 
(1887), 8 22 of the Draft Bill on Evidence 
was referred to , but in Shaik Moosa t Shaik 
Essa, 8 B 241 (1834), it was held that the 
Court could not look at the various forms m 
which a bill was brought before tho Legis 

(5) Fadbu Jbala r Gour Mohun JhaU, 10 
C 315 (1892), Administrator General t 
Prem Lall Mulhek 21 C 732 (1S‘'4) 
Shaik Moosa r Shaik Ewa, 8 B 241 (1884) 
However, in Matboova Kanl Shaw i India 
General S N Co. IOC ICC ( 1883). IVinsep, 

J , considered it iinurual to refer to the 
Objects and Reasons though bo did in that 
case read an abstract from tho Legal Jfem 
bers speech containing tho Objects snd 
Reasons, and in Kadir Baksh r Blawani 
Pmsad. U A 145 (1*92), the 4Ilalalad 
High Court held that the Ot jeclt and Peasons 
Bttacl-e,l to a I ill Coni 1 not be referred tn 
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tliat case (The Administrator General of Bengal i Piera Lall Jlulhck), (1) in 
aid of the construction of Act II of 1874, referred (a) to the course of legislation (2) 
{h) the statement of the objects and reasons of the Act, (3) and (c) Report of the 
Select Committee (4) 

The Privy Council, before whom the case came in appeaUO) held with 
regard to (n) that (i ) “a posttitc enactment in n statute of 1874 can not be 
qualified or neutralized by indications of intention gathered from previoui, 
Icgislaiion upon the sime subject And there is no legislation subsequent to 
that of 1874, with respect to the power of an executor to make over his office 
with all its rights and liabilities to the Admimstrator General , ” (6) and (ii ) 
that It IS against reason and authority to maintain the proposition, “that in 
dealing with a ConsohUaling Statute, each enactment must he traced to its anginal 
source, and when that is discovered, must be construed according to the state of 
circumstances iilnch existed when tt Jirst hccaine law The very object of con 
solidation is to collect the statutory law bearing upon a particular subject and 
to bring it dowm to date, m order that it may form a useful code applicable to 
tlie circumstances existing at tbc time when the Consolidating Act is 
passed (7) 'With regard to (b) and (c), the Privy Council observed as 
follows —(8) ‘The two learned Judges who constituted the majority m the 
Appellate Court although they do not base tbeu judgments upon them, refer 
to tlie proceedings of the Legislature nheh resulted tn the passing of the Act of 
1874 as legitimate aids to tbc construction of sect 31 Their Lordships think 
It right to express their dissent from that proposition The inwe reasons which 
exclude these considerations when (he classes of au Act of the British Legislature 
are vndcT construction are equally cogent tn the case of an Indian Statute " 

The question next to be considered is liovv far, if at all, docs this decision 
of the Privy Council affect the practice of the Indian Courts to which reference 
liasbeeninade The rcsultof their Lord<hips daemon appears to be as follows — 
(i ) Preexisting legislation niaj still bo referred to ns an aid towaids 
construction (9) subject to this that (a) if the terms of an Act ate rkar, positnc 
and express, thej cannot be inotlificd or ncutralircd by indications of intention 
lo be t,athorcd from previous legislation upon tbc same subject, (1>) tint in 
the case of a Consolidating Act, it must be construed not with reference lo the 
circumstances existing at the time of the preceding Acts but in relation to those 
existing at the lime of the Consdidating Act (10) This last dictum, it is conceived, 


(1) 21 a 732 ( 1801 ) In this case, I’e 
itarnm, CJ, however, stated that jo lua 
opinion the history of tho Act II of 1874 
V as mi Imissibln to explain it and that tl o 
( uurt oii"ht not lo consider vlmt was the in 
tenti n of the members of Coiinnl h^ whom it 
wasmlrolucet ib.atp "53 Trcicljan J, 
also (xprc^eil n doubt f n fl is point, jl>, 775 

(2) lb, 73*5, 761, 7r>J, 7 rr, 771 

(3) 11,737, "n, 7r7 
(I) 11 . 753. 7ril 7G7 
{") 22 (' 783 (lb 1 ) 

(I ) ]l , at p 7i'7 

(7) II , at j 7lH 


(8) Ib.atpp 7DD 800 
(0) &CO cases cited ant* and (aeceplm" 
the rnyy Cooncil test as to the English rules 
of Construction) Holme t Guj, L P fi Ch 
D 005, referred to by Trevelyan, J , in tl o 
High Court, 21 C 771 

(10) Sec also per liordHalsburj inllankof 
England t Vagliano Prothcra L I (Ifioi) 
App Cos 107, 120 ^or is it an nnswir to 
the direct prov isions of a particular section of 
an enactment to saj tl at the enactment was 
describe<I in terms ns an enactment to con 
soil Lite nnen 1 on 1 dc fine the i revisions of 
inviouilv existing laws and tl at Ur jar 
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refers to cases where the two sets o! circumstances differ (1) In nil ca«!es, how 
ever, the proper course is in the first instance to evainmo the hn"«nge of tho 
Act, uninfluenced by considcrntions ns to tlio previous state of the law.nnil 
to resort to a considerntion of tho Inttcr onlj if the meaning of the Act itself 
be not clear 

(ii ) PepoTts of the Indian Laio Commissioners — These were not referred to 
in tho lower Court, and tho Pri\*j Council havo said nothing directl} ns to 
their use Thev hare, however, indicated that tho law in these matters 
should he the same as that vihich prevails m England, and according to this 
test reference is pormiasible See lonl A\cstburys view in tho case of In re 
Mew, cited nnfe, p 5, n (1) In the case of Chum Lai Mnnchnram t 
Manishankir Atnuram {2) tlie Bombaj Iligli Court in dealing with tho 
Easements Act referred to the recommendations of the Law Commission 

(ill) Procccdiw 7 J of ih« Lajistahve Council — Upon a reference to some of 
the terms of the Privj Council judgment, it would seem that reference to theso 
13 not novN permissible But in the case of In re ^lew (3) the Lord Chancellor 
read a speech made in the ITousc of Commons by the member who mtroduccil 
the Binkruptcy Bill of 18G0 The Privy Council itself also in Hebbcrt t 
Purchas (4) referred to the Commons’ and Lords’ Journals and to tho details of 
a conference between tho two Houses of Parliament And m tho Queen i 
Bishop of Oxford (o) Bramwcll, J, read passages from the Lord Clmncellors 
Speech made in the IIou«o of I<ords upon tho Church Discipline Act Iho 
Bombay High Court has, however, since held that it is not permissible to refer 
to the speech of tlic legal ^Icmbcr of the Indian Legislafne Council when 
proposing the envetment of a bill (C) 

(iv ) licpoTti of Select Conmillees of the Legialntix'e Council - These were 
referred to by tho High Court in Ihc Administrator General t Prem liall 
Jlullick Ihe Privy Council must therefore it seems bo talon to have 
disapproved of tho reference to those reports though reverting again to the 
English rule upon which the Privy Council rested their judgment, it appears 
that Sir George Tyrncr, L J , m Drummond t Drummond, (7) referred to tlio 
proceedings of a Select Committee of which he had been a member In the 
case of Assam i Pvtbunima (3) tlio Madras IligU Court rcfeixed to the report 
of a Select Committee 

(v ) Pra/l Sla'jes of a IhU — These were not referred to la the principal 
case either in tin, jndgniciits of the High Court or Privj Council But they 
appear to fill within the principle of exclusion laid down bj the Latter and 


tic liar rule contended for la not to bo found 
among tho previously exusting laws Jl is 
sufT eicnt if tho provuion rcliod upon is a part 
of tho Act whatever tho description of tb® 
purposes ot tho Act inaj bo Piimoddeo 
TalVt Kami Tan Ur, 5 C 300 303(I8"‘>) 
(1) In the cases of /n re Mew 31 I J 
Bankruplej 87 a Consol datn g Act less con 
stmed »jth reference t<>eirr t stances m»«I 
ing atthetimcof tl oenrlierAet where low 
ever ll e e rr rt 1 1 ee j / n f wot eA<t«i^ f (as I 


had in tl o Pri\ J Council case) at tl o timo 
of tho latter \ct See ol«crvntions in Via I 
I J supra 2&a **oo 

(2) 18 B «1C C''5(l&'»3) 

(3) 31 L I Bankruptcy 8” sw;rfl 

(4) 1 I Sit ms tfia 
( ) 4 Q B I> B33 

(t) 11 « t an-sdhsr Tilik 22 ]1 123 12S 
(18 S) 

(-) I 11 2tl Aip 3’ 4" 

(s) > M 4 U '/ii (|h >-i) 
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there is but little aiitlionty to be found for their use Jn Cliuni Lnl Jfan 
clnrau t Afaniohanl ar Atraarrnfl) tht. Conrt referred to the Draf.s of tlie 
Taoements Bills of 1870 and 1881 ns also to the opinions of the clraft^mnu of 
tlie first mentioned bill 

(n ) Statements of Objects and Reasons - Tliese w^ere referred to b} the 
Iliah Court m the principal case nnd the Pmy Council must, therefore, it 
seem® be tal cn to ]n\e disappTo\ed of their use The attachment of o ’’tate 
ment of objects and reasons to a bill 1 emp a procedure peculiar to tins countn 
there is no English authonty upon the point The preamble of an Act, nhich 
may be referred to aflords the nearest analogy But if there be any grounds 
for the admission of reports of Select Committees or proceedmgs of the Lcgis 
latiie Coun"!! it certainly seems that strong pounds also eMst for the admis 
sibility of these statements In the case of the Delhi and London Bank t 
Hem Lall Dutt (J) Treapljan J referred to the Objects and Reasons of the 
Easements Act, for tbe purpose of seeing what was the law at the time, and in 
the case of Chum Lai Mancharam t Jlamshankar Atmaran,(3) Candr, J , also 
referred to the statement of Objects and Reasons 

The PnaT Coun il decision has been shortly referred to by the Calcutta 
High Court in the case of the Queen Empress t Sn Churn Cliungo (4) where 
Pigot, T (PriQsep and ^lacphcrson, JJ coneumna) said do not pro 

pose to consider the history of the Penal Code from its onoinal draft bj Lord 
iMacaulay m 1810 to its becoming law m 1860 Their Lordships of the Pm*) 
Ccmncil in the recent case of tbe Administrator General of Bengal i Prem Lall 
'Mullick, have liold that it is not competent to refer to proceedings of the Legis 
lature ns legitimate aids to the construction of o Jaw ” This decision of the 
Privy Council w as also referred to bj the Bombay High Court in R c Gangadhar 
Tilak (j) in winch it was broadlj stated that it is inadmissible to take as an aid 
m construing an Act the proceedings jn the Lcgislatne Council winch resulted 
lu the passing of that Att 

In an> case and whether or not admis-^ible to tonstrue the Acts to wlncli 
thoj relate the Acts of the LegisUture are instructive liistoricnlly, if one lias 
1o fonsider not a\hat the statute saas but what maj liaae been the motive'’ 
of one or other party in promoting the legi<;lation (6) And there is but little 
doubt that there will be a continued reference to such Acts if not as technical, 
at anj rate as prnatc, aids towards the comprehension of the intention of the 
I/o^islaturc 

Tlie jnmar) question in each case is of course 'What nre the facts ? It 
IS, however, a common fault in this countrj to disregard the facts of a case in 
faa our of authorities (7) 

The next question is, \\hat nre the wor<ls of the Code it«pU ? 

p 49 (18D9} Jenkins, CJ Ocalin^ with 
es 2C and 17 of the Code said In fact 
tiucaso onl^illuatratcs hoTTimportant it is 
that Courts should flrst ascertain with nrcii 
Mcy and nppreento the facts nndir con 
sidcntion Iwforc timing their attention to 
the authorities 


(1) 18 B CJr C35, C2G (J>93) 

(.’J 14(1830,840(1897) 

(3) 18B nc fJ5{l693) 

(4) 22 C 1317, 1022 (IbO"!) 

('•) -ill lie 12r 127 (1899) 

(f) I <r FI-’V t J m Kfldir R-tksh r 
lU awsni I*r(iw I U4 A 14a(18>J) 

(7) InKosI nat\r Annnl 2 I om I T 47 



Preamutf 


PRrAMBTF 


0 


Thf* AcL jiuist lie laltn a"* one rontmuous Code the different perlion'i 
lieing sinndtancouslj onictcd >n ticw of each other (1) The Court jnust I o 
governed by the language of the Iipgnhturo without considering wlnt maj 
liave been its intention, if the words thcmseUcs are clear (2) Its limited 
function IS not to say what the Legislature meant, but to ascertain what the 
Legislature has said that it meant (3) It is always dangerous to paraphrase 
an enactment, and not the less so if the enactment is perhaps not altogether 
happily expressed (4) ^\Ticre the Code contains pronsions upon a particular 
question, it must be tested, not by general principles but bj the e'vprcssions 
of the Code which relate to that question (5) Where two procedures or two 
remedies are provided, one of them must not be taken as operating in deroga- 
tion of the other (U) In many cases reference has to be made to judicial pte 
cedent For it is a principle peculiar to the English Common Law (7) that a 
decided case has an authoritative and binding force and is, subject to certain 
well known limitations to be followed m other similar cases It is however 
an unfo^unate circumstance that the greater bulk of the reported Indian 
caies deal with questions of adjective law , unfortunate because a great diver 
gcncy of opinion, such as exists touching the interpretation of rules of pro 
cedure, limitation, stamp or registration, is to bo avoided involving, as it 
does uncertainty m tho administration of justice and an encouragement of 
appeals which in many cases arc due to the hope entertained of overturning 
the judgments of the lower Courts not upon the merits but upon some teehiii 
cality or other (s) 

In this countr) the use of judicial precedent frequently leads to abuse 

Every ease is independent of every other, and no decision upon facts forms 
a precedent for anj other decision And every judgment must be read as 
applicable to the particular facts proved or assumed to be proved since the 
generality of the expressions which may be found there are not intended to 
be expositions of the whole law, but governed and qualified bj the particular 
facts of the case in which such expressions are found A case is onl) an authont j 
for what it actuall) decides It cannot be quoted for a proposition that ma) seem 
to follow logtcallj from it (0) “ The only use of authomips or decided rases is 
the establishment of some principle which the Judge can follow out in deciding 


(1) Jonardan Dcbey v Bamdbon« Singh 
23 C 738 atp 743 (1890) 

(2) In re Mancharji, 6 Bom H C It , 
0 C J 65 5S (ISOS) Possibly this was 
meant though st is not clear when it was 
said that for tho application of Pqoitablc 
considerations there is, as a rale no room in 
matters of procedure Debt Daval t Bhau 
Irotap 31 C 433 440 441 (1903) 

(3) IaU Surja r Colab Cbind 27 C ~Zi 
atp 755(1900) 

(4) Durga Cboadhrani t Jcwahir Singh 
18 C 23 at p 30 (1800) 

(5) Bl up Indar r Bijai Bahadur 23 A 
nl PI 15C I’’? (1000) As to the u«e of 
Head ngs Interpretation Cliu«ies lltostra 


tioBB end Marginal \otcs seo Authors 
Cridcnco Act 5th etl , pp 100 101 

(C) Aiudhia Prasad r DalmuLand 8 A 
354 (18SG) per Mahmood J Bung Ball 
Misser i TnVhun Vlisser 25 W P 30} at 
p 30 j(1S"C) 

f") TTie Boman law and modern con 
tinental systems d ri e<l from it reject tl e 
notion Seo Article in 0 Rom L I 1^0 

(8) «:ee Article in 7 Mad L. J 3U0 

(9) Per Lord Hah burr I C in Qumn r 
Leathern 1901 A C '■Oo cited tn Jehang r 
r Socretarv of State C Bom L. P at p. 189 
(1*103) nnd aee as in d fin P-owlardviB r 
Champion I' VI 21 rip 2* (180V) 
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tbo case before Inm ”(1) Lord Mansfield, C J , said, “ It certainly is t ery hard 
upon a Judge if a rule which he generally lays down is to be taken up and 
carried to its full extent This is sometimes done by counsel, ^vho have 
nothing else to rely upon , but great caution ought to he used by the Court in 
extending such maxims to cases which the Judge who uttered them never had 
m contemplation If such is the use to be made of them, I ought to be very 
cautious how I lay down general maxims from the Bench ”{2) 

It is well to bear the remarks cited m the last paragraph m mind, though, 
of course, the nature of procedoro law does not always admit of their applica- 
tion In many cases the rules arc of an artificial and arhitrarj character, 
though in others, such as tliose dealing \nth bar by judgment or by suit and 
the like, questions of principle arc widely involved 

As Holloway, J , said, the application to practical life of sound principles 
presents no more difficulty than that of empirical maxims (or, wo may add, 
case law), based mainly upon & misunderstanding (or lack of understanding) 
of the ffieat practical jurists, whom all adnut to be the onlj guides (3) 

In questions of procedure it is generally important that thero should bo 
uniformity of decision, and that existing practice should not be upset, (4) for 


(1) /n r« Uallcts Estate, 13 Gi D 712. 
per Jesscl, M R , Osborn i Rowlett, per 
JmscI, MR, id Ch D 774, 785 See 
remarks of Edge, C J , and Straight, J , in 
R V Gobardhan 0 A 528 555,575 <1887), 
R i Mahomed Itumayoon Shaw, 13 B L R 
353 (1874) Lord ^fansficld, m R v Bem 
bn Igo, 3 Doug 332, sai I “ The law does 
not conust of particular cases, but of general 
principles which Ato illustrated and explained 
m thoio ea^es ' , and as to Jiela seo remarks 
of Best, CJ , in Picliardson t ’Ifcllisli, cited 
m R u Chagan Dajarani, 14 B 34C{1890) 
“I lie expressions of crery Judge must lio 
taken with reference to the case on which lio 
decides, othcn\i8o tlio law will get into 
exlremecoiifusion ” Raraanafhao, K C , 
in Ins speech on behalf of the Ceylon Bar 
upon thoncirsof the dcathof Sir John I'hear, 
lato Chief Justice of Ceylon, said ‘The so 
called ‘ uncertaiiUy of tlio law ’ is nothing 
more than tho uncertainty of ill trained 
Judges AS to the true facts of the caso and 
tho projicr principles of law npplica! fo to it 
Hn (‘«ir John rhear) tnado tho Bar nrgiio 
cases ui>on first principbs of la« Before liu 
adient legal prmeiples vere of litllo ATailin 
tho (1 t( mun.ition of a case mil *3 supported 
N y A j ulgmenl of a competent Court here or 
lb rofehnl If in Arguing an adiocato 
cilM A iIiH.] t d rasi) siiihout going into first 
inn ijles )o woiill ^ay, ‘1 dn( want 
nil} ritiis T,>tiisiuhi iliistfts (Sftiasa 


mathematician would solre a problem by 
applymg tho aaioms and propositions wo 
liaro learned m our books ’ If they passed 
on to authorities too speedily he would say, 
‘ Wo do not want authorities just yot , they 
areonly of corroborativo value Let us solve 
tho question by the proper application of 
first principles and tlien look into authorities 
to discover whether our conclusions on first 
principles are corroborated by them ’ In this 
way first principles became paramount" 
(Ceylon Court, April 10, 1005 , eor Sir Ciiarlos 
lAyard, C-J , and Moncrieff, J ) 

(2) Brisbane v Dacrcs, 5 TAUnlon, p 102 

(3) Do Souza V Coles, 3 Mad 11 C R 384, 
atp 420(1808) 

(4) I^jJiuninri v Ghanshyam, SI C 5II, 
at p 513(1003), perRampini, J , Mundal A 
Co V Fazul rilahil. S C C Rep 2 of 1912, 
3 roll 1014, cor Jenkins, CJ, and Wood 
roffo, J In Pymondi Croft, 3 Cb D atp 
CI5i James, L J , said “ IVhat my decision 
would have been if this point Imd conic 
beforo jno in tho f rat instanco I need not Bay 
Tbo rule (os to substituted service) hasalivady 
been construed by Iluddicstono, B , m accord 
ancowitU wbatsccins to have been the general 
understanding of tho Judges inCliambcrs.and 
It IS ve^ important that there should bo uni 
fonnily of decision " And see per Edge, C J , 
inShco rrasadt I,alitKuar,18A atp 409 

* Settleil pnncqles of law ndminiislcn 1 1 y 
A Court of Tu«(ieei ught not to Ire lightly dis 
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iti such cises it 13 oltcn not so nuich llio nitur<* of the rule ns the fnet thnt 
there is *1 lixe<l rule mIucIi reill^ mittcra In Sidismi pjllii t Rnnnhn'*'! 
Pilhi (1) the ^n^•) Council snul * The nllegocl consensus ol the Indnn 
Courts being thus cstnllished tl eir Lordships >slntc\er their opinion upon 
the construction of this chuie mi^ht ha^e been, had the question been res 
ijitf^ru do not think it would he right to run counter to so long ft course of 
decision upon whet is in fict merely n question of procedure it being admitted 
that the phmtilT mij asaert rights of this nature, if thej cMst, in a separate 
suit ’ 

“ It IS the dutj of a Juil^c not to declirc what ho considers the law ought 
to be but to decide what, according to the best of his judgment, he finds it 
IS, and if he finds a principle laid down upon competent authoritj it is fir 
better to accept and apply it broadlj and honest!) even if he is not in his 
own mind satisfied with tho foundation of tlic rule than to attempt to fritter 
It away in its application to cases which inanifestlj come within it (2) The 
reasons howeicr which Judges haac nssioOcd for their opinions have not the 
Same degree of authority as the decisions themselves (3) As regards these if 
two cases arc not to ho reconciled the aiuliont) which is at once the more 
recent and tho more consistent with gencnl principles ou^ht to prevail (4) 
Is alread) stated if a principle is hid down upon competent authoritj it is 
far better to accept and applj it broadly and honestly even if the Judge is 
not in Ills Own mind satisfied with tl c foundation of the rule than to attempt 
to fritter it awaj in its ap[hcfttion to cases whuh raanifcstlj come withm 
it (j) The same rule applies when dealing with tie provisions of the Code 
Itself ‘ ought not and "^ir Rimes iVacocI CJ to fritter awaj tho 
law by construing words according to a mere technical sense instead of giving 
them a broad moaning so as to embmeo all cases intended by the Lcgislvturo 
to be provided for (0) 

The Courts hero must be guidel lu tio first place by tK terms of ti o 
Codcitself and secondly by thoacdecisionsoftlclndian Courts wluchintcrpret 
the Code and which are binding on them II c Subonhnate Courts aio bound 
to follow the rulings of the Iligli Courts to wl ich tl ey are si bjcct where thcro 
are different riilin;,? of different High Courts (7) and in the ahicnee of such 


turbed or duubt cast upon them wit I out very 
Awl us Vu wvtTvaVws 
ser C9 of precedents bco Frsbbskatbhat i 
tishwambar SB 313 317 (18S1) Kusum 
Kuraan r Satya Banjan 30 C 000 1003 
(1903) 

(1) 15B L R 3S3 fttp 398 (18”5) 5C 
21 ^ at p 2’s 

(2) Usillt Ifsl . 1 R 3C r r S’? frr 
TxrdColenlge 1 t Cl agan Pvjarai 14 
R 3o2(1690) 

(3) Calodoman Raih aj i Walt r» 
Trustees 7 App 2o9 

(4) P(r LonI ‘vlbome Cai pbcll •• 
Campbell 5Ajp Cns “S* "O'* Inllell».l 
Co Ttacaseoftl sV 1 wo 1 H-e ref rml l« 


» Full Bench See also Caledon an Rj 0> t 
Vt aVWcr s TrtnVees L T " \pp Caa 2 V 
270 Redgrave F Hurd L R 20Ch D 1 N 
Et farte Reynolds ib 294 29S As to 
judgments of Courts of co-onl nato junsd c 
tion eec Cathercolo r bn th 44 L. T 43 ' 
440 Snith c Lambeth Vaw^sn ei t < om 
I itlc L J It) Q n I> 3 3’« /n re 

BiUere Vtllemml SJur N s M 

(^) P T Lord t 1 ri n Loill i lUl « 
3t 1 D 3 ■ 

(f) II rro tl under t bl x rorvlhonev J 
V\ R 40" at r 400(l'>rx) 

(*) s«-Bn r«> Narayan r Kaslmatb 
Krsins IjR 419(l'>av) llalsji t ane«) r 
saLIann 1 ara»l nm 17 11 S.x'(|ta'»). 
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ruling uill do well in following Iho decisiom, if am , of other High Courts and Chief 
Courts in Incha As regards tlip High Courts themselves, Isoms, J , sitting 
on the Original Side of the Court, sard, with reference to a decision of au Appellate 
Bench of the same Court, that though he was not prepared to say that lie 
should cons]di.r every judgment of an Appellate Bench binding upon him v.hen 
sitting on the Original Side, yet every such judgment should receive respectful 
consideration and careful attention and should bo followed, unless the Court 
uas \ery clearly of opimon that the conclusion armed at was an erroneous one (1) 
As regards Appellate Benches all arc bound by decisions of the Privy Council 
and b> Full Benches of the same Court, and if one Appellate Bench difiers 
from a previous decision given by another the matter must be referred for 
determination of a Full Bench (2) The High Court is, however, not bound b} , 
though It will give respectful consideration to, the decisions of another High 
Court As regards other countries, reference may be made to English case 
hw, wlien m pomt, as also to the decisions of those countries such as the 
Ignited States (3) whose hw is derived from a common source with our own 
As regards, hovovei, the decisions of the United States Courts, citation should 
not be generall) approved unless where it is shown to be necessary by reason 
of the novelty of the pomt involved and the nan’- of Indian or English pro 
{ edents (4) As regards these latter it has no doubt, been said that “ the 
Code of O’!!!! Procedure docs not prevail in England, and we must interpret 
its terms as best wc maj mthout reference to English cases ”(5) It is, 
liowover, subnutted with all respect that this is neither a correct nor useful 
\iew of the matter The Courts in this country can ill afford to disregard 
the results of the learning and etpericnce of the English Judges And 
for the most part the) have be<»n glad to avail themselves of both This 
has been where cither general legal principles are mv oh ed— principles of 
common application m all countries, or in those id which Pnglish notions of 
jurisprudence prevail — or m cases where similar provisions to those pro 
vailmg here cvist elsewhere, as in the case of many sections of the Code 
which itc based upon or taken from the English rules under the Judicature 
\ct Where it was argued that an English decision had no application to 
India, the Priw Council said, that though that case would not he binding 
ns an authontv upon a Court in India not administering English Jiw, their 
Lordships were fat from holding that, decided as it was on the application of 

(1) Oriental Bank I Gobmd Lall.O C ©>1 277 (18C7) A Jutlgo of tho High Court 

ntp C07(lSS3)[but8cc Jubbayyar Kmbna, sittmgalonctohoarcascabclowRs SOennnot 
14 51 at p 101 {1890)] for example tho make a reforcnco to tho Full Bench, Nabu 
ilocuionofanAppcllatoBcnclijnightprocecd Mondalt Cholim5Iulhk 23C 80C(1S9S) 
upon law or practice different from that pro (3) S« JIalcolm i Smith, Taylor s Bep 
vailing upon the Onginvl Side of the CJourt 233 288(1816) , Bracldon t Abbott, ib , 342 
On fJieothcrliand a decision on Appeal from 3ia per Sir Lnuronco Feel C J , Searamvnga 
the (Xipinal SiJo would bo clearly binding * Stamp 6C P D 295,303 

‘'CO Sartl Gland 'litter t Mobun Bibi 25 ( 4 ) See Jn re Missouri Sleamslnp Co , 42 

< ntp )s0{l89'l) Ch D 321,330 331 

(2) One .Til lf,e cannot refer to He Full (6) Sonrindra Mohnti Tagore t SiromonI 
Uinch vrUhoiit tl e concurrence of the oflirr, Dell 28C 171 at] 175(1000) jvrBaniiini 
ClimlrKarti Bmdabun G in ler 7 W I* anlPrvtt.IT 
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1 0uvim expressing a principle reco^iiiied lij tin. laws, of all cnilizcd countries, 
It did not alTord a rule npplieiblo to circmnsl'inccs of tlu’ simc cliaracter in 
India (1) So aho, ^\cst, J, in dclutring the judgment of tlio Full 
Bench, (J) dealing snth a quc^t»on atismg under gcct 622 of the former 
Code, Said “ In such a conflict of opinions as has oristn on the subject wo 
are now con«idcnng, it maj be useful to sec bon similir questions have been 
dealt witb by the Courts in Ltigland Ihcir decisions tan, of course, only 
aCord analogies not precedents, for Courts so diflorcntlj coi stitutcd as those 
m ludLa , but these annlogics point to principks of general application, and 
thus rcpa^ our nttentne consideration” As alxcadj stated, many of the pro 
XTSions of the Code arc tal.cn from the English Buies and Orders and there is 
no reason whj the decisions given on those Rules and Orders should not bo 
applicable here, or on such portions of them as arc of equal application in this 
countr) and m England Where a principle declared m an English decision 
does not depend on anj pcculiantj in English law it may bo applicable here (3) 
bgain where a Colonial Legislature has passed an Act m the siine terms as 
an Imperial Statute, and the latter has been authontativclv construed by a 
Court of Appeal in England, su^b construction should be adopted by the 
Courts of the Colon), (4) though, of course, when the Indian Legislature has 
rejected or declined to follow the law of England upon a particular point tho 
case IS altogether different (3) 

It cannot, Loweier, be too much insisted upon that procedure is mere 
machinerj Its rules should be observed, but it is to bo remembered thit 
those rules exist to enable the Courts m u settled and convenient mauncE, to 
dispense justice Mete teebnuabty is to be avoided therefore as much as 
possible This does not mean that tbo provuions of tho Code are to bo dis 
regarded, but they are to bo construed liberally, and if found to have been 
infringed it must bo seen whether such infrmgcmcnt has affected the juris 
diction of the Court or the merits of the case (6) Courts of law should be 
especially cartful in dealing with technical objections to see what effect their 
decision will ha\c m defeating substantial justice (7) liio Court nu), how 
cier find itself constrained to set aside an order on a ground which has unfor 


(1) Madras Railway t /Zemindar of Carre 
tinagaruns 23 W R 27P, atp 281 (1S74) 

(2) Shun 'Nathaii v Soma Koshmatb 7 
B 311 atp 339 (18331 

(3) Nandi Singh r Sita Pam, 16 C 677 
(ISsSJ 

(4) TrunLIo r llill d App Cas 342 , 

IvathamaNstchiare DorssmgaTcver 3J A 
109 0 must construe each Act on its own 

wordins and in aecordanco with ita own con 
text, Slata Dm t Kazim Husain 13 \ at 
p 4 j 7 (1S91) In construing *0 tci pro 
^ lions ol other statutes which arc to jan 
m/uerta may bo referred to, %ssatn r 
lathumma, .2231 atp 502(1897} 

(5) I t Gimlet 7 \ 44 50 51 (ISM) 

(C) Vc a 99, post Sj the Judicta) CVim 


nuttcc vnlllook to khc CBSCatial ;usticc of the 
CMo Without considering wheth«*c mattera of 
form have been Strictly attended to Gbird 
harce Sing c Korlahul Sing 3 M !• A 341 
(1810) In Bishishur t Nam Churun 5 
AH If C R 25 23 (1872) Stuart C-J , 
asid that he did not de»ira to spplj a^rict 
rules to any unnecessary requirements of 
legol art to work out the requirements of tho 
Code 

(7) Uaranund r Prosunno 9 t* 7C3 at 
p “Co, per Sir Pichard Garth CJ (1883), 
S C 12C ER 556,553, andrcclhedictum 
of Lord Pemnan C.J , cited in 3fahabala r 
Kunhanna 2Mf 3"3 atp 2Sf (1893) It 
IS altaj-s unpleasant to del at iust<.c 1\ 
adlienn c to technical and arlitrarj rule* 
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tunately no relation to the merits of the cisc, ns for want of jurisdiction, even 
though no objection has been taken by the parties (1) So m the case now 
cited, (2) the Tiiv} Council said ' This objection to the award wns apparently 
not brought to the notice either of the Subordinate Judge or of the High Court 
But the statute is there and the Judges were bound to take judicial notice of it ” 
And the Court is bound to take judicial notice of a cliange in the Statutory Law 
while a suit is pending, and a party is not estopped from calling attention to 
it, smee the Court is taken to have known it (3) And though it is exceedingly 
undesirable that any suit should fail on account of any technical objection, such, 
for instance, as that of misjoinder, at the same time when the objection is 
raised at the earliest opportunity, and when serious incom cmeuco and expense 
arc likely to be caused to the parties, it is impossible for the Courts not to 
adjudicate upon the objection, and to relieve the patties from it (4) Rules of 
procedure are, however, mere machinery, the means by which the Courts are 
enabled to dispense the justice for which tliey exist As the Privy Council have 
said, it IS of the utmost importance to the right ndmimatration of justice in 
the Courts of this country tliat it should be constantly borne in mind by them 
that by their very constitution they arc to decide according to fiiimty and 
yood coiucxencc, and that the substance and merits of the case are to be kept 
constantly m view (5) Again, Lord Penzance said (0) "Procedure is but 
the machinery of the law after all— the cliannel and means whereby law is 
ndmimstercd and justice reached It strangely departs from its proper office 
when, m place of facilitating, it is permitted to obstruct, and even extinguish, 
legal rights, and is thus made to govern where it ought to subserve ” 

The Code is not exhaustive — ^Thc Code is not cxliaustive It is not 
uncommonly thought that it is sufficient to defeat on application or to reverse 
an order that no particular section of the Code can bo cited as an authority 
for It It is true that Straobey, CJ,(7) stated that the Code contained the 
whole law of Cml Procedure We arc not, however, aware of any other 
authority to this cflect, and that observation was not adopted by Banerjee, J, 
in the same case, and both in caiher and later cases in the same Court it was 
held that the Code was not exhaustive (8) Ihc latter view, it is submitted, 
13 undoubtedly the correct one, and is supported by numerous cases to which 
reference will be made Indeed, m one of these, Mahmood, J , said (9) 

“ I may therefore at the outset state that, according to my view of the 
rules of construction applicable to statutes like the Ci\ il Procedure Code, the 
Courts are not to act upon the principle that every procedure is to be taken 


(1) Joynvrain Sjugb t Mudhoo Sudun, J6 
C 13(1888), Vaithinatha Tillaiv It (P C), 
17 C \\.N 1110(1013) 

(2) Ilaja Ilaroarain v CbaudBrain 
Bhagwant, 13A 300 atp 304 (1801) 

(3) Lakshm Bibi Kujrani v Atal Bihary 
Aldar,40 C C34 (1913) 

(4) Sudhendu t Durga Dasi, 14 C 435 at 
p 438(1817) 

(o) Hm o ''tti uij ci>>»ud I’tii! t Musst 
I dbuoic l> 31 1 A atpp 410, 111 (lb5b) 


(6) In Kendall t Hamilton L It 4 App 
Cas at p 025 cited in 22 A 320 

(7) Habil Bakah i Baldco Prasad 23 A 
107, at p 173(1001) 

(8) Purga Pilial t Anoraji 17 A 29, at 
p 31 (1804) , Dbonkal Siogh i Pliaktar 
Singli 16 A 84, 05 (1833) pir Sir John 
Edge, C J 

(9) Karaingli Das t Vlangal Dubcj, 5 A 
at IP I7-», 173 (1882) 
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Bs prohibited, unless it is c\prcssl) proMded for by tlie Code Imt on the con 
\crse principle tint c\orj pre^eduro is to be understood ns perimssibic till it 
IS shomi to be prohibited b) the hw As a mittcr of j,ontnl principle, pro 
Inbitions cannot be presumed, and in the preoent cas« tlicrcforc, it rests upon 
the defendants to show that the suit m the form in which it has been 
brought 13 prohibited by the rules of procedure applicable to the Courts oI 
Justice in India ”(1) This statement, if it is not to be liable to miscon- 
ception, 13 in need of explanation and qualification It is not to be supposed 
that it Was intended to warrant any and every rule of procedure which a 
Court may arbitrarily clioose to devise or to follow It has been already 
pointed out (2) that the Code is exhaustive on the matters in respect of 
which it declares the law , that is, on any point specifically iltalt uHh by it, tlio 
law must he ascertained reference to its provisions The Code, however, 
is not exhaustive in the sense that, for instance, the Lvndcnco Act has been 
said to he, the second section of which, it has been held, in effect, prohibits 
the introduction of any kind of evidence not specifically authorized by the 
Act Itself The Code binds the Court so far as it goes (D) If it prescribes n 
porticnlat course m a particular case, that course must be taken If, on. the 
other hand, as in the case of the former section 501 (now omitted), it contains 
an, express prohibition, the latter must be given effect to Many matters aie 
dealt T/ith under a settled practice (4) But even such a practice, however 
inveterate, cannot be legal if it is contrary to an express enactment or is 
inconsistent with it (5) It was, however, pointed out by "Wilson, J, in the 
case cited, (0) that if the Court bad power before the introduction of tho Code 


(1) Somltadha lushcn t Radha Penhad, 
18 C ISld, £18 (1891], tho Court held that m 
tho aboonce of any provision m tho Codo 
directing an application to bo made for exccu 
tion of aa entire decree, a second application 
for execution was not barred See observa 
lion of Jlahmood, J , * Everything is per 
inissiblc Unless thcro is eomo prohibition 
against it,' m ^luhanunad SulaUQan v HIu 
bammad Yar Ivhsn, II A at pp 287, 288 
(ISSS) 

(2) .lure, p 9 

(3) Doui^a Charan Dasa v Nitto Kally 

Eosscc, 2 C 819 (18S0), Punebanun Singb 
t PiwnrXanatb Roy, 3 C R J 29 » 

llukum Chand Raid t Kamalanand Singh, 3 
O 1/ J C7 (l^Oo) 

(1) Sets Prabhakarbhat e Vishwambhar, 8 
R atpp 310,317 ‘ The cstablishisl practice 
of tho Oiurt in matters of procedure U tho 
law of tho Court, unless it bo mcooswIcuV 
With Eomo higher law or legal principle, 
jxr J, delivering Judgment ol PuH 

Riiiih 

(5) Jehaugir r ^<^rrt*^y of SUte, 6 Bon*- 


I> R 210 (loot) , Gl>n t RonnauJ, 2 Tayl 
A Bell, 19C. at p 205 (1857) t" Hut If tho 
practice has been departed trout lu thU 
instance, what IS tho pracllcoof ft Ckuirt luiu 
poredto thodin-vtlonof aatatuto V' 

C J ) A Jorl on, n deilnUo pioviduu ol liw 
(ninot bo oialcil on tlm ground of von 
vciucnco, Itain I'romil i bichl b 

C W N CSS, at 68J (1002), Ralkaran Tai t 
Oobiod hiath, 12 A 129 (1800) In I'almcr 
t Ifutchmson, 6 App Cas Cm, cile,l m Rai 
Arant V JIanbhai, 8 11 at p. 3''0 (1‘>''1). 
tho P C said that ‘ nt prsvllH of the 
Court can confer upon It an) power o* jur» 


(«) lloorga Charan Das r ^ 't j-_ 
at p. eso (ISMI), t 
chanun Singh r Daar]^ yv* > 
t L.J ffu,. ^ 

Katu»l-> r aod Swigl!, 3 • i. , • 
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to make au Older, aud that power is not exprcsslj taken a\ ay by tlie Code, 
it muit remain (1) So it was held in that case, that although Chapter XX\ I 
of the former Code only pro\idcd for suits to he Irought L} a pauper, 
the Court had yet power to allow a defendant to defend in jnrm& pauperis 
So also in a case (2) which dealt with the inquire into the question of 
minorit> where a suit was brought bj a person professing himself to be adult, 
but demed to be such by the defendant, upon which an issue was raised 
for trial, the Court pointed out tliat sect 412 of the former Code did not 
apply to the case, winch was not provided for hv the Code It however 
refemd to the practice which "prevailed before the Code was passed, and held 
that that practice had not beeh abrocated by any provision jn the Code, and 
must be considered to be in force (3) As regards, therefore, matters not 
specifically dealt with by the Code, the Comts are empowered to act under 
and according to their original powers and practice Cases ma), however, 
arise for which no provision can be found, either in the Code or m previous 
enactments or practice As the Code does not affect previously cMstmg 
powers c\pressly given and acted upon, neither docs it affect the power and 
dutj of the Court to act according to the wellJaiown rule (govermng alike 
the rules of substantive and adjective law (4)) in cases where no specific 
enactment Cijsts, according to justice, equity, and good conscience The 
Couit has therefore m manv cases, where the circumstances require it, acted 
upon the assumption of the possession of an inherent power to do that justice 
for the administration of which it alone exists (6) So it has been held that 


(1) SotbejurudictionofthcHighCouitto 
imprison for contempt which it has inherited 
from the Supremo Court and which was con 
forred upon that Court by the Charters which 
invested it with all the powers and authority 
of the then Court of King s Bench and Court 
of Chancery, has not been removed oraffcctcd 
by the Civil Procedure Code Slartin t 
Lawrence 4 C 055 (1S70) And seo Legal 
Ilcracmbranccr t ilatilal Ghoso (1913), 41 
C 173 (tho Calcutta High Court can commit 
for a contempt within its or gmal jurisdiction 
but not for contempt of a Mofussil Cnminal 
Court), and «7i re Ainnta Bazar PatnVa 
17C W N 1253 (1913) 

(2) Beni Tam Bhutt t Ram Lai Dhukn, 
13 C 1S9, 190, 191 (1886) 

(3) See also Ghanu Krishna i ramHas 20 
A 102, 105(1897), Rattan Baiv Cbabildas 
13 B 7, 11 (1839) 

(4) Sees 21,Bcng Rog III ofl793, s 17 
"Mad Reg II of 1802, ^aoro]ll Rogers 4 
Rom II C R ,0 C J 1 atp 27(1867) See. 
now,^\ct MI of 1887 (Bengal N P 

438 (18ntii Civil Courts) s 37 (2), and 
Hui ool873 (^tulras Cml Courts) » 16, 
I J fcaran, t> A 351, 35^ (1884 


fthe rule governs alike substantive and 
adjective law] , laiUa Sheo Chum v Ram 
nandanDobc},22C 8 atp 12 (1894), where 
the rule was applied in the absence of any 
statutory provision These principles how 
ever, are to bo mvoked only in cases for 
which no spccifio rules may eiist — ^Pani 
Cooroar r Cbandnicanto ‘Mookerjee, 4 I A 
27 50 (1876) , Jugdeo Narain v Raja Smgh, 
15 C C56, at p 064 (168S) 

(6) Fanchanan Singha t DwarkaKath Roy, 
3 C L J 29 (lOOo) , Hukum Chand Baid r 
Kamalanand Singh, 3 C L J G7 (lOOo) 
Kasik Lall X>utt t Bidhu 'Mukhi Basi, 10 
0 W N 719 721 (1906) , Gurdeo Singh i 
Chandnkah Smgb, 5 C L J 611 (1907) 
Sic John h dge, C J , said ' Although I 
am most reluctant to decide questions of 
procedure on the basis of Courts having 
inherent power to invent procedure for 
themselves j ct when I find that tho 
Lcgislataro has provided no proceduro to 
be followed m cases which must and do 
aris", I am compelled to hold in such cases 
that such inherent power does exist in tho 
Courts for othcniisc tho work of tho Courts 
could not bo disposed of and tho Courts 
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although the Code contained no express provision on the matters hereinafter 
mentioned the Court has an inherent potier ex debito jusUtiac to consolidate 
suits , (1) to postpone the trial of some of several suits pending the decision 
of a test or governing action (3) according to common practice to advance the 
heating of the suit or accelerate the heanng of an appeal (3) to ascertain 
whether or not it has before it the proper parties (4) to add (sect 32 of 
the former Code not being eshai stive) parties (5) to entertain the applica 
tion of a third person to be made a party to a ‘*uit (f) to allow a defence m 
forma paupcrw (7) to stav on tbe gioind of convenience proceedings m 
a cross suit ('3) to inqurc whethei a plaintiff is as be professes himself to 
be an adult and if the finding be in the negative to suspend proceedings , (9) 
to decide one question and to reserve another for further investigation 
the Privy Council pointing out tl at it did not require arj provision of the 
Code, to authorize a Judge to do what in this matter was justice and for the 
advantage of the parties (10) to remand a suit in a case to which neither 
sect 562 nor sect 5G6 of tl c last Code applied (11) to stay the diawing 
up of the Court s own orders or to suspend their operation if the ncces«itie3 
of justice so require , (12) to dismiss an apjlication for execution when the 
applicant fails through his own laches to put the Court in a position to proceed 
with his application (13) to proceed forthwith to decide an application for 


would have no po lei to bring I tigation id 
Bueh eaves to a close Bhonkal Stngh v 
PhaklarSingh 16A atp 05(1893) andio 
Ranjit Singb t IlaLi Baksb 6 A 5‘'0 622 
(1883) Stuart CJ spoke o( those who 
refused to know anything about proced iro 
tioyond tbe letter of the Code itself 

(1) Iiehal Singh t Alai Ahmed 15 \\ U 
110(1871) Peacock! By]nath IOC 58(1883) 
Kaliebaranv Sur]aKutnar(]012) HC \\ N 
520 See notes to 0 II rr 3 0 and 7 post 

(2) See notes to samo and \ithu t Kara 
jan 0 Bom 11 C R t C J 30 32(1868) 

(3) Dharram Singb i Kishen Singh 12 
C L R 53“’ 633(1883) As to tbo principle 
upon which tl c Court acts in allowing causes 
to be advanced sco Rawson t Samuel 1 Cr 
& Ph at p 181 IS** where the Lord Cban 
ccllor said That it could not bo assumed 
upon an applicat on of this kind that a cause 
aoull occupy but a short time m hearing, 
in 1 that altl ough anv objections wh ch tbo 
defendant might personally make to tbo 
application were entitled to very little alien 
tion yet that it was due to the other sttitora 
of the Court who<e cau»cs were also wait ng 
to be heard that no one should bo allowed » 
j roccilence unless upon some special r»aw>n 
l>ei ig shown ahy j istice could not otherai^o 
lie cITcefuslty adm n «tere»l in it an 1 that a 


Strong COSO would therefore bo required to 
justify a departure from the ordinary course 

(4) Mibamma(l llusam t Khusalo in 
A 223(1888) 

(5) Gayanananda t Kristo Giandra 8 
C n N 404 (1001) 

(6) Oriental Bank t Charnol 12 C &13 
(18SC) 

(7) Doorga Chum Baas t Nitto Kslly 
Dossec 5 C 810 (1880) 

(8) lleckjeei Kasowjrc 4C L R 232(1870) 

(9) Beni Ram Bhutt t Ram Lai Dhukri 
13 C 180 101 (1880) 

(10) Maulri Muhammad t 'Mahammad 
Abdul 241 A 22 32(1890) 

(11) Duiga Bihal t Anoraji 17 A 20 
(1894) GaneshBhikajir Bhikaji Krishna 10 
B 393 at p 400 (ISSG) See also notes to 
O VT r 17 O \TI r 11 pod dealing 
with the cases where a Court of Appeal has 
amended a plaint and remanded tho cas< for 
re tna! tbe view expressed by Rampim J 
in Bhani Ram r Bhsgiratb 22 C at p. 714 
(1895) not having Urn accepted 

(I*) Vlussamut Bnj Coomareo r Ramrick 
Das 5C M K "81 atp. "'>0(1901) andsee 
lluknm Chand Raid r Kamalanaod ‘'ingh 
30 UJ C"(l >0.*) 

(13) Bhonkal *>ingh r Phakkar ngh 15 
C 
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execution on the materials before it, «Lca time has been granted to a pirt^ 
to pf‘rform anj act neccs«ary for the further progre'3 of the application, and 
that act has not been done , (I) to stix, apart from the question whether the 
ca«c fell \nthm Foct 015 of the former Code the carry-mg out of n prelininar) 
order pending the hearing of an appeal , (2) to stay proceedings in a lower 
Court jenlmg appeal and to appoint a temporary guardian of a minor upon 
such 8ta> , (3) to control the Court premises, (4) to admit an appeal from an 
order granting a re\iew on a ground not referred to m sect C29 of the last Code, 
hut uliich 18 a necessarily appealable ground where an appeal is allowed , (5) 
to retransfer a suit uathdrawn (6) to deal with an application to set aside an 
order made ex parie and to set it aside upon a proper ca«e being substantiated , (7) 
and to set asi le an order obtained b\ fraud and made o ithout jurisdiction , (8) 
to amend a poiver of attornej b) putting m the name of the attorney which 
has been omitted b) mistake, (9) to rehear a matter before the order pas«cd 
by the Court has been perfected (10) The Court in practice allowed amendments 
of untten BtatcmentB m cases not provided for bj sect IIC of that Code, as al<o 
'ijnendmcnts of applications for execution in cases other than tho«e provided 
for b\ sect 215 of the same Code (11) It has been held that the Court has 
power to pre\cnt an abuse of its procedure and to staj or di«mi s frivolous or 
\ex.itiou3 actions (12) to return a pbmt after it has been presented and 
ndinittcd (13) or m cases not mentioned in «ect 57 of the last Code , (14) 


(1) Dhonkal Singh ( Phakkar Sugb 15 
A 84 (1803) 

(2) Halkuhon Sahu t Musst Lbugno 8 
OWN 572 (1004) 

(3) runchaniin Singh t DuarkahathKo}, 
3C L J 29(1005) 

(4) /n«KhodaBuxKhan 15 0 038(1888) 

C)} Patnanadhan V Isarayanan 27 M C02 

f07 (1004) 

(G) Ourdeo Singh i Chandrikah S ngh 
5 C L J 011 (1907) 

(7) Bebeo Tulsiman v Harihar Sfabato 
9 C N 81 (1903) Xbo Pull Bench 
xddmg that there was nothing in tho Code 
to militate against this Tiew Suderi Dexi 
t Sovaram Agarirallah 10 C IV N 300 310 
(1900) Sheo Prosunno t BuIdhareoLall, 13 
IV P 232 (1870), Eamchandra Karajan t 
Draupade 20 B 281 283(1895) 

(8) Sarat Chandra Wookerjo v JIabomed 
Ilosaem 8 C W N 4CS (1904) 

(9) Chayyemanneasa t Basirar, 37 C 390 
(1910) 

(10) Padmabatii Pasik 37C 259(1909) 
and it was held that the Court bad power 
to assign a guardian al Itlem to a defendant 
who was of unsound mmd though not so 
adjnlged Lakhja Dasja v Uma Kant 
14 C 11 N 250(1909) Tins power >s now 


given by 0 XXXJL r 15 

(11) JiwatPubov Kale Cbaran, 20 A 478 
(189C) This was no doubt thought to be 
justified by rcfercoco to a 047 of tho last 
Code Sattappa t Jogi, 17 St f? (1893), 
but that section had no application to 
proceedings in execution xvhich arc proceed 
mgs in suits and a 245 of that Code had no 
words corresponding to clause (e) of s 63 of 
the same Code 

(12) Attunnoney Dossee i Bepm Behary 
Dhur Suit 875 of J9W Cal H O Jan. 2J 
190G Pryag Singh v Eaja Singh 25 C 
203 at p 200 (1897) See notes in Annual 
Fractico to a 24 sub s 5 of the Judicat iro 
Act 1873 and Leo v Asl win 1 Times R 
201 scandalous counter claim Sham 
Kishorov Sbooshibhoosun 6C 707 (1880) 
Zamtndar of Turn t Bennayya, 22 M 165, 
153 (1893) [seandalous memorandum of 
appeal, whero it was held Court had m 
herent power to stop abuse of its records] 

(13) Frabhakarbhat v \isbwambar, 8 B 
313, 318 (1884), tho Calcutta High Court, 
however has held that this was covered by 
8 C7 of tho former Ode See notes to 
Ord VII T 10 

(14) Ladhaji v Han 1 Bom L P 17G 
(1899) 
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or to restore to its files any case which tlie Court has itself reino\ed therefrom 
undetermined, as where a case has been struck off under a misapprehension that 
the parties had settled it (1) It has been held that if sect 20G of that Code did 
not apply, the Court exercising appellate jurisdiction had an inherent jurisdiction 
to bring its decrees into accordance its judgraents,(2) and tliat although 
sect 4G3 of that Code apphed only to cases where persona haae been adjudged 
lunatics under the statute, and was silent as to persons not so adjudged, the Court 
would, in the interest of justice (the provisions of Chapter XXXI of the 
former Code not being exhaustive), appoint guardians ad hlem of such 
persons, and allow them to sue by next friends (3) A Court has inherent 
jurisdiction to amend the plaint and decree, (4) and to allow a set off of costs 
against purchase money in a case not provided for by sect 214 of that 
Code (5) So also it was held that though there was no special proausion in 
the Code cnablmg tho Court to refuse, on the ground of fraud, to confirm 
a sale, such as there was m tho case of irregularity, neither was there any pro- 
vision declaring that the Court should not have such a power , that there was no 
necessity for any special provision, and that if a Court were powerless to repress 
fraud, and was hound to ratify it, “equity and good conscience,” the leading 
principles of administration of the law, ate violated, and the Court had inherent 
jurisdiction to refuse to confirm the sale (6) The Court has an inherent power 
to prevent an abuse of its processes, and is competent to reverse an order made 
m tho absence of the opposite party without «ervice of notice upon him, and 
which the law directs should bo sened (7) 

^Vhat has been said applies general!). Other questions ariso in regard 
to the original sido of tho High Court, which has inlientcd all tho jurisdiction 
and powers of the Supremo Court (8) It has been held that the powers of 
the High Court in its original Civil Jurisdiction are not limited in all cases 
to those giien by the Code, and m many respects its procedure is peculiar to 
itself (9) 


(1) Dccn Byal v Ram Coomar, 9W R 
2S3 (1809) 

(2) Muhammad Naim ulUh r Ihvm 
Ullah, UA 220,229, 237 (1892) 

(3) Nabhu Khan V SiU, 20 A 2 (1897). 
Vcntuitramana Rambhat v Timappa Do 
vappa 10 R 132 (1691), Kadala Rcddi 
I Nansi, 24 M 604 (1901), Praniulihraiii 
Dinanath t Bai LadVor, 23 B C63 (1899); 
Raatlw Lall DaU r Bidhu 3Iukhl Daii, 10 
C W N 719 (1900) This matter la now 
dealt with 

(4) Nanpanasami r Natosa, 16 M 424, at 
p 427 (1892) per Muttusami Ar}ar, J, 
KanmMahomedr Rajooma 12B 174(1697) 
[tho Court has Inherent poner over its own 
reconU so long as these records are within »tj 
power, an 1 it can set right any tnislaVo in 
them], and this power, as regards cleereeo, 
w as liei I to be in lepen lent pl as V^, 5^, 


and C32 o! tho former Code, Muhammad 
Naim ullah r Ihsanullah, 14 A 220, 229. 
237(1892) BecAnn.Pr,100’>.pp.3CO,301. 

notes to Ord NXMII r 11 

(5) lahn r Gopal Sarsn, C A 361 (1884) , 
for another earn omissus tn pre-emption lau , 
•eo Kashi Nath r Mukhta I’rasad, C A 370, 
373(1884), and notes to Ord XX r 14, post 

(C) Subbaji Ran r Sntuvaaa Ran, 2 M 
261, at pp 207-209 (1880) And see as to 
the inherent power m cniea of fraud and mu 
rcpreaentation * Birj Mohun r Raibu&a, 20 
a 8. at p. 9 (1892) 

(7) Knshna Chandra r rmUp Chandra, 
3C L. J 276(1906) 

(8) Attumaonev IX>aseo r Hurry Doss 
Dutt 7C.74,75:(1S51) 

(9) Mohalir 8tQgh r KarlKk Siagh, Sait 
757olI‘=‘»^ JuirSl, 1<»06 Cal H C Jlir], 
Jina r Narran Malji, 12 B H C R. 129, at 
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These instances (and there are doubtless others) are sufficient to shott, 
firstly, that the Code is not exhaustive, there being matters with which it 
does not deal, and that in such cases the Court will, in the absence of any 
other express pronsion exorcise that inherent jurisdiction to do such justice 
between the parties as the nature of the case requires Tiierc are, however, 
cases m which a question mnj arise whether the exercise of a power or the 
right to make an application is derived entirely from express legislation 
So the right of appeal must be given bj the enacted law, or equivalent 
authority, (1) and it has been debated whether a question of costs is one of 
procedure or one affecting vested tights (2) m which case it was Jield that 
the power to award costs was derived entirely from Acts of the Legislature 
Vs pointed out however by Sir Barnes Peacock C J the laws cannot make 
express provision against all inconveniences, so that their dispositions shall 
express all the cases that may possibly happen , and it is therefore the duty 
of a Judge to apply them, not only to what appears to be regulated b} their 
express provisions, but to all the cases to which a just application of them 
may he made, and which appear to be comprehended either within the express 
aense of the law or within the consequences that may be gathered from it (3) 
So as IS well Icnown sects 11-14 (formerly 13 and 14), of the Code do not 
embody the entire rule of res judtcata, which as a pnnciplo exists indepen 
dentlv of the statute enacting it, and indeed even os regards sect 13 itself 
(now se'-t 11) It has been said that it cannot be applied too literally (4) The 
principle has therefore been applied to cases with which the Code does 
not expressly deal (5) In the undermentioned case (C) Llair, J , said that 
there are cases of misfeasance grosser than anything provided for in the Code, 
and that he declined to believe that those ate cases where a High Court must 
fold Its hands and allow obvaous injustice to be done At the same time, it 
13 well to hear in mmd tlie observations of Sir John Edge, C J , adopted by 
Sir John StaQle>, 0 J “Justice, equity, and good conscience,” he said “are 
captivating terms, and before a Judge applies what may appear to him at first 
sight to be in accordance with justice cqmty, and good conscience, he must 
lie careful to »>ee that liis views are based on sound general prmciples and 


p 13* (1875) {the CiTit 1 roc duro Code moit 
l>e coRsidertil tn con] inction with the rules 
aril jracticc of tbts Court] In Gobind 
( bandra t Cangv Dhye 17 B L. 11 333, 
at p 335 (1871) Phear, J, speaking of 
the on^inal side practice as regards plaints 
said Wc m some slight measure deviate 
from stnet observance of the practice laid 
down in Act tnil (of ISjO) because 
and this Court has power to mould its pro 
cedurc as it thinks dt only keeping as near 
as it reasonably can to the procedure pre 
genbed byAct VIII And sec ptr 3Iarkbj,J , 
tn Gumming r Green, 4 B L It App-76, 7C 
(1870) dealing with the question of appear 
ance ‘ Bu* m this Court the practice, ever 
iincc its esltblishmeat, appears to bare 


departed in aomc respects from Act 't IIL 
Andaee JointceChunderv AnundoLallDoss 
14W RAO 1 (1865), wberethe Court held 
that though there was no power under the 
Code of 18o9 to order parties not on record to 
pay costa, yet that the High Court had the 
game equitable jurisdiction in this respect as 
the Sopremo Court had, 

(1) Mmakshi I«atdu r Sabrsmanya, 11 M 
2C (18S7) 

(2) Tonosukee Ookerda, 21B 779(1897) 

(3) Hnrro Cbunder r Shooroodhonee 
Pehia,9W R 402 at p 400(1863) 

(4) SeeiXMf notes to s ll,po.»f 

(6) Ih 

(G) I>urga Dihvl i Anora)i, 17 A at 
p 31 (1894) 



Preamule 


PREAMULL 


21 


irc not in conflict witli the mtentiona of the Logislatvirc or Nvitli sound 
principles recognized by authority , (1) as also v.hat v.as said by ^\ cst J , that 
the High Court, i\ hose special function it was to curb any illegal excess of authority 
m others must sedulously guard agiinst such excess in itself and resist the 
temptation which m some oases exists to transgress the proper limits of its 
authontj ’ (2) The equitj to bo followed in the CourtK of this couutrj is natural 
equity or fairness, and is not afiected by the particular meaning gn cn to that 
Mold m English Law (3) 

It has been ahead) pointed out that the jurisdiction to act in cases for 
which the Code Las made no proaiaion rests upon the nature of the constitu 
tion of the Courts themselves and of the statutor) rule (4) enjoining them 
in cases where no specific rule exists to act according to justice cquit) and 
good conscience (fi) Vague notions are sometimes found to prevail with 
reference to clause 15 of the High Court Charter Act 21 L 25 ^lct t 101 
which however has nothing to do with the matter now under discii'^sion 
Ihis clause affects the High Courts only To these it gives the power of super 
intcndencc over suhordinato Courts This power comis under the head 
of the appellate jurisdiction of the High Courts (0) Under clause 21 of tl o 
Letters Patent, the law cquitj and rule of good conscience to be applied by 
the High Court in the exercise of its appellate juri«dtction is the law, equity 
and rule which the Court m which the proceedings were origiiiallj instituted 
ought to have appbod to the ca«c The proceedings therefore of a subordinate 
Court are revised under sect 115 {formerly 622) or superintended under clause 
16 on the ground that such Court did nol comply with the law which governs 
it In such cases therefore it is necessary to ascertain firstly what tl o 1 iw is 
which governed the subordinate Court in the proceedings complaiuetl of, and 
bccondl) to deternune wliethcr that law has been given effect to It is 
obvious that a superior Court exercises )uri<diction under clause 15 or sect 
115 (formerly 622) onl) when the Court below liat done wrong Neither 
proviMons apply when the Court below has done right--tl at is Las acted 
according to the law which controls it If a subordinate Court declines 
jurisdiction because there is no section of the Code which empowers it to 
act, the High Court must determine whether it had on inherent jurisdiction 
or not in the matter If it had, then the High Court interferes because the 
Bubordmato Court was bound to act according to justice equity and good 
conscience Tlio subordinate Court has jurisdiction but declines to exercise 
it On this the High Court interferes and compels the subordinate Court 
to exercise the inherent jurisdiction it has Clau«o 15 does not enable the 

(1) Ibn Hasan r Btij Bhukan 26 A at (4) Scoantr 

I 427 11001) (5) llakum Cl and Haul t KainaUtian 1 

(2) /n re 1 leaders of lligU Court 8B at bingh 3C Ii. J TTflOO.) lasklallUutt 

143 (I8S3) « Bjdhu Mulhi Dasi JO C tl N 719 "’I 

(3) Debnarj-aa Dutt r Chuoilal Chose (*00C) raaebanan Singh r DwirU Nath 

41 C 130(1013) S .0 IXbnaran Dutt r Roy 3 C. L. I 20 (190.) 

llamsadUu Moadal 17 C \\ N 1143 (6) ‘^co judemmU m Cliapjan r M rim 

(1913). KwajaMuharaniKl Khan i Hus* n Kutli - M rs (I'-n^) dc4ll »itL uj th* 
Bog»iu 1 (. (1910) 32 Ml 410 37 I A notes to ». 1 15 
lo., UC K S0<1. 
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Higli Court to “It IS quite true tliat tlic lower Court Ind no power to 
make tlic order , but we will 'Ihe power given by chust ID is not an original 
but a superintending power It issiinieB tint the subordinate Court had juris 
diction but lias wronglj declined to c-wcciso it I£ the subordinate Court Jiad 
jiu^isdiction It 15 because of the iidierent power ond duties cast upon it bj the 
rule which binds it to act in all cises where no specific provision exists according 
to equitj, justice, and good conscience It has been recently held that pro 
ceedings on appbcations for cnbancemeiit of rent under sect 27 of the Choti 
Nagpur Tenanej Act {Beng M of 1908) are judicial proceedings, and the 
Deputy Commissioners in performance of their duties under that Act are Courts 
subject to the appellate jurisdiction of the IligU Court, which has jurisdiction 
to interfere when the Courts of Collectors )iavc either exceeded, or faded or refused 
to eserci'-e, the junsdiction vested in them by that Act (1) 

Inherent jurisdiction — Xbe inliercnt jurisdiction of the Court to which 
icferencc has lieon made in the last paragraph hns now been espressly recognized 
m sect 151 of the present Cotlo 

“The laws ’ — In the under mentioned cv6e,(2) Stmiit, CJ, spcaluug of 
this expression as occurring in the Preamble of the preceding Code, observed 
that It meant all the Ivws ni operation at the time of the pissing of the Code, 
including the General Clauses Act of 1868, but as lias been pointed out (3) 
this lb not correct, as the expression must be used with the words '‘relating 
to the ptocedme etc > and the General Clauses Act cannot be deemed a law 
‘ relating to the procedure of the Courts of Cml Judicature ” 

“Courts of Civil Judicature ’’—Subject to what is hereinafter stated, 
the Preambl e shows that the Code applies to all Courts o f Civil Ju dieaturt . Its 
provisioUTwHl therefore g^cm tbe prwedure of afl Omi LourtSln'^ntish^India, 
subject to the proviaious contained m this preUmmary portion of the Code, 
and to any other special Act providing a special procedure for proceedings under 
it The general power to entertain smts of a Civil nature except suits of which 
cognizance is barred by any enactment docs not ipcludo a general power to 
make declarations (4) The Act applies to suits in the ordinary civil jurisdiction 
I As to other cases, see the following paragraphs — 

Special jurisdiction (a) InBoIvency Jurisdiction — Insolvency 
procedure is civil procedure Insolvency procedure governmg the Pro 
vincial Courts was formerly dealt with in the Code, but is now the subject 
of a separate Act (III of 1907) The insolvency law applicable to the 
Presidency Towns of Calcutta, Jfadras, and Bombay, is contained in 11 A 12 
A let c 21 (1818) Clause 18 of the Letters Patent, 18DD, provides that the 
Insolvent Court in these Presidency Towns elnll bo held before one of the 


(1) Chandta Ogha t Cora Clwivd — t -r , t> 

Mfttito, 40 0 C18{J013), tlmifan Tatgosi 1 

Jlahapatni t Kunjn Bohan I’llnaik, 38 C 

83(1011) (4j g VaXtulmt ThaboroA^aramehii, 

(2) Ud» Biiflui I Imad ud dm. 2 A 74,00 34 B 070 OSO (1010) 
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Judges o{ tlic Higli Court (cillcd tl»o Commissioner in InsoUenc}), and 
the High Court and any such Judge tlicreof shall have and c\crciso within the 
Bengal Division of the Prcaidencj of Tort William, and the Presidency of 
ihdras and Bomba} respective!}, such powers and authorities witli respect to 
original and appellate jurisdiction and otlicruasc as arc constituted b} the 
laws relating to insolvent debtors in India The Insolvent Court in the 
Presidency Towns la constituted by a separate Act of Parliament It is 
a Civil Court existing for the purpose of gmng relief to persons unable to 
pay their debts By the Ro} a! Charter Act, 1801 (21 A 25 Vict c 101), 
Upon the establishment of the High Courts the Supreme Courts were 
aboli«bcd In 1802 and 1805 Letters Pitcnt were granted The Insolvent 
Court was not then merged in the High Court, but continued m existence 
side by side with the High Court The appeal to the Supremo Court 
(Insolvent Act, sect 73) and the power to nuLe rules (ih sect 70), were 
transferred to the High Court (1) But though the Insolvent Court is 
a separate tribunal from the High Court, it nevertheless stands in such 
a special relation to the High Court that a limitation or exclusion of the 
latter’s jurisdiction may indirectly limit or evtiudo its own (2) bat 5 of 
the Insolvent Act gives the jurisdiction, which is that of the bupremo Court 
Sect 18 of the Letters Patent declares the jurisdiction to bo that constituted 
b} the laws relating to Insolvent Debtors in India But under clau«c 41 of 
the Letters Patent this is subject to (ho Legislative powers of the Indian 
Government Therefore when Act V of 1872 declared that the High Court 
at Bomba} had no jurisdiction m Sind, it was held that the petition must ho 
dismissed, though the Insolvent was n Buropcan British subject (3) But the 
Supreme Court’s jurisdiction was twofold— local as regards the inhabitants of 
tlio cities and personal as regards European Britisli subjects ie«iding m an} 
part of the territories subject to the Presidency Governments So it was 
held that an European British subject residing m the Bombay Presidency, 
but outside the local limits of the High Court's jurhcliction, was entitled to 
petition, (4) and that though the personal jurisdiction did not now exist as 
regards cml actions, it had not been interfered with as regards the Insolvent 
Court This would appear also to have been the view of Pcacoch, CJ,(5) 
but not of JIarhb}, J ,(C) though in the latter case the actual decision was 
that tho jurisdiction of tlic Insolvent Court was limited to the Bengal 
Division of tho Presidency of Port William, tliat is Bengal proper, the 
petitioner’s permanent residence being in the Jvotth Western ProMiaccs 

The Insolvent Court is a Civil Court, its proceedings are civil pro- 
ceedings and (as was apparent from Chapter of tho former CVxIe now 

repealed) its procedure is Civil Procedure But under sect IflO, nothing in 
tills Code extends or applies (o an} Judge of n High Court in the etercHc of 


(1) In re Bliagwandis llurjiian, 8 B 511 
(18<4) 

(2) In re Jimea Currie, 21 B 40** 

(3) Ib 405 

(4) /RreGeor^oBlacVwcll 9Bom H C 1» 
4Cl (1S72) , In re Janiei Cume, 51 B 40.1, 


411 (l'^) 

( 5 ) /• re XV ilium CocVloim, 2 InJ Jur 

N S. 350(15^7) 

(«) In rt Tieltina m InsulTtot. I B L. 1* , 

o e 84 (l*^*-) 


r 
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jurisdiction as an Insohcnt Court (1) Orders lu in«ohencj* are not orders 
under the Code of Ci\ul l*rocedure Thej arc orders under a special la\\, 
but they are under a special lau in which different procedure is proaaded (2) 
Execution is not taken out from this Court as it has no niachmer) for the 
purpose Formerlj the Insohcnt Court axailed it«elf of the machmerj of 
tlic Supreme Court as auxiliary to its omi Subject to the pronsions of tho 
Charter Act and Letters Patent, the High Court exercises the same jurisdiction 
took o\er all the work and inherited all the powers that acated in tlie Supreme 
Court whose jurisdiction it •superseded The Insolvencj Vet, however, has 
nothing to do anth procedure in execution, which is governed b) the Civil 
Procedure Code (3) So although the Insohcnt Court determines the substance 
of the questions relating to the lo'ohents estate the proceedmgs in execution 
ind the judgment are the High Court s Thus a judgment entered up under 
cct 86 of the Insolvent Act, m the name of the Official Assignee against the 
Jiisolient IS entered up in the ordinary jurisdiction of the High Court (4) The 
Proiincnl Insohcncy Act does not interfere with am right of appeal to the 
Pna-j Council which maj otherwise exist (5) 

(6) Admiralty jurisdiction — The rules regulating 4drairoHj practice 
wore framed when the Code of 18o9 was in force Buie 51 directs tliat 
proceedings not proanded for by tbc rules shall be regulated by the rules and 
practice of the High Court m suits brought m it m the exerciso of its 
ordinal) original cml ]uri«diction The Code applies to proceedings on tho 
Vdmiralta side of the High Court sect 615 a of the former Code was litlcl 
to show that this is so (0) In Vice Admiralt) cases tho effect of appoannee 
the mode of ohjectmg to the jurisdiction, and t)ic mode of questioning tho 
N ilidit) of a pleiding (7) the adimssion of appeals (8) and costs (9) arc matters 
noaerned ha a settled practice under the Code the Pnvj Council inlcs 
Issued under Statute 3 i, 3 ^^m IV c 51, liaaing no operation except m case 
of biiits in rcwi in which no appearance has been entered, and of other 
matters to which the Code cannot be appbed (10) Though the Adnunlta 
rules do not appirenth contemplate a suit t» rcHi and tn persomin hem" 
combined, the) do not expressl) or bj necessary implication forbid it (11) 
In a ca’*e such as an application for comolidation not proaided for b) 
either the Rules or the Code the practice of the Court of Admiralty in 
England ought to be followed so far as such practice can be applied to this 
countr) ba analog) (12) 


(1) beo In re llonna ji Arilcsir 17 B 33t 
340 (18'12) so 6 &15 did not applj ib st 
310 

(2) In the matter of It Brown 12 1 at p 
034 (18S0) 

(3) In rc Bhagwandas llurjiran 8 B 511 
(18341 

<4)\nvivalm r Turner 13 B 5 0(1889) 
(5) Cliataprat P n^K Dugar t Khantg 
ngh L»cl miran 1 C 4Jt C<v»(lj|3) 

( ) BomUxy and 1 ers a S ^ to t bhej 


herd 13 B 237 240 241 (18S7) 

(7) In re ahjp Fat nj SLotfcII 17 C 337 
(18S9) 

(8) /» r« ship on 17 C GG (18S0) 

(9) In re Btearashjp Drachen/tU 27 C 800 
839(1900} 

(10) In re ehip Fannj Slolftld supra 
(llj Bombay Persia S N" Co r Shepherd 

(I’’) In rc ship FaJh tj Itlr cl 22 C 51J 

(lS9o) 
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(c) Testamentary and intestate jurisdiction —Tlic procedure in 
tostmiont‘ir\ and intestate junadiction a\licthcr in tlie High Court (1) or 
Provincnl Courts, is go\orn^ by the Indian Succession Act (\ of 1S65) 
and the Probate and Administration Act (V of 1881) , and b% the«e Vets the 
proceedings in relation to the granting of probate and letters of ulmini tntion 
arc, except as m those Acts othcnn«:e proaidcd, to be regulated so far as the 


circumstances of the case anil admit, bj this Code (2) In ana ci'-c in aahich 
there is contention the proceedings shall tike, ns ucarK as may le tin 
form ^of a regul ar suit, according to the proaisions of this Code in which tin 
petitioner for prohate or letters of administration, as tlio ca«c ma\ bi i-* 
the plaintiff and the person arho maj base appeared to oppo l the gnnt i^ 
the defendant (3) Although a petition before a cnacat has bLcn cntcreil is not 


a suit in the ordinarj acceptation of the term sect Cl7 of the fornur C<xU 
which provided that the procedure for suits should be followid so far ns it could 
be made applicable in all proceedings other than suits and nppcib mule the 


provisions of the Code applicable to all miscellaneous ciiil proceeding-* inumg 
therefore regard to this section and sceta 238 2G1 of tlio biicii'»'*ion Ait, il 
has been held that Chapter XX\H of the former Code was applicable to pi tit ions 
for probate (4) If the pronsions of tho Code are inconsistent witli thoto of 
tlio Probate and Administration Act those of the Code must prevail, ns it is the 
l^tcr enactment (5) 


The Code onlj applies so far is the tircuinstanus of t)ic cnsi admit and 
though gcnerallj applicable, the urtumstancoH peculnr to testaiiicntar) lases 
must bo considered ho though probate proceedings are gcnerallj regulited 
by the Code it was held in the underincotioned caic that the Court w is not 


justified under sect 177 of the former Code (cortespondmg with 0 \M r Jf*) 
in deciding agiinst a caacator because he refused to aaswir a qiu-'tiun and la 
dispensing with proof of the execution of the will tlunigh tint section would 
be applicable under proper circumstam e-* ((») bo nK* imle a will is prove*! 
Ill Borne form, no grant of probate can be mado metelj on the coii«cut of partie-i 
Hence an agreement or compromise ns re 5 ,anls tho gemiinone-'s and due exccutio/i 


(1) Mr Stokes m his Commentary on the 
Succession Act, expresses an opinioo that, 
Aaving regartf to the tlclTmtion of JJistrKt 
Judge ms 3 of that Act (and tho samo 
dcGnition is repeated in tho Probate and 
Administration Act] as tho judgo of a 
principal Civil Court of original jurisdtetion 
this section applies to proceedings of High 
Courts in their teatamentary and inlrstat© 
Junsdiction and that their proceedings a1«<» 
must bo regulated by this Code , rf Umnio 
Chand r Bindraban Chand 17A 475|Jsa5), 
fn re Monohur Mookerjee, 5 Ct 756 
Lsoof IlasshimDoopl} t Fatima Hil’oo.SI t-’ 
30(1«:<>C), \e8hwantr Shankar, 17 1» 3’*'' 
(IS-VJ), Jn re tho will of IHwulwi !*• B. 
237 (IS >3) the 1 iiles of the CWl i tU 
High Court tho prowduro in all case, la to 


l>o regulatoil so far as the circumstan"r </* 
tbo case admit by tho rules of pioce lin 
ifown in tAo Saivam/oa Act, trJrcti^r -f^r 
Act vtself applieo to the law or nr t , ^ 

cases in which such rules art) littfi 
thoprocediTewtoboreguUlMU-yt-, > 

1 uli Cks Belchambew, K 4 () 

(.*) Act \ * f ISC5, ■ 23-* , A-- ' -e , 

• 35 

(3) \ct\ ofl«C5,i r<-( ^ 

• bd 

(4) /* re the will of 

- 

(5) }.sootHaas} 

-10.36 33(1 — 

(o) I.aTJl I.aA'lr,' ^ 
cbod Vaik, 9 It. 
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of a Will if its effect 13 to cvclude evidence lu pioof of the will, is not lawful 
within the meaiuiig of 0 X\III r 3, of this Code (1) 

(d) Matrimonial jurisdiction — ^In the case of mitnmoiinl causes, as 
regards matters of procedure, all proceedings under the Indian Diiorto Act 
hetween party and party are subject to the provisions therein contained to he 
regulated by this Code (2) Thus auj question as to the tune within which 
a respondent may file an answer to n petition is to be decided not by the Eulcs 
of the English Di\orce Court but by the proinsions of the Code dealing witli 
iviitten statements (3) lint by sect 7 of the Indian Divorce Act, which dots 
not appl} to questions of procedure (4) the Court is enabled to follow the 
principal rules of the English Diiorco Act m all matters which arc not expressly 
dealt ivith either in the Act itself or m the Code Thus the Court has adopted 
Rule 158 of the English Rules and ordered a husband to give security for his 
wife’s costs (5) In a recent ease in the Bombay High Court where a Rarsi had 
married a Christiau m London and had remained there it was held that the 
jurisdiction was limited to CJinstiau subjects residing within the Presidency (G) 
Special Courts (o) Small Cause Courts— See notes to sects 7 
lud 8 post Theso aie Courts of inferior jurisdiction and when m a Presidency 
Town ate subject to the order and control of the High Court (7) 

(i) Mamlatdars’ Court— TJic object of the Mamlatdars Act (Bom, 
Act III of 1876) was to consolidate and amend the law relating to tho powers 
and procedure of Mamlatdars’ Courts The purpose of the Act was temporarj 
only, and chief!} to prondc for the cultuation of the land and to prevent 
broaches of the peace until the Civil Court should determine the rights of tho 
disputants, and such being its purpose the procedure provoded is of a verj 
summary character (8) Theso Courts arc Cm! Courts and subject to tho 
rcvisional jurisdiction of the High Court (9) The Act however, provides a 


n) Aloamchuit Cuba t Banga Chandra 
Djs 31 C 357 (1903) 

(2) Act IV of 1800, a 45 

(3) Abbottr Abbott 4B L R (0 C)01 
(1860) 

(4) Abbottf Abbott mipra Kingt King 
CB 416,419(1882), tbo principles and ruira 
referred to aro mica of <^ua&i swbstantivo 
rather than of mere adjective law A i B , 
22 B 012 (1898) 

(6) Jlayhcwv Maybew, lOB 293(1894) 
followed tn Georgucopulas t Gcorgncopnlas 
29 C CIO (1902) , and as to costs of appeal, 
Fowlot Towle 4 C 2C0 260 281 (1878) 

(0) husscrwanjto Pestonjeo At lesirWadja 
V Eleonora Nusaenvanjee, 38 B 12^(1913) 
e/ Thornton f Thornton 10 B 422 (1886) 
(] inaliction of Calcutta High Court when 
ckfendant ns lent m Lnghnd) Sco also 
IliUip- I Batlo,17C W N ccJxi (1913) 

(7) In re J iggesaur Roy 5 C L R 170 


(1879) 

(8) Ganpatram Jebliaii Tanchhod Harib 
bai 17 B 645 (1802) 

(9) Kasam Sabcb v Maniti 13 B 552 
(1888) and as to tho jurisdiction of the High 
Court over the Jlamlatdara Courts as enb 
ordinato Courts and applications under s 
115, yoji the caaca therein cited and caae in 
last note and Hathekha v Abd il Alli 18 B 
449, Battatrayav Vaman, 21B 88(1805) 
SayadSiifulla r Sayad EajiMija, 24 B 238 
(1899) [Minor may sue], China ya i Gan 
gava, 21 B 775 (ISOC) [dispossession of third 
pereon), Ningappa v Adoveppa 21 B 397 
(1900) [id], Balvantraov Sprott 23 B 761 
(1899) [jurisdiction of Mamlatdar over 
officers of GovemmentJ Som Gopal Bhogalo 
V Vinayak Bhikambbat, 25 B 395 (1000) 
[natunl water course— obstruction — injuno 
ton] 
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spccnl procedure, tiiid tlarc is no indication jji it of nii) intention that the 
rules of this Code sJjoiiM ap]*!} to tises for nhich the specnl procedure makes 
no proM^ion Tlic proM«ions of the Code therefore do not apply to such Courts 
111 Bomhaj (1) 


(c) Revenue Court — 'Ilic lirm is defined in sett 0, clause (2), posl, 
which see TJicre is i distinction hetiicen Rent Courts and Civil Courts, as 
referred to in the Rent Acts* Cuil Courts being Courts c\crcismg all the 
powers of CimI Courts ns distinguished from the Rout Courts which only 
ewciso powers o\cr suits of a limited class But a Rent Court is a Ci\il Court 
in the sense that it decides cml questions between pcr&ons seehmg their ci\il 
tights (2) It has therefore been a question in certain cases whether Rent 
Courts being Cinl Courts in Ibe latter sense their procedure is, in the 
absence of an) special ptoaisioii, governed bj the Code The answer to 
this question is to bo determined not so much bj an mquirj into the ques 
tion whether thej arc Cml Courts, but wheiher, I'ssuining the) are such, 
the provi'ions of the Acts constituting those Courts do not exclude the pro 
^^slons of the Code , in other words, are those Acts complete Codes in them 
selves OP arc the) bovcrced m matters upon which the) ate silent hy the Code * 
This question, which has 'vnscu with respect to Act \II of 1881 and Act Ji 
of 18o9, is dealt with pod 

In the maiority of cases however, no such question can arise, as most of 
the Teaanc) Acts maho special provision as regards the applicability of tlio 
Code to proceedings m Revenue Courts In the ease of Act XWII of 1881 
(Land Revenue Central Provinces) the Code does not of itself appl), but the 
Chief Commissioner may, with the previous sanction of the Governor General 
m Council, malio rules consistent with the Act for regulating the procedure of 
Revenue O/Ecers in eases for winch a procedure is not prcbcnbed by the Act, and 
may by any such rule direct tiiat any provisions of the Code shall appl) , with 
or without modification, to all or any classes of rases before Rev enuo Officers (3) 

The Punjab Tenanc) Act (XVI of 1887) provides that the Local Govern 
incut maj, with the previous sanction of the Gov ernor General, make rules 
consistent with the Act, for regulating the procedure of Revenue Courts m 
matters under the Act for which o procedure is not prescribed thcreh), and 
ma) bj any such rule direct that any provisions of the Code shaJi apph with 
or without modification, to all or any classes of cases before tho e Courts Until 
rules arc made and subject to those rules when madt and to the provision* 
of the Act, the Code shall, so far as is applicable, appl) to all proccedmgs in 
Rev enue Courts w hctlicr before or after decree (1) 

The Lower Bengal Rent Act of 16C9, now rcpcaieil enacted that five as 
otherwise provnded all proceedinoS under that Vet should be reguJatcxl bv tie 
Code of Civil IVocedurc (5) Under the provisions of the pn^ont Bengal 


(1) Kasam Saheb t Maruti, 13 H 652 
(ISSS) 

(2) }»iImoni Singh Doo i Taran»th Mo 
kerjee. 0 C 205, 300 31)1 (JSS2) I am 
I^hiii t 15».ni I’rosaJ, 13 C. W ^ 
(I'Hls) 


(3) \ct Will o£ 1*>>I [fvpea’eil in part 
anil amcnJrd hv \ ^ ©fl‘>50 MI of 

ISOl anl MI of 1- *5l.» 19 
(I) tel \VI of [acienJ-J ly ! 

Ml cl I'HIIJ r 

(3) \a\IlLof 1*G».(1J c.)a34 
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Tenancy Act (VIII of 188j), the High Court niay from tune to time, with 
the nppro^’al of the Go\ernor General in Council, make rules consistent 'vith 
that Act, declaring that any portions of the Code shall not apply to suits 
between landlord and tenant as such or to any specified clas’cs of such suits, 
or shall apply to them subject to modifications specified in the rules Subject 
to auy rules so made, and subject also to the other provisions of the Bengal 
Tenancy Act, this Code shall apply to nil such suits (1) Sects 121-127, 129, 
305 320-326 of the former Code and the corresponding sections of the present 
Code do not apply to suits for the recovery of rent, and special rules of procedure 
in respect of certain matters are prescribed for such suits (2) No rules ha; e been 
made by the High Court declaring any portions of the Code inapplicable to suits 
bet;\een landlord and tenant 

The N W P Rent Act (XII of 1881) appears to contain complete rules 
of piocedurc upon the trial of rent suits under it, and it was the opimon of 
Stuirt CJ m the undermentioned case (3) that it ivas infendetl to exclude 
the proMsions of the Code But it was held by the Pull Bench of the Alla 
habad High Court in that case, that the Coui^ of Revenue m the North 
Western Provinces m those matters of procedure upon which the Rent Act 
of these provinces is silent, arc governed by the Code, and that therefore the 
procedure furnished by sects 43 and 373 of the former Code was applicable to 
suits tried under the N W P Rent Act, 1881 (4) The grounds of that decision, 
which is, in fact, based upon the decision of the Privy Council in Nilftiom 
Singh Deo v Taranath Makcr]ce,(5) is that Revenue Courts are Courts of Civil 
Judicature uithm the meaning of the Code, and that unless exempted (which 
they ;\cre not) by the Code itself, they would in all matters, except those in 
which special procedure is provided in the Rent Act, be go;erned by the h;v 
of the Cull Code The Full Bench decision does not apply where the Act 
provides a machinery of its own independent of the Civil Procedure Code, aa 
m the case of references of suits to arbitration (6) And though the procedure 
prescribed by the Code, such as that prescribed by sect 285, of the former and 
sect 03 of the present Code may be apphcablo as between Courts of Revenue 
of different grades, it cannot be applied where the conflict is between a Court 
of Revenue and a Cu*il Court (7) 

A s imila r question arose as regards the Bengal Rent Act, X of 1859, 
which 13 still in force in certam places Pormeily it was held, following the 
Pull Bench decision of the Allahabad High Court already referred to, that the 


(1) Act VIII of 1885 s 14J 

(2) lb, B 148, SCO also es 144 147, 145 
154 

(3) ntadbo Prakasli Singli v Slurli aian 
ohar, 5 A 405, 413 (1883), far amcnduig Acts 
SCO Act IX of 1887, \I of 1888, s 10 (2), 
XI\ of 1880 

(4) lb 

(5) U C 205 (1882) , followed ui 'Lliaraja 
of Bliartpur t Kacberu, 19 A 510 (18J7) 
ICiwll roccdurcCo Ic as 27,432]. Ragbubar 
IIa\ul t Banko Lai 22 A 182, 185 (1900) 


JCiVil Pioccduro Code, ss 285, 2D5] In 
Onkar Smgh v Bbup Singh, 16 A 496, 498 
(1894} tho Court said * We find in Revenue 
Courts that when tho Civil Procedure Code 
13 to bo applied it is expressly so provided, so 
that ss s general rule they are outside the 
scopo of tho Code of Ci^ il Procedure 

(0) Fahim un Nissa v Ajudhia Prasad, 6 
A 170(1881} 

(7) RKghubvr Dajal t> Banko Lai, 22 A 
182 (1900} 
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Ke\enue Courts in those matters of procedure upon ^\lllcll t)ie Act is silent, 
are go\eniod bj the Code, niul tint in consequence sect 43 of the former Code 
applied to n suit instituted under the Rent Act (1) The decision of the Pria’) 
Council in a preceding case (2) lends support to this new in so far as it was 
there held that thouch there ims nothing in the Act wjnch pronded for execu- 
tion bc}ond the Collectors’ jurisdiction, there svas nothing in it to forbid the 
conclusion tint such executions were left to the operations of Act XXXIII of 
1852 (an Act to facilitate the enforcement of judgments in places bejond the 
jurisdiction of the Courts pronouncing the same) or the corresponding portion 
of Act VIII of 1859 (Civil Procedure Code) When a decree for rent, made 
bj a Collector under sect 23 Act X of 1859, is transferred for execution to 
a Civil Court, no doubt the Utter assuming the transfer to have been \alidly 
made will act under the procedure which governs it Tlie Privj Council 
liowever, went further and held that the Collector might make the transfer 
himself under the provisions of the Code which were applicable tlicrc being 
nothing in the Rent Act to exclude them It has, however subsequenth 
been held, upon the authontj of the reasomng in the Full Bench decision in 
Nagendro Nath ’Mulhck t Mathura Mohun Parhi (3) that Act X of 1859 is 
a Code complete in itself and unaffected by the general laws of limitation 
and that therefore the provisions of this Code do not apply to cases under 
Act X of 1839 (4) Tliese cases proceed in substance upon certain of the 
grounds taken in the dissentient judgment in the Full Bench of the Allahabad 
High Court, VIZ that apart from the question whether Revenue Courts 
are Civil Courts, and Civil Courts within the meaning of the Code, the 
enactment of a special procedure in a special Act excluded the supposition 
that it was intended to import into that Act the provisions of the Code upon 
matters not dealt with b) that Act If it had been so intended it would have 
been so enacted as was done m the subsequent Act of 1809 Wlien however 
an appeal goes from a Collector to a higher Court the decree which is given 
on appeal is the decree of a Cival Court and a second appeal lies to the High 
Court, according to the flame procedure which obtains in respect of flecond 
appeals in suits tried m the ordinarj Cival Courts (5) In other words, the 
removal of the matter to a Civil Court bnnga it under the provieions re„nhting 
the procedure of that Court 

In the case of a Rale held under sect IJO, Act \ of 1850 it was held that 
sect 310v, of the former (corresponding to O XXI r 89, of the present) Cndi* 
did not npplj , ns the Code was applicable up to the sale and not after if (<>) 

The Code does not applv to ca'cs under the Chofa Nappore I^andlord and 
Tenant Procedure Act (7) 


(1) Adhirani ^isram r Raghti Viol apatn 
12 a 60(1SS3) 

(2) Nilmoni Singh Doo r Taratutb VIu 
Verjw, 9 C 2ao (1SS2) Hare Kmhna r 
Hishna Chandr* 35 C 79a(100^) 

(3) isa3rs{isai) 

(4) Vlohundv BuIUt Kar r Phogalan 
Hiunlor Pa*, 21 O 5U (IsM) Radh» 
VUn.il ‘t^nlnr LuV» i N»n>n I ' Oww 


dho 21 C 42S (IsaS) Vf (!»tAn r 
Konji 15 t M N 1-03 (19J1) 

(5) SacIai NaiI r *«<rii ViiV .s < VSS 
SS'IIOOI) 

(C) HATish CLaoJ™ (,hnA<* r ViuntA 
^^A^An^At^A 2 V V\ N 127 (Iva'p 
O KbrJa r liadhno Mibte 27 C 

«K. SI4 (laoij Srt I pf Is-a Ji c, „ 
i"l I cf I ..3 li,n-Al \fi, 1\ 
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Apparently the Code 11 applicable in cases under the "Madras Rent 
Recovery Act (1) But though sect 43 (0 II r 2, of present Code) precludes 
a landlord from suing for rent not included m a previous suit, this does not 
preclude him from adopting anj other remedy tlio law gives him to recover 
bis rent, as for instance by diatxamt under the Rent Recovery Act (2) 

The Code saves any law by a Governor or Lieutenant Governor prescribing 
a special procedure for suits between land holders and their tenants or agents, 
and gives power to the Local Government to modify the Code in its application 
to Revenue Courts See sects 4 and 5, post 

Judicial discretion — The Code id many of its sections leaves matters 
dealt with thereby to the discretion of the Court “ Discretion when applied 
to a Court of Law means discretion guided bj law It piust be governed by 
rule, and not bj humour It must not be arbitrary, vague, and fanciful, but 
legal and regular (3) In some sections the word “may” occurs Great 
misconception is caused bj saying that in some cases “ may ” means “must ” 
It never can mean "must ’ so long as the English language retains its mean 
mg but it gives a power and then it may be a question m what cases, whore 
a Judge has a power given lura b} the word “may” it becomes his duty to 
exercise it (4) 

Construction of act of Court — ^Thc assumption on which all rules of 
law are founded is that the constitute<l tribunals are fairly competent to carry 
them out (6) According to the well known rule, the Court may presume 
that judicial “ind official acts have been regularlj performed (C) The rule 
13 to presume that a lower Court has done its dutj , neglect of dutj cannot 
be assumed at the mere suggestion of an appellant (7) AVhen an act of a 
Court can bo so construed as to have an operation consistently with law, it 
vTOuld bo contrary to ordinary rules of construction to attach to it another 
signification which would altc^ether destroj its effect (8) Courts, however, 
should take caro that their orders are fram^ strictly m accordance with the 
provisions of the law (9) The presumption of regularity is a rebuttable one 
Irregularity may bo shown, and a mistaken petition on the part of a pleader 
I'l no ground for the Courts passing an illegal order (10) , 


of 1897, and V of 1903 and VI of 1908 
And s*e Kaitilv Chandra Ogbav GoiaChand 
Slahio 40 C 518(1913) (appcUatejurisdiction ' 
of High Court) lor case where this Act 
was extended to a property before the final 
decree, ate Lakshmi Bibi Kujrani v Alai 
Biharj Aldar,40C 584 (1913) 

(1) Act VIII of 1805 repealed m part of 
Act VII of 1870, XII of 1873 amended by 
Act VI of 1888, and Madias Acta II 011871, 
and III of 1890 andaeeActl of 1906 

(2) Rajah Eswara Doss t ^ enkatarojer, 
21 M 230(1897) 

(3) Per Lord VlanafKld jn Wilkes Case, 

4 Burroughs Rep 2539 cited in Hatbuns 
Sahai V Bhairo Perahad Singh 6 C 259 
(1879) 205, and see as to the manner In 


which judicial discretion should bo used 
obserratjona of Jatdine, J , ijv R r Chagan 
Dayaram, 14 B 331 (1690), 344, 352 

(4) Nichols e Baker, 44 Ch D 202 See 
cases Cited m llukm Chaud CPC 337 340 

(6) Gopeenath Singh v Anundnioyee 
Dcbia,8W R 107, 109(1867) 

(C) Eridenco Act, B 114,ill (e) Secnotes 
to this section in Authors Lvidcnco Act, 
6th ed 

(7) Rash Bcharec v Nobayo Poddar, 11 
W R 465 (1809) 

(8) Saroda Persaud t Lulchmeeput 10 B 
L R 214, at p 229 (1872) 

(9) Doncett t ttise, 1 W R 322 (1804) 

(10) Musst Ackjoo t Lallali Rapichunder, 
23 W R 400, 401 (1875) 



PRELIMINARY 


1. (1) This Act m'lj be cited as the Code of Cml Pro 

Short title, commence* CCdllie, 190S 

ment and eitent Xt shall comc into force on the first 

daj of January, 1909 

(3) Tins section and secltons 1 >> to l'>'^ extend to the uhole 
of Bntvsh India the rest o/ the Code extends to the nhole of 
British India except the Scheduled Districts 

Local Extent (o) British India — Tlieso ironls exclude the 
t€rntone3 o! ^atl\c Princes and States m alliance 3\ith His Alaje^ti, the 
lelation between aucli Princes and IIis Majesty being a political relation nnd 
the temtones of such Princes and States forming no part of the British 
Dominions although in a political point of laew such Princes and States maj 
bo subordinate to the British Crown as the Paramount Power (1) They were 
formerly declared (2) to mem the territories for tho time being vested in Her 
Majesty by tho Statute 21 k 22 ^lct c 100 (1858) other than the settlement 
of Prince of Males* Island (Penang) Singapore and Malacca and tho first 
section of the statute there referred to lestcd m Her Majesty all temtones 
then in the possession or under the Go\crnfiicnts of tho East India Companj, 
and all temtones which might liecomc ^e8ted m Her Majesty bj Mrtuo of tho 
rights transferred to Her "Majesty from the East India Companj Apparcntlj 
any new proMnee acquired would become, on its acquisition, part of British 
India (3) Cession of temtory confers local jurisdiction (1) The term includes 
temtones ceded “ m full 60\ereignty’ or * in perpetuitj ’ tlicre hcing n» 
difference between the tno('>) Pnor to the General Clauses Vet 1897 it «as 
held not to include cases uhere as m the case of the British cantonment of 
Secunderabad there has been no actual yesaioa of temtori , (G) nor in the 
case of Baj Kote uhere the agreement between Government an 1 the N »ti\e 
State although in different respects dealing mth the use of tl c land an 1 con 
femng certain powers and jurLsdictions on the officers of Go\ernmont di 1 i i 
relate to the sot creigntj of the land , (7) nor as m the case of t) c It rsrs wine 


(1) Bikrsma '?ingh < Bir ‘'laah l8Ss l* 
n No 101 Citwl in lluVm Chand. 3 

(2) S 2 Act I of l«fS ((•rnrnl Cliuw**) 

(3) Ou»rlori Ihwlcn Uouln Ifil US 

(4) I Muh*tnm« 1 \ usuf ud tl n r K 

2CM N I » m »1 cb c«pc Here 


wat hc| I tt» b»Tc Ixvn oo n of terr tor) 
(5) t *r*ct»nd r PK>ml«y 

lUilo.s ■' StMH'A 

r Alji A 

M rt* *1 V >*' (I*- 5) 

(-) I T Md I ] tLsits 10 II 
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land A\as lield under a sort of mortgage as a security for tlie fulfilment of 
certain engagements, ■wbicli u'as held to be a tenure distinguisliable from 
that on which the Crown held land assigned to it in perpetmty for the 
purpose of estabhshing a British station (1) The definition of the words 
given in the present General Clauses Act (X of 1897) is wider than 
that given in the former Act of 1868 The expression “Bntish India” 
13 now defined to mean “all territories and places within Her Hajestj’s 
dominions which are for the time heing goicrn^ by Her Jlajesty tlirough 
the Governor General of India or through any Governor or other officer 
subordinate to the Governor General of Indu ’ Ihe effect of this altered 
defimtion is to widen the extent of what will bo recognized as British 
India for the purposes of Indian legislation and to avoid the difficulties 
which arose from its restriction to the territones vested m Her Majesty by 
the Statute 21 A 23 Vict c 106 The question of the extent of British India 
mil now under the Code as well as under most other Acts depend on the 
fact of the place or territory being governed by His Jlajesty without regard to 
the manner in which this government was acquired and the result being the 
same whether it ^\os acquired by cession or otherwise, and permanently or 
tempoianly (2) From the first and under both definitions the words “ Bntish 
India " ha\e had a wider meaning than is understood by the term when used 
m its merely geographical sense as appears from the Scheduled Districts 
Acts 1874 and the Laws Local Extent Act 1874, the Schedules annexed to 
which mention amongst otlier places the Laccadive and Nicobar Islands and 
Aden as parts of British India (3) So also British Burma is a part of British 
India (4) 

(fi) Scheduled Districts — ^Thc term is defined in Act XIV of 1874 to 
mean the temtones mentioned in the first schedule thereto annexed and also 
any other territory to which the ^rctary of State for India, by resolution in 
Council may declare the provisions of 33 Vict c 43 s 1 to be applicable 
The conclusion that a district is a non regulation district does not necessarily 
lead to the inference that the general Acts of Legislature are there inopeiative 
If the Legislature has made the law in terms large enough to extend to the 
whole of the British territories m India it must haae full eftect It must be 
seen m each case in -what terms the law is expressed especially m respect of 
its territorial operation (0) 


2 In this Act, unless there %(, anything repugnant m the 

„ „ sub] ect or context, — 

Dellnlllons » •» t 

(1) Coae tncludes i tiles 

(2) “ decree ” means the formal expression of au adjudica 
tion which, so far as regards the Court expressing it, conclusiicly 
determines the rights of the 'parties tvith reganl to all or any of the 


(1) Triccam v Bombay Batoda RailirAy 
Cl aujira at p 240 

(2) Sco Ilukm Chmd 3 

(3) See Tncrain v Bom] aj Tliroda Rail 
wav I o It pra at p 2 10 


(4) Aga Mahomed Ilamadani v Cohen 13 
C ‘*'»1 223 (18S6) 

(5) D clc t Hcseltine 1 N W 1 280 234 

( 1660 ) 
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Diallers in conUoiersij the siut and may he eiihei fichminaiy 
or final It shall he deemed to indtide the ieject?o?i 0 / a pJaint 
•’iid the deternunatjon 0 / an} question unt/nn section 47 o) 
'section hill shall not mcliide — 

(а) any adjudication from tilncji an appeal lies as an appeal 

from an orders or 

(б) any order of dismissal for defaidt 

Explanation — A decree is preliminary uhen further proceed 
mgs liaie to he talcn before the suit can he completely disposed of 
It IS final uhen such adjudication completely dispo-^cs of the suit 
It may he partly prehnnnaiy and patily final 

(3) “ decree holdei meins iiu peison in 1 

decree has been passed 01 an oidei cipible of tMcufion lies been 
made 

(4) ‘district” meins the locil limits of tin turn of 

1 principal Cml Court of oiiginil jmi*^ittion (heumuftei called 
1 ‘ District Court ’) ind includes tlie lot il limit-? of the oidiii it} 
ongiual cimI jurisdiction of 1 High Court 

(5) foreign Court means % Couit situate bt}onfl iIm 
limits of British India uhieh has no nuthontj m British Jiirlijt 
and IS not established or conlinned h} tlu Go\einoi Giiunil m 
Council 

(6) foreign judgment means the judgment of a fonij/n 
Court 

(7) ‘ Government Pleader includes an} officer 

by the Local Government to perform all or an) of tlu fum tinim 
expressly imposed b} this Code on the Government l‘lciiili 1 ond 
aho any pleader acting under the directions of the (journimnt 
Pleader 

(8) “ Judge ” means the presiding officer of a Ciiif ( oiiil 

(0) ‘judgment” means the statement given bv tin Iiid|/ 

of the grounds of a decree or order 

(10) ‘ judgment debtoi mean's am pei-son against wbou 
a decree has been passed or an oixler cajiable of exccut < » li i-i I < n 
made 

{U) “ legal rcpresentatiie means a jicr^on iiho in lav it j 
•icnts the estate of a deceased per'son, and inrhidr^ any jn 1 l 
intermeddles inth the estate of the deceased and irherr a 
or IS sued in a rcprcsentalne claractcr the per'^on t t/* ^ v 
estate dciohcs on the death of the jxirty no g or fin t 

(12) " mc-sne profit*? of j>roj>ert\ mnns tin j 
the person m ^^rongful po^ e^sion of '■utli pi j -- 

rtcoued or might with onhinn diligtiw'' Ii 1 « i 
from to"ethor with intcrc«( on '•ucli pixfit-: 



34 


Tiro CODK or CIVIL rROCEDIIRr 


pKrjTM 
f>i( 2 


profits due to impioiements made hj the pci^on in urougjul 
possession : 

{1 i) “ moieahle properly ** includes grmmng crops : 

(14) “ order ” means the formal expression of any decision 
of a Civil Court which is not a decree 

(15) “ pleader ” means any person entitled to appear and 
plead for another in Court, and includes an ad\ocatc, a vaKil 
and an attorney of a High Court 

{IG) “ prescribed ” means piesc) ihcd by i ides 

(17) “public officer** means a pereon falling under an) of 
the following descriptions (namely) — 

(а) ever) Judge , 

(б) evei) member of the Indian Civil Service , 

(c) ever) commissioned or gazetted officer in the militaiy 

or na'val forces of Ills llajesty, including His 
Ma^esti/s Indian Marine Senice, ivlnlc seiving iindei 
the Government , 

(d) (\ei) officer of a Court of Justice whose duty it is, as 

such officer, to investigate oi icport on any mattei 
of law or fact, or to make, authenticate or keep any 
document, or to take charge or dispose of an) pro- 
perty, or to execute any judicial process, or to 
administer any oath, or to interpret, or to preserve 
Older, in the Couit, and every person especially 
authorized by a Court of Justice to pcifoim an) of 
such duties , 

(e) every person who holds any office by viitiic of wliicli 

he IS cmpoweied to place or keep any person m 
confinement , * 

(/) ev ery officer of the Government whose duty it is, as such 
officer, to prevent offences, to give infoimation of 
offences, to bring offenders to justice, oi to protect 
the public health, safety or comemence , 

(j/) every officer whose duty it is, as such officer, to take, 
receive, keep or expend an) property on behalf of 
the Government, or to make any survey, assessment 
or contract on behalf of the Government, or to execute 
any revenue-process, or to investigate, or to report 
on, any matter affecting the pecuniary interests of 
the Government, or to make, authenticate or keep 
any document relating to the pecuniary interests of 
the Govcniment, or to prevent the infraction of any 
law for the protection of the pecuniary interests of 
the Government ; and 
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{h) every oflicer iii the service oi pay of (he Government, 
oi remunerated by fees oi commission for the pei- 
foimancc of any public duty ♦ 

(ftS) “rules" means rules and forms contained m the Fust 
Schedule o) made under section 1 or section 7 *5 : 

{7V) “share vi a corporation" shall he deemed to include 
stock, debenture stock, debentures or bonds and 

(20) “ signed,” saictn the case of a judgment oi decree, includes 
stamped. 

“ Code " — Sec as to Tlnhs, sects 121-131. 

“Decree” — llio term was first defined in tlie Code of 1877 to mean 
“ the formal order of the Court m winch the result of the decision of the smt 
or other judicial proceeding js embodied ’ This definition which was found 
defective, received, after several modifications the form m which it was enacted 
in 1882 The present Code omits the words “ upon anv light claimed or di fi nci 
set up m a Civil Couit,” substituting the words ‘u)ich cmclusnrli dclcrmn'i 
the Tights," etc As regards cases decided under the Im piior to 1882, it was 
oliserved that the law has been lUcrcd bj the introduction of a more fimi 
prchensivo definition of the term “decree, (1) and tint a narrow construftnm 
siiould not bo placed upon the language of sect 2 (2) But as Ins been h< 1 1 
by the Privy Council, the question whether an adjudication is an oidtt or «] ci< i 
IS to be tested, not by general pimciples but b) the expressions of the Codi , 
and those words arc to bo construed m their plain and obvious sense (J) 'llius 
It has recently been hcld’tlnt an order asscising no value, but only reproducing 
tlio statements of the decree holder and judgment debtor, (I) and an onhi 
assessing the value according to the statement of the decree liolder alom , nft< i 
rejecting the judgment debtor’s appbcation for time to prove a higher viilin, 
are not decrees, since they do not involve a judicial adjudication of value {'») 

1 here has been a considerable conflict ot decisions on tbc lormer section, notably 
as to the question as to the meaning of theternt “ right ” cniploj ed m the section, 
as will bo seen from the following notes Ihe chief importance of the dcfiiulion 
v\ill be found m the question whether m anj particular case an appeal In-* 

A decree, though not according to law, not appealed against, is bindin/.fO) 
between the parties whether principal or jiro forma (7) and their represcntatui-' 
who, after decree, cannot open up the original proceedings (8) It creati-> an 
obligation suj>er>eding tliat existing before it (’)) wlucli la enforceable s> Ion 

(1) Kliailm Hosscin t > mda I Ho<scin 29 (C) I aja > *-11 \ |f-i 1 lai-i] 

C Btp ;GJ{1901) 19M .*19 atp J^3(l‘'vtoj ■< -J J \ 

(2) I'adha Xst'i fctngli t tJanli tlrtran t") Inluehun < bu Lerl-uttr • ‘ 

''mcli.SOC atp f03(1003) thundrlos J p JU ( je'e 

(3) llhup Indar t Uij m lUln tur 23 \ at ») « »**» lUunjun r II j ‘ 1 > 

ip. 150, 157(101X1) " 1 l.*7|l«''4) 

(I) ‘-vVl ichvi 1 t Kulanan 1 li 1 I J l ') *v*t1u i I e J . . 

007 (1911) land It » «i l 1. l 

( ) IViVu lUiiM UC I J vntra t T.l'.Vil . I 

r»f rrii I, to Siuttnlra 1 IKrniWtlAnl 12 saoil’-'O) 

V V\ X M*(1X'') 
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as the decree is not set aside m a suit constituted for that purpose , (1) hut it 
must be enforced m etecution, and does not support a new action, (2) though 
a second suit will he for possession if the plaintiff lias obtained merely formal 
possession under the first decree (3) 

“Ponnal” — The cxpjession of the Court’s adjudication must be both 
deliberate and giaon m the manner provided bj the Code This word will, 
however probablj he not construed too stiictlj In the under mentioned 
case (4) the point might ha\c been, hut was not, taken, and was therefore 
not dealt with Ihgot, J Jioneaer, said “I must add that had the point 
been raised I should liavc felt a difficulty in holding that a paragraph in the 
judgment not drawn up in the form of a decree, and not embodied in a 
separate foim, is witliiii the terms of the Code of Civil Proceduic, a decree 
at all 


"Adjudication” — An adjudication ordmanlj exists whore the Comt 
exercises its mind in the determination of a contested cause In the caSe of 
eaparte decrees in the Court of first instance, the Code speaks of them as decrees 
and treats them as such They come within the definition the pkmtilT being 
present, and there being au adjudicatroo on the merits Wiiere, lion ever, 
It was objected that a decree was not withm tins section, upon the ground that 
It was not passed after argument and aftei a judgment, but merely upon a 
default, VIZ the non appearance of the appellant, it was held that tho decree 
was none the less a formal expression of an adjudication because it was not 
preceded by an argument or by a judgment — written or otherwise (6) An order 
of dismissal for default is now excepted. 

"Conclusively determines” — ^Thc expression "deciaVs,” which was 
emplojed in the last Code, was used to denote what is generally denoted 
by a" final ” adjudication , the term “ final ” having been avoided apparently as 
it more usually denotes non appealable, or ratlier conclusne (G) TJms it has 
been said tint when permission is given under sect 575 (now 0 XXIII r 1) 
to withdraw a suit or appeal it does not decide the smt or appeal When per- 
mission 13 given as regards the smt, the matter m issue is withdrawn from the 
adjudication of the Court, and when the order is made in the course of appeal, 
It decides nothing os to the merits of the decree of the first Court, but it merely 
wipes out that decree by reason of the suit liemg withdrawn (7) And an order 


(J) Cf Iluro Chundcr Biswag t Nobo 
Kissen "Mookerjeo, W R 159(1854) 

(2) Rash Miinjoreo i Radha Soondune, 
24 W R 283 (1875), Slohunt Nanimgh 
Doss t Moonshec Kumrooildcen, 20 R P 
412 (1873) 

(3) Shama Chum t Hadhub CltaDdnt, 11 
C 93 (1834), Juggobundhu t Purnanund, 
10 C 530 (1880), Ilati Jlohan Shaba i 
Baburall, 24C 715 (1807) 

(4) Dulhm Oolab Koer v Hadha Dulan 
Kotr, 19 C 452, 4r7 (1892/ Sco ns t» tho 


nectssit> hr formality, Kliadcm Ilossein i 
Emdad lIoRsein, 20 C 75Satp 700(1901) 

(5) Radba Nath Smgh t Cliandi CJiaran 
Singh. 30 C COO, 002 , 8 c,7C R N 4S(. 
488 (1903) , see cases, yoji 

(6) Hukro Chanel, 19, as to the meaning! f 
the word “ final,’ scoBalkaranRaii Golund 
NathTewan, 13 A 153 150(1800) 

(7) Oenda ^fal i lirbliii I.al, 17 A 97 
(1895) T I If posl, ' The rights of tho 
parties ' 
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di allowing ui ■\p[licition under sect 372 (uow 0 X\II i 10), inasmuch 
as ahlio-Qgh it miy be a formal expression of adjudication on the right claimed 
to be made a part} to tlic suit yet such an adjudication does not decide tho 
suit so far as regards the Court expressing it (1) But an order dismissing an 
mterpleadct suit (under 0 XXXV) is a decree within the meaning of this 
section for it is the formal expression of an adjudication on tho defence (2) 

A final decree is sometimes understood as jreanmg the concluding and 
conclu<!i\e ruling of the Court as opposed to an inttrlocutor) order (3) In 
another «!ciise a decree Locom s final when the time for the last appeal allowed 
has expired, oi, if appealed it has become final b} the decree of the High Court 
as the ultimate Court in the countrv (4) It is not howei cr, necessary that the 
decree should be final in the sen«!e that there is nothing further to de done 
Questions may ha\e to be determined in order to carr} the decision into effect 
llliere a decree ascertains and fixes the rights of tlio parties the fact 
that further proceedings before a Master Referee, or other person are 
necessary to carry it into effect does not render it ana the less final, 
if all the directions depending ou the result of the proceedings are given 
m the decree (j) Thus an order determining that a ccitam peisou is 
a partner in a bu'<ines«, and directing an account to bo taken is a darec (C) 
While over} decree consists of a final adjudication such decrees arc 
termed interlocutory or prclirainar), whilst those that bring the suit to an 
absolute end ore termed final So again the prelinuaary decree for partition 
adjudicates the plaintiff right to obtain a partition and practieall} decides 
tlio suit All that remains to be done being an injuir> into ininir matters 
noce«sdrv for tho final disposal of the ca8c(<) The fallic} in tho objection 
to troatin^ the prclimmar) order is a decree la} in treating the words 
(Iccxdtigihc >«it ’ as e juivaleut to finall} disposing of the suit it being argued 
tint the siut is not disposed of until the arithmelHal result is worl od out In 
the rase of tlic itclinumr} order c\cr}tluBg has been decided except whit 
pli}«ical pieces of property will be the equivalent of certain shares Therefore 
111 order m a suit for partition which declare^ the apecifie rights of the parties 
ml the property to be partitioned, decides tint the suit must be decreed un 
after sucli an order tho suit could not be di':mis«cd b} the Court by which it 
w is made, and is therefore an order which adjudicate'^ upon the right claicioel 
and the dofeucc set up lu the suit and which aa far as the Court e\prcs«iiiQ 
It IS concerned decides the suit within the defimtion of a decree and is 


(1) Lalit Mohan Roy t Shcbock Chand 
Chowdlry 4C M N 403 (1900) Jarona 
iniit ShpiUi Jhan, 24 A 533 F D (1902) 
Ttj ‘'ingh « Chabch Rara 24 A 342 (1902) 

(2) Orrt C) idamlaram, 33 M 220(l‘X)a) 

(3) ‘'CO Ncill % DuVo of D iiB«hirc b 
\pp Cas 135 165 Kbadom Jlosscin t 
tmdad llovsein -J C T5S at pp “M 
(loOl) 

(4) Shaikh l«»i I M kuna Hill I 4 n. 
(iv'f) RauVahMr taja 7 \ lir(l'‘M) 

{.>) X Ifukm thanJ 21 22. 


(CJBawa Nath Chaki t Reu Kai U 
Putti 23 o 400 (isac) •'« r®-* •* 
order directuig accounts 

(7) Repin Bdiari Modu k i Lai Mohuii 
Clatto|«db^a 1- < 20J(1'"^) 10 Unath 

1> a VnatnoDi I'as S2< 2 3(IS''o)d.S 

In? tl cd la lib « I un M < » I'al^a r •'hurut 
•^unlcrv l>al-ra. 12 I 2".i (ll"^) m •iKh 

raar the p* * f a r »> mlr of t* e parlict 
• ai I terr Of'L I ut no drclaialj n «as mado 
ft ccxail r of cachi f Ifr jvartM-t and 
•TV Ilhant Injti r ^akul Sj \ 15.1(1 i|3) 
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therefore fippeahhle as a decree (1) These decisions have now been recogni'ed, 
and the section expressh includes a preliminary decree 

An order, ho\\c%er, passed m a suit for partition, subsequently to the 
preliminary decree, appointing a commission to make the partition, is not an 
order in execution, and, therefore, is not appealable und-'r sect 244 (now sect 47) 
of the Code It is an interlocutory order pending the suit which has not been 
finilly decided , and the appellant mav take objection to it jn an nppeal against 
the final decree (2) 

An order directing accounts (see 0 XX r IG) wis not appeal ible by 
the Codes of 18o9 or 1877 It was only when the amending Act of 1879 was 
passed declaring that such an order came mtliin the defimtion of a decree, 
that it became appealable , (3) and it is still within the definition as a pre 
limiaarj decree The definition of “decree” implies tint an order directing 
accounts is separable from the rest of the decree adjudicating on the rights 
claimed or the defences set up in the suit, and therefore though a pronsioual 
decree, is appealable (4) An order determining that a certain person is a partner 
settling the shares of each of the partners m ft business and directmg on account 
to be taken, is a decree and is appealable, and was held to be so appealable 
in a preliminary stage or when appealing from the final decree (5) But where 
in a decree to take accounts an order was made wbicb was a mere matter of 
procedure and not a question as to the rights of the patties, such os an order 
refusing to require the defendants to give inspection of certain books, the order 
was hold not to be a deciee or an order on a question relatmg to the execution 
of a decree (6) Moreover, the words directing an account to he taken*' were 
held to be used m a precise and tochmcal sense (7) Accordingly an order 
declaring that the defendants were liable to pa} such sum as the Government 
Surveyor might certify was lield not to be ft decree, as it neither came within 
these words nor was an adjudication which decided the suit (8) The substitution 


(1) Dulbin Oclab Rocr t BaiJha Dulari 
Koer, 19 C 403, F B (1892), followed 
BoloramDcyt Rum Cliuudra Dey 23 C 279 
(1893) This latter case is OTcmiled on tho 
pomt wtethcr tho preliminary order can bo 
questioned for the lint time in the appeal 
from the final dccrco by Rbadem Rossoin t 
Emdad llosscm, 20 C 758 (1001), which 
decides th'^ question in tho afbrmatiTc But 
see now s 97 

(2) Jogodishury Dcbea t Kailash Chundra 
Laliiry,24C 725(1897) it is an order made 
in f irthcr proceedings in the suit before final 
decree, ond not an order in caccution of de 
tree ib , at p 739 

(3) BiswaNatliCl abit BcniKantaDuttn 
23 C 400, 409 (189b) As to tho earlier law, 
see Srcenatli Roj i Radlinnath Jfooherjee, 
0 f” 773 (18S21 , Rustomji i Kessowjj * 
B KI(1878) An omission to 0 ] peal against 
Ihi pnlimmarj order was 1 eld not to debar 


the party fioni questioning it on appeal from 
the final doerec Khadem Hossem t Emdad 
llosaem 29 C 758, s c, 5 C W N G17 
(1901) But as to appeal see now sect 07 
As to tho nature of n decree for account sec 
Bhupindari Bijai Bahadur, 23 A atp ]5(i 
(1900) 

(4) Krishnasami Ayyangat a Pajagopala 
Ayyangar, 18 M 73 87 (1893) 

(CJ Biswa Isath Chaki t Beni Kanta 
Diitta, mpm approve I in Khadem Hossem 
V Emdad llosscm, 29 C 758, supra, over 
ruling Boloram Dej v Ram Chundra Doy, 
23 C 279 (1885) Sec Rahimbhoy Habib 
bhoyi Turner, 18 I A r (1890), a c,15n 
153, but see now sect 97 

(6) Ruatonijiv Kcssowji,8B 287 (1881) 

(7) Coacrji Luddlia t Jforarji Punja, 
9B 183 195(1885) 

(8) lb 
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of tlie wouls * couchi<iicly (hlermtnci for “decides ” docs not ipj cu to effect 
any change m the U\\ as above shtctl 

"The rights of the parties — ^Ihe last Code used the nords '‘rtjJU 
clamed or defence set up “ There cau wc tlunlv, bt little doubt that what 
the Legislature onginallv meant by these words to refer to, were rights of a 
substantive as distinguished fiom rights of a merelj processual character 
In other words, that a decree was, so far as the right claimed an adjudication 
on the merits (that is the right to recover land, monej , etc , claimed m the 
suit), and so far as the defence set up, an adjudicotion on the defence which 
mi^ht be grounded cither on the merits using that teim m its gtncrallj accepted 
sense, or on some point of law affecting the merits, such as limitation The 
contrarj conatruction (1) namclj that the right might be one mertl} of procedure 
appeared to be negatived both hj the general language of the section and by the 
circumstance that if it were correct there could not be any occasion for 
Bpecifieall} making an order rejecting a plaint, a decree as such an order directlj 
involves an adjudication against the plaintiffs right to proceed with the suit 
aa brought bj him (2) 

Tlic view here contended foi has been caprcssly adopted or applied in 
several cases In an early case Wibon and Field, JJ were disposed to hold 
that a decree must bo an expression ol opinion upon the rights of the parties, 
and therefore the di«missal ol a suit on a ground wholly apart from the merits 
of tho case such as a dismissal under sect 07 (now 0 1\ r 2) for non service 
of summons was not a decree (3) It has been held that a decision 
under sect 0 of the Court Tecs Act is not a decree and that the rig,ht obtained 
or defence set up must be a right or defence set up in the suit or appeal and 
not a right to have the suit or appeal heard on a particular stamp or the plaint 
or tho memorandum of appeal rejected on account of the stamp (1) Sinuhrlj 
it has been held by tho Albhabad High Court (5) and was formcrlj held h) 
tho Cilcutta High Court (d) that the order 6f dismissal of an appeal under 
sci-t 55G (now 0 XLI r 17) is not ji decree It was observed by tho Court 
in the first of tho Cilcutta cases cited that such an order was not * tic 
foruid' expression of an adjudication upon <i right chimed, that through tlic 


(1) Contended for m Hukm Clund 15 

10 

(2) Tho cspUiiat on ib , IG that this in*y 

1 3 been expressly prov i led for eautila, 

does not seem to ua to I a tsueli force 

(3) luekhy Chum Chowdhrj « Bu lur 
ninL'M 9C C27(ISS‘’) butBeeconuneulon 
thia CAac in Mat aroj A Ihira] Mans ng)i r 
Mehta Hariluriatn Ns't ariam 10 Jl »l j 
30^(l''Jll referre<ltoprwt Ireri ualyitta<l 
1 een I cl I tl at a deci on d peciinR a pel altv 
to be e I force 1 un ler tt ''tan p Alt »a» lot 
«1 peaUble aa a decree aa it eoulj not l« 
an 1 t > a(I Tt tl e menta < f the eaae or )un« 
li t on of the O urt S< naVa fhon U ra n « 
lU ol unjO} 81 al a 5 1 311(1^ ) 


(4) Balkaran Bai t Gobind Nath Teuari, 
I2A ISO ICO, F B (IBOO) lutadiatmction 
matt bo drawn accord ng to tl o decia ona of 
tho other lligb Contti between a queation 

relating to valuation and a Gueatton aa to 
Iho clauao under which raluat on u to I’* 
made In tl e latter raw ihere i« an appeal 
Dadar Naprah 23 11 4'sG(lS'*S) 

(5) MuVll r lalir 3 A 3'2 (IB'J)), 
Mau^b All r \ lal IT an I lo A 3-0 
(l^‘^3) 

(D Ja-arnalli S n he IluJl an 23 L 115 
(IKOS) Anwar Alir Jafr \ti ih 6^ 
in IaI n nrh r S'altmrd Pafuiiim 

I PI (lf>00) (dwni -^1 f r d fault n 
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therefore appealable as a decree (1) These decisions has e now been recognised, 
and tlie section expressh includes a prehmtnary decree 

An order, howeser, passed in a suit for partition, subsequently to the 
preliminary decree, appointing a commission to make the partition, is not an 
order in execution, and, therefore, is not appealable under sect 244 (now sect 47) 
of the Code It is an interlocutory order pending the suit which has not been 
finally decided , and the appellant jnav take objection to it in an appeal against 
the final decree (i) 

An order duecting accounts (sec 0 XX r IG) was not appealable by 
the Codes of 1859 or 1877 It was only when the amending Act of 1879 was 
passed declaring that such an order came within the defimtjon of n decree 
that It hecamo appealable , (3) and it is still within the deCmtion as a pre 
hmmary decree The definition of “ decree ” implies that an order directing 
accounts is separable from the rest of the decree adjudicating on the rights 
claimed or the defences set up in the suit, and therefore though a pioMsional 
decree, is appealable (4) Au order determining that a certain person is a partner, 
settling the shares of eacli of the partners ui a business and directing an account 
to be taken, is a decree and is appealable, and was held to he so appealable 
jn a preliminary stage or when appealing from the final decree (5) But whero 
in a decree to take accounts au order was made which was a mere matter of 
procedure and not a question as to the nghte of the parties, such as an order 
refusing to require the defendants to give inspection of certam books, the order 
was held not to be a decree or an order on a question relatmg to the execution 
of a decree (C) Moreover, the words “directing an account to he talcn” wero 
held to be used in a precise and tcchmcal sen«o (7) Accordingly an order 
declaring that the defendants were liable to pay such sum as the Government 
Surveyor might certify was held not to be a decree, as it neither came within 
these words nor was an adjudication which decided the suit (8) The substitution 


(1) Dulhin Golab Kocr t Radha DuWri 
Koer, 10 C 463, T R (1892), followed 
Rolornm Dey i Bam Cbundra Doy, 23 C 279 
(1895) This latter caso u orermlcd on the 
point wfaelbcr the preliminary order can be 
(questioned for tho first timo in the appeal 
from the final decree by Khadem Hossein t 
Emdad Hosaem, 29 0 758 (1901), which 
decides th ' iquestion in the afhrmoiiTC But 
SCO now B 97 

(2) JogocLsliury Debca v Kaiiash Chuodra 
Ijihiry,24C 725(1897), it la an order made 
in further proceedings in the suit before final 
decree, and not an order in execution of de 
cree, ib , at p 739 

(3) lliBwaXathCIiahit lUniKantaDutti 
23C 400,409 (1896) As to the earlier Ian, 
see Sreenatli Boy t Radhanath Mookerjee, 
0 C 773 (1882), Rustomji t Kcssowji, > 
n 101 (1878) An omn^ion to appeal against 
Iho ptLliimnarj order was held not to debar 


the party from qucstionuig it on appeal from 
the final decree Khadem Hossein v Fmdacl 
Hossein 29 0 758, B c, 5 C W K 617 
(1901) But as to appeal eee now sect 97 
Ab to tho nature of a decree for account, see 
Bhup Indar t Bijai Bahadur, 23 A at p 15f 
( 1000 ) 

(4) Krishnasami Ayy \ngar t Rajagopala 
\jyangar, 18 M 73, 87 (1803) 

(5) Biswa Hath Chaki t Bern Kanta 
Datta, sitpra , opproved in Khadem Hossein 
t Emdad Hossein, 29 C 763, supra, over 
ruling Roloram Dey v Ram Chundra Dey, 
23 C 279 (1885) Sco llahimbhoy Habib 
bhoyi Turner, J8I A 6(1890), B C.15B 
155, but see now sect 97 

(0) Rustomjiv Kcssowji, 8 B 237 (1884) 

(7) Cbvcrji Luddlia t Slorarji Punja, 
9B 183, 105 (1885) 

(8) lb 
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cUimctl or dcftiac “ct up And »t 1ms mtntl) lh.tn licld b) tlie Cikiitt v lliji 
Court tint nn order for «!«:urit 3 m stij o£ execution is not a decree uithin tlic 
meaning of this section because it docs not determine the rij.lits of tlic pirtics (1) 
It has also been held that an order rejecting an npplicatioo for permission to 
sue as a pauper and striking the case oft the Court s file uas a decree as the 
matter disposed of uas in fact whether the plaintiff had a n^ht to institute 
the suit and the effect of the order was to negati\e tl at right and to stnko 
the case off the file (2) Here again the matter has been subject of dissent it 
bemg subsequent!} held that no appeal will lio from an order rejecting in 
apphcation for Iciae to appeal in forma pauperis the ground being that it 
was not an adjudication deciding a right claimed in a suit (3) On the other 
hand an order made under sett 3C6 (now 0 WII r 3) that a suit do abate 
has been held to be \ irtually a decree though it is a question to I e determined 
before tbe suit or apj eal is heard on the merits on the ground that it disposes 
of the plaintiff s claim as coinpletclj os if the suit had been disini sed (1) Hus 
decision again has been dissented from b} the vVlbhahuI High Co irt (5) The 
Allahabad High Court has m one casc(C) held that an order Iciit to 

withdraw a suit under sect 373 or 373 and 582 (now 0 Will r 1 andscct 107) 
H a decree , but subsequent!} that Court (7) and the Boml a) (8) md C ilcutt i ( J) 
High Courts have held that such an order is not a decree on the ground that it 
does not express any adjudication on the thing claimed but leases all issues 
m the suit undetermined and relegates the parties to the position the} octupicd 
before the suit was filed W here the Appellate Court pissed an order directing 
the case to be sent bacl to the original Court with orders to pa«8 a lonnnl decree 
in accordance with the award of an arbitrator it was held t! at tl o order w is 
a decree us the matter w as before the Appcil itc Court on tl c merits and the ordt r 
was intended to finally dispose of the matter (10) In the undci mentioned 
case a person claimcl to appear m i suit as guardim Dio Court deiidcd 
that he had not got that right auditwnslcld jer l}rr(.ll J tint tl it order 
decided his position in the suit that tlic older was n dicrit u I tl it mi upj i. I 


(1) Saraswati Uarm'iiiu t Col»i l>ii 
Harman 41 C ICO (1011) nil 1 a c l>r ki 
\anlan Singh t llanai Sing) 14 C i J 
3o (1911) 

(2) Haldco « C ula Kuar J V l.d 
(ISSC) 

(3) Secretary of State t JiIIo 21 A 131 
(ISOS) 

(4) Bhikaji Ramchandra r luratot-im 10 
n 220 (ISSJ) followed in ‘'ubbayja t 
Sin insda\-3-ar J8 af 490 (JSOj) wfiichaLw; 
deals With a. 30“ of the former Code 

(o) Ilamida II hi r Mi II iscn Kfan 17 
\ r2(18a5) 

(G) Ganga I adi r Ilata ) am t> A S. 
(ISvj) The CTintrara liad I'een prcTi tt»l» 

I eld in KaI All ngh i L« kl ntj *> ngl C \ 
.11 (1SS4) 

(") Jagditli Chaudhri r TuUbi t1»AuJlr» 


I \ I9(1S03) lendaMuli 1 irbl iIjiI 71 
A 97(1805) [/Jereur it du a not a lju I ilo 
0 I any ngl t claim d or le< I llnsit it 
Ircidcs nothing as to thu i erita J 

(8) latton V Ganu 15 H J( J7 < 
(IS90) 

(9) Jogodindro Xatli ( ‘^arut feiinduri Is 

C Z22 3'3 (IS9I) [ref to l^makiAix^r t 
Curanga 21 if 4“! (ISOs)) ‘«yed M ul 
Hasan r Kaahi Sahu 4 C M N 4 1 ( I S i"') J 
• c r"C.3C2 tl Jowe* r *urhan<nJ r ii 
a| i>cal d from anltlel rSpi»IUte( ml 
a ts a« le the r\l r an I tl e ■ | 

tfrnll order fllel »rr Sl{>llAlr( ft 
IA a Ir^rrr Mdul ii »*'-in r KariSahtj 27 
A SoMH-*!*) 

(fO) lllu»r»a !»'•• Miraarir Su 1 Ull 
s, l“3 I (Isv ) 
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niiglit Lave been preferred (1) In a rccwit case m the Bombay IIigL Court it 
was said that m applying this definition of decree it will be found that m the 
reported cases in that Court the rights of the parties with regard to the matter 
m controversy have been taken to mean general rights (such as rights inrclation 
to status jurisdiction, limitation and frame of suit) which if decided must have a 
general effect on the proceedings (2) 

Wliere the plaintiff failed to reply to interrogatories and the Court dismissed 
the smt under sect 136 (now 0 XI r 21), it was contended that the order of 
dismissal was not a decree as it did not adjudicate on the merits of the right 
claimed But this contention was ovOTuled and the view adopted that when 
the procedure of the Court finally disposes of the suit it is a decree (3) 

It was observed b) Sargent, C J , m dealing >vith the objection that the 
order did not adjudicate on the merits of the right claimed, that having regard 
to the numerous authorities the other way (namely, those treating as decrees 
orders not dealing mth the merits), it was too late to re open the question, 
although had it been res Integra it must bo admitted that there was force m the 
argument based on the words of the section and also on the circumstance of 
there being a special provision for an order rejecting the suit, and that’ where 
the procedure of the Court finally disposes of the suit it is a decree (4) 

It appears to be advisable to adopt an intcrpretition which affords a 
leady test to distinguish between decrees on the merits and merely processual 
orders If this is not done each case must be more or less empirically decided 
as and when it arises and on Us peculiar circumstances In such case 
the general test would appear to be — “does the order finally dispose of 
the suit 1 ” It may be noted in this connection that in the report of 
the Select Committee (JIarch 12, 1903) on the Bill introduced in December, 
1001, the Committee stated that the> omitted the words restricting " decree ” 
to adjudications “ upon the merits,” as was proposed to be done because thev 
might be held to exclude final decisions given wholly upon questions of law 
But as to this It is perhaps sufficient to point out that while a claim with merits 
in its popular sense can be defeated by a defence based upon a point of law, 
sucli as liimtation, it can only succeed by vurtue of a favourable adjudication 
on the merits The section, however, has since been expressly amended so 
as to exclude any order of dismissal for default This appears to indicate that 
the “ rights of the jiarttes ” referred to do not include mere processual rights, 
and that to constitute a decree there must bo an expression of opmion on the 
rights of the parties m the sense of an opimon upon the merits of the case, that 
Ls on the right asserted in the suit or upon the defence, whether of law or fact, 
set up to defend such alleged right Moreover, a dismissal for default does not 
“ conclusively determine ” the right of tho party against W'hom it is passed 

“Civil Court” — III the corrcbponding defimtiou in Ait X of 1877, the 
word “civil,” which vias introduced m the last Code, found no place It lias 
been held tlmt a Civil Court docs not include a Revenue Court in the N W P , 


(1) BulJco I)a? i Gobincl Shankar, 7 A (3) Maharaj Adhirvj Maasingjt i Melila 

014 (18S5) Ilamharrani. 19 B 307 (1894) 

(2) Narajan Balkrishni t Gopal Jiv (4) Maharaj Aclbiraj Manamgji t Mehta 

(ibadi. 38 B 3D’ (Idm) Hamharram, 19 B 307 (1894) 
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and tbe term “ docrte ” in tins Code docs not include the decree o! such a Court (i) 
Though the words “Cud Court” lia\c been now omitted, probablj as im 
necess irj-, the definition of course onlj applies to such Courts 

“In the BUit ” — Where there is no civil suit there is no decree and in 
consequence no appeal (2) No doubt there is authority for the \'iew that tlic 
term “suit” is a acrj extensue one (3) but the term ought to be confined 
to such proceedings ns under that description arc directly dealt ivith by the 
Code, or such as b) the operation of the particular Acts which regulate them 
arc treated as suits (4) The term “ suit ” has not been defined for the purposes 
of the Code (5) The conjunction of the words “ suit or appeal ” m tlic last 
Code appeared to show that appeals, which arc often considered a stage of the 
«uit, are not to be deemed to fall within it The section now refers to suit onlj 
The word is wide enough to cover c\erj proceeding, whether original or appellate 
terminable m such an adjudication (as is referred to in the first part of the clau<!e), 
under this Code 

The particular orders mentioned in tlie second clause of the last Code as 
constituting a decree did so bj waj of addition and exception to the general 
definition of that term in the first clause (C) This, as has been pointed out, (7) 
IS paxticuLaily oaadent from the mention of orders passed in execution pro 
ceedmgs under sect 244 of the last Code, as they cannot be said in any sense 
to finallj decide the suit or appeal , though an order icjcctmg a plaint nia) 
be said to finallj determine, so far as the Court wjnch makes the order is con 
cerned, that the suit as brought will not lie, and may have been made a 
decree on that ground (8) Tlic enumeration of orders was held to be e\ 
haustive, and not merely illustratnc or explanatory (9) Though it cannot bo 
said that the rule was aUiajs strictlj observed (wife poH), analogy could not 
extend the term to any orders other than, though li! c those specificallj 
mentioned 

(rt) Execution proceedings —Under the list Code jsect 047 (now tcct 
141) was held to show that application'* for execution were not buits but oiil^ I 
proceedings in a suit and appeals from oriUrs on uiiphcations were dealt witli I 


(1) Dakar bingU r Ilhup ^ingh, 10 A 496 
(1891J 

(2) 'limkslii r ^ibnmanja 11 M 
{1SS9) Thus a ilwi^ion unJ>r p C t>f tl o 
Court Pi-w Act not being a flocrco n<* aj pc»l 
li s IlalLnrsn Itai r ( ohiiij Xath liwari, 
U \ 129, 150 (isao) 

(3) Xenkstar Xcnkalsnina 22 M *t p 
2 >7 , an 1 fw llhnojx’ii Iro r lliiwla Is I 
500 VI (ISO)) 

(!) XXalkinsr i \ a alp ojs Tic 
jriioral wer under »f\ 1 ‘i I > Ira all a its 
of a civil iwt ire except 11 »«> exirvKls <r 
inplicaUv l<arrc<l does n t inTViI»« a » n ar 
pjwerlo make docUration* )Ui v XaVtuls 

r IhaVorv \garsin,.hi 31 11 l“* (I 'll*) 


(5) Sco Watkins r (us 22 C. at p 
118%) Tt e tlunl eettion o! Ibel-imitati n 
Vet dBlmguL'hrs ruita from appeals or 
•pplieations. 

(6) llukia Chant 2', _s 

(7) lb 

(8) It is es.'.ontiillv difJ not Ik m an < r 1, r 

a Iruitting a j Uml as rueh an < nl«T do- 
lenninr-* n tl ing l-iil i« n n-ti ll*- f i>t »fvp 
U«ar<is jajtT ng iLe a-e in a ihajn for 
I tennuiation Ju Ir » f l’ e 1 raer f r 
<al utla r l*ri lUl* a. I. S H | 433 

(I8~2I 

(I) l*vrTj.r M rarji ‘i It 1 
laullinl* lab Ko*r e lu 'ha l>uWi K<»r 
JH all>.« '(lar*) 
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insect 688 (now sect 104,0 XLIII r 1) (1) Orders pissed m execution were 
cvprcssly provided for in the second chuse of the section, tlic first clause of 
^vhlch referred to suits or appeals onlj Under sect 48 (now sect 26) of the 
Code a suit must commence ivith a plaint, and therefore a proceeding under 
sect 244 (nov sect 47) though it is a proceeding in a suit, is not a suit (2) 
The corresponding ^sords in the Code of 1877 ^rcrc, "suit or other judicial 
}>rocceding” iihich last oxpres'»ion was held to include proceedings in execution 
But now execution proceedings arc not suits, and an orilei thereon is not a 
decree unless it determines a question within sect 47 (3) 

(h) Insolvency proceedings — ^InsoUencj proteeduigs under the former 
Code were held to be proceedings m a suit Thus an order under beet 358 
of the former Code, declaung an insohcut absolved from further habilitj, wis 
]ield to be a decree as finally deciding the siut, (4) but as has been pointed 
out,(d) It is not easy to understand wint was the suit decided by such order, 
as even execution proceedings, though included m a suit, are not themselves 
a suit An appeal from such an order, (6) as well as from in order refusing to 
dcchre a person absohed(7) has been heard, but without any objection or 
iiigument TJic matter i-s now regulated b\ Act III of 1907 

(c) Probate proceedings — Contentious proceedings for tlic grant of 
probate were held to be a suit, as an order granting probate, though spohen 
of in the Probate VU as an order, is for the purposes of the Code a decree, because 
bO far as the Court granting tbc probate is concerned, it decides not only v 
right to haa e the probate granted, but also the defence set up against the grant (8) 
This is the law now But where m an Administration suit tlic first Court recorded 
a finding on a substantial question of right between the parties and receivers, 
and the plaintiff (without applpng to Inac a formal decree drawn up) appealed 
igainst the finding on the ground that it was a decree, it was liold that tlicro was 
no formal dcf rcc from which lie touJd appeal (9) 

{d) Arbitration proceedings — As regards the&e proceedings the posi 
lion under the former Code was this. — When an ordei for reference to arhitri 
tion was made in a suit undei sect 608 (now clause 3, Scli II ), judgment was 
gi\eu on the award, and upon the judgment so given a decree followed under 
'?cct 622 (now clause 16 of same) , but no appeal lay from such decree except 


(1) Venkata v \ enkatarama, 22 31 256, 
25S (I89S} In Oakul Knsto t Aukbil 
Cbunder, ICC atp 401 (1880), it was held for 
the purpose there dealt with that suit tncluded 
proceedings taken to evccuto the decree 

(2) Venkata r kenkatanuna, 22 31 256 
(1S9S) Aarcgardsproccedingsunderes 523, 
523, which have been held in certain cases to 
Lo suits, this IS because the applications ore 
directed to be numbered and registered as 
suits Sec jiost 

(3) biriswiti Bannatua v 3hti B-vr 
monja, 17C U N 1210(1013) 


(4) Hukm Chand i Robinson, 1894, R R 
Xo 43, cited in Uukm Chand, Civ Pr Code, 

(6) Hukin Chand, he eit 

(6) Rura Alai t Jalal ud dm, 1883, 1’ R 
30, Cited m Ilnkm Cliand, 23 

(7) Downes t Richmond, 5 A 258(1883) 
This last case may have been decided upon 
tho old Code 

(8) Umrao Chand t Btndrabun Chand, 
17A 475(1895) 

(9) Bai Divnii v bhah Aislirav, 3tB 182 
(1909) 
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60 far as it was in excess of or not in accordance with the award Orders under 
sect 614 superseding such an arbitration or under sect 518 modifying such 
award wcie appeahblc under the provisions of sect 588 of the former Code 
There was a difference of opimon in and between the High Courts whetRer 
orders passed on an application under sect 523 of the former Code to ha\e 
an agreement for reference to arbitration or imdcr sect 525 of the same 
Code to Jiave an arbitration award filed m Court were or aiere not decrees in 
a suit The determination of tins question consiJcrablj depended upon 
the meaning to bo guen to the words m both these sections — ‘ The apphea 
tion shall be m writing and shall be numbered and registered as a smt,” etc 
and whether an order nf reference under sect 523 or an order under sect 525, 
was the formal expression of an adjudication upon a right claimed or defence 
set Up which finallj decided the suit In some cases the words cited were held 
to show that the proceeding was a smt in others it was considered that the} 
were merely intended for administrative purposes The Allahabad High Court 
held that neither proceedmgs under sects 523 (1) not 525 (2) were smts, and 
the iladras High Court on the contrary, held that both proceedings under 
sects 523 (3) and 52o (4) were smts and the orders made thereunder were decrees 
and appealable The Calcutta and Bomba) Higli Courts did not deal with 
sect 523, but the first Court held that orders under sect 525 were decrees (6) 
and the second Court held tliat a proceeding under that section was not a suit (0) 
Proceedings under the Land Acquisition Act (I of 1894) are not «uits (7) It 
Js 1 special Statute enacted to deal with special cases and orders made under it 
are outride the ordinatj course of the jurisdiction of the CimI Courts and it 
gives no right of appeal to the Privy Council (8) Under this Act the High Court 
18 the ultimate umpire in a senes of arbitration proceedmgs and its award is 
neither a decree under tins section nor a dual judgment or order within tlie 
meaning of clause 39 of the Letters Patent (9) Clause 1C of the second schedule 
determines the cases in which onl) an appeal will lie from decrees or orders 
paired m arbitration proceeding* See that schedule and cases tlicre cite I 

(e) Miscellaneous proceedmgs not suits — 4. final decision m a nil 
cell moons proceeding wts not under the last Code a decree though it wo* 


{1} tVand ( JlikhtsnarSingb 5 \ 

133 1 B (1883) conira Sidik Ah Khan t 
ImUlAliKlin 3 A 2SQ(1SS0) 

(^) llLoUr QobmdDajal GA 180 1 B 
(ls84) dist .Janki Tenant GayanT wan 
3 A 427 (1880) Kunjihnlt lluT^lnsad 
JCA 484 (1010) 

(3) Cowdii ilagala t Co«du Bhagatan 
23 M 209 (1895) 

(4) Fonnosanu Sludah t ^fandi ^undara 
Madah 27 M 2,>5 h R (1003) contra 
1 ibiama t Kristnan \atnl udn 3 M 68 
(1870) 

(1) Mahomed ttaliludlnr lUVin at 2 
U "5-, 1 B (l''Os) roalm Sn^ 1 •“ 
Chottdlrv~r IVt 1 undhoo Cl»o» Ur' 1 


490(tSSlJ which honcrer was not nf rr d 
to m the ju Igmcnts in tl c F B case 
(6) Mohan t TuWaram 21 II 03(l5 1 ii 

wkichrarran J said that it uiJ) l> an 
ext ns on t f tl - usual mean n„ i f the t«-rm 
th»t an aj pi ration to flo an awanl an !■ 
roganled oa n suit an 1 that it u in trull 

an apph ation to lia'f j-rat i p t r 

to a legal d <1- alrra h amtol at I ^ ■ 

Jiln I «,ti ly tici^art * 

, I \oU-dfp Chun 1 ! llroj-tilra I 
-t 400 l^M) 

js) l.anp.’oa IWutoun; ( r (. r 

* I t ) 4>« 21 (jqj-j 
, *1 O'c^f SiU-ttr I j IJj, 

S.tr* t l'">»l * SI 3 * n. £<. (I 
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held (1) to he so under tlie Code of 1859 A settlement case under “sect lOi (2) 
of the Bengal Tenancy Act, before it was inodilied by Act III of 1898, B C , 
was held not to be a suit (2) Proceedings contemplated by sect 27, 
Act VIII of 18G5, Madras, arc summary and an order passed m them cannot, 
it was held, be said to have decided a smt or appeal and avas theieforc not a 
decree (3) An order under the Indian Trusts Act, refusmg to remoa e a 
trustee, has been lield not to be a decree (4) An order appointing a person 
a member of a committee, under sect 10 of the Religious Endowments Act, 
1863, has been held by the Privy Council not to be a decree for the purposes 
of sect 510 (now sect 96) , their Lordsinps observing that ‘'there ita? no etti/ 
suit respecting the appoinlmenl ’ (5) An order refusing (6) or granting (7) 
leaae to sue under the Religious Endowments Act is not a decree nor is <an 
order passed on a contempt of Court (8) There appears to be no cliange 
in this respect 

Rejection of a plaint —An order rejecting a plaint is a decree uhat- 
e\er may be tlie grounds, or absence of grounds, for that order In eaerj case 
an order falling within sect 04 {notv 0 VII r 11) is a decree (9) The nords 
are however not limited to the cases ptonded for m sects 53 and 51 (now 
0 VE 1 17 0 VII r 11) post (10) Nor does it male anj difference that 
tlie rejection may be duo to a misapplication of the rules of tlio Code or prac 
tice (11) So not only is an order rejc'tmg a pJamt on the ground tl at it is 
iiibufEeiently 8tamped(12) a decree, butaUoan order gnen on the ground that 
the plaintiffs are minors (13) And orders which are substantially in effect orders 
icjeoting plaints have been held to be decrees , as an order returning a phint 
fur including causes of action whicli could not bo joined without leave of tlie 
Court , (11) or an order under sect 331 (now 0 XXI r 99) refusmg to number 
and register a claim as a smt, arhicli is of the same effect as a refusal to register 


(1) Rcasut Hosacm v Hadjee Abdoollah, 
3 I A 221 (1876) 

(3) Upadbya Thal^ur v Fcrsidb Singb, 
2J C at p 723 (1S3C) Proceedings under 
Ks 84 [Goghun aiollah t Bamesbur, 18 C 
27X(I89I), Peary ’Ifobun fifukerjt v Baroda 
Chum Obuckerbutti 19 C 485 (1893)) and 
93 of the eamo Act fllossain Bux v Mutook 
dharce Lall, 14 C 312 (1887)] aro not suits 
An order under s 37, Act VlII of 1869 was 
held to bo a decree Brojendro CoomarBoy 
i Rnshna Coomar Ghose, 7 C 684 (1881) 

(3) Pcrumal t Rsjagopala, 13 31 24S 
(1899) 

(4) Nathu tVilson v McAfee, 19 A IJl 
(18%) 

(5) Mmakshi v Subramanj'a, HI A ICO 
(1887), B c,llM "C 

(C) Kazem AIi t Azim Ah Kban, 18 C 
383(1891) 

(7) ilozalTor Ah t Hcdaytt Hosain, 34 C 
aai (11)117) 


(8) Oo<U Ram v Suraj ifil, 27 A 380 
(1904) 

(9) 3Iuhamjnad Sadtk i lluliammad Jnn, 
11 A 91 93(1888) 

(10) Beni Ram Bhutt v Bam I,al Dhiikri, 
13 C 189 (1880) 

(11) Seolaatcasom which the usual course 


which 8 44 r (o) of the last Code was mis 
applied 

(12) Ajoodhja Persha I t Gunga Pirshaik 
C C 319 (1630), ref Muhammad Sadik t 
Muliamm^ Jan, II A 91, 03 (1888) 

(13) Beni Bam Bhutt t Bam Lai Dhu1>xi, 

(14) Bandhan famgh v faoliiu, 8 A 191 
(18SC) As to return for prisentation to 
I roper Court, 81.0 Kalian Das t Nawal Singb, 
1 A 620(1878) 
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3 I'liini, o” vliidi in o'lK'r nmnnnt*: to tiir ri'jortion of n plum (1) 

ortI<T rofu^iim to cntcrt'iin n Riiit the portion of the h'\ 

to i\hi''li It related in'! not rtted m the plunt, held under the Code 
of ISTiO to he r judcmcnl Tlu Court pomtwl out tint ‘«urh nn order ou.ht fo 
Ftjte uliethcr the suit ara'' di-vnu^'w! or tlio pKint lejeeted and under ulnt 
f'Htion'? re«pp''lntlr (2) Vn order TCjectitu; nu nppeal ^t-ind-- on the ‘^'ime 
foii*ui" All ordtr rejertinc n pUint i«; fi cleeree nud ha «ect '"'72 {nou 
0 r 2) of the Code the pron ions thoremhefore contained nre iindi 

to appK to Dppeil', FO far ns su(h provisions nre nppheal 1e ^n order therefore 
rije^tinc or di®niisMn 5 nn appeal is a decree of the \ppellite Court under the 
terms of fiic defimtion (3) In the Code there is no separate proM'ion wl ich 
allow? tlie ^ppillote Court to * reject ” a memonudum of appeal on the cround 
<f Its h ui 2 barred hv limitation Sect 343 (now 0 \L1 r G) !> limite»l to 
Cases lu uhiih the mcmoranduiti i-s not dratm up in the manner pre^crihed la 
tie Code and it is onlv hr applvmc fcci 34 (e) (non 0 ^^T r 11) 

(as proarded hr peef 3S2 now «ect 10' 0 WH r U) to appe'il'* 
that the Code can he uadcr^oc'd to male proarsion U>- nj-vtion of appe K as 
harred hr limitation. Sect 4 of the Limitation 4ft savs tint tl e appeal -] all 
disjuissfd It IS tlear therefore that «ach au order c f cli mi'sal i« a dei ric 
as It dispos-s of the appeal (1) So an ord<r di rni ‘ins: an appeal av 1 ein 
presented out ol time,(D) lejectin? an appeal as not dilv pro'ented tie 
anlalutnainah beic" executed m favour of two aaliK hut crepTivl rnh a 
one , (C) or for deScicncv of court fee , (7) an oidtr rejeetmu a mem aTan Inni 
of appeal on the ground "that it contained bnguace dare poctfil to tie < ouri of 
fifet instance (6) have been held to he decree' On the other 1 and it 1 as I i f n 
held that an order retenunz a memorandum of appeal on the cruinf tl ai He 
'alue of the gmt teas heaond the pecuntarv Imiiis of the (<>urt ' jimsli nm 
R not a decree, as it did not decide hut refu‘e.1 to d«ule the appeal (') Vnf 
an order returning a plaint for presentation to tl»e proper (-.un i' n i a 
d«ree(lO) tj.ere is no appeal and no appellate desree ther. < ^ 

no Fetoini appeal Miere an appeal petition baaing hoen pre'enlM hx it . 


(t) FoiUBdfo l>cli Raitut r nani Jujo 
tJisiiwanDali, Ut 231(JS60) f » Gopalu 
e Peruindes, ICJI 127(1602) 

(2) Sheikh GoUm Zhya r Italia 

p. .Act \, nil set.) 

(3) Gunga baa Dcy r Itainjo} lle\ 12 C 
OO(lSSo) See Slathara Mohnn » Ainin>«ll« 

M A (ii (1903) where an 
<l«mias<-d on the ground that no oj jxal l»a 

(4) GuUb P.ai r Mangli Ivil 7 t 42 
(I6S4) (foil, P.aghunath {»njwl » ^il* 

Nathaj, on 452(185..)! 

(3) Ih , Cung\ Daa l)ey t 1 »w)‘\ !*• a 
*'>prii, Saminalhar \cnVatnmll« 27 't 21 
(l'>03), tukhal r Aihtto»Ii 17 ‘ " 
&07(l9I3) 

C) Ajjantia i N»g«l Iwri »«'•' 1'* 
2^(l5e>,. 


(7) X.up Singh c 'luUmj sjmth " \ 
HS7 (I8S2) An ord r dwmiwing on on-al 
m a amt tor nun pojnicnt ot the odditinnal 
atampduty «>1 1 h ah .uld hare W.n pv.l in 
r.apfctof tie |Uint an I the lifliti n < f •! 
■K-al h's l.e.n h»l 1 to ».e » deeree vin 1 r Ih" 
crnml » .Ola of l! e <1 rmlnn MrU Mil - 
HmrthA} P U S > U' ('e'l' iU-t'a H 
(hanl < • y 

(h) Anmlu.l Tom • I'rr-iii-i *- M 

(0) auialll‘-ns* ’ '' UI n \ 
«iF»n 

( |1 ) i1 e\»i I • I'* t 

• 1 M -It I' 


a\» 


(f 'I 

\ I'l 0 
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held (1) to be so under the Code of 1859 A •settlement case under •sect 104 (2) 
of tlie Bengal Tenancy Act, before it was modified by Act III of 1898, B C , 
was held not to be a suit (2) Proceedmgs contemplated by sect. 27, 
Act VIII of 1865, iladras, are summarj , and an order passed in them cannot, 
it was held, be said to have decided a suit or appeal and was therefore not a 
decree (3) An order under the Indian Trusts Act, refusing to remoae a 
trustee, has been held not to be a decree (t) An order appointing a person 
a member of a committee, under sect 10 of the Religious Rndowments Act, 
1863, has been held by the Privy Council not to be a decree for tlic purposes 
of sect 510 (now sect 96) , their Lordships observing that “there tias no ctul 
suit respecting the appointment ’ (5) An order refusing (6) or granting (7) 
lea\e to sue under tiie Religious Endowments Act is not a decree nor is an 
ordei passed on a contempt of Court (8) There appears to be no cliange 
in this respect 

Rejection of a plaint — An order rejecting a plaint is a decree, uhat- 
o\er may be the grounds, or absence of grounds, for that order In ever) case 
an Older falling within sect 51 (now O VII i 11) is a decree (9) The uords 
are however uot limited to the cases provided for m scots 03 ami 51 (now 
0 VI r 17, 0 VII 1 11), post (10) Nor does it make any difference tint 
the rejection may be due to a misapplication of the rules of tJie Code or prac- 
tice (11) So not only is an order rcje-ting a plaint on the ground tint it is 
insufficiently stamped (li) a decree, but also an order gi\en on the ground that 
tlie plaintiffs are minors (13) And orders which arc substantial!} in effect orders 
rejectmg plaints have boon held to be decrees , as nn order returning a plaint 
for including causes of action winch could not be joined without leave of the 
Court , (14) or an order under sect 331 (now 0 XXI r 99) refusing to number 
and register a claim as a suit, which is of the same effect as a refusal to register 


(1) Ucasut Hosacia v Hadjee Abdoollah, 
31 A 221 (1970) 

(2) Upadhya Tliakur v Pcrsjdh SiDgli. 

23 C at p 729 (1890) Procecdujgs under 
m [Gogbiin Alollah t Ramesliur, 18 C 
27J Peary VishoH JUuJfWjj v Barpiia 

Chum ChuckerLutti, 19 C 485 (1892)] and 
03 of the same Act [Hossam Bus v Mutook 
(lharce Lall. 14 C 312 (1887)] aro not enits 
iVn order under a 37, Act VIII oflSG9, was 
held to be a decree Brojendro CoomarBoy 
i Kriahua Coomar Gboac, 7 C 034 (1881) 

(3) Perutnal t RajagopaU, 13 M 248 
(1899) 

(4) Nathu Wilson v McAfee, 19 A 131 
(1890) 

(5) Minakahi t Subramanya, HI A 100 
(1887), a c, 11 M 2G 

(0) Kazem All i Azim Ah Khan, 18 C 
3s2 11891) 

(7) JIozaflerAht HcOayet Ilosain, 34 C 
'•,81 (JM7) 


(8) Godt Bani v Siiraj Mil, 27 A 380 
(1904) 

(9) Muhammad Sadik i Muhammad Jan, 
II A 91,03(1888) 

(10) Beni Kara Bliutt v Ram I,al DIuikri, 
J3r J 89(4880} 

(11) Seo last casein which the usual course 
would havo been to suspend proceedings [sco 
lUttonbaiv thabildas, 13 E 7, 11 (1883)), 
and Bandiian Singh v Solhu, S A 191, in 
which 8 44, r (a) of the last Code was mis 
applied 

(12) Ajoodhja Pershad i Gunga Pershad. 
6 C 249 (I8S0), ref Muhammad Sadik t 
Muhammad Jan, II A 91, 93 (1888) 

(13) Bern Ram Bhutt t Ram Lai Bhukri, 
tupra 

(14) Bandiian Smgh v Solhu, 8 A 191 
(1880) As to return for presentation to 
properCourt, sec Kalian Pas t J«awal Singh, 
lA 620(1878) 
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“decrees/’ md is sulU apjieahblc (1) In tlic first place the former definition 
tvcludcd matters specified in Btct 588(2) As regards others, whether it lie 
expedient to gcncnlize on the qncstion jnaj be doubtful thougli the test laid 
down by Banerji, J ,(3) would probably be found sufficient m most if not m 
ill cases (1) Banerji J , held, in tlio case referred to,(o) that it is not every 
order made in execution of i decree that comes within sect 47 (formerly 
sect 241) If that were ao, c\ery interlocutor} order in an execution pro 
teodmg, such as an order grantmg or refusing process for the examination of 
witnesses would bo appealable, and far greater latitude avould be given of 
appealmg against orders m such proceedings than is allowed as agamst orders 
made in suits before decree — a thing which could hardly have been intended 
An order m execution proceedings can come under that section only when it 
determines some question relating to the nghts and liabilities of parties with 
reference to the relief granted by the decree, not when it determines merely 
in incidental question as to whether the proceedings are to be conducted in 
a certain waj Ihe language of sect 47, which enacts that certain questions 
“shall he dUcTiiiincd b'j a« order of the Court exccuUvg the decree and yiot 
h'j scfarate suit ” clearl} indicates that the questions contemplated b} the 
bcction must be of a nature bueh that it is possible to suppose that but for the 
section they could have foiined the subject of determination bj a separate 
suit But a qucbUon of an incidental character can never come under that 
description and an order determining such a question cannot therefore bo a 
decree ^ib defined ui sect 2 But however it iiia} be as to the test suggested 
when the effect of an order ih to detenmne the rights of i part} with rc'ipcxt 
to a matter material to the due execution of the decree such order w i 
“ decree,” and tlicro is an appeal (C) Thus it lias been held that an order fur 
distribution by tlic Court is a decree under this section reed with section 47 (7) 
Cfcncrall} it ma} be said that all orders passed in execution proceedings relating 
to the right of a person to execute a decree or the liabiht} of a person to sati'-f} 
tlicsimc ortosti} of execution rebte to the execution of the decree, and arc 
“decrees” within this section Tho nutter is one wliicli can bo more con 
VLiiiently dealt with under section 47, to the notes of which section rcfcreiuc 
(•hould be made >o appeal lies from llic order as distinguished from the decree 
of an Absi'taut Collector of the first (8) 


(1) I ii«li ! ame'SUT Proshad Naniin 
'•m^h I I ai Shara Krissir 8 t N 
-’Cl (lOOl) 

(.) Th a auction a{>cctfioa a 1 <m^( itomlrr 
of onion from «>ich ap^'icats lie including 
m»n\ made in execution procwdmg* Imtnot 
includ ng other ord n vbich are, bowerex 
deexor* Milhin the meaning of a J ‘»eo 
nhuplndarr Bijai llahadux S3 \ I'S IS" 
(l<K>0). UVh«tnir ManilViid U) 3" M 
S'!, XmVatA Gin Xinri Sada^ {•icbarur 
(I'XU) U M L. T 3. > Onlrn. <•! 
mean ordi-n in tertr* n' rrej t l» ■ ’•n 

of t’ I* f n rr t«. J I »to ! Lari S»rdAi i 


lUriSfoban AdxL bt U N 3iJ 3l5(J "Xl) 

(3) In Jogodiaburj Dcbia i KaiUab 
I bundna Lahirv, C "Jo "3J (J*J7j 

(4) Rajah P-amiMur I’roshadr S-ai '-baru 
Knsiir an/Yu 

(5) Jogodiahur) Drlxar Kaila>b CbuLdra 
Lahirj Sit alfP “S'* "I llSJ”) 

(6) I ajah IvauirMur 1 aitad t 1 ai bharu 
Kxi^air M N at iji. S I S-tS 

(”) lt«i «lr x Han,. IjI U N "•3(151 ) 
-) 7a»r* r Mar a Lai V. "33 (JO.r> 
Ttf an X V I) Karan lal r I -a 
Mai S \ 3'3 1 1 
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Under the last Code it was hdd that the defimtion of “ order,” given in 
sub clause 14, could not be used for the purpose of defining the word “ order 
in the previous part of the section, because it expresaly excluded everything 
m that part (1) 

Preliminary decree — See note on " Conclusnely dctcnmncs ” 

“ Dismissal for default *’ — Set note on “ TItc nghls of the parlies ” 
“Decree-holder” and “judgment-debtor” — The second term me ms 
onlj any person against whom an order has been made, and there is now a 
reference in the defimtion to the order being capable of execution The 
transfer of a judgment debtor’s liability is not recognized except to a very 
limited extent, in case of his death, to his legal representative (see sect 00 
formerly sect 234, post) On the other hand, a decree holder may assign his 
light under the decree or such transfer may be affected by operation of law 
The words “and includes any person to whom such decree or order is trans 
ferred,” have now been omitted It was held with regard to the former defim 
tion that it must not he applied where it was repugnant to the context The 
only rule, it was held, which would harmonize this section and tlie provisions 
relating to the execution of assigned decrees, was that an ab«)gnee under an 
oral assignment has, as such, no locus standi at \\\ to appl) for execution but 
that as regards an assignee in wntmg or by operation of law the Court 
lias a discretion whether to recognize such assignment or not (2) Iho definition 
was held to include a person to whom a share of a decree u transferred (3) Not 
withstanding the omission the law is now the same The representative of a 
judgment debtor was held to bo a judgment debtor within the meaning of 
bcct 258, now 0 XXI r 2, post (4) 

Under the General Clauses Act (5) the word “perbou,” unless there is 
anything repugnant in the context, includes “anj companj or association or 
bodj of individuals, whether incorporated or not ’ In Admiraltj proceedings 
t« rcHi a vessel is deemed invested with a personality, and the expression “defen 
dant”inO I rr 3 and 4 (formcily sect 28), post, includes n vessel (6) And if a 
vessel can be a defendant, it may be a judgment debtor 

“District Court” — ^This section is one of those which, bj sect 1, uc 
tuJjidcd Iroiii con^idcr'it2o:i nhnn dcaiiag nith a question la a Scicdjj)«l 
Uifttrict (7) to which the Code has not been extended In some of those 
districts the District Judge is designated Deputj Commissioner, but m Chota 
Nagpur the Court of tho Judicial Commissioner, and not that of a Deput} 
tommissioncr, is the Prmcipal Civil Court of original jurisdiction, and 
therefore tho District Court (8) In the other provinces the Court of the 


(I) Bchaiy Lai I’undit t ivedar Nalb 
Jlulhck. 18 C lit p 72 (1801) 

(J) lanatai Digaiubnr, 15 B u07 (ISOU) 
bto 0 XXI r IG ycsl 

(3) G^amonce t Bndba I omen, C L 592 
(187J) 

(1) laiiluran^i 21udaliur t Vyliilui^i 
1 ciUi. «CI M 037 (1907) 


(5) X of 1807 e 3 (41) 

(C) Bombay and Icrsia IX Co i 
bhepherd, 12 B 237,241 (1887) 

(7) Ram Ratan i Lalta Prasad 17 A 183 
(1895) 

{$) Ju^namm Sin^h t Vludboo Sudun 
buioh 10 C 13 (1888) 



Pi ELiJf 
Set 2 


PBELIAIINARr 


51 


District Judge IS tlift principal Ci\il Court, except in the Prcsidciicj towns, 
in which the Kish Courts on their original side -ire such Courts See ns to tho 
definition of “District Judge’ md “High Court, ’ Act X of 1S97 {Gcnernl 
CLiu'cs) The definitions npplj, howexer, onlj “unless there is nn}-thing 
repugnant in the subject or context,” so that m construing the term in any 
particular Act the particular provisions of that Act will have to bo taken into 
consideration The concluding words “ciery Court, etc,” of the former 
definition ha\e been reenacted in sect 3 The words “c\erj Court” refer 
to the Courts go\erned by this Code Under sect 8 jiosl, this section docs 
not applj to Presidency Small Cau*'e Courts and tlio'sc Courts arc not 
included in the words ‘'c\er} Court of Small Ciu«c<,” but such Coiuts arc 
subordinate to the High Court under the proaiMons of their Acts and the Charters 
of the High Court (1) 

“Foreign Court” — “ Foreign judgment ” — The words "not haiivj 
aiitJority m British India * were inserted to exclude the Judicial Committee of 
the Privj Council from the definition Die other Engli-h Courts are, with 
regard to the Courts m India, as much Foreign Courts as the Courts of France 
or of aiij other foreign countrj (2) So also arc tho Courts in the **nti\e Sfatw 
m India, (3) lu Ccjlou and tho Colonics As regards Courts «ituatc bcjoiid tho 
limits of British India and c3tabli«hcd bj the Go\crnor General in Council 
see sect is, post On account of the extcnsi >n in the definition of ‘ Briti h 
IndiA” the uumber of such Courts will not be so large as before but tho Courls 
m llcaidciicy Bizaura and in British cantounicnts m ^ntl^c States will allord 
the most ordinary instances of Couifs which though outside Bnli'li India iro 
not loioign Courts (1) This definition of “ Torotgn Court a for the purpose of 
this Code oul), and does not naail to extend the jurisdiction of tho lligli Court 
BO as to enable it to restrain suits pending in Courts which arc outside Us juris 
diction under the Chatter (0) As to foreign jud,mentB, see sects 13 U 

“ Government pleader " — See 0 \\\III rr C, 7 and 0 XWII 
rr 1 0 G 8, pod, winch deal with functions impo ed bj tlic Code on Go%crninent 
Plaidcr-* As to the definition of “ I/iciI Go\criiment, scc'wt 3 (29), Act X 
of 1SJ7 Die wonU Uilicizcd ha\c been added to meet i praiti al diQiiultj 
Slid to Iu\c been ixpirieiiccd on otei‘‘ion!» when it a luxe -arN f>r tlic Goairn 
mciit 1 h ider to ipj omt another pJetder to con liKt the i 

“Judge’' — filia definition a difltniit fn m tint loiitiiiial m i-nt IJ < f 
tliL IVinl both ns tlit rt piiriimnl:> <*1 the tnil i»i d Inniiti il 1 " iri di tin t 
‘ OHiccr,” of course inclmhs oflirors as m l1 1 1 1 o of two < r 1 1 n Ju ig ■> 
ion titiiting ii IKnili The tinn tourt is n>t dclmed (♦ ) t n « 

(1) In re Pie* Jen 1 1 tl c Uigb t ourt » Jl (3) lUnma ■« , r II r n^b (1"»). 

10- , nt pp 135, 147 to appraU I* I No Ul nl HuWm i J an J 31 

agsmst prJers li in«olicnej iws ed la a tl) HuVni Ihanl 31 

Court o( iJrosJl Cttu»r» cscrc • ng the powers ('I Tl ' ul'wa Ir n W ikJ r }! •' jcil' r, 

of a ^ulicrxJmate Ju 1 o in ■omecl on with 13 t U N 31'' I • ' 

tJi s oroticn fre Del i IVasal « J.nna !*4» n Tl" I rm » •« 1 • in » 3.1 

J3 \ 3G{lai.«i), r Dtitllsi I tif S t (s.'r /" tt \rrUt» »»>* 

11 U'l lit-* * ' 't • III*'*) I tasj. -‘ol.-t 

{ijl-owjnrl si » S U o’l.^'l I*"!) U bt..j'*ia| f TU . 
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IS composed of more than one olficer, cioli tlomg separate work allotted to him 
bj the Chief Judge, eacli officer is indmdualty a Judge, and must be deemed to be 
a presiding officer of a separate Court (1) As regards the appointment, dis- 
qualification, and jurisdiction of Judges, see notes to sect 9, post 

“Judgment” — The term has here a difierent sigmfication to that it 
possesses m English law m which it is used m the sense attached to the 
term “ decree ” under the Code Under the former practice it was restricted to a 
decision of the Common Law Courts, the term “ decree ” being used in the Court 
of ChanLer^ This distinction is, however, now abolished, the expression 
” judgment being genenlly used, except in matnmonial causes, in whicli 
the term decree ’ is still retained (2) The judgment must be based on 
relevant facts duly proved before tbe Court, and a Judge should not therefore 
import into a case his own Icnowlcdgc of particular facts (3) and it must be 
founded on a case either to be found m the pleadings or involved m or consistent 
with the case thereby made (4) A Judge maj, however, consult other Judges 
before whom the trial is not held (5) 

Excessive elaboration tends to impair the value of a judgment by defeat 
mg Its proper object, which is to support by the most cogent reasons that 
suggest themselves the final conclusions at which the Judge las conscientiously 
irrived The Privy Council therefore on these grounds adversely criticised a 
judgment of a voluminous ciiaractcr recording the fluctuations of the Judge’s 
nimd from day to day in the course of an exceptionally long trial, and the cficct 
(often temporarj upon him) of a particular piece of evidence or argument 
of counsel since from such a mass of often conflicting statements it is not 
casj for a Court of Appeal to extract the precise grounds on which the final 
conclusion rests (6) Moreover it is a substantial objection to a judgment tliat 
It does not dispose of the question as it was presented by the parties, c g , where it 
finds a particular signature to be a forgery \ Inch both sides admit to bo genmne (7) 
Tor the provisions of the Code as to judgments «cc sect 33andO XX, post, and 
Index sub toe 

Meaning of “judgment” under Letters Patent — The term “judg 


12 II sc {1S87) dissenting from the lost 
mentioned cose and distmguishuig betneen 
a judicial and ndniuiiatntiTo inqusr>' tho 
definition in the Ei idenco Act is framed only 
for tlie purpo'cs of the Act iteclf and should 
not he extended btjond its Itgitimalc scope 
In Additional Judge iias hcl 1 to be a District 
Judgtvithm the meaning of B 112,ActVIII 
1 f 18C9 Brojo M sser t Aliladeo 21 M P 
320 (1871) 

(^) KuLm thand Ik cil 

(J)" Set Jlukm ( hand, 11, 12 

(3) bV> Aull ore LMdcnco Act Olli id 
1 115 and notes to s 121 of that Ait and 
1 » Ih rtiiteil and Jtswunl Sni,jcc t Jet 

bin^jet JV 1 A 215, nt p .lOilMI). 
lUituuudoaS 2Iookcrjto r ^lusst Xannee, 7 


MIA ICO, at p 203(1858), Mahomed 
Bukaftv Hobscuu Bibi 15 I A 81, atp 01 
(18S3) , Lsk’hmajra V Sn Rajs laradsraj i, 
30 M 1C8 (but he niav import his general 
1 nowlcdgo) 

(4) Eshan Chunder t SliaiaaChura 11 M 
I A 7 (ISCC), Mjlapore lyasatni t ico 
Kaj 14 C 802 (1887), Joytara Dassee v 
Mahomed Slobaruck 6 C o76, 080 (1882) 

(5) bee Luckmidas r Ebrahira, 2 B 644 
atp 040(1878), larvatat Degambar, 15 B 
707, at p 30S (1800), AUcock t Hall 1 
Q B D (1801)444 

(6) Sri Bagbuuada t bn BrojO Kishore, 3 
1 A 154, 175 (IS7G) 

(7) lb 
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mail ” IS used m the Letters Patent of tho Hi<;h Courts clnu'es 30 riuI 40 
speaking respecti\cl) ot appeals to the Pns'j Council from “ any final yudgnmn 
decree or order " anci from ‘ any firdtinmanj or tnlerloeutary judymert decree or 
order ’ (1) Clause 15 (and clause 10 of the Allahabad Letters Patent) speak 
of a judgment ’ (without any such qualification) proaidmg that an appeal to 
the High Court shall lie from the judgment (not being e sentence or order 
passed or made m anj criminal trial) of one Tudge of the said High Court (2) 
The meaning of this term in this clause lias been tlie subject matter of dis 
cussion m num^erous ca«es It is well settled tluit the term is not limited to 
the final judgment m the suit (3) nor, indeed to a judgment m a suit at all (4) 
In however the first of the eases last cited, a ven wide meaning was given 
to the term, winch was held to mean an} decision or determination affecting 
the riMats or the interest of anv suitor or applicant, it bcins "aid to lie 
impossible to prescribe any limits to the riglit of appeal foundwl upon the 
nature of the order or decree appealet! from though assuming that a partv 
liad the right to he heard m every case it was obvious tliat tlie dntv of tlie 
Appellate Court might vary consnlerabl} acconlmg to the nature of tlie onler 
or decree complained of, and tint the Apjvellatr Court wouM rightlv decline 
to interfere where the lower Court had been given a discretion Ci) Dus view 
has, however, been considered to Ih* too broad (fi) and the definition comiuonh 
accepted is that of Couch, C J (7) which has liecmnc classical (8) having been 
approved in numerous cases (3) 


(1) As to sa 39 40 sco Sont>fti v 

Ahmedbhai, 0 B I[ C R 393 (1873) 
Chundt Dutt Jha t Pudmnnun 1 33 

C 03S (1815) 

(2) Soo ns to Allal nbivd [Umrao ( linnd i 
UrmdalanChand 17A 476 477.478(1815)) 
nnd Cftlculta [Knli i Dliunuinjoy, J t 23S 
(1877)] letters patent an 1 soeai to flic wonls 
oTcepting cnminal trials In tlio malfor of 
Horace Ljall 29 C 280 (1901) a c 0 
C W Is 2>1 *!c»nivasa Ayyangir t R , 17 
M 10 >(1893) 

(3) Dc Souta r Colca 3 't H C R 3"4 
3>7 (1803) , Justiccaof the 1 cacc for Cilcutta 
r Oriental Gas Co , S II I R 491 452 
(Is^i) ‘y>nlair Ahnuslll ai 'Ml II 1 R 
393, at p. 407 (1873) m I Lnhim t 

1 ucV.hninnivsi 4C 691 '94 (1S"3) faith 
f* I , tooha more rrafncUsl Ticw of th** Icm, 

(4) Do^urar Colc« sii;>m ^^fnasun la 
rvti CheUi 1 A lnimi«tral<ir t cicrjl I 'I 
143 ni (ls"i) [»J irh »aa not an aljilca 
li n in A Buit, Inif an onler Ir un I r l’ 
\di ii)u*tr\ior PonenJ * jAcf allowiiv: t‘«* 
\ G ccmniiss on at a certain rate Ki t 
Kisxr Ncop) ^ r Ka lorn oi-c IV»»oo 

( Ul Vv9()s'v) /acrNarronUslOa ] 
14 n ^V9(l•‘V1)Io^■l ra] p tn-cinlan 


In te JanoJeey bath Roy, 2 C 4C0 (1377) 
(order directing prosecution] In the Goods of 
Indra Chandra Singh 23f 'SO (18jr) for I r 
under s 90 of rrobatc and tdmini'tnvtion 
Act) 

(C) See I>< Souta t ( ole* a» prn "v 1 1 a i 
( AlmcdhUi 9 11 IM U 9)" at | 4iil 
(1872) Mt Rrij Cooniarco I Ramnrk Ilk'" 
6C W b 781 (1901) 

(0) It ha* however N-cn p intc 1 out tl at 
though pasaaf’cs m Rittloston * I ju Ig' ot 
give a Rionr extcndcrl meaning to the wor 1 
J idgment the rase jLself not in con 
flict witl tl e oil era Soma« in laram < liMti 
r Adininiatralnr Peneral 1 M 14s at p 1 I 
(lS-6) anl wo Haljo, I.n-ail • M» Ij o 
Malomral 13 1! I 1 91 at | II l'*l) 
*1 re < « ach I J oppn v I I P <■ » t j| 
ilecuion 

n Tie Juatl -.tt tl I * t r «.l 
t Oriental I as < i hill I tf 4 
» 1* W I 3 I I"' 

|sj /r*VU I an ' I 'It I * 
r lanr 1. Iv*. V\ \ '•! a 

I all). 

4k 411 1'** , 
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“We think," Paid Couch, OJ, “that ‘judgment’ in clause 15 means a 
decision which aSects the merits of the question between the parties by deterimn- 
ing some right or liability It may be either final, or preliminar}, or inter 
locutory, the difference between them being that a final judgment determines 
the whole cause or suit, and a preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be determined ’’ But tlie Calcutta 
High Court has held tliat a narrow construction should not be placed upon the 
term, and while concurring in the definition has held that it is not exhaustive (1) 
It has been said that an appeal will lie under clause 15 only lo those cases in 
which an appeal is allowed under the Code (2) Whether this be so or not, as a 
question of jurisdiction, it may safely be said that an appeal should ordinarily 
he where allowed by the Code, and will in most cases probably be not entertained 
where it is not 

Though the marginal note to clause 15 would make it appear that the 
section was intended to apply only to judgments of Courts of original juris 
diction, yet these notes form no part of the original, and it has been held that 
the words of the clause are sufficiently comprehensive to include judgments 
passed m the exercise of jurisdiction cither original (3) or appellate And tliero 
fore an appeal lies under this clause from the judgment of a Divisional Court 
in the exercise of its appellate jurisdiction when the Judges of the Court aro 
equally decided in opinion , but under clause 36 the decision of the senior 
Judge prevails (4) Clause 36 (or clause 27 of the Allal abad Letters Patent) 
Mas superseded by sect 575 of the last Code , (5) but the latter section did not 
take auay the right of appeal given by clause 15, and if the Judges differ, but 
did not refer under sect 570, there was an appeal under the Letters Patent (C) 

V Humsli Chundcr Chowdhry, 0 C G94, COl Judge or vihcro there arc two Judges if they 
(1881), Toolsey Money Dissce t Siidevi disagree Rai Renodo v Rai I'aaupati, 
Dasseo, 20 C 301, 3S0 (1890). Mobabir 13 C W N 105 (1907), Gopi Natli t 
Prosad Singh t Adhikari Kunwar, 21 C 473, Molicshwar, 55 O 1090 (1903) But if they 
at p 475 (1894) Kiahcn Pemd Paaday t agree there is no appeal except to the Privy 
TihickdhaTi Lall, 18 C 182 (1890) , Cbundi Council A Divisional Bench has no power 
Dutt Jlia 1 Pudmanund Singh BahiTdur, 22 to stay proceedings ponding on the original 
C 928, 029 (1895), Mt Bri] Coomarce t side for the removal of tho guardian of a 
Ramiick Dass, 5 C W N 781, 794 (1001), minor lakiruddin I'rahomed t Garth, 
Iq the matter of Horace Lyall, 29 C 280, 301 3 C W N 91 (1898) 

(1901) (4) Ranee fehurno Mojeo t Tuchmeeput 

(1) Jit Bnj Coomarco t Ramnck Das, 5 Doogur, 7 W R 52, 512 (1867) , Ameer AIi 

C yy N 781,atpp 794,793(1901) r Kassim All, 13 W R 403 (1870) As to 

(2) Sonbai t Ahmedbhai, 9 B U C R appeal from order of 1 n'dish Committee dis 
303 (1872) , and sco Justices of tho Peace for missing a Munsif, see Jn rc lliimsh Cliunder 
Calcutta t Oriental Gas Co, supra, Hifji Mittcr, IS R 209 (1872), Ivundiipiit 
Jina t Narran Miilji, 12 B H C R 129, 'lattat Urquliart, 11 W R 209 (1870), as 
136(1875), nstowhethera SSSoftheformtr to revisional jurisdiction, n fc 

(o Ic interfered with the right of nj peal under (5) Appajo RhivTan t Shcolal Khiil clintiil, 
the Ixdtcrs Patent, me notes to ss lOl-lOG, 3B 201(1870), SriGridhanjiv Piinishotam 

0 XLlir CosMmi, IOC 814(1881),! B 

(3) ho original Bide of till H C Is not (6) Sn Cndliariji t» I’lirushotim Gossami, 
Biilnnlinatc to nnj other side of tho If C, 10 C 814 (1881) ["ce a c,17C 1, at p 11 

1 lit an Integral i«rt of It An appeal lies, (1889)], Raglmnalh Prasad t Jurawan Itui, 
iin ler il inse 15, from the dvcidoii c f a aingto HA J01 (l8Sr) , Dowcli ind i llinidiaiid. 
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Moreo\ or, there wore 0*1903 to winch sect 575 ilul not ip|>l> nrd to these clui'c 
30 (or rlau'c 27) of the Irfttrrs Pitont J9 still njiphcnhlo (1) Tlierc is an appeil 
from the (lo'-i'inn of one of the Judges exercising Adminlti or ^ ice idmiralty 
jurisdiction (2) 

It often happens that Judges compotung DiMsional Tlcnchcs, although thej 
concur m the mode of deciding the appeal, cither disagree ns to some of the 
reasons or assign different reasons for their judgments But in order that there 
be an appeal the diflerenco of opinion must bo ns to t!io final and complete 
decision of the case and not a dillerenco of opinion upon one or more of the points 
an ing in it (3) Points not raised before a Divisional Bench cannot be rai«cd 
on appeal (1) As to limUation, see below (3) 

The follow ing oitlers have been held to be judgnients ’ an order rejecting 
a plaint, (G) orders made in execution (7) an order pa'sed allowing tho 
Administrator General comnu *ion at n certain rate , (8) an order referring 
it to the Commissioner to take accounts between the parties to a suit , (9) a 
decision refusing lca\«^ to institute a suit on tho original side of the Iligli 
Court , (10) an order appointing a guardian , (11) a judgment dismissing an appeal 
as barred by limitation , (12) an onlcr in revision (13) an order refusing staj 
of execution , (1 1) an order on an application for re admission of an appeal (13) 

13 B 4t9 (1830). IvAsluT Dandunn^ v 
'N inajak Ilari, 19 B 333, 333 (1833) even 
if tho iliffcreneo bo upon a (jucjtwn ot costs 
only, Slohendro Cluvndra t Ash ilosh Tan 
Suli,20C 702 (1893) 

(1) Hus-vini Bcgam i Collector of 
MuzaSamagar, 1 1 A 170 (1830) mwhicbit 
was liclil that whoro tho Judges diffcivd on 
a preliminary question viz , os to whether tho 
appeal was barred the ca»o was goremwl by 
the charter and not s 373, dist in hsra 
jsnasami Reildi t Osum Reddi 23 M 518 
(1901) m winch it was held that there was 
a hearing of tho petition, there haring been 
no hoanng of tho appeal m the former ease 

(2) In tho matter of tho Ship Cliampion 
17 C GO, 84 (1880) 

(3) In re Omrao Begum, 13 IV R 310 
(1870), and Bee Chunder Kant t Bindabiin 
Cliundor,7 W U 277 (1807) 

(4) SInliazadeo llazra Begum t Khaja 

llosscin, 12 VV P 493 (1869) 

(5) In It UunueV. Sbgh, 11 V\ P 107 
(1809), 12 W R 453 (1869) 

(C) Tho Justices of the Fcaco for Calcutta 
V Oriental Gas Co , 8 B L R 433 atp 452 
(1872), Ebralumr ruckhrunnissa 4C 531, 
atpp 534,533(1878) 

(7) Tho J tstiecs of tho Peaco for Ca ltwWa 
X Oriental Gas Co , 8 B L R 
(1872), Kally Soondety Babu 
thnii ler Cl owilhry, 0 U. 6M 


in P C RcpvTtment rejecting application for 
cxeention], thucasowasaffirmedbyP 0 in 
9C 482, 9 c,10I A 4 10(1882} 

(8) Soma<vndarom Chettit Administrator 
Genera) 1 M 148 (1870) 

(9) llirji Jinv I Karran Mulji, 12 B If 
C r 129(187-) 

(10) I>o Souza i> Coles 3 M IJ 0 R 384 
(1803) Hadjeo Ismail V Iladjeo Mahomed 
13 B I R 01, 101 (1874) 

(11) Kriito Kissor beoghy r Kademio>o 
Posste 2C L R 583(1878), InreNarron Us 
Dhanji 14 B 335 (1600) 

(12) Jfusaini Begam t Collector of 
JfuzalfvmRgar DA 055(1837) 

(13) Chappan v Moulin Kulti, 23 M G3 
(1893) (followed in Bhaw Prosad Bungs 
hidhur i Para Chunder Haribur (1913), 41 
C 323),Xarayana3araiRcddit OsurnRcddi, 
25 ST 648(1901), Venkata Bed 1i t Taylor, 
17 VI 100 (189^) , contra HiraLnlv Bai Asi, 
23 B 891 (1897), on tho ground that tlm 
lAtters Patent apply only to the original 
and appellate jurudicttons 

(14) Mt Bri] Coomarco r PamnekDoss 5 
C W N 781, 795 (1901) [onlcr refusing' lo 
stay issuo of probate and discharge of rc 
ccirerj, ronlra SriinantnPaja Yarlaga IJar 
Srunantu Raja\aiIagadda,24M 333(19)1) 

(16) RamhanSalmr Afadan Mohan, 23 C 
), butitwassubscqucntly het Ithat 
''Oil! I only be «ct a«i lo iin ler r rji. 
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nn order on in applicition under sect 00 of the Piobite ind Administration 
Act , (1) an order refusing an application to commit for contempt of Court , (2) 
an order refusing to set aside an aimrd ; (3) a judgment dismissing an appeal 
against an order of a loner appellate Court remanding a case for^Iisposal on the 
merits ; (4) a judgment of a Judge of the High Court sitting singly and remanding 
a case after dealing mth the iphole case and setting aside the judgment and 
decree of the lower Court ; (5) on order discharging a rule to set aside a sale (6) 
The following orders have been held not to be “ judgments • ” — an order 
for mandamus, m tint it concludes nothing but merely initiates further pro 
ceedings , (7) an order dismissing application for review of judgment ; (8) an 
order for production and inspection of documents , (9) an order granting or 
refusing certificate of appeal to the Privy Council on the ground that such 
in order belongs rather to Pnv) Council proceedings thin to those of the High 
Court, (10) an order dismissing an appeal for default; (11) an order direct 
iiig a prosecution under the Presidency Magistrates Act , (12) an order 
determining a particular issue in a suit on the ground that there should not 
be partial appeals , (13) an order directing the addition of a party to the 
smt , (14) an order in the Pnvy Council Department refusing to e\tend time 
to ftirmsh security for the costs of the respondent, and directing the appeal 
to he struck off , (15) a refusal to order security for costs under 0 XLV r 13, 
post , (10) a refusal to send for the records under sect 25 of the P S 0 C 
Act , (17) an order in second appeal directing the trial of certain issues of hw 
ind fact by the lower appellate Court (18) 


o! the former Code, and that this dccLsion 
was erroneous so far as it decided to the 
contrary Fatimnnnissa « Deoki Pershad 
r B,24C 350 (1800) 

(1) In the Goods of Indra Chandra Singb, 
23 C 580 (1896) 

(2) Mobendra Lall Slitter t Anundo 
Cooinar Slitter, 25 C 230 (1897) 

(3) ToolseySIoncyDasseof SuJctj D awe, 
20 C 301 , B c , 3 C W N 347 (1899) 

(4) Vasudeva Upadyaja t Visyaraja Thjr 
tha8ami,20SI 407>atp 417(1897)[seoVcnga 
navyani RamasamiAyyan, 19M 423(1896), 
Sankaranv RamaaKutti,20SI 153(1896)], 
]t nas held, however, that thero was nonppcal 
ns 8 538 of the last Code prohibited it 

\ (5) RaiBenodei RaiPasupati,13C TF N 
105 (1907) , Gopi Nath t Sfoboshwar, 35 C 
1096 (1908) 

(6) RusMck Lall Paul t Roma Nath Sin, 
1 C W N sxvt (1S90) 

(7) JfisticCB of the Pcaec for (aJcwtla t 
Oriental Cas Co , 8 B L R 433 (1872) 

(8) nakoi Bibi t Ivhaja Slahonicd, 4 
n L R.aY 10(1660) , 12W R 450,*. t 

(0) 'SonltfilV Ahinwlbbii, 9 B 11 C II 
ri9(IS72) \ 


(10) Slanly v Patterson, 7 C 339 (1681) , 
Sit AmiruDcrssav Baboo Bekary Lall, 25 
W R 529 (1876), Mowk Buksh v Kishni 
PcrtabSahi, 1 C 102(1875), LutfAliKhtn 
t AsgarRera, 17 0 455(1890) 

(11) SlansabAliti NibalChand 15 A 395 
(1893) 

(12) /« re Janokey Nath Roy, 2 C 4CC 
(1877) 

(13) Ebrahim t Fuckhrunuissa, 4 C 531 

(1878), Slarkb^, J, was inclined to the 
contrary view ! 

(14) Kumara Upendra Krishna t Nabm 
Krishna Bose, 3 B L R , 0 C 113 (1869) 
Tins was a dectsion under b 303 of the Code 
of 1859 dealing mth appeals from orders but 
the principlo of tho decHiori la applicable 

(16) IvishcnPenhadrandayi Tilnokdhan 
Lall.lSC 182(1800) 

(10) Slohabir Prosad Smgh v AdlnLan 
Kunnar, 21 C 473 (1803) , explained m Sit 
Brij Coomarce t Ramrick Piss, '> C ^V K 
781. at p 705(1901) 

(17) Vcnkatarania Ayjar t Maddai 
Aminal,23Sr J 60 (1000) 

(18) Kali Kristo Pal Cliowdhry » Ram 
ChunlerNag.oC L R 401 (1881) 



Pfcuv 
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“ Legal Rcprcrcntatlvc S«» rn**** to t %■> r 
‘'Keste profits’* — W r IJ 

“Morcatle property’ «5roTirc crop* .loubtI<''< ir<Ii U' crop' of 
all fo't* at‘’r^ 'll to ti »• foil ar 1 l<nTe«, flowe»< itid fnnt< upon iiul juice in 
tre»^ 3rd •'■n.'-* 5^ ro{e« to »<^t« 4 *in(l lf> poft 

“Order” — K'-^fcree f'lojil le made to tie precedin’ n e- in the coni- 
mentara m the dc^^ition of “decree *'ome othe*^ no* the’i citeil r tv Iv 
nolr«l A «t:it Ijvirp l»een ir«titut«l under tie Reluiou' Erdoanu"tN 
Act, 1^1, t* e pLiir'ifl de«ired to withdraw the <uit with libeetr to «ue tsrtin 
and an order wa« rwde permittino him to do «o and directing that the eevt" 
he paid fro*n the fond* of the ia«titution It was held that the onler aa to 
co«ta waa no* a decree, and that no appeal bv(I) Orders for pavntn* of 
fO'ta under the peciionf ro*efl m the decision cited are no* docret'(2) Tie 
de leion of a taxing oHrfr la nn an order (J) An order under 0 IX r 2 
(formerly sect ‘'*7), j>'»t has l>een held not to he a decree , (4) •« al>o o'v^e*^ 
unler«e"t 10, Act XX of ISC'! (Madras Pagoda Vet) , (5) under«ect TuRiluio ' 
Endowments Art (0) (\X of 180?) , under «ect !C, clause 7 of Madras Re*’ III. 
of 1802,(7) an order under feet 18, Act XIX of lS03,icfa'inc (S) orstran'i"’ (*■" 
lease to sue , an order under eect &4 of the Bengal Tenancy Act , (10) u*'dir 
173 of the same Act , (11) the decision of a spe-ial Judge under 'ect 101 
clau«e2 o! the same Act , (12) an order under the Indian Tru«t Act rcfu'i ^ to 
remore a trustee, (13) an order rejecting an application to restore an appl (.•atm*' 
to set aside a sale , (H) an order awarding compensation under sect of the 
last Code, (15) and under eert 200 of the same Code (16) 

“Pleader” — The construction of the last clause prc'cnts «omc difliad*\ 
Tnc meaning, Jiorevr r, of the defimlion becomes obvious if the ehu.es of wIikIi 
the acntcnec m jjitiih up »rf mvcrled, ami it is read thus '*Pfoi*7cr » rtm* 
ciery prrson, inrtuihr/i nv <idi(><nfe, tahtl, end an ntfornry p/ a Ih'h Coot 
entitled to appear fird jlrful fm another in Court’ It is onK the phul»r 


(9) P/olap I Brojonith, in C -7", -v’ 
(1891) 

(10) Goghan Slollali i himr\inr. lx (' 
271, 2SI (1891) 

(11) Righn Singh t Mk»nSit\>.h St'' 
(1894), BOO al-ni ir^nKMuthd *\ tt""'' ** 
C W Y (1S9S) 

(12) Kfnit >7 

V 320(1''''*') 

(13) «•' " \f ''x »' \ tSl 

ft''’") ... 

(uiM"'*'”* I 4H 

(1sl»>) 

(la) Nrt«»«lov' ' * ' 24 M f2. »»l 

(IMHU 

(III) N*tnAV«ti\« « MiifaVxJu»rlI V. \ 1 

I ir. l 7 »{tH>i) 

ICS (1874) 


(1) Rnina1ii.«soor DomJi r hnranjn Cbailo, 
21 ir 421 (1898) 

(2) Shanks r beerttary ol State, 12 A1 120 
(1889) 

(3) Balkaran Jtai v Cohind hath Tc»ari, 
12 A 129, JC7 (1890) 

(4) Bis.?c««ur Bhugut r Murlj Sahu, 9 C 
103 (1882) 

(3) Meenakshi r Sul ramaniya 11 M 20 
(1887) 

(C) Somasundara v Vythiluigi, 19 M. 
283 (189G) 

(7) Narasayya t Collector of Anantajnr, 
24 31 95(1000) 

(8) In re Venkateswara, 10 31 Ps {l'*''!') I 
Kazim All t Azim Ali 18 C (t*'*'!), 
Delroos Banoo » Alitliir Bahman, 21 t' I 
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duly qualified who is entitled to appear, the valal where and as his qualification 
entitles him, the advocate where and as his qualification gu es him the right, 
and the attorney where and as he too might be qualified (1) 

“ Public officer ’’ — This section is the same as that of the preceding Code, 
with the slight alterations italicized, and the definition of “ public officer ” has 
been taken from that of “ public sen.'int ” in the Indian Penal Code, with some 
omissions (2) Tor the definition of “Judge,” sec ante, and of “Court of 
Justice ” the Pen'll Code (3) which gives the general signification of the 
expression The following persons Imve been lie’d to be public officers under 
this section, or pubUc Ber\“int8 under the Penal Code, under provisions of that 
Code which correspond with this — convict warders, (4) a Bupemuraerarj 
person appointed by the Board of Revenue under sect 0, Act V of 1803, 
(B C ) , (5) Naib JTazir , (6) a Patwan , (7) the Official Trustee of Bengal , (8) 
the Official Assignee of the Insolvent Court,(9) a Collector appointed to take 
cliarge of the estate of a minor under Act XX of 1864 , (10) or as agent for 
the Court of "Wards under sect 204, Act XIV of 1873 , (11) an officer m the 
Indian Staff Corps , (12) the Administrator General of Bengal since the passing 
of the Administrator General a Act of 1902 (13) A person nominated bj the 
Collector under sect 09 of the Bengal Tenancy Act, for the purpose of mal mg 
a division of crops between the landlord and tenant is not a public 
servant , (14) though a surveyor employed b) the Collector in the Klias JFehal 
Department is (15) A Cantonment Committee constituted under tlio Indian 
Cantonments Act (XIII of 1889) has been held to be a public officer withm 
the meaning of this clause (10) 

“Signed" — The word is here omplojcd in a sense more comprehensive 


(1) In rt Pleaders of tho High Court 8 B 
lOS (1SS3) As to the powers and duties of 
I Ic'idcrs saino coses w ill I c found collecicd 
in 0 Kincaly s Civil Procedure Co lo m tlio 
notes to this section And as to tahils 
jirvctising before the Privy Council, see In 
reXwKhle 16 C 03G 

(2) b 21, therefore m certain oases a 
|icraon may bo a public servant, bnt not n 
j iblic olBccr, ej a municipal commissioner 
an 1 engineer It t Nantamram Utfarani, 
r Boro ir C R Cr Ca W (1860) 

(I) S 20 

(4) R t Kallaehanl lllortrie 7 W R Cr 
yO(18C7) 

(6) R 1 RamKri-ilinvDiq 7B T P 44r 
JOB P Cr 27 (1871) 

(f) R I aiahmoodHo«isem,2N \\ P 20S 
(lS-0) 

(7) r t Mulaooddcen, 2 N W P 148 
(Ih70) 

(8) SI vl el wd I Sliahtinavh Ih |,iim » 

1 . ri, iHSf n, 7 ( 4M{ISsl) AdliilUti fi 


Doutre 12 M 250 (1880) 

(0) Joosub Haji Allit Kcrop -inoTn L P 
020 9 c,2CB 800(1002) 

(10) BhaiBvKpv i ^ann 13 B 341, 34i, 
(JSS8) Raroiiigrav t Lalvshmanrav, 1 B 
318(18701 , that IS tJiocollLct or appointed 
such but tho uazir is not anywhere men 
tioned m Act XT of 1864 as a person wl o 
may i* Its ojjxial capacxtj bo appointed 
administritor, and h not a public of! cor 
IKolion Ishwar t Habit Ru^u 4 B CSS 
(1880) 

(11) CoUertor ot Bynir t Muniivnr.lA “0 
(1880) 

(IS) Wataon i Llojd 25 M 402 (1001) 

(13) BItoUrain Chondhury i Adiumw 
tnitor Ceneral 8C W N 011(1004) 

(14) CLvtUr I.al t Thaenor I’trsln I ISO 
CIS (1801) 

(IB) Baj o bingh i Qin i n 1 mpresi 2l) ( 

I '•8(1803) 

(18) f«til flpvy I ( infnnment fontii 
of I 01 V {{ H CXI (I'llll) 


iitf< I 
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tl an that ns'ijnoil lo it in the* Cliiisc* A<1 nliicli is suli- 

RtantnlK the simo as the fiKt rliii'c of this (iDfinitioii of the hst Code 
The fpcond chu'o of tint Code was first ndded m the amending llill II of 
ISTfe, on the ground that the nsp of n seal capalile of jirixluring nn impression 
of the name and title of the person using it la coniinoii nmongst people of rank 
in this countra' The dprimtinn inthe last Code after the nord ‘ stamped” 
added “ nith the name of the person referretl to’ Tlie expression “prrson 
Tffcrrcd to" meant the person refennl to in the suhsetpiont sections of the 
Cole, as heing retjuireil to sign or \erif\ certain documents and it is not a 
condition precedent to such person hemg aide to use a stamp that he should 
he unable to write his name (1) As regards initialling assuming that the 
person signing should, jf able li» unto, write Jus mine in full — and certain!} 

It is proper that this phoiild be done in the case of a warrant — it does not follow 
that because the signature on the w xrrant is eonfined to the initials of the name. 

It was not the duta of the ofTieer to execute it or that the debtor may forcibly 
re l^t Its execution (’) 

3 I'or tlio purposo*? of tins Code, the Dislnct Court tt sxib- [ 

s«i.oriin,tion.ico»rt. «'•<?'"'''<! '» Court ; anil p-ny Cnil 

Court of gmae inferior to that of a District 
Court and c\ery Court of small Caiis'es ts subordinate to the 
lligli Court and District Coiiit. 

Subordination —Sec notes to sect 2, ante, suh toe “DIstriLt Court ” 
This enumeration of Subordinate Courts is not intended to lie exhaiistue (3) 

4 (J) In the ahsence of any specific proiision to the conliaiy, I' 

Sav n s nothing %n ths Co<Jc shall he deemed to hnnt o) 

^ olheruise affect any special oi local laio now 

Jorce or any special jurisdiction or poiicr conjored, or any special 
form of procedure prescribed, by or undei any other laiv for the 
time being m force. 

(?) In particular and uithoul prejudice to the generality of 
(he proposition coiitained in suh section (i), nothing in this Code 
ihall he deemed to limit or othenuse affect any remedy uhich a 
landholder or landlord may hate under any law for the time being 
in force for the rccoiery of rent of agricultural land from the produce 
of such land. 

Savings — As originally drafted, the Cixil Proceduri Hill declared that 
nothing in the Code should nJTict (a) the Oudh CimI Courts Act (XIII of 1879), 
the Oudh Courts Act (XIV of 1801), the Punjab Courts Act (Xmi of I8SI), 
the Central Proxinces Cixal Courts Act (WI of 18 '^>) the Lower Ihirniali 
Courts Act (VI of 1900), any law under the Indian Councils Acts (24 A 21 \ jct 


(11 MaUmiv of H tuna « P.! , livaU ( 3 ) rurshetUmi MaLadu I'aiul i, H l!om 

No.na3Aa7'-.(lS^I) ' r'»7.^r.37lt }H{,9I2, 


fiO 


TIIF fODF or cmii PROCrDirRF. 


PRELnf 
Sec 4 


c C7 , *>5 “0 Met c 14) pre'^cjibing i Ppcciil procedure for smts between 

hndliolders. nnd their tenants nn<T agents, or for the partition of immo\eabIe 
property , (b) the jiiri'diction or procedure of Mlhge munsifs or panchayats 
in Madras, the Chief Court of Lower Burmah sitting as an Insolvent Court , 
(c) certain Bombay hw<!, viz Reg XIII of 1830 (juTi«diction of jagirdars, etc ) 
Act XV of 1840 (Agents of Foreign Sovereigns, etc ) and ca^es of the nature 
defined in the enactments specified in the third schedule of the draft The Select 
Committee were however, of opinion that tho®e provisions, which were considered 
cumbrou'*, should be replaced bj the following simpler and more comprehensive 
saving on the lines of that contained in sect 1, sub sect 2 of the Criminal fto 
cedure Code “ Proiided that the procedure tn cases tried hy any Court in the 
cjcrcisc of any jurndielton conferred by or under any of the enactments <tpccifed 
in the third sdieduJe, and tn appeals to the Cuil Courts alloiccd therein, shall be 
tn accordance icith the proimons of this Code, sate in so far as those proiisions arc 
inconsistent icuh the speafe proiisions of any of the enactments as aforesaid” 
TJiey al«o added in their report, ' The reaenue Ians of several pronnees contain 
special provisions for the more speoda recoverv of agricultural rent, to winch, 
indeed, the produce of the land is in several instance?, declared to behi’pothecated 
The more general term? of the «a\ang clause, as now proposed bv us, would, we 
think suffice to save such rights and remedies At the same time, for the ?ake 
of greater clearne s we have inserted an eipre«s saving which is liLelj to «ave 
rastakes in practice ’ The words italicized have now been omitted, the Special 
Committee being of opinion that the section, as it noiv stands, effects nil the 
savings coaered bv sect 4 of the last Code The concluding paragraph of that 
section has not been reptoduce<l as it is stated to be obsolete 

"Affect’— The saaing clause under the former Code was not meant to 
enact that the rules contained m the Code anil not apply to the suits or other 
proceeding? taken under the excepted enactments and laws, but that if there 
i?an}*thing m the e Vets incon?i«tentanth the Code thelatter doe? not prevail (1) 
The suits between landholders and tenants referred to m this note are suits 
between landholders and their tenants, or between landholders and their tenant? 
oragentfi not between the tenants and agents The Rent Eecoaery Act (Madras, 
Vet VilX oi VSGj) is BUcb a Hu and it tollows that the special revi?ionaV powe^^ 
gnen to the Hich Court bj sect 115 fonnerlj 622, post, will not affect tlic pro 
\a?ions of that Act (2) It was further held, m the ca«e first mentioned, that 
although tlie Beputa Collector’s proce^ings were not strietl} “pro 
ccedinys under the Act,” but rather proccedmys talen under colour of tic 
Act” that circumstance alone would not gue a jurisdiction which tins 
section was designed to exclude Tlie Chota Nagpore I>andlord and 
Tenant Procedure Act (Bengal Act I of 1S79) is coaered by tins ?ection 
ulncli liaving regard to the prbvi«ions of that Act bars the application of sect 100 
(formerh 5&1), jiC’i Vo second appeal therefore be? in a suit for aireirs of 
rent brought under the pron«ion? of that Act (3) 


(1) ■'ratorawl IlamoiUnn Cohen n M tai (l?a^) , Venkafinarasimhat Siironna 

t 2JI.^2a(IS<lC) J7M20S(Jba3} 

(2) Irtli Irrija afiri r atoilm laJslia (1) KLnlu 'falito r IliiJliiin ^lalito 27 ( 
‘> M aa2 (IP^r). a,p,„bj r ‘‘nhan. II 6(w r U . 9 c.^ C M N 333(1900) 
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nlrddx Rtilwl, tlic ••ectjoii •>»>€>» buits under lu\s | ib-ctl iiii Icr tht 
Iiulnn Cornells AcIf pro\ulin” for the partuiyii of immoMiMc {)rup<.rt\ 

The word “ propert\ ” in its etrict •'cn't is a right but w u td il o to denote 
tlic Bubje-t or nther tlie object of tint right iiid nliLii so used in»\ l)t looked 
upon ss s\Tionyinous with “a thing’ In irdin-irj Impinge tint word 
has the widest extent, including c\cr\ hpccus of ULquisidon in which 
an mdiNidinl ina\ lia\e »n interest or right ib hnds gcods chitltls lud 
effects (1) But wlicre the right is loinmon to ill it i not the sulijctt of 
propertj, as in the ease of the right of the jmhlK to li'h m tlie open sea (J) 

The distinction between inoicible and immoicabiL propertj is not coincicltiit 
with the English law duision as to lands ind <hattcls or rcil and personal 
propert) Tor propcrti according to f.n!ihsh hw niaj be inmioicible }ct 
personal, os in the ease of lei«eholds or nioicable and rcil is in the case of 
dignities and titles of honour rurther things phjsicill) moieablo uuj be 
considered uiunoieible in law 

In the Code as well as in the other A(ts of tho Indian LegJsLitJon, unless 
there he something repugnant m tho subject or context, the term “ immoi cable 
proper!} ” includes “land (including land coiered bj water) benefits to arise 
out of land (such as rents, annuities and other incorporeal hereditaments), 
and thmgs ‘ attached to the earth,’ which is dehned in tlie Transfer of Propert} 

Act to mean (a) rooted in the earth, as m tho ease of trees and sliiubs (but 
as to growing crops, taJe ante), (b) embedded m the earth as m tho ease of 
wills or buildings, (c) attached to what is so embedded (for tho permanent 
beneficial enjoyment of that to which it is attached), or pcniiauently fastened 
to an}thing attached to the earth ’ (3) The term* moiciblo property ” moans 
propert} of ever) description except immoveable propert}, (4) and under sect 2, 
clause 13, lucludcs growing crops 

5 (1) Where any Rovenue Cotirts arc governed by tlic [s 4 a 

AppUcation ot the Code provisioiis of this Code in those inattois of 
to Revenue Courts procedure upon whicJi any special cnactiuent 

applicable to them is silent, the Local Gov eminent, vvitli the 
previous sanction of the Governor General in Council, iin} , by 
notification m the local official Gazette, declare that any poitions 
of those provisions uhicJi are not expressly made ajrplicahlc hy 
tins Code shall not apply to those Courts, or shall onl} a])j)l} 
to them with such modifications as the Local Government, with 
tho sanction aforesaid, may prescribe 

(2) “Revenue Court” m subsection (1) iiieans a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of land 
used for agricultural purposes, but does not include a Civ'il Couii 


(1) See HuU« Chanel lC-18 (J) ^ ot 1897. s 3 (2vJ (O l u! 

(’) llabaii Majacl a 1 ^a„u ‘'Iraiuch.i ClauMw) 
n IU{1870) U*..«.3{3o) 
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ha\ing oiiginal jurisdiction under tins Code to tiy such suits 
or 'p}ocecdings as being suits oi proceedings of a civil nature 

Object of section — Tins section nas first added by sect 3, Act VII of 
1888 and in presenting the report of tho Select Committee on the finil draft 
of the Bill, which ^\dS passed into that Act, Sir Andrew Scoble •'aid, “The 
object IS to preserve the summary character of rent litigation under local lavs , 
and it 18 justified on the ground that holding the provisions of the Cml Procedure 
Code to bo applicable to the proceedings of the Kent and Revenue Courts, in all 
points which are not provided for in the special Acts governing these classes of 
Courts, maybe the source of considerable embarrassment to the Admimstration, 
both b} throwing impedimenta m the nay of the easy realization of tho rents 
from nliich the hnd revenue la paid and imposing increased labour on the Rent 
Courts, nhoso time is already fnllj occupied " As to Revenue Courts generallj , 
see notes to Preamble ante 


6 iSrtie in so fat as is otheruisc expressly pnoiided, nothing 
I..oun.„yjuri.d,oUon contamed shall opeiato to give any 

Couit jurisdiction over suits tho amount oi 
\phic of tho subject-mattei of winch exceeds the pecuniary 
Imutb (if any) of itb ordinary jiurisdiction 


Junsdiction — In view of the extended scope of sect 4 of tho pie cut 
Code tho reproduction of sects 6 and 7 of tlie last Code (except as to the final 
paragrapli which is the present section) lias been considered unnccc'sarj 
Tho original section was first introduced into tho Code of 1877, and was held 
b} the Calcutta and Bombay High Courts to operate to limit tho ]un«diction 
conferred by sect 223 of the former Code («ec «cct8 38,39,41,0 XXI rr 4, C), 
relating to tho Courts by which a decree may bo executed, there being 
no proM«ion in the Code which could if uncontrolled by this chuse, 
liavo operated to give a Court jurisdiction to trj a suit (assuming such term 
to be limited to proceedings before and up to decree) in excess of the limits 
of Its pecumarj jiin«dictioii It vns propo'^wl to intioducc tho words “or 
irocccdiriji in suits to negative the mow that a Court to which a dcciee la 
sent for execution lias junsdiction to txecute the decree thou^li tjio amount 
exceeds t)io limits of the previous jiirisdictioii of the Court, a jioiiit on which 
there was i conflict of ojiimon (1) See note to sect 3G, 0 XX r 12 But 
llicso words liavc been omitted 


>.] 7. TJie follouiug proitsions shall not extend to Couits cou- 

Provinciai Small Cause stituted undci the Frovincial Small Causes 
Coints Act, IS*)/, or to Courts exercising the 
juu'idiction of Cuuit of Small Causes under that Act, that is 
to sity , — 


(i) s 

CLlUi 


■c t lillii t 111) 4n«U in 

17 Vf. 300 (isjj), IvKul Kxialo 


Cl un I r t AukJ il Cl uticUr Cl iiUcrj i, 10 C 
ij7 
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(а) <!o much of the hod ij of the Code an relates to — 

(j) suits cjccpted from the cognizance of a Court of iomaU 
Cau‘ies , 

(m) the ej:ccutxon of decrees in such suits , 

(jjj') the execution of decrees against ‘immoicablc property, 
and 

(б) the JoUoicnuj sections, that is to sag ,- — 
section 

sections ‘C and '• ^ 

sections 'li and t' so fur as they rclatt to injunctions and 
intcrlocutoiy orders and 
sections 'uj to 11 ‘ and 11 j 

Provincial Small Cause Courts — Section 17 of the ProMncial Small 
Came Court Vet prondca that tlic procctlurc prescribed in the Chapters and 
sections of the former Code specified in the schedule should so far as tho«e 
Chapter and ^c^tions wore applicahfe, be the procedure followed in a Court of 
Small Cam=cs in all suits cognizable b\ it, and in all proceedings arising out of 
such suits proaidcd that an applicant for an order to set aside a decree p3««ed 
ox parte or for a rc\ icw of judgment, «hall, at the time of presentmg his applica 
tion either deposit in the Court the amount due from him under the decree 
or in pursuance of the judgment, or gne securitj to the satisfaction of the 
Court for the performance of the decree or compliance uith the judgment as 
the Court maj direct And where a person has become liable as suretj under 
this proviso the security niaj be realized in manner provided by sect 253 
(cf now sect llj) post Thcprovisionsoftbcfonnersectionhavobeenarraiigecl 
in a more convenient form The wording of the section males it clear that 
the Courts on which Small Cau«e jurisdiction has been conferred are to cvercisc 
that juxi<diction according to the procedure provided for Small Cause Coiuta 
As to the rules, see 0 L 

8 fea\e as provided in sections 24, J$ to il, 7o,cIaus(.s fs 8 
Presidency Small Cause (®)j {^) and (c), 7b, t i and IJJ to loS, and 
by the Presidency Small Cause Couits Act, 

1882, the proLisions m the hody of this Code shall not extend to 
anj suit or proceeding in any Court of Small Causes established 
m the towns of Calcutta, Madras and Bombaj 

Presidency Small Cause Courts — ^Tlus section providi:* tint ccrtiiii 
sections of the Code shall applj Sc“t 23 of Act A.1 of 16‘’2 evtended cerfnifi 
portions of the Code spccificil m tlio second sclmlulc to that Act to 
Pre idencj Snnll Cuisc Courts lint section and schediilo were repealed b> 
bcct 12 of the Vincnding Act I of 1895 Bv sect 5 of the latter Vet the Jfigh 
Coiut iinj from tunc to time bj rules having the force of hw, prev-ntx 
fho prweduro to bo followed nnd Ihi priclicc to bo ob ctved In th^ ‘«mall 
Causo C ml utl.r in superso im il ‘t >« «dbt«oa to am jrc 

sink I in *i bitorL D^ttmbcr ol l''9i mul in.ij lauicl or v n uiwu L 
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lulp I'lic liw and mj rulcij 'lud declintions made tlicrcuiidtr wjtli re'>i)cct 
to ptuccdure or practice in force on that dite is in force unless and until can 
idled or a iriod by rules made bj the High Court under sect o of Act I 
of IbOj Tlie High Court has made certain rules under a\]iic]i portions of the 
Code mentioned in the schedule annexed to the rules, watli such modifications 
IS arc mdicatcd m that schedule are extended to the Calcuttv Court of feraall 
C iii'=cs to be applied with due regard to the other rules prescribed This «cctioii 
lb it formciK btood in tjie earlier Code contamed a second paragraph authorizing, 
the local Goternment b} notification published in the Official Gazette to 
exten I to the I’rcsidcncj Small Cause Court certain portions of the Code Tins 
M lb repealed bj the Prcsidcncj Small Cause Courts Act (1) aVs to the Rules, 
SIC 0 LI 


(I) b J Act \\ of I8'<» bco In llio matter of f P WaUcr, G AI 4i0 {lb83J 


\ 



PART I 


J-UITS IN GENEll^VL. 


JURISDIcnON 01 IHE CoUlllS AND 1?ES JUDlCATA 

9 The Coui'ts shall (subject to the piovisions heieiiucou [s. ii 
Courts to try all civil tamed) have jmisdiction to try all smts of a 
suits unless barred. civil nature CNccptiiig sluts o£ \\hich then 
cognizance is either expressly oi impliedly barred. 

Explanation — A suit in which the nght to iiropcity oi to 
au ofRcc IS contested is a suit of a civil nature, notwithstanding 
that such nght may depend entiioly on the decision of questions 
as to rebgious rites or ceremonies 

“ The Courts Tlic original side of the Higli Court is o Court within the 
meaning of scot 0, and there is no enactment barring its junsdiction to entcctam 
1 suit to set aside, on the ground of fraud, a decree passed b) another Court of 
comurrent jurisdiction (1) 

“ Provisions herein contained ” — Reference ma> be made to those 
contamed m sects 10, 11, 47 , 0 IX r 9, m which the bar of a suit is absolute, 
and to sects 83, 84, 8G, in which the bar is of a conditional or pronsional chiracter 
\‘5 regards the Government, Minors, Lunatics, Chanties, tee sects 79, 02, 93, 
and 0 XXXII , j>ost 

Suit — ^Ab to the meamng of tius term, see notes to 'ect 2, a«ft, “ Decree ” 


of which he is one, if the proceeding cannot be heard bj a single Judge) has no 


jurisdiction to entertain any judicial 


(1) Nuudo Lai Boso t Nutarini Dossce, 7 
C W N 3o3(l£K)2), 8 c,30C 360(1902) 

(2) R t GangaRam.lCA 136,156(1894) 
The validity of the appointment, under Ihc 
High Courts let, 1861 of Burkitt, J , which 
was therein question wasagamraisod before 
tbo Invy Couneil m Bulwant ‘'ingh » Kani 


proceeding (2) But if a person has in 


Nishon, 20 A 207, 2 'J (1897) bee aUo 
Glyntr Bonnaud 2 Tajl t Bell 205,221, 
as to appeaiancc of Judge on rule to *how 
causo for want of jurisdietion. ece R t 
Judge Marylebonc County Court, 50 L. T 97 
tVherea rule waa obtained upon a Judge w bo 
held that he liad no jurisdiction to ebon tau>t 
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aH rcbpects acted is Judge> that £act is presumptive proof, until tjic contrar 
be slioivn, of liib due appointment to act as a Judge of the Court (] 
If a Judge IS \alidly appointed but is disqualified from trying i suit b 
leason of his personal interest in it, (2) the judgment is erroneous and \oidabl 
but not void (3) 

Assuming the existence of official authority and the absence of any dn 
qualification , the next question is as to the junsdiction to deal with the vanot 
matters which, m the exercise of his general judicial authority, are brougl 
before the Judge for his detennmition 

Jurisdiction, when u*!ed m its general sense with reference to a Cojirt c 
Justice, means the power or anthonty of judging, and that Court is said to h 
of competent (4) jurisdiction with rcgird to a suit or other proceeding, whe. 
it has power to hear or determine it or to exercise any judicial power therein (S 
“Jurisdiction,' said West, J»(6) “according to the exact conception of i 
formed hy the Homan la wjei'', consists in takmg cognizance of a case involvun 
the determination of some jural relation, m ascertaining the essential point 
of it, and in pronouncing upon them ” The word, however, is common!; 
used in two different senses an use wliicli has led to much confusion It i 
bometimes used to mean jurisdiction m the ordinary tense above mentioned 
that 18 , when used vnth reference to local or pecuniary jurisdiction or ivitl 
reference to the parties.f?) or jurisdiction with reference to the subject 
matter (8) of a suit It is also used to mean the legal authority of a Com 
to do certain things Thus it has been said that if a Court has “ jurisdiction ti 


why ho should not hear the cas^ tt was stated 
that it was not usual for a Judge to bo 
represented in a rulo unless tho whole ]uri3 
diction of his Court was in question R t 
Judge ^larylebone County Court, SO L T 
07 , aainthecascolSIackonochiot' Ponzance. 
C App Cas 434 

(1) It t Gangs Ram, supra atpp 156,157 

(2) The principle nemo debit esse judrv tn 
propria causa is ono of general appTicatioD 
apart from legislative enaettnent , but this dis 
quaUCcation is exprissly provided for hy s 
33, Act XII of 1887 (Bengal Civjl Courts) , 
A 17, Act III of 1873 (Madras Civil 
Courts), 8 23,ActMII of 1870(OudhCivil 
Courts) Sec Ilukm Cband, Pes Jud. 380 A 
Judgo,ho«’cver, is not disqualified from trying 
A suit to which his Government is a part^ 
Bikrama bmgh i Bir Singh, 1899, I* R Jfo 
101 , Aloo Nathu t Gaguhha Dij’Kmgji, 10 
B COS (18Dt) [No Judge can act m any 
matUr m which hebss any pecuniary mteicet, 
nor where ha has anv interest, though not a 
pecuniary one, sullicicnt to create a real bias J 
Loburi Domini i Assam Italic ay and Trod 
iiigCo.Ld.JOC 915(l&St) 


(3) Phillips V Eyre, 6 Q B 22 In Aloi 
Natbu t> Gagubha Dipsang]], IQ E 60! 
{1894), the dccrco was sot aside upon ai 
application made in revision 

(4) ‘ I am of opinion that * compctcut 
mcana ' having jurisdiction,' that is with lo 
ference to tho pecuniary value and nature o 
tb© suits which the Court has to tr^ ” J’e. 
Mahmood, J , in Nidbi Lai i Ulizhar Husain 
7 A 239(1854), aeo Authors’ Evidence Act 
5th ed , notes to b 44 

(6) Sco the question of jurisdiction dis 
cussed in llukm Chanda Res Judicata, Ch % 
ct serf , and tho same Author a Civil Pro 
ceduno Code. 54 

(0) Amntrav « Balkrishna, 11 B 488, 490 
(1887), and see definition givi n by Dlahmood 
J , in liar Prasad t Jafar Ali, 7 A 300 
(ISSS) 

(7) liar Pnisad i Jafar AIi, 7 A 350 
(1885) Seo Abdul l^dir v Doolanbibi, 
37 B 663 (1913) 

(8) It 13 used in this eenso m Ledgard t 
lluH.OA 191, 20J (ISSC) , ''idnsivav Rama 
Imga, S I A 210, 233 (1875) , Hurronath 
Toy I isLOtt, B L R,1 B,bji>(1867) 
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miLc tt muaiid, that term being used in the former seusc, then it is onl) jii 
the latter sense that an erroneous order of lemand can bo treated as an order 
made anthout jurisdiction (1) I'lirtlier difficult) has been introduced, it 
h'i\nng been held that the same term may mean ono thing in ono section of 
the Code and another thing in another So the term, it li^s been held, (2) is 
u«ed m its former sense in sect 99 (formerly 578), that is, m the sense of local 
and pecuniary j'uri«diction and jurisdiction with reference to the subject matter, 
while the same term in sect 115 (formerly 622), irwy, it is said, well be taken to 
ha^e been used in a more comprehensue sen«e (3) The term m this section is 
used m the first of the senses abo\e mentioned 

The judgment or order of a Court Anthout jurisdiction in this last- 
mentioned sense is ^old and a mere nulhtj (4) Jurisdiction derives from the 
Sovereign, and in British India has been conferred bj the Charters and Letters 
Patent of the High Courts, and as regards other Courts by various Acts of the 
Legislature constituting those Courts, gi\nng them powers and regulating their 
procedure (5) 

This jurisdiction may be of different kiuds (a) over the patties, (b) 
over the subject-matter, (c) local, (d) pccumarj Peculiar powers may be 
gi\en to particular Courts whilst other Courts may bo of restricted jurisdiction 
But no Court has power to give judgment respecting a matter not submitted to 
it for decision, even in a suit involving other matters which have been so 
submitted (6) 

The distinction must be kept between jurisdiction and enors in the 
e’cercise of jurisdiction The proceedmgs of a Court having jurisdiction over 
the subject-matter and parties are not void, however erroneous they may be 
A judgment is not void simplj because it is erroneous This is evident from* 
the very notion of jurisdiction, which is the power to determine and not 


(1) 3IoheaIi Chundcr Das t Jatiiniddi 
Mollah, 6 C tv N 609, 612 (1901) [So it 
has been said tliat tho Judicial Committee in 
Amir Hasan Khan v Sheo Baksb Singb. II 
C G (1884), used tho term “ jurisdiction,” not 
ID tho sonso that tho Judicial Commissioner 
had no jurisdiction in the first sense of tho 
word to entertain an application for reviaion, 
for he had the same powers as tho High 
Court, but that ho had exceeded his legal 
authority and that the order was vllra rtres 
liar Prasad i Jafar Ali, 7 A 350 (1885) 
See llukm Chand, Rea Jud 461 cl seg ) 

(2) Ib 

(3) lb , 514 . Har Prasad t Jafar Ali, 7 
A 350(1885), Dhan Smgh t BasantSiDgh, 
8A 519 (1880), per Mahmood, J 

(4) See Authors’ ETidenco Act,5f h ed ,Doto 
to 8 44, where tho question of compefencj, 
fraud and collusion, as affecting judgments, la 
dealt with, and Hulkiu Chand, Ilea Jud 397, 
481 A Court iua\, however, always inqiRro 


alto whether jurisdiction exists This is not 
an exercise of jurisdiction over tho case itself, 
but an mrestigation of another question, that 
of wrbetber tho conditions of cognizance ate 
satisfied Amritrav t Balknshna, II B 488 
(1887), Hureo Piosad i Koonjo Bebary, I 
'latsh, 99, 101 (1802) , Nasrua t IVatson, 3 
W K 215(1865) As to the effect of evidence 
given in a Court without jurisdiction, sec 
Authors' Evidenco Act, 5th cd , note to s 3J 
As to prohibition of inquiry mto jurisdiction 
by executing Court under O 21, r 7, sco 
Hui Govmd Kalkuadri t Ivarsingrao 
Honheirao Desphande, 33 B 149 (1913) 

(5) Vtds post As to tbo presumptions 
affecting jurisdiction, sco Authors’ Evidcnco 
Act, 5th cd , notes to s 114, ill («). and under 
heading Regularity ” , H utm Chand, Ria 
Judicata, 422 

(6) Sec per Jamc«, L J, in PoLuuon i. 
VhnIcvpSmgh, II Ch 1) 79o , UuLni CLind, 
Ilea Judicata, 451 
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all respects acted s Judge, that fact is presumptne proof, until the contrarv 
be shown, of his due appointment to act as a Judge of the Court (1) 
If a Judge IS ^alldly appointed but is disqualified from trying a suit by 
reason of his personal interest in it,(3) the judgment is erroneous and voidable 
but not \oid (3) 

Assummg the existence of official authority and the absence of any dis- 
qualification , the next question is as to the jurisdiction to deal vith the aaiious 
matters which, in the exercise of his general judicial authority, are brought 
before the Judge for his determination 

Jurisdiction when used in its general sense with reference to a Cojirt of 
Justice, means the power or authority of judging, and that Court is said to be 
of competent (4) jurisdiction with regard to a smt or other proceeding, when 
it has power to hear or deternuno it or to exercise any judicial power therem (5) 
“Jurisdiction,’ said West, J ,(G) “according to the exact conception of it 
formed by the Roman law’jcts, consists in taking cognizance of a case invoUmg 
the determination of some jural relation, in ascertaimng the essential points 
of it, and in pronouncing upon them “ The word, however, is commonly 
used m two difierent senses an use which has led to much confusion It is 
bometimos used to mean jurisdiction in the ordinary sense above mentioned, 
that 18 , when used with reference to local or pecuniary jurisdiction or with 
roforenco to the patties, (7) or jurisdiction with reference to the subject 
matter (8) of a suit It is also used to mean the legal authority of a Court 
to do certain things Thus it has been said that if a Court has “ jurisdiction ” to 


why he should not heat the cas*, it was stated 
that it was not usual for a Judge to bo 
represented m a rule unless the whole juris 
diction of his Court was m question R t 
Judge Slarylebone County Court, 00 L T 
07 , asinthocasooiMackonochicv Pontance, 
C App Cas 424 

(1) R t Ginga Ram, Supra, at pp 156,157 

(2) Ihc principle nemo Met esse jtiJex t» 
j ro/iria caina i3 one of general application 
apart from IcgislatiTc enactment , but thi& <lis 
qualification is cxprosly provided for by e 
38, Act >kll of 1887 (Bengal Civil Courts) , 
a 17. Act 111 of 1873 (Madras Civil 
Courts), s 23, Act XIII of 1879 (Oudb Civil 
Courts) ScoUohm Chand, Res Jud 380 A 
Judge.however, IS not disqualified from trying 
a BUit to ifhich his Government is a party 
Bikrama Singh r Bir Singh, 1888, P R No 
191 , Aloo Natliu i Cagubha Dipsangji, 10 
B COS (1691) [No Judge can act id any 
matter in which he basany pecuniary interest, 
nor where ho has any interest, though not a 
pecuniary one suOicicnt to create a real bias J 
Lot url 'Domini I Assatn Pailway and Trod 
uig Co , Ld , lU t 015(1881) 


(3) Phillips V Eyre, 6 Q B 22 In Aloo 
Natbu V Gagubha Dtpsangji, 19 B 003 
(1894), the decree was sot aside upon an 
application made in rovisioa 

(4) “I am of opinion that ‘competent’ 
means * having jurisdiction,’ that is with ro 
ferenco to the pecuniary value and nature of 
tho suits which the Court has to try ” I’cr 
Mahmood, J , In Nidhi Lai i Mazhar Husain, 
7A 239(1884), see Authors’ Evidence Act, 
6tli cd , notes to B 44 

(6) Sco tho question of juriodiction dis 
cussed in llukni Chand a Res Judicata, Ch v 
et sef , and tho same Author’s Civil Pro 
cedure Code, 64 

(6) Amntra^ i BalLrisbna, 11 B 483, 4 JO 
(1887) and see definition giviD by Afahmood, 
J , in Har Prasad v Jafar Ali, 7 A JCO 
(16S5) 

(7) Har Prasad v Jafar AIi, 7 A 350 
(18S5) See Abdul Kadir v Doolanbibi, 
37 B 503 (1913) 

(8) It is used in this sense in Ledgatd t 
BulI.OA 191,203(18Sr), Vft,hsisai Rami 
linga, 2 I A 219, 233 (1870) , Iliirronatli 
Toy t bcott, H L R,1 B, 030(1807) 
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Wicro, liowcAcr, tho Court Ins juncdiition o\cr the subject nnttcr 'inil 
over the periou tiuI t tlefendnnt lias some prmlcoC which exempts )iim from 
the jurisdiction, such privilege nnt, it hss been said, bo waived (1) So wlicro 
the objection to the junsdielion was based ou tlio ground of tlie defendant 
being a Sirdar of the DeUian who as such was not subject to the jurisdiction 
of the 'Munsif r Court which ^vassed tho decree it was held that the defendant 
must be taken to liavc waived the want of jurisdiction and that it was too late 
to raise it when the decree vv as sought to be executed (2) And there are numerous 
authorities which establish that when in n cause which the Judge is competent 
to try, tho parties, without objection, join issue and go to trial upon tho merits 
the defendant cannot euhscqucnllj dispute Ins jurisdiction upon the grounds 
that there are irregularities in tho initial procedure which, if objected to at tlic 
time, would have led to the dismissal of the suit (3) 

Under the former Codes it was held that an objection to jurisdiction might 
be raised at any stage of a suit, even after remand by the High Court in second 
appeal, (4) and that the Court would receive and adjudicate a point of 


Vishnu Sahharam t IvTishnarao, 11 B ISI 
(18SGJ, RoyBboopcnd«iJ\athCIiawdhryr 
Kaleo Prosunno Chose, 24 W R 205{1S7C) 
[consent cannot giro jurisdiction nor alter Iho 
nature of fho decree An agreement lotio 
ducing Ireah parties cannot bo substituted for 
the decree or become capable of execution 
as if it was tho original decree] , Itamasamy 
Chettiarv Orr,20M 17G, 178 (1002), Akic 
mannessa Bibi v Alabomed Ilatcm, 31 C 
840 (1004), Kumasasami Rcddiar t Sabba 
raya 23 M 314 (1800) [transfer of appeal, 
but absence of notice of transfer nay bo 
waived Sankumatu v Ivomn, 13 M 211 
(1880)], Knshnan Chetti t Sluthu Palandi, 
22 AI 172 (1898) [appeal] Aukhil Chunder 
< Baboo Mohecnec Slohuu, 4 C L R 491 
(1879) [id] 

(1) See Hukm CLand, Res Judicata, 412 

(2) £xparf«3ranoharBhiTrav,2B If C.R 
374 (18C5), ref, Sloni t Gopal, 2 B 132 
(1877) It IS to bo observed, bowever, that 
the objection in tbo fonscr case was taken in 
execution proceedings, and a Court executing 
the decree has no power to go into tho tnenU 
of the decree 

(3) Ix^gard t Bull, 9 A 191, 203 (1886) 
P C . Pisani t Att Gen for Gibraltar, C 
P C CIS (1874) [departures from onlinarj 
practice by consent are of cvcrjdvy occur 
renec], Sadasiva v r,ama1inga 2 J A 219 
(iS'o) 8 c . 15 B L. R 3S3 [Court had 
general jurisdiction though eierciso of that 
j irisdiction was irregular Tlie I’ C at 
p 403 15 B L P slated that they were not 


impressed by the observations of Klarkbj , J , 
inEkowriSioghr Bijaynatb,4B L R ,A C 
111, in which It was held that the conduct of 
tho parties was immatenal], Mioaksht t 
Subramonya, 14 1 A ICO (1887 ) , Sanbumani 
t Ikoran, 13 M 213 (1889), Vishnu Sak 
haramv Knsbnano, 1 1 B 163 (1886), Puna 
Bibeo V Khoda Buksb, 22 W R 30C (1874) , 
Khcmna Gowala v Bndoloo Khan, 0 C 251 
(1880) [reference to arbitration] See Hukm 
Chand Res Judicata, 468-473 

(4) Keshav v Vinayak, 23 B 22 (1897) , 
and eco Sayad Nyambula v Kana, 13 B 424 
(1888) [objection taken for first timo m 
second appeal] Vclayudami Arunachala,13 
Ilf 273 (1889) , 3Ioban Ishwar v Ilaku Rupa, 
4 B C38 G39 (1880), and cases there cited. 
Bipin Bchary Chowdhry v Ram Chunder 
Roy, 14 W R 12 15 (1870), Jlacdonald r 
Riddell. JG VV B Cr 79 (1871), Shri 
Sidheswar Pandit t Shn Hanhar Pandit, 
12 B 155 (1687), Chnndee Chum Dutt t 
Eduljco Cowasjee, 8 C C78 (1882) [Small 
Cbuso Court reference — new trial — though 
no objection at tho onginal hearing] Jn 
JIar Karam Singh v Cbandhrain Bhagwant 
Kuar. 13 A 300 (1891) the Privy Council, 
bolding that a Judge had acted without juris 
diction, act aside tho decree, although tho 
point was not raised either m the first Court 
or tho Court of Appeal m India Kidhi Lai 
t Mazbar Ilosscin, 7 A 230 (ISS4) [provided 
tbero 11 on the record Bufuei<‘ot material to 
substantiate the objection] 
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jurisdiction tliough not taken in the lorrer Court, because acts done without 
jurisdiction are acts of no legal effect at oil and might be set aside (1) At the 
same time it was said that though the question of jurisdiction might be taken 
for the first time on appeal, yet if the want of jurisdiction did not appear upon 
the pleadings, evidence or admissions of the parties, the Court would 
not, upon a mere suggestion, remand the case to ascertain further facts in 
order tliat the question of jurisdiction jnigiit be considered (2) The objection 
should be raised in the couric of the proceedings Ho who having an appeal 
and a special appeal on a question of jurisdiction, has not availed himself of 
those remedies, renuncinvii jun pto sc tvirodudo An omission to urge objections 
there is to be treated nhen the proceedings lia\c been completed as con 
elusive (3) When no objection to the jurisdiction of the first Court was 
raised in the grounds of a regular appeal and the first Appellate Court declined 
to heat the question argued, it was held that the objection should ha\c been 
considered and decided (4) The present Code, however, enacts that no objection 
to jurisdiction ( 'place of smug ”) shall bo allowed m any appeal or revision 
unless taken in the Court of first instance before settlement of issues 
(sect 31, post) 

If a party protest against jurisdictibn he is not bound to retire , ho can 
go through tlio case subject to protest (5) If an objection to junsdiction w 
first tal en at i late stage of the suit, and the jun'diction is doubtful, the proper 
course la to proceed to dcternunc the suit (6) As to the form of the order where 
an objection to junsdictiou is raised and allowed, see notes to 0 MI r JO 
In some cases a party has been held to be estopped from proving innt of juris 
diction 10 a subsequent suit (7) or in further proceedings (8) 

Subject matter — Jurisdiction over the subject matter primarily depends 
on the nature of the cause of action alleged and of the relief asked It is not 
liowever the evistence of a cause of action which constitutes the subject- 
nnttor, but the allegation of such existence (9) Nor is the subject matter of 


(1) Gooroo Persad Roy v JuggolfunJIioo 
Srozoomdar, W R Sp Iso , p 16, F B 
(1862) , Ramayya t Subbasaj'odu, 13 M 26 
(ISSO], Rainarain t Anaoga Koltun, 26 C 
rOS, 600(1809) As regards estoppel against 
pleading want of }uri«dict)oti, seo Aotbora* 
Evidence Act, Oth ed , Introduction to Cb 

viir 

(2) NaimudfU Jownrdart flcotf,3B I^R 
2S3 (1869) 

(3) NaroIIarii Anpumabai, II B JC0«, 
17J, 172 (J871), tide jwt Estoppel 

(1) Motilal Ramdas t Jannadas, 2 B 
31 C P 40(1805) Otlicnnsoif itwcreonly 
an irregularity Ram Kishcn Upadhia t 
J>iiw Upadhui. 13 A 680 (1891) 

(5) Jlamlynt Bettcly,CQ B I) CSfiaTO) 
r/ Ix'dpird r Bull, 0 A 101 (1886). ns to 
eo't* where the ple\ of want of jori'idiclion la 
mLw 1 an 1 Allowed f ul the jwrt^ nttcngilH 


responsible for tho prior proceedings eco 
AftabooddecD Aluned v JUohmeo Jlfobun 
ro«s 16 W Jl 48 (1871) 

(6) Bagnim v Moses, I Hyde, 284 (18C4) 

(7) Sco Hukm Chand op at 41C, Karo 
Han V Anpumabai 11 B ICO, n (1874), 
«»!<«, ProboMoyrev BipmMundul, 101^ R 
C (1869) Gopo Nath ti Bhugwat Persbad, 
IOC 707(1884), Ooma Soottdurce o Bepm 
Bcharoc.iaW R 229 (1870) ,Nchora Roy t 
Radba Persbad Singh, 4 C L R 363 (1879) 

(8) HuJem Chand op at 420, Mohammed 
Jlossoijit ALayya Narain, 2 B L R Ap 42 
(1869). iNaimndda t Bcott, 3 B L P 283 
(I8f*^), supra , Koylash CJiunder i Ashmp 
All, 22 II R lOl (1871) As to s 11 of 
ths Saits \aIuation Act, 16S7, vtle pot, 
“Pccunwry Jurisdiction ’ 

(9) *’«' iliil.ni Chand Res Jinl e%la, 2-10 
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a suit necc^vinly identinl with the property to winch the suit rolate«i Tho 
subject matter of a suit la generally the specific thing souglit m it In a suit 
for damages for injuring a carnage the subject matter would m one sense bo 
the carnage, but the object of the smt would be tbe amount demanded U*here 
there is no matenal property concerned as in a suit for slander the subject- 
matter cannot be identified with a tangihle thing ^\herc, on the other hand 
the claim is for a particular field, that field as a material object is sought and 
IS regarded as the subject-matter of the suit These meanings of the term are 
not inconsistent They arc reconciled hj sajing that tho field is tho subject- 
matter 111 <50 far as it is conceireil ns embraced in the command or adjudication 
sought Hence what is sought is the true measure of the subject-matter, not 
what the suit is about m a wider and aagucr sense (1) It has been recently held 
by a Pull Bench of the Bombay High Court that whore the mam purpose of a 
suit was to determine a right to immoa cable property, a Small Cause Court had 
nca crthelcss jurisdiction to entertain it if the relief asked was not for immoveable 
propertj , but for payment of a sum of money (2) 

In eaery suit the plamtifl advances two matters for determination — 
whether ground emsts for resorting to the Court for aid, and if it docs, the relief 
chimed as due Neither of these matters alone is the subject matter of 
the suit, to tho exclusion of the other, since each alike is matter necessary to 
ho dcterraincd m the suit before a decree can be granted to the plaintiff (3) 
Kor can tho natuic of the defendant’s pica affect tho jurisdiction acquired by a 
Court over the plaintiff's claim (1) Eaen an equitable claim of set off, to which 
0 VIII r G, postj docs not apply, will not bo taken cognizance of by a Court 
if it 13 m excess /of its pecuniary jurisdiction, though that circumstance will 
not affect the jwisdiction of tho Court over the suit itself (5) Jurisdiction 
over tlic subjcOT-matter must exist throughout tho proceedings in tho suit 
Jurisdiction must exist at tho time of its institution ns well as at that of its 
disposal (C) The decision in Sharoraa t Kiloji(7) is not against this mcw, as 
the decision is grounded on the circumstance that jurisdiction m proceedings 
taken for the execution of a decree is by law not made to depend on the amount 
m respect of which the execution is taken, but on the amount claimed m the 
suit m which the decree was given (8) 

Tiic late Supreme Court possessed no Appellate Jurisdiction hut a general 


(1) Ptr West, J , in Ijikshman Bbatkar t 
Babaji Bhatkar, 8 B 31. 34 (1883), JInkm 
Chand, op cil 209 

(2) Puttangowda t Nilkanth Kalo Bes 
phando, 37 B fi75 (P B ) (1913) . and ecc 
\ inayak r Knshnarao, 25 B C25 (1001) 

(3) Hamatii Singh t Kirpa Ratn, ISS7, 
r. r. 1, citod in Ilukm Chand. op ctl 
299, 300 

(4) Pohmd Singh t Kallu,2A 778(1S'50), 
Bahadar r 'Nan'ah Jan, 3 \ 822 (ISSl) 
Chandur Komln.OM DO'S (ISSS) , Bl»*] 'tat 
« Inhora ISSS.P B bo 1G9. cited in lluVm 
riianJ.of eit “04 when oil cr »im 


front the Punjab Chief Court arc cited Tho 
valuo o! tho Buit is not altered by the pica of 
th« defendant, whether that plea be tnio or 
fatso Jag Idl r liar Narian, JO A 524 
(I83S) . Shumbhoo r Pranlcnsto. 13 W 11 
105 (1870) (jurisdiction depends upon the 
way tbe suit is frameil] 

(5) Brojendra bath c Budge Budge J ito 
Mill, 20 C. 527 (1S93) 

(6) Sco Ilukm Chand, op ei/ 40.7, Clian la 
r Kombi.OM 212(ISSf) 

(7) 10n. 202 (lVF) 

(s) itukm (band, op nt 407,400 
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as well as a local original juiisdiction emliracing matters civil as well as 
criminal It executed its own writs and processes throughout the provinces 
and districts annexed to and made subject to the Presidency of Port William, 
such, provinces and districts being within the limits of its general juris 
diction 

The jurisdiction of the High Court is in some respects analogous to that 
of the Supieme Court but is in other respects wliolly dissimiHr It lias an 
Appellate Jurisdiction as extensive as that possessed by the late Sudder Court 
which it never exercises for the purpose of enforcing its decrees or orders the 
same being enforced tlirough the subordinate Couits and it has an Extra 
ordinary Original Civil Jurisdiction and also an Extraordinary Original 
Criminal Jurisdiction peculiar to itscli It has besides a Civil Jurisdiction, 
a Criminal Jurisdiction an Admiialtj and Vice admiralty Jurisdiction a 
Testamentary and Intestate Turisdiction and a Matnraomal Jurisdiction 
Sects 11 and 12 of the Letters Patent constituting the High Court relate to 
its Original Civil Jurisdiction , sect 13 to its Extraordinary Original Civil 
Turisdiction sects 21 and 22 to Us Ordinary Original Criminal Jurisdiction , 
sect 23 to its Extraordinary Original Criminal Jurisdiction , sects 31 and 32 
to its Admiralty and Vice admiralty Jurisdiction , sects 33 and 34 to its 
Testamentary and Intestate Jurisdiction sect 85 to its Matrimonial Juris 
diction and sects 24 15 and 1C to its Appellate Jurisdiction Its Ordinary 
Civil Jurisdiction uuliUe tlie Jurisdiction of the Supreme Court is merely 
local as is also its Matrimonial Jurisdiction Its Extraordinary Original 
Civil Jurisdiction is to try and determine any amt being or falling within the 
jurisdiction of any Court whether within or without the Bengal Division of 
the Presidency of Fort Milliam subject to its superintendence, when it shall 
think proper to do so either on the agreement of the parties to that effect or 
for the purposes of justice Its Ordinaiy Original Criminal Jurisdiction la 
both local and general and is in all respect'i the same as that exercised by the 
Supreme Court on its Crown side Its Extraordinary Original Cnramal Juris 
diction 13 over all persons residing in places withm the jurisdiction of 
any Court formerly subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta whether within or without the Bengal Division of th 
Presidency of Fort William and in the exercise of this jurisdiction it has 
authority to try at its discretion any such persons brouglit before it on charges 
preferred by the Advocate General or by any Magistrate or other officer 
specially appointed by tlie Government in that behalf Its Admiralty 
and Vice admiralty Jurisdiction is the same as tliat exercised by the Supreme 
Court on its Admiralty side and by the late Vice admiralty Court Its 
Testamentary and Intestate Jurisdiction is the flame as that exercised by tlic 
Supreme Court on its Ecclesiastical side As regards the Original Civil 
lurisdicnon of the Court sect 3 of the Ijctters Patent provides that “the 
High Court of Tudicaturc at Fort William in Bengal shall have and cxcrciSe 
Ordinary clnginal Civil Jurisdiction within such local limits ns may from 
lime to time be declared and prescribed by any law or regulation made bv 
the Governor General in Counetl, and until some local limits sliali le so 
declared an 1 prcaoribed wdhm the limits declared and prescribed by the 
rrnclnmatKt fixin<» the Iini ts «f Calcutta muod by the Governor Genera! 
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in Council, on the 10th ilnj of September, 1791, and the Ordmarj Oiiginal 
Ci\il Jurisdiction of the sinl Iligb Court shall not extend beyond the 
limits, for the time being declared and prescribed, as the local limits of such 
jurisdiction ’ As no law or regulation bas been made by the Governor 
General in Council, declaring and prcscnbmg local limits, vithin which the 
Ordmarj Original Cnil Jurisdiction of the Court is to be exercised, the 
limits of the town of Calcutta are the present limits within which jurisdiction 
13 to be exercised (1) 

Certain Courts are of bmited but exclusive jurisdiction, such as the 
Presidency and Proanncial {Act IX of 1887) Small Cause Courts, which have 
limited jurisdiction of an exclusive character over certain classes of suits for 
money or raoa cable propertj’, which may be tned summarily and which on 
that ground are excluded from tlie junsdiction of the ordinary Cml Courts 
Tliere arc, however, numerous rulings to the effect that the nature of a smt 
13 not changed because a question of title is incidentally raised in it (2) 
As to other Courts of exclusive jurisdiction, see post , " Either expressly or impliedly 
harred ” As regards the valuation of the subject matter as giving jurisdiction 
sec " Pecuniary Jurisdiction,*' post 

Just as sect 9 of the last Code enacted that no person should be exempted 
from the jurisdiction, so as regards subject matter sect 10 enacted that, subject 
to the provisions of the Code and other enactments to which reference will be 
made, no ci\il cause is exempted from the jurisdiction of the Civil Courts (vide 
post) Generally spealciDg, with the exception of Small Cause Couits (3) and 
Revenue Couits (4) the jurisdiction (subject to the conditions mentioned in 
sect 10) as regards the subject matter is not limited, though the power to 
take cognirance of a particular suit may be affected by its value So though 
a Alunsif in Bengal may try all suits cogmzable by Civil Courts, he can only 
do so m the case of suits the value of which usually does not exceed 1000 rupees 

(a) Local jurisdiction — ^Thc jurisdiction of a Court, apart from 
statutory power, can only be exercised over persons who are within its 
territorial limits (5) For the exercise of judicial power this country is 
divided and subdivided into small local areas, varying for different grades of 
J jurts and generally liable to a change by the Executi\e Government (0) 


(1) Sagore Dutt v Ram Chunder Milter, 
I Hyde 8 Reports. 13G(18G3) jwrWelIs,J 

(2) Alaginsatni v Inna«i 3 '■'I 127, F B 
(1881), Manappa v McCarthy, 3 JU J92, 
F R (1881), Bapujit Krishaji 15 B 400, 
403, 404 (1890). Mohosh JIahto t SheiUi 


15 W R ICO (1871) [the deciuoa on title » 
not conclusive, except as regards the claim in 
that Buif] It la tho nature of the gait ss 
de'icnhed in the plaint, and not the nature of 
the <lefcnco which <letern3inea jiiriadiction 
* ' p 78 As regards the juris 


diction IQ particular cases of Presidency and 
Provincial Small Qinso Courts, as also of 
Courts of Cantonment Magistrates and Courts 
of Rc<iueat, see cases cited in O Kinealj s 
Civil Procedure Code, notes to s 15 

(3) F«fe ante 

(4) Sec as to these Ifukm Chand, Res 
Judicata. 268 , 0 Iwncaty s Cint Proeeiinre 
Code, notes to s 15, and post 

(6) Iladjee Kaseem v Hadjeo Isupf, 6 
C TV N 829 (1902) 

(C) Sec Huhm Chand, Kee Jsdioata, S18 et 
aeq In England local vomt in lenpMt to 
local Toaftera contmued £87S, wiira 

local venues were al>c' * Ooarts of 
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TIio limits of these nrcaa detennino tlio local limits of the Courts’ jurisdiction 
for the trial of original suits and appeals Fersonal jurisdiction depends on 
the place of residence or husiness of tlio defendant Tlic former for tnnsitorj 
actions, that is, actions Trhicli are brought on occurrences which happen an} 
where, depends on wlicthcr tho cause of action or part of the cause of action 
arose withm tho local limita of the junsdiction, and for local actions or actions 
relating to immovcahlc property or for the rccoaer} of inorcahle property 
actually under distraint or attachment, depends on the situation of the 
property within the local jurisdiction The case of raoreable property attached 
or under distraint is an exception to tho general rule that personal property 
has no locality, by winch it is not meant that it has no visible locality, but that 
it follows the person and 13 governed by the law winch governs him (1) Tho 
exception m the Code (2) is probably founded on the fact that in the case 
given the situs of the moveable property is fixed and cannot be altered by any 
person at hia pleasure, and, perhaps, also for the convenience of judicial 
admimstration The Umila of those different areas determine the local limits 
of tho Courts’ junsdiction for the trial of suits and appeals The difliculty 
exists in what has been filly described as the localization of suits and rules 
have therefore been enacted by the Legislature for determining the circum 
stances in which a suit may be taken cognizance of by the Courts having 
jurisdiction in any part cular area 

Clause 12 of tho Letters Patent determine the ordinary original juris 
diction of the Presi lenev High Courts, the High Court at Allahabad haring 
no ordinary original civil jurisdiction (3) There has however, been consider 
able conflict of opinion as to tho several essentials of jurisdiction for which 
provision has been made by these Charters (4) chiefly as to the nature of “ suits 
for land ’ To avoid such differences of opinion m the Provincial Courts, the 
Code in sects 16-20 po t makes detailed pronsions as regards jurisdiction 
and in an} case governed by those sections there can hardly be an} difference 
as to the character of the local BUit^ to which the principle of territorial jutk 
diction must bo lield to appl} These provisions as also those contained in the 
C hatters are dealt with lu the Notes to those sections 

Xt lias been held that a Court has no jurisdiction to hear and decide a suit 
or appeal within its jurisdiction and cognizable by it, if it is instituted 
in a Court not having such junsdiction (6) oven though it maj be transferred 
to it by higher judicial anthonty Tho Calcutta Court has held (6) that it 


Lquity, which were always unfettered by 
local venue entertained suits affecting lands 
abroad Sec Companhis do ^locambiquo t 
British South Africa Company 1S92 2Q B 
C8 Tho local limits of the Calcutta Higfa 
Court were fixed by procUmation of tho 
Governor General on 10th Sept , 170# and 
arcgirenatp 461 of BelchambersRnlesand 
Orders ecL 1900 

(1) Companhia do Ufocainbiquo t Bntisb 
SoithAfneaO) 1892 2Q B 797 yerLonl 
b her 


(2) S IC cl (/) 

(3) As to the distinction between ordinaiy 
andcxtraordinaryjunsdiction secbavivahoo 
V Turner IG I A JG2 (1889) 

(4) Sco notes to es 17, 18, post 

(5) Paebaom Awastho t Ilahi Bahsh 4 
A 478 (1882) 

(C) Peary Ball VIozoomdir v Komal 
Kishoro Di'ssia GO 30(1880) PimNarun 
Joshy V ParmesTfar l^arain Jfahta, 25 C 
79(1807), r i Jfai gal TeteJ an I 10 B 274 
(1886) [(S' P C s 520] 
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could (Iir(>c{ tlie (nnsfct of nn ipjieil onlj from a Court luring juri'diction 
to receive and trj it, and that decision naa approaed of bjr the Judicial 
Committee (1) 

^Vs to the jurisdiction oaer proceedings in execution of a decree, see sect 
33, j)o?f 

An nppc.ll cnimol be htaril upon tlio incrils unless the decree from vJuch 
the appeal was prcforrecl was pas*ei1 by n Judge having jurisdiction o\er the 
matter in di'putc Tlic Appellate Court la onlj a Court of Frror and the 
trial by an Appellate Court cannot bo accepted m place of a trial by 
the Court of first instance (J) But tbougli the Appellate Court cannot 
entertain the appeal on the menta where a Subordinate Court has no juris 
diction oaor the trial of a suit or appeal the Appellate Court authorized to 
hear appeals from that Subordinate Court has power as such to set a«idc its 
proceedings on an appeal (3) So where a defendant appealed from the 
Deputy Collector to the District Judge and the plaintiff then appealed to the 
Iligh Court, upon an objection to the hearing of tJie appeal, on tho ground 
that as no appeal laj to the District Judge « forUori no appeal laj to tho Hidi 
Court, the objection was overruled and tho lligh Court reversed tho decree of 
the District Judge and restored that of the firat Court (1) As to the effect of 
absence of'ohje''tion to jurisdiction, sec sect 21, j>ost 

(b) Personal jurisdiction —As alread) stated, jimediction is conferred 
bj tho various Cliattcrs and Letters Patent and Acts of the Legislature to 
which recourse must bo had, to determine the extent of jurisdiction in the 
case of any particular suit and Court And such jurisdiction may be con 
sidered with rcfcicnco to the (a) parties, (b) subject matter, (c) local and 
(d) pecumary limits 

In the first place this section and sect 10 of the last Code enact general 
rules which are applicable to all Civil Courts 

Tlieir effect maj bo gcncrallj, though succinctly, expressed in tho language 
of Garth, C J ,ma case m which the defendant was master of an Italian vessel (5) 
“There is no doubt whatever that by the law of tluscountrj, which is the same 
in that respect as the law of England, Cml Courts as a general rule, have juris 
diction to try all ciiiZ sutU against aUjvrsons of any nationality within the local 
Imuts of their jurisdiction ” 

Sect 10 of the last Code dealt with jurisdiction over persons Prior to 
18 -jO, Courts presided over by native officers were not competent to take cogniz 
ance of suits to which Europeans or Amencans were parties The Code of 
1839 enacted the same-rule ns that contained in sect 10 of the last Code The 

(1) IiC<lgard t Bull, 9 A 191 (ISSG) B it decrees of 1x>th Courts dumisscd the suit, 

see ITukm Chan 1 Res JudicaM aocl dirrctcd that tho plvint be reiamed for 

(2) VeHyudam i Amnsehala 13 JI 273, presentation m tho proper Court In fheso 

2"4 (1SS9) esses there u merely sn inquiry as to whether 

(3) Jwala Prao-ad r Salig Bara, 13 A 57*1 jurisdiction exists As it is open to the Trst 

( 1 801) Court to male such inquirj so can the Appeal 

(4) 11) In the ea«e cited in tho last note, Oonrt if tho former err^ Pee HoVm Olvo ! 
ns it was 1 old tlialneitl erof the lower (Vmrta 1 es ToJieats tW 

1 ail jiinslictioii, tl e lligli(< rtsets* letio (') OInerr lArerrn Itlf ^^“(1804) 
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proMsions contained in tint section were first enacted Act XI of 1830, 
and were reproduced in tie C‘odc of 1859, nnd in subsequent Codes TJiejr 
retention Ins been considered no lon^jcr necessary, the principle of Jaw wlncli it 
embodied hanng been aufficicnth establi'shcd 

Tlic repeal of sect I'll of tlie \nnj Act bj 51 52 \ict o J, b C, Jias 
removed the limitation on the general jurisdiction of Cinl Courts m regard 
to suits for debt against officcra holding tlie King’s Commission (1) Tiicre 
are particular enactments (2) cxerapting from the ordinarj jurisdiction 
particular persons or classes of persons, and sect 80, post, contains special 
provisions relating to princes, chiefs, ambassadors and en\oj8 There was 
nothing, howe\cr, in sect 10 which affected such personal exemptions, as they 
were not on the ground of descent or place of birth, but bj virtue of spccual 
enactments 

The exemption of independent foreign Sea creigns from the jurisdiction of 
all Cnil Courts is as a general rule, unncfsally adirnttcd (3) to the con 
ditions m which protected indepcDdcnt natuo princes maj be sued, see sect 
80 post “ It 13 an attribute of sovereignty and an umversal law that a State 
c innot be sued in its own Courts without its consent ” (4) A Sovereign 
State mav, however bring and maintain a suit as anj other suitor As to 
suits b) foreign States, see sects 81, 87, post In Indua, however, the 
Government, unliLo the Crown, can be and is often sued And this is so on 
account of the onginal trading character of the East India Company, who in 
course of time acquired the Government of India, and from whom the Into 
Queen took over the Government The statute 21 L 22 Tict c 106, wliicli 
transferred to the Crown the possession and government of the British 
territories in India, expressly provided for a continuance of both the nature 
and the extent of liabilities with which the revenues of India in the Company’s 
Lands were chargeable As the Crown could, however, not be sued as the 
East India Company could have been, in her own Courts, it was enacted by 
sect 65 tliat the Secretarj of State m Council should and might sue and be 
sued as a Bodj Corporate and that all persons might have the same remedies 
against the Secretarv of State as they could have done against the East India 

(1) Pike V Carey, 1897, All N 203 rcapect to ceiUin membera and servants of 

(2) These exemptions generally have refer the family of the lato Nawab of Surat named 
ence to the head or membera of certain in the Act, the consent required being that 
families which ruled tracts of country since ol the Govemor of Bombay 

conquered by tho British Govenimcnt (3) See HuLm Chand, lies Judicata 372 et 
Reference for instance, may be made to s 2, teq , Alighcll t Sultan of Johopc, 1894 1 
AciXIII of 1808, s ll,ActXVn of 1803 Q B 149, but a foreign sovereign raaj 

relating to the consent of the Governor sabmit to the jurisdiction by a submission in 

General to suits against the cx King of Ondh the face of tho Court, as for example, by 
and tho Nawab Isazim of Bengal , to s 2, appearance to a wTit, ib , per Lopes L J 
Act\X ofl873, s l.ActXXSMI ofl85S, (4) Per Sir Barnes Peacock. C J , in P t 
which enact the same with reference to the 0 S N Co v Secretary of State for India 6 
1 rince of Arcot and certam members of tho B IT C R App 1 (ISGI), Nobin Chunder 
family of the late Nawab of tho Carnatic l>ey r Secretary of State 1 C 11 (1875] , 
named m tho Act tho consent required being TheSecretai^ of State r Han Bhanji SM 
that of the Govemor of Jladras , to Act 277 (18S2) 

XMn of 1848 nhicli enacts the «ame with 
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Compinj, and tint the proportj and effeetb therein \c.''ted in tlie CroiMi for 
the purposes of the Go\ eminent of Indit, or acquired for the ktuI purpose', 
should be eubjo-t and Inblc to the sime judgments and executions as the} 
would, while ^c3ted in the Compim ha\c been liable to in respect of debts 
and liabilities hnfull} contracted and incurred bj the Compan} It iim 
therefore be gonenll} Mid that the liabihta of the Secretai} of State to be 
sued depends on that of the East India Coinpim, and the liability alleged 
must be one incurred on account of the Goacrnnient of India (1) But as the 
latter could not be, therefore the ‘'ccrctarj of Slate cannot be, suod for all its 
afts The Compan}, though established originall} for purpo-^cs of trade, 
acquired in tune soaercign powers (2) Therefore acts done m the execution 
of these soacrcign powers were not subject to tho control of tho Municipal 
Courts (3) Though the principle is well established, there is some conflict of 
opinion as to what acts are to be deemed acts of State, and therefore be}ond 
the cognizance of the Cml Courts (4) The meaning of an “act of State” 
has been defined b} the Pn\'} Council to be ‘ bomethmg which appertains to 
the functions of Goaernment ” (5) 

Seacral Indian Acts exempt Iroin the jurisdiction of Cnil Courts aanous 
acts of csccutuo and xcaenuo officers done in discharge of the work of admuus 
tration See, for instance, Act IX of 1859, relating to the claims to propertj 
seized as forfeited, and post, Subject Matter" Tho exemption in some eases 
onl} extends to certain Courts or tlas'cs of Courts (6) 

As a general rule, the Court Las junsdiction over all persons, whether 
subjects or foreigners, (7) present in the State at the time of the institution of 


(1) Shivabhajaat &ccretaryofStat«,S3B 
314 (ItlOt) 

(2) Sco Gibson t E<ist India Co , 6 Bing 
N C 273 

(3) Secretary of State v Itamachci Bojeo 
Sahiba (Tanjore Case), 7 M 1 A 476 (1859) , 
East India Company v Sj ed Ally, 7 31 1 A 
578 (1827), Elpbmstono t Bcdrechand, 1 
Knapp, pee 316 (1830), Jchangir i 
beerctary of State, 27 13 ISO (1002) 

fj) SecHukja CAaad,^:’/’ sr/ pp 372eites , 
Salig Earn t Secretary of State for India, 1 
A Sup 119(1872), Bhagwan Smgh t Seen 
tary of State, 2 I A 38 (1872), Forester t 
beerctary of State, I A Sup 10 (1871-72) , 
Ilari SadashiT v Siiaikb Ajinudin, 11 B 
235 (1S86) , Moodeley t East India Co , 
Bro C C 4G9 , Sbeo Lall Bobra v Shaikh 
Mahomed, 13 M H P C 4 (1869) , P A O 
Co t Secretary of State, 5 B H C B App 
9 (1861), Nobin Chunder Dutt t Score 
tarj of State, 1 C 26 (1875) , Secretary of 
State t llan Bhanjee, 5 31 279 (18s2) , 
\ ijaya llagara t Secretarj of State, 7 31 
466 (1884), Goawamtt Madhovdaa, 17 B 


600(1693), Shirman v Goswami, 7 B G20 
(1878) (Act of State of Foreign poKcrJ 
Jchangir t Secretary of State, 27 B ISJ 
(1902), Shirabbajan v Sccrctaiy of State, 
23B 314(1'M34) 

(5) Sbeo Lall Bohra t SLaik Slahomcd, 
15 W K r c 4 (1869) 

(6) £ 7 B 32, Bombay Cml Courts Act as 
amended by 8 15 of Bombay Kcrenue Juris 
diction Act, 1376 An attempt was mado 
Jtc/oo peats jga by iicExccuitrc ta imut tbc 
Judicial power of the Cburts in Bidia, it bemg 
proposed that tho Courts should bo prohibited 
from ejucstionmg tho legality of tho Acta of 
tho CoTcrnor General in Council, and a 
further proposal was made for tho purpose of 
regulating tho High Cburts without Parlia 
ment being consulted See per Edge, C-J , 

R t Ganga Bam. 10 A 151 (ISW) 
regards tho protection afforded to judicial 
oibceTS, SCO Act XV III of 1850, and Sin 
dairr Broughton, 9 C. 341 (1882) 

(7) See Olmer r Laixiio, 10 C 378, 8S2 
(1SS4) 
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the suit, \Yhtther their prcbcnco is temiwnrj or pcriinneiit Af* rCj^ards non 
resident foreigners, Plowdcn J, in Ihkruma Singh v Bir Siugli,(l) snid • 
“ There 13 certainly, so far as I tan ascertain, no rule of international juris- 
prudence unucrsall} recognized that a ^funicipal Court is absolutely 
incompetent to exercise jurisdiction oacr a nonresident foreigner, and it is 
certain that m manj, if not in most, countries the llumcipal hw nutliorizcs the 
exercise of juri':diction in such cases by its oicn Courts, subject, generally 
spcalcmg, to the condition that notice, actual or constructne, bo gnen to the 
absent defendant Tor instance, the Code of Cuil Procedure (sect 10 of the Ia«t 
Code) enacted that no person should, by reason of his dc'ccnt or pheo of birth, 
be, m any cml proceeding, exempt from the jurisdiction of any.of the Courts, 
and in sect 89 (noi\ 0 V r 25) tho Code provides for service of summons out 
of the jurisdiction, while sect 17 (now sect 20) autliorizcb the Court to take 
cognizance of certain suits when tho cau«c of action has arisen anthm tlio 
jurisdiction” It appears, however, to be generally agreed upon, that even 
the personal serMce of a summons on a nonresident foreigner at his foreign 
domicile can create no jurisdiction so as to render the judgment enforceable 
m tho Courts of any other Stnte,(2) inasmuch as no Sovercigntj can extend 
lU powers beyond its own temtorul limits to subject either persons or pro- 
perty to Its judicial dccuiou And there is no principle for holding that 
tho mere possession of propertj m the foreign country would, bv reason of 
the protection enjoyed confer on the Courts of that countrj’ jurisdiction over 
a foreigner neither domiciled nor resident therein, in respect of matters un- 
connected with tho propertj (3) IVTiiJst eveiy tribunal may execute process 
against property withm its jurisdiction, existence of such propertj affords no 
sufficient ground for imposing on the foreign owner of that propertj a dutj or 
obbgation to fulfil the judgment (4) Sec, further, as to personal jurisdiction and 
residence, sects 19 and 20, post, and notes thereon 

Ko sort of jurisdiction can bo obtained against one who was dead when 
the suit was commenced against him as a defendant or in his name as plamtiil, 
and a judgment for or against him must necc<sarily be % old (5) If a smt is 
once validly commenced in any Court, jurisdiction is not taken away by tho 
change of residence or country by the defcndint, and the weight of authontj 
IS m favour of tlic view that jurisdiction is not ducsted bj' death of either party 
after the institution of the suit, -ind a judgment rendered after a party’s death, 
though erroneous, is voidable and not void (6) 

TJie general provision of Uw enacted by sect 10 of the last Code was held 


(1) 18SS, r B No 191, p C99, cited la 
Iliikm Cband. op etl 373, where the subject 
19 generally treated 

(2) See Huhm Chanel, ojj cil 373, theens© 
of foreigners domiciled hero but temporarily 
absent is different 

(3) Nallatambi lludaliar v Poimusamj, 2 
W 400, 404 {1879) 

^4) Schibsby v Westenholz, L 1’ b Q 
1, l')5 (1870), SCO Pigott on ForcigD Judg 
uicnts, 137 


(5) Fheeman on Jurisdiction, cited in 
Hukm Chaud, op at 403, 409 
(0) Pigott on Foreign Judgments, 130 , 
HukmChand.op ei< 400,407, who points out 
that m Bepm Behan t Brojo Nath 8 C 357 
(1882), a judgment against a person deceased 
was not treated as void, but rtemed the effect 
ofrujudicata on tho ground that neither tho 
deceased nor the representatives u ere jiartics 
to the suit in which that judgment was pro 
Bounced 




so 


HU CODL 01 CIVIL mOCLDUKE. 


PaitI 
Sec y 


rill suljict raattci ami value of a suit is •Ictcrmincd bj tiic pUintillH 
st'iteraent of demand Jurisdiction is not affcctid by the defendant's pica it 
being a fundamental principle that competence is determined bj the plain 
tifis demand and not by the defendant's answer, which onl) impugns tlu 
existence of the demand but does not alter or affect its nature (1) It is the 
claim therefore and not the defence which is to be looked at for the purpose of 
determining jurisdiction (2) 

As rcgaids the mode of \aIuation the aalue need not on general 
principles be alwajs the same as that for the purpose of Icv\ of court fees 

rorracrlj questions frequently arose as to the distinction between the \nliia 

tion of a suit for the purposes of stamp duty and the valuation of the subject 
matter of the suit for the purpose of determining the jurisdiction of the 
Court (3) Since however, the passing of the Suits Valuation Act of 18S7, 
these questions do not generally arise, for that Act (4) provides that whirt 
111 suits other than those referred to in the Court Fees Act 1870 s 7, cub s'- 
\ M IS i, cl (d) court fees arc payable od tolorcm under tlic Court Fees 
Vet 1870 the value as determinable for the computation of court fees and 
the value for purposes of jurisdiction shall be the same Tins juovision iipplies 
fn Appel! lie (. lurts is well is to Courts of first instance (5) IJie effect 

tlioufme of tlic Suits Valuation Act has been to assimihtc the value 

for couit fees and fii jurisdiction and thus to avoid an indejiendcnt inqinrj 
to determine the jurisdiction of Courts (O) Wliere, Lowev er, fhevaluedctcrnnu 

(1) lluWmChond C P t possession nicsuo profits fMohini Mohun I>vs 

(I) Jog Loll V Har>iram£MDjt >0 V t SotisCbandra Roy, 17 C “W 706(1800)] 
0-4(1888) Jsco os to the application oltUis Wojih ud <lui t Walmllah (leo") J4A 3S1] 
general principle Cobind Singh v KaHu 2 pro omption [Alohabir i ReLari Lai 13 A 

V 778(1880), BapujiRagbunatUt Kuvarp 320 (1801)] partnciship inortgogc set off 

15 B 400 (1800) Chandu t Kombi 9 M (Ramjinan V!al i Cbond Mai 10 A 58? 

-03 (1886) Bahadur t Nawabjan JA 822 (1888)1 detlarafory suits nnd suits to set 

(1881) Amnlv I Naru 13 B 480 (1883), aside alicoationa by a Hindu widow, an 
llukm Chand op cU 242 2a2 CSl instrument in respect of vltached property 

(3) See Hukm Chand Res Jud 300 310 or sale or suits to enforce registration and 

Daj'achand t Hcmchand 4 B 515 (1880) suits of no value or undervalued or of a 

Kirty Churn Mittcr t Annath Nath Deb 8 composito character seo notes to Hukm 

C 757 (1882) Aukhil Chundor t Moliccnco Chand Civil Proceduro Code pp 2o7 2'’0 
'MohunDas,4C L R 491 (IS'O) Manohan and O Kioealy a Civil Procedure Code s 15 
Ganesht BeraEamCharan 2B 219(1877), As to thcstanip in eases of altcrnatiTo relief 
Lhusal Chand i >.agendas 12 B C75 077 Ivashinath i Guruda 15 B 82 (1890) 
(1888) \dditionalCourtFeo ChunuiLalr Ajudhjv 

(4) S 8, Act Vll of 1887 aod see also 19 A 240 (1896) appeal igainst decision as 

■Madras Civil Courts Act s. 14 and Ilukm to class to which a suit belongs Dada t 
Chand Civil Procedure Code 267 268 Nageeh 23 B 486 (1898) Shiva v Mahto 

(5) Bai V arunda i Bai Mauegavu, 18 B Mahto -8 C 334 (1001) as to subsidiary 
807 (1893) , and seo Bhagvantrai t Mehta, relief asked not affecting subioct matter 
21 B 40 (1892), Gulabsmgji » Lakshmsn see Hukm Chand op at 243 

Smgji 18 B 100 (1893), Ibrohimji i (6) Seo Harihar Prasad Siught ShjaiuLal 
Begonji 20 B 2Co (1895) As to the valna Singh 40 C 015 (1013) , a plamt rejected 
tion ID particular cases such as account for lOsufScicnt Court fee held that plaintiff 
(Kushal Chand t ^agendas 12 B 675 C77 conld not value his case differently for the 
(18SS)) adoption administration partition purposes of Court-fee and jurisdiction 
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ftble for the computation of court fees and the \ aluc for purposes of 
jurisdiction is not the same, and it is altegcd that the suit has either b\ 
mistake (1) or intentionally (2) been o^c^^^ued the Court enters upon a 
preliminary inquiry before going into the merits to determine this question 
and if the suit be found to be o\ciTaIued it will return the plaint for presenta 
tion to the lowest Court of competent jurisdiction If the claim is amended 
so as to increase the original value, jurisdiction may be taken away (3) 
But while the subject matter of a amt is determined by the plaintiSa 
allegations in the plaint the \aluation of the subject matter which directly 
determines the jurisdiction in its pecuniary aspect does not depend absolutely 
on them The plaintiff can demand anything he likes and the demand mil 
determine the jurisdiction which will further depend upon a proper saluation 
of it But the plaintiffs saluation of that demand will not always be con 
clusi\e for that purpose (4) No person can value his suit at a figure higher 
than what liis own statement of facts shows that the subject matter of it is 
worth (5) If however, during the trial or at the conclusion of the suit, it he 
ascertained that the claim has been overvalued it is necessary to see whether 
the overvaluation has been bona fide or not The value of property depends 
m large zooaauro upon opinion and the Court will therefore not declare vrant 
of jurisdiction if in good faith the plaintiff has alleged the value to be witbin 
thejuiisdiction 

The approximate amount stated in the plaint may be taken it being a 
general principle that ev en where jurisdiction depends on particular facts stated 
the proceedings will not be null through a mere error m stating the facts so os to 
found the jurisdiction, though they will be voided probably by fraud or at 
any rate, will be voidable against him who has practised it (C) 

It 13 the Iona fide nature of the claim and not the amount actually 
recovered which determines the jimsdiction otherwise the Court would in 
many cases find itself m this anomalous position, it would have had full 
jurisdiction over the case from its inception up to the vciy moment of giving 
judgment and would then fmd that the conclusion at which it had arrived 
had the effect of depriving it of juiisdiction So where a person sued bona 
fide in the High Court to recover Rs 843 12 0 as damages but tlirougli 
defective proof failed to attain a larger amount than Rs 75 it was held that 
the High Court had jurisdiction under clause 12 of tlie Charter (7) The 


(1) Krislinau t> Pavi \arin» 8 M 3S4 
(1885) 

(2) iramidunn 5sa Bibi v Coinl Chandra 
Vtalakar, 21 C CGI (1897) 

(a) Chfludiv Knmhi 9 Jf 203 (188o) 

(4) ITukm Cl and Cml 1 roerdure Code, 

2rc 

(5) Mootoo t V erapah Chetty, 17 W R 
243 (1872), the subject matter in Vahsbir 
Singh \ Behan J3 A 320 (1891) «as 
not espablo o! exact Taluation m whieb case 
the val to p it b) tl c ptamtifl if ton I 
in%l l>e a lopU-d With repartl to estoppel 


as to valuation against a defend int s e 
Brohtoo ifoyee t Vnui d Chandcr 22 W I 
120 (1873) 

(6) Kondaji Cagaji t Anan 7 11 44*1 4 I 
(1833) per West J 

(7) fciknr Chand t Somngmull 1 IIj lo 
272(1883) ref Donon oily l^aan r Camp 
bell 19 VV R 20 (IS-2) Joy Doorga r 
VfanicLChaDd IGW R 243 (1871) , Vlababir 
Singh e Rcban Ijit 13 A 320 (1801), 
Tamrshwar r D lu 21 C 653 (Igoi) a« 
toaj j>eal« aeo Silmony Pingh r Jagslain II u 
r y 23 r --ir (iROf) ih,. 
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' 1 1 ' / r< 'O'j ^-Lv t’ »■ LLO'^urt j is a*) I f'- r ' d :s a f - ' a ’'S 

•1<*< n nii< or i-Cf IL** jc'- oa it is t* a* C-i r- } a* to cjLS-de’ 
arj'I jfj'jujr' jjj t'j* tjjt, not oali ns to tia* ciroaa*, bat as to \1- to'‘al siaoaat 
a b' i for JT thf p’aiTjt and di'niE'^d m tb** p“or«/- ; ti.** cla.ni fo*" tie 
rortjon <']j*r'j]''v 1 h'lnj adjadioat'd cf^a not J<i_5 tiaa tia* for *'*• portjoa 
df''r<fl Nor 15 t*j'‘ o*}j'r toars» p’^'^j'-ab'** as tl^amoar:* p’^ored cannot 
Vfjo v/j it iv 1 jtnin^w m-nt of tl »• tait, aai jcn'Iii't^oa mn^t i-e £sod b'^ore 
pro"" Jjf)/5 ar' cornn»n''#-d ani e'nd'*n'"*‘ entered tspoa(l) Tic j'ccainaij 
jiiri'‘dKijorj of a Cml f’ourt oa it3onpnalorapp'‘l*a''' ' d** i® c ’-d-canlr speabinp. 
/o ortj' 1 by Vjf uJu** rtal/d b^ tb*“ plaintifi la 1 is plaint ; 1 st li a smt iavinj 
Tf /iT'l to tlj** \aluation in ih* plaint is tntLin tie jun^dict on it i« cot ensued 
by til' Court finlirj^ that a d*'Cre* fo-asomeiccedinz thebmits of its 
juri-' li' lion ehould b' gnentoltepIaintifi.{3) 

It is a w»Il J no\r;i principle that the m'^nts of a demand arc immaterial 
as afl^'lirig jurislirtion It is a mistalcn con''ep*ion that ]an«(iictioa depends 
on f If Is or th'‘ a' tual czi'lence of matte*^ or tliin;:3 in'tead of cpon the allega- 
tions ron'rrnin^ th» m (3) The question of jansdiction does not depend npon 
t lio truth or fubOiood of the claim, but upon its nature , it is determinable at 
• li< I oinm' n" fnf nt, not at th** concla^ion, of the inquiry (f) It has, boircTer, 
h" II h' Id in tliix f ountrj that a plaintiff cannot give jurisdiction to or talcawar 
jiirm fii (ion from a < oiirt hy adding to his claim something to s\bich be tvas 
not eni Kh d iijion any view of the case, and such unirairantablc addition to liia 
fluim mint b< iitrti'k out and the jurisdiction of the Court determined with 
rr f« rf ne« to the re^t of his claim (5) 

ibit tlio rasf s t< f< rred to m the first of the last mentioned decisions appear, 
it has he<n pointed out,(C) to proceed upon a misconception of the nature of 
jiirisdietion as slated nhovo, unless they may bo justified on the ground that 
iin “ f xagf^enitcil claim thus brought for the purpose of getting a trial m a 
differ/ nt Coiirl tn Aiihstantially a fraud upon t)ic law, and must b© rejected, 


lirii tjj);l)rrl |ti / 1! or inn/'fi wlicro tli« ruit 
Jns l<<n tonfl Jib ov' rv/iliir/l, tlio mluro 
tl tli< iKiiiaikI ilfirniilnliig Jurisdiction 
f^'dl (ioMiiini t hliama Churn 
'liilion'i.'ii'x , 'I^nihti}.’- inert., 

7 n ilfS(IHHI)] Kliilial ir 6ingh t Jlclwri 
IIA 'I20(JH')I), Wolien IaII P KheU 
ram JitnrwAry, 25 W. 11 70 (1870), 

lUmoiIlinr v 'Irltnhak, 10 1) 370 (1885), 
ill'll , I 111 nlitnAii lUintkAr p Ilnl aji llhatkar, 
K 11 31 (1M83)| Niliiiony Singli t Joga 
•v liiixtlni liny, 2J 0 01(1 (1800), llraliunji 
Cha b'lof'ii. vO 207 (1605) As to tlio 
^ "hrn plaintiffs 

COT (1893), ftnUllpd "dh a general prajer 
1 B 40 ( 1692 ) '^aiUio JliB t Bamji, 10 A 
mSli. 18 B H 

loionji 20 B CGSH'h Cnil I’rocidiiro Cbdi, 
ion in particular 

Kushal Chaod i N* Ihunji I’utaV, 10 A 280 
^88)] adoption adi 


(1891) 

(3) Reo Ilulcm Chant!. C P C 244 

(4) li V Holton, 1 A d. L N S 74, ]>er 
Denmao, CJ 

VAmtihvtnisxi. BiJi*. •. ij/vja]. Chamlin. 
Malaknr. 21 C at p CCO (1807), referring to 
Kanda Kumar Bannerjoo t Tshan Chandra 
Bannorjee, 1 B L R Ol, A S C (1803), in 
nhich it noB held tiiat the 8 C C could 
not ko ousted of its jurisdiction merely 
asking for an alternativo relief to nbich the 
plamtiff Mas not entitled. Laksbman Bhat 
Lar t Babaji Bhatkar, 8 B 31 (1883), 
Bonomnlly Ii'aM-n v Campbell, 10 B L R 
103 (1672), and distinguishing the case where 
the claim Is not absolutely untenable, but has 
to bo dismiiSid only because the evidence is 
iiuuflicient 

(6) JTukm Clmnd, op cit 215 
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wlietlier it arises from mere rccUessncss or from an artful design to get tUe 
adjudication of one Judge rnstead of that of another, ’ (1) a principle irhicji 
may apply nhen the intention of evading the competency of jurisdiction ib 
certain (2) In practice lioweaer the establishment of fraud -which should 
not be presumed, mvohea considerable difficulties To every case m which 
the demand is evidently exaggerated there will be many which vill be really 
doubtful and where the Judge might act according to his own peculiar views 
m declaring himself incompetent to take cognizance of a demand beyond tlio 
pecuniary limits of his jurisdiction as he finds it too excessive (3) 

The general effect however of the Suita I atuation Act is as already 
stated, to avoid an independent inquiry to determine the jurisdiction of Courts 
and this question in respect of eimple overvaluation as distinguished from 
other additions to the claim (4) is not so likely to anse as formerly And m 
the case of appeals the matter is now regulated by sect 11 of the Suits 
Valuation Act Since the passing of that Act it has been held that while it 
13 no doubt a sound rule that Courts should not allow parties to evade the law 
relating to matters of jurisdiction and that where it is found that a patty has 
intentionally exaggerated his claim lu order to bring Lis suit m a Court wjuch 
otherwise would not have jurisdiction to try it before the merits of the claim 
ha^e been gone into the plaint should bo returned to be presented to the 
proper Court , yet this rule must be taken witli quablications and one 
important quahfication is that embodied in sect 11 of the Suits \aluatiou 
Act, namely that where the «uit has been fried on its merits by the first 
Court, and the overvaluation of the suit is not found to ba^o prejudicial!} 
affected the disposal of the suit on the merits there the objection os to juris 
diction should not be given effect to A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdiction may be pum>hed by having no 
costa allowed to him , but it does not conduce to promote the ends of justice 
if an Appellate Court were to set aside a decision whieli is found to be correct 
on the merits simply because the value of the suit had been designedly increased 
or diminished to evade jurisdiction (5) 

The proper valuation of the subject matter of a suit determines the 


(1) Per West J Lakshmati » Babaji 8 
n 3J ^J553} and we D yarira Xlsa ? Laaic 
bI war Prosad 17 A 70 (1894) 

(2) Thedjctum or port onset it howercr 
Bccms not to haro been approred m Koti 
Pujari V Majijaya 21 M at p 274 (1897) 
iraraidunnissa Ilibi ( Gopal CTiandra 24 C 
6(51 (1897) 

(3) Ilulijn Chand op cit 245 246 In 
Kotj Pu;a7j t ilanjaya 21 Vf 271 (1897) 
tl o 11 C. pointed out the distinctjon befircen 
tbo question whether tho plaintiS lonld 
rrco%er tho wl ole or onij" part of the sums 
claimed by him and tho question of tbcoTcr 
valuation of tho Bubjecl natter 

(4) F 7 a claim for altcmativo relief as in 
Santa Kumar Banuerjet « Khan Cl an Ira 


Bann^rjee IBLPOl (ISOS) 

a>i$e 

(o) Ilamiduniussa Bibi v Gopal Chandra 
Valalar 24 C CGI (IsOi) See Kagbunath 
Charan S ngh t> Shamo Koen 31 C 344 
(1903) See as to Suits Valuation Act llukin 
Cfand Res Judicata 420 Even where tho 
raloation has been arbitrary and no objection 
to jurisdiction has been taken e. 11 of that 
\ct mJJ apply UJemannessa Blbi r 
Mahomed Ilatem 31 C 849 (1004) but see 
also Doidya Nath Adia r Slakhan Lai 
4dbTa 17 C (K0(1‘^U0) The section applies 
to the rcvi- onal jurisdiction under s. IIS 
and IS enscteil notwithstanding anvlbing in 
a. n9 po f 


/ 
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question of essential jurisdiction throughout tlie suit The jurisdiction m 
appeals and execution is determined pnmanlj* by tlie amount or value ortlie 
subject-matter of the original suit Appeals from decrees of original Courts, 
wJien allowed lie “to the Courts authorized to hear appeals” from these 
Courts (1) Appeals from orders lie to the Court to ^\hicli an appeal lies from 
a decree (2) In the case of appeals to the Prn y Council, the value of the subject- 
matter must be Rs 10,000 and upwards, and the amount or ^ aluc of the matter 
m dispute on appeal must not be less than that amount (3) But in the case 
of all other appeals the valuation of the dispute on appeal is not considered 
even in determining wliethcr an appeal is to lie It was formerly contended 
that the appeal should be held to lie to the Court haMng jurisdiction over the 
amount in dispute in the appeal, but it is now settled that the value of the 
original suit, and not of the matter in dispute in the appeal, is the criterion bj 
which to determine appellate jurisdiction It is thus the monej %nluc of the 
original suits that fixes the jurisdiction of the Courts throughout the subse- 
quent litigation m its several stages, and not the ^alue of what has been left in 
dispute (4) Not only does the junsdiction continue throughout the suit, but 
whatever may be the result of the suit mall such proceedings also, such as 
execution as bv the Code arc brought within its cognizance ns incidental to the 
suit lurisdiction is not lost in erecution, because the interest accrued nftri 
decree has raised the amount duo .above the monej limit (5) Bee genernllj 
as to execution sect 38 post 

“Civil nature”— Tins will exclude all criminal proceedings, but the 
term* civil ’ cannot be considered .as merely the opposite of criminnl for then 
arc suits which though not relating to matters of a cnminal, are yet not of 
a civil nature Thus the explanation, which merclj declares and enacts the 
law as It has always been administered by the Court, shows that suits as to 
religious iitcs or ceremonies, which involve no question of right to property 


fl) S 96, ’^sl As to the Courts so 
autlionzed, see TJcngal Ciril Courts Act {XII 
of 1887) ss 20, 21 , MaJfaa Crnl Courts 
Act (nr of 187S) a 13, BomUy Civil 
roiirta Act {\I\ of ISOO) 8, 17,2r.27. 
Pimjalj iiria Art (WIH of ISSJ), ss 39. 
•10 

(2) S m.]osC 
(a) f, 110. ;*wl 

(f) Aruthusami Pilhi i lluthii CIiuluoi 
Inn 7M ir r R 370(1874), DoolyChaod 
t Nirhan Singh. 18 W U 2<2(1872), Jag 
Ivalr Har Naram Singh, 10 A 624 ( 1888 ), 
Vlahibir Singh v Behan Lai, 13 A 320 
(ISDl) , nor conversely can a plaintiff vnlae 
Ins appeal at a greater amount than the 
original suit Radha Prasad Singh t 
PathanOjah 16 A 303(1893) Mesneprofits, 
if demandel by the plaint, niiiat be admitted 
into the caViil itK n of the appenlallc valnc. 


the mesutiro for detcmuniiig a plaintiffs 
right ol appeal being tho amoiiiit for mIdcIi 
the defendant has resisted the ilerrre As a 
natiiial result, however, of the principle in 
wliicli pirisiliction in appeal la tal en iiitereef 
or rosts eubsequentlj acenimg rannrt le 
Included for the detennination of tie jnns 
diction JTiikm Chand, Res Jud 315 

me 

(0) Shamrav Pandoji r Kiloji Ranuji, JO 
It 200(1885). Ifulm Chand. C P C 250. 
and Bee as to cxociitwa PutaUntain t 
Dliondu, 6 B 682(1800), but ns to a claim 
iindera 331 of tho former Ctode, and 0 XXI 
r {W of this see Jlfattanimal t Clnnnana, 4 
M 220 (1881) bee the subject of the con 
tiouanco of jurisdiction tbroiigboiit suit once 
ocquiml, clisciiwed in ITnbni Chand (iv Pr 
Code, 24G 249 
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or to an ofhce, are not suits of a cml naturc,(l) and as such cognizable bj the 
Court**, winch have also m some cases refused to interfere m matters of a pureh 
social nature Rights of a civil nature mean such rights as arc \ested 
in the citizen and fall within the domain of priNate and not of public law (2) 
These rights relate both to propertj and to the per<*ou, and suits may be 
for the recovery of possession, or damages, or for specific relief Wherever 
a right is recogmzed bj law, a suit will he to enforce it unices it is barred b) 
any enactment on the principle ub) jus ihi temedxum are such rights is 

the subject-matter of substantue law and not of procedure and therefore 
need not be discussed here (3) The question whether a suit is of a cml nature 
IS not necessarily the same as that whether it is cognizable as the cogmza- 
bihty depends nob onlj on the nature of the smt, but on the recogmtion 
by positive law of the existence of the rights stated and of the right to the 
redress sought So suits for enforcement of rights relating to caste are suits 
of a cimI nature, though thej are not always cogmzable by the Courts as 
such In the Bengal Presidencj, suits for restoration to caste were made 
expressly so cognizable by Bengal Reg III of 1793, and have been often 
tahen cogmzance of bj the Courts WTnlst, on the other band, Bombay 
Reg 11 of 1827, m gmng Cml Courts a cogmzance “generallj of all suits 
and complaints of a cml natiue,” eipressly pio% ided that “ no interference 
on the part of the Court m caste questions is hereby warranted beyond the 
admission and trial of any suit instituted for the reco\ery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party "(4) 


(1) bco Loko Mun t Oasaratbi 
rcwan,32C 1072(1903), Sobbaraj-a Mu<U 
li&rr Vcdantachsnftr,23M 23(1901), Loom 
Mecia Sahib r Mahoxsed Mecn Sahib, SOM 
15(100G), Kmhnasami Ayyangar o Sama 
ram Singracluinar, 30 3f IS3 (lOOG), aoJ 
cases there cited 

(2) Kodijalatn r Sudessana, II M J 
422 Seo Ilukm Chand, CiT Pr Code, 07 

(3) A brge number of cases will bo found 
cited m the notes to a 11 of 0 Kinesly’s 
CiT I’f Code, under the following beads — 
Abusive Language, Adoption, Account, 
Agreement, Assam Regulations, Assignment, 
Bottomry Bond Cbste, Compensation, Con 
tribution Co sharers, Decrees, IXfamation, 
Embankments, False Imprisonment, False 
Charge, Ferry, Foreign State, lYsud, llsut. 
Hereditary OITice and Pension , Kamatos, 
Ian I 1 cgistration, land Revenue, I^gal 
Representation, JIahomroedan Law, Mainte 
nance, Mortgage , Municipality , OBiee Dji; 
nity , 1 artition , Party W all , rartner«'hir« , 
IVn-iltj , Possession . Pre-emption , Pnvaev , 
Pruilego , 1 egislmtion , Peligious Ci rem 
iiiea , lleatittition of CVinjugal I ijhta. 


Revenue, revtnuo Court, Reversioner, 
alieoatiOD , Seltlcisent , Spcciiie Pemedy , 
Stamp, Right to Suo , User, Voluntary 
Assocutions, Voluntary Pay-ments, ISater, 
use The subject is dealt with in Ilukni 
Cbaods Cjv Pr Cbde, pp Tj9~7G. wbetv it 
IS more appropnately confined to some rights 
m regard to suits in which questions have 
arisen la Courts as to their not bemg of a 
civil nature, vu those relating to damage, 
caste, caste offices, ritual and offices As 
to these, SCO jwl The same subject la 
also dealt with in the same Authors book 
on Rea Judicata, pp 243-2CS Cai>o« 
deci led on tho section subsequently 1 f 
tho editions here referred, are cited m tlitir 
appropriate places. As to tho Pubh 
Demands Recovery Act see Ram 
Ham V Mosahebali K1 an, <3 < ^ 

(1901) 

(4) Hukm ITund C P t ( ^ 
lK-enhelJlhatB.21.lN? 11 t'J-X* ^ i 

»pjJicati’n tosuiU 

Sayad Had ml bal br Hi* _ _ 

{|«>») th. ugh in tWPl,*- _ ^ 

Itatp. P'2 (15 >3) li, Usr - 1' 
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SO 

Agiiii IV «int foi \wtivtiou of n riglit of priviitv is not gcncnll} allowed, 
because the suit is not rtiogniycd hy the general la\\ of liidti, ami not 
becQUbe rucIi iv suit is not of u c ivil nature a suit of tliftt charaettr being ano>\c<l 
in Gujarat and ^ nnoiis distm ts of the N V , where the right is recognized 
under local custom In addition to suits rel iting to caste, xofereme ni i\ be 
made to uerlain otlicis m regard to whuli questions have arisen from time to 
time Suita eclating to inartuge bate long been held cognixahk hy CimI 
Courts havina been made exprcs«ly so in the Bengal Prtsidenc^ b) Bengal Reg 
III of 1793 — such ns suits to diclare thctahdit) or imalidit> or jactitation 
of marriage , for damages for breach of, though not for Rpccific pcrforraaDcc 
of, marriage , and restitution of co«jUj,nl rights 

As alrcadi stated and as appcirs from the section, suits inerelj relating 
to religious rights and tcrcmoiues will not be entertained unless thej in\Dho 
a right to prupertj or to an office Tlio latter may bo either of a personal 
chaiactcr such aa that of a familj priest, or maj be a local office Personal offices 
are gradiiallj losing tjieir legal thnraeter as such, and the law now appears 
gcncnlly to rccogtuzo onh lo al offices— that is offices connected with n certain 
temple ghat or locahtv winch are cssentiallj distinct from personal offices (1) 

‘Either expressly or impliedly barred” — ^Xlic words in the former 
Code ‘ barred h j any enactment far the Ume tciny j« /orcc ** were held to mean 
csq>ri.ss>l} barred and therefoto the gii mg of a coaeuweat lemcdy did not bar 
a suit (2) As to whether the matter would now fill intljin the implied bar, 
tide -post Enittments affecting the jurisdiction of Courts will bo construed so 
far as possible to avoid the effect of transferring tJie determination of rights 
and liabilities from the ordinary Courts to evccutne officers (3) The juris 
dution of a Cml Coiut is not evludccl unless the cognixanco of the entire suit 
ah brought is barred {1) The most important restrictions on the junsdiction 
of the ordinary Cml Courts over end suits are enacted by the Acts relating 
to the tevenuo or the rent of the agricultiu-al or other lands assessed with the 
Government demaod The provisions of these Acts arc different fo’’ different 
proMuces but they all appear to be based on the pnnciple that matters likely 
to affect the liability for, or the amount of, the Goicrnmeat Land Revenue, 

optmon that the term caste’ inthatlvgala Shebait of tho presiding deity tjt a certain 
tion TOS not necessarily confined to Bindus treofS C,27C a0{l699) , Sajwd J«urnddia 
Nor are suits sllovied to lie in Bcnnbay p Abas Bavasaheb, 14 Bom L R 573(1912) 
reUtmgtocasfoofliceawiifintheyiavolTcany (suit for Rcfai and Tvadrihaia) , see also 
caste question See Hukis Chand, ap <U AlAdhusudan t Sbri Shanharaclurya 33 B 
65 In the lladras PresidcQcy the satu® view STS (1908) Ttunbah Gopal t Jvrishnarao, 

IS taken of the autonomy of caste os u> 33 B 387 (1005)) Chiuinn Dat v Babn 
Bombay Sen Hukm Chand, op at 67 Nandan, 32 A 527 (1010) 

(5) HuLm Chand, CPC 70-70 The (2) Ivwhon Mohun Iloy Cl owdhry t 
Courts, hovcier, ought not to bo involTed in Chundra NatJi Pal 14 0 644,648 (1887) 
thodetermlmfionof trivial questionsof mere (3) Slo Winter v Attorney General, 0 
digoity and privilege, although connected P C 380 (1875) 

With an office, Narajan b Kriahna)*, 10 B (4) Aatu v GhuUm Muhammad Xfaau 6 
233 237(1881), in Dina Nath Ohuckerhutty A 110(1833) and sto Hulun Cliand, C I’ C 
i I’rotap Cbuiidcr Gosnami, 4 C. W N 70 76 

(1800), tho toutt rccognsied tho right of a 
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should he adjudicated upon bj Itc\cnuo Officers who ha\o better acquaintance 
with such matters and with i procedure more clastic and summary than that 
ot the ordinarj Cuil Court" (1) As instances ot the particular matters falling 
avithin the cognizance of Rcaenue Courts and of which tiic Cml Courts can 
therefore, not tal o cogiuzance reference way ho made to sects 93 95. and 211 
of the Xortli cstern Provinces Rent Act (Xir of 1901) , (2) sect 168 of the 
Punjab Land Revenue Act (X\ II of 1837) (3) sects 76 and 77 of the Punjab 
Tenanc} Act {X^T of 1887) (4) sects 4 and 5 of the Bombay Roaenuo Juris 
diction Act (X of 1876) (5) It has however been recently held bj the Bombay 
High Court that sect 4 (c) of the last named Act is not a bar to a suit m 
which there is a claim arising out of the alleged illogalitj of proceedings taken 
for the realization of land revenue (0) 

In the Vadras Presidency (7) and m Lower Bengal tho jurisdiction of the 
Civil Courts in rent and tenancy cases has not as a general rule been excluded 
By Act VIII (B C ) of 18C9, llc\cnuo Courts were aboh«hcd oacr the greater 
pirt of Bengal, and the trial of rent smts was made over to the ordinary Civil 
Courts (8) Tho bar is in some cases duo to administrative requirements and 
practical conaenieucc Thus the Mumcipal Acts of some of the provinces contain 
special provisions barring tho cognizance of suits by Ci%ul Courts chiefly in 
matters relating to taxation (9) 

Somewhat on % simdar principle sect 133 of the Ctmiinal Procedure Code 
prondcs that no order roado by a Jlagistrato under that section “ shall bo called 


held that under this section the fact that a cnmmal trial has not resulted in n 
conviction is no bar to a civil suit against the accused (21) In somo cases tho bar 


(1) Sco Hukm Chant] Rcajud 

Civ Pr Code, 77 ft teq , whero tho various 
Acta referred to m tho text arc discussed 
Jamla Bmgh t Kingsley, 17 C W N 1201 
(1913) 

(2) Sco cases cited jb [and seo also 
OKucalysCiv Fr Code, notes to s 11] 

(3) Sco lb 

(4) lb 

(5) Ib , and notes to s. II in 0 Kinraiy « 
Civ Pr Code m which also eases relating 
to tho Khoti Settlement Aet are also cited 
Bom , Act I of 1SS9 \s to special Acts 
for tho relief of Taluqdara or Agricnl 
turish> SCO 8 0 Sindh Encumbeted Estates 

Vet, IbSl, and tho Broach anl Kaira En 
cumbered Estates Aet 1S81 

(C) Gangaram Hatiram Gujsr r Dakar 
Ganesh 37 B £12 (1013). and for Agra 
Tenanej Vet, sco Ram Chantra Fai r Jinsi 
VI mm SC V 4S (1913) 

(7) b 87, Mad., Act Mil of I'a,, and 


sees 2 Mad, Peg VI of 1831, and b C2 Act 
M of 18« 

(8) See now Act (Bcng) VIII of 1885 ss 
144 (2 , 153 , as to suits to scttlo disputes 
prior to completion of record of rights aco 
TVoylokhvacath Boso v SIcLcod, 29 C 23 
(1899) , Durga Slohan Gaogo Padbya t 
Sukumar Bas, 17 C N cdxxu (1013), 
Lalla Baligiam Smgh t ^lobunt liamgir, 
DC \\ N 311 

Bt 
Di 
re 
M 

(1907) 

( 10 ) CbuniLallr Bam Kahen Sahu, 13 t 
400 I B. (!*'»!>) overruling KhodabuVah 
Jlundalr Bfooglu JIandal 11 C. CO (16^0 

(11) Keahab r Mamn ddia (lO’Os) 13 C 

V\ N 




88 


nil- CODE Oi CIML 3DOCEDURL 


Paht 1 
Sec 0 


iioiinst Cl\^l jurisdiction is merely of i pro^Hioml tinrnefer, as in tlio ca‘-c of 
the Pensions Act of 1871 (1) TJie Ciwl Courts nre bound to respect an order 
jnssed bj a "Magistmto ^^Ilcn lie is noting witl in Ins jurisdiction , (2) but a suit 
Jias been lield to ho declaring lint the order of n Magistrate pissed under 'cct 
filS, Act X of 1872 MIS without jurisdiction and ginng relief by dechnng the 
phmtifl 6 right (3) As also one for nmintenance of a child nolwitlistmding the 
order of a magistnte refusing maintenance (4) 

A judgment and decree ntiatcd by fraud or collusion is a nullit}, and a 
hUit Mill ho to set It aside (5) Tlierc is no enactment bimng the Court s 
jurisdiction to entertain a smt to set aside on the ground of fraud a decree 
pissed bj another Court of concurrent jurisdiction (6) IVhde the question 
whether a decree sought to be executed ins obtained by fraud is not within 
the scope of sect 47 poil and can only be raised bj a separate suit if however 
the decree is not impeached for fraud but onl) the execution proceeding-' 
thereunder, the question must be raised in those proccedmgs and not by sepiratc 
smt (7) A grant of probite is not m the nature of i summarj proceeding to be 
contested by n regular suit in the Cuil Court The grant must be contested bj 
ic application to roiobc lo the Court of ProbifefS) The grant oi probite is 
the decree of a Court wl ich no other Court cm set aside except for fraud or want 
of jurisdiction (0) 

The former se tion dealt onl> with bir bj specnl enactment but there 
are other cases m which a siut is not allowed to he on general principles of 
law The amended section includes an implied bir In some cases a suit 
is not allowed as there is no substantiie nght gmng rise to a cause of iction 
b} reason of the non rccogmtion of the nght on account of some rule 
of Btatutorj or common law or of some pnnciplc of pubbe policy or mopiht) 
So 1 special procedure hanng been pronded m the Onminal ftoceduro Code 
in regard to pubhc roids a suit ivJl not ho for obstructing a pubhc road unless 
the plaintiff has suffered special damage As regards howeier iiui«inces 
see now sect 91 poit Certain suits are barred in the interest of pubhc 
monlitj These cases proceed on the ground that a Court ought not 
to enforce contracts injurious to and against the pubhc good and not on 
the groimd that the suit is not of a ci\*il nature or there is a defect in 
the jurisdiction of the Cml Courts o\er it (10) Again a smt does not he 
to recover a i oluntary payment because there is no right to recover (11) 
Where a statute enacts a n^t ox an obligation and provides a method of 


(1) See ss 4 G 7 and 9 

(2) liedarnath t Rughoonath 0 If W P 
104(1874) TJjalamayir Chandra 4B 1/ P 
r B 24 (1860) 

(3) Gopi Mohun JIulhcL t Taramoni 
Clowdliiam SC 7 (1879) F B 

(4) Ghana Kanta e Gereli 32 C 4 9 
(1904) V 

(5) fcco vluthora Ev denco let not s to 
8 41 cases there t kd an 1 in Olvincalys 
C\ Ir Lode notes to 8 11 t i toe 

Iraud V 


(G) Rundolal Bose v Ristanni Dosacc 30 
C 369 (1902) 

(7) See notes to s 47 post 

(8) Mayho r Williams 2 1 fC8 

(1870) 

(9) AomoIocbunDuttt ^ilruttunMundlc 
4C 360(1878) 

(10) See Hukm Chand 0 P C lOj IOj 

as to the necessity to enforce oil gations in a 
BpcciTcmanncT seetascscitcd mO luncily b 
C v Ix Co! 8 11 Specif c Remedy 

(11) But SCO ss ro 7- Contratt Act 
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ouforcjng it, tint method nad not the lemed} at Common Luv must be 
lolloiscd ^\^lc^c ho^\c^c^, a Btatute w confirniatorj of a preexisting 

right the new remedy is presumed as cumulative or alternative unless sn 
intention to the contrir} appears from some other part of the statute (I) 
The Hsdras High Court has recognized that principle m disallowing suits 
brought to enforce registration otherwue than in accordance with the 
provisions of sect 77 of the Indian Registration Act The Calcutta Madras 
and Allahabad High Courts hold tlat a suit will not he to compel the 
registration of a document after a refusal by the sub registrar to register the 
same except m accordance with these provisions (2) Agam when bj an 
^et of the Legislature powers are given to anj person for a public purpose 
from which an mdundual maj receive an injur} if the mode of redressmg the 
injmy 13 pomted out h} the Act the juri^iction of the ordinary Courts is 
ousted and in case of injur) the part} cannot proceed by ordinar} action (3) 
So the Code prondmg a special method of paying the necessar} expenses of 
a witness the latter cannot sue for them (4) Every Court is competent to 
award costs in an} proceedings and a separite suit vrill therefore not ho for 
their recovery (5) 

Lo bar to a suit will bo implied however from the provision of o Bummary 
and special remedy in a special Act for a right existing under common 
law Thus a suit for compensation for wrongful seizure of cattle will 
he in a Civil Court the pronsions of Act I of 1871 being no bar to it (6) 
A suit mo} be brought for confirmation of an execution sale winch has been 
set aside by the Court (7) or if the execution should have been transferred to 
the Collector by the Collector (8) ordering the sale So also under the last Code 
It was held that notwithstanding sects 318 310 328 and 331 of that Code 
under which action might bo taken by a purchaser at an execution sale to recover 
possession of the property purchased a rcguLir suit might also be brougl t b} 


(1) Bcckford v Hood 7 T R 620 \al 
laacc t Fall? 13 Q B D 109 fiS^) Ram 
ayya t tedactalla 14 M 441 (18^) 
Sdtappa Filial t Raman Chctti 17 tJ 1 
(18D'*) and see next note 

(2) Edun t KTal emmed Siddik 9 C 11^ 
(1882) Kunhimmu t Viyj-athamma 7 BI 
535 (1884) Bhugwan Smgh v Kboda 
BuLsh 3 A 397 (1881) Abdullah Khan < 
Janki 10 A 303 (1S04) Vcnkatosami ( 
Kistayya 16 M 341 (1893) nor u Bombay 
in tho absence of an agreement to that 
effect In re Shaik Abdul Azii 11 B 691 

j 695(1887) 

(3) Goveroor v Sloredith 4 T It 294 
Stevens v Peacock 11 Q B "■31 (184$) 
West V Dowman 14 Ch P 111 llukm 
Chanl C P C 99 

(4) Do Saran r Ilumsh Chundcr Biswa* 
o M 1 see ltd l (isr-i) a t Bin a 
8 oner to tike accounts tn"»\ sue Cojialatat 


namayjar t Bupala Laras mha 4 K 399 
(1682) 

(5) Nahram Das i Ajudh a 8 A 452 
(1886) Kadir Baksh t Salig Ram 9 A 474 
(1887) Costs incurred in cr minal proceed 
mgs may be recovered only as damages for 
malic ous prosecut on filahomed All i 
Bayama 14 B 100 (18S9) Faxal Imam r 
Fa»l 12 A IGO (18S9) And see generally 
as to ea ts for costs Jalam 1 anja t Khoda 
Javia 8 B 11 C It 29 (1871) Ref Case 
3 M II C R 341 (ISC") ‘^obbarav-a r 
tatblingam M 01 (IS"^ ) 

(6) Shuttrughon Pass t Uokna 16 C 169 
(1889) miUrli as to Act 1\ of 1861 
Knshna r Reade 9 SI 31 (ISSo) Act t III 
of 1890 » 25 Ilomlay AkLan Act JS"6 
Larayan Venku r ‘takharam II B 519 
(1$!>7) beo llukm Chand ( 1 C 100 

(*) Atuouddm r Raldeo 3 \ Sol (lf>‘>|) 

(8) lUmle R li r Kalla. 9 A Hr (Its ) 
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litm for tlio reco\tij of tlio hiinp.fl) Iho two tcmcclici bcinj* concurrent And 
notwitlist'mdiiij'thc procedure undcrscct 152,0 XX r G, rcct 1U,0 XLVII 
r 1, post, mny 1)0 available, there is nothing to pret ent a suit to rcctifj a mistake 
in a decree (2) 

Generali), where a decree holder can proceed under the ciccution sections, 
ho cannot bring a regular suit feo where, Jia\ing obtiined a decree for 
money, A sued to recover tho unsatisfied buIanLO thereof from B , alleging 
that tho propert) of tho deceased judgment debtor was in his pos'cs'-ion, 
it was held that ho should have enforced his decree by execution and sale, or 
by execution and attachment and appointment of a receiver, and no regtdar 
suit would lie (0) A suit docs not ho for damages for non compliance with a 
mandatory injunction to compel the perfornmneo of which tho plaintiff had 
hi3 remedy in execution (i) Nor will a suit ho for the costs of a rcccncr which 
were deducted in execution of a decree for mesne profits from the amount 
of such mesno profits, inasmuch as the objection to such deduction should 
lia\ 0 been urged iii the execution proceedmgs (5) So, in the case of 
an'ordmary action in ejectment in wlucU a plaintiff gets a decree for posses- 
sion of the propert), if ho takes no steps to execute that decree mthin the 
time allowed bv law, ho cannot by a fresh suit, based either on tho decree or 
on his title as it stood at tho time that tho first suit was brought, e\ado tho 
law of limitation (0) A person suing on his proprietary titlo to recover 
possession of mortgaged property on tho ground that tho mortgage had been 
satisfied, and obtaining in unconditional decree for possession, is in tho snmo 
position (7) Tho principle is that once on) right lias been enforced bj a suit 
in which a decree has been obtained, tho decree becomes tho embodiment of 
that light, and tliat right in its mchoato state is merged m the decree (8) tho 
enforcement of winch, if not barred by limitation must bo by proceedmgs 
taken to execute it As regards suits for redemption, considerable confiict 
exists In some cases the existence of a pnor decree for redemption unexecuted 
has been held to bar a subsequent decree for the same relief The question 
has been variously viewed from tho standpoint of tho general prmciples 
referred to, and the applicability of sect 11 (formerly sect 13) and sect 47 
(formerly sect 244) of the Code It appears to bo agreed that in some 
cases sect 13 would ha\e barred the subsequent smt A Full Bench of tho 


(1) Eishon Mohun Roy v Chuadcr Ifath 
Pal, 14 C G44(1887), Sevno Muttusami, 10 
M 53 (1885) , Seni Mohun Banea v Bhago 
ban, 0 0 G02(18S3), Balrant Saotaram r 
Babaji, 8 B C03 (1884), aa to symbolical 
possession, sco Jaggobundu 31ittcr v Puma 
nund, 10 0 530, P B (1880), Gossain 
Dalnmr I’oii v Bepin Bebary Mittcr, 18 C 
520 (1891), Mahadeo t Janu, F B,3C B 
370 (10121, 14 Bom L E 115 

(2) Jogtewar Attia v Ganga Bishjiu, 8 C 
N 47\ (1901) But in a recent case, 

Bhandi Smkh t Dowlat Roy, 17 C W K 
t)2 (1912), A Ins been held that generally 


such A suit 13 not maintainable, though it 
niay be go in particular circumstances 

(3) Muza Mahomed v Widow of Balma 
kund,3 I A 241 (1671) 

(4) Jawatn v Emile, 13 A 98 (1890) 

(5) Kazeo Mahomed v Lallah Jassodal, 

1884, W R 247 (1804) ^ 

(6) Sita Ram v Madho Lall, 24 A P B 
44,atp C0(1901), Vedapurattiv Vallabha, 
25 M atpp 3»7, 328 (1901) 

(7) 6ita Ram v M^dho Lall, supra 

(8) Vedaporatti r Vsllabba. 25 M F B 
300, 312 (1901) 
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Allahabad High Court lias held lint the nature of rcdcinjitioii decrees makes sect 
214 (now 47) inapplic-;blc, and that the operation of the rule of res judteata 
depends upon the nature of the decree made m the previous suits in each 
instance 4^1010 a Court lias once adjudicated upon a mortgagors right to 
redeem, so inanj of the issues as bore upon that and arc heird and determined, 
become rc-s judicata and cannot be re opened , but unless there has been a 
determination that the mortgagor has no nght to redeem, there would still 
remain one other i« 5 Uo m a subsequent suit, which Nsould not be res judicata 
Until a mortgagee has applied for an order of sale under sect 93 of the 
Transfer of Property Act (sec now 0 X\XI4 r 8) the plaintifi s rtgf t to 
redeem exists, and can bo at any time enforced If therefore a mortgagor 
has obtained a decree for redemption, wluch does not contain a provision 
foreclosing the right of redemption on default, and has not enforced that 
decree and has not paid in the decretal amount snthm time, he can subse- 
quently bring a second suit for redemption of the mortgage in respect of 
nhich such first decree wis obtained (1) On the other hand a Full Bench 
of the Madras High Court has held that where a siut for redemption has been 
instituted and a decree for redemption has been passed therein but not 
executed, a subsequent suit is not mamtamablo for the redemption of the same 
mortgage The cquit) of redemption no doubt remains unforcclo«ed, and the 
relation of mortgagor and mortgagee continues until on order absolute 
under sect 03 (see now 0 XXXIV r 8) is made , and having regard to the 
continuance of the relation of mortgagor and mortgagee, earlier decisions of 
the same High Court held that as such jural relation bod not been put an 
cad to a second smt would be Tho Pull Bench however held that though 
the riglt might oust the remedy was barred bj sect 11 (formerly sect 13) of 
the Code A decree for redemption parsed under sect 92 of the Transfer of 
Property Act (see now 0 XXMV r 7) is a final judgment within the mean 
ing of sect 11, post, but if the order absolute for foreclosure or sale under 
Beet 93 *13 the final judgment, and tho decree under sect 92 (see now 
0 XXXIV r 7) 13 interlocutory then if no order is passed under sect 93 
the suit 18 pending, and sect 10 (formerly eect 12) post, bars a second trial 
The fact, therefore tliat no order absolute baa been made under sect 93 (see 
now 0 XX\1V r 8), cxtinguisbmg the right to redeem, will not allow of a 
second suit being brought, though it will entitle the mortgagor to exercise 
Ills right of redemption under the decree if he be not barred bj limitation 
by obtaimng a postponement of the daj fixed for paj ment (2) Tho Bombaj 
liigh Court lias Jield that a decree for redemption on the default of the decree- 
holder to paj the jnoncj declared to bo duo within the time fixed b) 
the decree or, if none be fixed witbm the time allowed bj law for tl o execu 
lion of tho decree operates ns a judgment of foreclosure and debars the 
luortgjgoi' from nftorwards brtngm , i second nut t \ redcim the sune pro 
icrt}(3) As rogirds the Cilcuttx Hipb Court the onl\ two reported decisions 

{DStaltAmt MadhoUl 21 A 1 B 44 (1901) t B 

(IJOl) ovcrrotuignav, Ratiud^nlDG (3) G.n Varant r \araj-*n 7 B 4G7 

' “'B *■ bhapurji 10 B 4^1 

(2) \cdaruratti . NalUblu _o M 300 (Ib^l ftU except, on cf the £nt decree 
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appear to bo in conflict (1) In the under-mentioned ease, (2) a bccond bint 
^\as allowed on the ground that the first amt ilul not in default foreclose tlic 
ri^Iit to redeem, and that the cause of nction m the two amts wai not the eninc, 
thus cvcluding the doctrine of res judicata In, llo\vc^cr, a subsequent 
case (3) xt was contended that until an order absolute for sale was made the 
light to redeem existed, and that the amt should be regarded as a suit to redeem 
In overruling this contention, the Court observed as follows “Eaeii if 
there is no order absolute, the decree «is» directing the sale is in existence, 
and if the right to redeem bo still alive, it cannot be enforced In a separate 
suit ” 

When a decree declaring a right to partition has not been given effect to 
by the parties proceeding to partition in accordance with it, it is competent 
to the parties, or any of them, if they still continue to be interested in the joint 
property, to bring another suit for a declaration of a right to a paitition in 
case their right to partition is called in question at a time when, by reason of 
limitation or otberwnse, they cannot jmt into effect the decree first obtained 
In this respect, suits for declaration of right to partition differ from most other 
smts (4) In this case there was no decree actually making partition, while 
m the under mentioned ca3e,(5) m which there was a decree directing partition, 
it was held that such decree operated as res judicata, and the subsequent suit 
was barred 

A second suit will he if the first suit is for money against A , and the second 
to realize the decree from the property of a stranger thereto (6) 

Prtmd facie an action lies on the judgment of every Court of competent 
jurisdiction unless the right to sue be taken away expressly or by implication (7) 


barred, tho appellant then attempted to fall 
back on his moitgage and the right to redeem, 
which was not barred , the Privy ConDCil, 
without deciding whether this could ordi 
nanly be done, held that this coarse was not 
open to tho appellant as it was a new caso] , 
Maloji V Sagaji, 13 B 607 (1888) [Decree for 
redomption — eubseqaent suit by mortgagee 
for sale] See as to these cases Tedapuratti 
V Vallabba, 25 M 300 (1901) hcc also 
Chudasama t Ishwargar, 16 B at p 24S 
(1891) As to cscciition of decree after 
three years Narayan v Anandra, 16 B 480 
(1891), Marutir Krishna, 23 B 592(1899), 
as to the necessity to soo having regard to 
tho doctrme of res judicala that the decree 
covers all rights \uiayak v Dattalraya, 
20 B atp 668 (1902) 

(1) Vedapuratti v Vallabba, 25 M at p 
311 (1902) 

(2) Roy Dinkur Doyal v Sh^o Golam 

Singh. 22 W r. 172 (1873), ref, Dhond 
IJahaJur t Narain, 21 A 252, 261 

(1899), Sita Rim t Sladho Lai, 24 A. at 


p 63(1901) 

(3) 8ira Persbad Sfaity t. Nnndo Lai Kar, 
18 C 139. 142 (1890), dist , T,ara Prosad 
Roy V Bhobodeb Roy, 22 C 931 (1895), 
ref, Vedapuratti v Vallabba, 25 HI at p 
334 (1901) 

(4) NasratuUah t Mujtballab, 13 A 309, 
313 (1891) This case, but only in so far as 
It was a decision on Act \rv of 1873 (N W 
P Land Revenue Act), was overruled by 
Hluhaoiinad Sadiij t Lautc Ram, 23 A 291 
(1901) • Jagu Babaji v Balu Laiman, 14 
Bom L R 1193(1912), s c,37B 307 

(6) Soni ilajanlal v Munsbi Iliniatbhai, 3 
Bom. L R 94 (1900) , distinguished in 
Jagu Babaji v Balu Laxman, supra 

(6) GoorooDasPyno r RamNaramSahoo, 
111 A 59 (1884) 

(7) Berkley V Elderskm, 1 Q B 80o cited 
in ifoonshi Golam Arab v Curreembus, 5 C 
at p 290 (1879), Slancbaram t Bakshi, 
6B n C R.A C 234(1869), Atterrioiicy 
Dossco V Hurry Doss Diitt, 7 C 74, 75 
(1881) 
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Upon the judgment ari«cs a legal obligation to discharge it, on which nn 
action is mamtamable (1) It is br sucli an action that the judgments of foreign 
and colonial Courts are supported and enforced, and suits on foreign 
judgments are not infrequent in this country A suit will lie on a judgment 
of a Court m a Native State (2) 'Where an action on a judgment or decree 
will not give to the plaintiff a higher or better remedj than he abeady has, 
there IS no advantage m allowing it to be brought , and it would be contrary 
to the spirit of the Code to do so ^Vhere it will gi\e a higher or better remedj 
the case is different, and there arc cases m which an action may be the only 
mode of enforcing a judgment or decree (3) In the case of a domestic judgment 
ample provisions ovist for thc-ezecution of the decree not only withm the juris 
diction of the Court by which it was passed, but within any part of the British 
territories m India And on the principles already adverted to, where 
provisions have been made m regard to execution and the decree holder can 
proceed under them, he cannot bring a regular suit In such cases the qualifica 
tion to the general rule comes into operation, the right to sue being tahen away 
by implication 

A suit will not lie m a Small Cause Court on a decree of a Subordinate 
Judge 3 Court (4) or on a decree of its own (5) as tbo law makes full provision 
as to the mode of obtaining satisfaction of such decrees Nor will a suit he 
on a Teat decree of the Revenue Court,(6) nor in the High Coiut on a decree 
of the Small Cause Court, (7) otherwise in Bombay m older that the judg 
ment creditor may haae execution against the immoiable estate of the 
debtor (8) 

In the iindei mentiooed undefended case (9) under tlie preceding Code, 
Wilson, J held that a suit on a decree of the High Court would he in that 
Couit, as the deeiec had remained unsatisfied, and it was too late to revive it 
in the usual way But tins decision has been dissented from by the Bombay 
High Couit (10) A suit has also been held to be on a declaratory decree of 
which 110 execution can be taken (11) But a person who has obtained a 


{}) TranuttnTemjudtcalaii So where •» 
reference la made to arbitratu n and an award 
H given the paitii.8 to the reference cannot 
auc iijiou the original cause of action Ila^san 
/tliv JfoshilirAlj I800 P iJ Jll cited 
111 Hiikm Chand C P C 101 

(2) Mayarain t Ravji, 2t B 8C (IS99) 
[the oarhor dicisiona to the u titrarj veie 
1 rf ire the passing of Act MI of which 
made an addition to s 14 of the former Code 
eorrcsponding m part with s 13 po*/] 
Kalijugam Chclti t Chokalinga Pillai 7 M 
10 > {1SS3), ‘5ama Raj-ir t Annaronlar 
Ciictfi, 7’'! ir4{lbS3) 

(3) Jfancharam v Bakshi 0 B 11 C T 
231, 235 (1809) per Conch CJ 

(4) Ib 

(“>) M rwanji i \shsl ai 8 11 I (IS'J) 

(!) VnvndaM \i« !’»n I l’-il“aiii B !<■ 1 • 


r B. 18(1863) 

(7) Moonshi lam Arab t CnrrecmbuT 5 
C 294 \1879), overrulmg prior decisions in 
same Court See Presidency Small Ca I'e 
Courts Act (AP of JSS2) 

(8) Fakirapa t Pandurangapn, 0 J1 7 
(1631), Mcrwanji i lababai 8 B nt p 12 
(1SS3), but tho decree may be transferrrd 
to another Court Ur exrciiti n in rt Hpe,f f 
the iminovahli property 

(9) Attctuiones Dosser » Hirrj Dum 
D utt 7C 74(1881) 

(10) Mcrvranji t IslaUsi 8 11 I 13(1^S3) 

(l|)\inaiaki Maji 12 B 4H>(1S'»7), 
Jagar Neth r Balpobind 1 N 1\ I> 

(Isf ») Vi Krishna Tata r ^ jj 

219 (I8S1). if il li partly d -cUratory a suit 
willlieon tlial jiart, Sal Uoatlia r lakal mi 
7 M KO(Isv3) >uajfK)jinr «:irdsrK»an* 
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decree estiblialiing his right ind entitling him to consequential relief cannot 
again sue for the same but can only work out Ins right and obtain the relief 
by executing the decree And sect 47, post, expressly prohibits a separate 
suit for the purpose (1) No suit will lie where the decree orders a certain amount 
to be paid for maintenance at certain intcnals as execution maj be taken of 
such a decree for amounts accruing duo under it subsequent to its date (2) 
A suit has also been held to ho m tho Civil Court on a decree obtained in tho 
Court of the Agent for Sirdara against the defendant s father, tho decree 
which was for payment of a sum of money by instalments, haaing become 
incapable of execution on the death of the defendant s father the defendant 
himself not being a sirdar (3) 

A suit has been held to lie for tho amount of an unsatisfied claim ad 
judged by a decree which was destroyed during the Mutiny pending an 
appeal taken by the defendant the cause of action to date from the lost 
decree (4) Tins was distinguished m a Bubsequent case in winch the records 
were not destroyed before a decision on appeal it being held that where the 
records of a case are dostrojed the plaintiff may prove Ins decree and get the 
execution of it hut on his inability to do so he cannot bring a second suit 
for the same subject matter (D) A suit however should not be allowed 
whether the record is destroyed before or tiitt the decision of the appeal (0) 
A suit does not lie on a decree of winch execution is barred by limitation (7) 
And where a plaintiff has obtained a decree and has by his own neglect lost 
his tight to execute it ho will not be permitted to revert to tho position which ho 
held before tho institution of the suit and to bring a fresh suit (8) 

A decree or judgment must be considered valid until reversed or super 
seded Therefore a suit does not he to recover back money recovered in 

7 III 83 (1883) [these two cases diet in Saoieo \ lysh t Ranjijah 4 >1 H C R 454 
Lahshmibai v JradhavTav 12 B G5 (18C9) even if the decree bo for possession 
(1887)] Kaveti t Vcnkanima 14 XI 390 of land Copi Mohnn Dvs t Tincouri Gupta 
(1890) 1 C L It 254(1877) l^ureinghdoss f Ivum 

(1) Vedapuratti i XalUbha 25 W 320 rooddoen 20 XX P 412 (18“3) Ramjus v 

(1901) FamNaiain DN XV P It C R 382(lSi0), 

(2) Jouthajeo v T1 anakapudayen 4 M Golamltosscmv AUaRukhce 3Jr XV P II 

II C R 183 (180S) ifadecreejsnotinerelv C R 02 F B (1871) and followed by 
declaratory a second suit will not lie even deliverer of symbolical possess on Nabo 
though it 13 so Taguo as to be incapable of Doorga t Scetamonee 23 XX R 407 (1875) 
execution \ enkanna t Artamma 12 31 But eeo Attcrmoncy Dosseo t Hurry Das 
183 (1883), and SCO Ashutosh Bannorjeo t 7 C 74 (1881) and JIahadeo t Janu 
Lukhimoni Debya IOC 139 (1891) F B 30 B 370 14 Bom L R 115 

(3) Sahharam Dikshit t Ganesh Satbi 3 (1912) 

B 193 (1879) (S) Anrudh Singh V Sheo Prasad 4 A 481 

(4) Raneo Emamum v Ilurdyal Smgh (1882) In Muhammad v Blannu Lai 11 A 

1804 W R 301 380 th© Court thought that this principle 

(5) Must Nazur Banoo v Uosac u All as regards mortgages ivas affected by the 

Khan 1804 XV R 378 ^Dransfcrof Property Act bat it has been hold 

(G) See Panco Imamum I HardyalSmgh thstthisisnotso Xedapurattiv Xallabha 25 

5XV R 270(1806) M atp 330(1901) but ace also Sita Ram t 

(7) Fakirapa v Pandurangapa 0 B 7 MadhoLal 24 A atp 00 (1901) 

(1831) SandcBV Jomir 9XV P 399(1868) 
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exf^utmn of a iVcrrc wl ile If at ijrcrcc subsists , (l) and if more recovered 
under a decree than i<5 realh doe the evcc<s can be recovered back bv tl e 
judgment debtor onh in execution proceedings and not bv a separate smt (2) 
^Vhcn however the decree la reversed or superseded the amount recovered 
under it mav be rcco\ered back not onl) bj* o summarj" procc«s but also bv i 
suit (3) \nd sect 47 of the Code being applicable onlv to a subsisting decree 
13 not a bar to such a suit (4) the operation of that section conung to an end 
as soon as the decree is discharged 1 j* paament (5) The interest of tl e 
inonov(6) and the iae*ne profits of tie land (7) realized in execution anl 
recovered back can 1 e recovered for tl e period for which the person entitled 
was kept out of the money or land 

10 Ko Court slnll proceed trUh the trial oj suit in I 
sta olsuu the matter in I'ssue is iho dirccth 

und substantiallj in ismic in a preanou^^U 
instituted suit betxvcon the same parties or betuten parties 
under whom thej or anj of them claim litigating vndcr the mi»r 
title icliere such suit is pending m the •^amc or anx otlier Court 
m Bntish India haxing junstliction to grant the iclicf elaiuied 
or m any Court bc}oiid the limits of Biitieh India estAbhsIicd 
or continued b} the Goxernor General m Council and liaxing 
like jurisdiction, or before Ihs Slajesty in Council 

Explanation — The pendency of a suit m a foreign Couit 
docs not preclude tlic Courts in British India from trying a suit 
founded on the same cause of action 

‘ Lis pendens — The object of <1 e rule contained in sect 13 (tl e 
present section) of the Co Ic is to prc'cnt Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicating upon two parallel litigations in 
respect of the same cause of action tl e same subject matter and tl c ''imc relief 
The policy of tl c law is to confne tl c plaintiff to one litigation tl us obviating 
the possibility of contradictor} xerdicts 1} two or more Courts in respect of 
* tl e tame rehef (8) 

The same learned Jji Ige a We 1 It is scarcely necessary to s-ii tMttIc 
rule contained in sect 12 of tl e Cole of Ci\il Procedure forms j o j art i f tl e 


(1) Jtamot r Hamilton " T 11 
Sandam n> Daai i Tl aVon am IXli 3 
B L P Xpp in (JSCJ) 

(“) Mahompd Flat rp 11 Vili r Ksllj 
Mohwn 6C Bvg (i8"q) Uttab'^n^l i 
Bern Ram 2 \ oi (IS ^) 1 B 

(3) Shan a larelad i Hutto PaTslal 10 
Moo I V 203 (1 SCk>) Jopts Clunlrt 
KallCl urn 3 C 30 (IS ) astorrlrtf: m 
1 yroTievr acp Waehela « '>1 a W Jfaalu I n 13 
B 330 (iSSs) 

(4) \M»Aaiia t NaraNana 


(ISS9) Pam Chut *i l>«nfl.a " \ 
1 0(1SS4) F B 

(5) I jal l<] an r 1 '‘■I t hum I < W 
^ -OS (ISO-) 

(0) A »»" >»r «• ''tui* ran " *■ ■< 

(Iss ) I»»wa t ''ngh r I j hn 1 7 A 

4S 

Cl MoVx I I^l »■ Mat I ha. U ( 
4M <!'''' 1 1 alianaa n t an i 1^ .a 

«aT« 11 M “Cl 

(b) lUtVia nr hialaa J^t II 4 { 

p •• ;rrMa!ui>.,d * 


13 M 43 
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rule of ret jmlicula, though the reason upon which it is based is in some respects 
similar m principle to the doctnne of res judicata The distinction betx^een 
the two rules, however, is ^ast The rule in sect 12 (the present section) 
relates to matters su6 jiidicc, whilst the rule in sect 13 (now sect 11) 
relates to matters which have passed into remjudtcalam The one bars onlj a 
‘ suit’ , the other bars both the trial of a ‘suit* and of an' issue’ subject to their 
respective conditions Those conditions are not all the same in sect 12 (the 
present section) as they are in sect 13 (now sect 11), and the wording of the 
two sections as to the distinction is so cleat that it js not easy to confound 
the two rules Now, m sect 12 (the present section), before the plea can 
operate as a bar, the second suit must not only raise the same issue as that 
in the former suit still pending, but it must be for ‘ the same rehef ’ ”(1) As 
to this last noa , vide fosl, “ Jtehef" It may be added that if a plaintifi were 
not confined to one litigation, but were allowed to conduct a number of 
parallel litigations at the same time, they would result in as many judgments, 
which, if to the same effect, would be useless and a cause of unnecessary 
expense If, on the other hand, they were to a different effect, all would not 
admit of execution, and it would not be possible to decide which should be 
executed Moreover, contradictory judgments would tend to discredit the 
admimstration of justice The rule, therefore should be such as to receive 
application onlj when the various incidents of the suits are so far identical 
that they may, and if nghtly decided should lead to the same judgment (2) 
Though the conditions of the two rules relating to tis j/endens and resjvdxcaia 
are different, the expressions used in enumerating them ore generally used in 
the same sense, and reference therefore maj be made to the cases cited in 
tlie nest section The lule of Its ‘pendcn$ not only affects a suit biought 
while another suit is pending, but also alienations of rights or interests in 
any property made during the pendenc} of a suit concerning that 
property (3) 

Stay — The words " Except where a suit has been stayed under sect 20 ” 
have been ormtted Sect 20 of the lost Code dealt with the power of the 
Coiiit to stay proceedings , but, apart from tins, the Court had a general jmi'?- 
diction to stay proceedings ou the gioimd of inconvenience attending the 
trial of different suits m different Courts at the same time So the High 
Court Jias staj ed a suit instituted before it until after the decree in a suit prev louilj 
instituted at Calicut observing that the two suits to a very great extent 
roveied the same ground, and that it was impossible that thej should 
proceed togetlier, as many inconveniences might arise — amongst others, 
difficulties in connection with the filing of documents and tahmg of accounts, 
and the possibility of a conflict of decisions, adding that it was necessary 
to follow the general rule that the plaintiff who first brings Jus suit, claiming 
an account m respect of any particular transactions, has a right to have that 


(J) Balkiahen v Kislian L/il 11 A 148, at (3) See Hukm Chanel, Res Jud G82, where 
{1 154, yer Mahmood, J the subject, which iS not within the scope of 

(2) Hulvin Cluind, C P C KW” citing 1 thepreaentwork.isfiillydiscusscd nisos 52, 
(•aisoii Trait Proc 757 Transfer of Property Act 
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account taken m the Court in which he his chosen to hung his suit (1) Sect 20 
has now been omitted 

“Proceed with the trial — Tins section in the last Code only provided 
that no suit shall be tried if the same issues were im olved in a previously instituted 
suit in a competent Court The present Code substitutes the words at 
the head of the paragra^ to explain more clearly the action to he taken 
by the Court, which is in the nature of a staj of proceedings The section 
however is merely intended to secure general convenience It does not bar 
the institution of a suit and therefore cannot be construed as dispensing with 
the institution of a suit within the proper time when the law expressly requires 
such institution (2) 

“Suit” — In the under mentioned case (3) the Court without expressing 
a decided opinion on the point thought that a proceeding in execution being 
not a suit hut only a proceeding m a suit, it would be more correct to hold 
that a proceeding under sect 47 is not a suit within the meaning of this 
section 

“Matter in issue’ — The matter m issue m the subsequent suit must 
also be directly and substantially in issue in the previously instituted suit 
The subject matter in respect of which the relief is claimed must be the same 
in the two suits the principle of lit pendens baling no application if the 
subject matter of the subsequent suit is not m any sense the subject matter 
of the previous suit (4) \Vliere tlie question of title was the same but the 
issues were different relating to another plot of land and to another period of 
time the section was held to ha%c no appbcation (5) 

“Previously instituted (pending) suit ’—Priority in time is the 
proper guide m determining which suit should be allowed to proceed , (6) and 
m accordance with the general principle that the Court which first acquire«i 
jurisdiction should retain it, this rule is formulated The section says ‘ itisti 
tuted ’ , that IS, mete institution of a suit will give priont} without any pro 
ceedmgs having been taken thereunder A suit ceases to be hs pendens when it 
has been withdrawn, and the rule has been held not to apply when the former 
suit has been withdrawn since the institution of the second suit (7) A suit of 


(1) Meckjee v Knsowjee, 4 C L R 282 
2S4 (1879) and aa to staj ot simDllaneous 
executions see Jakuruddin v Otfcial 
Trustee, 7 0 at p 84{1SS1) 

(2) r«emagaudi i Paresba 22 B 640 645 
(1897) Seo also Ramahngn r Ragliunatba 
20 M 418 (1897) m which tho Court while 
hold ng that there was no bar to institution 
pointed out that the euit if institut««l would 
not have been for the same relief Mahadeo 
r Cagadhar 16 C \\ ^ 897 (1912) 

(3) \ enVata Chan Irappa ( \ enkataransa 
22 M 250 (ISOs) 

(4) NisriilUli Khan r \atir Regam 1^ 


A 103 at p 110 (1892) where the Court 
said There is no doubt that if the subject 
matter ot this suit had been any part of tho 
subject matter of the former suit the doctrine 
of lia pendtTu would apply 

(5) Bisseasur Singh r Gimput 8 ( L 11 
1I3(1SS0) nonnNainappst thiJamlaran 
21 W 18 22 2r (1897) 

(6) MecLjee r Kasoajee 4( I R 2s* 
283 (18“9) in which rase I onevrr, the suit 
waa stax-eil not on the gw und tilt 

bat general eonTrnienre 

(7) nuVm riiand CPC lO- cn r/ 
Roab r treat 4** Iowa 1^3 (Vmer) 

il 
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course conies to an end ■wlicn n decree is parsed in it It is not, liowcior, 
maternl hctlicr tbc suit is pending ns an original suit or an appeal A pending 
appeal will bar the trial of a subsequent suit (1) The mere applying however 
for or obtaining leaae to appeal to the Prut Council cannot of it'elf amount 
to the ponding of an appeal till cneb appeal is actuallv filed fo- it maj happen 
that the parties who obtain such Icaac ma\ ncaer appeal at all against such 
decree or order (2) It has been held that the appeal is not ‘ to he deemed to 
relate to the entrj of the judgment appealed from so as to defeat the plaintiff s 
action properly brought intermediate the judgment and appeal ” (3) In a 
recent case where there had been a decree for maintenance followed two years 
later by a decree for the sale of the property charged by it but three more rears 
elapsed before the application for execution it was held that owing to this dela\ 
the doctrine of Us pendens did not opplj for the sale had not been during the 
actne prosecution of a contentious suit or proceeding (4) 

“ Relief — The last Code enacted that not merely must the matter in i^suc 
be the same but the previous suit must claim the same relief The cause of 
action IS essentially different from tne relief claimed Wide the identity, or 
even similarity of the relief claimed is not material for the rule of resjudicala 
the identity of the relief was held essential to the application of the rule of 
Us pendens So the section was held not to applj where, fliough the issue 
may be the same as that in the other suit the relief was not the same (0) And 
ifc has been held not to apply to suits between principals and agents for accounts (C) 
Where the plaintiff in the first instance sued the defendant for cancellation of 
a pidni lea«e and for mesne profits, and then brought a second smt against 
the defendant to recover arrears of rent for the «ame period it was held that 
sect 12 of the last Code did not apply as it could not be said that the former 
suit was for the same rehef as that claimed m the second •uiit (7) So again 
suits for the same does xn respect of different rears are not for the 'amo relief 
If a suit for a demand for one year should bar the trial of a suit for tlio same 
demand for a sub equent jear the prolongation of the earlier litigation might 
result in barring the later suit by lap e of the limitation period (8) If the 


(1) laPanRanSgitr Bhajabiitt\ 7C W 
t\ 7-0 '’21(1000) Biasesanr Singli r Gon 
pit Singh S C r P 113 114 (ISSO) the 
former suits were ponding m appeal hot no 
ol jection nas taken to the application of tho 
r lie on this gronn 1 And see nest ease 

(2) Namappa t Che laraharam 2131 18, 
22 2r (ISO") 

(3) llukm Chand CPC 108 citing 
1 orter t Kingsbury, 77 Ii 3 ]G4(An)er) 
nhere the author also points out that cases 
which hare (with regard to the rule of /«s 
P'nleni as affecting alienations) held an 
appeal to ho a continuation of the original 
suit do not apply, as tho basis of that rule 
IS different from the one under cons d«ra 
tion 


(4) Dhoja Valadev Panh r ransrabai, 
37 B f2I (1011) 

(5) Patnalinga r PaghntiatJ a 20 31 418 
at p 420(1S*>7) Balkishen r Kishan Lai 
11 A at p 15o (18SS) In the last cases 
howeecr the cause of octioa was djffirent 

(6) Chandra t Praniatho, 15 C W I. 030 
{1911) 

(7) Baja Eansgit r Bhagabuttr 7 C W 
W 7J0 722 (IDOO) See ali>o Troylokhja 
oath Bose r 3Iacleod 2a 0 £8 34 (1900) 
BalLishcn r Kuban Lai 11 A 14S (16SS) in 
arhtch aW it was held that there was no 
identity m the relicL 

(S) Balkuhen t Kuhan Lai 11 A 14S 
ISo (188$) So also there Is of course no 
bar where tho matter complained of has 
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subsequent suit is, liowc\or, for a part of the relief claimed in the first suit, 
its trial was held to he barred by that of the first suit (1) It will, however, 
be observed that this section omits the words formerlj appearing “/or tic 
same relief ' This was stated to has c been done because the Select Committee 
were of opinion that the application of the pro\ision should depend not upon 
the mere prayer of the parties but upon the matter m issue Probablj in a 
large number of cases where the matter m issue 13 the same the relief deriving 
as a consequence therefrom will be or should he, the same But however this 
may be the section apparently substitutes as a test the identity of the matter 
m issue irrespectne of the relief sought upon the proof of the f jcts alleged m 
such issue 

" Same parties ’ — I^ot only must the persons be the same, but they 
must be suing or sued in the same capacity ^Miere the same person sues in 
different capacities it is the same as if there were different persons (2) The 
section has been amended to show that the litigation must be under the same 
title 


"Jurisdiction’— Tiic Court must have bad jurisdiction to grant relief 
m the previous suit So m the under mentioned case (3) the Court observed 
" It IS clear that in this case the proceedings pending before the Revenue Officer 
were not for the same relief (that is for ejectment of the defendants and for 
mesne profits) as was sought m the present suit nor had the Reaenuo Oflicer 
jurisdiction to grant such relief ’ 

Foreign Court— Referring to this explanation the Court obseraed (4) 
" That it seems to follow as a necessary consequence that the existence 
of a decree in a foreign Court is no bat to the execution of a decree of a 
Court m British India eaon though the cause of action in both suits be the 
same ” 


11. No Court slnll trj anj suit or isbue in tvliicli the m'lttcr [s 1 
Res udeata dircctl) aiid substantnll} in issue has been 

“ dircctlj and substantially in issue in a former 

suit between the same parties, or between parties under whom 
tbcj or any of them claim, litigating under the same title, m a 
Court competent to tr 3 such sub*scquent suit or the suit m whicli 
such issue has been subsequentU rai'Hjd, and has been heard 
and fmall} decided bj such Court 

Toq-ilanotion I — The erpresston former suit iliall denote 


&TiAcn s ncc tbo in&t tut on of the ot) rz r lit 
n ssfMur F ngh r CunputSng) S( J* Jl 
113 (ISSO) 

{IJ Sis' Niaiullih Ktin r Sarir Ilopatn 
13 A 100 tvj'ra CoTind r Jijit'** 3® 

isotiau) d. c M Horn I n p 

(2) r Wr*1 n 3 AtU 3.” I>w r 


1 ivlv 4 Rm Ih 10 I »!:<> r ‘■Uff rl 1 
Sr 341 

(3) Tn »1 VI IV «. r 'UflroJ 

i “S dt p. 31 

(4) I *V nj 1 1 >rn r (i« rul Tni.tor 7 ( 
S' (l^^ll M TTr. J 
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a suit winch has been decided prior to the suit m question, uhcthei 
or not it ivas instituted prior thereto 

Explanation II — For the purposes of this section, the com 
petence of a Court shall he dcteimxncd iircspectiic of any proiision 
as to a right of appeal from the decision of such Court 

Explanation III — The irntter ‘ibo\c referred to must in t]ie 
former suit have been alleged by one partj and cither denied or 
admitted expresslj or imphcdl) , by the other 

Explanation IV — Any matter nhicli might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and substantially 
in issue in such suit 

Explanation T — Any relief claimed in the plaint vhich 
IS not expressly granted by the decree, shall for the purposes of 
this section be deemed to ha\c been refused 

Explanation VI — Where persons litigate boniifidc in respect 
of a public light or of a private light chimed in common foi 
themselves and others all persons interested in such right shall, 
for the purposes of this section be deemed to claim under the 
persons so litigating 

12 Vheie a plaintiff is precluded by rules from instituting 
a furthei suit in respect of any particular 
Bar lo further $ t action he shall not he entitled to institute 

a suit in respect of such cause of action in any Court to which 
ths Code applies 

1 13 ^ foreign judgment shall be conclusne as to any mattei 

When fore g judg thereby directly adjudicated upon hetueen the 
I ent not conciusiue same poities or belioecn parties under whom 
they 01 any of them claim litigating under the same title 
except — 

(fl) where it has not been pronounced by a Court of competent 
jurisdiction 

{b) where it has not been given on the merits of the case , 

(c) uhere it appears on the face of the proceedings to be 
founded ou an incorrect view of international lav or 
a refusal to recdgm‘’e the law of British India in cases 
in which such law is applicaUe 

{d) where the proceedings in which the ptdgmcnf uai obtained 
arc opposed to natural justice 
(c) where it has been obtained by fiaiid 
(/) uhere it sustains a claim founded on a breach of any 
law in force in British India 
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14. The Court shall jiresume, ivpon the 'produdion of ani/fs 12 
Presumption as to dociunent ‘purporting to he a certified copy of a 
foreign judgments foreign judgment, that such judgment vas pro 
nounced by a Court of competent puisdiction, unless the contrary 
appears on the record , but such presumption maj be displaced 
b} proving vant of junsdiction 

Hes judicata generally considered — ^Tliese sections embody the 
doctrine of res juixeata, ■which, though it has sometimes been treated in 
English law as a branch of the doctnne of estoppel, is yet essentially distinct 
from it Estoppel, which is dealt with by sect 115 of the E\idcnce Act, 
proceeds upon the equitable principle of altered situation, whilst the doctrine 
of Tcs judicata proceeds on the principle that there should be a determination 
to litigation and that a defendant should not in respect of the same mattrr 
be harassed by several suits Estoppel is a part of the law of e\idencc, wliiht 
res judxcaia belongs to the pro\ ince of procedure stneth so called (1) I’trhaj « 
the shortest way to describe the difference between the two is to say that 
whilst the plea of res judicata prohibits the Court from entering into an inquiry 
at all as to d matter already adjudicaterl upon an estoppel prohibits a parly, 
after the inquiry has already been entered upon from proving anj thing wlii' h 
would contradict his own previous declarations or acts to the prejudice of niiulli»r 
party, who, relying upon those declarations or acts altered his position Tn 
other words, res judicata prohibit'> an inquirj in fimiric whiKt an cstojj*! ik 
oul} a piece of CMdencc (2) 

The English doctrine of res judicata was adopted m this country 1 * Uiu 
the promulgation of the first Code of 1859 As the Judicial ConiiriiLtn 
observed (3) upon the statement of the rule in the Duchess of Kingston n < ur* 
there is nothing technical or pecubar to the law of England m the ruh im ro 
stated It was recognized bj the civil law, and was consistent with rifl f 
of the Code of 1839 Thougli, however consistent wnth it, sect li of 
Code was not identical witli and fell considerably short of it (4) It only j lu 
vided for bar b} judgment, and did not deal with the remaimng portion of 
the rule relating to the bar of the trial of an issue by judgment on that i u< 
which has sometimes been called bar bj verdict The gist of Hus lattrr rub 
}3 that an artnal decision on anj matter dtTect)y ts issue in a suit is con'Ju> u 
of that issue in every subsequent suit brought on any cau'c and f^r j i 
purpose or object Notwithstanding this defect in the rule the Courte u ' 

(1) /’€< juditata precludes s man fn>m hange vt lav. bef rv llie 1 1 •! < 

avosmg the Mmo thing m surccsairc liti Lakslitnt Diti Kujrani r AUl I 
gationswhile estoppel prcTcnts hta saving 40C o31 
ono thing at one time and the ojposite at .) ** uram . tmif ) ,, 
another Cassamallr r CummlhoT 36 P (l^'.^ j" Vt»hc.i^,«l J 
’14(1911) DhaisjanVrr r Morarji 30 P <3) In Khugosh^ r / , 

J'vStlUl) lialeshvrar Pagarti r PI agiratl i "PI I * 3(l‘i,l 

Das 33 C 701 (l-XiN) PI aeirsthi I>as ( 1 ) IluUn fL„ ^ 

PaleihwarPagstti 41 t r*(ni3i 1 r »•» ile suljret of t'^ 

v»herv no e«topi<-l v.) n t) r\ has laaii a f“P' treaietl. 
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on general principles recognized the conclueiiencss of judgments as to issues, 
also, the principle of res judtcala^ whether specially enacted or not, hcing an 
essential part of the law of procedure in all countries (1) Other difficulties 
also arose witli reference to the meaning to Lc attached to tlic words '‘cau«c 
of aclton, ' in sect 2 of the Code of 1859 This section was therefore %crj con 
siderabl} modified in the Code of 1877, res judicala being made appbcablc to 
lasucs, and the idcntitj of tlic cau*!e of action being replaced b} that of matter 
in issue The effect of this was to proMdc for an estoppel against defendants 
the words “ suit or issue ” being eJIcctiie to estop a defendant from defence as 
well as a plaintiff from attack (2) Another material alteration made was the 
express extension of the doctrine of res judteata with certain limitations to foreign 
judgments the limitations being enacted b} sect 14 (3) 

III the rule of res judxcala, as enacted in 1877, only two alterations wtre, 
prior to the present Code, made which were to a great extent of a ^c^hal 
character One of such alterations was to make that clear which had been 
preMousl) decided namely that the competency of jun^diction in regard to 
the Court tr}mg the former suit was as to the subsequent suit also The 
section cn m its Anal form under the last Code was not complete or exhaustu c 
of the effect of res judicala , (1) which, as a principle, exists indcpcndcntlj 
of the Statute enacting it (5) It did not, for instance deal with judginentfa 
in rem nor with that of parties represented bj though not claiming 
under the parties to the former suit (6) In fact as observed bj Sir ^Vhitlcj 
Stokes the question of res judicata is a subject of which the importance m a 
countrj inhabited bj a litigious population is on)) equalled bj the difficult) 
of dealing with it clearly, conciscl) and accurately in a legislative enact- 
ment (7) The same remarks appl) to the present Code (8) In the Bill as first 
drafted an attempt was made to elaborately and csliaustnely formulate tic 
rule fins arrangement was simplified by the Select Conunittcc which con 
siderod that draft The framers of the present draft considered that ea en this 
modified attempt to make a complete statement of the rule of res judicata was 


, (1) JamaituDnissa t Lutfunusj 7 A 616 

(ISSdJ 

(2) Eung Eav v Sidbi Mahomed, 6 B 484 
(18S2) 

(3) Vtde post, p 143 

(4) Ram Ball t Cbbabnath, 12 A 676 
(1890), Fadayachit )etheiluiga 16 M 119 
(1891) 

(6) la bttaram t Amir Begum S i 334 
(18S6) ^lahmoocl J.said Id latcq reting 
the language of that section \rc cannot ignoro 
the fundamental principlesof the rule to triucb 
that section gircs expression unless indeed 
tho express vord of the Statute coBtmdict 
these principles , and see BalLishcn t Kis 
hanlal II A 153 (18SS) In Bbolahliai t 
Ad sang 0 B 81 (1884) Most J, said that 
Q 13 could not l>o applied quite litcnll^ , as 
if it could the Court trying a secund suit 


would bo bound by tho decision of a point jn 
s first suit treated the Court an appeal ns 
irrelevant for that case though not formally 
set a«ide Jior does the section cxpresslj 
proFido that a CJourt which has no jnnsdiclion 
finally to decide a question should follow a 
decision of a Court which Lad cxclosivo 
jnnsdiction to decide it But the rules laid 
down m tho Duchess of Kingston s case, and 
declared by the Privy Council to be appli 
cable, meet such a case 

(6) Alimcdbhoy i ^ullecbhoy, G B 715 
(ISSSJ See howeier, as to domestic judg 
meats IB rem, s 41 of tho Evidence Act 

(7) 2 Anglo Indian Codes 393 

(8) Eamamurtlil i Secretary of State for 
India 24JI L J 409(1911) e c 3GM 141 
(this section docs not coicr all cases of 
estoppel by judgment) 
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likely to lead to mcrcused litigation, and that it was not possible to adequately 
expound a subject so complex witlim the limits of a section of an Act It w as 
thought better therefore to re enact the section as it stood in the last Code, 
with such few modifications onlv as experience had shown to be nece^sarj 
The amendments consist of the added first Explanation, and Explanation JI , 
the elimination of Explanation IV of the last Code, and the insertion of the 
words “ public rigJ t or of a’* in the present Explanation VI to gix c due effect 
to suits relating to public nuisances (sect 91) The former Explanation M. 
has been removed and made into a separate section (14) The subject of foreign 
judgments is dealt ivith post Sect 12 is new, and is necessitated bj the transfer 
of certain of the provisions of the existing Code to Rules The original 
draft contained the pro\isions that nothing in this section should he deemed to 
limit or otherwise affect any remedy which is open to any person against anj 
judgment, order or decree in a suit or other proceeding to which such person 
was a party whilst suing or being sued as a minor represented by a next 
friend or guardian for the suit This, howc\er, was omitted as the Select 
Committee considered that such a saving was necessarily implied, and that 
thclcforc no special provision vias requited for the casehw(l) which it was 
thus sought to settle Similatl>, words excepting judgments, orders and 
decrees obtained by fraud or collusion were omitted, because sect 44 of the 
Evidence Act, which it was intended to save, is confined to judgments proved 
by the adverse party, and the Committee considered that a provision relating 
to procedure was, of necessity, subject to the general law of evidence 
rurther, the words, “and not collaterally, incidcntallj, or inferentiallj ’* 
quabfying the adjudication were expunged as they added nothing to the 
words “ directly and substantially ’ The draft Bill contained the following 
explanation “ Tf Acre seicrof muc* ore pul tn issue and Irtcd and decided tn anij 
suit and the decision of each of such issues is tno^cnol to the disposal of the suit 
each such issue shall be deemed to hate been directly and suhslanltally tn issue tn 
each suit ” This Explanation, it was suggested, should be added to make it 
clear that where in a former case several points have been involved the finding 
on each of which is independently sufficient to dispose of the case, each of such 
findings 13 fcs judicata It adopted the decision of the Calcutta High Court 
m Peary ilohun Mukerjee V Amhiev Churn Bandopadliya (2) It has however 
been omitted 

The bar is absolute against all parties, the test of res judicata being 
niutualitj (3) Where it exists the original cause of action is gone and cm 
only he restored bj getting nd of tho res judicirfo (1) Therefore in suth t I'c 
a decree holder must obtain satisfaction of his decree bj exit utu u uiul n< i I v 
another suit which cannot bo brought either on the original riiu«c of lution 
or, sue in special cases on tho decree m which that cau«i Lua 1 cmnie nicr,.e 1 
The object of the Legulaturc has been to prevent lontinunl liti>.aii<>ii on tl « 


fJ) Xco Curaandas Aatha « !.» 

10 II 5"I(l‘>03) LalU ihoo I hum r Pam 
uandit IXK>, 22 C X (IMIJ 

(2) 21 U 000(1*17) 

(3) ‘'utTrnJcmath « llr\j<in*lb, IS I- 3^* 


(Isv*) < ii*uaml« < I«r)at*i, IjM <*“ 

(1*0.) J»m»i«unnl^ « ttsa 7 \ 

ri9 <1''’^) 

(4) l^Kkur I Icmcsia 
t»v oS-* 
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same grounds, and this \\oiild obMousl^ be defcitcd In allowing a decree* 
holder to abstain from putting bis decree in force, and proceed again on the 
same cause as before (1) A plea of resjudicata must be based on the grounds 
of tlie decision actually stated in the judgment (2) If a judgment be improperly 
obtained, so that it never ought to ba\c been signed, when set aside it ought to 
be treated as never having existed So judgment obtained against a dead man 
cannot operate as res judtcaia in a subsequent suit (3) 

“ Court ’ — The term in so far as it is used in conuection with the subse 
quent suit, meaus a Court go\ erned by the Code Prom the proa isions of sect 14 
it IS shown that the operation of the section la not confined to decrees passed 
by British Indian Courts (4) The word “ Court,” therefore, as used in connection 
with the previous suit includes a foreign Court, and the Court of competent 
jurisdiction which is referred to in the first paragraph includes a foreign com- 
petent Court (5) the recognition of a foreign judgment as res judicata being a 
portion of the positiac law of British India (G) Upon aji issue whether the 
defendant in possession of a taJuQa had lost title by inheritance thereto bj reason 
of ha\ mg been vaUdly adopted out of his own family held that an award to that 
eftect of a committee of taluqd^fs was not a decision by a ” Court ” within the 
uioamng of this section (7) 

« Try '» — Xhis word which means the formal method of examining and 
adjudicating on a matter m dispute shows that the rule m question lias 
nothing to do with tlic admissibihty of a judgment in evidence, and which 
judgment may be admissible under sects 40-44 of the Evidence Act, caen 
where it does not fulfil the requirements of this section (8) There is a conflict 
as to whether the doctrine of res judtcaia applies onlj to a trial bj a Court of 
original jurisdiction, or aUo to a disposal by an appellate Court The Calcutta 
High Court has m the under mentioned case,(9) held m effect that a trial b) 
in original Court only is contemplated and that the section has no applicition 
to the disposal of an appeal and that when there is no res judicata at the time 
of the trial of the original suit the appellate Court is bound to decide the appeal 
on the merits Tlie contrary view, however, is taken by the Allahabad (10) 
and Madras (11) High Courts which Lave held that the rule contained 


(1) Gao Savaot v Narayaa Lhond 7 B 
469 (1883) 

(2) Jalasutram i BoninadeTaxu, 29 M 42 
(1905) 

(3) Haji lioor Alahamed v Slaclc^ 9 
Bom L B 274 (1907) 

(4) Prithcsingji t Uinedsingji G B L K 
98 102 (1903) 

(5) Babubhat i Narbarbhat 13 B 224 
(1888) 

(C) I ttle j)osf pp 142 144 

(7) liar fjhankar Purtab Singh t LaJ 
Raghuraj Singh 31 I A 12o (1907) 29 A 
519 11 C is 841 9Bom I R 757, 17 
M. L. J 3o4 4 A L J 497 , 0 C L J 13 


(8) See Hukm Chand Civ P Code 114 
and 8CC Beni hladho v Indar Sahai, 32 A 
67(1909) 

( 0 ) Abdul Slajid v Jew Naram Mahto, 
16 O 233 (1888) But eee Chandra t 
Pramatho, 16 C W N 030 (1911) 

(10) Ballashen t Kishan Lai 11 A 
148 (1888), Chajju i Shew Sahai 10 A 
123 (1887) In the first case a decision of 
the High Court in a amt for rent for 1292 F 
was held to bo retjudtcfilti in a second appeal 
presented prior to that decision in a suit for 
rent for 1293 i 

(11) Gururajaiinuah t \ enkatakrishnama, 
24 M 350 (1901) 



Patt I 
Src 14 


SUITS IN* GtNtBAL. 


105 


in tills section is not limited to the Courts of first instance but appbes cquall) 
to the procedure of the first and second appellate Courts b} reason of sects 107 
(formerl) sect 582) and lOS (formerly sect 587) respectnely, and, indeed, e\cn 
to nuscellaneous proceedings by reason of sect 139 (formerlj sect 617) , and 
that the doctrine, so far as it relates to prohibiting the retrial of an issue, must 
refer, not to the date of the conunencement of the btigation, but to the time w hen 
the Judge IS called upon to decide the issue The Panjnb Chief Court appear 
to ba\ c taken the same \ncir (1) Similarly when there « ere cross appeals in a 
suit a decision in one appeal was held to bo res judtcaia in the other, though as 
the suit was the same, this scebon could not apply (2) The correct \ icw is 
that the date, not of institution but of decision, determines tUe application of the 
principle of Tcs^viicala. Sec Explanation I 

Suit — It would hardly be necessary to say, unless the contrary had been 
UMintained, that cnrrunal proceedings are not a suit, (3) and therefore no fiiubng 
of a Criimnal Court can be tes judtcaia in a civil suit, both the parties to and 
character of the two proceedings being entirely different Similarly it has 
often been held that the proceedings m the Cnminal Court arc not in general 
e\idence in the Ci\il Court, and that a Civil Court is not bound to adopt the 
new taken by the Criminal Court as to the oral or documentary cndcnce (4) 
The term “suit” has not been defined (5) At tbc same time it has been said 
that sect 647 (now sect 141) shows that the law does not necessarily consider 
cverj proceeding in which there arc parties, evidence, argument, and decision, 
to be a suit, there being proceedings other than suits and appeals (C) Proceed- 
mgs therefore under the insohcncy sections of the Pan]ib Laws Act ha^c been 
held not to be a smt (7) Nor arc proceedings under the Land Acquisition Act, 
the object and nature of which differ considerably from an ordinarily civil suit, 
a 8uit(8) Nor is an appbcation to amend clerical or arithmetical or accidental 


NurSIubanunid ( Jaiaau(lS30) P P 
No 15K Cited m Huim Chand, lies Jud 
p 2i. 

(2) Ram Lai r Chhab Xatb, 12 A £78 
(1890) 

(3) Ibm Lai t Tula Ram, 4 A 97 {ISSl} . 
Gholam llu«cn t Mahomed Kban (1877). 
P It No SG In tho first case oted, tbo 
lower appellate Court bald that aa the 
Criminal Court had decided that the delcn* 
dant had abducted the plaintiff a daogbter, 
the (Question whether ho had or had not done 
so waa rea judirufa a judgment wlurb waa 
revef-ed on appeal to tho High Coart See 
also Doorga Das r Doorga Chum, 6 W It , 
Civ Ref, 2 ( 3 , and Kesbab r Maniradlui 
Ij C tv N 501 (1903), ici which it was 
held that an aequittal is no bar to a civil 

(4) boc cas-8 ciUA m O Kiiiwdi • i”'* 
l’r\>^«^lul^ (.Vic notes to «. 13 and 


Cband C P C 123 
(5) Sec notes to s d, ante 
(C) In the matter of Cbimngi Mut(lS81). 
r K No 445 

(7J lb Sec /n f' \ ictoria (1894) ’ Q 1 
3S7 

• (8) Nobodeep Chunder t Rrojendra Lai 
Ray 7C 400(1831) Slahalcur Neclamani. 
20 SI 209 (1690) The decision in Ram 
Chunder Singh t Slailho Kuinan 12 1 4S1 
<l$$5) tt not against this new, as in that case 
the former suit wa* not a •=“ * 

rel wnce under an^ swtionottbe \ct but a 
auit instltulM 1 \ the plaintiff m lependrntll 
of the bet No appeal lie* to the I'nvy 
t ounril frtini • H'f ‘ ' 

under th» Act, f r »ucli a itr^vion is an 
ullimale arlitrati n ••p.vial O* -er hal 

*rtt< Pal I ns •“It •• , IVwsaMui P'-|pb,i 
37 It Vt (I 'i:i 



106 


ailE CODE or CIVIL PJlOCiDUIlL. 


Tapi I 
6ec 14 


eriors m a decree, a smt,(l) nor is an application for ro\ncvT (2) ‘Miscellaneous 
civil proceedings i\ill be a suit wben they arc treated ns a suit by the Legisla- 
ture (3) In a proceeding upon an application for probate, the only question 
to be determined is whether tlio will is true or not It is not the province of 
the Court to determine any question of title with reference to the propertj 
covered by the will (4) In the last-mentioned coso the Court further observed • 
“ And it is notonorth} that a proceeding under the Probate and Administration 
Act 18 not a suit properly so called, but tabes the form of a suit according to tbc 
piovisions of the Civil Procedure Code (eeo sect 83) lhat being so, wo do not 
see how the judgment of the Allahabad High Court could be regarded as con- 
cluding the plaintiff as to the title to the estate cither under sect 13 of the 
Civil Piocedure Code or under the general principles of res judicata ” But in 
a lecent Full Bench decision of the Bombay High Court where m a contentious 
proceeding for Probate a will had been held not pro\ cd and Probate refused, and 
the widow then brought a suit for recovery of the property of the deceased from 
the defendants, who held it as executors under that will, it was held that since 
contentious proceedings for Probate must take the form (as ncarl} as possible) 
of a suit, they constitute a suit wthin the meaning of this section, and therefore 
the Probate judgment operated as res judteata (H) In considenas upon the 
question of competency rvLether the word “suit” should he construed as in- 
cluding an appeal, it is held that the powers of the Court m which the suit was 
instituted must be looked at, and not those of the Court bj which the suit ^as 
decided on appeal (0) The draft Bill made the section applicable to a suit “ or 
other proceeding, ” but this suggestion has not been adopted As to this, the 
Special Committee m their report say, “The Committee recognized that a 
proceeding does not come witbm the language of that section, but they think 
It better not to deal with this point m express terms, for the reason 
that the applicabihty of the doctrine of res judicata to certain proceedings is 
not open to doubt , and they foresee that any express reference to proceedings 
in a crystalbsed definition might only lead to dilBcuities (L 1? 11 I A 3T, 

I L R 29 C 707) " 

As regards the question of the identity of the suit it lias been held that 
where separate causes of action were joined in one suit, the suit as regards each 


(1) Langat Siogh t JanVi Koer, 39 C 
265 (1911), InngAt t> Jaoaki, 14 C L J 
4S1 (1011) 

(2) Srjsb Chandra Pal Cliowdry p Tngnna 
Prasid Pal Chowdry, 40 C C4I (1913), 
followui" Gulah Ivoor v Badahah Babador, 
IOC L J 420 (1009) 

(3) llarealiai t Jlaharij Singh, 2 A 294 
(1879), Syud Imam v llnran Chuadcr, 14 
B L U 403 (1875), Smith p Secrctaity of 
State, 3 C 310 (1878) Aeha "Mian t Dniga 
Churn 25 C 140 (1898) 

(4) Arun Moyl Dasi i Jfoliendnv Nath 
^Vadada^ ,^20 C 8SS, 895 (1893) As to the 
Jaucceasioii Cirtillcato Act, sco Alancbantm t 

\ 


Ealidas, 19 B 821 (1894), and see ad to 
Proboto proceedings, Koirutulam v Nuzbut 
ud Dowla, 33 C 116, 127 (1905) , and seo 
Lalit V Badbaraman, 13 C L J 547, 
653(1911), 16 C W N 1021 , disfinguiehing 
RamnastLiD t> Sheopar^in, 11 C L J C23 
(1910) 

(5) Kalyanchand Tahhand r Sitaboi, 
38 B 309. V B (1913) Cf Bamani Debi 
% Komod Bandho 14 C W ^ 9‘>4 (1910) 
Judgments refusing Probate are as much 
judgments %n rem as those grantmg :t 

(C) Malubhaj i buraangji, 30 B 220 
(1904) 
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cause of action was a separ\te suit Soif asiut for the rcco\er} of one bond has 
been dismissed, on the ground that the bond was not repaid, the decision would 
be res judicata so far as the claim for that bond is concerned in a subsequent 
suit brought for the recovery of that and other bonds on the ground of the same 
repayment ( 1 ) 

As regards appeals, 1 ou/f, p 35, note to sect 2 suh toe , “ Beciee ’ 

It was sometimes held, before 1892, and was enacted in that year by an 
addition to Beet 647 (now sect 141) that execution proceedings are not misccl 
laneous proceedings but proceedings in suits But though the word ‘ suit” 
includes all proceedings an execution of the decree passed m the suit the section 
does not apply where the proceedings both earlier and subsequent, are in the 
same suit For the section requires that the matter should ha\ o been in issue 
'in another separate suit and each separate apphcation for execution of a decree 
in a smt is not a separate smt (2) But though m such a case this section will 
not apply, a prior decision in the same suit may have binding force, depending 
not upon this section but upon general prmciples of law, otherwise there would 
be no end to htigation So in the last mentioned case, which was reversed on 
appeal to the Privy Council, the latter held that though the matter decided 
was not decided in a former suit hut in a proceeding, of which the application 
in which the orders ^e^e^sed by the High Court were made was merely a con 
tmuation, yet it was as biadiog upon the parties and those claiming under 
them as an interlocutory judgment m a suit is binding upon the parties in every 
proceeding in that suit, or as a final judgment m a suit is binding upon them in 
carrying the judgment into execution It could not, m short, be held that 
because the prior order was made in the same suit, what it decided remained 
open to contest afterwards between the parties although if it had been made in 
another suit it would have been final under the former sect 13 (3) As a fact 
the bar m such cases is due to the principle which has been designated the 
“judgincnt of the case," (4) the principle which is distinct from res judicata but 
which in the absence of any specific name has sometimes been spoken of as 
res judicata as falling withm the literal signification of that expression under 
which a decision in a prior stage of the same civil suit or proceeding operates 
as a bar to a fresh decision on the same point in the subsequent stages of the 
same suit or proceeding (5) Thus it has been held that though an application 


(1) Siicoraj r Kashinatb, 7 A 252 (18S4) 

(2) Rup Kuan t Ramkirpal Skukul, 3 A 
141, 142 143 F B (1880) 

(3) 8 C m appeal, C \ 2G9 (1883) Sco 
^lungsl Pefthad Dichit t Gnja Kant Laluii 
8 C Cl (1831) In Behan Lai i Majid \Ii 
(1807) A M N 29, the Court observed that 

s 13 ©I the Code, of course in terms does 
not applj to a case of this kuid but as has 
been pointed out by their Lordships of the 
Rnvj Council in the ea«c of Ram Kiq»l t 

Itnpkuan the pnnciplcof rrsjudiM'aapilKS 

lo pre^ ent parties raising a socon 1 lime in tl e 
sainu suit or in the same eseculion piw«>l 


ings an issue winch in that suit or i 
cxccutiOD procccduics in Ihe suit h« I 
previously determined. ts ho«c»< 
pointed out jxmI the princii le is r< « 

different on from res 1 rn^'i ll o ! »i 

times spoken of by tl i*t i » ' ' 

Koere lU 1 hvli lUM 1 f '3 * " '' 
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(4) IluVm ( lutn I t 

(5) 1 am 
yitl*- •)(!'> 

(I n lo 1 1 an •» pe*! I 

p v»« n It »*' 1 

e 1 lb.1 1- M 


1 I IK 

r I am sasr N*r»in 
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tl*l li all n U> an th r 

N"<rr la rv e f < u t r r 
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for amendment of a decree (under sect 152) i9 not a suit within the meaning of 
these sections, yet (when it has been disposed of) a subsequent application will 
be barred upon general prmciplcs of Law (1) lies judicata, on the other hand, 
applies to cases inwlucU the decision waa made or the point decided arose, in 
another suit or in proceedings taken in execution of a decree in another suit 
Where there is a trial of a amt, and a point has been decided m an execution 
proceeding in a former suit, or mceversa, then the rule olrcs^vdicata may applj (2) 
It IS, how ever, to be noted, tliat it has been eaid (3) that it is onl^ certain descrip- 
tions of orderspassed in the course of thocsccntion of a decictfthatha\e operation 
by way of res judtcala, and not c\cry order parsed in c;cecution There will in 
some cases not be res judicata, as all its conditions may not have been fulfilled (I) 
Ecs judicata will not apply when the decree, with regard to which a question 
arises, is really different from that wntli reference to which it had arisen before. 


appeal after], Billibli Shanker r J»aram 
biOgh, J A 173 (18S0) [order by appellate 
Court on application for erecution] In this 
touatry tho principle has been most usually 
acted upon in csecutioo proceedings, tiJ^ontc, 
and see Bam Ram r Kanbu hlal, 11 I A ISl 
(1884] Bandoy Karim t Romesh Chuuder, 9 
(. l>3 (1882) , Futtcb Nariin t Chandrabali, 
2UC 651(1803), Sudan V Ramebaudn. 11 
B 639 (1887) Cbatb-ippan f Fydcr, 16 31 
403 (1801), tcnkatanaraiimhah t Papam 
mak 10 31 64 (189o), Shcr Suigli t Doja 
’Ram, 13 A 664 (1891), Basudov Karain 
'Mngb I Seelojy Siogb 14 C C-10 (I8S7), 
ilafizuddin v Abdol Aziz. 20 C 765 (1893) , 
Kuban Satiai t AUdad Khan, 14 A 64 
(1891) , Jogendro Bhuttacharya t IRnnya 
Kumar 2 C I< J 499(1904), Nabi3Iulam 
mad I Jivala 27 A 143 (1904), Hukm 
Cband, C P C 117-110, and fost, p 149; 
Gulab Kocr v Badsbah Bahadur, 13 
G W X 1107 <1569] 

(1) Langat v Janaki, 14 C L J 481 
(1911) 

(2) InAIanjunatht \enkatesh, 6B 64,60, 
Ol (1881), the Court considered that tbe A 
H C in Rupkuart t Banikirpal, 3 A 141 
(1880), had put too uarrow a conslmction 
on tho ^rord “suit’ in excluding execution 
proceedings In DinLar BaUal t Han 
Shirdbar, 14 B 206, 209 (1889), Scott, J, 
taid “Jloreover the previous proceeding 
was not an independent suit, but a proceed 
ini, m execution , and although a decision in 
sue h a proceeding is binding in subseqaent 
procteduigs m tho same suit, it is a matter 
<>£ doubt whether they affect claims in mde 
IKitdent Suits ’ Tho learned Judgo, how 


over, ataled that it was under the circum- 
stances not necessary to examine that 
question Jardine, J , appears to have held 
that an order in execution proceedings in 
one suit could not be ru juiieala in another 
suit, though the decision in the case turned 
upon onother point There can, however, 
it IS submitted, be no room for contention 
after the amendment of s 647 in 1892, with 
respect to execution proccedmgs, and that 
then will be ru judicata provided tho con 
ditioDS of that rule have been fulhlled, which 
may often bo not the case having regard 
to the nature of tho order passed in execution 
proccedmgs in tho former suit hco cases m 
following notes 

(3) Gounna&ii Jagut ChandrH Audhilari, 
17 C 57. 63 (1880) 

(4) So in Abedoonissa v Amecroonissa, 4 
J A 66 (1870) the Court in the prior suit 
was held incompetent to ti> tho particular 
issue, in DinLar i Ua-n, ii B 296 (4689), 
tho subject matter was held not to be the 
same, and that tho conclusiicness given to 
8 283 of the last Code exists only as regards 
tho particular property m dispute So also 
tho decisions in Gourmani v Jagut Chandra, 
17C 67(1889), RamLalt Xarain,12A 539 
(1890), Sheik Budan v Ram Chandra, 11 
B 537(1837) turned on the pomt decided not 
having been adjudicated upon m the former 
execution proceedings, tho objection in the 
Calcutta case having been raised by the 
judgment debtor not in his character as such 
under the decree but in a different character 
Seo Ashfag t Gaon, P C , 33 A 2G-1, 
271(1911) And see jpost 
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as the matter m issue in the two cases will be different So a decree directing 
periodical payments has for its purpose been deemed to be a separate 
decree m regard to each of such payments (1) And a decree confirmed 
in appeal has also hecn deemed to be different from what it was before 
the confirmation, and a dismissal of an application for the execution of the 
original decree has been held to be no bar to an application for execution of the 
appellate decree (2) 

“Issue ” — The principle of re# ji/d/cni/a applies both to the trial of suits and 
the trial of issues A suit ends m a dismissal or a decree in whole or in part 
An issue ends m a finding, and the rule contained in the section enacts that 
not only is a suit aihich has once been tried and determined not again mam 
tamable, but an issue which has once been directly and substantially raised 
and decided cannot be litigated a second time the principle upon which the 
rule 13 based applying equally to issues as to suits (3) 

The first clause of the section is not well constructed It would be clearer 
if it ran, “ No Court shall try any issue which or any suit m which the matter 
directly and substantially in issue lias been, ’ etc (4) The trial of a subse 
quent suit will be barred onl) if the matter is directly and substantially 
in issue m it (tide ante, first paragraph) An issue is said to arise “ when a 
proposition of law or fact, which a plaintiff must allege in order to show a right 
to sue, IS affirmed by the one part) and denied b) the other And see Fxplana 
tions in and IV (5) 

There is nothing m the Code to restrict the application of the rule of res 
juiwiata to issues of fact as distinct from issues of law In the original draft 
Bill It was proposed to affirm the view that a pure finding of law might operate 
as res judicaia, but to limit the operation of the principle to adjudications on 
the merits, with a view to excluding, for instance dismissals on a pro 
limmary question of jurisdiction Apparently it was considered that this was 
a matter which should be left to the Courts to determine It has been said that 
a point of law can never be res judica'a (C) But it is submitted that the rule 
thus broadly stated is not sound It is difficult, however, to reconcile tin 
decisions on the point 

The principle of res judtrala docs not depend for its application upon tin 
question whether the decision which is to Ik* used as « bar was a right decision 
or a mong decision in law or in facts and it is immaterial whether the decree 
let up as a bar was nghtlj or wronglj passed in law or m fact (7) It is ol>% iouh 
that if this were not so there would be no fina]it% for in nil en«es tl e 


(1) KuppuAmmatr Siimmatha A\j»r IS 
M 4S2(1804) 

(2) SaUial Cliand » ^<•leland 18 B 205 

(1803^^ Muhammad Sulaiman r ^luhamiial 

^arKhan HA 20" (ISSM «lce HatUnt 
Sen r Jljra] Mohan 25 C RT® 
Nanchandr \ii\xi 10 B 2'S (IS'ii) 

(5) JamaiUmniaaar Inlfinnwa* 7 A fj I 
(ISaJ), Tirlhuwanr I,anieeKar 2S A 2" 
740(inoe) «^lliVm(lanl Rr* TaJ«<wl* 


~ 14 and ahtf 

14) IliVni rianl I 1’ ' 112 

< ) O \l\ rr 1 2. 

(f) Huimaiilal e Ilaptllai 22 It f# » 
(ISO-J 

(“) IWlian 1-«1 e M*jk 1 \li 21 \ J3,j 

(1101) Mura U1 r r hanu. 23 A 4^0 4 fil 
(IXtl) 1 1 on I. r J»n»i \»th. 1'. 4 3J- 
(|vn3) p»>r Nttlm lura r KjJrati I>a. 1 a. 
U I 217 ll <04) 
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previous decision miglit be obaUenged for error The force of res judicata 
attacbmg to a decision by a Court on an issue of law will not bo affected, esen 
jf the decision is subsequently disapprosed by a riill Bench of tlio High Court 
to which that Court is subordinate (1) 'Where the question is one not purely 
of law but of mixed law and fact, there will be res judicata In such case the 
law has been applied to a particular state of facts and if these facts come again 
m issue in another suit tliejudgmenl on these facts whetlier it rightly or uTongly 
applies the law is res judicata (2) So where in a previous suit a particular 
stipulation, contained m a particular kabubat, had been held to be valid as 
between the parties it uas held not open to the Court subsequently to try the 
issue whether that particular stipulation was valid or not, the question being a 
mixed question of law and fact and whether the previous decision was or was not 
erroneous (3) It has been recentl} held that though where the question is one of 
law the judgment is res judicata where the parties seek to litigate again on the 
same cause of action yet where the dispute relates to matters which had formed 
a subsidiary consideration in the former suit, though the causes of action in the 
suits may be different the application of tbts principle is limited to matters 
distinctly put in issue and determined in the former suit and to questions of 
fact OP mixed questions of fact and law (4) The Madras High Court has held that 
a Court 13 precluded from inquiry into the soundness of the law of the previous 
decision in respect of the precise subject matter or immediate purpose of that 
suit, but that provided the decision in the latter suit does not in any way 
question tho correctness of the former decree or m any wa} affect its operation, 
an erroneous decision on a question of law in a previous suit is no bar (5) Tho 
operation of a decree as res judicata so far at anj rate as the subject matter 
of a direct adjudication contained m tlic decree is concerned, can in no way 
be affected in the absence of fraud or collusion by the fact that tho suit was 
the result of a mistake of law or that the decree proceeded on such mistake 
The remedy if any, m sucli a case can only be by wa} of rev leu and not by 
separate suit for relief on the ground of mistake (6) 

As regards a question of pure law it has been said that anomalous 


(1) Toun Koei t Aiidh Kocr 10 t- 10S7 
(188i)[dist in Ahmunneosa t ShamaCharan 
Kay 32 C 749(1903)1, a c 9 0 VV ^ 4CC 
Naraappa Chctti i Chodambaran nirttl 21 
vr 18, 25 (1897) 

(2) Kai Churn Choso v Kumnd 3Iohan 
I) itta 1 C W N C87 (1897) The head note 
docs not correctly represent tlio decision in 
uhich no judgTOcnt IS giren as to irhat wooll 
happen in tho case of an issue of pure law 
See j)03t and Bishnu Prlja v Bhalu Sun lari, 
28 C 318 322 323 (1900) 

(3) Bhishnu Priyi t Bhalu Sundan 28 C 
318 (1900) 

(4) BaijNathv Podmanund IOC W N 
C2I (1912) Aghote v Kamim 11 C L J 
461 (1900) Puma t lUsik 13 C L I 
no (lOlO) 


(S) Mangalatbammal V Nara^answaml 30 
M 491(1907} Gopw V Sami Boyar, 28 "M 
C17(I905) Venkut Mahalinga 11 M 393 
39S 390 (1883) following Parthasarathi 
Ayyangarw Chmna Krishna SM 304(1882) 
latter case disi m Chatliappan t Pydel 15 
M 403(1891} aS It was the same [locreo which 
was under CTOcution though property 
attachcil was different and also m Koy 
yanna v Dooay 29 Af 225 (1905) In 
Msinm Eamling 3 Bom L B 450(1901) 

H c,2GB 25 (1901) Pulton J, referred to 
the second case with approval but tho judg 
mciit of Chandavarkar, J proceeded on tho 
ground that the point m issue had not been 
pmnously decided 

(C) Knven Ammal 1 SnstroPamier 2011 
1(U 109(1902) 
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results might arise if ati erroneous decision on a pure question of law in a pre\ lous 
suit 13 held to operate as res judicata in a subsequent smt relating to 
a difierent subject matter, for an erroneous decision might liaae the effect of 
altering the law applicable as bctucco the parties Though the language of 
this section may perhaps mahe it appl^ to such a case it is very doubtful whether 
It was intended to have such application (I) It has been Bubmitted that the 
facts decided in the first suit cannot be disputed and for the purpose of the 
conclusivencss of those facts but no further, the law applied must he accepted 
Thus if a decree in a suit to declare a mortgage in\ahd proceed upon the 
constitutionahty of a statute, the parties afterwards cannot deny the validity 
of the statute in question, when the mortgagee attempts to foreclose It 
could hardly be true that the} could not raise the question again in a suit upon 
a different subject matter (2) A previous construction of law between the 
parties it has been held (3) ought not to be followed after that law has been 
replaced by another So a decision upon a point of limitation given when either 
Act XII of 18o9 or Act IX of 1871 was in force and which was subsequently 
held to be erroneous, was also held not to be res judtcaia m a suit which was 
brought when the present Limitation Act was m force (4) In a recent case 
in the Calcutta High Court where, after the preliminary decree m a mortgage 
and before the final decree the Chota Nagpur Tenancy Act was extended to the 
district m which the property was sitaate it was held that the sale was forbidden 
by that Act and the judgment debtor was not estopped from bringing this to the 
notice of the Court (5) 

The matter directly and substantially in issue in the second suit 
or issue must be the same matter which was directly and sub 
stantially in issue In a former suit —The former jinlgment is conelusjvc 
only upon the same matter (C) Wliero causes of action arc different the principle 


(1) Pai Churn Ohoso i Kvmud Mohan 
Dutta 1C W N 087.000(1807) pcrlUncr 
joe J and eoc remarks o/ same Iramod 
Judge in Bishnu Pnya i Chain Sundari 2S 
C 318 3'»2 323(1900) but see per Ccaman 
T.mUamanr Han 31 R 12S 137 (im) 
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lOU P 420 (1SC8) (confirmed by P t 11 

II 1-S ISU I 103(16- ) foUo»r<I 
n llro)o IaII Poy t Kheter Nath Mittcr 12 
U It 5,1 (IbCnj sji, ^honker NeogLy r 
Hunt Vtondurcc* t oopta 13 l\ J.. 200 

Dadsar B W r llorkuadat, 

13 \\ 1 1C3(I'-1) Tl masJLIjgour 

s\r«l Mol.am*d Al<xi ^^ed 3 C I.. *33 
(js-v) Doonoai IN Li* iXowJhraia r 
KnuoiN iloji 4 t 1 203 (16*'>JJ 

•sxrj nonce IVtjrc r ‘-oddao-ad JJ^ha 
, alter i: 11 U 1 SiM. 20 W I 3*: 
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does not apply (1) But where they ate substantially the same the principle 
applies, oven though their forms or the frames of the reliefs ore different (2) 
It IS not necessary to show that the subject-matter of the former suit was the 
same as that of the subsequent smt, but that the question, the trial of which is 
sought to be barred, was directly and substantially m issue in the former suit (3) 
No precise rule of general applicability can be laid down for the solution of the 
question whether the same matter was directly and substantially m issue in the 
previous suit (4) The question whether an issue has substantially been raised 
and decided is. a matter of fact to be deterromed upon the circumstances of 


(1873), Kiiahni Bchary Royi BanwanLall 
Roy, 1C 144 , 25 W R 1 , L R 2 1 A 283 
(1875) and m the High (3ouxt, 10 W R 63, 
NiamatKhant Phadu Buldia, G C 810, 7 
C L R 227 (1880)thutaeeRanBahadnrSingh 
t Lucho Koer 11 C 301 (1884) , Doorga 
Pershad Stngh t Doorga Konwart, 4 C 190, 
L R 51 A 140(1878), and before the High 
Court 20 W R 154], (1873) Field Fr 237, 
C/aBpci8z, Estoppel, 379 401 

(1) Haji Noor JIahorned v Macleod, 0 
Bom L R 274 (1907) 

'(2) tsaganada v Krishnarautn, 34 M 07 

( 1010 ) 

(3) Setanath v Basudeb, 2 C L J 540 
(1000) as to the neeee«ity for tho point 
baviDg been m issue m the former suit, see 
^^alhl Kunwar t Imam ud dm 27 A 69, 01 
(1904) 

(4) Field, Ev 237 . the Code of Civil Pro- 
cedure of 1859 enacted thus ‘ Tho Civil 
Courts shall not take cognizance of any euit 
brought on a cause of aehon winch shall have 
been heard and determined by a Court of 
competent jurisdiction, in a former emt 
between the same parties or between parties 
under whom they claim (Act VIII of 1850, 
B 2) Tho meaning of the term “ cause of 
action ’ ha« been the subject of difference 
of opinion in India as well as in England 
[Allhusen v Malgarejo, L R 8 Q B 340 , 
Cherry v Thompson L R 7 Q B 673 
Tackson t Spittlla L R 5 C P 542 , Dur 
ham V Spence, L R G Ex 46 , Vaughan 
ti Weldon, L R 10 C P 48, Do Sou/a 
r Coles, 3 M II C R 284(1808). Harjiban 
Das i Bhagvian Das 7 B D R 102, 100 
(1871), Baboo Mohan Lai Bhaja Gya t 
lAchman Lai, 5 B I, R GG3 674, 675 
(1870), 14 W R 73, Chunder Coomar 
Miindal t Munneo Khanum, 11 B L R 
431, t42. Lnijec TjiU i Hardey Karain, 9 


C 103 (1882), Muhammad Abdul Kadtr, 

V Tho East Indian Railway Company, 1 
375(1878), Salima Bibi t Sheikh ^luham 
mad, 18 A 131 (1893), see Field, Ev 203 n ]. 
“ It was no doubt with a view to elucidating 
tho subject that tho Legislature, in enacting 
Act X of 1S77, discarded tho term ‘ cause of 
action * Tho question chiefly to be considered 

15 whether the matter decided in tho previous 
suit was in substance part of tho cause of 
action in tho second suit, and the matter 
cannot bs said to havo been dcterminsd in the 
previous suit, unless it was put in issue and 
directly determined Cospersz, op cif 328 
(and sec Pajah of Pittapur t Sn Rajah Row 
Buchi Sittaya Gam, L R 12 I A 10, 20 
(1884)) Tho term cause of action “ is not 
used in the present section It, however, 
occurs in some other sections — 20 , 0 II rr 
2,4 3,0 The term “right to sue has been 
substituted in some sections — 0 XXII rr 
1-3 The expression ' cause of action ’’ has 
been frequently construed by the Pnvj 
Counal (Soorjomonee Dayeo v Suddanunil 
Mohapaitcr, 12 B L R 315(1873), Krishna 
Behan Royt BrojeswariChowdhranes L R 
21 A 285(1875), Rajah of Pittapur t Sn 
Rajah Row, supra , Rajah of Pittapur v 
Sn Rajah Venkata Mahipati Surya, L R 12 
I A 119(1885), Moonsheo Buzloor Buheem 

V ShuzBsoonissa Begum, 11 M I A C05 
(1867) . Amanat Bibi v Imdad Hiisain, L B 

16 I A 111 (1888), Afussamut Chand Kour 

V Partab Singh, L R 15 I A 157, 158 
(1888), seo Ilaji Hasam Ibrahim t Jfan 
chatam Kaliandas, 3 B 137 (1878), Sridhar 
ViaayaLv NatajTm Valad Babaji, 11 B It 
C R 224 (1874) . Caspemr, 323-325] As 
to tho meaning of the phrase “ same right to 
sue’ see Ranchod Jforar « Pozanji I ditlji, 
20 B 93 (1894) 
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I nil particular c isc (1) Ihc rule is that ^hcre a final decree is couched lugciicial 
teiins, the estent to Y.hich it ought to bo regarded os res jiidicafa can onl) bt, 
determined by asccrtaimng what were the real matters of controicrs} in the 
cause (2) The leading principles of res judicata were thus enunciated b) Sir 
William de Grej in the Duchess of Kingston s ease (3) " 1 rom the o orietj of 
eases relative to judgments being given in evidence in civil suits these two de 
ductions seem to follow as generally true Jirst, that the judgment of a Couit of 
concurrent jurisdiction diTccthj upon the point is as a plea a bar or as evidence 
conclusu e, between the same parties upon the sanie matter, directly in question 
in another Court , secondly, that the judgment of a Court of csclusiv e juris 
diction directly upon tJ e point is m liKc manner conclusive upon the same 
matter, between the same parties coming incidentally in question m another 
Court, for a diCcrent purpose But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of any matter which came collalerally in 
question though within their jurisdiction nor of anj inattci incidentally 
cogni 2 able nor of any matter to be mfcircd b> argument from tbc judg 
ment ’ (4) Provided the immediate subject of the decision be not wvth^awn 
from its operation so as to defeat the direct object of the decision the parties 
may litigate matters incidental!) or collateral!) in issue between them for 
any other purpose as to which they ma) come id question Tlic test applicable 
is whether the question decided in the previous suit was in substance part 
of the cause of action or whether it was onl) ancillar) to the mam cause (5) 
The cases upon this branch of tbc rule of res judicata ma) be divided into two 
classes (6) (a) The class of eases in wlmh it has been held that tic nntler 
directly and substantial!) in issue in tbc second suit or in an i<>8ue in such 
second suit was not dircctl) and substantial!) but collalcrall) or incidental!) , 

(1) Girdhar Ifanordu t Dayabhai Kola 
Llui SB 174 180 (1832) fcr West J 

(2) Amritcs ran Pcbi t Secretary of 
bUto for India in Council 21 C £01 
(1897) 

(3) Sin L C , 9th cd , 812 [the doctnno 
Lid down m thu cato la applicablo to eases 
trie 1 un Icr the Cml Troccduro Code Klu 
l,(«lco •'iiigt HcMicniBusKh-kii 7U L R 
I’ C G”3(1S''I)] Tbc section la not a prr 
ii 0 reproduction of tho nilo in this nac 
wUaUicr may liavo been the intcn ion of tb 
lAgialaturc and the Courts dut) u to on 
stnio the eoction as it *Un Is IVithi ‘tin^h 
t Vmal *5105 C B L B ns 103 (l'»»3) 
and in Cokul Vlandar t 1 u Imuuuod '>ii i,h 
2J C 70" (1902) the Irivj luun it pi intod 
out " 13 goes liojon I tl e taw lai 1 down in 
the Duct ess of Kinij'ton b ca.«r 

(4) 11 Hans r Jack* n 1 \ 4 t 
R f Hulchin-*' L R « 0 H P VX W I 
The nilc M U t 1 wn II ti If't i» 
ca*e» has l<m fniiu nlR a!Vu.nl t> ll 


IndMnCouTtiiii the terms of birW duOrey s 
judgment in The Duchess of lungston a easu 
(Maisamnl Edun I Muasamut Bechun SAN 
F 175(ISG7) IvanhyaLalli RadhaChurn 
BLR Sup \ol, CbJ (18C7) Mai imv 
CliundraChuckcrbutty i FajkuiaarLhuckcr 
butty I D L R , V t 1 (ISGa) Chundcr 
(ooraarMunduli NunnecKhanun IIB I 
R 434 414 {18'‘3) ( u< k i JtdjbCbantru 

Nsn ll i n I i (J t 4!> (1SI>»)] and in 
thoseoftlejudtrmeiitof KmghtBruce V t 
ID Barrs r Jackson jUuma Chum 1) tt i 
Ueekwitft 5A\ R \ \ 3(1>.W.) Mixlt - 

Ran I>c' * B ) louatl l>o». J U 1 ^ ^ 

(1M>N) 1 ooroo thum nar lUija Nalh 

Ulur 2tVV 1 111 I' aj 
(5) iKiorfca 1 rwi 1 ' lA r,» Ron 

wan L 1 o 1 \ M* l>am r 

Ja hson I k \ t J u 1 llatia tur *' 

f Lu ho K 11 1 o I il"l) Ca»,«rvr 
Sol 

I 1 n I r *• 
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m issue m tbc previous 6Uit,(l) and (&) that class o£ casts in wlucL tin 
decision turned upon the identity ol the matter, the matter in issue :n the 
second buit, 01 in an issue in such suit being held (a) to be, (2) or (b) not to 


(1) blub Nath Cbattcrjco t NubooKuheu 
( hatterjee, 21 R 189 (187i) [ it miy 
lie that in that judgment there u a finding 
uluch may ha\o some bearing upon that 
issue, or his judgment may contain oheerra 
tions apf Iicablo to such an issue , but he did 
not directly determine it Any opinion 
ahich he may have incidental! j expressed 
cannot bo considered a finding upon the issue 
so as to make bis judgment in tbc former suit 
a dctenziisation of the cause of action in tho 
present suit, per touch C J ] , Modhoo 
Ram Dej t Bojdonath Doss, OMR 692 
(J808), Mussamut Ndun c Mussamut 
Bethun, 8 M R 175 (1807). Blobuna 
Chandra Chuckerbutty V RajkumarChucker 
butty IB L R, A C, 1 (1808), Bagho 
Ram Buuas t Ram Chandra Dobay, B L 
R.Sup \ol,J4(lSC3), W B,r B,127, 
thunder Coomar Mundul t AfunDeo Kba 
num 11 B L R 434(1873), Run Bahadur 
binght Lucho Kocr, 11 C 301(1884), L R 
12 I \ 23 , Nundo Lall Bhuttacharjeo t 
Ridhoo Mookhy Debec, 13 C 17 (1880), 
Thakui JIagundco v Tbakur hlahadco Siogb, 
18 C 647 (1891), Anusajabaip Shakarara 
I’anduratig, 7 B 464 (1883), Jamaitunissa 

V Lutfunissa 7 A 000(1885), Balak Tcwari 

V KausilMi'r 4A 491 (1882), MomRoyr 
Mussamut Rajbunseo Kocr, 25 \V R 393 
(1870), Doorga Ram Raul 1 l\ally Krn>to 
Paul, 3 C L R 546(1878), Jardme Skinner 
A, Co t Dwarka Nath Cbuckerbutty, 14 4V 
R 412 (1871) , Gangaraju v Kondircddi 
snami, 17 51 lOG (1S93) [the decision of 
a question of title by a Revenue Court w 
lucrclj incidental, and no bar to a fresh suit 
on tit’c m a Civil Court , see also kshrafun 
nissa r All Ahmad, 26 A 001(1904), Ram 
Rushori 1 Raja Ram, 20 A 408 (1903)1, 
bnhari Banerjeo t Khitiah Chunilra Kai 
Bahidoor, 24C 609 (1897), Nitya Nunda 
Sarkar v Ram Naram Das 0 C W N C6 
(1901) [Title — question of — raised in rent 
suit) 

(2) Pahlwan Singh t Risal Singh, 4 A 65 
(1881) , Nirman Singh t Phuhnan Singh, 4 
A 05 (1881), MilaitiBegamt Noor Khan. 
5 A 514(1883), Jeo Lai Singh t Sarfun, 11 


C L R lS3(lb62), Raklial Do=s fcingli « 
brciQutty Ilccra Motco Dosscc, 22 M R 
282 (IS74) , Hurry Behan Bhugat i Porgun 
Ahir,19C 650(1800), Bakslut Nizamuddi, 
20 C 60 j (1802) [followed in Balaram 
Mondul V Kartick Chandra Roy Chotrdhuri, 
4C W N 105(1899)], Nobo Doorga Dossee 
i royrbux Chowdhry, 1 C 202 (1875), 24 
W R 103 , Slolmna Chundcr Mozoomdar i 
A«radha Dassta, 15 B L. R 251 n (1874), 
5Iohcsh Chunder Bundopadhya t Joykis'«n 
Mookerjee, 11 B L. R 243 n (1874) , Cook 
r Jadab Chandra Nandi, 2 B L. R , 0 C , 48 
(1868), iluthumadcra Naik i Senotta 3Iu 
thnmdeva Naik. 7 5L H, C R ICO (1872). 
Radhia t Beni, 1 A 660 (1878) , The Rajah 
of Pittapur i Sn Rajah Row Buchi Sittaya 
Garu, L. R 12 L 10 (IS&l). AbdoolU 
Khan t Srto Kunto Persbad Hajrah, 15 M 
B 252 (1871) [set oS barred], Bussun Lall 
Sbooknil t Chuodeo Pass, 4 C 680 (1879), 
Copal Chandra Roy t Nobia Chandra 
Bbaadan,3B L.R App 31(1860), Sheoraj 
Raip Jvaabi Nath, 7 A 247 (18&4), Devrav 
Krishna t Halambhai, 1 B 87 (1876) A 
decision as to the rahdity or othenviso of a 
document, where tho question has been pro 
pcrly m issue and determined, la bming 
upon the parties or other representatives in 
subsequent htigation [Srunut Rajah Mooloo 
Vijaya t Katama Natchiar, 10 M E , P. 

C , 1 , Gunga Ram SadhooLJian e Pancli 
Cowrce,25M P 360 (1876), Kally Persad 
Scin i Moheah Chunder, 1 Hay, 430 (1802) , 
Hit Fursund Ah i Slussamut Jaffree, 5 N 
W r 118(1873), Dhundii Ram Lai, 7 N 
IV P 149 (1875)], ilrunaehala t Pancha 
iia<latn,85I 348(1635), Krishna Behan Roy 
r Bcojesnari Chowdranec, L E 2 I A 
283, 1 C 144 (1675), Nuffur Chunder Paul 
Chondhry t Luckee 5Iooneo Dabec, OMR 
300(1868), Bussun Lall Shookul t Chimdco 
Dass, 4C CS6 (1870) , Bclchambors i A«hoo 
tosh Dhur, 7 C L. R 308 (1880) , 5Iuttu 
Samarawun Chetti t Shanmuga Chctti, 5 51 
47 (1881), Rajah of Pittapur t Buclii 
Sittayya,8 3I 219(1884), L R 121 A 1(1, 
"tcnhatatlri Appa Rau i I’eda Venkayamma, 

10 31. 15 (1886), Ram Chunder famgh t 



Pakt I 
Sec. 14 


buns IN atNEIliL. 


115 


be,(l) tilt same luattci wliicli was directly and substantially lu issue in tlic 
first suit This section docs not enact that no property comprised m a suit 
winch 13 dismissed shall be the subject of further litigation hetweeu thi 


JIadlio Ivuman, 12 C 484 (188S), L R 12 
I \ 188, Vishnu Cluntamau i Bslajt But 
Pashuji, 12 B 352 (1887), Radbamadhub 
Holdarr Slonohurllulerji, 15 C 758{18S8), 
L. R 15 I A 07 , Triloki Ndth Singh t 
Pertab Naram Singh, 15 C 808(1888), L.R 
15 I ^ 113, Kamint Uehi t Asutosh Mo 
lierji, 10 C 103 (1888), L. R 15 I A 130, 
Quanta Balacharya t Damodhar Maknnd 
13B 25(1888), Balkishan t KiahanL&l.ll 
A 148(1888), Gopi^athChobeyt Bhugwat 
Pcrahacl, 10 C 007 (1884), see Chhaganlat t 
BapuBhai,5B 08(1880), I)alabh\abu]it 
Baosidharrai, 0 B 111 (1884), Dakhjam 
Dobea t Dolegabmd Cbowdry, 21 C 430 
(1803), Curuvayya i \udayappa, 18 M 20 
(1894) [an order under e 258 ol tbo Civ Pr 
CodoiB appcalabloundecB 244, no separate 
suit bes, smeo tbo question is fu judieaUi, 
between the parties] , Rat Churn Gboso t 
Ivumud 3Iobau Butt Chowdbury, 2 C \V h 
207,200 (1808), e o,25C 671, Namappt 
Cbctty t Chidafflbarsn Chetti, 21 tf 1$ 
(1897), KrishnaoNambiart Kannao, 21M 
8(1897) , Cbundco Prasad t llohendroSmgb, 
23 A 6, 12 (lOoO) , Fazlar Rahman Chou 
dbry i Raj Chunder Sen, 6 C W N 234 
(1000), distinguisbrng Ismail Anff t 
3Iahomed Gous, 20 C 831 , Raoi Saran i 
Cbatar Singh, 23 A 4G5 (lOOl) [suit for per* 
l>ctual injunction, proTious suit for eacno 
rcbof] > Panga t ^unnikutti, 24 M 275 
(1900), Cbandi Prasad 1 ilabaraja Mohendra 
Singb, 24 A 112 (1001), Raispal Singh t 
1 am Prasa<!, 27 \ 37 (1001), Sitanath t 
Bnudeb, 2C L J 610(1900), Xtadar Mai 
I Raunak Husain 20 \ 008 (100"), • c, 
1 \ 1.. J CG5 , ^taganldl t Xailcband 0 
IlotiL L. P 250 (1007) Alanamm^sa Bibi 
t Joj nab Bibi, 33 t 1101(1000) »b«»cnlcd 
from III Zabaru t Delia J3 t 51 I 1) 
(IJIO), SCO also \iiant Das r kdai Bban 
35 K 1S7 (1913), and Dakbm Dm t 
Sj-cd Ml. 33 A 151 (1010) lYadokja 
Mobial « Kab Pro mna ChoM-. 1 1 C W N 
3s0, 3''3{lo07) Cf Clisndra r Praiastbp 
15C.M N P30(l''ll) 

(1) Pam ChundrrtJ cnidbrj r haabrcMo 
buu,2lM 1..5T{IST1), Monil<»r Must 


Rajbuiucc Koocr, 25 R 303(1876), Kali 
Krishna Tagore v Tbo Secretary of State for 
Indu m Council, 16 C 173 (1888), L. R 15 
I A 186, SIoroAbajit NarayanDhondbLat 
Pitre, 11 B 335 (1886) , Roy Dmkur Doval 
t SEieo Golab Smgb 22 W R 172 (1874), 
Sami Achari t Somasundrain Achari, 6 
110(1883), see also Periandi t Angappa, 7 
433 (1883) , Karuthasami t Juganatba, 8 
M. 478 (1885) , per conlra, Gan Savant Bal 
Savant t Narajan Dbond Savant, 7 B 467 
(1883). Maloji t Sagab, 13 B 5C7 (1888), 
Anrudb Smgb i Sbeo Prasad 4 A 481 
(1882), and sec Kirty Chunder MitUr t 
Analh Nath Pey 10 C 07 (1883) , 13 C L 
P 249 , Sndbar \ uiayaL t Narayan \ alad 
Dabaji. 11 B H C R 234 (1874), Girdbar 
Manordas t Payabbai Kalabbai, 8 B 174 
(1882) , Nile Ramcbandra t Govind Ballal, 
10 B 24 (1685), Pataram I RaniKruto 0 
W R 504 (1868), Kadir Buksb t Golani 
Ah GoDUisbtab, 0 W R 00 (1868), Kheda 
roomssa Dibce t Boodbee Bibcc 13 ^V R 
317 (1870), SudduruddiQ Ahmed i Bam 
Madbub Roy Cbowdbiy, 15 C 145 (1887), 
Baboo Gooroodas Roy t Baboo Iluronatb 
Roy, 7W R 423 (1607), Moro Balkn-ibna 
Mulo t Sbek Sabeb Naiad Budruddiii 
KamMc, 5 B H C P , A C. 199 (1808) , 
Baboo Sloban Lai Babay Gyal t Lacbman 
Lol, 5 B L. R 603 (1B"0), Pamanugra 
Narain t 3Iabasundur Kunwsr 12 B L. R 
433 (18”3) , Nmir /ama i \atbu Mai, 8 K 
390 (1836) , Roghoonath ^lundul i Juggut 
Bundhoo Bose 7 A 214(1881) 8 C L. 1 

393, Lkram ^luudul Ilolodhur Pal 3t 2*1 
(1878) Copcc Mohnn Mozoowdar i Hill-' 3 
C 789(187'*) Salut Baiza 4 1' 37(le*ei 
Luk'hman Dada Naik i I am liaiilra Dvdi 
^alk 5B 48{|S'<i) Kol rra - l-urrai „ 
B 5'«9(l'‘9l), Kaslunath Mur>!i<-lL t l.am 
chandra t»opin9th 7 1' 4 •' Jluttu 

CbitU r Mulian 11 ui 4 \L 2*0 (18*'*), 
\nand»! ainan'alhmrr 1 abvil \ iltd Nil j 
^aTar - M U ( l•■'r 1 [bjl Ooj>al Dm r 
Ooimatb '“rear 13 t K I.. 3s (Itv*;], 
IUtanl*i« HsaJtran Dm 5 V. lls (l“'3j , 
\hciail H a KLaa r NiiiJ tl-dm KLsi, 
‘‘45(I"3). 1. R. U' L V, 15. 13 t L 
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parties (1) And an estoppel may be binding, notwithstanding that the amt 
which raises it relates to a different propertj (2) The mere fact that a cl iim • 
has been included in a previous t>uit, without its having been directly and 
substantially put m issue and decided, does not, upon the dismissal of that 
suit, preclude a subsequent suit upon it (3) But, on the other hand the mere 
fact that an issue was not framed, will not prevent the operation of the rule 
of res judicata, piovided that in substance the matter has been beard and deter- 
mined (4) A decision maj be by implication (5) The fact that the reasoning 
upon which the former judgment was based is equally applicable to the 
second suit, does not give the former judgment the force of res judicata m the 
second case (6) But a matter m issue may be one of laiv as well as of fact, 
and where a recurring liabilitj is the subject of a claim, a previous judgment, 


R JSO, Cubiad Citutidcr Addya v jUmI 
Eabbani, 9 C 426 (1882) , 12 C L. E 29 , 
Amanat Bibi t Imdad Bosseio, 15 C 800 
(188b), L B IB I A 106. Fatmabai t 
\tshabai, 13 B 342 (1888) , GEunDasami t 
Haribarabadra 16 3S0 {IS93), Jill 

2Iadbub SirLar t Broio Kath Smgha, 21 C 
280 (1803) , Tho Zamindat ot Pittapuram t 
The Proprietors of the Mutta of Kolaoka, 3 
M i3 (1878) ,LR6IA.200,JGLE 
365 , Vsllabh Dhula t Racaa, 9 B H C. B 
05 (1872) , Oobmd Jlohon Chuckerbatty t 
bhorifl, 7 C 169 (1881) , Boghoonath 

»» 1 T * T> jt. .» o n Ola 


Naram Lai, 3 A 334 (1880) , Umrao Lai v 
Behan Singh, 3 A 297 (1880) , Fatmabai 
t Aishabai, 13 B 242 (1883), SheorajNun 


Ian, 21 C 784 (1894), 21 I A 89, Nd 
JIadhub Sircar i Brojo Nath Singba, 21 
C 236 (1893) [rent suit] , (diatinguisbed in 
3Iane Jlahanimed t Dbani Slabammed. 
17 C L J 71(1912)), Kesha^lat Girdbarlal 
t Baiparrati, 18 B 327 (1893) [restitution of 
conjugalrights], KuppalAmalr Samiuatha 
lyyart, 18 JL 483 (1894) , Dwarkanath 
Koy t Earn Chand Aich, 26 C 428 (1899), 
a c , 3 C W N 266 , Tepu Khan t Rojoni 
3foh(in Das, 2 C. IV N 501 (1893) , Balaram 
J-Iondul t Kartick Chandar Roy Chaudhnri, 
4 C U N 101 (1899), Chandi Prasad t 
Mahendra Singh, 23 \ 5,8(1000), Tara Lai 
bingh t Sarobur feingh, 4 C M N 533 
(1809), ItaranunI Boy Chetlangia t Bam 
GoralChctlanbia,4C W N 420,432(1899), 


ITroeab Cffiunder Dey t Sbarbcsstif Ciiuniler, 
5 C tv N Isx 304 (1001), Venkatarama 
Ayyar t Venkata Subrahmaian, 24 tL 27» 
29(1900), Dontlh Bahadur Bait Jek Naram 
Ral, 21 A 251 (1899) [dismusal of »uit for 
redemptioo docs not eperate as a decree for 
foreclosure], Sita Bam t Sladbu Lai, 24 
A 44 (IfKIl) [redemption, subsoqueat suit for, 
not barred], Nakta Bam v CluraDji "LaX, 
32 A. 215 (1910), contra, Vedapuratti t 
VaUabh VaLya Raja, 25 M 300 (1001), 
Veerana FiUai t Muthukumar Aaarg, 27 U. 
102 (1903), Bbikabhait Bai Bhun, 27 B 
418 (1003) See as to auita for redemption 
notes to a 9, ante , blahararu Beni Pershad 
Koen t Baj Kumar Chowby, C C. W N 
589(1002), BaUrami Kartick, 4 0 W N 
161 (1899), Jotindra Mobun Tagore t 
Sbumbbu Chundcr, 4 C W N 43 (18J7) 
[prcnoua decision in suit for rent] , Abdul 
Alajid V Boida Nath Dhur, 6 C IV N 314 
(1901), Badbhaddar Nath t Bam Lai, 26 
A. 501 (1904), Mana Vikrania i Gopalan 
Nair, 30 M 203 (1006) , Mahomed Ibrahim 
t Sheikh Kamja, 35 B 507 (1911) 

(1) Jagatjit Singh v Sarahjit Singh, 19 C 
159, 172(1891), L R 18 1 A at p 176 

(2) Rajah of Pittapur v Sri Rajah Roir 
Bucbi SiUaya Garu, L R 12 I \ 16 (1884) 

(3) Jagatjit Singh v Sarabjit Singh, 19 0 
159, L.B 181 A 165(1891), RatnCharan 
Buhardur i Reaauddm, 10 C 857 (1884) 

(4) Soorjomoneo Dayeo t Suddanuad 
Mohapatter, 12 B L. R S04 (1873) 

(6) Pahlwaa Singh u Maharajah Moheshur 
BuLsh Singh, 12 B L B 391 (1872) 

(6) Chandi Prasad t Maharaja Alahendra, 
13 A. 5 (4000) 
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dismissing tlie smt upon findings uhich fall short of going to the \erj root 
of the title upon which the claim rests, cannot operate as res judicata, but 
if such p^e^^ou3 judgment does negatne the title itself, the plaintiff cannot 
re agitate the satne question of title hy suing to obtain relief for a subsequent 
item of the obligation (1) The plaintiff cannot re agitate the same question 
of liability upon the pure and simple incident that the subject matter of the 
latter suit is geographicnllj distinct from the subject-matter of the previous 
suit (2) or that the suits related to different years (3) A decree which has been 
made without jurisdiction cannot work an estoppel by judgment (4) Upon 
the question as Co what may be looked to, m order to see what has been in issue 
in a previous suit, and what has been actually decided the rule to be gathered 
from the case law i3{d) that, although the decree in a former suit operates as 
res judicata, the decree is to be construed with reference to the pleadmgs,{C) 
judgment, (7) and the record (8) in order to see what was in issue and that 
oven the acts of the parties iniinediatel) after the decree are very important 
to fix the meaning of indefinite terms m it (9) One of the criteria of the identitj 
of t«o amts, in considering a plea of res judicata is to inquire whether the same 


(1) Sham Lai t Ghasita, 23 A -<59 
(1001), Durga Prasad t Sm Sa^bibala, 1* C> 

10 C W \ 003 (l9U)(t\ut (or roaiut«nanc« 
on a BnUipafra, a e, 14 Dom L It 17*) 

(2) Chancli Prasad t Maharaja Maliendra 
Smgb 21 A 112,110(1901) 

(3) Dwarka Das i Akhay Singh, 30 A 470 
(lOOS) 

(4) Kalka Peraad t Kanhaya Stngli 7 N 
W P DO (1876) 

(3) See Casperaz, 3S0 

(0) Gurdco Singh t Chaadnkah, 6 C, L. <7 

011 (1907), Lachman Singh t Mohun 2 A 
407 (1879) , Robinson v Dulip Singh, D R 
IlCh.D 78,813, /nreJIay,! R 2501 D 
230 , Houston t Marquia ol Sligo, I,. R 29 
Ch D 448, 455, Edunt Bceliun S\\ I* 
17G , Jagaljit Singh t Sarabjit Singli 19 C 
159, 172, L.R 18 1 A. 1C5, 170 (1891) 

(7) Gurdco Singh t Chandnkah fu)>ra 
Kali Kn«hna Tagoro t Secretary of Slat« 
for India in Council, IG C, 173 192, 193, 
L. R 15 I A ISO (1898) [followed in Sn 
Raja Rao I^akdimi Kanlaiyamroi i *'ri 
Raja Irvganti Raja Copal Rao, 2 t M N 
3T(1''1S), (1.0.. 21 51 344], Magnirarat 
Mwlhi no<isain Khan. 31 a 95 (imS), 
Houston r 'larquis of 'Sligo, aupni /« rt 
Rank of Hindustan Qiina and Jajian K R 
•1 Cli, Ipjx 25 , Ik-m 111 Rahadur Rai r Tek 
Karam Rai 21 K. 251, 2"S {1>'>‘1} I am 
Paval r Mailan Mohan IjOI 2t I 42* O' 
(Is'M), Ma (I ul 1 Btima t IjdtalVaaal 2«' 
K 527 Iklun r R.y| uu 


( Tbo matter conclusively adjudicated upon 
in a suit tnler jtarUi is generally to bo sought 
only by a compariaon of the plamt with th» 
judgment, ptr Phear, J ) , I^achman bingh 
I Mohan tupra Jagstjit Singh i Sarbajit 
Singh *iipra 5Iahadeo i \ a-sudeo 6 B I 
R 737,740(1003), but if a decree is specific 
and at variance with tbc judgment the state 
ment in the decree is to prevail Indarjit 
Prasad e Richha lUi IS A 3 (1802), and 
ecoAvalae Kuppu 8M 77 (1684), Anuvu 
yabai e Sakharam Pandurang, 7 B 4(>4 
(1883) though there may be cases where thin 
18 otherwise See P>am Chun ler t Kondo 
22 A 442 (1900), Gbclabhai r Bai Jarrr, 
10 Bom L.It 1142(1912) s c , 37 B 172 

(8) lAchman Singh « Slohan eupm [ A* 
to the decree itself where it is ambiguous or 
imperfect as to any essential particular, it 
may be read with the judgment and record 
perStuart CJ), butsccastothedi«finction 
between judgment and decree ib. V" 
510 and Jamaitun ava r Lutfuni*«a \ 
fiOC As to the intcrj retail n of tl. 

decree by examinati n «f tie reo rd »e»> 
Amntaswan IVbi r 'ccrelari ol «tale f r 
In fia in Council 211 '-t** 51 M !>' ' ) . « ne 

must look aitlec menu m . f il«- j^aMie, 
Itonlh Raba.lur 1 ai . r«V Nats n I ai 21 
A 251 25V (ive.) 

( I) VeerrIarT < I vi.tr f ^ In-! J in » u 

, I» t) l» V V Mb UP Iti 1 4 • '1 

l|vi.) 
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evidence would support them both (1) “At one time the test applied to 
discover whether a finding was incidental or not, was the fact of its being embodied 
in, or excluded from, the decicc, and many cases appear to haae been 
evpres'’Iy decided upon this ground Two propositions, liowcaer, appear to 
be well settled (o) that the decree itsdf is not the test of what is or is not 
res judicala, hut that the question in each case is, ^^■hat did the Court really 
decide? Res judicata, in other words is matter of substance , (2) (&) that 
whore the decree of a Court is not based upon a finding but is, in spite of it, (3) 
such a finding cannot work an estoppel ”(4) A finding in a judgment 
to operate as res judteata the Court being a Court of jurisdiction competent 
to try the subsequent suit must be material and ncccssarr to support the 
precise and particular ground or grounds on which the decree, or some 
operative part of it, was made, otherwise the finding must be considered 
either as superseded by the decree, or as entirely immaterial, or as no mote 
than incidental and subsidiary to the mam question in the suit, although in 
the latter case the finding maj lii\e been necessary to the decision of the suit 
A matter cannot be said to bo '‘ducclhj and suh^ianUaUy in issue," unices 
and until it n or becomes material for the decision of the suit to find os to 
it (5) There is no such thing as constructive estoppel The question is not 
whether the previous judgment was right, but whether it finally decided 0 e 
matter in issue (6) The fact that the reasoning upon which a former judg- 
ment was baaed was equally applicable to the second case, has been held (7) 
not to gi%e the former judgment the force of res judicata m the second case 
Tlie rejection of applications to set aside an ex parte decree under 0 IX r 13 
(formerly sect 108), post and sale in execution thereof under 0 XXI r 89 
(formerly sect 311), post, relate only to specific matters m tliat suit, and is 
therefore no bar to a fresh suit to set aside the decree on the ground that the 
wliole suit was fraudulent (8) The finding of a Criminal Court is not, of 
course res judicata in a civil action and no fact found or proved m a Criminal 
Court IS on that account to be taken to be proacd in a Civil Court {luh 
(nite,”Suit ) 

Explanation I — See note, ante, on word “ Try ” 

Explanation II — Sec note, post, on competency of jurisdiction 

Explanation III — This Explanation provides that Die mattei must, m 
the former suit, have been alleged by one party, and either denied or admitted, 
expressly or impliedly, by the other (9) In order to constitute the bar of res 


(1) Hunter t Stewart, 4 Dc G F &. J 
]f3, per Lord Westbury, L C 

(2) Tide ante, p 110 

(3) Nundo Lall Ehattacharjoe t Bidhoo 
Mooldn Dcbi 13 r 17(1886), Tbakur Ma 
fcimdeo t Tliakur Mfthadeo Singli ISC 617 
(IROl) , Parbatfy t Jlathura 40 C 20 
(1012) ICO W N 877 

(4) Cftspeit-z op ot 308-401, 382, wlicre 
lliQ subject IS il RcusRCfl nnd cases are cited 


(5) Shib Charan Lall e Raghu Natb, 17 
A 174 (1805) 

(6) Parsotani Gir i Narbada Gir, 21 A 
SOI (1899) 

(7) Chandi Prasad i Mahondra, 21 A C 

(1900) 

(8) Kbagcndra Natli Blaliata t Prannath 
Roy, 6C W N 471 (1002), Golap Pingb t 
Indra Cooniar lit U N 101(1000) 

(9) rTil III 
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judicata, it is not sufficient inerelj that an issue on the same point should ha\c 
been raised in the former suit, although that issue ma) ha\e been incidental!) 
decided, but it must appear that the matter referred to rvas alleged by one part) , 
and either denied, or admitted expressly or impliedly, by the other, (I) and the 
issue must further hare been a material one (3) Slatter not put m question 
by the parties, and not necessary to the adjudication of the subject matter 
of the suit, 13 immaterial, and any observation of the Court thereupon is ohtcr 
dictum, ■which can hn^ c no effect in any other litigation (3) The rule of English 
law, that where the allegation on record is uncertain there is no res judicata, is 
also the rule embodied m this section “ If a thing be not directly and precisel) 
alleged, it shall he no estoppel That rule is reproduced m this explanation (4) 
Matter alleged in the written statements of the parties may in subsequent pro- 
ceedings be relevant as an admission , but it will not operate as an estoppel, 
unless, being admitted or denied, and found in faaour of the person alleging it, 
it forms the basis of judicial decision (5) 

Explanation IV — ^This Explanation deals with matters consfrurtiicfy in 
issue m a former suit, (6) pro\idmg that any matter which might and ought 
to have been made ground of defence or attack in a former suit, shall he deemed 
to have been a matter directly and substantially m issue in such suit (7) In 

(1) Shams Churn ChaUcrJ<^o t Prosunno 115), both of which deci«ions were largely 

Coomar Santiharec, S C L R 231(1879), robed upon before the enactment of tho Codo 
800 VTiIaiti Begum i Xur Khan B A 514 of 1877 And even amco the enactment of 
(1883) , Shoo Ratan Sing t Sheo«ab8i M>$r, the FijianfiUon new to bo coaiidered, the 
OA 333 (1884) caeca have been far from uniform ” (Cosper**, 

(2) Dalioo Mundcr t Ooopeo Nund Jli*. oj> <it 402, 403, and aeo Broughton, 4IWiO). 

2 W R 70 (1803) Thoprinciplecmbodiedmtheabovorr/ifona 

(3) Field, Et 270 “ If tho Court decido Uon in 1877 had already been aeaerted an 1 

a point put in question by tho port lea, but not acted upon by the Judicial Committee [Snmut 
necessary to tho adjudication of the aubject Rajah Moottor KatamaNatchiar, II >f I \ 
matter of tho auit, will such deci«ion bo 50,73, lOW R.P C, 1 (IBGC) , Woomatara 
binding? It may bo said that the point was Debir Unnopoorna Da««ee, 11 B L. R 15^, 
not directly and substantwlly In ts«ae. cer Mahamad Gius i Rajbui, 15 Bom K R 
tamly it was not wafcrial ” Roe on tho point 2CO (1912) , a c,37B 234 , 18 P in 
the authorities cited, 2 Smith K C, TIh e<l (1873) see Dmobunlhoo Chowdhry r 
lb Tt , aa to findings cm Immaterial mailer*. Kn«tomonee Do'«ee 2P 152 F B (1870) 
*ce Jamiatumssa t I^itfuniivi 7 A fi05 m which the effect of the latter decision i« 
(188'>) di«cu«<^l) an! by the Courts in India {»ee 

(4) M«hnu r Ramling,20B 2'»(I901) ca*e* cited in Casperir op fit 40C— Ilf) 

(5) IK Fee UoiJeau r Buthn 5 t ich , before the Ccxle of 1S7" In the / JJowjn? 

Ca," ca*ea tJic Fr/fonotioa baa been con‘i !erc<l 

(6) llari Naravan Rrahme r CanplaraT or aeteil ujinn Nlottu Chciti r 'lotion 

Daji, 7 B 273 (lR-<5) Fhettv, 4 'I 2'^- fl'^’ •) t*ur»ob) it 'hr r 

(7) FipL IV “ Conaiderntle diff renc« Kanidut ‘■mch 5( W3 '■'^(Ikw)) ct I,, 

of opinion ha* prerailed in In lia a» to tl»e U 53”, Narain l>all r lit a ro 1 ok) •j«l 3 

applieation of the irineiple containnl in ividsxi) 'hr a 1 r Mania 1 alb 

this rrjJ^n^lion »)iich, no iloult. »a* 4 V. 31 (I'*'*’ Nirtnan R nfh r riolcian 

enaeteil wiih the jurpnse of rreoneil ng ••inch 4 ' tc. it*'*!) Oienrirajj^r Pbi- 
Ihe ajparrnlly eonfictine rioa* ri|>re«iir.l (a| !• B "ti'Ile'*) ^f^eo llafan n;*i 

in Hunter r Rlewart (I IV I, 1 J e ‘•ben '•al ai It «r C ' 3.' • (Iv'l) Ilarj 
|fs) an! Itmleraon r Itrn Kr> n (3 Hare Naram ) rahr-e r f.»nj,atraT I>» i. ? R 57; 
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Other ^rords, neitlicr pirty can dwdine to meet an issue fenclered Lr the other 
and then maintain that it has not become res ji/c/tcota The plaintiff must 
support all the issues necessary to maintain his cau«e of action The defendant 
must bring forward all the defences which he lias to the cause of action asserted 
in the plaintiff’s pleadings But the plaintiff is under no obligation to tender 
issues not necessary to support his cause of action, nor is the defendant required 
to meet issues not tendered by the plaintiff (1) Tlie principle has been applied 
to applications for execution where the point might have been, but was not, 
raised in the suit (2) A litigant cannot re open a case on materials which might 


(18S3) , Churn Manjcct IshanChuiiderDhiir, 
9 C L. R 474 (ISSl) , Allonni t Kunjuaha. 
7 2<>( (1SS3), Kandanni < Ivatiamma 9 

^L95I(18So), Thandaran t \allia(nnia, 15 
’\r 33G (1892), ^laloji t Sagaji. 13 B 5C7 
(JS81). Hasan Ah t Siraj Hu»am, 10 A 2^2 
(1894), Dhani Ram Shaha i DUagirath 
')haha, 22 C C92 (1893), Imam Khan i 
\^ubKhan. lOA 517 (1897), Peary Mohan 
Mookerjee t Ambica Chnrn llandapatihja, 
24 C OUO (1897) Dost Muhammad Kban 
V Said Begsm, 20 A 81 (1897) , Sri Oopat 
t PirthiSingh,20A 110(1897). F B, a c, 
in appeal, 24 A 429 (1002) (foU mCopalLaU 
t ^narasi Pershad Chowdhry, 31 C 428 
(1904)], Jamadar Singh t Serazuddin. 

C 070 (1003) , Pulandar Singh t Jirala 
Singh 20 A 510 (1808). Bam Chand t 
Durga Pershad, 20 A 01(1003), Alagtrsamai 
Xaickar i Sundareswara Ayyor, 2l AL 278, 
285 (ISOS), Furushottsm t Atmaram 
Janardan, 23 B 597 (1899) [partition suit], 
Kutti Ml r Chindan, 23 629 (1000) (suit 

for land based on title — prenous suit as 
lessor] The £j’planatiort has also been 
applied by the Judicial Committee m two 
cases Mababir Pershad Siugh t Slacnagh 
ten, 1C C 682 , L. R 16 I A, 107, 113, 114 
(1839), Kameswar Per<bad t Bajkuinari 
Button Koer, 20 C 70 , B B 19 I A, 334, 
23S (1892) , foil in Shyama Charan Banerjee 
i Mnnmaya Den, 31 C 79 (1902), Cud 
dappa V Tirkappa, 25 B 189 (1900) [diss 
from m P.amaswaim Ayyar r Vithmatha 
Ayyar, 20 Jf "CO (1902), which last case 
was followed in Thnkaikat t Themfhiyil, 
29 ■'1 ]53{li)05)], Rangayya Goundan r 
Nanjappa Raoi^24 51. 491 (1991), Kacho 
j I.AksJimanaing^o B 115(1900), Kuth \1 
1 CTiundan, 23 Al\ 029 (1900) , Venayak r 
Dattatrava 4B Ar 492 (1902), s c,2e 
B rri, Rri Copal. P.rthl Smgb, 4 B L. I. 


827,830(1902), a c,6C W K 8S9[foU., 
Gopal7.aIt Banarast, 31 C. 423(1004) , s. c. 

8 C AV N 385, ihstingmjhed in Ajudhia 
Pande r Inayat UUah, 35 A 111 (1912); 
Shyama Charan Bannerje i Mrinmayi Dobi, 
3tC 79(1902)], the plaintiff must have had 
an opporjumty of recovering that which be 
aeeka to recover in the second action 
Bhikabait PaiBhuri, SB L. P 396(1003); 
in Kedar Mai Marwan t Dew an Bisbon 
Persad. 8 C W X 600 (1903), the Pnvy 
CooDcil refused to entertain an objection 
taken for the first time on appeal that tho 
appellant ought to have enforced his rights 
in a previous suit, Deputy Commissioner 
of Kheri t Khanvan Singh, 84 I A 72 , 
12 C AV X 474 (1007), 6 c, 4 A L. J 
232, 39 A 331, OBom.L.R 591, Satya 
badt Bchara i Harabati. 34 C 223 (2007), 
Rnkhmimbait A enkatesb, 31 B 527(1907) , 

9 Bom. L K 058 , Jagan Xath r Ballashan, 
4 a L J 075 (1907) , Sellappa Chettyar r 
AVlayutha Teran, 30 M. 498, 17 M L J 
433 (1907), Zinat un ni«sa i Rayan 27 A 
J43 (1904), 5Iahomcd Ibrahim t Sheikh 
Hamja, 35 B 507 (1911), Dhanapala i 
^nantha Chctti, 24 M. L. J 418 (1913), 
Mahomed Ibrahim Hussain Khan t Ambika 
Pershad Singh, P C, 39 C. 527 (1912), 
Bayyao Xaidu t Suryanarayana, 37 51. 70 
F B (J914) , Jamadar Siogh t Seraruddin, 
35 C 079 (1903) And as to execution 
proceedings Xarayara Pattar t GopaU 
Kruhna 28 Ah 3o5 (1904), Aiyathen r 
Xeola Kanta, 17 M L J 311 (1907) [effect 
of noo appearance when notice silent as to 
Tchef claimed] 

(1) Preeman, Jod 441 , cited in Hukni 
Chand, Pcs. Jud. 17 

(2) BasJeo Prasad t Jatlian Ram, 27 A 
CS4, 686 (I'Vr.) 
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!ia\e been laid before tiie Court in tlic lint trial , but the discoverj of ndditioml 
evidence, not onginallj avadaUc (for instance, evidence proving that a detiet 
against him nas obtained by perjury) will enable liim to apjdj for a revjen of 
judgment under 0 XLVII r. 1 (1) 

It depends upon the particular facts of each case to say n]i« tlicr u jijatl»'i 
ought to have been made ground for defence or attack in a forni'-r mii* (J) 
The Explanation is intended to meet the case of a point vli I 
belonged to the subject of litigation in a former suit, and w} ''i j»irl**- 
exercismg reasonable diligence, might then have brought 
object of the Explanation would seem to be to compel the pl-ji'’* •*' -w / 
all grounds which were open to him in support of the claim jnadr by ‘ it p ' 
“If the parties have had an opportunit) of coiitrovotiu/ , 

the same thing as if the matter livd been actually rv/' 

decided “(5) Altliougli upon a literal interpretation of tin void' </ 1 < 
Explanation, it might be argued that a point not raided, and no* d' .'M in 
a previous litigation, might still be taken as conclusive in « mb • r u 
between the parties, ) ct upon a proper construction of tin fit I ion, • ) « /j i j ,i 
ought not and cannot be treated as res judicata iinh-'ij thn >- n jj)i ) I 
determination, express or implied, on tho matter not jiut din^ly jti j (i 
\Miere, however, separate rights have been mfrinpeil, npjnti nitj/ n 
be maintained, since the infcingcmcnt of ecpvrvte riglils givii* mm i- j i 
causes of action (7) Tlio principal consideration is wliellxr )t m j,i j ,!> f 
same cause of action in both And one great criterion of (I ih i<h i iiU j i 
the same evidence will mvmtam both actions (8) 'J)i« )i i| ii t i vli' 
the cause of action or transaction on which the two i-ijiih hm b I i * 
same, and not whether the transaction is sought l« In <v iulj|i''hMl ji jbi 
modes or by different means (9) When, however, iiu)ip(ii!.iii , 
action are available, a part) is not bound to unite lliou uil in oin mii, • 


(1) aiunshi Mosuful r Surendra 10 C 
W N 1002 (1912), Abdul Kuq v Abdul 
Hafiz. 14 C W N 095 (1910), LakUroi t» 
^u^Ab, 38 C 930 (1911). 15CI\ K 1010 

(2) Kamezwar Fcrthad t najkuinari 
ItnttuQ Kocr, 19 I A 234, 238, 20 C "9 
(1892) loUowcil m Aka)-) Kunhi I Ayissa 
Ri, 20 SI Ci5 (1903) LxplaincJ in Raroa^ 
warn Vyyar r t ithmathuayjar, 20 \L 760 
(1002), Moo«a GooUm r Ebrahim Ooolsm 
r r, 40 a 1 (I912). • r 14 Itom L. It 
1211. 10 at! N 937 

(3) llfndoraonr Hfn IiT’on 3 narc 117 
rrmarka on tbia ra«o m orman I VVor 

man, U R 42 Ch. D 2'V’ 30" 

(4) Natliu Valad Panlu r IluJliu Valal 
llhika, IS B. Kt7 (ISna) 

(') N.'wingtonr 6 C. I’ !*<• 

1*0, prr Martin 11. citins Gtrulral ♦ 
llrt mt >,"T 11 4 * 1 ' IjinpnM-a*! r Majlc 
ISr It N S 2'V 2*(' 'vx'alwprt I lark 


burn 6 C P at |> 123 . J >41 If 
Ileora Moleo Do'wi, «2 \\ J , 
(0) IVootnctli CliUii Iru S' 
pas 5Iaitni 28 C J7, .1 (I 
3(oDdul t Daroda bur J 
(J89-) 

(7) Ptr Brttt M P . I ‘ 

15 Q It D 519 5, 
llurapbrcy !<. It 14 I 
O II rr J 2, . 

O Kinralv a Cli Jr > 
pmntionrd li 1 1 f 
(^) lliUlfO a i 
IV (•rry < J , *■ 

Jl 163 (|v^ ) 

»•») lUna.., 

r» V 

• Vtn ar«) J 

< I aril I a " 

Ma« lai « 

Cl*' 
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he IS bound fo bring before the Court all grounds of attack available to 
him wuth reference to the title uhich w made the ground of action (1) The 
question wliat is a different title is ono of great practical difficulty, and must 
bo decided upon tlie circumstances of each case scp-iratcly (2) All that this 
ErpJamlion enjoins is that eaerj ground wliitli could and ouglit to haac been 
urged in support of ihe claim actuMy made tn the suit, shall be deemed to have 
been adjudicated upon therein, whether it uas actually urged or not (3) 
This Explanation appbes onlj to cases m which the plaintiff, having on a former 
occasion sued for certain relief on the strength of one title, afterwards claims 
the same relief on the ground of another title, of uhich he might ha\o a%ailed 
himself m the former suit It does not appl} lo cases where the subject matters 
of the two suits are different , (4) nor to cases where no relief was asked for or 
granted is against the pirticiUir person m the former suit though he was a 
party to it (5) The word “ might ’* presupposes thot tlio cliun to bo barred 
must bo within the knowledge of the person during the first suit (0) It ^las 
proposed to idd to this Explanation the words “and to have been heard aud 
finall} decided so far as the subject-matter of the former suit was concerned 
ind no further ’* wluch was staled to be intended to meet such cases as rent 
siuts m which, unless the question of title is expressly rawed, such question is 


(1) Altunni t Kuniusba, 7 AL (1881) . 
«oo Piltapur Rai& v Sureya Itau, 8 M 920 
(1889) Maliomcd Rcasat All t Ilasm Bapn, 
21 C 157 (J893). A L J 26 27 

(2) Geo Qirdlisr filancrdaa v Dayabhai 
Kalabhai, 8 B 180 (1882), per West J , 
Kamesnar Pershad v RajkuouLn Ruttun 
Koer, L R 19 I A 238 (1802) , C^persz, 
408, KasheelvishoreRoyChowdliryt Knsto 
Chunclcr Sandyal Cbow^hry, 22 W B 464 
(1874), Woomatara Dcbis v Unnopooma 
D'«i«oe, 11 B li B 158 (1872], l>enobund 
hoo Chowdhry v Kristomoneo Dosscc, 2 C 
162, 169 (1876) The Calcutta High Court 
liare held that a party to a eiut 15 bonqd to 
assert all his titles [Denobundhoo Chowdhiy’s 
caso, tupra , per cur Garth, C J , diss , foil 
m Bhoeka Lall i Bhnggoo Loll, 3 C 23 
(1877): iLst in Kadhanath Cundu S' Land 
hfortgage Bank, 6 C 559 (1880)], but this 
view lias been dissented from by the Madras 
High Court [Thyda Kandi Uimnatho p 
Thyila Kandi Chcria Kunbatned, 4 51 308 
(1881), Sadaya pjllai v Chmni, 2 51 352 
(1879), SCO also m Allahabad High Court, 
Babu Lnl t Isliri Ptraad, 2 A 682 (1878), 
Shco P.atan^ingh r Slieo Saliai 5(isr, CA 358 
(1R8J)], and bj the Bombay High Ckmrt 
[Konnerav j Gurrav, 5 B 589 (ISSI), 
feo Bliinto Sfimkur Patil v Ramcliandram, 
S n ir C I.. A C, 89(1871). hit SCO also 


Shridar 'ViuayaL t Harayao Valad Babaji, 
11 B H C R 224 (1874), and HaJiHasam 
Ibrahim t Klancharam Kabasdat, 3 B 137 
(1878), m which latter easa West, J, sug 
gests a rule which will reconcile tho decisions 
and the more recent decision * Guddappa p 
Tirkappa, 25 B 180 (1900) , s c , 2 Bom 
L R 872, m which Jenkins, CJ, reviews 
the previous decisions and accepts the view 
of tlic section taken by the Calcutta Full 
Bench case], see Caspersz, 408*416 in 
which the question is discussed, and Karo 
Ifari t Anpurna bai, 11 B 160 (1886) In 
Balbathar Kath t Ram Lai, 1 A L J 228 
(1904), the title was held not to be the same 

(3) Ramaswami Ayyor t Vytbinatlia 
Ayyar, 26 RL 760 (1002) 

(4) 6arkum Abu Torab Abdul Baheb V 
Rahaman Baksb, 24 C 83 (1896), referred to 
in Kodash Rlondul v Baroda Sundari Basi, 
24 C 714(1897) 

(5) Ramdas v \azir Saheb, 25 B 589 
(1901), B c,3B L R 179, SyedMahomed 
t Ambika Pershsd, 39 C 527 (1912), 15 
C AV N 505, 14 Bom. L R 280, 22 
M L J 463, 15 C Ti J 411; foil m 
Gajadhar t Bhagwanta, 34 A 599 (1912) 

(0) Rfanekbai v Virchand, 9 Bom L R 
1020 (1907) , Jlasilaniania i Tliiruvcnga 
dam 31 M 185 (J908) 
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onlj incidentil and not a matter directlj and snbstantinllj in i«sue in tlic suit 
The addition, liowcvcr Ins apparently been considered unnecessary It has 
been held that if the cHoct of a decision in a suit la nece«saril) inconsistent A\it)i 
a defence which ought to ha\e been raised (but was not raised) that defence 
must under this section be deemed to have been finally decided against the defen- 
dant who ouglit to In\o raided it (1) 

Explanation V — According to the provisions of this Explanation, am 
relief claimed in the plaint, nhich is not expressly granted by the decree, 
shall, for the purpose of the section be deemed to have been refused (2) The 
legal effect of this Explanation is that of treating the omission to grant the 
relief asked for in the plaint as equivalent to an express refusal, and the claim 
thereto in a fresh suit as m judicata (3) This Explanation refers to relief 
applied for, which the Court is bound to grant with reference to the matters 
directly and substantiallj in issue (4) The words “rebef claimed” apply 
only to something which forms part of the “claim” stnctly so-called, that 
is, something which the plaintiff may claim as of right, something included 
in his cause of action and which if he establishes his cause of action the Court 
has no discretion to refuse Thej do not include something which the plaintiff 
cannot in the suit claim as of right, but can onlj claim in the sense of an appeal 
to the (ii'ciotion of the Court and which the Court may tefoso in the 
exercise o! its di«crction on grounds of genera! expediency or otbcrwi«o oven 
if the cause of action is full) established (3) Even if the suit, as regards tho 
relief claimed has been wrongly dismissed, tho plaintiff cannot sue ogam for 
tho same relief (C) Tho Explanation docs not apply where the Court is silent 
on a head of relief onl) claimwl as ancilbry to the mam rebef, and winch by 
implication is rather granted than refused It onl) applies where the Court 
13 silent on an independent Iicad of relief, claimed and dul) controverted (7) 
A decree cannot be superseded b) the mere omission of the Court executing tlio 
decree to pass orders on a claim made under it (8) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title — This is on application of the principle contained 

(1) Vlaluni t Anil Randhu, 13 C W N (4) Tbyil* Kkndi UmmlMth* r ThyiU 

'Kandi Chena 'Kaobaram^d, 4 XI. 305 11531) 

(2) FxpL It Fee Jiban Dai Otwal r (5) BamDayaIr Madaa Mohan Lai, 31 A. 

Durga Terehad Adliiktn, 21 C. 2o2 (IS03), 423,433(1899) F B. [rlaim for in«no proCti 

Dhant Itam Saha i Bbagirath Saha, 21 C. accming due after institntion of former cnit] 

(1895) , Kachu t Lahihman Smg 25 D Sc« as to taking moner, deeree in mortgage, 

115(1000), e c,2Il L.R.‘81 and not asking for relief W aat Eh-l-a 

(3) Bambhadra r Jagannatha, 14 M 329 Bera r Chandra Mohan Jana, S3 G 8IJ 
(1800), Pee Mon Mobun Sirkar r The Feeir (l‘S»f). f U. in Pian Ul r Nani Baa, 
Ury of State for Inlia In Conned 17 G W9 31 A 

(I«"'3). foil in Bam Dayal r Madan Mohan (f) Fokh I.aJ r Bh khi 4 V. IS*. |r,) 
lAil. 21 A 42. (ISOO) r B , Bhlca r (iss'k 

''itaram 19 B ^^’(Isoi), Ifaj-a r 1 a-lma (7) FatraaUir 4i»haUl.lSn.451(lkL%<), 

nanl‘?insh 32 G US (IJHIVI ahere *. e., 10 arpraJ. J3 K. 213 (IS\S). 

jin>ri* rl»,n r.1 In aerorJ *u t •‘ere f r itert'"! (iJNteacunla r»r*txet r 

► uWqient 10 rn .1 *x • Xwoleva rw-ra 31 M ft] (J?.,!). 
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in the nnxiin, res tn(cr altos ada alien nocere non debel , i\hat h transacted 
between one set of persons ought not to injure or affect another person 
Judgments and decrees only bind parties and pnvies (1) A person who is 
no party to a decree is not bound by it (2) “ Parties,” in the larger legal 
sense, are all persons ha%ang » right to control the proceedings, to make 
defence, to adduce and cross examine iTitnesscs, and to appeal from the 
decision if an appeal lies , and it may bo added, those "s^ho assume such 
a right The only extension given to this rule by Indian Courts is that a decree 
against a henarntdar binds also the beneficial owner, in which case tie 
parties are the same in fact though not in name (3) If the verdict were not 
required to be between the same parties, a man might be bound by a decision 
who had not the liberty to cross examioo , and it is contrary to natural justice 
that a mao should be injured by a determination that he or those under whom 
he claims were not at liberty to controvert (4) Except in the case of judg* 
ments tn rem,(0) and judgments relating to matters of a public nature, (C) 
w]uc]i are governed b} a different principle, no person is bound a decision, 
un!c‘!3 he or tliose under whom he claims were parties to the proceedings m 
which It was given (7) Bnt it is reasonable that the same “et of persons, or 
persons chiming under tliom, should be bound by previous proccedmgs con- 
cerning the same matter There is no hardship m holding that n man shall 
bo bound by that which would liove bound those under whom lio claims guood 
tlie subject matter of the claim, for lie who feels the adaantsge, ought 
also to ieel the burden (qut senttt commodum, senltre debet et onus), and no man 
can save in certain cases excepted by the Statute law and the law merchant, 
transfer to another a better right than he himself possesses (8) Persons other 
than the patties to a suit have been divided (9) into three classes, wath reference 
to their position as affected by the judgment — 

(a) Persons who claim under the parties to the former suit, or. in the language 
of English law, prmes to those parties (10) 


(1) Moliunt Das v Nil Komiil Dowsd 4 
C W N 283 (1899) In Cool Kbaa v Tetar 
Goals, 4 C. N 63 (1899), the lu'Ignu^nt 
was not tnler paries 

(2) Snshnanv Cbadayan Sutti Haji 17M 
17,20 (1892), GooUvhanv Tetar Goals 4 
a W N 63 (1899) 

(3) ^lohunt Das v Nil Komul Dewan, 4 
a W N 283 (1899) 

(4) Duller, N P 233 , Fiel J Tv 307 , 
Gujju Lall 1 Fatteh Lall 6 a 171, J80 
(18S0) 

(5) Soo s 41, Evidence Act • 

(0) Soo a 42, lb 

(7) Gujju T^U t* latfeh I^ali supra 

(8) Field, Ev 307, 308 

(#) In Abmedblioyllabibboyi ^llllw^l^hoy 
tjMWmWioy, 0,^r -fit 709 (I8S2), jrr 

w of estojip 1 one ] cmn be 


comes pnvy of another, (1) by Buccccdmg to 
the position of that other as regards the sub 
ject of the estoppel, ey, an assignee or 
grantee , (2) by holding ui subordination to 
that other, eg , the case of a landlord and 
tenant The ground of privity is properly 
not personal relation. To make a man privy 
toan action he must have acquired an interest 
iR the subject matter of the action either by 
inhentonco, succession or purchase from a 
party svbsttpitnlly to the action, or he must 
hold property suhordmatcly Thus an 
assignee isnot estopped bya judgment against 
the assignor obtained after the assignment 
Bigelow on Estoppel, 6th ed 142-144 A 
peraon IS said to claim under an'other when 
he derives his title through that other by 
assignment or otherwise Sundar Lai v 
Chhitar Mai 29 A 1, 3 (1000) A prniU 
exists between an ixecution creditor and u 
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(fe) I'ersoni who, though not rliunio^ under tlic pirtiw to tlio /oriiicr 
MUt, were rcprcfcntcd b> them tliprcm(l) Such nrc pt-rwus mtcrc-Jlcd in the 
o-'litc nl 1 fcstitor or infcstite, m relation to the executor or adoimistntor, 
"liareliolders in n iompaiij,(2) in relation to the registered officer of that 
compani , and in Indii members ol a joint and undnidcd famil}, in relation 
to a member who Ins Mifficicnllj represented their interests in a former 
suit (3) 

(c) Strangers who are neither pnvics to, nor represented b\, the parties 
to the former sinf 

The general rule is, tlut in the absence of £raud,(4) an adjudication is 
binding upon tlie pirfics to » suit or persons churning tinder or represented by 
tliem, but upon these onh It mint bo shown thattho party m the former suit 
represented the interest chimed iiitjielittcrsuit Apart) represents all interest*, 
owned bj him at the time of the action or subordinate to his, though belonging 
to others A decision him v^ill land interests acquired by him subse- 

quent!), andallsubordmatc inlercsti, represented bj him whensoever acquired (5) 
The nature and object of the former suit must be regarded m order to ascertain 
who was rcall) and substantial!) the litigant (C) When once it is made clear 
that tliQ self same tight and title is substantial!) m issue in two suits, the preci'so 
form 10 which either suit was brought, or the fact that the pbinti/f in the one 
case was the defendant m the other, is immaterial (7) And the fact tint 
there uro other parties, introduced in the subsequent litigation, does not alter 
the case , the estoppel subsists between tbc parlies who were parties to the former 
litigation (8) But there is no resjudicala where the subsequent decision is not 
betweeo the parties or those claiming under them (9) The decision in a suit b) 
one of two remindars against the other as to the right to the profit rental of a 


' purchaser at a Court sale Knshnabhupati 
Deru t Vikraiaa Deni 18 31 13(1891) As 
to wlietbcr decree by ijaradar Js endenco 
Hhen superior landlord sues for rent, sco 
Balaram r Ixartick, 4 C W N I61 (1899) 
\d auction purchaser o! an entire estate, at 
A sale for arrears of revenue, is not the 
successor ofthcdcfaullin^ proprietor fvsnta 
IVoshad Hajan r Abdul Jamir, 8 C t\ A 
G70 (loot) A prior purchaser of land is not 
estopped as being privy in cstslo by a 
judgment against the vendor in a suit 
begun attcr the purchase Abilul i afiaLban 
33 B 297(1911) 

(1) S II of tho Ck>da does not however in 
espress terms, mention representatives or Ibo 
case of persons represented by, but not rkim 
mg through tho parties to the former smt 
As to representative suit sgsmst sect of 
aorahippcrs, see Sadsgopa Cbanar i 1 ama 
IUo,30 31. J&5 {100'), 11 C R NSSj.K 
3f 1« J JtO . 0 Pom. L. n « C3 

(2) Under 7 in. 1\ and 1 t ict v 7ok 


(3) SceJogeBdrov iunindro 143foo I A 
at p. 3i(5 

(■I) Sco s 44, Authors Evidence Act 

(o) Seshappaya i a enkatramana 33 31 
459 (1910) 

(6) Zamindar of Ihttaj uram t Tho Pro 
pnctorSofthoSruttaotKcIanha L. P 51 \ 
200 2 3L23 3 C L R 2&5(f 878) seeabo 
Bam Chunder Poddar i Hart Das Sen 9 C 
4C3. 400 (1882) 

(7) Cobind Chunder Coonclou i Taruck 
Chunder Bose, 3 C 145 F B (IS'?) see 
Sbadal Khan i Anno uUah Khan 4 A 92 
(1881) 

(8) 31ohidm r 3(uhanimail Ibrahim J 31, 
U. C It 245 (1SU3) Gopal Das r Gopinafh 
Siriar 12 C L. R 38 (1682) That is pro 
sided the rehef sough! m both the suits is the 
same Daorhanath Bnv i Ram Cband Aicb 
•re 428(1849) 

(9) 7amia Ur of Pittaj uram r The iVo 
jruturs of the 31utta of KoU nL.-i tujra 
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bazaai was held by the Privy Council not to be res judimla m a aubsequeut 
suit for po'^seasiou of a share of the baziar, m which suit all tho parties, plaintiHs, 
and defendants, chimed tinder tho plomtill in tho former suit Such a plea, 
howetcr, aught well be a dclenco to n hostile claim by persons asserting 
a title under tho defendant zemindar m tho former suit, against tlieir 
claiming undci tho plaintiff zommdar in that suit (1) A decision of a 
material issue m a suit against ono a\ho is tlie representative of an estate, bars 
a suit by tlie true onmer on the same issue (2) And a representative of thoperbou 
IS bound by a decree against tlic person whom ho represents , but it is essential 
that there should be an adjudication as to the fact that ho is reprcbentatuc (3) 
A verdict against a man suing in one capacity will not estop hint when 
he sues in another distinct capacity, and, in fact, is a different person (4) The 
principle of res judicata has no application in a dispute between parties 
all of whom claim under tho person m whose favour the decision in tho previous 
suit w 13 given (6) 

Hindu widow — A decree Iaitl> and propeily obtained against a Hindu 
widow, iclatmg to her Imsbaud’s calatc, binds tbo reversionary heirs, tho 
whole estate being for the tune vested m her, absolutely for some purposes, 
t]iou,.h m bomo icspects for a qualified interest (C) It was held under the 
Limitation Act of 185'J, that when the widow as plaintiff sues to recover tho 
luibbandfl estate, held adversely to her by the defendant, a decree against her 
would bind tho reversioner and that adverse possession, winch would bar her 
right of suit, if she were alive, on the ground of limitation, would cquall) bar that 
of tho reversioner (7) But under Article 141 of tlie present Act, it has been 
decided that a reversioner who succeeds to immoveable property has twelvo 
jears to bring his suit for possession from the time when his estate falls into 


(1) Asgliar RezaKban t Mahomed Melidi 
IIossemKban 30 C 556(1003) 

(2) Sbivabngaya t Nagalmgajs, 4 D 27 
(1878) 

(3) Kanai Lall t Sasbi Bbuson Biswaa. 0 
C 777, 8C L E 117(1881), BecGourmoui 
Dabce i Jugut Ctumira ^adlluian, 17 C 57 
(1889) Where ono of tho parties to a suit 
dies, and no steps are taken to roM^o tho 
suit, and the suit abates or is dismissed, no 
fresh suit can be brought This was not so 
under^Act VIII of 18 j 9, which contained 
no suuSlac provision. Another suit should 
bo brouglit Bcpin Behan Bundopadhya t 
Brojo Natb'Iookopadhya, 8 C 357 (18S2) 

(4) BabajWo t Luxmandas, 5 Bom. L It 

932 (ID03), Marjovan r Mulji, 31 B 410 
(1009) \ 

(5) Syed Asgar\ Sjed Mahomed, 7 C W 

N 482 (1903) \ 

(0) Katama Natchur t farimut Rajali 
Moottoo,0M I A 539 901 (1803) , Nugender 
ChundcrGhosoi SreemuttyKaminco Dossee, 


IlM I A 241, 207 (1807), Brahmomoyo 
Basseo t IvTisto Mchun Mookerjee, 2 C 222 
(1876) , Nobin Cliunder Chuekerbutty v Guru 
Persad Doss, BLR, Sup VoL, 1003, 9 
W R 505 (1868), Naad Kumar v Radha 
Kuan, 1 A 282 (1676) , Sant Kumar t Deo 
8araa, 8 A 3S5 (2835} , Sac2iJt e Budhua 
Kuor, 8 A 429 (1886) , Adi Deo NaraluSmgli 
t Dukharan Singh, 5 A. 582 (1883) , Uari 
Nath Chatterjeo t Jlothur Mohun Ooswami, 
21 C 8(1893), 201 A 183 [the rule in tho 
Shivaguoga caso (0 Moo I A 539), to tho 
effeet that an adrerso decree against a Hindu 
widow binds thoso claiming in succession, 
applies equally to the case of tho daughter] , 
TnbhuwanSundarKuar t Sri Xarain Singh, 
20 A Sll (1898) , Lachini Narain v Ram 
Chandra, 4 A L. J 117 (1907), Behan Lai 
V Daudnusem, 35 A 240 (1913) 

(7) Kobin Chunder Chuekerbutty t Guru 
pcrsadDosSiB L R,Sup VoL, 1008 (1808) , 

B c , 0 W R 505 , Amirtolal Bose t. 
Kajoneekauta Mittcr, 15 B L. R 10 (1S75J 
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po^'csbion (1) V clc«.rcc lu ii suit by a rcvtr^iontr tiio widow for a 

dcchntion tbit flic cmnot tli«po«t, of tho property purthasid lur out of tlio 
profits of her bu^band s and thit her ahcnntion is null and \oul exiopt 

as regards her own mterpit, will not bind a new reversioner, eliould llit phintiff 
predecease tho vmiIow, although it “would bo bo strong an aulhoritj in point 
as to deter cither party from disputing it,” (2) or in a suit to restrain waste 
brought In a rover«toncr who suWqnentlj luedecciscd tlio widow, as aguiist 
the new reversioner (3) In a recent Toll Ucnclt decision of tho Allihabail High 
Court It was held that a Hindu widow can not only nlionatc her life mtcrtst, 
but al«o can transfer tho corpus of her deceased husband s estate (oven without 
legal necc««itj or for a pious purpose) so that the transfer shall not bo a oid, but 
onlj \oidable bj tho reversioner (1) It lias also been held that onlj tho lu ^rl^t 
reversioner is entitled to a declarition that a mortgage by a Hindu widow h 
not binding on reversioners (5) \\hcro bj tlie terms of her husband’s will iv 
Hindu widow was the full rcprcicntativo of bis estate, a decree against htr 
declaring that the will was rovobed, and that tho appellant was entitled to 
succeed ahitUeHalo, a\as held to bind the respondent, w)ioso claim was by appoint- 
ment from the widow under the wull, whether or not lie was a party to tlie suit 
in which the decree was made (6) Where a Hindu widow and her son, tho then 
presumptuo heir to property claimed by tho v\idow, obtained a decree abunit 
a more remote reversionary heir, and the 6on predoccaecd his mother, and tlio 
person against whom the decrco had been obtained bocamo the next reversion ir> 
heir, it was held in a suit for possession by him, that tho docico m tho provioits 
suit did not operate as nt judicata (7) Tor a ease m wlntli it was Jiold that tho 
reversioners were not affected by a former judgment, on tho ground that jn 
the smt in which it was given thc> mcrclj represented tlio interest of 
then predecessor, tlio life tenant, see below (8) In a inoro rccunt case it was 
held, referring to two of the Privj Council deeisiniiH already cited, that 
where there aro several reversioners succcssuel) mlitlcd to succeed to 
property for tho time being in tho possession of n Hindu female, a dccrco 
in a suit by some of such rovcraioncrs will not nicwsarily tonstituto res 
juitcata in respect of a similar smt brought bj otlicr re\ crsioncrs (9) Au 


(1) SrinathKurt Prosuano Ivumac (j1>u>h 
0 C U31 (18S3} See Projs LaI Sen v Jltnii 
IviiahnA Hoy, 26 C 285 235(1698) 

(2) Jan Dutt Kocr t Miuaamut Jfsiubuill 
Kocrain L. It. 10 I A 150,137(186.3) 

(3) Zfttuindar of Fittapuram t Dio Pro 
pnetora of tho JIutta of KolanLs Lk R C I 
\ 206 (1878), aa to dccrcca m auita to 
set aside an adoption ico Brojo Kishoro 
Dossco t Srccnath Bose, 0 VV R 463, 465 
(18GS), Ranee BromO^Ioycor RsjahADonil 
Lall Roy, 19 W R 419 (1873), Jumoona 
Dasays Chowdhranl r Bamssoondon Da*s>» 
Chowdhram L. R 3 I A 72(1876), *e« »1«» 
2«ogfndfo Cbundro Mjttro c biwmuUy 
Klahen Soondory Dmsw, 19 W R- 133 (1S73) 


( 1 ) llurga Kunwar t Matu ^lal 37 A 
Jll, 1 B (1913) tho trsii'f r * t llio cori ii» 
U not void but voi Uhl H o n.wr»i ii r, 
and SCO also Bijo) (i j>«l Mukrru'C i Kruhiu 
SUIushilXbt, 31 I 120 (I ■Ul). 

(5) Mrshu lUl t I am KlwHaUn JI i, 
35A 3.0(II>1J] 

(U) lartal IVarain t ngh i Ifil L 'I 
btngl.Ul U1 V I97(1H‘»|) 

(7) llara Ouindir 1 odJar I 
Ot ttOtlbii) 

(8) JltuMinut IJsl Iviiiwur j y 
Inderjit Konwar, 3 |l I,. ll U < , 

(9) Odudilu bingli t i ^ 

(tOiJO). loUovinjf ) t,»t 
A-aafisjo) 
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appellant Ila^^n" been a party to n former BUit, in a\hicli tlic riS'pondcnt 
obtained a decree for possession of the estate in question as mother and 
heiress of the last proprietor, is barred by such decree from aftenvards 
iccoxcrmg possession, on the ground that the respondent is not such heiress 
Although such decree barred the appellant from settmg up m this suit a fimil} 
custom for the purpose of showing thit he was entitled to possession during 
the life of the respondent, he is not thereby debarred from showing that upon 
her death, if he 8urvi\e3, he will bo entitled, under such custom, to succeed her, 
and therefore to have a certain deed evecufed bv her declared illegal and in- 
operative after her death (1) 

Benamidar — Where the parties are iiartics m fact, although not in name, 
as in the case of a person who buj-s an estate for himself, but has it convc}cd 
m the name of another, \ decree properly obtamed b^ or against the 
bcnauudai i-j binding upon the real owner, the presumption being that the 
benamidar instituted the suit with lus authontj and consent (2) 

Go defendants— Where it was broadly contended that there would be 
no res judicata as between co defendants, it was held that such contention 
was incorrect Section 11 docs not preclude the decisions upon an> issue from 
operating as res judicata, merclj because the issue is raised as between co 
defendants if the matter was directly ind Bubstantially m issue m a former 
'Uit and the other uccessarj conditions are satisfied TJio words **lcluccu 
the same parties” in this section, qualifj not on]} the words ” former 
hut the wJiolo expression “tn tssuc in a former suit' Therefore an issue 
lai cd and decided as between co defendants in a former, smt inaj be res 
judicata m a subsequent suit, in which the} are arranged as plaintiff and 
defendant (3) \Vlicn the same parties were contending m the former suit, 
in fact though not in form as where they were co defendants on tlie record, 
but their interests were different, and there was an issue between them which 
was decided its decision is a bar to a second suit or defence raising the '^amt 
issue between them when in the position of plaintiff and defendant (4) The 


(1) Xckait Doorga Peraad $ing{> t Ickauni 
Doorgalvonwarj L R 51 A 149(1878), 4 
C 190, 3C L.R 31 

(2) Mobunt Das t >ilKoajuli>ewan, 4 C 
1\ N 283(1890), GopiNatbChoteyt Bho 
gwat Persbad, 10 a S97 (18S4) , KhobChaDd 
r NaramSmgh 3 A. 812 (1881) , Sbsngarat 
Ivrishnan 15 M. 2G7 (1889) , see Bhuwabal 
bingb r Maharaja Rajeudra Pratap Sabc^, 
5 B L. R 321 (1670) , Prosonno Coomu 
Chowdhryr KoylashChundcrPalChowdhry, 
B L.B,F B, 759 (1807), and ontheen 
lienee disclosing who is the real owner, as to 
making him party to the suit, see Sitanath 
Saha r Xobin Cliunder Roy, 5 Ct L. R. 102 
(18"j)j Mebeeroms'-a Bibcc i Hun Churn 
Bose, low R 220 (1868), Kaleo Prosonno 


Boso r Dinonatii Bose MuUn.i, 19 W P 4J4 
(1873). 11 B L B 56 

(3) Mftngmram i Syed ild Hossen Khan, 
S C W N 30 (1903) . 8 c , 31 C 93 , Ran 
diyil Cbcriya v Zamorin of Calicut, 29 AL 
515 (1903), \uauf §ahjb t Durgi, SO AI 
447 (1907) 

(4) Ramchandra Narayan i Iiarayan Sla 
hadev, 11 B 210 (1886). Ahmed Ah t 
Najabat Khan, 18 A. 65 (1895), Shadal 
Khan t Amin uUah Khan, 4 A 92 (1881) 
[see Bhagnant Singh i Tej Kuar, 6 A 91 
(188S)], Shaikh Rhoorslicdllosscint J>ubeo 
Fatima, IS A. 65 (1895), Chamlcy t Lord 
Dunsany, 2 Sch. A Lcf 690 , Cotfenham i 
Earlof Bhrowsbury, 3 Hate, 627 [sec Korun « 
Grawford, L. It 6 Ch D 29, and Casptrgr, 
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rule lias been stated to bo, tliat where au adjuditatiou between the defendants 
IS ncce-sirj to give the appropriate relief to the plaintifT, the adjudication 
will bo Tcs judicata between the defendants as well as between the plaintiH 
and defendants But for this effect to siise, there must be a conflict 
of interests between the defendants^nnd a judgment dcfininc the real rights 
and obligations of the defendants infer se Without nccessitj, a judgment 
will not be res judicata amongst defendants, nor will it be res judicata amongst 
them bj mere inference from the fact that they have been collecti\ely defeated 
m resisting a claim to a share made against them as a group (1) A decree for 
partition is not like a decree for monej or the delivery of specific propertj, 
which IS only in fa\oux of the plaintiff in the suit It is a joint declaration 
of the lights of persons interested in the property of which partition is sought, 
and such a decree, when properlj draivn up, is in favour of each shareholder 
or set of shareholder^ having a distinct share (2) As to the effect of a partition 
decree as constituting res judteofa as against the plaintiff (3) and between co 
defendants, (4) see the undermentioned case* 

Joint contractors and joint wrongdoers — ^A judgment obtained 
against one or more of several joint contractors oi joint wrongdoers operates 
as a bar to a second suit against any of the others (5) Por there is but ono 


J6S] , Bissorup Gossamy v Gorachsod Gos 
lamy, 0 0 120 (1882) , Venkayya t Nara 
aamma 11 31 204 (1887) Uadbavi t> 
Kelu, 15 31. 204 (1892)], Chajja v Umrao 
Sugh, 22 A 38(3 (1000] See LateUanca v 
Saravsya, IS 31 164 (1894) One of the de 
fendants may appeal against the decree as 
between himself and the other defendant 
Soirutf Narayanrao, 18 B 520 (1893) 

(I) Bamchandra Narayaa v Narayan 31a 
hadev, 11 B 21C (1886) supra [followed m 
Bapu V Bhavani, 22 B 245 (1896)], 
Rakhnum t Dhondo, 30 B 207 (1911), 14 
Bom Jj. R 128 , Saroda Praaad r Kailash 
Bashini, 17 C W hi 12a (1912), Ahmad 
Mit Najabat Khan, aupra see JuoiaSuigh 
t Kamaruarnssa 3A 152(1880), Bbagwaot 
Smghv Tc]Kuar,8A 91 (1885) , bntscealso 
Brojo Behan Slitter v Kcdar Nath Mo 
zamdaT, 12 C 580, P R (1896) (disaentcd 
from m Chandu i Kunbamed, 14 M 225 
(1891), 15 AL 201 (1892)], Surrender Nath 
Pal Chowdhry t Broja bath Pal Chowdhry, 
13 C 352, r B. (ISSG) [followed and applied 
m Gobmd Chnnder bundy e Sn Cobind 
Chowdhry, 21 a 330 (1896)] , Balambhat t 
barayanbhaf, 25 B 74 (1900), and remarks 
and cases cited m Cosporsz, 371, 372, Ba 
lambhat % barayanbhat, 25 B 74 (1900) , 
a r, 2 B L. R. 511 [such proious jnils 
m nt s not rt-J judiwlu \iben the I UintiO in 


the 8ubse<iuent suit was only a nommal party 
ID the first suit] , Rs) Naram v Khobdari Bai, 
6GW N clzxvi 724 (1901), 3Iobammad 
Kuni Rowthan p Viswannatbanyor, 2b 31. 337 
(1002), Balwantrao t Narayansbet, 5 Bom 
L R 97 (1903), Cbajjup Umrao Singh, 22 
A 3SC (1000) , Rsjnarain v Rhobdari, 5 
C W N 724 (1901), Ghurphekm v 
Purmesbar Uayal, 5 C L. J 653 (1807), 
Gurdeo Smgb p Cbasdrikah Singb, 5 C J 
011 (1907) 

(2) Sheikh Khoorshed Hostem v bubbeo 
Fatima 3 G 551 (1887) , but see Hikmat Ah 
p WiUuanissa 12 A 506, 508 (1699) 

(3) Sonit 3Iuasbi, 3 Bom. L. R 04(1900) 
Seo notes to ss 10, 11, ante, Mahadco t 
Vasudeo 5 Bom. Lu R 737 (1903) 

(4) Dost 31ahammad Khan v Said P,egam, 
20 A 81 (1897), Saroda Prasad p Kailash 
Bas&mi. 17C IP N 128(1912) 

(5) King I Hoare, 13 31. fb W 494 , Brins 
meadv Harrison I, R 7 C. P 547, Kendall 
t Hamilton, L. R 4 App Cas. 504 . Ham 
mend r Schofield, L. R 1 Q. B 453 (1S9I) , 
see (Kmbefort p Chapman, L. R 19 Q B D 
229 This rulo haa been applied and adopted 
in India M a matter of principle • see Nathu 
Lall Chowdhrj r Shoukeo Lall, 10 B HP. 
200 (1872) [dtosccting from Ramnath Poy 
Choadhry «■ Cliunder Sekhur 3Iohspater, 4 
M r 50(l‘^->6)] , H<.tn<'ndroCoomarMuUn.k 

K 
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cause of action for the injured party in the case of eithoi a joint contract or 
a joint tort , and that cause of action w evliausted and satisfied by a judg- 
ment being obtained by the plaintiff against all or any of the joint contractors 
or joint wrongdoers whom be chooses to fiuc(l) But the rule is otherwise 
where there is a joint and fle\eral UaWity, a decree against one of seieral 
joint and several promisors without satisfaction mil not bar a second suit (2) 
And in the under mentioned case a decision in a smt against a banian was held 
not to be res judicata in a suit for the same moncyogainst a manager, thcliabilitj 
not being joint but being based on distinct contracts (3) Conversely, where a 
plaintiff has failed in a suit against one of several joint debtors, a judgment 
lecovered by one of such debtors cannot be pleaded as a defence to a subsequent 
action against the other joint debtors m respect of the same cause, unless the 
plea shows that the judgment was recovered on n ground which operated as a 
discharge of all (4) It has houever, been more recently held by the Allahabad 
High Court that the effect of sect 43 of the Contract Act being to exclude the 
light of a joint contractor to be sued along with his co contractors, the rule 
laid down in King V Hoare and Kendall o Hamilton, swpro, is no longer applic- 
able to cases arising in India, at all events m the Mofussil since the passing of 
that Act, and a judgment obtained against some only of the joint contractors 
and leniammg unsatisfied is no bar to a second suit on the contract against tie 
other joint contractors (5) 

Father of joint Hindu family —Whore the Hindu son in a joint 
family becomes entitled by reason of bis birth and ni his own right, a light 
which ho can enforce against his father, he does not claim under him within 
' ’ . ' //• dismissal of a suit for redemption 

brought by the father m a joint Hindu 
subsequent suit for redemption by the 
sons, inasmuch as their title was not through their father, but was separate 
md independent (7) The question whether a Hindu father in a particular 
suit, in which he alone of the family is a part}, represents his co parceners is a 
question to be decided with reference to the circumstances of tlic case Held 
therefore, under the circumstancca of the case, that an erroneous decree in eject- 
ment obtained against a Hindu father was not res judtcala m a subsequent 


V Bdjeiidiu I<aU Moooshee, 3 C 353 (1878), 
Oarusami Chctti v Samurti Cbiona Mannar 
Cheli, C M. 37 (1831) , Cliockaling Modab t 
bubbaraya Mudah, S M 133 (1SS2) , Lnkmi 
das Ivhuaji t Purskatam HanJas, 6 B 700 
(18S3) , 8i.cHQbmCkandraBoy t Magonatra 
Dosaya, 10 C 024, 028 (1584], Dbaram 
Singh t Angan LalJ, 21 A 301 (1830) A 
fresh assignment in respect of a tort eubsc 
quent to the tort originally seed upon trill 
not come within the scope of the first judg 
meat so as to bar the fresh assignment 
Oonnd t Jqibai, 14 Bom. L, It 0 (1911), 
JOB ISJ 


(1) Hemendro Cooaiarldiillick r Ksjendro 
Ball Moonahee, supra 

(2) Dhnnput Singhp bham Soonder Miller, 
S C 201 (1879) , 4 C L. K 501 . as to tin, 
adffluustration of as<iet3 of a deceased or 
baoLrupt partner, eco Broughton, SI, S2 

(3) Jbswless t Calcutta Landing and Ship 
ping Co, 7 C G27fl8SJ) 

(4) rhdhps t IPard, 2 If A C 717 

(5) Muhammad Ashan t Itadhe Ram 
Singh, 22 A 307(1000) 

(6) Sundar Lai t Cbhitar Mai, 20 A 1 
(1906) 

(7) Ib 
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suit by the ton for ieco\ery of the holding (1) An auction purchaser of the 
right of a Hindu father m joint property cannot raise the plea that a mortgage 
was made without legal necessity os long as there is still time for the sons to 
challenge the purchase (2) The obhgation of a Hindu son to pay his father’s 
debt IS not an obligation which he had incurred jointly with his father , and the 
creditor’s cause of action against the father and the son is not a single cause of 
action which is eshausted upon a decree being obtained against one of them only. 
A judgment recovered, against Lis father only, docs not therefore bar a smt 
against the son (3) Where the plaintiff had sued the defendant’s father for a 
declaration of hia right to a shore of property, which he claimed as ancestral 
property go\ erned by 2Iit akshara law, and had obtained a decree, the defendant’s 
father’s plea of a-custom of primogeniture being rejected, it was held m a subse- 
quent smt by the plamtiH for partition of the property that the defendant (who 
had not been a party to the former amt) was barred from pleading a custom of 
pnmogemture (4) 

Manager of same — The manager of a joint Hindu family suing or 
being sued acts in a representative capacity He can execute decrees on behalf 
of the joint family and receive payments and give receipts which will be bmding 
on It (5) Where, therefore, the interest of a joint and undivided famiJj being in 
issue, one member of the family prosecuted or defended a suit, such a decree 
may afterwards be considered as binding upon all the members of the family, 
their interest being suiUciently represented in the suit, (6) and the presumption 
being that ho is acting for the family, unless it were made out that he acted and 
professed to act for himself alone (7) In defimng, however, the relation of the 
managmg member to the jomt family and estate we are brought into contact 
with a relationship which has no counterpart in £nghsh law, neither the term 
partner nor principal, nor agent not even co parcener will strictly apply (8) 

Kamavan —The karnavan or managing member of a hlalabar tartrad 
(family) is in a similar position to a Hindu father under the Mitakshara law 
And a decree against him may in some cases bind the members (9) It was, 


(1) Sr) Raia Varadarsja t SaoLara Ven 
katadri, 17 Ia J 107 (1907) For liindu 
father’s power to bind bis descendants bj a 
compromise, soo Ram Kuber Fando t I am 
Dasi, 33 V. 438(1913) 

(2) Baksbi Ram r T.iladhara, 35 A 333 
(1013) , dtstinguisliing Muhammad Mussmil 
uUah r Mithu Lai, 33 k 783 (1011) 

(3) Uharam Singh r 4ngan Lai, 21 \ 301 
(1800) 

(1) Kah Charan r Shco Buksh, 16 C tV 
K 783 (1012) 

(3) Acchaibar Singh t Ram Samf Sabu, 
following Han Lair Vlunman Kunw^r 3IA 
5l0 (IDlS), distinguishing Gangs Dajal r 
Mam Pam, 31 K 150(1«00) 

(C) Jogendro IXb Rijkut r FumndroIXb 


Ro^kut, 14 aL I A 37C, 11 B L. R 214 , 
17 IV R 104 (1871), SCO Gan Sarant Bal 
Sa>aat i 3vara} an Dhand Savant 7B 4C7 
(1883), ^tarajan Cop Ilabbu t Pandurang 
Ganu S B CS3 (I8S1), Khub Chand r 
3«arain Singb, 3 A 812 (iSSl), Ca'<pcr?z, 
338, 3o9, llukm Chand, 211 

(7) Gan Savan Bal Savant r 3>iirajan 
Dhond Savant, au/ira 

(8) JfuharamcU Vskarl r Radha Pam 
Singh. 23 \. 31- (1^00) 

(9) Sc« V asudevaa r ^a^ayanan, C M. 121 
(1883). taranakot Narajan Jvaaburi r 
VoranaVotNaraj-anNamluri 23L328(1S«0) 
[in which • description u given of tho 
|K>«ition power*, and rr«pon.iiihtii.» of the 
lamaTanJ, Thengn r Ctimraa, 7 3L 413 
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however, later held by a Full Beuch reviewing the preceding cabcs that a decree 
m a suit in which the harnaian of a namhudri tllom or maTumaklalayam 
tarwad is, in his representative capacity, joined as a defendant, and which he 
honestly defends, is binding upon the other members of the family not actually 
made patties (1) 

Shebait — ^\Vherc a shebait has incuTTcd debts in the service of an idol, 
for the benefit and preservation of its property, his position is analogous to 
that of a manager for an infant heir, (2) and decrees properly obtained against 
him in respect of debts so incurred arc binding upon succeeding shebaits 
For if such debts and the judgments founded upon them were not held to be 
thus binding on successors, the consequence would be that no shebait would 
be able to obtain assistance in times of need (3) 

Managers Guardians — In the case cited below, (4) the decision of a 
Forest Settlemcilt Officer, upon an inquiry held under the Boundary Act of 
1860, at which inquiry the plaintiff, then a minor, was represented bj a manager 
of his estate appointed under sect 8 of Regulation V of 1804, was held to he 
res judicata in a suit to recover the land A manager of an estate, who has 
obtained a certificate under Act XL of 1858, is the guardian of infant co pro* 
prietors, and represents them fully in suits for money ad^aDced m reference to 
the estate (5) The fact that the plaintiff, a nuior, bad through his guardian 
aotivelj intervened in proceedmgs to set aside a sale of property in which ho 
and his father were jointly interested as members of a Mital^hara family, was 
held to be no bar to a smt to rcco\er the propertj, the purchaser having at the 
sale acqmrcd the interest of the father only (C) 

Minor — To maintain the plea of judic(Ua it must appear that the 
person whose interest it is sought to bind was m some way a party to the suit 
An mtcntion that a smt should be for the benefit of a minor is insufficient 
The minor must be properly represented in it (7) A decree passed agamst 

(1884J , Hajit; Atbaraman, 7 SL 513 (1883) . Motlioorauath Acharjo, 13 I 4 2i0, 275 
Kombit Lakshmi, 5M. 20l (1881), ItUacban (18C9), Tulsidas Mabaota t Bej oy Kisborc 
t Vekppan, 8 M 484, T B (1885), Sn Shomc. 0 C \Y N 178 (1001) As to suits 
Dovii Kclu Eradi, 10 M 79 (188C), Sban rcUtiug to muths, see Babajtrao i Luxznan 
karamt Hesavau, ISM. 6(1891) ,Kamappan da9,5Bom.L B 932(1003), s c,3SB 215 
Nambiar v Ukkaram Hambiar, 17 M 214 (4) Kamarajav The Secretary of State for 

(1893) India, 11 31 309 (188C) 

(1) Vasutlevan t Sankaran, JO M. 129 (5) Dooiga Persad i Kesko Pershad Singh, 

(1896) L.B 91 A. 27(1883) 

(2) See HuDOoman Persaud Panday t (0) Tbo Collector of ilonglijT t Hardai 

Mussamut Babooco 3Iunraj Koonwerce, 6 M Naraia Shahai, 5 C 425 (1879) , as to the 

1 A, 393, 423 (1856) positionofallinduBon, ina joint Mitatskara 

(3) Prasunno Kuman Dobya i Golab family, aeo Ramnaram t Biskeshar Prashad, 

Chand Baboo, L B 2 L A. 143, 102 (1875) , 10 A 411, 413 (1888) , JIussamut Isanomi 

SCO 20 W B. 80, for this case in the lower Babuasin v Modun Jlohun, L B 13 Ind 
Court, JuggntChunderSemr Ktshwanond, App 1 (1685), Broughton 69-72 

2 ScL Rep 126 (1814) , Kissonuntl Ashrom (7) Chaudrj 4hraaJ Buksh i Seth Ragliu 
Dundy t Kursiugb Doss Byrogee, 1 Harsh. LarDa\al, 28 \ 1 (1905), 32 I \ 229 
485 (1803) , ^laharancc Shibessourec Debia t 
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in infant proporh rrprp'si'nlptl ii upon JjJ'O a (Irrrce passed against 

111 adult, liut it is open to tlie infant to impeach *^11011 decree bs i separate suit 
in cases where liis guardian has been guilty of fraud or negligence in allowing 
tlie decree to be passed against him ( 1 ) It is only where fraud or negligence is 
proved on the part of the guardian of a minor that the right to bring 
a suit to set aside a prcMous decision can bo claimed by a minor or his 
administrator ; where no fraud or negligence is proved a pre\ lous decision will 
operate as a bar (U) 

Mortgagor — The acts of a mortgagor prior to the mortgage bind Ins 
mortgagee , ( 3 ) but his acts subsequent to the mortgage do not , so that a suit 
by tbe mortgagor subsequent to bis mortgage, and not brought at the instance 
or with the concurrence of the mortgagee, does not hind the latter ( 4 ) The 
proprietor of an estate cannot be said to represent the whole estate after he 
has mortgaged it ("j) A decree obtained by the mortgagees against the 
original mortgagors the aendors of the appellants, was held to be no 
evidence against the appellants, purchasers of the intciestfi of the mort- 
gagors, if they were no parties to that decree and if the transfer to them was 
before the institution of the suit m which that decree was passed, and 
the purchasers were in no way bound by the result of that suit (C) Wlicre 
a mortgagor obtained a decree for redemption, which was not executed, 
and subsequently sold the equity of redemption to the plaintiff, who sued 
the mortgagee for redemption, it was held that the suit was not barred 
by the former decree, as the relation of mortgagor and mortgagee had not been 
terminated, and the right to redeem was inseparable from the relation as long 
as it existed ( 7 ) 

Lessor and Lessee —A lessee claims under his lessor, but a lessor does 
not claim under his lessee, so that a decision in a suit by the lessee to eject a 
stranger does not bar a suit by the lessor against the same person with the 
same object ( 8 ) So also decrees obtained against the registered tenants of a 


(1) Cunanilas Xatbs r Ladkaraha. 19 S 
571, at p 670 (ISDSJ , and see LoUa Shoo 
Chum LaI ( namnandan Dobcj, 22 C 8 
(1694) 

(2) Hanmantapa j Jirabai 24 B 547 
(1900) 

(3) Badhamadbab Haidar t Bfonobur 
Mookcrji,L.R I5I A 97, 15G756{18SS) 

(4) Bonomaly Nag t Kojlash Cbunder 
Pej, 4 G C92 (1878), Booma Saboo « 
Joonaram La!!. 12 W. H 302 (1809) , Silwam 
t Amir Boguia, 8 \ 324 (1880), KruBnajt 
Laksbman Bsjradi t Sitaram MarrarrtT 
Jakbi, 5 B 490 (1880], Sosbi Bhosun (laha 
r Gogan Chunder Shaba, 22 C 371 (1891) 
\ purchaser from a mortgagor is m the aamo 
position, whether ho purchases ptriJcnlc h*e, 
lladhamadhub HalJar r Monohur Mooler)* 

siipr'i , or in eseeution of a decree or other 
wiv PoTTsh Vath afoofcerjoo r Anath >ath 


peb, 9 G 205 (1882) 

(5) Soahi Bhusnn Cuba v Gogan Chundcr 
Shaba, 22 G 304 (1894), Seshappaya t 
VcnbataaisaQa 33 31. 459 (1910) 

(6) Basudeb Siro i Brojo 3Iohan Jana, 7 
C \V N Si (1902) 

(7) Karuthasami r Jakanatha, 8 3L 478 
(I8S5) , SCO Sami Achan r Somasandram, C 
>r 119 (1882), Roy Dmkur Doyal r Shew 
GoUm Singb. 22 TV R. 1"2 (1874) , but aeo 
contra, Anmdh Singh r Sheo Pra*a<^4 
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tenure were ]ield inadmissible jd evidence against tbcrea] oTrner of the tenure, 
who was not a party to the eiiita obtained, and who did not claim through tlic 
parties against wliom the decrees were passed (1) And a suit by a lessor 
against a ratyat to set aside a pottab is not barred bj the fact that the pottah 
has been declared genuine in a suit by tbe plaintiff s ItccaSar against the same 
defendant (2) Where two persons each claim title to land m the possession 
of a tenant and one of them sues the tenant for rent in a competent Court, 
and tlie other intersenes and claims title, and the issue is contested and 
finally decided that the tenant should pay Ins rent to one of them, the title 
cannot be contested in a subsequent suit between the two claimants (3) A 
decree obtained in a previous suit for rent by an ijaradar does not operate against 
the tenant as re? jvdxcata on the question whether the relation of land 
lord and tenant exist in a subsequent suit for rent brought bj the supenor 
landlord (4) As to amts for the recovery of cesses (5) and rents, see cases 
also below (6) On dismissal of a suit for rent on dcmal of relationship of 
landlord and tenant, the plaintiff may sue again for ejectment , (7) though 
where the tenant seta up Ins own title to the land, the decision on the issue of 
title may be res judicata (8) 

Partition — The right to enforce it w a legal incident of a joint tenancy, 
and as long as such tenancy subsists so long may any of the joint tenants opplj 
to Court for partition (9) 

Different titles — The words *'htig(atni) under the same title" do not 
refer to the identity of the ground of action, but mean that the question must 
have been raised and decided m the same right that is to say, in the nght of 
the parties to the second suit and not m the right of any other person Thus 
if one IS made defendant m an ofiBcial capacity, the judgment will not bind 
him personally, and lice lersd A plaintiff suing as next heir to his uncle was 
held not barred by a decision against bis father, inasmuch as he claimed under 
a title not derived from his father (10) A suit against an elder brother for mam 
tenance was held not to be barred by a previous order made upon other grounds 
dismissing a claim for maintenance against tlte father The adjudication 
m the previous suit was not between tbe brothers, but between the plaintiff 


(IJ Ram Narain Rai i Ram Ctoomar 
Chunder Poddar, II C 602 (1685) 

(2) Shaikh Wahid AJi v Nautb Tooraho, 
24 W R 128 (1875) 

(3) Gohmd Cbundcr Koondu v Torack 
Chnndra Pose, 3 0 146 (1877) 

(4) Polaram Jlondul i Rartick Cbnndcr 
Roy Chowdhun, 4 C W N 161(1899) 

(5) Picketts V Rfttneswar Halia, 28 C 109 
(1900) 

(C) Hurry Behan Bhagat v Purgun Ahir, 
19 d 050 (1890), Bukahi t Nizamodli 20 
C 60" (1892), Nil Ma6hub Sarkar t Bro)o 
Nath Singlia 21 G 230 (1S93), 

TotiTKlra Moliiin Tagore r Shnmhlin Clmndcr 


Bhuttacharjee, 4 G W N 43 (1897) , Ealoram 
Ilondul V Kartick Chuuder Boy Chou-dhun, 
4C W N 161 (1699) 

(7) Khater Jliatn t Sadruddi Khan 34 C 
922 (1907) 

(8) Sahadeb Dhah v Bam Budra Hslclar, 
10 G W N 820 flDOC) 

(0) Bishcshor Das v Bam Prasad, 28 A 
027 (1900) , and see Madon Hobnn Mondiil 
V Barkanta Nath llondul 10 G W N 839 
(1906), Monaharam t Ganesh 17 G W N 
S21 (1912) 

( 10 ) Ru lor RineJi t RtipKiiar lA 
734 (1878) 
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Anil liK father, an<l InAcd upon a different sort of claim (1) A inut liy 
persoriA rfprr'entins the ptiMie ia not hnrred a ilrriAion m n prcMoiiA suit 
liy the ?aine plaintiff iti their individual and private capneity (2) In a prev uiia 
suit in which plaintiff hnd been a party it had been attempted to jiMert plnintifTB 
title to a piece of landoccupieilbj the defendants by proving tlmt the} held tlie 
same by virtue of an alleged specific lease The Court hnd held that no such 
lease had been executed Phintifl now claimed the land ns belonging to bis 
and sued to recover it on the strength of hia title, he also BCt up the 
allege 1 lease once more //cM. that though the question of the vnlidit} of tho 
lease was rn juifieflio, plaintiff was at lihcrtj to sue aUo on the strength of his 
title, jnclepcndenily of tlie lew, and he was not estopped from so suing by the 
fact that tho former suit had been based upon the lease alone (3) A claim on a 
IdMin IS a claim arising ex eon/roetii, while a claim on title against a trespOAser 
IS founded on tort (4) 

Miscellaneous— -The purchaser of land at a sale by the Government 
for the recovery of arrevrs of revenue under tho sale laws, buys free of 
encumbrances, and is therefore not bound by the decision m a suit brought by 
or against the former owner (5) It has been held m Madras that a priest of a 
temple, as the representative of a former priest, is bound by a decree m a suit 
brought by the latter to establish his right to damages for tho invasion of lua 
rights as pnest (C) The cchsharcr of an estate cannot be bound by a decision 
in a suit for rent brought by another co sharer against a tenant (7) ^Vhere 
all tho conditions proscribed by sect 11 exist, the fact that in tho first suit 
tho defendant was an execution creditor and in (ho soconcl ho is a purchaser 
at an execution sale mahes no difference os to the second suit being rts judicata 
A privity exists between an execution creditor and a purchaser at a Court 
sale, tho latter representing the former in so for ns he had a right to bring the 
propert} to salo in execution of his decree (8) As to a suit bj the laraam 
of a Hiiffo , (9) by one claimiDg ns the dharmalarta of a deia^thanam , (10) and 
by one of five trustees lu whom the urotmoright over a deioson was vested , (11) 
see the cases noted below A judgment against one holder of service lufan 
lands IS TM judicata as regards a succccdiug holder (12) A purchaser of land 
cannot be estopped by a judgment in a suit against hia vendors commenced 
after the purchase (13) 


(1) AUmad Itosscm Khan r Nihaladdin 
Khan 9 a 915, 918(1883) 

(2) LahAbmandas t JugalULihoro 22 B 
21G (1800) 

(3) Zamorm ot Calicut i Narajanan 
Mussad, 22 if 323 (1890) 

(4) Pararabath t FutLcngathI, 28 M 400 
(1905) 

(6) Naraia Chuoder Chowdhry *> Tayler, 
3C L B 151 (1878) 

(6) Arcbakam Snmrasa Pikabatuln v 
tJdyapry Anantha Charlu 3 llL H OB 340 
(isro) 


1811 13(1891} 

(OjVenhayya v Suramma 13 M 237 
(1889). aeeBabaiii Nana IB 635(1876) 

(10) Bamabngantt Thirugnaiia,12 M 312 
(1869) 

(11) Jladhavan t Kesbavan, U IL 191 
(1887) 

( 12 ) Badhabai i> Anantrav,19B 198(1685) 

(13) Joy Chandra Banerjee t Sreenath 
Chatterce, 32 C 357 (1?»4) 
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Explanation VI — rius Explanation provides that uliere persons litigate 
hondjidc m respect of a public or pnvate right claimed m common for them 
solves and others, all persona interested in such right shall, for the purpose 
of the section, be deemed to claim under the persons eo btigatmg (1) It has 
been held tliat the Courts should be careful in their application of this Explana 
Hon, which should not be applied to any case winch does not come witbm its 
very wording, (2) and that it only applies to cases where several different 
persons claim an easement or other right under one common title, as for 
instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to tahe water from the same spring 
or well (3) And therefore, it does not apply to a prescriptive right claimed 
by an individual in respect of his own house and premises (4) This Explann 
iion docs not refer to the case of a defendant at all but only to the case of a 
plaintiff (5) But it is not in terms so bmitcd One party ha\ung a right in 
common with others is not at liberty or authorircd to sue in his own name to 
estabbsli the right of the others except bj tlieir autlionty This Explanation 
must therefore be read with the pto\nsjons of rule 3, post, and the principles 
to be found m that rule (C) A right to relief can be said to be claimed “ in 
common only as between parties who would be benefited by such relief if 
granted and who have such an interest in the relief claimed that they could join 
as 00 plaintiffs (7) The inclusion of pvhhc rights in the amended Explanation 
13 to give due effect to suits relating to public nuisances, as to which see the new 
sect 91 , post 

The Court which decided auch former suit must have been, a 
Court of jurisdiction competent to try such subsequent suit or the 
suit jn which such issue is subsequently raised — ^In order to make an 
adjudication by one Court final and conclusive in another Court the first 
Court must have been possessed of a jurisdiction (8) sufficient to try the matter 


(1) Expl VL 

(2) Bam Narain v Bisbeshar^ Prasad, 10 
A 411,412(1888) per Edge, CJ 

(2) Ealisbunker Boss i Gopal Cbnodcr 
Dole, G C 49 (1880) , as to suits involving 
claims for land, see Hladhavan v Kcehavan 
11 M 191 (1887),Kunn3thunllath'\asadcTan 
Narabudnv Katayanan Nambudri 6 9L121 
(1882) , Varanakot Narayanan Namlmri v 
Varanakot Narayanan Nambun 2 M 328 
(18’^), see as to suits against co sharers 
Harir Gaxir i Sonamonce Dossoo G C 31 
(18S0),'^amNaraiat Bishcshur Prasad 10 
\ 411 {r6S8) , and as to decrees against 
KarnavansV^n v Ivclu Pradi, 10 if 79 
(1880), Elawchanidatlul Kombi Acbrn t 
Kenatumkora Xakshmi Atnma 0 ^L 201 
(1881), and Madras oases cited eupra,md 
to a suit for pisscsiion of slinrc jn the 
ir<jrf-rt\ (f a aiabomcdan farmb, Chan In 


t Konbamed, 14 ItL 324 (1801) , referred to 
ID Latcbanan 1 Siravayya 18M lG-t(Ig04) 
As to representatire suit against sect of 
worshippers, Bco badagopa Cbanar t Eatna 
Bao SOM 185(1907) 

(4) lAkhsmishankar t Vishnuram 24, B 
77, 83 (1899) , Kslishunker Doss v Gopal 
Ctunder Datt, G a 49 (18SQ) 

(6) KunnathuriUatbVasudevanNanibudri 
V Narayanan Nambudn, C JL 121, 12G 127 
(1882), per Innes f , Laxmishankar t 
Vislmuram, 1 B B 71 534 (1890) 

(C) Tlianakoti t Muniappa 8 M 40G, 499 
(1885) but seo also remarks in Varanakot 
NarayanaDNambun t \ aranakot Narayanan 
Nambun SM 328 332 (1880), Sri Don t 
Kclu Eradj, 10 Jf 79, 82 (1880) 

(7) Somasundara t Ivulandaivclu 2S M 
457 (1904) 

(8) As to the meaning and nature of jtjn* 
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iTM f in 111*’ 'n1*»<'qn''M «uit In otlirr nnnN a clcruion in lx- r«-» judicala 
mil'll lia\r Ixx-n j lir a Conrt liaMng juriulictinit not onlv o%rr the fuit 
in nrhirli it p-Kv-d I nl il«c» oxer tlir MilKcquont miit m wliicli it i<i plcidcd 
a rrt jwiirfiSa Vnd ^inr»> ircordmc to tlip jadicnl <r«trm of Rntidi Indn, 
tlx'r** nrf, fJirnupljnii} tlir rnunlT^, Courts of iliflrrrnf prsdoHjia^jnp jurisdiction 
m Ruits of difcrcnt ntnouni' in cortain prr«cTiWd local Areas the Courts must 
he of concurrent jurisdiction as repanla lioth pecuniary (t) limit and BUhject- 
mattcr of the suit before the decision of one can be res judicaia as to matter 
cominp before the other Court So where a prcaious suit was copnizable by 
the Munsif and was tried and determined by him it was held that the judgment 
in the former suit was no bar as rts judinUn to the trial of a subsequent suit 
which was cognizable only bv the Subo*dmate Judge and sias tried by him (2) 
And it has been held that neither the decision of a Revenue Court as between 
the plaintiff and third parties (whose rights bad been set up bv the defendants 
in that suitj (3) nor the decision of a Probate Court can operate as m judicoM 
in a subsequent title-suit (t) 

In the rase of Mi«ir Raghol ardial r Rajah Sheo Ral»sh Singh, (1) the Priw 
Conned said — •“Mussumat Edun t Miissumat Rerhun(G) may he referred 
to as the leading ra«e on this subject In that case the Chief Justice, 
Sir Rarnes peacoch, held that the two Courts must be Courts of concurrent 
jurisdiction and in order to tnahe the decision of one Court final and con- 
clusive in another Court, it must be a decision of a Court which would hnve 
had jurisdiction oser the nutter in the subsequent suit m which the first 
decision is gi\cn in e\idcncc as conclusive (7) As to what is a Court of 
concurrent junstliction, it is nutonal to notice that there is m India a great 
number of Court*, that one num feature in the Acts constituting them is that 
llioy are of various grade* with different pecuniary liniits of jurisdiction, and 
that by the Code of ProcciUirc a euit mn<t be instituted m the Court of the 


tliction, see notes to s 9, onto in which tlio 
eahject is fullf discussed Sbilio Rant i 
Ralan Raut, 35 C. 353 (1908) 

(1) See Geinya Chcttiar t Sabhapathy 
Studaliar, 29 SL C5 (1905) 

(2) n&ri Das AcLarjec Chowdhory r 
Barola Kuhorc Achsrjco diowdhmy, 4 
C W 87(1899), and SCO Lakshinishaitl.sr 
r A ishnoiatn, 24 R 77, 85 (1 899) , and ss to 
subsequent suit non tnablo by rent Court, 
Afibraf un mass r AU Ahmad 26 A COl 
(1001), Mahcsli Prasad 1 Ranjor Singh, 27 
A 103(1901), and as to tafuldun settlement 
officer Mahubbair Snrsang 30 R 220(1905) 

(3) Jaimangal t Red Saran, 33 A 403 
(1911) 

(4) Labt r Radharaman 13 C R J 

(1011) 15 C W N 1021 

(5) L.R<)IA 19-,203, 201 {1882), 9C 
439 12C L R 620 Sco Sheihli If*"'" • 
Ram Kumar ‘irngl. ICA 181 (1891) 


Slandar r Pudmanand Singh, G C. R N 
827, r C (1902), foil m Gomti Kunwar 1 
Gudfi 25 A 133 (1902) 

(C) 8 W R 175 (18C7) , the rule m this 
case, which is fully affirmed by the Privy 
Council la the decision above cited, and in 
Run Rahadur Singh % Lueho Kocr, 11 C 
301 . L R 12 I A 23 (1884), followed 
in Bbarasi Ixil Cliowdhrj » Sarnt Chuniler 


332 €t ifq , and see lliil m Clmnil o; nl 
20,283 391, llabnbl at « Isfthftrbhat 1111 
224 (1888), Gonapntii Cliatliu 12 M 2’1 
(18S9), Vythitinfta Pftdajnchi 1 \j-thihnga 
lIudidi.iaM 111(1891} 


Itepilaii ms, v.ii i « 



138 


THF CODE or CIVIL PROCEDURE 


Part I 
Sec 14 


lowest grade competent to try it Tor instance, jq Bengal, b} the Bengal 
Civil Court Act, No VI of 1871, the jurisdiction of a Munsif extends 
only to onginal suits in vrliich the amount or \alue of the subject- 
matter m dispute does not exceed Rs 1000 Tie qualihcatioas of a Jlunsif 
and the authority of his judgment would not be the same as those of a 
District or of a Subordinate Judge, who have jurisdiction in ci'il suits 
wthout any limit of amount In their Lordships’ opinion, it would not bo 
proper that tho decision of a Slunsif upon (for instance) the a ability of a will, 
or of an adoption m a suit for a small portion of tho property affected by 
it should bo conclusive in a suit before a District Judge or in tho High 
Court for property of a largo amount, the title to which might depend upon 
tho will or tho adoption Other similar cases are mentioned in the judgment 
of the Chief Justice It la truo that there is an appeal from tho Munsif’s 
decision, but that upon the facts would bo to the Distnct Court, and not to 
the High Court And tint the decision should be conclusive would bo still 
more improper as regards many other of tho various Courts in India, the 
qualifications of whose Judges differ greatly By taking concurrent juris 
diction to mean cojxcurrent as regards the pecumary hmit as uell as the subject 
j tatter, this evil or mconvenienco is avoided , and although it may be 
desirable to put an end to litigation, the inefficiency of many of the Indian 
Courts makes it advisable not to bo too stringent in preventing a litigant from 
proving the truth of his case ” (1) And the Council, in a later portion 
of tho judgment, say, “that by Court of competent jurisdiction, Act X of 
1877 means a Court which has jimsdiction over tho matter in the subsequent 
suit m winch the decision is used as conclusive, or, m other words, a Court of 
concurrent jurisdiction ” The rule may be stated to be that the judgment in 
the previously decided suit must have been doli\crcd either by a Court of 
exclusive or of concurrent jurisdiction upon a matter falling withm such juris 
diction, and where the jurisdiction is concurrent the Court which adjudicated 
on the previously decided suit must have been such a Court as would have 
been competent to adjudicate upon the later suit The question of whether 
any particular judgment is passed m the exercise of exclusive or concurrent or 
limited jurisdiction must depend upon the terms of the law upon which the judg 
Taent foi ala awlboialy It baa bean ba\d tWt the bai ui res judicata arisav 
where the Court deciding tho first suit was competent to try the same, and its 
inability to entertam it arose not from incompetence, but from the existence of 
another Court with a preferential jurisdiction (2) 


(1) Tho Privy Council m Pun Bahadur 
Singh t Luebo Kocr, supra referring to the 
above remarts further say • — If this con 
strnction of tho law were not adopted the 
lowest Court jn India might dctcrinno finally, 
and without appeal to tho High Court the 
title to tho greatest estate m the Indian 
Fmpiro Pamdyalt Janl»idas 2!Bom L It 
415 (1900) tho extent of the junsdiction 
il^pcn Is on tl at of tho Court in wJuch the 
rr«t s nt was institiifr 1 at the timo jt wa« 


brought In Fanga v Unnikatti 24 275 

(1900) tho suit was held to bo res jttdtcala 
for though brought in tho Subordinate 
Judges Court it ought, if rightly valued, 
to have been brought m tho Jlunsifs Court 
IB which tho previous decision had been 
given Ramdyal t Jankidas 24 P 4')l' 
(1900) 

(2) Ohulappa V Ragfiveti !rn T Bom T Tl 
"7 (loot) 8 c 28B 338 
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It !i»* al ‘0 l«^n lirll ihM 'e^mpf'nl lo try tiiMn^ ' comp'‘lont to try 
with coTT-lu‘iro f f(~-i • ( 1 ) Tn<l ihit cotii'urrpiK'rt of jun diction mu«t cxi«t not 

onlr n« to the onciaol Court I nt nl*o n* to the appellilo tril nnaU nnd llioir 
powcT in the re*p<vinr »Hii» (2) The I flirutti III;:]! Court, ind hlrr decisions 
in the Midn* Ilijh Court, li‘i\e hnwexrr, di««enled from tins mcvt, liolditi" 
(hit there ■m* no'hinp iii 12 of the h^t Code to indicate tlmt the 
judgment* in two pint* rnn*t lx* open to oppeal m the panic waa, in order tlmt 
the de^uion upon nna i»»ue m the earlier emt can bar the trnl of the pamo 
i**ue in tl e later on'* Si it wa* held that the deci'ion of an i««uc in n suit 
in winch no f'*cond nppeal lira to the Ifigh Court bars the trial of the Fame 
i‘*ae in n Fulfacqumt nnt in whirh pueh Fecond nppeal ts allowed (3) And 
Fee now the new Ilrplination II which is intended to nCinn the anew that the 
comp''tencc of the juria<liclion of n Court does not depend on tlio right of 
appeal from its do-iMon Tlio word “compc'enl” la further to be considered 
with reference to the time when the suit la brought, and the jimsdicfion of 
the Court at that period The wonla of the fection mu«t be taken to mean 
eomp'*tent to try the fulKcqucnt *uit if it had been brought nt the Fame time 
that the former Fuit was brought (I) A plaintifl cannot, however, evade 
the pron'inns of the Code by joining pcacral causes of action against tho same 
defendant in the eub<'cqu<*nt FUit and instituting it m n Court of superior juris- 
diction (3) In a recent case in the Bombay High Court, where tho defendant m 
a suit for restitution of conjugal ngbts pleaded rajudtcald on the ground that 
plaintiff liad a prenous suit, though this Ind been disnus«ed for want of 
juri«diction beciUFo the l''nic n<'ce««'»i> under clause 12 of tlio Letters Patent 
had not fust been obtained, it was held on second appeal that tho former Court 
had not been “ competent to trj " nnd that there was no res judteata (6) 

The prcsailing mow a* to the effect of on appealable decision u that it 
constitutes ret judtc/ita untd ap|KjiIcd against, when it ceases to be such, end 
doM not so operate again unless it is adopted by, and thus becomes tho decision 
of, the Appellate Court (7) AMiero there were decrees in cross suits on 


(1) BLolabbaie Adciang, 9 II 79(1631), 
BahaLliat v ^fttharbhat, 13 B 231. 238 
{18S8), GoTinl p Dbondbarar, 16 B 101 
(1890), Auosujabair SakhoramFanlurang 
7 B 4&1 (1653), VytbiLnga Fadayschi v 
VythiLnga MucUb, 15 BL III, 118 (1891), 
Beo abo Bharanitliatikar p Baraoihankar, 23 
B 630. 533 (1899), but bpo also N V> P 
cases cited m Ilnkm Chand, oj) ci( 391,396, 
and Sbib Charan Lai r Ragbu ^atli 17 A 
174, 183. 180(1895) 

(2) ^yth^bnga Padajachi s \ytWbnjr» 
Bfudab, Aujjra, 118 , Srirangachariar t 11* 
masami Ayyangar, 18 JL 189 (1801) 

(3) Rai Churn Ghoso t Kumu I M di*n 
Butt Chowdhury 2 a W N 207 (l<a<)l 
e c, 25 a 571 . followed In Bh«Rw*nt«Hi 
Chowdhrani t> Forbes 23 C 78 (IPOO), • **•• 
no W N 483, Aimed t Moidin, 24 M 


(1901), following Subbammali Huddlestone, 
17 II 273 (1691), m, however, the recent 
F B dccuioQ Aranasi Gounden t 2«acham 
mal, 29 BL (1003). these last two cases 
were overruled, it being held there wws no 
ret juJicafa , aeo also David r GruhCbunder 
Cuba 9 a 183 (1882) 


(1) lll««RwanbuHi Chowdhrani p Forbes 

as C. VsTlWO) 

(fl) Abdul Kadir r Doolanbibi, 37 R jfig 

(1013) - 

(7J Nifvaro p Kifvaru, G B 110 (1831) 
[airnned m Ballosban r Kiahan Lai, 11 A 
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t)!D same facts, and an appeal against one decree onl_>, it Tras Jield that 
tlie decree unappealcd was no bar the decision of tlio appeal (1) In n suit 
brought in the Agency Court at Kattiawar, relating to the callages m Katti 
awar, the Court decided that there wasted between the parties a custom of 
inetap (t c , right to an extra share by the senior member) A second suit was 
subsequentlj brought in a British Court as regards the anllagcs belonging to 
the parties situate m the Bntish tcmtories, wherein plaintiffs alleged that 
the custom of nictop did not east m their family It was contended, on behalf 
of the defendant, that the question was res ijudicata, on the ground that the 
test of competency to try the subsequent smt was whether the suit was one 
which in respect of its subject matter and the Taluation thereof could haae 
been tried by the Agency Court, and that its exclusion on temtonal grounds 
had not to be taken into account The High Court declmed to accept the 
contention as not being consistent with the express terms of sect 11 of the 
Code (2) There can be no res judicata unless the Judge who made the decree 
in the previous smt had jurisdiction to try and decide, not only the particular 
matter in issue, but also the subsequent suit itself, m which the issue is subse 
quentlj raised (3) 

The under mentioned cases and authorities may bo consulted as to the com 
petency of special Courts, and of Courts m special cases , Revenue Courts , (4) 


148 (I8S8), where the eScct of judgments 
m ponding suits is considered] , and Gut^a 
bishen Bhugut t Raghoonath Ojba "OS'*! 
(1881) Bajah Mokond Xarain Boo t 
Jonardan Dey, 16 W B 203 (1871) HuLrn 
Chand op cil 144 el seq Caspenz op ctl 
24ictseq 397,440, EmamooddeonSotrd&g 
hur t Shaikh Futtoh Ah, 3 C L R 447 
(18"8) As to matters not entertained by an 
AppcUato Court see Slussamut Imaman v 
FazulKanm, 7N tV P 2ol(18"5), Guoga 
bishen Bhugut t Baghoonath Ojba eupra . 
Chinmja Mndali v Yenkatachella Ftlhu, 3 
At H C R (1807), Ghurphekm t 
Purmeshar Dayal 6C L J 053(1907) In 
Narayanan t Kannammoi, 28 M 338(1904) 
It was held that the H C did adopt the 

(1) Panchanadar tarthinatha 29 V 333 
(1905) 

(2) Prithcsingjit Umedsingji GBom L It 
93(1903), doubting Eahabhatt I«arharbbat, 
13 B 224 (1888) Sen these cases referred to, 
poet, "Foreign Judgment.’ In La’ smtshankar 
t \ ishnuram, 24 B 77 , B c , 1 Bora. L P 
531 (1899), it M^s held that there was no ra 
jvdicata because the Baroda Court bod no 
juris liction over the defendants 

(3) Cokul* Piulmanand,4 Bom L It 79t 
(1002), s c 29C -0- in which the P C 


point out that in this respect s 13 wont 
beyond the Bachess of lungston’a case 

(4) Hum Sunkor Vookerjee t ^luktaram 
Patro, 16 B L. It 238 (1876), Gangarajut 
Koodircddiswami, 17 AL 106 (1893), Han 
Charan Singh t Har Shankar Singh, 16 A 
4&1(I894), 18A 6D(189d),RangayyaAppa 
Raut Rainam, 20 >1392(1897), Ealliamt 
Dassu Psnde, 20 A. 520 (1898) , Field, Er 
304 309 , Caspersz, op nt 338-340 , Jafar 
Khan t Gbolam Vnliammad 25 A 282 
(1903), Niadorr BamMal 2tA 163(1901), 
Niranjan Kao v Abdul Rahman, 1 A L J 
122 (1904) . Bharam Kanta Lahiri v Gabor 
All Khan 30C 339 (1903) , GoLulilcndart 
Pudmanand Singh GOWN 825 (1902) , 
Gomti Kunuor t Guari 25 A 133(1902), 
Vcdachala t Boomcappa 28 lih 6o (1903). 
as to tbo decision of the special Judge under 
tho Bengal Tenancy Act, ib , r , Showbarat 
Koet » Kirpal Roy, 10 C 597 (18SC), Lala 
Kirut Naraia i Palukdhan Pandey, 17 C 
320 (18S9) , and of Revenue Officer as to 
entries m Record of Rights Gokliul Sahu t 
JodnKundunRoy, 17 C 721 (1890), Pandit 
Sardar t Meajan Mirdha, 21 C 378 (1693) , 
Pagbnbor Dyal v Banko I>al 22 A 182 
(1900) As to proceedings of a Settlement 
Officer, SCO Tho Secretary of State for India 
in Council t Kajimuddv, 23 C. 257 (1695) 
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tlie '^arao facts, and an appeal against one decree onl), it was held that 
the decree unappealed was no bar to the decision of the appeal (1) In a suit 
brought in the Agency Court at Kattiawar, relating to the aullages m Katti 
awar, the Court decided that there existed between the parties a custom of 
metap (t e , right to an extra shire by the senior member) A second suit was 
subsequent!}’ brought in a British Court as regards the aillages belonging to 
tlio parties situate in the British tenitoxies, wherein plaintifis alleged that 
the custom of mdap did not exist m thoir family It was contended, on behalf 
of the defendant, that the question was T£s judicala, on the ground that the 
test of competency to try the subsequent suit was whether the smt was one 
which in respect of its subject matter and the valuation thereof could have 
been tried by the Agency Court, and that its exclusion on temtonal grounds 
had not to be taken into account The High Court declmed to accept the 
contention, as not being consistent with the express terms of sect 11 of tho 
Code (2) There can be no res judtcala unless the Judge who made the decree 
in the previous siut had jurisdiction to try and decide, not only the particula: 
matter m issue, but also the subsequent suit itself, in which the i«sue is sub«c 
quenti} raised (3) 

The under mentioned cases and authonties may be consulted os to the com' 
potency of special Courts, and of Courts in special cases , Eevenue Courts ; (■!; 


148 (1888), where the effect of judgments 
in pending suits is considered] , and Gunga 
bishen Bhugut v Itaghoonath Ojho. 7 C 381 
(1881) Rajah Mokond Naram Deo t 
Jonardan Dcy, 15 W R 208 (1871), Hukm 
Chand, op eit 144 et stq Caspersz, op ctt 
344€ls&; 307,440, EmamooddeenSowdag 
liur t Shaikh Futteh Ali, 3 C L R 447 
(187S) As to matters not entertamed by an 
Appellate Court, sco Hussamut Iniaman v 
Fazul Karim, 7 N P 251(1875), Guoga 
btshen Bhugut v Raghoonath Ojha, supra , 
Clunmya HlDclali t \enkatachella PiUai, 3 
Ar H C R 320 (1807) , Ghurphckni t 
Purmeshar Dayal 5 C L J 053 (1907) In 
Narayanan t Kanaaminai, 28 338 (1904) 

It was held that the II C did adopt the 
findings 

(1) Panehanada t Varthinatha, 29 Vf 333 
(in05) 

(2) Pnthcsmgjif Uincd8ing]i,GBom.L R 
93 (1003) , doubting Bahahhat t Norharbhat, 
13 B 224 (1883) Sen these cases referred to, 
post, "Foreign JudgmenV In Laksmishankar 
t \ lehnuram, 2 1 B 77 , s c , I Bom. L R 
534 (1899), it was held that there was no ret 
gitdieala because the Baroda Court had no 
jurisdiction over the defendants 

(3) Ookiili Piidmanand,4 Bom L R 791 
(1902), s p , 29 C "07, in which the P C 


pout out that m this respect s 13 went 
beyond the Duchess of Kingston s case 

(4) Hum Sunker Mookerjee i Sluktaram 
Fatro, 15 B L R 233 (1875). Gangarajut 
Kondircddiswami, IT M. IOC (1803), Han 
Ctiaran Smgh t Her Shankar Sugh, 16 A 
464(1894), 16 A 59 (1805), Rangayya Appa 
Baut Ratnam, 201)1392(1697), Kalhanit 
Dassn Rondo, 20 A 520 (1893) , Field. Er 
304, 305 , Caspersz, op Cit 338-340 , Jafar 
Khan t Gholam Muhammad, 25 A 282 
(1903), Niadarv BamMal, 2t A 153 (1901) , 
Niranjan Kao v Abdul Rahman, 1 A L J 
122 (1904), Dharam Kanta X,ahin V Gabcr 
All Khan, 30 C 339 (1903) , Gokul Mendar i 
Pudmanand Smgh, 0 C W N 825 (1002), 
Gomti Kunwor t Guari, 25 A 138 (1902) , 
Vedaehala v Boomeappa, 28 JL C5 (1003) , 
ns to tho decision of the special Judge under 
tho Bengal Tenancy Act, ib , v , Shewbarat 
Koer t Nirpal Roy, 16 C. 597 (18S0) , Lola 
Kirut Naram v Palukdhari Pandey, 17 C 
326 (1689), and of RcTcnue Officer os to 
entries in Record of Rights Gokhul Sahu t 
Jodu Nundun Roy, 17 C 721 (1890), Pandit 
Sardar i Meajan Mirdha, 21 C 378 (1603) , 
Raghubar Dyal t Banko Lai, 22 A 182 
(1900) As to proceedings of a Settlement 
Officer, SCO Tho Secretary of Stato for India 
in Conned t Kajimuddy, 23 C. 257 (1895) 
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►«rh n« t!ic Courl rml in^ «l f'mlil imt nitrr (pxcfft nii roMcw) on tiic npphci* 
tinn of ciJlipf pirt\ iT rrioi'ilrr «( Up o«n ino'ion Ihoiigli tliii Ktplnna* 
tion Ills I'oon n )w »imiitol tlo nnnl “ fitiil '* prpsunnMj Ins piill tlio Mme 
mi mine \ lun« ii» »pp<'sl ini\ l>e fiail witliin tlio jiKnnin;; of this 

*rclion until the appeil i* !t n not liot\r\cr, nccr'sif), in order 

to JU'tifr n plea of re* judtrnta, to flion that the first n«c t^^s full} entered 
into and di'cn‘*ed, eithrr In oral or written tc‘titnon>, srlicto no question was 
rat«ed hut all the parties interested declares! thcm«cKcs rstisflcsl on the 
point ; (2) and a fin,al derreo is conclu«iso, notwithstanding it iiu} hate 
proceeded upon an erroneous \icxt of the law (3) It, howotcr, generally 
fpcakiDff, follows from the rule which requires a heinns and final decuion, 
that a finding winch is incon'-lu«i\e, or which is based upon technical points 
and which dismirscs a puit for nn\ reason not on the merits, tnll not operate 
ns a bar, as where a demurrer was allowed, (!) or a suit is disrai'sed for mis* 
joinder and failure to pay court fees , (3) or improper aaluation , (C) or because 
the permission of Gotermnent was not prcnously obtained; (7) or because of 
failure to gi\o security for co«l8,(8) or on the ground of jurisdiction , (9) or 
non joinder of all proper parties , (10) or as a^inst a part} whoso name was 
ordered to be expunged from the record m a former suit ; (11) or where a suit 
has been disnu*®ed for failure to pay the costs of scranco of summons on the 
defendants , (12) or where a suit to remote an attachment is dismissed on the 
ground that the attachraeot Im already been remoted , (13) or where a suit 
has been dismissed on the ground that it wns premature , (14) or wTongly 
framed (15) In a suit to recover principal and interest duo on a bond executed 


(1) SeeKilTftnir NilrAru,OD 110(1831), 
ItalLuhaa t luibaa Lol, 11 A 143 (1888), 
as to ur perte decree, see Slodbusudun v 
Brae, IG C 300 (1830) But eoe Kanakayya 
V Janardhana Faddi, F B , 3G 3L 439 
(1010) a final dccrco is ono which is neither 
under appeal nor hablo to bo set asido or 
modified on appeal 

(2) Dundaav AVaddell, lx Ik 6 Ap Ca.SC5 

(3) Gouri KocrV Audb Kocr, 10 C, 1087 
(1881) 

(4) Lakshmaii Pada Naik t Itanicbandra 
Dada Nailc, 6 B 48 (1880) , L. Ik 7 I A 181, 

7 C L. R. 320 , 800 Broughton, op etl 91, 09 

(5) Muhammad Salim v Nabian Dibi, L. It 

8 A. 282 (1880), Fatteb Singh f> Mussamot 
Luebmeo Kocr, 21 W R 105(1873) 

(6) Dultabh Jogi v Karayan Lakhu 4 B 
H C R,A.C, 110(1800), see also llajcnlro 


Tuija, 3 B 223(1870) 

(8) RangraTRavjii S.dbi Mahomed OB 


483(1882), ac«r 173 

(0) Baban Mayacha t Nagu Shravueba 2 
B 10(1870), Mababcor Singh t Rambbajan 
Sab. IC a 515 (1689) . Bbukbandas t ijbbu 
Lhondas i LalluLbai Kosbidaa, 17 B CCS 
(1892), Rsm Gonncl Jba v Mungur Ram 
Cbowdhry, 13 C L. R 63 (1683), Ganesb 
Kocr t Umdat un ussa Begum, C M W P 
77 (1874), Grub Chundro Mookerjeo v 
Ramessuruo Pabcc, 22 W R 308 (1374) 

(10) Bursun Gopal Bnl t> Boornanund 
M«lI»ck,21W R 272(1874) 

(11) Kalco Coomar Butt Roy t Rruu 
Kuhorco Chowdbram 18 W R 29 (1372) 

(12) Besasaaur Bhugut t Murli Sabu, 9 C 
lOd (1882) 

(13) Kaalunath Morahetb v Ramchandra 
Gopinath, 7 B 403 (1883) 


bv « 

(IB) Dcobari Singb v Lala Sou-surua Lall 
3t I r 395 




144 


THE CODE OF CIVIL PEOCEDUBE. 


Paet I 
Sec U 


by the defendants in favour of the plaintiff’s father (deceased), it appeared that 
the plaintiff had previously brought a similar suit, ^\hich was dismissed for 
the reason that the plaintiff produced no succession certificate' it was heJd 
that the previous proceedings did not bar the present suit (1) And generally 
a case summarily dismissed for a technical defect or irregularity of any kind 
cannot operate as a res judxcata (2) ^Vhere a suit was dismi'sed, haung 
regard to sect 12 of Act I of 1877, on the ground that the plaintiffs had omitted 
to sue for possession, the decision was litld no bar under sect 43 (correspond- 
ing ivitli 0 II r 2 of the present Code) to a suit for possession and to 
have 3 deed declared loid (3) la a recent c-tse in the Allahabad High Court, 
two suits had been instituted by the plaintiff on the same daj and in the 
same Court, he had made A d^endant to one and A and S defendants to 
the other, and both suits had been decided by a smgle judgment, followed 
by separate decrees In the first suit A appealed and m the other S 
onl} During the pendency of A ’s appeal, S died and his appeal abated 
and the judgment m that suit became final Held that the hearmg of A ’s 
separate appeal was barred (4) Where a party agreed to be bound by the oatli 
of certain persons, and an issue was thus decided, this was held not to be an 
adjudication wluoh would have the effect of an estoppel in subsequent proceed- 
ings (5) No finding upon a question not directly put in i-sue, and no opimon 
incidentally expressed, can be regarded as a final judgment (6) The dismissal 
of a bUit under sect 102 of the former Code (corresponding mth 0 IX r 8) for 
non appearance was not intended to operate m fa\oux of the defendant as res 
judicata It imposes, however, when read with sect 103 of the former Code 
(corresponding with 0 IX r 9), a certam disability on the plaintiff whoso suit has 
been dismissed He is thereby precluded from bringing a fresh suit in respect 
of the same cause of action (7) Where a plaintiff appeared m a suit and went 
into evidence, but before the evidence was closed made default and the case was 
dismissed, there was held to be a bar (8) Tlicre is no such thing known to tho 
Hw as constructive estoppel, and if there were it would not satisfy tho requirc- 


(1) Petapcrumala Chett; v Murungsndi 
Servaigaran, 18 M. 4GG (189^] 

(2) Eamnath Bai Cliowdhatj t Bbagbat 
Moliapatro, W R , Act X , 140 (1865) , 
SboUieo Bewa v ilcdhec Mundul, 9 W E 
a27 (18G8), approved m Raznireddi v 
Subbarcddi, 12 M 500(1889J, see also Pogha 
Mabtoon v Gooroo Baboo Gunesb Ram, 24 
W R 114 (1875) [Tho stnlong of! a suit 
on the day of hearing, because neither plaintiff 
nor defendant is present, docs not bar the 
plaintiff from suing again.] 

(3) Ram Setrak Singh i Nakcbed Singh, 
4 A, 201 (1883) 

(4) Anant Das i Udai Dban, 35 A 1S7 
(1913) 

{5)^eshaTa Tharagan v Rudran Nam 
ludn, 259(1882), dissented from in 

banjasi Dantja t Vrtasixaro, 21 M L. J 


331 (1913) 

(0) Slub Nath Chatterjeo v NuboLisscn 
Chattcrjcc, 21 W R 189 (1874) , Ghcla 
Icbhoran t SaoLalchand Jetba, 18 B 697 
(1S93), 6CC Sbib Gharaa Lai t RaghuNatb, 
17 A 175(1895) 

(7) Chaod Kour t Partab Singh, 10 C 93, 
L. R 15 I A 150 (1888) , see also Shankar 
Bakshv Daya Shanker, 15 C 422, L. R 15 
1 A 00(1887), Ramchandra Jivaji Tilve t 
Khatal Mahomed Gori, 10 B 28 (1852) , 
Gobiod Chundcr Addya r Afzul Rabbam, 9 
C 420(1883), Ramchandra t Bhikibai, G B 
477, RungravParjir Sidhi Mahomed, 6 B 
182,480(1882), Ram Chandra t Nornnghs 
charya, 24 B 251, 253 (1899) 

(8) Roma Nath Das r Jlohcsh Chander 
Pal,9C W N 679(1900) 
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mrntA of Poct 1! AVhoro inn former nuit botwpon thn Fime pirties m whtcli the 
«ame claim upon title ana made a decree diami«<e<l the suit but the judpmcnt 
in the former «uit ftntet! tint it ma left open to the pluntifT to sue npnm nnd 
that no nntfera nffecting tlie riphta of the pirtiea were decided between them 
it was held that the prior deereo waa not a final deci«ion within the meaninp 
of the Code and the defence of roj judicata waa not maintained (1) Vliero, 
thouph there liaa been a de'-ninn on other pointa, the matter of the recond suit 
liaa literallr not liecn determined in the prcrioua suit there can be ns to it no 
rcj (2) ^hc section doea not opph where the former suit la with* 

drawn (3) It haa nlread\ been renLarhcil that upon appeal a matter cearea 
to be TCS judicata Wien a matter althoupk decided by the Court of first 
instance or ba the lower Appellate Court la not dccidctl bj the last Court of 
Appeal It has not been heard and finallj decided The fact of an appeal 
bemp in point of form di«mis»«l is not conclusiso as to eserj point decided 
by the lower Court (4) Aa to the effect of watlidrawal from a suit, see note 
below (5) The di'nus«al of a claim after is«ue has been joined, because the 
plaintiff has failed to produce evidence to substantiate it, has the same effect 
as a dismissal founded upon evidence, and the subject matter of such claim 
will bo tes judicata (C) A subsisting judgment on an award is as binding ns 
am other judgment (7) As between the parties a decree arrived at after tlie 
taking of m oath on a question of Let m a case under the Oaths Act is none 
the less a final adjudication (8) A judgment b) consent is ns effeetue an 
estoppel between the parties as a judgment whereby the Court exercises its 
mind on a contested cau«e (9) And where a Court lias hoard nnd determined 


(1) Paraotam Oir i barbada Cir 21 A 
W5 (ISOI) 

(2) Field Ev 280, Prougliton oji cif 103 
an 1 caws thero citod , *<J wherr' no laauo w 
raLoed and decided or an issue i<i ra wd and 
the Court deelmea to decide it there of 
course no estoppel 

(3) Durdun Ij apa i Alalhar, 2 Horn 1/ R 
871 (1000) 

(4) Chunder Coomar ttcr t Shib Sundari 

Dossce 8 C G31 (1882) 11 C L R 23 

Gungabishen Bhugut f Raghoonath Ojl a 7 
a 381 . 0 C R 34 (1881) Nilraru i 
Nilvaru, C B 110 (1881), Fmamoodeen 
Sowdaghur t Shaikh Futteh All, 3 CX L. R 
447 (1878), Rajah Iilakond ^arain Deo v 
JonardanDcy, 16 W R 208 (1871) , Caspersz, 
op eil 440, 344 315 Field Er 289, 290 
Aa to an appeal putting an end to any finality 
in the decision of the lower Court see 
Scoaagar Singh t Sitaram Smgb 24 C. 616 
(1897) 

(6) 0 XXIII post Watson t The Col 
lector of Rajshahyc 13 XL I A ICO, 170 
(18C0). BunwariDasr Muhammad Maskiat, 
0 \ COO (1887), Sikh Lai t Bhikhi 11 


A 187 (1888). Ram Charan Buhardiir i 
Rearuddin 10 C 857, 800 (1884) Casperar, 
op e$/ 436-438, Field, Fi 293 231, 
OKincaly, CiT Pr Code notes to a 373 

(6) Marriott ITampton 17 East 209 ref 
toinFicId Ev 271 , Watsoni TheColIector 
n(Rajshahyo,13M I A 170(1809), Sahadeo 
I’andcy » Nolchid Pandey, 15 W R 6"3 
(1871) Mofizooddecn t Shaikh Amooddeen 
23 W R 58 (1875) , Kartik Cliandra Pal t 
Sri lhar Slandal 12 C 503, 605 (1680) 

(7) Wazer Malhon t Cham Singh, 7 0 
727 oaL-R 377(1881), foil in Vyanka 
tesh Cbimaji t Gakharan Dait, 21 R 405 
(1896), ECO as to rcfuaal to file an award, 
Muhammad Nawns Khan v Alam Khan, 
Ia R 181 A 73 (1891) As to awards, see 
further Caspersz on Estoppel 235 238 

(8) Ahmed u Moidm 24 JL 444 (1001), 
foil in Sanyasi Baritya v Artaswaro, 24 
XI L. J 321 (1913) 

(0) In re South American and Mexican 
Co I Ch. (1895) 37 (explaming Jenkina v 
Robertson, L. R 1 11 L. (Sc App ), 117, 122, 
125, ref to in Xlinalal t Karstoji, 30 B 

3*14 40S(l96r) and see The Rcllcairn, Ia 1 
L 


f 
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tlio caso jiidiciallj, and there has been an appeal, winch has been withdrawn 
owing to 1 compromise entered into by the parties, the original decision becomes 
a final decision and operates as a bar to a second suit (1) When a 
decree is passed by consent of parties, the question whether or not the com- 
promise on which such decree la based is valid, cannot be gone into on an appeal 
against that decree (2) The Court, Uow6%er, has jurisdiction to set aside 
a consent order upon any ground which would invalidate an agreement between 
the parties So a consent order which had been completed and acted upon, 
but without aScctmg interests of third parties, was set asido by the Court on 
the ground of common mistake (3) The test for determining whether there is 
an estoppel in any particular case is whether the parties decided for thcmseh'es 
the particular matter in dispute and the matter was expressly embodied in the 
decree passed on the compromise (4) Compromises of suits by Hindu females 
arc to be dealt with upon tlio principles appUcable to alienations by them (5) 
The rulings as to the effect of ex parte and unexecuted decrees in suhsequent 
suits (a question which has been considered principally in connection with 
rent suits) are conflicting (6) An cx parte decree is, when final, res judtcaia 
only so far as the decision necessarily decided an issue, but nothing more is 
concluded The conclusive effect is confined to the point actually decided (7) 
Thus an ex parte decree for rent concludes nothing more than that so much 
rent was duo at a certain time from the tenant to his landlord, and assuming 
that the plaint goes no further, and makes no claim for a declaration as to the 
rate of the rent, the defendant having a proper opportunity to meet the case, 
the rate of rent is not res judicata, o\en although the decree may recite or declare 


10 P D Ifil, Aobhoyessurj Pibeo t Gouri 
Sunkur Panday, 22 C 800, 801 (1805), 
ar/jnendo] , folL m Nicholas v Aipbar, 24 
C 216,237(1896), LsksmishankarDeTshan 
Itari Vishnuiaia,24B 77 (1899), eeelala 
&hib Lai V Lala Gooit Prasad, 2 C W N 
174 (1897), Lakshmi Ammal t Tikarani 
rovaji. 1 M H C R 240 (1803), Lakshmi 
shankar v Vishnuram, 24 B 77 (1899), 
Uramkuniarath Kannan Nayar t Uram 
kiimarath Penju Nayar, 5 31 1 (1882), a 
decree passed in accordance wjth a compro 
tnise may bo final under 0 XXIII r 3, 

J>09l 

(1) VythilingaSIuppanarv Vijayatammal. 
6 M. 43 (1882) , as to decrees by consent dw 
missing a suit, see Tho Bellcairn, L. R 10 
P D ICl , Broughton, op ett 102, and 
where tho consent is that the action be 
discontinued. Owners of tho Cargo of the 
Aronprin? v Owners of tho Cargo of tho 
.^-Indalufia, L. R ]2App Cas 2f>0 

(2) Bthari Lai r 3Iaiid Ah, 24 A 138 
(1901) 

(3) lIudd'Tsricl I Banking Co, Ld t 


Henry Lister & Son, Ld (1895), 2 Ch D. 
273 . as to the eflect of a clauso not contained 
in a petition of compromise being added in 
a consent decree, see Rameshwar Prosatl 
Naram Singh v ChandreshwarProsadNarnin 
SiDgh, 7 C W N 880 (1903) 

(4) Venkata Ferumal i lhatha Rama 
samy, 35 31 75 (1911), Bohan Lai t 
Daud Husem 35 A 240 (1013) 

(5) Sant Kumar t Dco Saran 8 A 365 
(1830), Ram Kubor Panel© t Ram Dasi, 
35A 42S 

(0) Field, Er 294-290 , Caspersz, op at 
441-440, Broughton op at 97, 93, 3Ia 
haraja Bccrchnndcr 3Iamck t Ramkishen 
Shaw (P B ). 14 B L R 370 , 23 \V R 12S 
(1874) , Birchunder 3Ianickya i Ilumah 
Chundec Doss (F B ) 3 C 383 (1878), 
llodhusudan Shaha Iilundul i Brae (P B ], 
16 C 300 (1889), where tho cases will bo 
found cited and tbsoussod , and see Raj 
Kumar V Alimuddi, 17 C W N 627 (1912) 

(7) Hotlliusiidan Shaha Alundul t Brno, 
euprfl 
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tho Tatf{l) Sucli docrrrs gencrallj will bo held conclii''i>o na to nil matters 
whicli slnll lia% e been lieinl and decided on the merits A defendant respondent 
cannot a\ oid the aj plication of the principle of res judicnta bj gaj ing that he 
did not appear at the trial of the amt and a plaintiff who has got an ex parte 
decree on proof of liis title or on failure of tbo defendant to proa e a defence tho 
onus of proaing which was on him cannot bo depnacd of the full benefit of the 
decree which he has obtained b} tl c lact that the defendant did not appear 
in court to protect his own interest (2) An ex parte decree m a suit for rent 
operates ns res ju hcaja upon the question of relation of landlord and tenant (3) 
V finding on an issue not neeessarj for tho determination of the suit will not 
cllect a re? judicata \\ here an issue is not neeessarj for the decision of tho 
suit m which it is raised the decree couched m general terms docs not coaer 
tho finding on that issue nor can the insertion of such finding in the decree 
gire it the force of res judicato The Code docs not contemplate findings on 
issues being ittsertcd in it and there is no section in the Code which makes it 
necessary to appeal from the decree because such finding has been inserted in 
it (4) A decree in a maintenance suit is not final in the sense that the rate 
fixed can nc\ cr be altered Altered circumstances may justify a smt for reduction 
of maintenance or a suit for its increase If there be such altered circumstances 
a ptcMous decision wall be no bar (5) An order of the Small Cause Court 
made id a proceeding under sect 278 of the former Code, is an order mode in a 
suit within the meaning of sect 37 of the Presidcncj Small Cause Courts Act (X^ 
of 1882) and as such is final (C) A possessor) suit filed in the ^lamlatdar s 
Court was dismissed by the Mamlatdar on the merits The plaintiff there 
upon filed another suit under sect 9 of the Specific Pelicf Act in a Civil Court 
which allowed tho claim and passed a decree in his favour It being contended 
that tho ^lamlatdar a decree barred the second suit it wos held that the Mnmiat 
dat’s decision was not conclusive (7) Where there are conflicting decisions the 
last decision operates as a bar (8) 

Preclusion by rule (sect 12) —Sec first paragraph of the notes f n these 
sections 

Foreign judgments (sects 13 and 14) — ^Tlio provisions of sect 13 
lia\e been rearranged with a mcw to clearer statement, and are substantiall) 
the same as those of sect 14 of tbo last Code with the exception of the addition 


(1) Modhuaud^n Sbaha Mundul v Brae 
(F B ) 10 C 300 (18S0) As to whether a 
decision on a prenoua rent eu t as to 
rcUtionahip of landlord and tenant will 
operate as re? jud caUt on a subsequent suit 
for rent see Article m 8 C \V N (No 2B) 
ccsiT and cases there cited 

(2) Bira] Mohini Daasi t Srimati Clunta 
MomDasi 5C W N 877 (I'Wl) 

(3) Raj Kumar t Ahmudh 17 C W N 
C27 (1013) 

(4) GbeUIchharami SaoWCbandJetIa 
18 R 507 (1803), see ‘thib Charan Lai r 
Raghu Natb 17 A 171 (ISOo), Irawa t 


Satyappa 35 B 33 (1010) 

(5) Bangaru Ammal t* tijayarnaehi Red 
dier 22 M 175 (1808) 

(C) BcnoKathBatahyali Kulfcr Chunder 
Nun ly 30 W N 591 (1890) tlusjudgment 
was roreracd on appeal upon grounds which 
Tendered It unnecessary to decide wbetber tbo 
order was final under a 37 of the P S C. C 
Act 4a W K 4-0 4 3(1900) 

(7) lUracbandra » Kars ubacbarja 24 B 
2.>1 (1899) disapproring of Ratnebandra r 
BhiLabat OR 477 (18'^) 

(8) Mallu Mai r Shamman Ul 1 \ K J 
1*3(1901} 
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of clause (a) and the omission altogether of the last clause of the former section, 
as to which, see post A foreign judgment is a judgment of a foreign Court ; 
as to the meaning of which term, sec notes to sect 2, ante, and ante “ Court ” 
A foreign judgment may he used in two ways It may be either pleaded by 
a defendant as res judicaia by way of defence to the claim made against him, or 
a suit may be brought to enforce it Sects 13 and 14 recognize the cfiect of a 
foreign judgment as res judicata, the latter section proiiding that where a 
foreign judgment is relied on the production of the document duly authcnti 
cated 13 presumptive evidence that the Court whirh made it had competent 
jurisdiction 

All judgments, whether domestic or foreign, if delivered by a Court 
without jurisdiction arc void (1) Ab regards competency, a question arose 
as to the meaning of the words ** Court of jurisdiction competent to try •‘uc'k 
subsequent suit ” in connection with foreign judgments In the case of domestic 
judgments these words, as has been already stated, mean a Court having con 
current junsdiction with the Court trying the subsequent suit, whether 
as regards the pecuniary limit of its jurisdiction or the subject matter of the 
suit, to try it with conclusive effect (2) The same construction has been 
given also ivith regard to foreign judgments it being held that the mere 
fact that the actual (second) suit could not have been tried in the first Court 
did not mattei , it being enough if a suit of that class could ha\e been tried if 
the subject matter of it had been within the local limits of that Court’s juris- 
diction (3) So It has been held that the determination of an issue as to 
adoption in a suit brought m the Court of a Native State for the recoaery of 
land was conclusive on that question m a suit brought in a British Indian 
Court for the recovery of property m British territory (4) It has, however, 
been doubted whether this decision is correct m so far as it liolds that exclusion 
on territorial grounds is not to be taken into account, it being pointed 
out, with reference to the contention, that othci wise Explanation VII of the 
former Code (now sect 14) would be deprived of all meaning , that there are 
many suits which ate within the jurisdiction both of a foreign and domestic 
Court, to which that Explanation would attach (5) The existence of juris 
diction mil primanlj be determined with reference to the law of the country in 
which that Court inav be situate and from the Goaernment whereof it may 
derive its judicial power (G) The Courts of other countnes, however, are not 
bound and generally not inclined to recognize the jurisdiction as sufficient 
when it IS conferred or exercised against the general principles of international 


(1) Anthorfi’ Entlcnce Act, notes to 
H 44 

(2) Sco Babathat t Nasliarbliat, 13 B at 

p 228 (1888) 

(3) Ib f'ke eomtticnls on this case m 
Pnthisingji V Umedsmgji, G Bom L R 98, 
102, 103 (1903)1 

(4) Ib 

(5) Pnthismgji v Umctlsingji, G Bom 
H B os 103 (1003). T" lAwrence 


Jenkins, C J It is possible that tho question 
of FoKign Courts’ Judgments was orerlookcd 
when the section was amended so os to render 
competency of jurisdiction necessary in 
reganl to tho Bubscqnent suit also See as to 
jonsdiction, Hukm Chand, CPC 207 

(6) Cartriguet Imne, 4E & I A 448 C , 
Bikrama Smgh 1 Bir Smgh (18S8) P B No 
191 Hukm Ctisn 1, C P C 217 
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law (1) So m the undir ineutionctl ooso(J) it «n« licld that tin Ihrodii Court 
had no jurisdiction oscr the defendants who were British siihjcrfs residing in 
British territory 

Tlio Indian Legislature howi\cr, while rccogniEing foreign judgments 
us res judicaia, did not adopt the view of the Bnglish Courts as to their 
absolute conclu3i\ cncss (3) and qualified the general rule enacted in sect 11 
by a number of limitations embodied in sect 13 /?« jiidicofo, in connection 

with foreign judgments, is onlj of limited extent Jurisdiction and the exist- 
ence of the other elements common to both domestic and foreign judgments 
wcr6 formerly both dealt with in Scit 11 but jurisdiction is now separately 
I toMded for m sect 13 fo) 

The other special limitations prescribed bj sect 13 m order that a foreign 
judgment roaj operate as res judicata are — 

1 It must ha\e been gi\en on the mcnls So a judgment of dismissal 
of a suit, as barred hj limitation will not be deemed to be on the merits and 
therefore to operate as res judicata except where that law not onl) bars the 
remedy but extinguishes the right itself (4) 

2 There must be no apparent mistake of International or Indian law (5) 
In the under mentioned ease (6) the Court relied on this clause in support of 
the Mew that the judgment of a Court ha\ing jurisdiction otherwise than m 
accordance with the general principles of International law would not be res 
judicata , but this clause has reference to the judgment itself and not to the 
question of jurisdiction, which is provided for in clause (o) and which must bo 
dealt with on general principles As appears from the words used, a mistake 
of fact docs not bar the operation of res judicata, the judgment being a hat 
even though the foreign Court had come on the evidence to an erroneous con 
elusion as to the facts ^ or will a imstako as to the law of the country in which 
the judgment is passed, or of any country other than British India, affect the 
operation of the judgment as resjudtcaia (7) 

3 It* must not be contrary to natural justice It is never advisable to 
limit the meaning of wide terms intentionally used by the Legislature The 
words are wide enough, it has been said, to allow of on investigation into the 
moral rightness of the deci3ion,(8) though they would not permit the Court 
to inquire into the merits on the simple ground that the conclusion drawn from 
the facts was erroneous For such a case assumes a mere error in decision and 
not a contrariety to natural justice The scope of the term has however, ns 
a matter of general practice been restricted to narrower limits being used in 

(1) Uukm Ghana, C P C 219 223 see T7(1899) 

Parry & Co i Appaaami PiUai, 2 31. 407 (3) See Hulm Chand, Be* JuA 578 

(1880) and tho lending decision Gurilyal (4) Sco Hulun Chand Kes Jul 5l0, 

Singh t Ilajah of FaridLotc 23 C 222 C P C. p 225 

(1891) and other cases cited jxmI See Flint (5) lb, 582 C. P C p. 220 

on lies Judicata, 21 Encyc Law, 281 As (6) Ilindo t Ponnath 4 31 358 (I8?y) 

to accessory suits sco Kssheo Nath e Deb (7) Kco HuLm Chand CPC 227, ] i,* 

IGnato Ramanoo] 16 W P 210 (1871). Jud 683-585 

Bombay Coast and Pircr Steam N Co t (8) lb C. P C 228-2J1 , I <8 Ju I .,''5 
Rcndllolcui 411 H C.R 0 G, 149(18l>-) 534 

(2) Lakslimis! ankar t tislinuram 21 B 
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reference rather to the conduct or mode of procedure of the foreign Court than 
to the merits of the particular case (1) Thus o decision passed without reason- 
able notice to the persons concerned is contrary to natural justice (2) This 
view IS adopted by the amendment that it is the proceedings leading to the 
judgment which are to be looked at 

4 The judgment must not have been obtained bj fraud All judgments 
whether domestic or foreign arc \oid if obtained by fraud or collusion (3) 
In the case of domestic judgments it bos sometimes been held that the fraud 
for which they may be set aside must be extrinsic to the matter fried in the 
cause and not merelj that consisting in false evidence or forged documents 
suhmitted to the Court (4) The rule has been held to apply to foreign judgments 
also (5) As regards these judgments however, the voiglit of opinion appears 
to be in favour of the contrarj view (6) 

6 It must not sustain a claim founded on a breach of any law in force 
in British India If so the judgment will not bo enforced e\en though the 
defect be not apparent on the face of the proceedings (7) This clause refuses 
recognition to every foreign judgment which rccogmzes a legal relation con 
demned in this country But it has been held that a domeatio judgment is 
res judicila e\ cn when its effect is to sanction what is illegal m the sense of being 
prohibited by Statute (8) 

Foreign judgments in rctn stand on a footing somewhat different from 
that of domestic judgments tn rem as well a< from that of foreign judgments 
in ‘personam Their rccogmtion and enforcement is still void of express Icgis 
lative sanction, as while they are beyond the rule of res judicata enunciated 
in these sections there is nothing in sect 41 of the EMdcnce Act to directly 
indicate that its provisions relating to judgments in rem are to he construed 
so as to include foreign judgments But it is apprehended that in amlogj 
ivitb the practice of the English Courts such judgments gnen in the exercise 
of probate matrimonial admiralty or insolvency jurisdiction will speaking 
generally recene in India the same rccogmtion as is afforded to domestic judg 
ments of the same character (9) While as in the case of other judgments they 
are no less binding because erroneous foreign judgments in rem are general!} 


(1) See Hiude t Fonnath 4 359-363 

(1880) 

(3) Bangaruaamj t Ealuubramsnian 13 
JL 496 (1800) , Jones v Zaliru Hal (1889) F 
R Ho 66 [absence of actual ootico] , London, 
Bombay, etc, Bank v Burjorji, 5 B 223 
(1881) [do de facto notice or wliat could bo 
ecemed cqunalcnt to itj , Bikrama Singb t 
Bir Singli (18SS) P R Ho 19 [notice most 
lie given of institution of suit and proliably 
notice a reasonable time before judgment bnt 
the question of tlio irregularity of the 
procedure in serving process cannot Iw 
d scusse IJ 

(3) Sec Authors Evidenct. Act notes to 
s J1 


(4) Ib 

(5) CastriguB t Behrens 30 L J Q B 
163 

(6) Abouloff t Oppcnheimer, 10 Q B D 
29o, Vadalao Lanes 25 Q B D 310, lef 
Histartni Dassi t Hundo Lol Bose 26 C at 
pp 910-913 (1899), and Seo these Enghsh 
cases commented on in Hukm Chand s C P 
C 233 231 

(7J Duchess of lungston a case, Sm I C , 
9th ed 812, PousiUon t RousiUon 11 Ch 

D 3ol 

(8) Ghaganlal t Bai Harka 33 B 4‘9 
(1909) 

(9) See Authors Evidence Act notes to 

B 41 
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oj^)cn lo tlic sitnc objcctiotn tho'ws in •pcTsonaw, such as want of jurisdiction, 
natural justice, or fraud (1) 

\VhiIc tlic tides applicable to the class of eases where the defendant seta 
Up a foreign judgment ha wax of ^efetwe arc contained in sect 13 , yet apart 
from the amendment of that section introduced bj sect D of Act VII of 
l&SS, no statutorj proxiaion existed with reference to suits brought to enforce 
foreign judgments That amendment, howexer, recognized the prcxiously 
existing right to bring a suit on a foreign judgment, and in fact such judg- 
ments hax e been frcquentlj enforced by suit in this country , being considered to 
impose a duty or obligation which the Courts are bound to gixc effect to (2) 
In respect of the latter class of suits, the general rules arc that the judgment 
must be an adjudication upon tho actual merits, (3) final and conclusive, (4) 
and may be impeached upon the ground that the Court was without junsdic 
tion to try tho case , (5) or that the defendant had not been summoned, and 
had had no opportunity of making a defence, (6) or on the ground of fraud (7) 


(1) llutzn Chsn<l a Res Jud. CC7 

(2) Nallatambi r Ronautanu, 2 iL 400, at 
t> 403 (1870], RhaxaniBliaalar t Puraailri, 
OB 202 (1832), Kalla K&ruppa Scttiar v 
Mahomed Iburani Saheb, 20 2L 115 (1890), 
BukmChandaRcs Jud. 5l3, 5*0 , Cupcisz, 
BstoppcI, 450 An tut of Stato, howexer, 
cannot bo mado tho bans ofan act ion, and bo 
regarded as a foreign judgment Srimaa 
Gostranut Goswami, 17 B 020(1678) 

(3) Srechureo BuLsheo v Gopal Cliundcr 
Samunt, 15 W R COO (1871) 

(1) Kounon t Frecmati, L R 15 Ap Co. 
1 , but tho pendency of an appeal m a foreign 
Court is no bar to a euit apon tho judgment 
which IS the subject of appeal, ib 13. aeo 
Patrick r Shedden, 2 E D 14 

(5) As to junadiction, see Chrutieo t 


0 Westenholz.L, R 0Q.B 155,101, referred 
lo and explained in Gurdjal Singh r Raja 
of Fnridkot, 22 C 222 (1894), s c,L.R 21 
L A. 171 , Matbappa Chetti t CbcUappa 
Chetti, 1 £L 19G (1870), Gurdyal Singh r 
Raja of Faridkot, supra , Bangarusanu t 
Balasubramaman, 13 21 49G (1890), Syed 
MoaiimHosscint Robinson, 5C W N 741, 
8 c , 28 C &41 (1900), lladjeo Kasseeni t 
lIadjccIgup.CC.W ^ 829(1902), Mathappa 
Clietti V Chellappa Chetty, 1 3L 198 (1S7S) ■ 
as to tho effect of appearanco and Tolnntary 
waller of objection to jurisdiction, Kandoth 
Slamnil i NceUncherayd, 8 51. H <X Jt 14 


(1875), Fatal Sliau Khan V GafarKhan, 15 
5L 82 (1891), Kallatambi Mudilior t Ron 
ousami Pillai, 2 JI 400 (1879) , Kahytigam i 
Cbokahnga,7 5L 105 (1883) , xvhero tho sub 
mission to joiisJictioa is not voluntary, leo 
Parry A Co r Appasami Rillai, 2 51 407 
(1880) Where there is no submission, sio 
Gurdyal Singh v Raja of roridkot, lu; ra ! 
Smramanv Iburara, 18M 327 (1805) Al 
to the transactions of Joint Stock Cum* 
panics formed for tho purpose of carrying on 
business m a foreign country, see Nallatamlil 
MudaUar t Ponnusami Pillai, supra, I'lluljl 
Burjorji t Manckji Sorabji Patel, 11 B 211 
(1836), Tho London, Bombay, etc, Bank 
u IIormasji.SB IT C R.O 0,200(1871) 
(call order treated as foreign judgment) , Tho 
London, Bombay, etc , Bank v Borjorji, 5 B 
223 (1881) , Tho London, Bombay, etc , 
Banko OoruidRamchandra, OB 346(1885] 

(6) Ochsenhein v Papeher, post, per 
JhiUish, L.J ; Srechureo Butshee r Oopal 
Chundcr Samunt, 15 W R 500(1871), Bytd 
Moasun Sossein t Pobinson 5 C W b 
711, B 0,28 0.611(1901). HadjeeKaw-crii 
r Hadjee Isup. 6 0. TV K 829 
Ilnkm Chand, Res Jud. 685 { aw! fj. l' , 
notice, tho eases relating lo c iinj aiu* f < ^ 
ante 

(7) Sreeburco Bukalu.' l t^v}A. 

Samunt, 15 TV R WJ ^ 

Kingston a ease, 2 > .v 

the dKta la wlibh ap,**" « 

Engbah tnbunaU 

poet), Ochaeclj-it » ^ »_ 
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reference rather to the conduct or mode of procedure of the foicign Court than 
to the merits of the particular case (1) Thus a decision passed without reason- 
able notice to the peisons concerned is contrary to natural justice (2) This 
view IS adopted by tbe amendment, that it is the proceedings leading to the 
judgment which are to be looked at 

4 The judgment must not ha^e been obtained bj fraud All judgments, 
whether domestic or foreign, are \oid if obtained by fraud or collusion (3) 
In the case of domestic judgments it has sometimes been held that the fraud 
for which they may be set aside must be extrinsic to the matter tned in the 
cause and not merely that consisting m false evidence oi forged documents 
submitted to the Court (4) The rule has been held to apply to foreign judgments 
also (5) As regards these judgments, however, tlic weight of opinion appears 
to be m favour of the contrarj view (6) 

5 It must not sustain a claim founded on a breach of any law m force 
in British India If so, the judgment will not bo enforced, even though the 
defect be nob apparent on the face of the proceedings (7) Tins clause refuses 
recognition to every foreign judgment which recognizes a legal relation con 
demned m this country But it has been held that a domestic judgment is 
rc5 judiciffl even when its effect is to sanction what is illegal m the sense of being 
prohibited by Statute (8) 

Foreign judgments t« rctn stand on a footing somewhat different from 
that of domestic judgments tn rem os well os from that of foreign judgments 
in personam Their recognition and enforcement is still void of express legis 
lative sanction, as while they are beyond the rule of res judicata enunciated 
m these sections, there is nothing m sect 41 of the Endence Act to directly 
indicate that its provisions relating to judgments in rem are to be construed 
BO as to include foreign judgments But it is apprehended that in analogy 
with the practice of the English Courts, such judgments gi\en in the exercise 
of probate, matrimonial, admiralty, or insolvency jurisdiction will, speaking 
generally, receive in India the same recognition os is afforded to domestic judg- 
ments of the same character (9) Wliile as in the case of other judgments they 
are no less binding because erroneous, foreign judgments in rem are generally 


(1) See Hiudc i Foaosth, 4 359-3C5 

(1880) 

(2) Rangarusami t Ealasubramaman, 13 
JL 400 (1890) , Jones v Zahru Wal (1889), P 
R No CSlahaDDcooIastu!t]aot 2 cc'}, London, 
Bombay, etc , Bank v Burjorji, 5 B 223 
(1881) [no He facto notice or wLat could bo 
seemed equivalent to it], Bikrama 8mgh v 
Bit Singh (1888), P R No 19 [notice must 
bo given of imtitutlon of suit and probably 
notice a reasonable time before judgment, but 
tho question of tbo imgulanty of tlio 
proceduro in serving process cannot bo 
diseusaed] 

(3) Sco AutLora’ Evidence Act, notes to 
R 44 


(4) Ib 

(5) Castrigue i Behrens, 30 L J Q B 
163 

(C) Aboulof! V Oppenhelmcr, 10 Q B D 
295, Vadalav Jwjives, 25 Q B D 310, ref 
Nistarmi Dassi t Nundo Lai Bose, 20 C. at 
pp 910-913 (1899), and see thceo Enghsh 
cases commented on in Hukm Chand s C P 
C 233 231 

(7) Duchess of Kingston a case. Sin L C , 
0th cd , 812 , Rousillon t RouaiUon 14 Ch 
D 351 

(8) Chaganlal u Bai Ilorka, 33 B <79 
(1909) 

(9) See Authors' Evidence Act, notes (o 

0 41 
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not po, and that the rnglish Couit had m fail no jiinsdn tion (1) It la not 
Buflicicnt groilnd lor impnpuing the judgment of n foreign Court, which ordman!) 
proceeds in accordance «jt)i the recognized principles of judicial investigation, 
to show that in the particular instance ita procedure maj have been irregular. 
It maj bo assumed that the procedure was regular, but if there was 
irrcgularit) , it would not be auHicicnt ground for refusing respect to the 
judgment (2) 

On the other hand, as baa been already observed, the general rule is that u 
Court which entertains a amt on a foreign judgment cannot institute an inquiry 
into the merits of the ongmal action or the propnetj of the decision (3) This 
rule, however, was m the last Code abrogated with reference to the judgments of 
certain foreign Courts in Asia and Africa bj the enactment in sect 5 of Act VII. 
of 18SS, amending sect 13 of the Code, and winch enactment was passed with 
reference to the arguments urged hj the Bombaj High Court (4) for distin* 
gmshing the judgments of the Courts of native States from those of other 
foreign Courts So where a auit was brought in a Court m British India 
upon the basis of a decree of the Council of Begenej of the State of Kampur, 
it was held that the Court was empowered b) sect 14 (corresponding with 
sect 13) of the Code of Civil I'rocedure, as amended by Act of 188S, to 
consider the merits of the case lu which the decree of the Council of Begenej 
had been passed (3) It was held m ciTect by the Madras High Court that 
this amendment did not alter the general rule already mentioned, except 
by vesting in the Court a judicial discretion to inquire into the merits of any 
case in which it appeared that no confidence was to be reposed in the judgment of 
a foreign Court, being one of those which are mentioned in the amended section 
A party Co an action on such a judgment had not a right to hare the case reheard 
Ail that the section said was that the Judge wos not to bo precluded 
from inquiry into the merits (0) The last paragraph of the corresponding 

(1) Syed Moazim Hosscia v RobicueD, & St&lc The contrary opinion prevailed iq the 

C W X 741, 8 c 1 28 C C-II (IDOl) MadrasCourt Samat Annamalai, 7 II. 1G4 

(2) XaUatambi Sludaliar v ronnosami (1883), and has. emco the amendment of the 

PiXlai, stipra, at p 40G . as to limitation vtde acction been adopted by the Bombay High 
lb , and Parry 4. Co t Appasarai PiUai, Court 3(ayaram t Ravji, 24 B 80 (1899) 
eupra [a suit wiULo on the judgment of a Court m 

(.8) BhayamshankarShcTaWarov Pursadn a Native StateJ , 8 e,lB L. R 539, where 
l\abdas, 6 B 292 (1882), Doloram t Ka tho preceding cases are reviewed. And in 

meenee, 4 tv P. 103(1805), IlendcraOB t Gurdyal Singh r Raja of Fandhol, 22 C. 222 

Henderson, 6 Q.B 288,289, BankofAustra (18M), the Privy Council held that there 
lasia r Nias, 1C Q. B 717, 735, Scott t was bo ground for supposing that do suit will 

Pdkington, 2 B AS 11,41, Ochsenhem t Iw upon the judgment of recognized foreign 

PapcLcr, L. R 8 Ch. Ap. C93 , Godard t Indian Slates Seo notes to a 0 The last 
Gray. L R 0 Q B 130 , Bank of Australasia paragraph to s 14 of tho former Code was 
t Harding 9 C. B COl , Do Coss6 Brissae v added to enforce the view of tho Madras High 
Rathbonc, 0 H. A N 801 Court Aa to execution sees 113,p<MI. 

(4) BhavamshankarShevakramn Pursadri (5) Xho Collector of Moradabadr Harbans 
Kahdas CB 292 (1882), Himmal LaJ i Singh, 21 A- 17 (1808) 

Shivajirav, 8 B 533 (1884) , in which it was {«) Fazal Sabu Ivhan t Gafar Khan, 15 
lield tliat no suit was maintamablo founded 83 (l8Ji) beo also Tho Collector of 
upon the judgment of a Court of a native Mor«lvbali Harbans Singh, 21 A 17(1898) 
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section in the last Code has been now omitted, and no distinction now ezists 
between the judgments of Asiatic and Afncaa Courts and other foreign Courts 
Where a decree is obtained upon a foreign judgment it is to be executed accord 
ing to the provisions of the Code (1) The judgment of a foreign Court obtained 
on a decree of a Court in British India is no bar to the execution of the original 
decree (3) Sect 112 prondes for the execution of decrees of Courts established 
by the Go\ ernment of India in Native States, and sect 113 allows of the execution 
in particular instances, upon tho permission of the Governor in Council, 
of the decrees of other Native Courts as if they had been made by the Courts in 
British India 

It- IS a well recognized principle that crimes, including in that term all 
breaches of pubhc law punishable by pecuniary mulct or otherwise, at the 
instance of State Government, or of some one representing the public, are local 
in this sense, that they are only cogmzablc and punishable in the country 
where they were committed Accordingly, no proceeding, even in the shape 
of a civil smt, which has for its object the enforcement by the State, whether 
directly or indirectly, of punishment imposed for such breaches by the lexfon, 
ought to he admitted in the Courts of any other country (3) 

Interlocutory orders and orders xn execution proceedings — Sect 
11 13 nob exhaustive of the effects of tho principle of res judicata [i) These 
orders if not appealed from, are binding upon the parties in all subsequent 
proceedings in the same suit Though sect 11 of the Code does not in terms 
apply to these orders, yet the principle which underhes it is equally apphcable 
to them as to regular amts The l^ivy Council, speahing of such an order, 
held that ' ' 1 *- _ i n/lprtVAm 

as an mtei 
every procei 

them m cai j ^ 4 ^ 

a judgment depends, not upon sect 13 of Act X of 1877, but upon general 
principles of law If it were not binding there would be no end to litigation ” (5) 
The principle of res judicata applies to prevent parties raising a second 
time m the same suit, or in the same execution proceedings, on issue 
which, in that suit or on the execution proceedings in that suit, bad been pre- 
^nously determined (G) Orders in execution proceedings, if not appealed from 

(1) Kacdasami Filial V Moidin Saib, 2 3L 102, L H 111 A.I81(18S4), cases cited m 

337 (1880) Casperts op e»< 349 351 , Field, Er 298, 

(2) Fal^udclio Mahomed Assan t Official 297, LakshmananCbettii IvutcajaaCbetti, 

Trustee of Bengal, 7 C, 82 (1881) 21M. 669(1901),SLeDra; Singh v Kameshar 

(3) Iluntmgton t AttriU (1893), A C at Nath, 24 A 23 (1902), Nabi Aluharamad t 

p 155 JiraJa, 27 A 148 (1904) la Bai Afeherbai 

(4) Manchharami Kalidas 19B 820(1894) i Magan Chand, 29 B 90 (1901) t! o esecu 

(5) Bam IviiraJ i Bup Luan, 6 A 2C9 , turn proceedings v»Juch 17010 held a bat weio 

L. K 11 L A. 37 (1883), and sco Knshen la a former suit Astoaitards, see Caspersr, 
Sabai I Uadad Khan, 14 A 04.60 (1891), 235, 236, Coventry v Tulshl Prasad 8 

Bandoy Karim t Romesh Chunder, 9 C 05, OWN 072 (1004) 

07 (1882), Mongol Fershad Dichit t Gnja (6) Behan Lai t Majid Ah, 24 A 138 
Kant Lahin Chowdry, 8 C 51 , L.B 81 A flPOZJ, lithoha f rcjiraw, 14 Bom L R 
123 (1831) Bern Ram t Kanu Mai, 7 A 204(1912) 
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arc bindinj; iij>on llic jurtic? to the buit in all suhscquciil jirocccdingfl in tliat 
suit, on jiTinciples omlogous to those of res judicata strictl} so called It is, 
therefore, neccssir} to constitute a bar that there should be a hearing and 
final decision \\ hero an application for execution is allowed to he withdrawn, 
the matters m dispute are not heard and decided There is, therefore, no res 
jiidico/o (1) Though a decree does not m terms give a certain rehef, }ct if 
it 13 construed in orders passed upon it ns ha\ing gnen that rehef, it is not 
competent to the Court on a subsequent application to treat those orders as 
erroneous and put another construction on the decree (2) Sect 47 differs 
from sect 11 in this respect, that the latter section bars not onlj the trial of a 
suit or issue, where the suit or issue had been prcaiouslj heard and determined, 
but also the trial of an i«3uc which should ha\c been raised in a picaious suit 
by either partj When an issue arising out of the execution of a decree has cot 
been raised and dctcrimncd under sect 47, there is nothing in that section to 
prevent a defendant, in a separate suit subsequently brought, from raising 
that issue in that suit (3) For a ease where a previous application for execution 
was refused and judgment debtors objection as to limitation disallowed, and 
as to the effect of such an order in a subsequent appbcation for execution, see 
below (4) A judgment debtor cannot question the right of a decree holder 
to applj for execution wlicn execution has been on previous occasions applied 
for by the Utter, and granted bj the executing Court (5) In the under mentioned 
ca3c,(C) it was held that though the analogy furnished b) sect 11 could not 
bo altogether left out of sight m the application there dealt with, yet the Court 
ought to facilitate inquiries which arc necessary for the purpose of carrjing 
out decrees passed by it, and to accept with readiness any inforniation which 
shows that the litigants have disregarded any part of the Court s decree It 
would be wrong to dismiss an application made with the above purpose, simply 
because the applicant may have mado the same endeavour without success in 
another proceeding 

A witness m a proceeding under sect 145 of the Criminal Procedure Code 
had asked for his costs m the Magistrate’s Court but Lad been refused and was 
referred to a civil suit On Ins bringing such suit it was held that there was no 

’ and that therefore the principle of 

. r one High Court does not prevent 

another High Court from entertaining a petition for probate (8) 

(1) Han Qanesh r Yamunabai, 23 B 35 huraoi, 20 C 910 (ISOOJ 

(1897) In Bharamshankar t Naranshankar, (4) BholanatL Dasa i PrafuUa Nath 
23 B 530 (1899). it was hcIJ, with reference Kuadu Chowdhrj 28 a 122 (1900) . Oist in 
toe 241 of tho former CiTil Froeeduro Cwlo \yapurti Chidanibara 245LL J 20(1912) 
(now sect 17), that the Judge could and (5) Urarao Singh i Lachmi Narain 1 A 
should haro^acted in tho oiecution proceed I J 80(1903) 

logs upon the determination bo had come to (0) Han Narajam MoroNarajan 4 B L 
upon tho same point la tho suit \tthobac. It 9W1 (1002) 

Tcjiram, 14 Bom L. R 204 (1012} (7) Nemai Chandra Ghose t AjaharChow 

(2) Vcnkatanarasimha Naidu i Fapam dhury 8C.W N 178(1903) 

mah, 19 M. 54 (189o) (8) 1“ tbo goods of Charlotte Rodgers, 8 

(3) NilKamalMukcrjcc e JahuabiChowd CX W N clxxu^ (1904) 
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In a suit for probate, the caveators assailed the whole of the wll on the 
ground of undue influence, but the probate Court granted probate disallowing 
the objection Held, that in a subsequent suit it was not competent for the 
caveators to show that any particnlar clause in the will had been inserted through 
undue influence (1} 


Place op Suing 

15 Every suit shall be instituted in the Couit of the lowest 
courtih which suits grade competent to try it. 
to be instituted 

“Shall be instituted” — There is no provision either in the various 
Civil Court Acts or in the Code prescribing a minimum jurisdiction as there 
IS prescribing a maximum junsdiction A superior Court is by this section 
forbidden from trying a suit cogmrable by an infcnor Court, not on account 
of any inherent incompetencj to try it, but on grounds of pubhc con% cmence 
and economy It has been thought that this section presenbed a mimmum 
limit of jurisdiction, and that, for instance, a Subordinate Judge would have 
no jurisdiction to try a suit which, owing to its value, was triable by a Munsif 
But it has been held that this section refers to procedure only, and regulates 
the practice of the Courts, but docs. not deprive any Court of jurisdiction which 
it may otherwise possess (2) Tbesection is merely directory, and does not oust 
the jurisdiction of a Subordinate or Distnct Judge , (3) and the institution of 
a amt cogmzable by a lower Court m a Court of higher jurisdiction is merely 
an irregularity which does not affect the jurisdiction of the Court (4) 
or the merits of the case (5) and such as was covered by sect 678 of 
the former Code (6) 

As to Lower Burma see Lower Burma Courts Act, VI of 1900 , Central 
Provinces sect 16, Act XVI of 1885 , Punjab, Act XVIII of 1884 , Ajmerc, 
sect 25 of the Ajmere Courts Regulation. I of 1877 


(1) Nuzhat ud Uoula Abbas llosaem v 
Mirza Kurratulau, 31 C ISG (1903) 

(2) SoQ following notes Tbc satno view 
was talcs tmder tbo Code of 1859 ll.iisaicL 
CbunderMohuntv BaaiLaUSbaha,22 W B 
301 (1874), Joy Kjshen Das f Turnbull, Zt 
tv B 137 (1875} [but tbc plaintiil should 
uot bo allowed any more for costa than bo 
could have recovered if ho had aued iR the 
right Court], Sufecoollah bircar v Bogum 
Ihbcc.ZsVV B 211)(187G)[theJudgoshooJd 
lion ever, if ho Cod the auit to bo tnableby a 
lower grade Court, scud it to that Court], 
Moaaoollab Khan t Bam Lall AgurwoUah 
I'C C(18S0). HiAmChand, Kc8jud.284, 
langort JaLidlwr, 11 C VV \ 3 ’2 (1909) 

("I) ''idl 1 12il I Mazhar Husain, 7 K 230 


(1881) , Knsbnasami v Ivanakasabai, 14 Vr 
163 (1890) It appears however, to haro 
baen assumed in Vclayudam t Arunachala, 
J3 M. 273 (1889), that tbo jurisdictjon of the 
Higher (biurt was occluded tho objoction to 
tho jurisdiction having been taken for tho 
fiisttimeoDSccondappcal , butscoBamayya 
t Sabharayudu, 13 M. 25 (1889) 

(4) blatra blondal t Han JUobuQ Mullick, 
17 C 155 (1880), Ram Iiaram Smgb t 
ibria Kocry, 25 C 40, 48 (1807^ 

(5) Augustine i Vfcdlycotf. 15 Vf 241,340 
(1892) 

(6) ilatra Slondal t> Han filoLun JIullicb 
17 C 165(1589), NajibBegt Todba(l8SS), 
P B No 18l, cited mllukm Chaiid, C P C 
240 



Papt I 
Src 1 


SUITS IN CFNFRVL 


1C7 


Court— -Tlie term ‘ Court of the lowest grade refers onl) to Courts to 
which the CimI rrocolurc Code is applicable (1) It has been tlicrcfore held 
m 'Madras that Small Cause Courts had concurrent jurisdiction with Courts of 
^ illagc Munsifs to hear auits which are cogmiablc by the latter (2) 

“ Lowest grade — Throughout the countrj there are Courts of different 
grades haring jurisdiction m suits of different amounts in certain prescribed 
local areas ^ The pecuniary jurisdiction roust he determined with reference 
to the various Acts constituting the Courts and the question of the aaluation 
of particular suits in order to ascertain within the jurisdiction of which Court 
they fall bj reference to the Court Fees and Valuation Act and the eases 
decided tliercundcr to which reference has been made m the notes to sect 9 
ante, * Pccuntarj Jurisdirtion * 8ect lit of the Bengal Tenancy Act was 
held to be controlled by sects 15 and 17 of the former Cml Procedure Code 
A suit for rent is therefore to be instituted subject to pccuniatj limitations 
in the Court of the lowest grade competent to try it (3) Vherc there avero 
two plaintiffs one of whom should haaesued if sole plaintiff in the Subordinate 
Tudge a Court as the Court of lowest grade and the oti er could bj rea'son of 
the provisions of Act XA of 16C3 only sue in the District Court it was held 
that as it was competent for the plaintiffs to join this section did not apply 
so as to prevent the first plaintiff from joining with the second in instituting 
the suit m the District Court (4) 

‘ Competent to try —Competency here means junsdiction The com 
petency of a Court depends upon the nature or subject matter of a siut and 
upon the local and pecuniarj extent of the Courts jurisdiction As regards 
the fftst certain Courts arc Courts of special jurisdiction inasmucli as some 
classes of eases involve disputes with wnich superior or specially oxponenced 
tribunals arc particularly familiar and which can more satisfactonlj be 
lisposed of by them such as Revenue Admiralty Probate Divorce Patent 
Insolvency Courts and the like Further cases of importance affecting 
considerable interests or invoUing questions of intricacy are left to be 
determined by the higher grade or superior Courts (5) So suits for damages 
for the infringement of the cvclusi'c privilege to an invention or of a 
copjught in a design under the Imentions and Designs Act (6) or for 
lamages for the infringement of the copyright in books (i) have been specially 
made cognizable only by District Courts fao suits under sect 92 post can be 
instituted only in a High Court or District Court AIi«celIancou3 proceedings 
unconnected with suits are generally triable outside the Presidency towns bj 
Distnct Courts though sometimes Subordinate Courts are empowered to 


(1) ilukhanv Kalarsa ISM H5(I8S9) 

(2) Ib ♦ 

(3) Fatlur Rah m t DwarKs K«th 
Chowdhry 30 C 433(1903) # C 7C W N 
402 

(4) Narayana t Kuraarasami "S M r37 
(IS99) 


(j) riukm Chand C P C ‘’3S Re^ Jnd 
2S1 

(fi) Act V of 188S ss 29 5 
(7) Hamecdoollah i Mahomed Argbur 
][o*v-)n CC 499 {18S0) Ledgard f Bull 9 
\ I9J (1880) B - Act TX of 1847 as 
•tnenled by Act XII of IS C 
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di‘?posc of them on a reference by the District Court (1) And m Bombay 
the District Judge can alone take cognizance of suits in which the Government 
or any officer of Government m his official capacity is a party (3) So in 
Madras a suit by a zemindar for the dismissal of a ztmxnian larnavi cannot 
be entertained by a District Munsif such suit being cognizable only by a Sub 
ordinate or, if none a District Judge (3) On the other band, cases of 
easy settlement and nunor importance are relegated to petty tnbunals or to 
special Courts such as Small Cause Coints or Village Munsifs’ Courts Sec 
generally as to jurisdiction o\er the subject matter and persons, the notes 
to sect 9, ante and the same also as to locahty of jurisdiction, which is more 
particularly dealt with in the next four sections and the notes thereto 
The present section has reference mainly to the pecuniary jurischction of 
Courts, the linutations of which in regard to different grades of civil Courts 
vary in the several provinces of British India See notes to sect 9, 
ante 

16 Sitbject to the pecuniary oi other limitatiojis piescnbcd 

Suits to be Instituted ^7 ^^7 suits 
where subject-matter (a) for the recovery of immo\eable 
propertj, unth or w\tliovt rent or 

'profits, 

(h) for the partition of immoveable property, 

(c) for the foreclosure, sale or redemption in the case of a 

mortgage of or charge upon immoveable property, 

(d) for the determination of any other right to or interest 

m immoveable property, 

(c) for compensation for wrong to immo\ cable property, 

(/) for the recovery of moveable property nctunlly under 

distraint or attachment, 

shall he instituted in the Court within the local linuts of 
whose jurisdiction the property is situate 

Provided that a siut to obtain relief respecting, or com- 
pensation for wrong to, immoveable property held by oi on 
behalf of the defendant may, xihere the relief sought can be 
entirely obtained through his personal obedience, be instituted 
either m the Court vithiii the local limits of whose juiisdiction 
the property is situate, or in the Court vithin the local limits of 


(1) Sco s 2C Succe«ision Certificate \ct Gopi Jlaliablcsnar j Sheso 12 U 358(188“), 
- " 1 ft _* « * VTT »icoT as to euits against a municipality Ahmccla 

UadSIuiucipabtyv SfahamalJamal 3C 1-lG 
(1873) euils to which Collector is a partj 

s 32 as amen 1^<1 by B 15 Bombay Ilotcnnc Mn-a Miya Bahcb t Sajad Gulam, 7 B JOO 
Juris licfion Acts \, of 1870; s 3 Act W (1882) 

oflS'JO, \ctXIIo£1811 but not wl ere tie (3) ^enkatnnarnsimha r S iryanarayana, 
il f n lant ofTcinl Is sued as a j rirnto person I2 M 188 (18S8) 
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\\ho=c jurisdiction the defendant nctmll} and loluntanl} resides, 
or carries on business, or personally works for gain 

rxphnatwn — In tins section “property ” nunns property 
situate in British India 


" Pecuniary or other limitations —See to these notes to sects 9 
and I'), orte 

Scope of section — This section deals with local or territorial jurisdic 
tion which m the case o! real actions depends on the situation of tl c 
property in litigation and sect 20 deals svith personal actions which 
depend on the place of accrual of the cause of action or the residence of the 
defendant The general rule of local jurisdiction of which this section is an 
embodiment is that immo\cal)lc property is ctcIhsincI^ subject to tic laws 
and jurisdiction of the Courts of the countrj in which it is situate It 
follows from this that no other laws or Courts can aflect it As c^presslj 
stated in the Explanation tho Courts of this country ha%e subject to the 
proMSO no jurisdiction in respect of immoacablc propertj situate outsiilo 
British India (1) But all property winch 1 as a foreign origin is not always 
outside the jurisdiction of Courts of tl IS country (2) ^Vlicrc howerer a suit 
was brought in the Court of the Subordinate Judge of Rlirzapur for redejnp 
tion of lands lying witl in that district but included in tho same mortgage 
with other lands lying within the family domains of the ‘Maharajah of Benares 
It was held that as tlic Court had jurisdiction to entertain tl c suit in respect 
of the immoveable property in Mirrapur that jurisdiction could not be ousted 
because in the course of the trial of the suit it became necessary incidentally 
to decide for the purposes of the suit questions relating to mortgaged property 
held by the defendants outside the jurisdiction m order to determine whether 
the plaintiff had a right to recover the mortgaged property situated in 
Mirzapur (3) 

This section does not apply to the original civil jurisdiction of tl e 
Presidency High Courts which arc governed by clause 12 of the liCttcrs 
Patent which empowers them to try suits for land or other immoa cable 
property if such land or property shall be situated cither wliolly or m case 
the leave (4) of the Court shall haac been first obtained in part witl in tl c 


(1) See Kukm CliAcd Res Jud. 324 340 
Prem Chand Dey v Jloklioda Dcbi 17 C 
COO '03 F B (1890) Fagliu Nath Dm i 
K akkan Mai 3 A 66S (1881) Kesl av 
Vinayak 2313 31 (1897) So & Caort cannot 
declare a charge on property wholly outs k 
Its jursdiction Gudn Lai t Jaganiatb 
Ram 8 A 117 (1886) an 1 tl o decree can 
only bo guon effect to as a money decree 
lb Mahomc 1 Khuleel t Sena Kooer "3 
W R PS (18-4) See Baldeo Do s t Afool 
Kooer 2 N W P 19(18 0) InKaslinatb 
V \nant 2 13 L R 47(1809) thesutnas 
I 1 1 to be cxcl ded by tl e esplanst on and 


therefore not to fall witl n the terms of tho 
sect on 

(3) Kashinath t Anant »up a 
(3) Girdhan t Sheoraj 1 A 431 (1877) 
and see RolaLco I Thakoor SCO 8(18S0) 
(4> As to leave generally see the following 
eases It must boobta nod Ufore the institu 
ton of tho But Abdul Ha ned i Promotho 
nathBosc llnl Jur N b “IS Rampurlab 
f premsukh ij 13 90 j (1800) tl o leave 
80 g ven 13 in respect of the cause of action 
state 1 «n tho I k nt an I does not cover an 
amen led pla nt Ramiurtabi Premsukh 15 

n 03(18n0) an In here a new defen lant 13 
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local limits of tlic ordinary onginal jurisdiction of tbe High Courts The High 
Courts have therefore jurisdiction lithe land is m part inthin the jurisdiction (I) 
As to what suits arc deemed to be **for land*’ see post 

Inatnoveable property — As to tiic meamng of this expression, see 
notes to sects 2, 4, ante The following have been held to be such, lands; 
houses , and such other things as are physically incapable of being removed , 
incorporeal hereditaments not of a purely personal nature , rights of common, 
way, and other profits in aheno solo , rents pensions, and annuities secured upon 
land, but not pensions and annmtics not so secured , (2) tatshasJian allowances 
charged on re% enues of certain villages , (3) an easement , (4) standing crops ; (5) 
a tree standing on land , (6) thelifc-mterestof a widow on income arising from 


added fresh lea\o to sue iiiay bo noctssary 
Rampurtab t Poolibai, 20 B 767, 772, 77-1 
(1S96), Foolibai t Rampurtab, 17 B 466 
(1893) , it IS not a mcro formal order or an 
order regulating procedure, but one giving 
jurisdiction Rampurtab v Premsuki Mipra, 
Atp 97, Hadjee Tsmail t Hadjeo Mahomed 
13 B L B 01 (1874) it must bo distinctly 
sought and obtained and cannot bo implied 
from the fact that the plaintiff has leave to 
sue tnform& pavperta Jairam t Atmarain, 
4 B 482 (1880) , the of lease is n 

matter of discretion, and has been refused 
where the plsintiff defendant, and mtnesees 
I esided at a long distaoco from Calcutta, and 
tho decree if obtained could bo eatisded 
from property outside the local jurisdiction 
Radha t Muehsoodun, Sl'W R 201(1874) 
also whore as to the great bulk of the claim 
the cause of action arose elsewhere Do 
Souza r Coles 3 Mad H C R 3S4(J808). 
Kessowji t Luckmidas 13 B 411 (1889), 
lea\ o lias been given it being reserved to the 
defendant to move to have the order set 
siala e Mu<ks<3<3diin, 22 IF R 2(ft 

(1874) [it was hoi 1 that tho plaintiff could 
not object os he had acted on the order], 
where on oriler is granted giving leave and 
tho suit IS withdrawn, tho forco of tlio 
original order is spent Sabhapathi * 
Ijjkshim, 24 M 293 (liXK)), leave given 
may bo rescinded a defendant is not bound 
to svait for tho hearing, but may apply on 
summons to take plaint off tbo file Kessowji 
e Ludiimdas.lSB 404,410.414UBS9), or 
it may form tho subject of an issoo for trial 
inlhnsuit Vagamomyii Janakiram 1811 
142(18')!), Rampurtab t Premsukh, JC B 
atp O') (1800), though formerly doul ted 
J ft Ihs r MiieJ.sofH|un it is now 


settled that an appehl lies from the order 
Do Souza t Coles, 3 Mad H C R 384 
(1803), Hadjec Ismail i Rohima Bye, 13 
B L R 01 (1874), but an unsuccessful 
appbeant should appeal and not mal e 
another application to another Judge 
Mudellyo UodcUy, 8Mad ILCXR 21(1873) 
As to absence of leave and res judicata, see 
Abdul Kadir t Doolan Bibi, 37 B 603 
(1913) 

(1) Pfosannamayi Dasi ( KadambiniDasi, 
3 B B R, 0 C J 83 (1668); Jau-am i 
Atmaram, 4B 482, 487 (18S0) , Jngadamba 
t Podmamani, C B L. R 080 (1871), 
Seshagiri t Rama, 10 M. 448, 450 (ISOf) , 
Balaram t Ramchandra, 22 B 022 (1S93) 
[partition], Punchanunv Shib Chunder, 14 
C 835 (1887) [id ] , thowords“or»aellort?r 
CflSfs »/ tie cause of action eiall hais arisen ' 
should be treated os being in brackets Land 
MortgagoBanl s Suddiirudeen Abnied, 19 p 
3C3 (1892) 

(2) Collectorof Ihana t Krishnanath. 9 P 
322 (J8S0) 

{3} Kf«havGorin<lr IVna/al, 799' Vam 
P J 425 , a c , 23 B 22 

(4) Mohunt Deo Sarwn » Moonshoe 
Mahomed, 24 W R 300(1870), thiswasheld 
for the purpose of tho Limitation Act 

(5) Cheda Lai t Mulchand, 14 A 30 
(1891), Maddayya v Venkata, 11 M 193 
(18S7), Ganga Prasad t Jfafam, 15 A 394 
(1893) , as soon as they arc cut tho) become 
iBOveablo property Surat LaU Mondsl i 
Ataac Haji, 22 C. 877, 885 (1805) , Alangun 
Jhav Dolhm 25 C 602 (1892), bnteconow 
ID all cases, s 2 cL 13 

(6) Sakharami Vishraiii lOB 207(J89J), 
Pandurang I l}hirarft\,23B fl0(l897) 
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Krul^ of lirr IniHlnml s c‘'f ifc , (1) Init not alloviAiirp^ paid in coniprn'infion foi 
tn^rr colloclionsfrom a/of , (2) iinrariglittolicplnrrdon tlic rcNPiuiorrgi'ifer ('*) 
The meaning of the term, ns used with regard to Ilimlii Law, was discussed in tlie 
under mentioned esse (4) 

Suits deemed to bo for immoveable property — In the case of the 
High Courts there Ins been considerable conflict of opinion ns to the essentials 
of jurisdiction for wliicli pronsinn has been made bj the Charters, to a%oid 
which in regard to the practice of the Mofussil Courts the section contains 
detailed provisions is to local jurisdiction The High Courts }la^e ordinanlj 
no jurisdiction to trj suits relating to immo\ cable property , where such propertv 
IS wholl} situate without the local limits of their ongiml jurisdiction (h) and 
it w ould appear to be doubtful whether the Equitable jurisdiction of tbe IIipli 
Courts m India is of the same extent as that which has been claimed bj tl c 
Court of Chancerj, namch to tahe cogniiancc of anj cquit) between persons 
residing within the jurisdiction respecting lands outside it (C) Moreoxer, 
the present tendenej, even m the case of Enghsli Courts is to abstain from 
interfering in personam where the matter concerns land outside their 
jurisdiction (7) It is gonerallj agreed that a suit for partition of immovcahle 
propertj IS a suit for immoveable property (8) So also is anj suit scehing 
delnery to the plaintiff of land or other immoveable propertj The Bombaj 
High Court formerly appeared to taVe a view which would restrict the words 
"suits for land or other immoicaUe properly to suits of the last jnentionoil 
character (9) The other High Courts have held that that expression includes 
suits other than those for the possession of land , in fact every suit in whicli a 
decree is ashed for operating dircctlj on the land such as to enforce a security 
upon it for foreclosure or redemption Thus the decisions were conflicting upon 
the point whether such Courts arc empowered to entertain suits for foreclosure 
or^flale or redemption of propertv beyond their local jurisdiction, (10) or for 


(1) ^atha I Dhunbliaiji 33 0 1. 11 

nsijsj 

(2) Suren Iro Prevail t KedarNatli IOC 8 
(1801) 

(3) Bhkajit Pun<lu 19 B 43(1893) 

(4) Bahnntraa t Pursliotani 9 Bom II 
C r 01(1872) 

('') Leftera Patent, clau«e 12 nee linkm 
Ctancl, RcvJud 318 

(6) §ce ] rr Sargent C J in II 11 Ifolkar 
t Dadabhai 14 B 3 1 339 (1890) 

(7) Lan 1 Mortgage Bank t Sodorudeen 
Ahmed 10 C at p 307 (IS92) Sco Dc 
Souza t British South African Co , 3 Q B 
(1892) 3o8 British South Afnean Co t 
Companhia de Mocambique 1893 A C 602 
Huksi Chand, Res Jud. 32r Setj Kesbar t 
t inayak 23 B at p 9" (1897) 

(8) Ramcbandra i Pada MahadcT I B 
II C R App 76(1801) Jairarnr Atmaram 
4R 4S2(ISSn) Palmamantt Jagalamb* 


6 D L. R j 34 (IS'D) Balaram i Ram 
chan Ira 22 B 923 (1898) Panclianiin 
VlulUck t SI lb Chun ler Mulhek 14 C 81'' 
(1887) Seshagiri Rau i Rama Ran 10 VI 
448 (1896) 

(0) Rut «ee Keshav Gnvin I t V inayak 
Ramchanlra 189 P J 427 m win h 
Ranwie J oWrietl that analogy shoull not 
bo I tossed too far, an I had been <lej>arte<l 
from m eu ts brought to recn\ir iiioi ry 
charged on immoTeable j roi>crty 

(10) According to the decisions of tl c 
Calcutta High Court it is settle! tlat tl 

Courthaanotjurisdictioninauchcosis la t 
Indian Railway Co i Bengal Coal Co I< 
95 100(18 ) Juggo liiml a I> s%re 1 lui 

doniony l)u ssce IS It I It J2s 3.9 (la 
B»bee Jau i v Mcerra Mai onn. 1 Jra-J I 
Ini Jur \ S 4(i(l8M), Laba u j 1 
Jiiddoiuantli Slaw I Ii 1 Ju * j 

(|S6f) Illaqiil re r I am II r p ) „ 
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specific performance of contracts rclatingto land similarly situated (1) In more 
recent cases the Bombay High Court lias also taken the broader view (2) In the 
■JIadras High Court, it was held that a “suit for land” includes any suit in 
which a decree is asked for operating direct!} upon the land, (3) and therefore 
includes any suit brought to enforce a securit} upon land, such as a suit for the 
sale of hud equitably mortgaged by deposit of title deeds * Moore, J , stating 
that the present section of the Code was simply an amplification with details of 
the old section of the Act of 1859, on which clause 12 of the Letters Patent was, 
it appears based, observed that he was prepared to go further, and to bold 
tJiat tlie phrase "suit for land or other tmmoieahle property,' as used in the 
Letters Patent, includes all smts mentioned in clauses (a) to (/) of this section 
It the property is situate outside the jurisdiction, the High Court cannot take 
cognizance of it, oven if mo\ cable property within the jurisdiction is also claimed 
in it , as clause 12 does not quatif} the expression “ in smts for land,” etc , 
uith the word only, and the words all other cases *' are not to be understood 
as including cases of suits for immoveable plus moveable property, but those 
in which immoveable property is not involved (4) It is howc\cr, geneiallj 
admitted that every suit having any reference to immoi cable property is not 
T, suit for iramoveablo propertj (5) It has been held that a suit to recover 
title deeds of certain land outside the local limits, even though it maj involve 
1 question of title to that land, is not a suit to obtam possession of, or deal m 

0 0 310 (1803) In the matter ©f S J Dossce 15 B L B 329, Land ifortgago 

lyahe OB LR 171, I8W B 200(1872), Bank v Sudaruddeen Abmed, 10 0 SCO] 
Kanti Giunder Pal Cbowdfiry v lus^ory and H IT HoUtar t Dadabhat, 14 B 353 
I^Iohun Roy 10 C 3&4, n. (I8S,). Cbrahim (1800), tho Court was held to have, and in 
UiiiailTimoI V Provas Chander Vfittvr,30 C Srvenath Roy v Catly Dass Ghoso fl 0 82 
0) (1008) Seo however, observations of (1870), not to have, jurisdiction In Land 
Oarth C J in Dellu aod London Bank t Alorlgago Bank t Suduruddecn Ahmed ^0 
Wordic, 1 C at pp 257, 203 (IS'C) Con C 358 300(1692) it was suggested that there 
trary mows were at one tituo held w Bom is a distinction between a lenrlor s suit and 
bvy Sorabji I Battonji 22 B 701(1898), a purchasers suit for spctific performance 
Ifolkar 1 Dadftbhai 14 B 303 (1890) I u6 This case was followed in an appeal from tJio 

n t so now Vaghoji i Camaji, 29 B Afofussil in Jagadis Chandra Di,o t 8a 

249 (1009), Zulekabai i Ebrahim Haji trnghan D'o, 33 C 1005, 1075 (1900) 

Vyplma 37 B “I'll (1912) Similar views (2) ScoZuIckabaii’ EbrahiraHaji^ycdina, 

J rcvailcd formerly as to suits m the Jlofuwd 37 B 494(1912) and cases therein cited 

Venkoba i Bnmbhaji, 0 B K C B 12 (3) Naluna v Ivruhmsawmy, 27 31 157 

(1872), but the law is now altered in this (1903) 

respect by tho erpres# words of the section (4) Jairam Narayan i Attnaram Warayan, 
Vithilraot Vaghoji, 17 B 5T0 (1892) Tho 4B 482(1880), Balaramt Ramchandra 22 
Vladras High Court has recently taken tho B 926(1698), Scshagin t Rama, 19 31 448 
eamo Mews as those of the Calcutta High (1896), Kara Loll Bancrjeei Nitambim, 29 
( onrt JJalum t Kirshnasawmy, 27 M 167 O 316 322 (1901) 

(1903) , Sunilara Bai Sahiba i Tiruraal Rao (5) It has been held by a Full Bench of 
‘-ahib, 33 VL 131 (1909) tho Bombay High Court that a Small Cao*o 

(1) In BamilhoDo Shaw t Nobumoney Court can entertain a suit tho principal 
Dog«ee Bourko, 218 (1855) [sco as to this pnrpo^ of which was to determine a right 
ca«o tin Delhi and London Bank i Hordie, to unmoveable property if tbo rcLof claimed 

1 C. at p 25C, Kelho i FVascr, 2 C at was for pajment of money Putfnngowda 
p 4V3, Tuggrvliiml a Dossra r Pud lomoney V hiilJcanth Kalo, 37 B 675(1913). 
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my w 1 } TTitli.lmd and u tlicrcforo cogniriblo by tlio High Court , (1) but this 
ha^ been disputed {2) So also nlicre in a suit b) a landlord for rent no relief 
13 claimed in respect of the land, but it becomes necessary to determine rvliat 
the nature of the tenanej ivas, that question docs not make the suit one "for 
Inml ” (3) The High Court lias also taken cognizance of an application to file 
an award which proaided for the dissolution of a partnership in lands outside 
the local limits, and also that the defendant a share in the property should stand 
charged with the pajment of a certain fund to be duo bj him to the plaintiff, 
and that the defendant should execute a mortgage of Ins share to the plaintiff 
as security for such payment, and that the tea garden at Darjiling should he 
sold in Calcutta (1) 

The general Fquitable jurisdiction of tho High Court on the original side 
which it has inherited from the supreme Court, which m its turn administered 
the Chancerj Hulcs, must also be considered (tide po»t) So tlio Courts of 
Equitj will exercise their powers tn personam jn the case of trustees and others 
resident Within their juriadiction, to oblige such persons to perform trusts to 
carrj out contracts and to obej the rules of Equity even where tho subject- 
matter of tho trust or contract or eqmty maj be land situate out of their juris- 
diction (0) Again there is the Equitable jurisdiction bj grant of an injunction 
or appointment of a receiver Thus a suit for damages to certain immoveahle 
property by a nuisance causeil on it and for an injunction to restrain the nuisance, 
has been held to be a suit not for immoveable property but cxclusivelv in 
personam {Q) Siinilarlj, a suit bj some of the trustees of an endowment of 
certain lands against their co trustees in posse«sion for a declaration of plaintiff s 
title to be shebaits jomtlj with the defendants, for the settlement of a schcnio 
for the performance of the worship for tho appointment of a receiver, for an 
injunction to restrain the defendants from mterfeniig with the piopertj and 
for an account is not a suit for those lands (7) 

(!) •Tiiggcrnauth t Brijaath 4 0 322 IauI bciog m t1 is respect itistuiguishaLIo 
(1878) foil in Rungo Lai I^hra t tVihon from Delhi and London Bank t ttordie 1C 
2C.W K 719 (J89S) 240(1870) In llin caw, however of such a 

(2) Fulckabai v Ibrahim IIsji tjradiiu, suit, and aLo others outside Presi lency 
37 B 491 (1913) Sint for title dee Is of towns the effect of clause (<f) of tho section 
lmmo^ cable property is a suit for immove will lia«e now to be consideroL 

able property, and sco Bussunt Koomaru (5) See DlIIh and London Bank t Rordio, 
i Kumal Koomaru 7S D A SaLI68 1C 249 253 203 (1870), Bagram t> Moses 

(3) Rungo Lall Lohea v Wdson fupra 1 lljde 2S1 (18G2--3) 

nor even though tho pUmtifis titlo to the (C) Rajmobun Boso r E I R Co 10 
land in respect of which the rent is sought R L R 211 213 (1872} See also East 

to bo recovered may incidentally come in Indian Railway Co v Bengal Coal Co 1 C 

question Chmtaman v Slodhavrav, 6 9o 100 (1875) Delhi and London Bank t 
B IL a R 20 (1SG9) and tho property is Wordic I C 249 251 2G3 (18~G) and cases 
situate m a foreign State Bhujbal i tlxju cited. \s to iho issue of prohibitory 
Nanhaju 19 A- 450 (1807) But such suits orlers sec llaiilocliun '>irkar v Kaminee 
may bo treated as local under sj>ec»l legis IKbce 10 B L. 1 C3 n (160S), and Uood 
Ution, tide j>o#f rofft a Injuncti n* 2iid etL, Ch. L 

(4) KclLe i Frastr, 2 C 445 (18 7) Tho C) JwceodumU r Pud iomoney 15 B L. 

grounds of the decision were that the suit di 1 IL 31^ 3J4 325, 330 (iS~5), but see as to 

not invohe any determination of title to ree^iver lla Ijee Isniail r Ifadjec Mahon e<I 
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An ordinary suit foi adrainistrition which raises no question of title to 
the property in suit is not a suit for land(l^ But where a plaintifi sufid for 
a declaration that he was entitled to immediate and absolute possession of 
properties both moveable and immoveable the latter being wholly situated 
outside the jurisdiction for the construction of a will for an account by the 
executrix for administration and other rehef it was held that the smt was one 
for land and that the High Court had no jurisdiction to entertain it (2) 

Passing to the present section which governs the Provincial Courts 
having regard to its fuU and precise language there can hardly be any 
difference as to the character of the suits to which the principle of local juris 
diction must be held to applj The insertion of the words ‘ mCh or 
without rent or projits is intended to remote anj difficulty there may be where 
the defendant does not reside within the local jurisdiction of the Court within 
the jurisdiction of which the property is situate The only clause as to which 
there is any room for dispute as to its apphcation is clause (d) the words of winch 
are very comprehensive and wide enough to include vanous classes of suits 
which might not be held to be for immoveable property under the Letters 
Patent (3) 

The following have been held to be suits of the nature referred io a suit 
to have certain lands declared liable for the satisfaction of an instalment bond (4) 
to enforce a right of hypothecation by aalc (5) by rendor to enforce 
soecific performance (C) A bond hypothecating the structure of a house ex 
elusive of the land beneath was held to create an interest in immoveable 
property (7) A suit is for such an interest which is brought to enforce pay 
ment of principal and interest both as a simple contract liabihty and as a 
debt secured by a collateral mortgage of immoveable property (8) or lor a 
declaration of title to a share in tatsfiosans (allowances) charged on the 
revenues of v lUages (9) A right to htdule was held to he an interest m 
immoveable property within the meaning of the Provincial Small Cause Court 
Act 186 > (10) A right to hold land free from Gov ernment assessment (II) or 
to have awatercourse opened in one 8 land was held to be on interest in land, (12) 

13 B I B 91 99 (1874) and Woolroffes ^ H C R 19 (J8"0) Gadri Lai i Jagan 
iteceircra and eeo Mohan Jjalji r Cordhan nath 8A TiciakcoLaHi TerJam 

Talji Jlaharnj 1 G 3 j A 283 (1013) ^ ngh CG 923 (1880) litlalraot laghoj 

(success on of shebait proof of title) 1” B C 0(189^) 

(1) See cases roferre I to in dec sion cited (0) Lacfanian Das v Jfnslett 1801 P P 

in next note 3!) it being held tl at tJ c case fell > itl i 

(2) Ilara Lall Banerjee t N tanih ni D I clause (d) 

"0 C 315(1001) (7) Narajanat Ramasawmy 8 Af It. G B 

(3) See nuktn Chand G P G 2 7 Bes 100 (1875) 

Tud 310 (S) Jnrneswar v Mshabeer 1 C 103 ir“ 

(4) Bam LaU tfooterjee * Chettro Coo (J87JJ Soo Knstna Bow » Haef apa 2 3/ 

raareo 15 W R 27" (1871) IT G P 307 (1851) 

(5) KornyBehari I Bamlsarain SAgra (9) Keahav v Amayak 23 B "3 (169/) 

241 Leelc c Land Mortgage Bank 9 (10) Appnna t> Nagia 6B 512(1880) 

B R 171(1871) Ahmetco Bogum « Gl) Rhujang Mahadev c Collector of Bel 

Dabco renwud 18 R R *’87 (1872) gaum 11 B H C R I (18'4) 

Mahomed IvhuWl t Sons Kooor 23 M B (13) Oeloj ssurec t Iluro K shore D ft 

121 (I8"4) B Ileo Doss » Must. Rocr 2 4MB 10"(18G ) 
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also a suit for tl t uco\cr) of purchase money Tinder contrucl for the sale 
of land (1) \. suit for grazing dues lij the lessee of the grass of certain Goa ern 

iiient land (2) and a suit for the rccoacrj of tolls b} the lessee of a Goaernment 
ferr),(3) maolac an interest in immoacnblc propertj, and liaac on that 
ground heen held to be not cognizable by a Proa incial Court of Small Causes 
Vnd bj pothccation of immoa cable propertj creates an interest in that property 
aaathm the meaning of that Act (4) Clause (c) has noaa been amended to 
include both mortgages and charges and suits for sale as avcll as those for fore 
closure or redemption 

A suit to enforce a foreign judgment (5) a suit upon an ngreement to 
grant a lease (6) and a suit to follow the purchase money of land taken up 
under the Land Acquisition Act o\cr which the plaintiff had a mortgage 
ben (7) and a suit for a declaration that the nlaintiffs were the persons m 
r*,aht} bcncficiallj interested in a decree for sale on a mortgage although the 
decree did not run in their names (8) arc not suits of the nature mentioned 
m clause (d) • 

Clause (e) contemplates an essentially different class of suits viz suits 
for money as distinct from those for property Thej have been treated as 
local as the wrong forming their basis roust usually take place where the property 
IS situate, and tbej can also be most comementlj inquired into there (9) 
A suit for compensation for wrong to rmino\cable property is unless within 
the proviso within the intention of the section and a claim for damage to land 
cannot bo said to be a claim which can be entirely obtained through the personal 
obedience of tho defendant, even though it may be joined ivitb a claim for an 
injunction (10) 

As regards clause (/) it has been already pointed out (11) that moveable 
property is generally deemed to follow tho person and the reasons why an 
exception is made where the property is under distraint or attachment and 
therefore incapable of a change of position 

It IS to be observed, generally, that suits for money or moveable property 
may be treated as local under special legislation Thus while as a general rule 
suits for rent are not suits for immoveable propertj (12) and do not therefore fall 
within this section sects 144 and 193 of the Bengal Tenanej Act make special 
provisions as regards suits between landlord and tenant (13^ 

Proviso — This proviso relates to tbe well known Equitable jurisdiction 
in persoruim Vccording to the maxim Equity acta tn personam that is 


( 1 ) JIaturi Subbayya t Kota K»shnayya 
28 JL 227(1904) 

(2) Khuda BaVsb t Dana 1895 P B 
^o 13 

(3) CokalCliandi LalCLaiiJ 1897 P P 
^o 48 

(4) MuQiioo Lall t Piguo 10 W K 3 J 
(18l>S) 

(5) Drooj t Pockp J W I 21 j (IROS) 

(6) KlUa Ham r Bibou Cbowbain 
W 1 -s' (18-4) 


(7) \«akatat Krisbaasami CM 344(1882) 

(8) Ahmad Khan t Abdul Rabmao 26 A 
C03 (1901) 

(9) See Ilukm U an i C P C 2 J 

(10) Otopi Watson 20 t 089(1893) 

(11) 1 tde a tie [ 4 

^(12) Vtdeanle i IS" 

(13) Chowdhrj latluri DwarkaNath "C 
W N 402(1903) andasto Bengal \cl3 \I 
of ISOlI and I <f 1S“9 see Nilmoni b ngh 
IXor VluNaik 20 C. 42o (1692). 
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at regards its decrees as commands or dxrections addressed to the defendant 
personally rather than as decisions directly affecting the subject matter of 
dispute Though the Court cannot, in the case of lands situate without the 
j unsdiction, give rchef in rcvi still it can enforce its judgment, which is tn personam 
by process in personam, as b^ attachments of the person, lands, and goods of 
the defendant within the jurisdiction until the defendant complies with the 
Order of the Court Thus in accordance with the principle laid down in the 
leading case on the subject, Pena v Lord BaltiDiorc,(l) the Court of Chancery 
has entertained actions for account and discovery of rents and profits , for 
specific performance and injunction, for foreclosure of mortgages, and for the 
execution of conveyances and the like regarding lands situate abroad, and 
whether within the King’s Domimons or not, tbougli if the \ ery title itself to the 
lands 13 in quest on, the Court will not assume jurisdiction (2) 

The Courts have thus compelled the performance of contracts and trusts, 
which were not either locally or rattoiic domictftt within their jurisdiction (3) 
But in this country the power to make orders tn personam, though the subject 
matter of the suit is without the jurisdiction, which jurisdiction exists both 
m the case of the High Courts and the Provincial Courts must be considered 
With reference to tho limitations on jurisdiction imposed in the case of the 
former by the Letters Patent and in the case of the latter bj the provisions 
of this seetion la the case of the High Courts, regard roust be had to tho 
real object of the suit and to what are the rights and intentions of tho 
respective parties and those cases wlucb are founded upon tho pnnciplo laid 
down in Penn v Baltimore roust be distinguished from those which depend 
not so much upon the jurisdiction generaUy exercised by Courts of Equity, as 
upon the question whether the suit is substantially one within the statutoiy 
jurisdiction conferred upon the Courts (4) So when a suit which, though in 
form one brought for an injunction or rchef obtained through personal obedience, 
18 lu substance a suit “/or which land is situate without tho local limits 
of the jurisdiction of the Court the latter has nopowerto grant thorehef praj cd (5) 
The Equitable jurisdiction of tlic High Courts is not os extensive as that -nbich 
lias been claimed by tho Court of Cfannccry (6) Though the Courts here arc 
governed by tlic same principles as those wfuch are acted upon bj Courts of 
Equity m England this is only so iar as such pimciples arc not at a ariance with 
express legislatue enactment (7) 

The test of jurisdiction in all such cases is rather t)ic nature of the claim 


(1) 2'ftlutoandludor, L C 837,CHicd 

(2) Sco Woodzoffoa Injunctions, 3nl c«L 
§ 19, and cases there cited and an/f p IS7 

(3) Ewmj t Emng OA C 31 ated m 
Kastua&th t Anant, 2 Bom L It 47, 49 

(1899) , but tlic jurisdiction has iU limits, wo 

In re Ha« thorne, 23 Ck D 743, ref to i» 
Ktshart 'Viaayab, 23 B nt p 27 (1897J • 

(4) Delhi and London Bank t ^\oniio,lC 
219, 2G3 (1870), Land Jfortgago Bank t 
Su lurud Iwn Ah ned, 19 C J5S. 307 (1892) 

(5) last In ban JSailHay Co i Bengal 


Coal Co , I C 9o (187>)), similarly m tho 
caso of relief by rcceirer DoUu and Loudon 
Bank t tVonbe, sujra 
(0} Isdc ante, p ISO So it has been 
pointed out that tho express words of clausa 
12 of tlio Letters Patent render tho princijlca 
of tho decision in Paget t Edo, L. It 18 Lij 
118, inapphcablc Last Indian Baihray Co 
t BengRJCoalCo, 1C 93,100(1875) 

(7J Kashinath v Anant, 2 Bom. L P 47 
(J899J 
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made in rcs[<.ct of the propcrt> m suit rather than the actual situation of the 
latter If the suit is not by reason of its substantial character and tlio pro 
Msions of the Charters within the cogmiance of the Court the latter is unable 
to grant rebef But where the relief sought is purelj in jicTsomm and 
not in rem the Courts arc empowered to make a decree which shall bo of the 
same character (1) 

The same rule applies m the ease of Courts other than the Prcsidencj 
High Courts , but m this case the proaisions of this section must be considered 
Under it such Courts may exercise a jurisdiction in jtersonam but the juris 
diction seems to be of a more hunted extent Not onlj are tl cj expressly 
depnaed of power to entertain suits for foreclosure sale or redemption but 
the limitations imposed by clause (d) arc in terms extensne and the proviso 
dctermimng their powers to act tn ■personam limits the exercise of such powers 
to cases where the property la held hj or on behalf of the defendant (2) 
resident within the jurisdiction (3) when the rehef sought can be cntirelj obtained 
through Ins personal obedience, and where the property is situated in 
Bnti’h India (4) 

“Actually and voluntarily resides —As to the mcamng of these 
ivotds, see the notes to sect 20 


17 Where a suit ts to obtain relief respecting, or com 
Suits for immoveabu vPTODg to, immoveable pr^erty 

pr9per’y”tSS'’within Situate witbm the jurisdiction of different 
jurtsdicuon ot diiierent Courts, the suit may be instituted m any 
* Court within the local hmits of whose 


jurisdiction any portion of the propertj is situate 

Provided that, m respect of the value of the subject matter 
of the suit, the entire claim is cogmzabic by such Court 


Ls 


Scope of section —This section gives jurisdiction to a Court to entertain 
a suit in respect of properties partiy situate within its territorial limits and 
partly out of it where the same rebel is sought m respect of the whole of the 
properties (5) The section corresponds to sects H and 12 of the Code 
of 1859 , as also to sect 19 of the last Code with the exception that the 


(1) See WoodioSes Injunctions 3rtl cd 
p 47 

(2) Crisp t Watson 20 C 08!) (1893) in 
wlucii the proviso was held not to apply 
where the wToag for which compensation was 
sought was trespass to property in tho plain 
tifl a possession. Tho reason of tl o rrstric 
tion introduced by these words does not 
appear to bo clear but to znahe tho pronso 
appheaUo tho property must be so held at 
tho tune of tl c inst tutiou of the su t Lae) 
man Das t llaslctt 1S91 T It No 39 


Hukm cawnd CPC28- 

(3) Isakr Khatija 23 B '■60(1809) sc 

I Bom. 1«> It 3 0 

(4) See Keshan \ nayafc 23 B 22(1897/ 
(dist Ratanshsnkar t Gulabsl ankar 4 B 

II C P 173 (160 ) mi hich the question of 
t tie only incidentally arose) where the 
emt was held to fall will m the subHantiro 
clause of s IG of the Code of 188' and was 
not eoTcred by tho pronso 

(o) Masejk* Steel lit at j 0CC(18b ) 


/ 
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it regards its deccecs as commands or ditccttons addressed to the defendant 
personally rather than as decisions directly affecting the subject matter of 
dispute Though the Court cannot, in the case of lands situate Tvithout the 
j unsdiction, give rehef rem still it can enforce its judgment, which isi)ipeTso}iani 
by process tn personam, as by attachments of the person, lands, and goods of 
the defendant within the jurisdiction until the defendant comphes with the 
order of the Court Thus in accordance with the principle laid down in the 
leading case on the subject, Penn i Lord Baltimore,(l) the Court of Chancery 
has entertained actions for account and disco\cry of rents and profits, for 
specific performance and injunction , for foreclosure of mortgages, and for the 
execution of conveyances and the like regarding lands situate abroad, and 
whether within the King’s Domimons or not, though if the very title itself to the 
lands IS in quest on, the Court will not assume jurisdiction (2) 

The Courts have thus compelled the performance of contracts and trusts, 
wliicli were not either locally or raltonc domtciht within their jurisdiction (3) 
But in this country the power to make orders tn personam, though the subject 
matter of the suit is without the jurisdiction, which jurisdiction exists both 
m the case of the High Courts and the P^o^^^Clal Courts, must be considered 
With reference to the limitations on jurisdiction imposed in the case of tho 
former by the Letters Patent, and in the case of the latter by the provisions 
of this section In the case of the High Courts regard must be had to the 
real object of the suit and to what are the rights and intentions of the 
respective parties, and those cases wluch are founded upon the pnnciplo laid 
down m Penn ti Baltimore must be distinguished from those which depend 
not so much upon the jurisdiction generally exercised by Courts of Equity, as 
upon tho question whether the suit is substantially one within the statutory 
jurisdiction conferred upon the Courts (4) So when a suit which, though in 
form one brought for an injunction or relief obtained through personal obedience, 
is in substance a suit ‘/or land, ’ wluch land is situate without the local hnuts 
of the jurisdictioaof the Court the latter has no powerto grant thcrelicfprajcd (D) 
The Equitable jurisdiction of tjie High Courts is not as extensive as that which 
has been claimed by the Court of Chancer) (6) Though the Courts here arc 
governed by tho same principles as those wluch are acted upon b) Courts of 
Englsjid tins is nnJy ao far as such jirinciylea are not at variance with 
express legislatnc enactment (7) 

The test of jurisdiction in all such cases is rather tho nature of the claim 


(1) 2 White and luilor, L C 837,t>thc(l 
(2} Sec Woodroffes Injunctions, 3r«l ©iL 
§19 and cases there cited, and ante, p 157 
(3) E«ins t Ewing, 9 A C 31, tiled in 
Kftshinath t Anant, 2 Bom L. It 47, 49 
(1899), hut the luriidictioiiliaaitsjLQuts sec 
In re Hawthorne, 23 Ch. D 7t3 ref to in 
Kisliavr ^ln»yak, 23B at p 27 (1897) * 
(1) Delhi and London Bank t )Vordi©, )C 
^19 203 (1870), Land Slorlgago Bank t 
‘iu lurud Icon Ah ned, 19 C 35S, 307 (I89J) 
(0) I ast In Iian }tail\ra)' Co t Bengal 


Coal 0>, 1 C 05 (1875), similarly in tho 
caso of relief by recei\ er Delhi and Loudon 
Bank t lyordic, «uj ra 
(C) I life ante, p 15C So it has been 
pointed out that tho express ^rords of riauso 
12 of the Letters Patent render tho principles 
of the decision in Poget v Edo, L li 18 Eg 
118, loapi Lcable I ast Indian Raihray Co 
t Bengal Coal Co , 1 C 95, 109 (1875) 

(7) Kashmath v Annul, J Bom L P 47 
(1899) 
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inaJe in rp'ij ctt of the pro| crlr in suit rather tlian the actual situation of the 
latter If the suit is not bj reason of its substantial character and the pro 
Msions of the Charters ivithm the cognizance of the Court the latter is unable 
to grant relief But where the relief sought is purclj in j)crso}am and 
not in rm the Courts arc empowered to inahe n decree which shall bo of tbo 
same character (1) 

The same rule appbes m the ease of Courts other than the Prcsidencj 
High Courts , but m this case the proMsions of this section must he considered 
Under it such Courts maj cacrcise a jurisdiction in jKfsonam but tho juris 
diction seems to be of a more limited extent Not onlj arc thej eaprcsslj 
depnsed of power to entertain suits for foreclosure sale or redemption but 
the hmitations imposed bj clause (if) arc m terms cxtcnsiae and the ptoanso 
detcnmmng tbcir powers to act in pmoiioin limits the exercise of such powers 
to cases where the propertj is held b) or on bebalf of the defendant (2) 
resident within the jurisdiction (3) when the rebef sought can be cntirclj obtained 
through hi3 personal obedience and where the property is situated in 
Bnti«h India (4) 

“Actually and voluntarily resides — As to the meaning of these 
words see tho notes to sect 20 

17 Where a suit to obtain relief icspcctmg, or com 
Pfsation £ot mong to imnoveabre piOTeity 
ptaperty situate wjthtn situato Within the jurisdiction of dillercnt 
jurwiction of dinireiit Courts, the suit may be instituted in any 

* Court within the local hmits of whoso 

jurisdiction any portion of the property is situate 

Provided that, in respect of the value of the subject luittoi 
of the suit, the entire claim is cogmzable b) such Court 

Scope of section — This section gi\cs jurisdiction to a Court to entert iiu 
a suit in respect of properties partly situato within its territorial limits and 
partly out of it where the same rebef is sought m respect of tl e wl ole of tl i 
properties (5) The section corresponds to sects 11 and 12 of tho Ci k 
oi IBS'S , as also to sect ol the last Code with the exception t\ir 


(1) See UoodroCoB Injunctions 3ril c*l 
p 47 

(2) Crisp t Watson 20 C 0S9 (1603) m 
which tho proviso was held not to apply 
wl ero the ivrongfor wluch compensat on was 
sought was trespass to property in tho i lain 
tiff’s possession. Tho reason ol tho restric 
tion introduced by theso words does not 
appear to bo clear but to mate tt o iron* 
S] pUeablo tho property n ust be so I 1 1 ai 
tho time of tl 0 I i3t tution of tl o su I I a 1 
man Das i Hasl tt 16JI 1 ll N M 


Hukm Chand C P t- 26» 

(3) Isahi Khatij* .3 n MMD-l ') »rv 
1 Bom L. R 3 C 

(4) ScoKr»Ui \t ■>1 ll ) 

(dial llntan*! tnr » « hM a iVnr 4 1’ 
HCUr3U> M HhtVr.\ •ir’irf 
titl lb ' ft o) -c t'-e 

f U Irll » U\\ ttldlule f ) nr e 
U * t* ll lOoi 1 of t'.*- a i, 

It A Mil' \\ \] 
v\ M* \\ 1 lit it (I 
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kit paragrapli of that section relating to property situated in different 
districts, and the 'words ‘ within the limits of a single district but” before 
“ within the jurisdiction ” in the first clause of the present section, have been 
omitted The words ‘ lo ohtatn relief Tespeettng, or compensation for v-toivj 
to immoveable property ” should not, it js submitted, be construed in any 
restricted sense, but embrace all smts relating to jmmov cable property men 
tioned in sect 16 (1) The provisions of this section arc intended for the 
benefit of litigants and to avoid multiphaty of suits It says nothing as to 
one or more causes of action \nd it applies to a suit in which the rehef claimed 
IS m respect of more than one cause of action umty of cause of action 
in respect of winch ichcf is claimed being immaterial (2) Where there is 
but one cause of action in respect of different pioperties situate m different 
jurisdictions a plaintiff should avail himself of the provusions of this section, 
and if he does not a second suit will not he (3) Where junsdiction has once 
properly vested m a Court it will not be taken away by reason of a bond fie 
compromise withdrawing the claim in rcspcct of property within the jurisdic 
tion (4) The section, however, while it gives opportunities to the litigant, 
does not extend the powers of the Court except in so far as upon the imtiative 
of the former it obtains jurisdiction Neither under this section, nor 
otherwise, has the High Court in its appellate jurisdiction power to 
confer jurisdiction on a Couit in District A to deal with a suit commenced 
and prosecuted in District B relating to lands in B Nor does the Code 
empower the High Court witliout consent of paitics, to change two suits one 
of which it lias itself dismissed, into one suit of a totally different descnption 
from either of them (5) 

A Scheduled District not being a district vvithm the meaning of this section, 
a Court at Moradabad was held not to have jurisdiction ov or a smt relating to 
immoveable property, of which a Urge portion was in Tarai District, so far as 
that portion was concerned (6) 

The section does not apply to the Pres.vJ‘*ncy High Courts and therefore 

(1) As to mortgage suits tiis jxw/, and as (icf , Grish CLunder VIookerjeo t> Eamcasuroe 

to foreclosure Ebcttcr Blohun Das v Dabec, 22 WV 308 300 (1874}, Pattaraw 
ChuDclcrmonoj, Coryton 125 (1804), sales v Audioiulax^^ H C B 419 (1870}] It 
of land Asliruf Hossem t Lazarus, S D w 8ufioiit(e<f tiit is not now favr Sec as to 
N V> 1861 p 088, Cited in OKtnealys suits for partiaPiiartition, Han Narayan i 
CPC, i>artitioii Anup Sliali Singh v Canpatrav " JJ 272 (1883}, Cliandu t 
Jaswant Shah Smgli, 1801, P P No 10 Kunhamed, 14 JlL J21, 32G (1891} , Haridss 
cited m HuIlIH Chant] C. P C 330 Sanyal t PTannath. 12 C 506 {1830} , 

( 2 ) Harchandar Singh v TaI Bahadur 3Iiikundat Lchuraux, 20 C 370,383(1892) , 

Smgb 16 A 350(1801} " ” 

(3) Jumoona Dasac^ t Bainasoondcrce, 2 

W E 148 (1805) In bahba Rau t Eama • 

Eau 3 M If C E 370 (1807} howoitr EubraJani Eain Bah 30 A 500(1908) 
which was also deci led under Act MIL of (5) Kamim Soradasi Chondhrani t Kab 
18o9, which required the lca^c of a sopenor Prtwunno Chose, 12 I A 216 (1885), 12 C 
Court [sco Ilarcliandar Singh t lal Bahadur 22S (18S5) 

Smgli 10 A atjp 301 302 (I8CI}J it was (0) Enni Eataii i Lalta ITasad, 17 A 483 
hell that the seetion was jicnnusirc, anl (1895) 
that arpante suit* for partition would ho 
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when part of the iniiuoM ibk j>roj ert^ is without tlic jurisdiction, leave must he 
obtained prior to the institution of the suit (1) Thcrcstnctu c w ords of clause 12 
of the Letters Patent npplj to the ease of a plamtifl , therd is no similar restrain 
ing provision applicable to a case where the person seeking the exercise of the 
Court’s jurisdiction is the defendant (2) 

Suit Execution — Appheabons for execution arc proceedings in suits (3) 
being hut a continuation of the proceedings m the suit in which the 
decree was passed (4) But they are not a smt, and the section deals with 
the institution of a suit Jurisdiction over execution proceedings depended, it 
Was held, on the provisions of sect 223 of the last Code and the present pro- 
visions had reference to original suits only A decree holder could not, it 
was held, therefore, take execution proceedings relating to or against immoveable 
jiropcrlj at his option under this section simplj on the ground that a portion 
of the proportj was situate within the local limits of its jurisdiction (5) 
Pritna facte, however, ever} Court having jurisdiction to try a smt has 
junsdiction to execute its own decree m that suit (C) If a Court has jurisdiction 
under this section to entertain a suit and to make a decree for sale it follows 
that it has jurisdiction to sell all and ever} parcel of property compnsed in the 
decree although one or other of the pareeb may be bc} ond the local linuts of 
its jurisdiction (7) And it has been recently held that while the provisions of 
sects 38 and 30 indicate that no Court can execute a decree in which the subject 
matter of the suit or of the application for execution is property wholly situated 
outside the local limits of its jurisdiction yet there arc several exceptions to 
this rule, as in cases of decrees for sale of mortgaged property or in eases of 


(1) rrasaonsmoyiDasiv KadamLtiu Dasi, 
3 B L. It , 0 C., 8S (1863) , Jaga<tamb» v 
PodBumsm, 6 B LB 680(1371), BanLol 
Hindustan V Kundololl Sen, II B L It 30l 
(1873), Jairamv Atmaram 4B 482(1880), 
Seshagin t Kama, 19 ’'L 448 (1896) , and 
nnte,p 184 Thodccisionin^aramSuigbi 
Ram Lall Slookerjee, 3 C 3"0 (1878), is not 
law S 19 ol tlio last Codo did not apply to 
the High Court 

(2) Kusory tiobun Roy v Kali Cbum 
Chose, 24 C 190 (1897) But see Sar^t v 
Rahapiet, 37 C 907 (1910) 

(3) S 139, pail 

(4) Gopi Slohan Roy v Drylaki \uDdun 
Sen 19 C 13 15(1891) 

(5) Iq Shurroop Chundcr v Amccrunnissa 
SC ’'05(1882) It vas said that tho cbsngo 
introduced by s 19 has been accepted as 
applicable to execution proceedings also No 
authority was cited, hoac\cr in support of 
this statement and the observation was not 
necessary for the decision which is dealt with 

and \» hich o as to tho effect that a Ciairt 
should proceed with tho csccutioD of »ta 


decree as agamst an cnliro revenue paying 
estate, oven though a part of it be situate out 
side tho junsdiction it being added that tho 
case would bo different if tho proixrty con 
eislfd of different taluks or estates tho wiinlo 
of any ono or more of which was situ »li in the 
other districts As regards portions uf tho 
same property tho rulo wos indcpondent of 
s 19; having been recognized under the former 
Code See Hukm Chand CPC 331 332, 
Kally Prosonno Boso t Dinanath Mullick 11 
B L B C6 (1873) Dnnoeool Chun !er • 
Hurry Isath 2 C L R 331 (1S““) tiunga 
Naram V Annunla 12 C L R 4l>Mls83), 
Ram LaU Jloitra t Bvma hundari 12 C 
307 (1SS5) Via" vk « Steel 14 C ll'lj 
(1887) Close J I ell tut 8 223 cl » f 
the list CO*le was to be i nstrued a» |f 
word whoUj wasiiisertc iaft< r‘ 
bconoUstos S't I'O-t 

(b) Jagirnatb bahai t B j 

UX-I S'4<lS'>a) 

( ) Gopi Mohan Poy r ll \b. s' * ^ 
st^i 19 (- 13 15 (IbJl) 
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attaclitaent of salaries of public officers and of sale of entire estates situated 
uitliin the local broits of the jurisdiction of more than one Court under 0 
r 3 (1) It was held that sect 223, clause (c) of the former Code was not man 
datory, but gave a discretion to the Court (2) So a Court which had juris 
diction to pass a decree for the sale of propertj comprised in a mortgage had 
also power to carry out its decree by sellmg the property, e\ cn though a portion 
of the property was situated outside the local limits of its jurisdiction (3) See 
now notes to sect 38, post 

U 18 (1) Wheie it is alleged to be uncertain witbin the 

Place otinstitullon 01 jimsdiotion of which of 

suit where local limits two ormorc Courts any immoveable property 
are uacertauf **^ ^**'^'^^* Situate, any one of those Courts may, if 
satisfied that there is ground for the alleged 
unceitamty, record a statement to that efiect and thereupon 
proceed to entertain and dispose of any smt relating to that 
property, and its decree m the suit shall have the same efiect 
as if the property were situate within the local hrmts of its 
juiisdiotion 

Provided that the suit is one with respect to which the 
Court IB competent as regards the nature and value of the suit 
to exercise jurisdiction 

(2) Whore a statement has not been recorded under sub- 
section (1), and an objection is taken before an appellate oi 
revisional Coiut that a decree or order m a smt relating to such 
property was made by a Court not having jurisdiction where 
the property is situate, the appellate or revisional Court shall 
not allow the objection urdess m its opinion there was, at the 
time of the institution of the suit, no reasonable ground for 
uncertainty as to the Court having junsdiction ivith respect 
thereto, md there has been a consequent failure of justice 

Uncertainty of local limits — ^Tbis Bection was inserted in the Code of 
1882 by sect G, Act ni of 1888, with a view to avoid a difficulty as to juris 


(1) Bcgg Dunlop t Jsgaunalli 14 C I* J 
2’8,231 (1911) 

(2) Gopi Molian Roy t Doybati Itumlun, 
19 C 13 (1891) 

(3) Tincoun Dcli^a 1 falub CLandm lal, 

21 C 039 (1891) , ShuiToop CbuDilor t 
Amccrunn«oa 8C 703 (18S_), JIascyk t 
Ihll 14 C CoilMobanlM » 

Doyhaki Nundnti Sen, 19 C 13 (1891), 
Jagfrnath Sahm t Dip rnru, 22 C 871 
(1805) which Hero all CAitu of suits ou mort 
gsgi-s InVa!>cyki SU-cl, 14 C at IP CCJ, 


0"0 Pethtram C J , said he was not pro 
pared to accept the new of the law laid down 
in some caac^ that nhero a sale takes place 
under n money decree — that la otherwise 
than under d rcctions contained m tbo decree 
Itself — sale of property without tho jurisdic 
tion of the executing Court vna xald in 
conscriucnco of tho proii' ons of 8« 10 an I 
2‘*3 of tl 0 last Code Attention is drawn to 
the arguments in this case, and now to e 3b, 
jKul, where tho matter is discussed 
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diction which Iroqucntl) arises where the boundaries o! estates or holdings 
arc destroyed or altered hj fluMnl action (1) The fact that no notification was 
known os laying down the boundaries ol the district m which it was contended 
that a suit should ho^ c been brought was held to create a reasonable uncertainty 
in the matter (2) In the eamo suit it was held that a suit for rent of a fishery 
was a suit for immovcihle property within the meaning of this section (3) The 
Italicized words ha\c been added in order still further to restrict the taking of 
technical objections as to jurisdiction 

19 MVherc a buit is for compensation for tviong done to [s 
Suits lor tompeMaU.n *>1“ P<^rso» “ ‘o mm Cable property, if the 

for wrongs to person or >vrong \\as done ^\lthln the local limits of 
inoTeaWes tho juiisdictionof One Court and the defendant 

resides, or carries on business, or personally works for gam, 
within the local himts of the jurisdiction of another Court, the 
suit may he instituted at the option of the plaintiff in either of the 
said Courts. 


JlluslraltoM 


(o) A,iesidiaginDclhi,bcatsBmCalcutta Bma) sue AcithcrmCakutta 
or m Delhi 

(b) A, residing m Delhi pubhshes in Calcutta statoments defamatory of 
B B may sue A either in Calcutta or in Delhi 

Suits for compensation — ^Ibis section creates a special jurisdiction 
in the case of actionable wrongs but in the cases of tort to \\hich it does not 
apply resort may be had to the next section which is of general apphcation 
ID all cases (4) Thus the section appears only to contemplate Courts in 
British India, and therefore to be restricted to cases m Mhich both the ivrong 
IS done and the defendant resides etc , m British India (5) Inasmuch also 
as it refers to suits for compensation only it would appear to exclude su t= 
for an injunction against disturbance of rights such as rights of patent, trade 
mark, etc , which will fall within the general words of sect 20 ^^'hcthcr the 
cause of action in such suits be the right disturbed or the disturbance 
caused to it or both has not been judicially settled (G) In cases lio\\e%er 
falhng within this section the Court where the wrong is done will ba^e 
jurisdiction quite apart from all considerations of the jluce where tic right 
violated by the ivrong came into existence or existed 

"Wrong done’— The word ^vrong m this section miaiis an action 
able Wrong It is essential to an action on tort that the net con j 1 lined of should 


(1) 1 i<f« Sir ScoUe 8 speech Lc^^i Uino 
Council 10th March, 188S 

(2) Shiba Ilaldar i Oopi Suudan 24 U 
419 (1897) 

(3) lb. , 8 c , 2 C W N 1C9 


(4) ItJta Ic I 1^9 

(5) Hukm Chand L I C 3. ) 

(f) lb 3- tor a Biut tor mfringi.uicnt 
of coiiTnl t and injunction see JJacMJlan t 
19 D w (1S9.>}. 
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be legally wrongful, that is piejudicmlly affecting the complainant m some legal 
right, such as riglTts of icputation, bodily safety, freedom and property (1) 
The words “ wrong done ” arc, however, not altogether free from ifticulty , a 
■wrong consists of an act or omi&sion, and both are often complex notions in 
volving a senes of acts oi omissions, and sometimes extending o\ er a lengthened 
period and comprising their volanfcary and involuntary consequences 
as to winch as explained in Mr Ho^ Chand’s ^\ork on Consent, (2) 
no sharp line can be draivn between those which may and whicli may not be 
coiisideied a part of the act itself Causing a person to be falsely charged with 
a criminal offence is an actionable wrong but where the only act done within 
the yunsdiction pursuant to a conspiracy formed m a native State was the 
giving of false evidence, which is not in itself an actionable wrong, it was held 
that a suit for the injury caused m consequence oi giving false evidence could 
not he instituted in the High Court, as no cause of action arose withm 
its jurisdiction (3) 


20 Subject to the limitations aforesaid, eier^ suit shall 
OfAe/- suits to be insfi- be instituted in a Court mthiii the local 

tuted where defendants lurw^diotion 

reside or cause of action AlmllS OI Wliose junsoicnon— 
of/ses (a) the defendant, or each of the de- 

jendantSf uhere there ate more than one, at the tune 
of the commencement of the smt, actuary and volun- 
tarily resides, or carrt^^ on business, or personally 
•« orbs for gam , or 

{h) any ot the defendants, where there are more than one, at 
the time of the commencement of the smt, actually 
and voluntarily resides, or carries on business or 
personally worhs for gam, provided that such case 
either the leave of the Court is gi\en, or the defen- 
dauts who do not reside, or carry on business, oi 
personally work for gam, as aforesaid, acqmesce in 
such institution , or 

(c) the cause of action, wholly or in part, arises. 

Explanation 2 — ^^^lcre a person has a permanent dwelling 
at one place and also a temporary residence at another place, he 
shall be deemed to reside at both places m respect of any cause 
of action ansing at tlic place where ho has such temporary 
residence 

Explanation 11. — A corporation shall be deemed to caiiy 
on business at its solo or pnnupal office in Bntish India or, m 
respect of any cause of action arising at any place where it has 
also a subordinate office, at such pHte 


(l) Tempi- ton c Laune,2l5otu L. B 211 , C 127, jJS, «ltpro IJio eubjcct i« liisciivso L 
1J,2j1(101i0) (3) ltni[lcton i Iauuc, svjTn 

(-) Itp Sul. an I sc-ueamcttUthuraO i' 
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(a) A i? a fradcsmin in Cftlcotta B catrifs on business m Dcllu B bj 
his apcnt in Calcutta, bujs goods of A and rctiiiests A to delucr them to the 
East Indian Railway Companj A deliacrs the goods accordingly in Ciilciitfa 
A may sue B for tlio price of the goods either in Calcutta where the cause of 
action has arisen, or in Delhi where B tames on business 

(li) A resides at Simla B at Calcutta, and C at Delhi A, B and C being 
together at Benares, B and C make a joint promissorj note paj able on demand 
and dcb\ cr it to \ A may sne B and C at Benares, where the cause of action 
arose He mav also sue them at Calcutta where B resides, or at Delhi where 
C resides , but m each of these eases if the non resident defendant ohjectK 
the suit cannot proceed without the lease of the Court 

“Subject to the limitations aforesaid”— These limitations are those 
referred to m sect 1C as pecuniar) or other limitations prescribed by an) 
law ” and, by implication, sect 15(1) See Notes to that section The juris 
diction 19 subject to special Acts such us the Proa mcial Small Cause Court Act, 
but inasmuch as a plamtiQ ina) select the loram m which to bnng his suit 


there was in existence at the date of suit a Small Cause Court at B To liold 
otherwise would be to compel the plaintiff to sue at B and thus to dcpria e him 
of his choice of forum If, however, there had been a Small Cause Court at 
A the suit would, if the plaintiff selected A as his forum ha>o to bo instituted 
in the Small Cau<c Court (2) 

“Every suit”— The words m the last Code were all other suit* 
which was held to mean all suits other than those mentioned m sect IG (1) 


“Shall be Instituted ’’—This section la)S down the rule as to the 
forum of personal actions, which may be either that of the place of accrual^ol 
the cause of action or the place of the defendant As ahead) obsened 
where a suit ma) be filed in more than one of bCienl Courts it is a general 
principle of law that the plaintiff mnj select the forum in wliicli to bnng the 
suit (4) riie section mentions se\eral mdoicndent grounds if jurisdiction 
and when several of such grounds exist giMiig jurisdiction to different ( ourfs 
the plaintiff may select which ol these CourtH be chooses Tims the cause 
of action may anse m the case of suits arising out of cnitr'icts in the three different 
places mentioned m the third Explanation to thi-; section under the Inst Cod. 
nn,l * 1 ,* in n fresh place and a plaintiff mas c hoo-e eif inr 


and the defendants may reside in a fresh place an 
of such places as the forum of his smt Ci) I *de p 


(1) Farlur Rahim t D»arh» 'Nath 30 C 
4'53 4GO(1003), s C 7C M V 40J 
(■>) lUtnagin Pilln « Ravufl»*n n M 
470 (1808) 

(3) Farltir Rahim t Dwarka >*«n 


(4) ratnapri rUUi r PaTuiLam. 10 if 
4-7 (189C) 

(5) Ratn'-iri PiUai r Panithan 19 V 

4 — (1^) Put aa to the Liaj^.jon i, 

auch |« »rr « i2 jwt an-J r I 
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Forum of the defendant — Where the cause of action wholl} arises m 
the jurisdiction of a Court other than that m which the suit is brought, the 
j)lamti2 must show (the onus being upon him (t)) such a residence, carrying 
on business or working for gam of the defcndant,(2) which is within the terms 
of this section or in the case of the Presidency High Courts (to ivhich tins section 
does not apply), within the terms of claifte 12 of the Letters Patent 
fn either case there is no question that the term “defendant” includes 
a foieigner when that foreigner dwells or resides or personally works 
for gam within the jurisdiction (3) If is well settled also that the carry- 
ing on of business need not bo personal, but may be by means of an 
agent (4) There is however a conflict upon the point whether the Court has 
jurisdiction in the case of a foreigner who is non resident and carries on business 
through an agent (D) 

As regards sevcial defendants, tl»c section makes express pro\usion 
Either all the defendants must reside, etc , or there must be leave by the 
Court or absence of objcct'on by the defendants If the defendants who do 
not reside etc , within the local junsdiction did not apply under sect 21 of the 
last Code they were held to have acquiesced, the intention of the Legislature 
being that objection should be raised on the first opportumty (6) Under the 
last Code it nas lield that the acquiescence must be by the defendant who 
lesides etc outside tue jurisdiction Where therefore, the cause of action 
m a suit against thiee defendants was held to have arisen outside the juris 
diction and one of such defendants resided outside tlie jurisdiction but did not 
acquiesce in the suit, it was held that if there were any acquiescence on the part 
of other defendants residing inthin tJic jurisdiction, it did not gue the Court 
junsdu tion to try the suit (7) 

hand 13 B 178 (I8S8) If on the otbrr Annamalai Chetty t Afurugasa, 28 M SH 
lunJ tho suit la Dot for immorcable property, (1003), it nas held that the niaiiajrcr of a 
and none of the facts mentioned in this see joint family wa? not an agent As to agency 
tlon exist the Court has no junsdirtion m insolvency law see In re Dhunpul Singh, 
Sieackingi FocKo 0 W B 213(1803) 20 C 771 (1803), diss from /» re Jfiiruek 

(1) Shri Qoswami i Shri Gnvnrdlisnlalji, Cl'and Oolicha, 5 C C05 (18S0) 

Itn 511. atp 012(1800) In an early case (5) In Kcssowji Damodar t Kluniji,12B 

a bond rccitincr the obligor to bo of Cal 507(I888),ifcwashoIdthattberonasnojurn 
cutta’ was held prim I faeie candcnca of diction. Jn Oirdhar v Kassigar, 17 B 802 
residence Itamram Dutt t Pamnarain, (J893),itwaBhe]dthattherowasjurisdiction, 

I Mor 3G0 (1837) tho word defendant haring the same mean 

(2) Jfodhu SooduD (Thowdhry r Ctfclirano, mg in all cases In Annamahu (3hetty t 

OC L It 417(1850) Munigaaa, 20 51 344 (1003), tho Privy 

(3) Ivessowji Damodar t Khimji, 12 B Councillefttho point open, s.e , SBom Lit 

'■07,518,510(1888) And see Agha Gholani 494. 7C W N 754, and m loner Court, 23 
Ifiisein t Sassoon Bora Gar , TGth ,Jan , 45^ There will bo jurisdiction In such 

1807, Bailnidini Kanrabhai, 1808, Bom P cases if the cause of action arises withm tho 
J 29*, cited in IIul m Chand. C P C 28f jurisdiction BavahJfeahi KhajcoJIcah 4 

(4) Ginlhar Damodar t Kasugar, 47 B M 11 G It 218 (1800) 

CO’ 007(1893) which wa« a decision cm tho (C) Viraragaaa t Ivrishnasami, 0 31 311 
Small Cause Court Act (X\ «fl852), and 3»9 flS'JS) S.'o Ismad Peer Amhalam u 
MuGaja Clielti I Allan 4M 200 (I8SO), NceJamagam, 8 M L J It 3S 
Ivessnwji Dam xlar r Klnmji 12 B V»7, ''il (7) Bvhaji t Ukshmil ai, 9 B 2rfl (jggj) 
(In^ 8) decisions on the T/tlors Patent In 
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Tlic rtilF rontninotl in clinic (6) n ba<ic<1 on the noi\ gmerallj' recognized 
principle of tlie connection of the cmsc of action , (1) Init there is nothing cone 
Rponding to it m the Letters Patent It was held under the last Code (2) that 
the proMso following chu«c (c) in that Code applied onl} to that clause and not 
to clauses (a) and (i) The reconstruction of tho section, as also the addition 
of the words *' m such ca«e,’ makes this clear 

In the ease of clause 12 of tho Letters Patent it has been held that the 
word “ defendant ” ni that clause means all the defendants, if there are scaeral 
de'endants to a suit It is not sufTicicnt that one of the defendants should dwell 
or earra on hnsinees within the jurisdiction (1) 

“Actually” — Tiie residence is required to he actual, both to exclude 
what 13 merely roloiirahle and collnsixe, and therefore no residence at all , and 
to emphasize nhat has been a proning tendency mz to substitute for mere 
domicile or constnictnc residence the actual state of affairs at the institution 
of the suit This docs not mean that the defendant must be personally present 
within tho jurisdiction at the date of the suit Although a defendant maj 
be temporarily absent from his dwelling jet if he retains it and intends to 
return to it ho will be held to dwell there (4) Actual residence does not of 
course, require a continual actual presence e\ery ihj and eaery liour in the 
place of residence or csclude temporary absence from the locality in which it 
lies (5) AMiat is required is that the place should be tho actual residence of 
the defendant when the suit is instituted So a person who had dwelt and 
earned on business in Bombay for twenty years and liad only occasionally 
visited Alimadabad where was the familj borne was held to be actuallj 
residing in Bombay (G) And where a person is in service at any place, whether 
of tho Government (7) or of a private person (8) he has been held not to dncll 
at another place where he has a family house in which his father lived and 
which he occasionally visited, even though the scrMce he of a domeatic cha 
racier (9) The decision in the last cited case proceeded on the ground tliat tl o 
word,” dwell ” must he used in the sense of actual residence, and the place where 
a ser\ant is in sers ice of a domestic character cannot he looked upon as a lodging 
for a temporarj purpose only but as a dwelling place, although he maj liaae 
the intention of returning at some future time to another dwelling where Ins 
family resides 

(1) nukm Chand, a P G 323 

(2) Zamiran t Fateh All, 32 C 14C ISO 

(loot) 

(3) Iladjco Ismail t Iladjco Slahotned 13 

B L. B 31 (1374) In Bhukandas t Lai 
lubhai, 17 B GG2 (1892), the liability bcin^ 
both joint and several, tho suit was decreed 
against tho defendant resident in Bombay 
and dismtawd as against the rest, who were 
subsequently sue 1 elsewhere there being it 
was held no res as against tJ em 

(4) Madho Doss t Sita Ram 3 N B 1 
121 (1871) Dwrlhng or rcsi leneo n rnnsti at 
1 hee wh^re a person h»s his (ixtsl p rmanri t 


Lome to which whenever ho is al <ent I e I as 
theintentionofreturnmg Fafimar ‘•akins 
A 51,62(1875) 

(5) Hukm Chand C P C 313 e ling 
NariniaoDjsi Ramki'l en 18*0 P I < 01 

(6) Ugarchan i t ‘'irnjmull 2 Bom LR 
60^(1900) 

(7) Dwarka Pss i *^1 rial 1 D AC 
at p 

(8) Cel lu I IfO' III 10 B H C I 409 
(lS-3) 

(9) rrgs'h Paras r Hachim 7 U R. 
41- (ISO') 
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“Voluntarily.” — Under the Code of 1859 a person was held to reside for 
the purpose of jurisdiction even where he was lawfully confined (1) It is, how 
ever, a general pimciple that a person's compulsory residence at any place is 
not deemed sufficient to give jurisdiction over him to the Courts of that place , 
and the word “ voluntarily ’ appears to have teen used to give legislative 
sanction to that view 

“ Resides ” — The corresponding expression used in the Code of 1859 and 
in the Small Cause Court Act was “ dwell,” the word which still exists in clause 
12 of the Letters Patent of tlie Presidency High Courts (2) The first point 
to be determined is whether there is any difference between the meamng of 
the two expressions and secondly, what the meamng is In an early case, (3) 
Lcvingc J , said “ I consider that the word ‘ dwell' has a more extended 
signification than the word ‘ reside,’ and means a permanent, as opposed to 
a mere temporary, residence A traveller putting up at an liotel may be said 
in one sense to reside there , but a man can only be «aid to dwell, in the sense 
m which that terra is used as giMng jurisdiction, in the place where he 
ordinarily and permanently resides ” It has, however, been said that httlc or 
no distinction can be diawn between the two words and the meaning impbed 
m them and that, if any distinction can be drawn, it would appear that 
“ dwell has a more extended signification than “reside "(4) In other cases 
it has been said that the terms are synonymous and express the same thing 
the onh difference being that they ate perhaps m ordinary usage applied to 
diffeient classes of society , (5) and that “ dwell ” is of Saxon and “ reside ” 
of Latin origin (0) In a legal sense, neither term has any meamng which can 
bo pteciselj defined In the first place, the word need not necessarily have 
the same meaning in different enactments, nor even in different sections of the 
same enactment The terms must be construed according to what may be 
supposed to have been the intention of the Legislature m using it (7) 

(1) Seo cases cited in notes to s 10 of dwell fermanzntly or lot a length ot \aiv! , to 

0 Kinealy s C P C , and llultm Cliand, C havo one’s home or settled abode , to nb do 
P C. 314, 315 continoooily or for a lengthened period ” 

(2) The Supremo Courts hod junschctioa Synonymous meanings arc given also in 

oicr the tnhnbttanii of the Presidency towns, Wohster’a and Latham’s Lictionarjcs cited ib 
the word xnhaManl for the purpose of juris at pp 548, 549 And seo Pirgash Paray « 
diction meaning resident Ram Naram Ifacbim, 7 W R 417 (18G7), m which it 
ranker t Chcdcraulah Narsiah, 1 Mor 371 was pointed out that tho term “dwell’ is 
(1837) As to tho length of timo necessary, ambiguous and in it was interpreted ns mean 
ftecMadoot Bulloo, IMor 370, Punchanaml ing actual and usual place of residence 
Rose r Davison, 1 Mor 371 The expressions aro clastic ShriGoswamn 

(3) rraritloU v Kidd, 2 Hyde, 117 (1861) Shri Govardhanlalji, 14 B at p 518 Tho 

To dwell in u place is to have one’s per- words dwelling or rcaidcnco nre sjnonymous 
manent abodo there Madho Doss r Sita snllidomicileorhome Fatimat Sakina,lA 
Ram 3N R P 121 (1871) 52(1875) As to tho meaning of condition of 

(I) Escrct t Frcrc, 8 JL 205, 200 (1885) residence m a will see Tagoro t Tagore, 1 1 

(5) Mahomed Shuflli i Ijildin AMuls T B L. R CO (1874) 

B 227,229(1878) (7) RamcLandro t Keshav, 0 B 100,101 

(C) Shn Goswami t Shri Govardhanji 14 (1881), Shn Goswaniii 81iri Govardhanlalji. 

R 'Jtl, 5t7 (1890) and sec Encyclopsslia 18 R atp 2'>2(189l) 

Dictionary in Vhirh * re*ide ' isdefined“to 
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VccordiUj; to this aujiiHistil mttntiuu the tcriua may iccei\c ii Urgti or 
more restricted meaning (1) It is necessary to consider, m dctcrmimng this 
intention Mhat the object of the enactment %as So it has been held that 
sect 382 ot the foniict Code (corresponding mth 0 XXV r 1 of this Code) 
shons the intention of the Legislature to ha\c been that “ residence ” should be 
residence under such circumstances as wiU aftord reasonable probahihty that 
the plaintiff will be forthcoming when the suit is decided (2) And it has been 
he’d that under 0 V r 9 the place where a defendant “ resides” is the place 
where he cats, drinks and sleeps or where his family and servants cat, drink and 
sleep (3) Bare residence Ins been considered sufficient under sect 648 of the 
former Code (corresponding with sect 13C of this Code), so as to render a patty 
liable to arrest, presumably because such an interpretation will best give effect 
to the intentions of the Legislature (4) The term non resident in sect 37 
of the last Code (or 0 III r 2 of this) should be construed broadly and favourably 
to the enforcement of legal rights so as not to prc% ent a creditor from enforcing 


nothing to show that the residence contemplated by sect 5 of that Act 
(11 A 13 Viet c 21) must necessarily be a jicrmancnt residence The teim 
IS used to distinguish the position of such persons from that of one who merely 
tomes in and uses bis presence within the jurisdiction as the means of obtain- 
ing tbo benefit of the Act, and it nlso has the effect of excluding persons merely 
m the position of s isitors (C) As to jurisdiction in the case of infants, see 
below (7) 

As regards the construction of these terms, as used in reference to juris- 
diction, It has been ^ anously said that when they are used to give jurisdiction 
they must be taken to be used in then stnetest sense , (8) that they ate to he 
construed broadly, so as to prcNcnt a debtor from evading the claims of las 
creditors, the intention of the Legislature being favourable to the enforcement 
of legal rigbta, (9) and that they arc to be used in their usual and ordinary 
acceptation, neither strained to amplify the junsdiction of the Court nor 
narrowed to mimmize it (10) It is, however, submitted that in consulting the 


(1) ^I&holacd SliafUi i Laldia, S B S37, 
220 (1878) 

(2) lb 

(3) Ivumudt jQtindra 38 C 304 (I»U), 
UC L.J 221 

(4) Lvent t Iren?, 8 5L 205 (1885), m 
wliicli ease an officer proceeding from Bumab 
to England on learo resided a few day* m 
JIadras on the way and tbo rcsidcnco wa» 
held suffiaent 

(5) llamcbandra i Kcsbai, 0 B 100, 102 
(1831) 

(C) In tbo matter of Do Momet, 21 C. CSS 
( J8J1), dial., Ja re Tictkins, 1 B D. 1 ,0 C 
nl (lSt>8), ui uWb tbc insoUcDt bad a 


poroiabcnt residence outsido the jurisdiction 
aud la the matter of Ham Paul Singh, 8 
C L. U 14 (1831), Nvhere tho insolvent 
merely came to Calcutta to file his petition 
and tus family residence uas at Bbagalpore 
(7) In re Ucalun. 21 B 137 (1806) . and 
•iM Nnsserwanjco Pcstonjeo Wadia r 
Elcoaora PestoDjec, 38 B 125(1013) 

(S) EmntloU r Kidd, 2 Hyde, 117, 118 
(1804) 

(9) Itamchandra t Keshar, 0 B 100, 102 
(1831) 

(10) Shn Goawami r Shri Govardhanlatji, 
II 1> 541, 51S (IS20) 
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grouiuls Hjjou «lucli j{iris<Iic<t<»n ts <ta accouiit <?/ rc-iKkaii n guide «i!J 
be found to tbe true jiitcrprctitioa of the term, nrid t)ie grounds upon vlurh 
suth jurisdiction is gncn arc the conttnicncc not of tlit jlaintifl but <f t} c 
defendant nud his witnesses and theadvontagt. which un' accrue to the former 
b} enforcing the judgment of the Court nilhin its oirn jurisdiction (J) Thc'c 
connote a residence of a wore or ies>s pemanent cbsnicfer 

Ncxtl\ c\cn m the ease of the eame cnictmcnt and the "1*1116 portion 0/ 
It there tan be no fixed rule for nil eases Lach ti^e inu.«t depend upon its 
owTi panicuhr circumstances ( 2 j 

It is ncco‘'''irs m the first plice, tint the rL"idcace be actual and lota 
J?de, und not lucrclj colourable or coUtisise, for in su'-h cs«c tlcrc is no 
residence at all \«suming thu, Jl cannot, howeser, be Lid doim with 
precision hon long i person must sta) Jn a place, and in whit was, to is to 
he dcemcfl to reside there 1 scrj ehort pe*'ioI of actuil living has been 
held suflieicwt ws some 00 *^ 6 ^ ft) liTall> voa) be cossswlcscsl tho c tx'cs where 
a jn.in Ina no permment re idenct Great etre-'s is Jiiil m the ci*e» on the 
fact ns to srhether or not the person end to reside ssithm the jiiri diction had 
at the time any other rcvdcncc elsewhere (f) V* hen a man Ins no perxament 
residence he must bo lil cn to dsvell where he i" actusllv htajing (5) So m 
such ta'C" a etas of a month sris held suflieient in tlieci*c of 1 nnn who Imd no 
other residciK e (C) f Jic stas of 1 ship a captim in port (7) und ci tn tea dii’'i (8) 
file other ca'-c is tint in which a person has 1 pcrxninent residence cLt 
where \ person irui howcier, dwell or reside at more phccs than one (0) 
But m order to afford found itioa for juri<diction the ri«ideiiccs must be of u 
pcrmincnt eJianctor and be nsited from time to tune (10) Wien tlic defen 
dint has u fixed md permanent residence el«ewhcrc, to gne jurisdiction on 
the ground of residence, something more than a temponrj stay mthm the 
I 0 c. 1 l limits of the Court is required (11) So a Icmporar) residence of tin 
di}s (12) a residence for the temporory purpose of itlcndmg a trnl of a suit 
in which the party was a defendant , {13)stajing m 1 pheo with a definite object 

(1) EmrilloU t IviUl 2 ITjUc 117 IIO W Xa tlio nialtcr of I>o Voaict, Si C 

( 1814 ) C31(IS!>f) ft COM undi-r tiio In»oJvcn6 tet 

(2) Ib At p 110, fltaUouicd Shulllt t (») Oedo t Skinacr, 3 A Oi (ISSO) , 

LaUIm 313 227, 220 (1873) latima t Sikina 1 A 01, 52 (1S75), ui 

(3) In the luottcr of Ho Jlonjct SIC 631, JNishadincjr Hossco « KaUy Knsto Chose, 

038 (1801) Coiyton 21(1801) juri* (jctjon ^ros upheld, os 

(I) lb CVUcultft wu tho usual residence for part of 

( 0 ) bhri Gosnomi t Sbri Guvardhanlalji, thc^-oar 
14 B at- p 519 (1890) (10) Sh« tiosn'ami v. bhri Go\ardhaiiljh», 

(6) 3loms t Baumgarlea Coiyton, 162 18 B 290 293(1891) 

(1565) loll 3Ia>hc^rt TuUoch 4N W P (11) Ib at 14 B p 550 (1590), Aalom 
25(1S'2) Tho decision would probably haro Tcwaireo i Gobindsecr Oosmid 1 Ind. Jiir 
been tho other way if the defendant bad 85 (1863) 

had a permanent d«cUn^ elsotriero Ska (12} Osnasjce IVamjco t llufhice, 1 J3 
Goswami 0 Shri Gorartihanlalii 14 B at 11 G. B 113(1863) 
p 549 (1890) (13) EmntlolJt Judd 2Hyde II7(IS61). 

(7) riie Judges of tho Small Canso Coort boo Sauunatha t t ari«aj, 2 V. IT CX P 301 
2 Tail A, Bell 4 ref EmritloU 1 Kidd 3 (1805) 

Ifydo, 117, 118 (1861) 

\ 
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or fixed purpose for a t-hort nml limited period (1) will not, m the trtBO of a man 
who Ins a bona fJe and pcrimucnt abode elsewhere, gi\c jurisdiction So where 
an officer attached to a regiment at AMIore went on medical leaac to Jladra^, 
where he tcsidetl m a rented hou'c and finally returned to Vellore, the latter was 
held to be the place w here he dwelt (2) 

In conclusion, it maj be said that while neither “dwell’' nor “reside” 
necessarily implies a permanent state of thmgs,(3} jet when it is desued to 
speak of residence for a limited time a limiting adjective is applied, and when 
there is no such qualifying adjcctnc permanent residence is understood { 1) 
The residence contemplated bj the Letters Patent, (5) and (subject to Explana 
tion I ) the Code, must be of a more or less permanent character, of such a nature 
as to show that the Court in which a defendant is sued is his natural forum (0) 
The Court will not snatch a jurisdiction winch was not intended to be conferred (7) 
.Vs regardo Explanation I , vide poit Sect 205 of the Contract Act is permissive 
and docs not prohibit a suit elocwhere than at the place where the partnership 
was carried on, if a sufficient ground of jurisdiction exists (8) 

Explanation I — The term residence is here applied to the ttmpoiary 
residence of a defendant m respect of a cause of action nneing at the place 
where he has such temporarj' residence That is an enlarging explanation for 
a limited purpose, and not an interpretation or definition of the word ns 
usually understood (0) Tho Explanation is identical with Explanation (a) tu 
sect 6 of the Small Cause Courts Act, XI of 18C5 (10) In respect of any 
cause of action arising at the pbcc of permanent dwelling, ho must bo 
sued there (11) The change m the Explanation appears to be of a verbal 
character 


(1) Shri Goawasu v Slui GomdbattUIji, 
14 D at p 650 (1800) So tUo Supreme 
Court refused jurisdiction in tho case of a 
person liaTing daily employment m Calcutta 
but residing outsido it Goculchund Banerjeo 
i Camdeb Slookcrjcc 1 Slor 371 , but not 
when be often slept m Calcutta Ifatwrlcy i 
Pasou, 1 Mor 371, or outsido w boa tk« sole 
purpO'io w as to avoid jurisdiction iLutindell 
t ioniau 1 Mot 371, Uhano t HosscinAli, 
1 3Ior 371 

(2) Kissun Sing t Sturt, 6 31 II C K 
471 (1870) 

(J) SUri Gosnauii t Sliri Gutardliaiilalji, 
UU at p C40(ISJO), Mahomed bbufilt r 
Laldm,3 B 227 (1879) 

(4) Shii Goswumi r bbri Govardlianlalji, 
aupra 

(5) lb , at p 552 

(0) Ib. It was not ibo utcntion of tho 
Letters Patent to giro jurisdiction in eases of 
temporary residenco only fchri Coswsmi r 
Shri Co\ardhajd»lji, 18 B ot j 2l2(IS>l), 


jurisdiction is git on on tho scoro of rcsidcncu 
when that residence is substantially tho ordi* 
nary residence or dwelling of tho defendant i 
LmritloU t Kidd, 2 Hyde, at p 110 (1801) i 
aod see Kusserwanjet: Pcstonjeo ^adia t 
Uconora Peslonjee, 33 B 125 (1013) 

(7) Sbii Goswami r Shri Govarihanlalji, 
14 B atp 6S1 (1600) 

(8) Hamasauu t Thirutingadasami, 1 3f 
3IU (1877) 

(0) bhri Goswami t Shri Govardhsuhilji, 
II B at p 519 (1890), the purpose is t < 
avoid therulo (scoUacdougall r Paterson 11 
C B 755) that a person baring a jarmsiu i i 

residence at a jtaeo cannot bu sail tu I silu 

at any other place whero Jio I os a L 4 !/ i f r 
a temporary j urposo only, ur, It i. ( 
words of tbo present tub, a t i ^ 
residence 

(10) SeoUgartbai li ‘-jr,, 

I 005 COC(lirai) 

(11) ^eclirgscli 1^3 J 
417 (I86-) 


{ 
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Explanation II — TJus w in gcntnil toiifornnty with tin. Eiigliili dw mjuih, 
tliou^Ii under the Indian rule the tarn 10 ,; on of busjne''3 is not onlj a cirtum 
St nice for dctcrmmin" tlic nsidence of a company, but nn indcpt-ndcnt ground 
of jurisdiction also (1) Tiie betretarj of State in Council is not a body corporate 
tJiough he niaj be u*icd «a such (3) Fortign coriioralJons or conipamc-i ha\c 
their domicile ui the tountrj whirc tliev irt incorporated, and thus come mto 
existence But thej nuj also be dccimd to reside m the countr) in «hicli thee 
Ji i\ 0 tlieir se it and prineip il pi ice of busmt'o (3) 

“ Carnes on business ’ — IJiis phrusc is of \an inj import, .and irni^f be 
intcrprctcil according to the context mid the apparent jiurpo c ol the I>Coisii 
turc (1) In the fir-st place this exprcHMon here connotes more than being busj 
or doing busmens merch, and more than mere ecra ice einplojmcnt, or occupi 
tion A man who busies hmisilf ibout ecicncc or politic", though he nia> 
Ji ive a groat dc^il of businc"'* to triiisact m respect of tiu-c matter^, docs not 
cn ifUJifi&ts , nor tfoev st (hutenttc Aonnnf, a ckrk, or a-scst'int m 
I trading or men mfilc (oiiterii 7he uords inc,an the tarrjing on of businc**' 
bj the ppraon «liosc business it is mid mciii to de-enbe a person inaiuj.ing 
or conducting Jua onn and not someboilj cits, buamcs-i ife uiuat cithir 
manage or (onduct i busmc'*" of Ins oun or the business tOiich is'iinnaged 
or conduct! d for him must be his own The sera int or employee is not canj* 
lug on Ills own busmens but In^ masters A person cimis on bu>ine«s when 
lie coutioN or directs it (G) 

TUe term " iusincis *’ is not IimiUxl (o toimncrcial business So where a 
person w is in dailj attend nice on Ins pitients as surgeon, apothecary, and 
Ktoucheur witlmi a certain district, ho was held to be carrying on busmens 
tlieic(h) It has, Iiowcacr, been held that zciamdarj business is not within 
tJie rule (7) nor the receipts of presents or offerings (8) There is a conflict 
oI opmioit as to whether the Goaernmcnl can (b) or t innot (10) be said to carr) 
on business 


(1) &CO tiw ca3o« which will bo 

foil 1 1 cited m IfuLm Cli.ind G 1' Ct 31«>, 
124 wheru It aUo pointed out that tlio 
1 xpUnation settles a number of points upon 
which there is a conflict of opinion in tho 
J ngbsh Courts 

(2) Doya Naram Tow ary i Scentarj of 
State 14 C 25C 271 (ISSOJ 

(3) Sco Hukm Chaad, CPC 317 where 
tho (question is discussed. 

(4) GoculJas V Ganesh Lai i B 410 422 
(1850) 

(5) Graham v Lems, 22 Q B D 5 

(6) Mitchell i Header, 23 L J Q B 273 

(7) Anonymous 23 W R 223 (1875) See 
Nobiu Chunder i Buioda Rant Shsha 19 
n R 341 (1873) 

(h) bhn Goswami i Sliri Goiardhanlalii, 
UB 541,552(1500), 6 u, in aj i«al. 18 1» 
-JO (1891) 


(9) Hiprodas IXj « i»irttnr> ol blilc, li 
C 202 R (i88o), Subharn\av Govennn ut, 
1 5L H C. It. 28li (1862) It w also pointed 
out in Ilutm Ciiand C P C j» 321, that 
scrcnil suits have been decided m tho High 
Courts and Rvrsidoncy Small Causo Courts in 
which tho causo of action did not accrue 
within the local hmils of their jurisdiction 
and those Courts could hare jurisdiction onlr 
if tho GoTCrnment could bo held to carry 
on bustness w7thiQ those limits see Foss 
Johnstoa v Secretary of Slate, 2 Hyde, 153 
(J864), P 4, O S N Co t Secretary of 
State. 6 B H. G E App 1 (1861) , Brito 
tr Secretary of Slate, C B 251 (1881), Han 
Bhanji % Secretory of State 4 Hf 344 
(1870) 

(10) Ruodle t Secretary of State, 1 Hvth, 
37 (18b4), lU uliich it was said that Goiern 
ment should ho sued where the cau^o of 
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In the uudrr mt'Otiotiod cn'se (l)thp Court of first uistinco wlio-c judgment 
Was r('\cr“rd on nppwl (2) licW tint tfie canymg on of bii'<iiip«s jniist msohe 
prettj much tlic same ckment of pormanenc} ns n ncccssaiy to convert u 
mere “staving” into “dwelling’ But it does not seem to be neccss-ir) 
that the business should be carried on pcrmanentlj , nncl each case must be 
decided on its own facts (3) Thus a person who had no regular office, but went 
once or twice a week from the Mofussil to a friend’s house m Calcutta and saw 
people there on business, and contracted there with some man for the 
hire of cargo boats was held to enrr} on business or personally work for gam 
at Calcutta (4) 

The business need not bo one carried on pcrsonallj (5) Tins is shown 
hj tlie omission of the term “personally” before the words “carrj on busj 
ness,’ and its introduction before the words “ work for gam ” The defendant 
must, however, carry on some independent regular business in person 
ot at an office or other fixed place of business, cither personallj or by clerks 
nr servants employed bj tlie defendant and conducting the business under lii« 
control, and m his individual or partnership natoe (C) So m the last mentione<l 
case it was held tint the defendant had no place of business m Madras, 
the sales being effected by another person X, m hx.< independent business or 
trade of a general broket for a commission received from the purchasers In 
such case it was X and not the defendant, who was cart) mg on business in 
Madras 

A person may carry oa business at the same ttme at several places bj 
means of different agents as is often really the case The emplo)'incnt. how 
ever, of a person as one’s commission agent, ot simplj consigning goods to 
n commission (7) or general (8) agent for sale bv him in the exercise of Ins 
picn calling, docs not constitute carrying on business at the place whero 
that person or agent may be residing or carrvmg on his owti business or 


action an«cs Doy» Narain Tewary v 
Secretary of State, 14 C 25C(1880){thowonl8 
“carry on business or personally worT for 
gam arc inspplicablo to the Secretary of 
State] 

(1) llaydanDas r BhajwanDas 7B 1/ R 
102, J12 (1871) 

(2) 7 B L R 535 

(3) In Bill Ko 2 of tho Code of 1877 an 
Fvplsnation was added to provide that the 
bu^mess contcroplated must be carried on at 
a tlXCKi plaeo for at least a certain time, bnt 
the Explanation was omitted from Bill 
No 3 

(4) Gnsh Chunder t Collins, 2 Hyde, 79 
( 18 C 2 ) , and so docs a captain of a foreign 
ship trading to this port R r Judges of 
Small Caaso Court 2 TavL & Bell 7 (18.iI) 

(5) Vlntliaya Cbetti r Allan 4 VL 209 
(ISSO), Kesiowji r Khimji 13 B 50“, fJl 
(ISSS) Cirdbarr Kavigar l"B 002{!S93) 


Chinnammal t Tulu Katmatanimal 3 Vf 
H G. Rv 14G (] 800) , in wlucli Scotland, C J , 
modjCed his opinion to tho contrary in 
Subbaraya t Government 1 11 H C. R 
286 (1602) , which last caso was followed as 
regards tho jurisdiction of tho Small Cause 
Court in Cbundcc Chum Butt t Edoljro 
Cbwasjee, 8 C 678 (1883) In addition to 
actual inhabitancy tbo Supremo Court ha 1 
jorisdictioi) by constructive inhabitancy on 
the ground of trading As to factors, how 
crer, SCO Sunker Doss 1 Vranicferani, FoKon 
334 (1843) 

(6) Chinnammal r Tolu Kannatammal, 
3 St IL a R HO (18CC) 

(7) KhiMjeo r Forbe* 8 15. H C. R., 
O C. 102 (1871), Coppc Mohon r FrotaK 
Chunder il V% R 530 (ISrO) 

(8) Cliinnammal r Tula Kannsfammil 3 
M It a R. Mr (tsrj-). 
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iloin" or pclliii" o)mt lie iiw) )jft\p been empJojtvl to do or pcII In tlio under* 
jnentioned caso(l) it was lield tint n clcftmlmt doe-* not nrr} on Lu‘nnc«s 
fit n place, tlioui'h lio nia) Jmxe nn npent tlicre for certnin purpose-? cnnncctctl 
wt)i Ills business Mliore tint nhich is tlic es«cnliil in,^rc»licnt m bw businc-^ 
does not tibe pbcc witlim the Iticil iumts of the jur^diclion of (he Court 
In delncrin^ ludjrment S»iis-r, Cf »aid “To dctcrniine «Iicth(r a 
defendant H carr^in^' on biwmcs", it must firat be nTertamcfl 'alnt Ins par* 
ticular tradt calbn^ or mrupition is, nnd tlien we can e^aniine wjitther the 
facts pro\eil amount to a rarrMn}» on of tint particular trade, callin", or occupa 
tion witlnn the juri«dictfon The present defendant is adnnttidK a retail 
\cndor m Ibiropcau goods and obtains }|i!i Inclibood b_> the profit nhicli he 
makes upon Ins sales > without * p tic ' he could not inal e profit , or, m other 
words lie could not earr> on business for the purpose of Liming a Inclihood 
' Sale ‘ IS an csscntid ingredient in carrying on this difenclant’fi btMne s, and 
in the prc«<ni case, to ,'Uc this Court cogniwtico of euit upon that ground it 
must be shown that 'tale * h) the defendant m the wav of a retail dealer has 
taken plico within our territorial limit The place of /vale, m the present rn«e, 
IS tiie true place of tlio defeiidant’a earning on business " 

A« to the question whether juri«liction in regard to fordunors is Jimifcsl to 
tliose wlio personall) cart) on luisiocss, tide ante, p 171 

"Personally works for gain ’'—These words were inserted to give the 
(ourts jurisdiction over persons \»ho, though dvrcllmg out of the local limits, 
porsonallj worled for gam within them (2) So n person residing at Ghooscry, 
outside Cilcmta, who Inbitually and constant); came to Calcutta for the pur 
po«p of making contracts a< part of Iiw business as a contractor, was held to 
« arrj on business and work for gam m Cilcuttn {3) An advocate of the High 
Court residing out of the lo al limits, but veho holds himself out as ready to 
practise m the Iligli Court and who goes whenever ho is engaged to appear, 
personally vrorlvs for gam vPithm the local limil® (4) In order that juriedic- 
tion should attach on the ground of working for gam f-uch working filionld 
be habitual (5) Further, to constitute work there must be some mental or 
physical effort To take advantage of an innate holiness ns n reason for 
accepting presents or offerings as ;our natural due is not vrork, nor is the 
blessing wJijcJi the defendant invokes upon the dvrcllings which he vasifs (C) 
As to whether Governraent can be paid to personally work for gam, vtdc 
ante, p ISO 

" Cause of action " — The meaning of this term has bt-en the subject of 
considerable controversy, which, however, bo far ns this section is concerned, 

IS now settled, and it is not proposed to do raoro than to give the references 
to the somewhat numerous decisions in which tlie question was discussed prior 

(1) Fiarajco r Ilormasji I B JI C B, U) Bat Naram Bas i hewton.flN tT B 
OOJ. 220 (1805) 43(1873) 

|2) Sbri roswami * Slin rovArdlianWji (6) Sim Coswami > S)in GovarU anbljr 
14 B WI, 011 (1890) B &*l, C53 (1890) 

(3) Grecsclmodf'c Bonnprjee I CoIIms, 2 (6) 11> at 1* 554, h r in apppal, 18 B 

Il^-de 70 (1802) 290 (J894) 
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to tho omcndmcnt oI tlio fcction m 1833 SomcttmM those words ln\Q boon 
given tho restricted sense of immediate occasion of the action which itself 
means tho right to ha\o recourse to the Courts, in other and pcrlnps the 
greater number of cases, the wider sense of necessary conditions of its 
maintenance In the former sense it is the mere matter of fact, the failure of 
the defendant to do, or forbear from doing, to guo or make good, that which 
tho plaintiffs right entitles him to insist upon — m other words, tho infraction 
of the right, as, in tho case of a contract, its breach In the latter sense it is 
this matter of fact jihis tho right resident in the plaintiff, or, to take the example 
chosen both tho making of the contract and its breach (1) In this 
list sense, "cau«o of action’* therefore means c\cry fact which is material 
to be proved to entitle the plaintiff to succeed, (2) and evetj'thmg winch, if 
not provcil, guos the defendant an immediate right to judgment, must be 
part of the cause of action , (3) though the term does not comprise every piece 
of evidence which is necesaarj to pro\ e each fact, but every fact which is necessary 
to be pros cd (4) In this view of the case the cause of action (which 
must exist at the date of the action (5)) is composed of several parts, 
which must, of course^ necessarily include as one of such parts the m 
fraction (61 of the right clauned 

The next question is, whether in order to guc jurisdiction the whole cause 
of action should haao arisen within the jurisdiction or whether it is sufficient 
that a part of such cause of action should have so arisen As regards the 
Presidency High Courts, it is well settled that the term “cause of action,” as 
used m chuso 12 of tho Charters (which, and not this section, governs such 
Courts), means the whole cause of action and not a material part of it (7) 


(1) Sco the learned judgiacnt ot Hollown}, 
J, in Se Souza e Colca, 3 M H C R 
334, 40C (ISCSJ, &3 also tho judgmenta in 
Gop> lariahna Gos»ami t Nilcomol Banner 
]oc, 13 B L. R 401 (1874) and Kalidhun 
Chuttapadhpa v Shiba Nath Chuttapadhya 
8 C3. nt p 488 (1882), in which tho Fnglwh 
eases will bo found collected. Whatever 
meaning bo attache 1 to tho term it docs net 
depend upon the rcbef claimed Tbaknr 
Shankar t Dja Shankar, 15 I A CG (1887) 
and has no relation whatever to the defence, 
but refers entirely to thn grounds set forth in 
the plaint, or, m other words, to the media 
upon which tho plaintifl asks thn Court to 
amvo at a conclusion m his favour Mt 
Chand Kour r Partab Smgh 15 I A KC 
(18SS) 

(2) Cool 0 I Gill R a P 107 So In a 
suit for a legacy against an a Imimstrator, 
tho grant of administration (Fuller r 
■Mackey, 2 E JS B. 5”3) for a rewar 1 for 
apprehension and conviction of a thief, llo 
conviction (ITerDaman I ‘'m th 10 F* tl-*'**) 


on a life policy the death of tho assored 
(CaiUandi Champion 7T R 20o) aro parts 
of tho rcspcctivo causes of action. The fact 
must l>o both necessary anl material to bo 
proved. If not it is no part of tho canso of 
action London Bombay and Neditor 
roncanBanl v BadeoBeebee fiB 43(1BS0) 

(3) Read t Brown 23 Q B I) 128 

(4) Ib at p. 133. Seo Pragdas r Doula 
JraiD, J1 Jl 257 /J8fiP> 

(o) GnUar Singh r Kalyan ChaoJ, 15 A 
399 (1893) in which case though the plain 
tiK was not entitled at tho commencement of 
tho suit to possession it was held that if tho 
auit had been brought a fortnight later tho 
other party wonll have been without n 
defoncT 

(C) Nurtlin r AUvudin 12 M 13I(1S$.<1) 

pj Do Rouia r Cole* *1 H C. II 3S4 
( 186 S), Mothoor MohunPoy r Jadoomoney 
Dossee 10 B R. 123 (1S72), IIilli r 
C1ark« H B R R. 5i*", 3C9 (IS“1), Jam 
looonah Pi rsa I r Zaihnnessa 5 C. I* P,. at p. 

Jfot han<I r ‘?oginefnn 1. I Ik 
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thongli If 1 part of iJio raiisf' of if lion ulnll firi«on •\\i11im lln' jun«<lic,tJon 
"i fiiiit mil Jjc in tlio IFigli Court if ]ia%e pr^Moii*’!^ ofilninM 3'or 
the purpo«p<i of tlio Iicttor? Patent, tlie expreesjon “ rau'^c of nction “ 
moan'? tlio bundle of fact^ wbicb it is for tlic plaintiil to pTO%o before 

lie ein fiucccc<l in 1 ih suit It does not include irrelevant or imniateml 
farts but ombnees nnternl facts \ritliout nbirli the phmtifi mu«t ful If 
an\ of tliese matcml facts have tabon place witliui t!ic juri«diclinn of the 
Court flien leave can be given under clause 12 Ilut if no rucIi mntcrnl facta 
Jmve taivcn plioe vvitlun llie jurisdiction, and leave la given there, then 
it Is open to the defendant to contend at the hearing that the Court has no 
jurisdiction (1) 

Prior to the amendment of the corresponding section of the list Code, in 
1883 It was held that the words tlieroin used did not incin the whole rause 
of nction but anj material portion of the nature ptitwl m explanation III 
to that Rcction -nliich was added in the vear mentionwl And therefore the 
( oiirfs ^.overaed hj the Code iiere held to have jurisdirfion if such a matern) 
portum of t lie cause o(a(ti<inaro«c within their jurisdiction (2) 8cct 7, Act VII 
of 188S give eflect to these decisions b> ndding the Word Explanation to the 
former sc< tion which rendered furilier di<ctiseion in the case of suits aijsina out 
of (ontratt iiniioce«san (vide pod) The rule, moreover, has been reafTirmed 
reccnilj tn be of general application mall auits (3) And non the sect ion express]^ 
gives jurisdiction where the cause of nrlion wholly or in part, ntises No leave 
IS required m the latter case 

Under the Code, British Courts arc empowered to pa«s judgment against 
a non resident foreigner, provided that the cause of action has arisen within 
the jurisdiction of the Court pronouncii^ the judgment (1) Tiie Court in 
wliose local jurisdiction the funds of an endowment, received from a foreign 

Sa (l&raj Blwinicslia v F/ortle, II 11 ni*> nalli. S C (16S2) LaljoeLallt IfufJej 
(1887), Kalidtiun t Sliibanatli 8 C at p Narain 0 C. 105 (1SS2), which a)»o dealt 

403 (1852) , Rampurtab f PremsiiJcIi IC V with the rffict to be git^n to the 7Uu«tra 

03 (1800) , Poya Narain Towary i Secretary tions the Urst of which is tahen from TV inter 
of State, 14 C 20G (18SC) In Jluhamniad i 3Jay, 1 31 H C P 200 (I8C3) and the 
Ahdal Kid&e t E I 2 SL 5?«5 awond from Dc S<i\un r Vchs 5 ?f 

(1878), where it was admitted that ‘ cause of C It. at p 307 (ISCS) ConXra, Jum 
action ’ meant the whole cause of action it moonah Persad t Zarbuaessa 5 C L. H 2CS 
vras held that the breach of tho contract con (1879) 

fitituted tho whole cause — a view which has ( 3 ; BanKo Behan Lai i PoUio Ram 23 \ 
been dissented from by tbc Calcutta High 43 (1902), which was a scut asking that a 
Court, Doya TJaram Tewary 1 Secretary of compronuso and decree founded thereon 
State,14C atp 270 (1880), and tho Bombay might be declared roid, and for an injunction 

High Court Bampurtab i Premsnkb, 35 B restraining ojeration 
at p 102 (IB90) (4) Itambhat t Shankar Baswant 25 B 

(1) llotdal « Survjmall G Bom. L B 3038 628 (3901) , a c , 3 IBom. L. B 82 So also 

(1904) under tho Charters Barah Mcah Saib 1 

(2) Oopi Krishna Goisamit KileomuIBan Kbajee Jlleah, 4 TI IL C E 218 {JSG9) , 
tierjeo, I3B L.R 461 (1874) , Hills 1 Clark, contra Kessowji i Ivlumji 12 B 507 (1885) 
14B L R 3f7(l874), Llewhelhn^ Cliunni which was dissented from in Cudhar 1 
Lai 4 A 423 (1882), Bishunath i Ilahi Kassgar I7B ro2 (1893) 1 He^oxl p ISf 
Baksh.5A 277(1883) KaJidhun t Shibv 
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terrUorj, ire expended bj the parties residing there Ins full power to 
determine questions as to the management ol the funds <juifc apart front tlie 
title to the print, which ma} not l>c m dispute (!) As to residence « t( pu m,; 
jurisdiction m n«e of foreignera, aee post , and ns to cases m whieli the riui''o ol 
action arises below low water mark and uitlim three miles of it tho ensa iindi i 


mentioned (2) 

U*ha(c%cr the cause of action maj be the jurisdiction created at Ilia j 1 u a 
of Its accrual is not affected by tbe death of tho person onpiinlly liable, and i| 
IS a general principle that the representatuo of a deceased person imij bn hiiimI 
in that Court within the jurisdiction of which tho cause of action w it li t ho din e ikim! 
person aro«c (3) The accrual of a cause of action within tho local linuts id n 
Court’s jurisdiction will not guo tho Court jurisdiction o\ir a siul iii whuli 
anj other cause of action arising ont of thoso limits is joineil , it being m (m t 
a prerequisite of the right to jom in one suit moro than nno latise of nUioii 
against a defendant that tho Court to which flio phint is presenti'd shoul I h i\ e 
jurisdiction oaer all the causes of action (1) 

The term “ caUM o/ action ” ns used m tho Cwlo npidio^ to torts as wc 11 as 
contracts (5) Reading clauses (a), (6), and (c) with Ihn wiirdH "mri/ miit/* 
it appears that all suds of whatcrer nature, subject to lh« ]mUatum m (ho 
preceding sections, arc referred to Sect 19 contains spneml proMsioim wlih 
regard to suits for compensation for wrong done, but suits on tort not wllliln 
the words of that section will fall under this In India, thn rnusn (d lulloii 
has beenalwaj's held to furnish the forum not onlj of suits m contmcls, )iti| lit Iim 
broader sense to apply also to suits on torts 

As already stat*^. tho words "cause of action" m tins seitioii do m| 
mean ncccssarilj the wliole cause of action but a smt to whieh thn siillm 
applies maj be instituted where some portion of tlio caUHo of in lion 
arises (G) So in a suit praj ing that a fraudulent compromise and dry ri n foiMi>|r<| 
thereon might be declared void, and for an injunction restraining nrry tiMoo 
it was held that though tho decree was made and compromise enfirid btirr n 
Calcutta (where in respect of them the cause of action arose) yet a u> {tf 
part of the cause of action namely, the infringement of tJie plain)//) / /if 
by executing the decree, liasung taken place m Caampore, tho siiil Iiy fj| ^ 
district (7) 


Though a special provision as to jurisdiction over suits on j 

made in sect 19, there is nothing in the general words of tlin jur-»<*jif ^,|„ 
exclude them from its operation The Courts will therefore Jiav^' j \/s ) ,f| ' 


(1) Kashmath t Anant 2 Bora L R 47 
(1809) 

(2) Baban Mayacha t ^a^, 2 B 10 
(1870) 

(3) LaJdt Parbutty,2 HyJc, IS (1862) 
Hargopal t Abdul Khan 9 B If C R 
429 (1872) 

(4) Khimji Jivragu r Parashotam 7 31 
171 (1883) And if tbo mam rol cf cannnt 
Ik pranfrd a right which is only anciUarr 
to the prineifial nght cannot bo enforced 


rrimbaLr LakHhman.SO / f ^ 

(5) Kalidaa Cliuttai a/)) y, i 

RUatp 491 (18SJ) ' H 

(6) Banke Bcharl , p, 

\ IS Un I., ' ' / 

cards auits arninc 

matter was ma In j If . . ^ I IM 

•nd now clautn ,( ^ iif , ff( 

eases ' ' r « , „ „(r 

n lb 
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ulion tlio ciii^o ol nction nn^ic*^ uitliin tlioir jiirwliction or t)io dcff'nJnnt'i rc^ido, 
etc, tliero And it h not necf-'^-itj tint both the constituents of jurisdiction 
should exist in Briti^ili Indn (1) Tho proxisions of tins section ore independent 
of the pnnenl principles of mtcrnxtionni Isv, , but Ihero is nothing even m 
these principles to restrict the jurisdiction of the Courts of onj countr) to rises 
in winch tho imso of action should Jin\e nriscn m tint country In rngLind 
If H settled tliat an acli in mil lie thtro a^iinst a dcfcndint there upon a trins 
action m a phcc in nnotlicr countrj (2) KxpHmtion III to tho former section 
hid no reference to torts But tho term * cansc oj acUon " was, under tho list 
Code indepcndcntl) of tint cxplination, construed to mean not tho 1111010 
ciuse of action — if puth (au->o of action iniuUes more tlisn the mere conmiLssion 
of tlic delict — in suits to iihich tho Co<1q applies (3) rrohiblj, tho tiuse of 
action mil usmllj ho constmotl in a rcslriclci! sense, so as not to iniolvo the 
right iiolitod but to denote onl^ tho iiolation or tho breach of n duty which 
entitles the plaintiff to relief (}) In an) ca«p, a lirgo number of ci«C5 m tort 
mil como Mithm the Bpe<ul proii-iom of tho preceding section In a recent 
English taso deilmg mth tho eflcot of a judgment m tho Cilcutta High Court 
m divorce proceedings eomlemning in damages n defendant, a British subject, 
w)io though former!) resident in Indn, had left tins countrj beforo tlio petition 
was issued and wis now doinicilecl in England, U was argued on liM behalf 
that the Cilcutta Ifigh Ccuvit had no jurisdiction oxer him, but it was held 
that tho pnucr to gno damiges was nncilhr) to the judgment on status 
roncerning the mirrnge which judgment, being in nm would bind the 
world ( 0 

A Cwart may entertain a suit to set aside a xlccice on the ground o( fraud, 
provided that the roquwoments of this section or of the Charter, os the case 
may be aro satisfied (0) In tlio case of 1 libel, tlie suit will be where it has 
been published (7) In o suit to set aside o release executed m Calcutta of the 
plamtifis intercot in certain property m Bomba), it was held that tho cause 
of action included the effect of tho release on the property in Bombay, and did 
not wholly arise in Calcutta {6) This section, m tlic case of suits between 


(1} BaLaa If&jaclia t ^agu Shra 
viiclia 2B 19(1870) 

(2) Hukrn Chand, CPC 310, 5140111*10 
n Fontea, 1897, 2 Q B 235 

(3) Pidep 1S4 

(4) Soo HtAni Cband C F C 311, l>al 
jeo Lai t Hardey J^arain 9 C 105 (1882), 
Gopi Krishna i Nilcomal, 13 B I 1» 4C1 
(1874) HiUa i Clark, 14 B L P 367 
(1874), UowhelLn « Chunm LaU 4 A 423 
(18S3) , Bishanath i Bidii Bahah, 5 A 277 
(1883), Ram Pertab Singh t Bholabutty, 0 
W F 4S6(I8G8) Sec as to (Utlcfont part* 
of cause of action in suits on torts Kaifio 
Churm GopalKisto, 3C 261(l877)[H«Igp. 
rVau IJ , Hacljee Ismail t Hadjeo Jlahomed, 
13 B L P SGI (1874) [Fraudulent tepre 
anitations, suit toset as de releaspj Tncldy 


tr Johnston. 6 B L. P 141 (1S70) pfahciouj 
prosecution] Tho matter is not of practical 
tmportanco so far as suits m (ho High Courts 
arc concerned, as in all cases of doubt Icaro 
Is usually asked for and given , and as to 
other Courts, bco now clause (c) 

F) PJuUips » Balho, 17C B K celsi 

(6) Nistarini Bissi t Nundo Lai Bose, 30 
C 3C9 (1002) . 8 0 , 7 C )V N 3j 3 V suit 
to set aside a consent decree of tho ILgli 
Court on tlio ground of fraud may bo brought 
without previous leave to soo Jiaving been 
obtained, though all tho defen Jonts duoH 
without tho jurisdiction Bibeo Solomsn 1 
AbdulAiir, 4C L R 3G5 (1679) 

(7) Geffortt RDckohand, 13 B 178(1868) 

(8) Hadjeo Ismail i rfadjec Vahomed 13 
R I B <11 {I87-0 
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landlord and tcnint, is controlled by sect HI of the Bengal Tenanej Act (1) 
In eases instituted under Act IX o! 1801, the Court is to be guided by tlio Code 
and 'where there is an objection to jurisdiction this section will be considered (2) 
\s regards I’robalc jurisdiction, see Act Y of 1681 (3) 

Explanation HI of former section — ^Tbis has been omitted as its 
relation was considered unnecessary owing to the addition made to snh clause (c) 
of the words " tchoUy or in part ” m reference to the cause of action Though 
omitted thoExplanation gave a correct Btatement of what is still the law (4) and 
IS thcreiorc here dealt with This Explanation settled the signiDcation of tlie term 
“ couJC oj" action" in the ease of suits arising out of contract Its language 
was wide enough to include all cases of contract, though not ohhgations in 
the nature of quasi contracts, (5) though it is said (0) that the corresponding 
rule of focus solutionis in other countries docs not apply to contracts already 
executed or creating personal status Certain relations, such as those of marriage 
and adoption, though originally based on contract, are not themselves sources of 
rights and duties on account of the grounds of contract (7) While a suit may 
he arising out of contract within the meaning of the Explanation, it does not 
follow that all the clauses of thatsectionwill he applicable to it, asm the case of 
a suit arising out of contract claiming a sum pa> able not m performance of the 
contract, but as damages for its breach (8) It may bo a question whether 
the language of the Explanation is explicit enough to include suits for the can 
cellation of contract, the forum contractus in Eoman law being generally held 
to apply to actions arising out of the natural development of the obligation, 
and therefore, leading to its lulfilraent A suit for the cancellation of a contract 
must, however, always he for some cause , and the nature of the cause and the 
place of its accrual, and not necessarily the place of the contract, will furnish 
the fotuin for such suits (0) But whether it docs or not the suit ■will he ■withm 
the section 

In suits aniing out of contract the cause of action is deemed to arise, accord- 
ing to the omitted Explanation, at three places — 

(a) The place ichcrc the contract teas mode The determination of this 
question belongs to the law of contracts This will be the place of meeting 
where there is a personal meeting of the parties — except, perhaps, where tl e 
validity of a contract is made to depend upon the observance of a par- 
ticular form in which case the place ot which that form is completed is 
the true place of thecontract, because untilsuch completion no party is hound.(10) 


(1) Fftilur Babim r Dwarka Natb 30 C 
4"1 45G (1003) , s c , 7 C. W N 402 

(2) Samt Chandra Chakarbati r Forman. 
12 A 213 (ISOO) [rcinoTal ot minor from 
jlaintiff’s custody! 

(3) Aod SCO Bhaurao t Lalcslimil ai. 20 B 



(5) See Hnkm Chand, a P C. 20S-50D 

(G) lb, 293. 

(7) As to tbo cause ot action In suits for 

restitutton of conjusal r P 290 • 

Labtagar r Eai’^umj IS B. 310(1893). A 
•uit for the recoipry of dower is a amt on a 
contrect i SbanLsr Dial r Sluhammad Muj 
taba. JS 4 400 (JSOCX 

(8) Kamwttir Katha 27 M 333(1003). 

(*») Fee nolm CTisrid (VC. 29^ 

(10) 11 
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In tin rase o{ rohlTict 1 j> rorrespondfnee jt hni I'f'fTi Ik'IjI tliaf IIjp 
contract IS consHll'T^ll mail*' wjier*' tlio letter of acccptiiicf n posted and 
nofe wliCTo Jt IS lereiNnl 1») the proposer (I) Wiere a balance svas fltrnrb and 
tn ngreemeat to Tcpaj llio balance was drawn out at Cawnporr, it wns bold 
tliat the CawnpOTc Court l»*ul jansdiction to entertain a emt on tbe nCT(e- 
ment ami its jurisdiction was not oflcctod bp tlic fart of tbe transaction, in 
lesprcf of ivbich (lie agreement was guen basing happened elscwbere (2) 
W here the suit was brought upon the defendant s broach to lUIiser in tlie terms 
of the contract and it did not appear where the contract, if any, sias made, il 
was bold that tJio mere fact that an advance on account of the rontract svas 
made witlun the local jurisdiction of a Court would not pva the Court juris- 
diction in suoli fiiiit (0) In tbo under mentioned case it was held that nasutmng 
that in tbo account for the balance of winch the plaintiff sued there were some 
Items which if thep could bo separated from the suit would give a cause of 
action within the jurisdiction of the Court at J5 , it was nerer the intention that 
tbe transactions should bo disconnected so as to give separate causes of action, 
bat that the items should bo joined together so as to form tlie subject of one 
demand and that the suit had been brought in (he wrong Coqrt (I) As to tlie 
making endorsement and aereptance of negotiable instruments sec the cases 
below C!)) 

(b) The place rchcrc the contract fftfs to he per/ormed or performance com 
jdetfd or where in performance eny money to wfuch the suit fflotca was expressly 

or implicdhf patjaile The dcternunatiou of this question is also part of the 
law of contracts and the rules for their interpretation The rule of theybrum 
loot ioluiionfs as it is called is applicable onlp whore a particular place for 
performanec ran he fited and not therefore wjicre the contract map be per 
formed anj where (0) In some cases the place of performance js expresslp fljed 
bp the contract in others bp the nature of the act to bo done in porformanct , 
as foi example where the obligation is to build a house, or to do other work 
on real propertv (7) Thus al«o m n suit to haic a mortgage deed registrred 
the cause of action was held to accrue at the place where the deed Ind to bu 
registered under the law Trotn the nature of the act to be performed this was 
the place of the fulfilment of the obligation (8) In some cases provisions of 

(1) 'Muhammad Shafil t Karaoiat Mi 20i(l8C7), ’'lothoormoliun Boy t Jadoo 

189G, P E No 70 Jvaraisctti * Ivaths 27 money Dossoo, 10 B 1/ E J22 (i872J 
"M 3 d 5 (1903) HajtlanDast Bhagivan Das, 7 B L. K J02 

(2) Haim Eaj t Ram Bu-c I Agra IIS (1871) a. c, on appeal at p 53J Pragdas 

(JSCG) t Don-latram, 11 B 237(18S('), Earopurtal* 

(3) Ajoodhja Proshad I Gohiod Pam 2 t Promsukb, 15 B 93(1890), Mulchanrl » 

Agra, 188 (J807) Suganchand, 1 B 23 (1875). Rampurtab i 

(4) Atmakun i SoUi J tf H C K 222 Poolibai, 20 B 774 (IS9C) 

(1300^ (ft) Eajcndrn Ran i Sama Bau 1 'M It 

(5) Raingopalv Blaccjui rclBl/P 0 CtE. WO (1893) 

C So (1807) Joan Jfiill * Mnnmoo Ball 1 (7) See the subject more fuJI> treated m 

Ind. Jur N S 219 (ISCC), Dhanraj i Hnkm Cband, C. P C 300 309 

Gobmdaram 1 B L. R , 0 C 76 (ISfS) (8) Sami i Gopal 7 aL H G R J7C 
Issat CbuRtler 6em i Cruz, 1 Ind J»w N S (1873) 

23 5 (1806) Winter i Pound IM H C P 
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pOMiu c hw must be consultctl (1) \Vbcrc no place for the performance is 
prescribe*! in the agreement or exacted bj the necessities of the case, or fixed 
bi or m accordance witli statutorj law, the place where it should appear that 
the parties intended that the contract should be fulfilled ought to supply the 
foTum (2) In most such cases the course of the business to which the contract 
relates, or m which an}'thing will ha\e to be done or anj money to be paid, 
inll determine the place of performance or payment ( J) In some eases, avlicrc 
no actual intention can be inferred, recourse may be liad to presumptions — 
such as that under which performance is deemed to ha\e been intended at the 
place where business was earned on bj the person entitled under the con 
tract, (1) or wliere neither part) has a fixed place of business, wbercaer (at 
anj rate, m the case of contracts for pajment of money) the creditor happens 
to be (D) In the absence of ana special promise as to dchvcrj , goods sold arc 
to be delis cTcd at the place at sshich the) arc at the time of sale , and goods 
contracted to be sold arc to be dchscred at tbc place at svhich the) are at the 
time of the contract for bile or if not then m existence, at the place at wliicli 
they are produced (6) The place of accrual of cause of action in suits for an 
account and balance due from an agent must be determined b) a reference to 
the circumstances under which the situation of agency is contracted, and the 
promise to pa) at a particular place must be implied where not cxprc»sl) 


(1) See Contract Net, as. 

(2) See Ilukm CLand, C 1' C 203 and 
scoSheriSt aianncre "C W N CI2(lt)03), 
Nirban Singh t KumU Sahoy, 17 W R 315 
(1S72), Deokee Nundua t Oomrao Singh, 2 
Agra 2lS(1807], Chumlalt' Mahipatrav, 5 
n IL C R , A C 33 (18GS) . Dadabhai t 
Diogo 18 B 13(1802), Dhunjishat Ffordc, 
IIB 019(1837), Dobaone BcngalS AW 
Railway, 21 B 133 (1890), A T Bbutta 
cUarya t Cawapur Woollen Mills, J6 t W 

V 320 (1911) 

(3) See llukin Cliand, CPC 304 , 
and SCO LlcwhcUin t Cbunu 1^ -4 \ 
423 (1882), SCO Ordo t Skinner, 3 C 91 
(1880) In a suit for salary which had 
always been paid at Surat, the latter Court 
washcldtoharc jurisdiction BegSlohontcd 

V Kayasji, 2Bom L R 024(1900), aconext 
note On a somewhat sumlar principle the 
endorser of a bucdi u liable to pay at place of 
endorsement and not where thohundi is pay 
able Suganchandt Mulchand, 9B. ILC R 
270 (1872) 

(4) Ib ILc forum arising from course of 
business is be! I to apj ly generally to partner 
ships See Luckmco Chand 1 .dorawarSIull, 
8M LA 291(1800). foil inJagnar CainU 


Mai I'-r PI N> r-’. <!nt Ivi'ih 'lean 
baib i Kbajit. Shall t-aib 4 SI M k 


218(1809), Du Souza t Colcs,3SLH C R 
384 (1808) In Beg Slahomcd t Karasji, 2 
Bom. L. R 514 (1900), the laUryiucdfor was 
held to be unpLcdly payable at tho placo 
where the plaintiil worked and resided 
Darragh t Pursbotam, 4 SL 372 (1881) 

(5) The ordinary role is that tho obligor is 
bound to seek the obligee Gopi l^nshna r 
Nileemat 13 B L R 4G1 (1874). Hills i 
Clarfc. 1 1 B L. R 3G7 (1874). The Eider, L 
R.1893.PD119 In Sheriff t Manners,? 
C W N 912(1003) It was held that tbc prieo 
of tho goods sold w as payable at the residence 
of the plaintiff In tho cose of a suit for a 
legacy the cause of action was held to arise 
where the heir and not the fegaUo rcsiifcif 
Ashootosh Bose ( Iluree Churn Nag 1C W 
R 305(1871) 

(6) Act IX. of 1872, B 91 Sceastogoods 
eold. Winter r Was, 1 Sf H C. It. 200 
(18G3). De Souza r Coles 3 3LJLG.R 381, 
40o, 40G (1603) , ChuniUl r Slahipatrav, 5 
B ILC.R, A.C..M(1BCS) Pamljdl&liaw 
r OLhoy Kumar, 2 C. W' N Cl (noUt) U 
the suit u for balance of account f r 

eohl tho mere circumsUnco that *.,11,4, 
went was made by a hutuli wujM i y if' < 

thclocahtrofthecause I'an; jiufibi ii u 

kukh. IS B lOU Oi'V). 
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Btipulvtcd for, acconltiig to tho tcnns oC tfae agcncj (1) 'Hit “'*c 

contract do not mean the whole of H ' T ‘ 

OffJnr ‘ 

of • ^ ' 

ol’l j-y w»au4c o of the I xj'lanation 

^ - iji-io uic amount claimed oas pajahlc not m pcrfoimaticc tf 

tlio contract but as tluinages for the breacli (3) 


\ 21 No ohjection as to the place of smyig shall he alloiml hj 

Objections to jut s appellate Of rcvisxonal Court tmless such 

objection uas taken %n the Court of first vistance 
at the earliest possible opportunity and vi all eases uhcrc issues 
arc settled at or before such scHleinait ami unless there has been a 
consequent failure of jusUcc., 

Objeeliona to jurisdiction —See notes to sect 0, ante 

'3. 22 11 hen. « suit tmty be instituted ih any one of tuo 

Pow<.r (0 t naaf r uiorc Courls and IS instituted in one of 
au ch'^mayXein' '■uch Courts, amj defendant, ofta notice to 
ohi'caurt" parties, map, at the carhcsl possible 

o}moriumly and in all cases uhcre issues arc 
settled at or hejoic such settlancnt, apply to haic the suit transferred 
to another Court, «?:<? the Court to uhtch such application is made, 
after consideriny the cl^ccttons of the other parties (if any), shall 
dele) mine in uhch of the scicral Courls haung junsdiciion (he 
suit shall proceed 

23 (i) Where the scieia? Courls htamg jurisdiction aic 

To ii/f at Court apph subordinate to the same Appellate Comt, an 
cation /ICS ajipli&iUon uudei scdion 24 shall be made to 

the Aqipelhte Court 


(l) Hulm Cliaad CPC 307 Munijt 
Jivraju p Purualiotain 7 51. 17* 


_ xu-± (.xoojj In Hadjeo 
Ismail V Hadjee Slahomed 13 B L F 91 
(1874) tlw Court obbcmed that t6o proper 
place ior tal-in" tho account would certainly 
bo where the property was eituatwl In a 
suit against a coninussion agent who delays 
to sen \ goods orderc 1 the cause xA action 
foi tlio retorcry of tUb money adpamed for 


tit articles niU lia\c atticu at tho plate of 
business of tho commission agent hluhaui 
madShaOlt IvaramabAh 1806 P P Iso ”0 
It hero (he suit is for damages and tlic con 
tiaA waa accepted by letter, tho cause of 
action arises at placo of acceptance Kami 
sottii K.atha 27 51,355(1003}, and see as 
to this Sitarum Ifarwari t Thompson 32 
C 8S1 889 890 (1905) 

(2) See Rem i Steja(lS92) 1 Q. B 753 j 
HukmChand C P C 301 

( 3 ) Kamiectti c Katha 27 31 355 (1003} 
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(J) Where sueh Courts arc suhordtnalc to dijfocnt Appellate 
Courts but to the same Ihgh Court, (he application shall he made 


■ ' • Courts, 

‘ ^ ^ ' * * w ^ 

limits of ichose gurisdiciion the Court in uhcJi the suit hrouglit 
IS situate 


Power to stay and transfer. — Sect 20 of the last Code icfemng to 
sta} of proceedings has been oimtted (1) The last paragraph of sect 20 of the 
last Code had special apphcation, jf to any section, to sect 20 (b) (2) 
But there appeared to he no reason or authontj for restricting the general words 
of this section to sect 17 of the last Code (corresponding with sect 20 of tins), 
or to any particular clause of it The words the defendant' would 
ha\e had no meaning if the corresponding section of the Code of 1882 apphed 
only to sect 17, clause (c) of that Code, and, if it were so, the option of making 
the apphcation would ha^c been \csted only in "any defendant not residing, 
carrying on business, or trorlinj for gam tnlhtn the local limits of the Court s 
jurisdiction " The section, it was rightly said, appeared to be very com 
prehensile and to refer to all the preceding sections which provide for on sltei 
native jurisdiction oicr suits (3) The jurisdiction given by this sect 20 was 
of an exceptional character, and should, it was held he cautiously exercised 
and only upon very clear caiise shown there being no mention of mere con 
venience or expediency (4) The section contemplated apphcations by difierent 
defendants hut it was hardly possible that after the rejection of an apphcation 
by one defendant another apphcation might he presented by another defendant 
on the same ground (5) The present aections remodel and embody the 
provisions of sects. 22-24 of the last Code Several difficulties ha> e been removed 
by the altered phrasing Thus sect 22 omitted to qualify the words 
“ another Court " by the words “ hatmgjurtsdictxon." which appeared m sects 23 


(1) Sco Bxoughtoa « CominenUry on tho 
Codo of 1877 , 0 Kinealy 8 CiT Pr Code, 
where, howoTor, it la also said citing Haggard 
V Pclicicr, A C (1802) 01, that poMiUy it 
docs not Lout tho inherent right of every 
Court to protect itself from an abuse of its 
own procedure by stayuig or ditmissing 
actions which it holds to bo ^csatious 


(2) Viraragavayyangar 


Ivrnhnasanu C 


M 344 (1883), tio reference to s IJ 

appears to bo a cLrical error 

Ambalam t Neelamegam S ^ ^ 

I Hukm Chaud C. P a 333. 331 Tho 


(3) I 


■. 4 c. L r 


decision in Meckjeo i Kasowjee, ■ 

232 (1870) appears to show that the Court s 
l>ower to stay proceedings is very estcnsivc, 
opplying to different suits eoienUo * 

ground, and that on an application v » 


party to a suit, a cross suit may bo stayed 
Nothing however, in tho Codo enables a 
Court to stay proceedings because costs tu a 
previous litigation in a foreign Court have 
not been paid Bowles t Bowles, 8 B C71 
(I8S4) 

(4) Khcta t Gaoga Itam 1804, P 1. Ao 
8. following. 1801 All IV ^ OS, Ceffirtr 
Puckchand. 13 B 1"8 (186S) In the first 
mentioned caso it was h'-ld that tho circum 
stance that the points for decision in tho case 
were analogous to those in a suit pending lu a 
Court in another district was cot suScient 
reason for bolding that |ustieo was taoro 
likely to he dono bv compelling tho plamtiJI 
to BUQ in that dui'nct. 

(5) O huaealy s Civ Pr tod*, note to s. 
£0, Huio Chand. C. P (. 33^ 
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'vud 21 Vgaiii, it was not clear wlij the words “ Jctertmuc' were used 

in beet 22, ‘iiid shall daenntne' in bccts 22iind21 Another dilhcult} was 
as to the nature of the application under beet 21 of the last Code, as to which, 
bCt post 

“After notice’ — Ihc section dots not pro\idc for any requisites 
of the notice But a Court inaj in order to give effect to the manifest intention 
of the section adjourn the hearing ol an application and direct that proper 
notice should be 8t.r\cd Notice must be given to the "other parties’ — ic 
not only parties on the opposite, but those on the same side— so tliat if one 
defendant onlj applies he must serve the other defendants vnth notice In 
the under mentioned ease (1) application was made in the presence of the othci 
p irties and was assumed to be with sufficient notice 

“ Apply — Pntm farxe the plaintiff as the arhler hlis has a right to bring 
his suit in any Court which the law allows , and these sections arc onl} intended 
to provide for those eases where, on the ground of espense or convcmcucc or 
boinc other good reason, the Court thinhs that the place of trial ought to be 
changed Parties who desire to have a ease transferred from one forum to 
mother ought clearly to explain to the Court by petition and affidavit what 
lb tho nature of the claim and defence and what the issues arc , thc> should 
state what evidence will be required, and then satisf) the Court that either 
on tho ground of expense or comcnieucc or otherwasc the place of trial ought 
to be changed (2) There was no indication in sect 21 of the last Code of tho 
uatuio of the application to he made to the High Court, tlic w ords “ to tronfer,” 
etc oecurriDg in sects 22 and 23 of that Code being omitted On this ground 
it was held that tho section must be construed as intending something short of 
transfer, ’ ' » ^ ^ 

but only • to sta> 

piocecdin^ . , ections 

which apply to all the eases mentioned in sects 22-21 of the last Code remove 
my difficulty on this head 

“ Objections ’ — ^If these are not put lU on the first daj , as thej ought to 
be, a certain fixed time may be given for putting them in (•!) 

“ Shall determine ’’ — The determination of the Vppellatt Court under 
bttt 23, clause (1), and of the High Court xmder clauses (2) (3), may be arrivtil 
at, not only on the grounds urged by the parties, but also on anj grounds wlucli 
may occur to the Court itself which under those clauses would appear to hav c 
a discretion much hke what it had under sect 24 of the last Code (5) The 
ground that tho portion of tho property m tho local jurisdiction of another 
Court 13 of larger value has been considered not a sufficient ground for 
transfer to it (6) 

(1) Pomingotov Deofl Panday, 2 C L R 241 347 (18701 CIA J2C 

353 (1878) (4) Purrungote i Deon Paodav, 2 C L R 

(2) Khatjja Bibi v Taruk Cliundcr Dutt 0 352 (1878) 

C OSO (1883) (6) Hukm Cliand C P C 337 

(3) Tula Ram v Harjivan Das, 5 A 60 (6) I^l^rungotc i> Deon Panday _ C L R. 

(18S3) See Tcniatks of P C as to absence 352(1878) 

of { Otter of transfer in Skinner v Orde 2 A 



pabt r 
face 21 


SUITS Il« OUJERAL 


193 


“Appellate Court — Sect 23 clause (1) sboas tliat eubordiuatioii lor 
aduumstratu c purposes la immaterial the sole test for the determination of 
the Coiut to uhich the application muat be made uili be that of appeals Ijinj, 
to it from the decisions of the Court m which the suit inaj have been 
instituted 

In some eases appeals he fioin the decisions of a Court in different classes 
of suits to different Courts and the Appellate Court in such cases will he the 
Court to vfluch an appeal would he in the class to which the suit instituted 
belongs (1) 

24 (1) On the apphcatiou o£ anj of the parlies and after Is 

General pawerojixwA noticc to the parties and ajter hearing such 
itT and withdrawal thcni as desirc to hc heard, or of its own 

motion wnthout such noticc, the Htgh Court or the District Court 
may at any stage — 

(а) transfer any suit, ajypeal or other froceeding pending 

before %t for Inal or disposal to any Court suhordmatc 
to it and competent to try oi dispose of the same, or 

(б) luthdraw any suit, appeal or other proceeding pending in 

any Court subordinate to it, and 
(t) try or dispose of the same , or 
(tt) transfer the same for trial or disposal to any 
Court subordinate to il and competent to 
try or dispose of ike same , or 
(ju.) letransfer the same for trial or disposal to the 
Court from which it uas mtlidrawn 

U) Where any suit or proceeding has been transferred or 
withdrawn under suh-seclion (/), the Court uheh thereafter tries 
such suit may, subject to any special directions in the case of an 
order of transfer, either retry it or proceed from the point at iihich 
It was transferred or vntlidrawn 

(3) Tor the purposes of tins section, Courts of Additioinl 
and A^istant Judges shall be deemed to be subordinate to the 
District Court 

(4) The Court tr} mg any siut transferred or withdraw ii under 
tins section from a Court of Small Causes shall, for the purposes 
of suth suit, be deemed to be a Court of Small Causes 


“On the application — Vscpatatcapphcationi8re(iuire I for the transfer 
of each suit (’) Inthccaseofammorancstfricndmayoipb »1 ere no guardian 
(1 1 hkm has been appointed (J) 

(1) llurtaeUna C l C mg (JJ Jot< mltonatli 3Ltter r lUj Knsto 

(.) Ki'honp Ul t Uichw m IW - N M tier K C Til (18S0). 

U P H C. r H-(1S'0J 
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Sec 21 

"Of any of the parties ”—A persoa «lio Lis rccci\c<l a notice o( an 
application made by a judgment debtor to be decUted an ni'<ol\ciit, and srLo-c 
name is on tlic record os on opposing cnditor, is a jiiirti r n m1io«c application 
a transfer raaj )tc made undtr tbis section (J) TJie fiiction pormits transfer 
upon tlio application of parties as ncH as of tlic Court’s oun motion without 
such applicotion (2) 

"Notice — Tin pnaent section unlike the tuo previous sections, requires 
notice to be {.IV cn bj the Court and not bj the partv WJicre the order was 
made without notice having been given to tbe plamtifTs it was set aside (3) 
llic provision as to notice ts one of procedure and practice, and the requirements 
as to notice ma\ bo waived {i) 

"At any stage — riicat words have been added to the first jaragnph 
to remove the difficulty created by the view that a suit cannot be tranifcrred 
liter the hearing has once commenced, as to which there was a conOict of decision 
bee note post Pending ‘ 

Power of High Court to transfer — Besides tho powers conferred 
by this section the High Court, under clause 13 of tho Letters Patent, has 
power to transfer to itself only when it thinks proper to do so, cither on the 
agreement of tho parties to that cfTcct or for purposes of justice, the 
reasons for doing so being recorded in the proceedings of the High Court No 
statement of tho grounds on w Inch the Court will act can be eshaustive Transfers 
have been granted oa the following grounds That the parties and 
witnesses reside in Calcutta , that it would bo cheaper to try tho suit 
there that all parties desired a transfer, (5) that of tho property 
claimed was lu Calcutta, and that it was undesirable tliat an amvi of a 
Mofussd Court should partition such property , that the suit might bo 
tried mote cheaply and eipc<b(tou3ly in Calcutta , (C) that difficult questions 
of law were involved, and tho conduct of tho Judge towards the plaintiff 
made it impossible that he should be able to deal with the suit with im 
partiabty ot freedom from prejudice , (7) that the questions mv oh cd were 
of importance or difficulty, the balance of convenience or cheapness of 
trial, the residence of parties really intcceated and witnesses either in 
Calcutta ot its immediate nei^bouthood , tbe advoncD ol monc) and piestnte 
of books in Calcutta , the defendant’s wont of means to go herself or take her 


(1) Kaasarranji v Iiiiarsedji, 22 B 77S 
(1807) 

(2) Id atp 783(1807) 

(3) Janardhan v Dah^a ^allabb 18M 
P J 11 

(4) Sankumani v Ikorau i3 M 211 
(1889) 

(5) Payn v Admujistrator Gcaersl, 6 C 
760(1680), 6C L R 221 

(6) Joteudronaaitli v Raj Kriato, J6 C 
771 (1889) 

(7) Kapilaauth Sahar v Goremmeot 10 
B L E 16S (1872) Courjon v Coutjoa, 9 


B L B App 10 (1872) proceeded on tlio 
groQod that there nas no reason to suppose 
that »nj very epccially difficult questions of 
law would anso m that case In lloucott v 
IViso 1 Ind Jur N S 94 transfer was 
granted on the ground that difficult j oints of 
la r arose, and it generally appeared that the 
case should not bo tned in tbe Mofussil 
pronded that the interests of the applicant 
vnll bo prejudiced if there be no transfer 
Bonodailo v Gregory Bourhe Part II Ei 
0 C J 1 (1805) 



Past I 
bEC. 21 


SUITS IN GtNEBAL 


195 


w itncsscs to a Jlofussil Court , the refusal to transfer placing difficulties in 
tlio u ay of tlic defence , and tliat tUe prayers for injunction and recen cr rendered 
tlic case eminently ono to be tried m the High Court (1) It baa also 
been held that the mere fact that it -would be less expensn e to try the case 
in tbo Iligh Court uas not sufficient of itself for tbc Court to act upon and 
order tbc case to be transferred, and that to justify transfer it must be shown 
that the trial in the Court m which the suit had been instituted would be un* 
satisfactory (2) 

Tbo application should be made to a Judge sitting on the original side of 
the Court (3) The substantive law appbcable to the case will be tbc law of 
the Court from which it has been transfcrred,(4) The words “to rctnoie and 
tri/ and determine” m the Letters Patent ha\c a wide signification Thej arc 
not hmitcd to an) particular period or stage of the siut, considered as a regular 
senes of steps in procedure After the commencement of a suit between parties, 
as long as the proceedings m the Court of first instance are in such a condition 
that the party is entitled to ask that Court to raise and judicially determine 
an) question material to the final result of the suit as between himself and the 
other party, bo long is the suit m existence in the first Court, and capable of 
being removed under clause 13 m order that such questions ma) be determined 
in the High Court (0) 

District Court —In the Punjab, Central Provinces, and Burmah, the 
Courts o! the Divisional Judge and Commissioner are by the Courts Acts of 
those provinces gi%cn the powers conferred on the District Court by this 
section, which Las not been drafted with reference to tbc system of judicial 
administration prcvailmg m the provinces mentioned (6) An order of transfer 
made by a District Court under this section, transferring a suit in which an appeal 
would he from a decree made thereto, was held not subject to revision (7) And 
the principle was considered to apply where a District Judge had trans- 
ferred a suit from a Subordinate Court to his own file, and before his 
heanog it an application was made to the High Court for its transfer to some 
other Court (8) Tbo High Court refused in its extraordinary jurisdiction to 
interfere, except under circumstances of a v ery special nature, with the discretion 
of a Judge who had transferred, under the provisions of the last Code, execution 
proceedings under a decree from one Subordinate Court to another (9) It was 
held, under the Code of 1809 that where a District Court had junsiction to 
tr) a Slut and the defendant made no apphcation to the Judge or commumcation 


(1) Ilarcndra Lall t, SArramaugala llclnre. 
£4 C 1S3, !8(5 (ISOG) . 1 C W N ITO 

(2) Ojoodcram r Bobiivraoncy Doaatc, 1 
Ind Jur N S 398(1806) 

(3) Doueett r Itisc, 4 P Miac 7 
(ISM) 

(4) Groao f tmirtamaji Doasoc, 4 B L. 
H.O C J,X(1SC0) 

(5) Inthoiaatt«rof thoIX'croeSuiUuitbtt 
Court of Iho iluni f of Dibrojhur, 7 B L. H 
308.312(1871) 


(C) As to iho Punjab bco as. 34 3", 38 
Act ^Mll of 1884 Ai to lilkgo Munsih 
10 Stadias aco I^Ijhmakba r llabi. 8 3L £00 
(1883) Ajmero and Marvars, 2 and 2j, 
Reg I of 1877 

(7) Fand Aimad r l>ulan Ibbi C A. 233 
(1SS4) 

(8) Mubamroad Safdar Iluacn r Puraa 
Chaod. 20 K. 305 (lS9s), s. c, 189^ A 

N 89 

(9J Krubna r Bbau, 13 B. 61 (IS93) 
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to tijc plamtifl with a \icw to its l>cmg ttjcd m a different district, the ease 
was not one lor the eiercisc of any specinl power hy the High Court for that 
purpose (1) 

“Transfer or withdraw” — lliis section, which corresponds with sect 
2o of the last Code, is clcarlj worded to show that it opphea both to the 
transfer and withdrawal of suits, coimngalso transfers to a Court newl} esfab- 
lisbed There is no restriction as to the grounds on which a transfer 
or withdrawal may bo ordered under this section, which apphes to 
the High Court, whose powers under the Letters Patent ha\o already been 
considered A usual ground is personal disqualification on account of 
pecuniary or other persoml interest of the presiding Judge f2) A transfer 
lias been ordered on the ground that serious quistjons of law srero likely to 
arise m connection with winding up proceedings, which it would be difficult 
to discuijs in the absence of the ncccssar) authorities, and that the pro- 
tccclings were such that tlic> would ullimatcl) go before the High Court in a 
\aricty of appeals from orders . (J) also of eiecution proceedings “in order to 
do equity between the judgoient creditors according to the spint of the Cml 
Procedure Code ’ , (4) also on the ground that the transfer would tend to the 
tonvenicnto ol both parties, aud more espccialli to the .ii»phcant (5) The 
fjtt howerer, that tjic Judge of the Court was not suDicientli ncquaJiitcd 
with the character in v'hich the disputed signatures were written was held not 
to be bufhueut ground as m such a ease it would he open to tlic parties to call 
experts (6) 

The scotioii dues not make it obligatory in a Court to ricoid the reasons 
fur its order, aud though it is desirable that the nasons should be recorded, 
}ct a failure to do so will not Mtiatc the order or the subsequent proceedings (7) 
Nor IS the traoslor laialid if the order has been toadc under a iniseonception 
of ficts (8) As to the presumption where there la no order on the face of the 
proceedings see note, (0) as to jurisdiction to transfer, see note, *‘Pc«diiip” 
post 

“ Suit, appeal, or other proceeding ” — The term “ suit ” in tlic earlier 
Code should, it was held, be construed m its broadest senst. (10) 'iiic section 
itself sliowa that it IS applicable to appeals, a power which was not gv\cn to 
flic High Courts by the Letters Patent,(n) or appeals Tlie ease law under 
the Code of 1882 was as follows — ^As regards miscellaneous proceedings, this 


(1) IvTisto Kcondoo i Issur Cfannder 24S {180S} 

Chovrdhry, 11 tV R ISO (1800) (<») Muhammad t I'uran ClianJ, 20 A 

(2) Loburii A&,atar &T Co, IOC 915 395(1898) 

(1884), in which CMC tlio Iranafcrwasre/used (7) Taraclcnath v Gource Churn, 3 W it 
only on the ground that the Judge had mean 147 (1865) 

time bpcn replaced 1)7 another officer, and JO (8J ilamhuT t GirdhanlalJ, 2 Agra, 17S 
which the principles on which transfers oq (I8C7J 

this ground are made ore discussed (9) ,5lieo Piasad Singh i iKastura Xiiar, 10 

(3) l7i Hit muter of The IVest Hopetowo A 119 (1887) 

Tea Co , Ld , 9 A 180, 184 (18S6) (10) In mailer of The West Hopetown 

(4) Xnshna Velji v Mansaram, 18 B 61 Tea Co, 9 A at p 182 (1896) 

(1893) (It) As to Bengal Cml Courts, see e 2J, 

(6) Ivada'tuhiiu t Madan, 3 L W Is 247, Att XII of 18S7 
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R'^tion taVon vntli sect C 17 (cowspondmg with sect 141) washeldto autlioiizc 
the transfer of a claim under sect 331 , (1) and of winding up proceedings 
under the Indian Compamea Act 1882, by the High Court from a District 
Court to itself, the Act proiidmg for their transfer from one District Court 
to another (2) There was a conflict of opinion whether the word “auit” 
m the section which this replaces included execution proceedings or not The 
Allahahad(3)andBombay(4)HighCourt3heldthat it did It is to he observed 
that sect 223 of the former Code related to transfer of applications for execution 
The ^ladras High Court appears to have been of opinion that the word “ suit ” 
in this section m the last Code was used in its restricted sense of proceedings 
before decree, hut that even assuming that it included execution proceedings, 
the limitation as to jurisdiction contained in the section ahich authorized the 
transfer to a Subordinate Court competent to try the suit, could only he imported 
into sect 223 of the Code of 1882 so far as it was consistent with that section (D) 
The Calcutta High Court held both nnder the corresponding provisions in the 
Code of 1859, (fi) as also under the Code of 1882(7) that there was no power 
under this section of that Code to transfer execution proceedings The present 
section extends the Courts’ power oicr miscellaneous proceedings other than 
suits or appeals 

“ Pending ’’—The word used m the corresponding section of the Code of 
1859 was “ instituted ’ It was accordingly held that the transfer could take 
place only on the institution of the suit, and that it was not intended that a 
case in progress of trial might be transferred (8) The substitution of the word 


(1) SithaUkibmi v Vythilmgs 8 M 548 
(1BS4) 

(S) In re Weat Hopetes-n Tea Co, 9 A 
180 (1880) 

(3) GajA Parshad p Bhup Singh 1 A 180 
P B (1870) a decision under the Code ot 
18S0 

(4) BaIajip Ranchoddis, 5 B GS0(I89I)« 
Krishna ^clji t Bhau iransaraia, 18 B 61 . 
\assarranjii Kharsedji 32 B 778(1897) in 
which this section was held to apply to tho 
transfer of an application to bo declared an 
iQsolrcnt as auch an application was a pro 
ceeding in execution, and therefore a suit 

(5) Shanmuga t Ramanathan, 17 M 309 
(IS03) The prec’dmg decision Muttalagiri 
r Muttayar, G M 357 (1SS3) appears to 
favour tho other view Seo Nas3aiTan)i p 
Kharsedp 22 B at p 7S2 (1897) 

(G) KeUmath t Bungshec 17 W II 4‘» 
(1871) Shaikh llamidooddeen r Bhadae IS 
\V R 3I'(1872). Abdoolllyer Macrae 23 
W r 1 (1874), ef Anunl Mohan T CSnja 
Kmt. 13 \V R 2^3 (18*0) fs. 20. Act M , 
41 C. ofl8r21 Chowdhryp >futeeoonu«a, II 
\t R ’■*4 (1871) (a. 10 4et\\I of I6CM 
It i< to l>e oWrvfHl however, that a. f of the 


Code of 1859 has been considerably modiflt I 
by tho present Code See Ilukm Chan I 
C P C 343 

(7) Kishori 3Iohun Sett r Gul ^^alnlnc) 
Shaba, 15 C. 177 (18S7\ ui which, hnwrver 
adherence was given to proTioiis tlccisi ns 
chiefly as a ru1o of practice and in wliieh r o 
reference was made to tho substitution 1 1 
tho word ** pending ’ for institutcJ ’ 

(8) Ram Nath r Gowhur, 2 N W P Jf 
C B 230 (1870), Takoob All r LueJimun 
Das ON W P 80(18*4) AsmedhKoonwar 
V Taylo^ 1804 W R 14, Duraieo SaLoo « 
Jagdharcc, 13 W R 393(1870), Soorendto 
Pershad Dobey r Nundan SItsser 21 M J 
196(1874). bat seoTameknath k r; 
Coorec Chum Mookerjee, 3 W It 147(le 

in which it was held that wL>-ii u Jj 
transfers a esso to bta own fb t. ^ t 
liberty to amend tho mure , 

and to frame additional iuu # a > ^ , 

the whole case excefA i a*, 
apon wluch there ha* lv«-i a ^ 
Andastoremand 
Zahoor v Thalcvirsfier I , 

4sl (1S70). 
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“ pcndifi{j ” hats on} such construction in future, a construction which is 
further prohibited hj the insertion of the words "ot ony tinge ” So it has been 
held that the High Court lind jurisdiction under this Bcclion to niahe n transfrr 
to ft Subordinate Ttidge tliough tlie ease was in part licsrd (I) Fsen now, 
lioircvcr tlio section wi)l not ftnfhoriBc n transfer afTecting nnj' specie! 
etclusivc jurisdiction conferred bj law (2) So Rs the Court which pronounced 
tlic judgment is flic onlj Court winch can retien it proceedings on an appliea* 
tion for a roMow of ft Court s decision cannot 1« transferred to another Court (3) 
Nor ma) a District Court exercise its powers to transfer bo ns to oust ftnv Court 
of a junsrhetion over any particular suit which may ha%e been referred to it 
b) order of ft High Court < r other Supreme Court (4) Tliiis, it has been hold that 
the terms of tlio section are inapphcable to a suit which the Subordinate Court 
had received by an order of remand from a Court to which the District Court 
was itself subordinate (5) 

The word "peHdotj” denotes it is said dul} pending The suit, therefore, 
to he transferred must, it has been held he pending in a Court of competent 
jurisdiction and an order made under this flection will have no effect if tlie 
Court in winch the suit is ponding has no jurisdiction o\ or it (fi) 

Subordinate — \ tnnsfer maj be made only from or to ft Court 
to which the Code applies In tho under mentioned case (7) Hutchins 7, 
considered that the District Judge would lift'c tlie power of transferring ft 
ease pending before ono xullsgc miinsif to nnotlier, not under this section, whieh 
lie considered questionable, but under genera! principles as some one must 
have tho power and it would bo best vested m the munsif’s ofBeial superior, 
the District Judge The subordination contemphted is apparently not that 


(J^ Patamsami r Thondaraa 2ft M. t»95 
(1902) See 33#ndlm baik r lofebi Koar 7 
A 3t2 (1885) though as to tho deemon (hat 
it a case la part h^’anl and transferred it can 
not bo deternnned on tho oridenco taLcn in 
the Brat Court, aeo 0 XVIII r IB c) 2 jvtl 
Seo also cases m paragraph on the term 
‘ Sutt, ante The obacrrations in Kjshori 
Mohun t Gul Jlfahomcd, J6 C 177, which 
decided that the section did not applj to 
execution proceedings overlooked tho change 
which has been eSectod in the section, and 
are, itw submitted neither binding not good 
law 

(2) See EuUn Cband, C P C 344 

(3) Earn Nath t Gowhur, 2 N W P 230 
(1870) 

(4) Hakm Cband, CPC 344 

(ft) MahomedZaboore ThakooranesBntta 
2 N W P 481 (1870) As pointed out la 
Hukm Chand, CPC 344 tho decision in 
Hamedoollah v Jlutecoomasa, 15 W R 674 
(1874) also turned to some extent on the 
same principle , stress having been laid in it 


on the circumatanco that a tranafor made in 
such B case might bo ineooaiateat with tho 
order oi remand and change the Court to 
nhich the appeal from the final order would 
lie in tho case But sco also lihruchnatli 
Slookctjee v Gonree Cbum hloolerjee, 3 TV 
R 147 (1863) In Sita Ram v' Nannl 
Bularija 21 A 230 (1809), it was considered 
that a S5 ma not applicable to a case 
remanded under a BG3 of the lost Code 
(0) Peary Lall t Komal Xishoro G 0 30 
(ISSl) , hrotilal t Jamnadas 2 B H C. R , 
A O 40(J8C3J, Jagjtvan V Magdum 7B 
487 at P 489 (ISS3) , Leclgard v Sail. 0 A 
m (1887) , s c , 13 1 A 134 , E V JTangal 
Tekchund 10 B 274 (1S8C), Pachaoni 
Awastho o nahi Bukah 4 A 478 (1882) , 
XUm Narain r Panneswar Narain 25 C 39 
(1897J TVsivcr will not avail where the 
Oonrt has no inherent jansdiction, otherwise 
JO case* of mere irregidanty Sankumani » 
ILorso 13 M. 211, 213 (18S9) • 

( 7 J Bakshmakka v Bali, S hf BOO (1885) 
See Hukm Chand 0 P C 348 
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for the purposes of appeal ns m sect 23 clause fl) oi/e but of an ndmmistn- 
ti\o clianeter(l) It 1ms formerly held that once a Court withdrew a suit 
and transferred it to its own files for trial, it exhausted all its powers under 
tins section and it is not competent to retransfer it again to a Subordinate 
Court (2) Tho section liowc\cr [see (1) (6) (m)] now authonres a Court after 
withdrawing a case to retransfer it for trial or disposal The Subordinate 
Court must be competent to trj the suit — ^tbat is, must have jurisdiction (3) 
A District Judge can transfer a probate case for tnsl to a Subordinate Judge 
under clause (d), sub ®cct (2), sect 23 Act XII of 1887 (4) ^\^le^e in a recent 
case a suit was filed as a Small Cause Court suit in the Court of a Subordinate 
Judge wbo had both Small Cause and regular jurisdiction, and he transferred 
it to the file tried by him as ordinary Judge, and passed a decree deciding a 
question of title to immoveable property, it was held that there was no sub* 
stantial irregularity, and that the decree was not final, but appealable, since 
it could not have been passed by a Small Cause Court (5) As to tbc power 
of District Judges under the Bombay Civil Courts Act, to refer to Assistant 
Judges applications under special Acts for disposal see note (0) 

"Try or dispose of” — The word “trial” includes every recognized 
method of procedure laid down m the Code and it is not necessary for tho 
transfer that the Court transferring should not contemplate a reference of the 
case to arbitration (7) The present section odds tho words “ dispose of," which 
will often bo appUcablc in the case of tbc miscellaneous proceedings to which 
tho section is extended 

" Court of Small Causes ”~Thc expression “ a Court of Small Causes ” 
in the last clause of this section means a Court properly and strictly so called, 
and -does not include a Court invested with the jurisdiction of a Court of ^mall 
Causes (81 The High Court in tho eierciso of its appellate jurisdiction, has 
the power to transfer a suit from the Calcutta Court of Bmall Causes to anj other 
Court having equal or superior jurisdiction (9) Tbc Court to which a suit is 
transferred will not become a Small Cause Court, but only the suit transferred 


(1) Sco Hukm Chand, C P C 349 

(2) Amir Pogum v PniLlad Das, 21 A 304 
(1903) , Fatima Btbi t Abdul Majid, 14 A 
631 (1892), Sukbanm v Gangaram, 13 D 
C64 (I8S0) , Sita Ham t> Nanni Dularjr, 21 A 
230 (1899) [romandl , handan Pra^d r 
Kenney, 21 A 350 (1902) [transfer of 
pauper suit] Ttio first and third cases wrro 
iliatinguishod With rcfcrrncc to tho proTisions 
of Act XII of 2887 [Erngal Cinl Courts] 
in Gappu Lol r Mathura Das, S5 A 183 
(1902) 

(3) 1*1 llu I,al t Maihar Ilusain. " A 239 
(iSSI), llaji Umar r Ooo^tidji, 31 B 411 
(1910) 

(4) Kunj>Ec?iariGo«ura{v IlrntCTiaiiln 
I^hin, 2', C 340 (1895). 


(5) Han Balu Goelawad r Ganpatrao 
Lakhurjirao Gookawad, 33 B 190 (1913) 

(6) First Assistant (JoUector v Arde«ir 
Ftamji. 10 B 277 (1891) 

(7) Hukm Chand, P P a 319 citing 
Banarsi Das r Pam Kishan, 1839, P It. No 
107 

(8) Ramchandra r Ganosh 23 R 332 
(1698) , dias. from Mangsl S n r Rop Chand. 
13 A 321 which was aLio dtwntisl from m 
Dulal Chandra Deb p Ram Nsram Deb, 31 
C. 10u7 (1901) 

(9) Kadambini Raiji r Sfailsn Vfohsn 
Rasaelc, 8 C. W. N 217 (JCQ?) Sre aa to 
this rasp, Shamshrr Munlal r Ganradra 
Nsmin Miller 29 a 493. 600 
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be tiled as a Small Cau'^p Covirtamt (1) In tlm rase under mentioned 12) a 
Small Cause Court suit nas instituted before a Judge invested mitli jurisdiction 
to trj it He retired from ofiice, ami the Djstnct Judge directed liis gucctssor, 
who had no Small Cause Court jumdjclion,1o trj it, it n as held that the order 
must be considered as passed under this section, and no ap| cal laj from the 
decision to the District Court 

25 (/) JV/mr rt»y pnr/y to a swjf, aiypcal or other fro 

Power of Governor ceedi7)g fendmg m a Ihgh Cowl frcsidcd 
General in Council to oiPK hy a Single Jttdgc ohccis io ih hcing heard 
transfer suits Judge satitjicd that there are 

reasonable grounds for the olgcchon, he shall male a rqiori io the 
Goiernor General m Council, vho may, by nolijictiUon in the 
Gazette of Indio, transfer such suit, appeal or proceeding to any 
fithfr High Court 

( The law npphcahlc to any sud, appeal oi proceeding so 
transferred shall he the (an nhch the Court tn uhich the suit, 
appeal or proceeding vas originaUi/ instituted ought io hate applied 
to such case 


INSTITUTION OF SUJTS 

I 26 Every suit sliall be instituted by the preseut«/to» of 
, ,, , * a plaint or in such other manner as mag be 

“Plaint”— A plaint means n private memorial tendered to a Court in 
which the perRou sets forth liis cause of action, the exlubition of an action 
m writing (3) It answers to the *' statement of claim ” in England In India 
a pHintif! may picsent a written statement also 0 VI7 rr 1-C presenho tlic 
contents of the plaint which is the document witli wluch ev cry suit is justitufed 
in this country its object being to invoice the Coast’s assistance for the declara 
tion preservation, or cnforc*ment of the plaintifi s right A suit, according to 
this section must commence with a plaint , and a proceeding which is capable 
of ternunating in a decree or an order having the force of a decree cannot, on 
that ground alone, he deemed to be a suit within the meaning of the Code, if 
it has not commenced with a plaint Such n proceeding is, in strictness only 
a proceeding in a suit (4) 

Presentation (a) Time — ^Tha onlj question winch anses as to tins is 
wliether a pkmt may he presented on a Sunday or Lohdaj, or out of Court 
hours It lias been enjoined that, without the consent of parties and in the 


(1> Krislina Vdii v Mausatam, 18 B 61 
(I8<rt) 

(2) IsAuI<“aliwar Uaj 
Khan. 5 A 274(1833) 


(3) Assan » I'atliaiBTna 23 Jt at, p G02 

(4) tenVala Chandrappa t Ventata Itiim 
» M 2''<3 (1893) 


Dost 'Ufthomed 
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ab’icncc of urgent neccssitx no ci\il trial bIiouUI proceed on Sundajs or 
gazetted holidays (1) In India horrc^cr, Sunday js not a dies non (2) and 
the holding of i judicial proceeding on a close holiday, though it may be an 
irtegulafltj which if prejudice be shown would entitle a party to lia\c the 
proceedings set aside is such an irrcgnlanty as can be waived (3) It has been 
expressly proaaded in the Bengal, NWP, and Assam Cml Courts Act, 
and the same will probably bo held on general principles, to he the case that 
a judicial act done on a close hohday is not invalid by reason only of its having 
been done on that dav (4) AplainttaavboteceivcdandBdmittedonaSunday(5) 
or other holiday (6) There is, however no necessitj to do so , for under the 
Limitation Act, If the period expires when the Courts arc closed the 
suit may he admitted on the day that the Court re opens and so may any 
application (7) 

(6) To whom — The former section required that the plaint should he 
presented to the Court or such officer who was specially appointed in tint 
behalf This ivill be so now though the words have been omitted Ordinanlj , 
the plaint is presented to the Court A delivery to the clerlv of a Small Cause 
Court has hcen held sufficient , (8) but not to a turcir (9) or moonsertm (10) A 
plaint under Act X of 1859 presented to an Assistant Collector and not to the 
Collector was held not to be properly filed (11) 

(c) Place —Ordinarily, the plaint is presented in open Court Tho 
placing of a petition of appeal on a table when the officer is not present is not 
a presentation to him (12) Th? Allahabad High Court held that the pre 
scntation of a plaint at the pn\ate residence of the Munsif nas not a sufficient 
institution (13) But in Bengal a plaint delivered at the prnate residence of a 
clerk of a Small Cause Court has been held to base been properly filed (14) 
Wlicro a plaint sent hj post was accepted the institution was considered 

(1) C If C Cea liulos J\o 2 tbohotxiay wa» in accordance mth a cifcuLir 

(2) Afiler in Fngbnd 29 Car IT c e C which had no legal force 

blit other holilaj-s arc p'riode of vacation (7) Peary Mohun r Ananda Charan J8 
only and pToc..cdinps arc not euepended C 631(1891) Sombasivai Ramasami 29 M 
PetersdotS a Ahnd?jncnt, 2od cd vo1 v , 179 (1698) 

p 60 D (1) Tho term appears not to have (8) Mudden tlohan r Fakcer bisicas Sath 
been used m its stnet sense by Dance J SCO Rep 3G 

in Sami asiva t Ramasanii 22 M at p 181 (9) Raj Chandcr v Joogul, IS tV R* 172 

(1898) (1872) 

(3) Ram Das r OfT cial Ltqui bitor, 9 A (10) Tq| Ul Jeen r Ghafoor ul ni*sa 3 A 

srr (ISS7I if C R 341 (1871) 

(4) Act XII of 1887 ■ 15(3) A sa1« of (II) 'Musiimat Roopa t Sheikh \nwar 4 

projicrfy In ciccntion on a close holidvy has A. It C. R 35 (1871) 1 ut tho proccwlin"* 

been hcl 1 not to be illc^I Risnim r &lub are voidable only at the instance of tho 
un ni sa 3 A 333 (ISSO) A local iniiiury dcfenlint Slackintosh e Koshee \atb 21 
on 5 nday was however, set aside chiefly R 450 (18"4) 

because tlie defendant s vakil statoil he cooM (12) Taj Uldcen r Chafoor ul nissa 3 V, 
not atten 1 and no other notice was giTcn 11 C R 341 (18"1). 

JJulhoor Tusoda 1- W P 230 (18"2) (13) JaiKoarr Ilecra IaII 7 A H t,!^” 

(') IniTitnr Protal 10 W R 230(18"!) {IS~4) 

(f) Ib Golinlr Ilsrpopal 3 R L. P (14) MuJJea Mohnnr Faletr P swv« Vnfl 
\pj 72(18C‘l) in the Utter ess* lionwer ^ C. C. Pep. 30. 
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snfBcicnt by the Sladraq Jligh Court (1) Wierc a plointi0 presented a plaint 
to the District Court the Subordinate Judge’s Court in whicli he ought to liave 
presented it being then tcmporanlj closed, it was held that tJic District Court 
could not bo considered a Court of first instance competent to rcceuc the 
plaint (2) 

Date — The Code docs not proxido that the plaint should be dated, but it 
J3 genonlly proxidcd by rules framed by the High Courts that the actual 
date of presentation should be endorsed on the plaint by the officer rccoinng 
it Where a plaint was presented on the 29tii and tito cndorFcmcnt stated 
that it was accepted on the 3lBt the former and not the latter date was held 
to be the date of institution (3) AMiero two suits are filed on the same day it 
must be presumed, until the contrary is proted, that they were presented and 
admitted in the order m which the numbers appear in the Dogister of 
Civil Suits (4) The Code docs not ordam or imp!} that, in the absence of 
a sufBcicnt stamp there can be no presentation, nor does the Limitation Act 
There is no narrant for wfemns that a plaiat means a plaint dulj stamped 
So where a pLaint vas presented on the 14th September with on insufficient 
stamp but the deficient stamp duty was paid on the 16th September, it was 
held that the suit was instituted on the Hth September (5) The date of institu- 
tion shuiild bo reckoned from the date of presentation, and not from that on 
which the requbito court fees are subsequently put in so os to make it admissible 
as a plaint (C) 

Regiatration — Sect 17 of the Registration Act (III of 1877) does not 
apply to proper judicial proceedings, whether consisting of pleadings filed bj 
the parties or orders made by the Court (7) 


Summons ajid Discovery. 

3 27 JfV/etc a suit has been duly instituted, a siimmous 

Sununons to defend- may bo issued to the defendant to appear 
3“^ and answer the claim and may be sericd tn 

manner prescribed 


Sammons — See notes toO Y r 

(1) Santaranarayana v Kunjappa 8 H 
411 (I8S5) approTiag Sloparti t Vappala, 0 
M H C R 130(1871), but had it not been 
accepted the presentation trould not iaro 
been cotiaitlerecl valid. 

(2) RaJDayav Muharoadbhai, 10 B U C 
R 405 (1873) Motnal i Tamnadas 2 B 
C R 40 (18C5) 

(3) Young i RfacCorkingdale, 19 TT B 
159 (1873) 

(4) MurtiV Bhola Ram, IC A 185(1893) 

(5) Dhondiram v Tuba Saradan, 37 B 330 
(1902) in which it was stated that this new 
was in, accord with, the decisions of lha 
Calcutta Righ Conrt cited in the report and 


J 


with Iho judgment of Subntmama Ayyar 
J.inAssant Pathamma 23 M 494 (1690) 
(who diaseated from the decision Venkata 
TOsyju V Khshnayya 20 M 319 (1897) 
which was approved and distinguished bi 
Davies J ) though not with the decisions of 
the Allahabad High Court cited in tbo fist 
meotioncd ease 

(6) Uoti Sahu t Chliatn Das 19 C 3 U 
(1892) Tbo case of Yakut tin niasa 
Euhorce 19 C 747 (1891) wasdistuigu. 
and explained in Sutendra Kumar » K 
Behaiy, 27 G 814 (1900) 

(7) Biadcsri Naik r Ganga Saran 
171 (1897) B c , L B 23 1 A 4 
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28 {1) A summons may he sent fo) service in another Is 

^ ^ rnovincc to such Court and in such manner as 

when defendant resides may bc prcscnocd by lulcs m jorcc m that 
m another province proiincc 

(2) Tlic Court to winch such summons is sent shall, upon 
rpomnf tliprnnf. n rocccd as i£ it had been issued such Court 
Vn the summons to the Couit of issue together 
\ny) of its proceedings with regard thereto 

Iher province ’ — Sco notes to 0 V rr 21, 2T foit. 


[cs issued by any Civil or Revenue Courtis 
\ situate beyond the limits of British India 
I may bc sent to the Courts m British India 
\ had been issued by siicli Courts . 
jthc Courts issuing such summonses have been 
fitinued by the authority of the Governor 
II, or that the Governor General in Council 
1 in the Gazette of India, dcchrcd the proa isions 
apply to such Courts 

Igj^g^Xhc words'* or cou/tnucif 'were inserted by scot C2, 
or Courts m Gwalior, Indore, Bundelkhnnd Bhopal Jlulwa, 

f opawar Agenen^s, sec the “ Garctte of India ” March Ktli, 
9-332 

to such conditions and limitations as may ho 
[, prescribed, the Court may, at any time, either 
^ of its oun wioCion or on the application of any 

tch orders as may he necessary or rcasonahJe m all 
ers relating to the ddncrij and answering of 
•rogatories, the admission of documents and facts, 
‘/7ic di5COtery, inspection, production, impounding 
I return of tfocM»icn/9 or other material objects 
vcihlc as eiidcnce, 

tmmonses to persons tehosc attendance is required 
r to giie eirdenrr or to produce doaiments or such 
• objects as aforc’^atd ; 
yfart to he protrd hyajidant. 


^ee Orders XT \ll XITI W T , MX , an 1 s t ' ►'*^0 

The section is new 
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31. The qyrovisions %n ^ixlton^ ?r, QS ami 2^ shall applj/ 
ir™.mo.s '? ^mnmomes la gke evidence or to f reduce 

(locuments or other material oojects. 

82 The Court may compel the aitcmlancc of any person to 
Penalty for default a summons Jios hccu issucd under section 

'to and for that purpose may — 

(a) issue a uarrantfor hs arrest ; 

(h) attach and sell hs properly ; 

(c) impose a fine upon him not exceeding Jiie hundred rupees ; 
(r?) ordei him to furnish security for hs appearance and in 
default commit him to the civil prison. 


JuDnMrNT AND Dfcrff 


33 The Couit, after the case has been licard, <51^11 jiro- 
nounce judgment, and an such judgment a 
decree shall follow. 


Judgment and decree 


Judgment and decree — See note$ to 0 XX , pou 


Intprfst. 

34 {]) Where and in so far as a decree is for the pay- 

interest ment of money, the Coiut may, m the decree, 

” ” ’ order interest at such rate as the Court 

deems reasonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the decree, m addition 
to any interest adjudged on <!uch pnncipal sum for any period 
prior to the institution jof the smt, with further interest at such 
rate as the Const deems leasonahle on the aggregate swra so 
adjudged, from the date of the decree to the date of payment, or 
to such earher date as the Court thinly fit 

(2) "Where such a decree is silent with respect to the 
payment of further interest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earher date, the Court shall be deemed to have refused such 
interest, and a separate suit therefor shall not he 

Interest — Act XXIII of 1861 , sect 10 The word' "uhen a decree is 
for the payment of money,’* and the second paragraph of sect 209 of the last 
Code winch the present section Tcplace^ were introduced by sect 20, Act MI 
of 1888 It onl} deals until interest after suit As regards interest up to the 
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d-\to of suit, this IS a question of substantn e law (1) Orilmaril) and subject to the 
exceptions recognized by that law the rate agreed upon must be awarded up'^ 
to the date of suit (2) Interest after date of suit is according to the opinion 
of the Calcutta (3) though not of the Madras High Court, (4) in the discretion 
of the Court notwithstanding that a fixed rate of interest is mentioned ns paj 
able “ up to rcahzation ‘ No additional Court fee is tcqmred on account of 
the claim for interest from the date of institution of suit till payment (5) There 
is no analogy between interest awarded under this section and mesne profits 
under 0 XX r 12, post (6) 

Sect 8G of the Transfer of Property Act (now 0 XXXIV r 2) excludes the 
discretion gis en b} this section and binds the Couit to decree the rate of interest 
provided by the mortgage if not illegal down to the date fixed b} the Court 
according to the terras of the second paragraph of the section (7) After this 
period, interest will run at the Court rate up to date of pajment according 
to the practice and rules of the Calcutta High Court (8) This section relates 
to a decree for money, and a mortgage decree, until it teaches the stage shown 
b} sect 90 of the Transfer of Propertj Act, cannot be so termed (9) 

(1) Some decisions on the Interest Act (4) Rimachandrat Devu 485(18S0) 

(\XXII ol 1839) and others relating to tho (5) Vithal llarn Govmd^a5udeo 17 B 

qu>stion of interest such as the doctemo of 41 (1893), it stands ou the same footing as 
pcnslties (sec Contract Act s os amende I future mesno prolits ib 
hi Act M of 1899) which docs not apply to (6) DuarU Natli Biswas i DebenJra hath 
stipulations :n consent decrees (Shiro Kuli Tagore 33 C 1332 (1900) 

Tiraapar JfahaUjo, 10 B 433 (18SC) contra (7) SuryaNammSmgbt JogenJra ^afaln 
^ogappat ^cnk3tro8 2t3I 205(1900) tef Roj 300(1892), Subbarajw Ravutha 
to Pai Balkishen Diss V Raja Run Bahidoor mmda t Ponnusami Aaddar, 21 M •'W 
Singh IOC 303 (1833) and sco Run Baha (1897), Chaturbhai Kanan v IIatbham]i, 
door Singh V Poj LarainDass 7 C L R 82 20 B 744 (1895) Sco in this connection 
(1880)1 the rule of damdupat (as to which tho distinction draivn in Umes Chundcr 
alsosecpoa/l, pajmcntofintcrcataftcrduo Sircar* 7abar Fatims 18 C 104 (1890) 
date andintcrcst paysblc sccordiag to mcr Kali Prosoni o t Protab 17 C U N 221 
cantilc usage and other eases will be found (1912' and for rue whcrcnointcrestis stipu 
in the notes to 0 Kineal^ a Cir Pro Code V Istcd for m a mottgaso bond, sco JlaVbub 
recent decision is Ram Sundar Ivocr t Rsi All a All \hrneJ 49 C 314 (A C ) (191 1) 

Sham Krishcn 31 I A 9 (1900) Porpnj fnonc is rccoscrablc for being a elnr*e m 

incnts of interest by instalments and Iiinita tho nature of a mortage, it should hs\ u been 
lion, see Abdul Ahnd t Mahtab Bibi 35 A in wnling on 1 regutcred), following Kutti 
378 (1913) distinguishing Kallu r llalki, uinma t Madias a 5IeDon 11 M L. J ISO 
18 k 293 (ISOC) nnl Anwar Husain f (1901) disting lulling Imdad Hssam Klan 
Ivilmi Ivhaii 20 \ 10‘ (1901) r BadnProsad 29A 401 I.aj»anUKun»ar 

(2) Sec 0 Kinealj s Cn Pro Codt The r Shwm Namn Suigh 30 A 220(1911) , lU 

matter IS not here dealt with as being brj-oiil meswar Ko.r r Mahomed M hdi 20 C 3J 

the scope of the Comtaentarj (189s) Maharajai f Bartpur i lUm 1 Kanr j 

(3) Manpniram Marwari r Dhowlal 1 03 IVi, 23 A 181 (IWJiJ), ],jkar bajjad r 

jaC-CGO 1 11 (IRsf) andtheaaraowash II I bt Narain Singh 21 V S^l (Isj') 

in Bimlaj unJ rtlic lodoof lbo9 Cmall (S) Jo,^endpa Nath Mui k rj t r M -*L . 

r Nurbibi 3 11 202 (Is?'') But it lias Abraliam b t M N 7' J (1 fc , <,t^ , 

recei ll) U-cn hcl 1 in CalcutU that ll e t* uri rasiw eil«-d in thii. 

11 l«un I to award interest from the date of (9) llarc-ua U» I. rJUrL’ r ' ^ 

BUit to date fised f r rrdempti n unlrws Jlshs ukUb»ui 2 l,oi=, L. 1 }^. 

the rati w penal Ivali I*rosonno r IVtal Sw-c ( inva r Nibaj*" , r \ i 

17t \N ^ 221, 220 (1-12) 
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'lljo Court bn's obo a dis.cn.lion to award inten st after dttrtt 'llio contract 
becomes merged in the decree and the jhmtifi recovers onl> such intcrcBt 
as, according to tLc course and practice of tbo Court is allowed on debts for 
\Ybich the creditor has the sccimtj of its decree (1) Interest if not given in 
the decree is taken to haso been refused (2) but a l>art> inaj by Ins conduct 
be estopped from objecting that c\ccution cannot issue for a higher rate than 
that proMded m tlio decree (3) If a decree holder gives up a portion of his 
claim and vcrballj agrees to receive the remamder bj instalments, ho docs not 
thereby give up interest to a Inch he is entitled under tlic decree (4) The rule 
of damdupal exists onlj so long as the contractual relation of dcbtoi and creditor 
exists but not when that relation has come to an end by reason of a decree (5) 
Thus where a decree has been passed on a mortgage the rule does not appl} 
to tho interest accniiiig after the date fixed for redemption (6) The rule of 
{iftmdiipat IS not applic iblo if it was not applicable at tho time when the decree 
became fimi and binding (7) The discretionary powers conferred by this 
section inaj be exercised n ithout reference to the law of damdt/pai (8) 

“In the decree — I Court is not empowered b) this section merel) 
to embody m a decree interest which bos been adjudged pajoWo m tho suit 
ioi It is said that such a reading of the section would make it surplusage, as it 
does not leqmro a rule of procedure to enable a Court to decree a relief which 
it has adjudged in its judgment (9) It has therefore been held that the Court 
may in the decree order pa}ment of interest from the date of tho suit 
onwards although tho judgment awards interest for the penod prior to the 
institution of the suit only (10) But where a Judge m adjudging a specific sum, 
principal and lutcfcst m terms dismissed " the rest of the claim ” it was held 
that as tho claim foe interest after tho institution of the suit was part of " tho 
rest of tho claim and with it stood dismissed the Court could not give interest 
b} way of amendment of its decree (11) MTierc a distnct Judge gave no interest 
from the date of the suit and there was nothing to show that this was an over 

(ij Btahcsiur Surcoah f KalceLaoatb (5) /» re Jlan LaU 10 C tV N 

Sarmah 11 W It 45S (18G9) the coosoli 881 (IDOQ) 

dated sum bears interest from and after (6) jianda Lai Toy r Dhirendra ^'ath 
decree but thi? is not compound interest ChoLrorarti 40 C 7i0 (1013) follonin^ 

} ut interest on a fixed sum decland to be re Uan Loll Muilick, supra not following 

duo by the decree Jodoonath Koyu Dwarka Bam 2u»nhyo Audhjeary r Cally Chum 

knath Cbatterjeo 1 IV K Jliac 15 (ISiMj Dey 21 C 840 

and BOO Jaleahar Eai v Anrut Pai 05 A (7) LaU Behary I> «tt t Thaeomoney 

302 (1913) IXrsaee 23 C 899 (1896) 

(2) See Iwllooram Baboo t I>ooi;i,anatli (8) Uhondshet v Taxji 22 B 80 
Taloorkdar lOVV R 175(1868) laMadhub (1806) 

lal IvJian t Loyaa Ghoso 0 C L F 231 (9) llasanSJaht Shoo Prasad, 15 A I2J 

(1880) the decree garo interest bot did not 122 (1893) 

specify tho rate and tho usual Court lato (10) L-Olai Ram t Pall Ram 7 A 7 j 5 
was allowed (I8S5) in which it was held that there was 

(3) Sheo Golam Lall e Bam Prasad 4 no ronance between the judgment and 

C. L R 20 (1S79) 8 c., 5 0 27 decree 

(4) aiohammed Mojoomdar i Pnrtab (H) Hasan Shah r Sheo Prasad supra 
Chuoder SiBgh OR P Miso 121(1860) 
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sight or mistake on his part the High Court treated the matter as if he had with- 
held such interest m the exercise of bis discretion under this section and this view 
was approved by the Privy Council (1) 


Costs 

35 (7) Subject to such conditions and limitations as may he 

•prescribed, and to the 'provisions oj any law for 
the timebeiny tn force, the costs of and incident 

t property 1 

‘ necessary | 

the Court 1 

^05 Jio jurisdiction to try the suit shall be no bar to the exercise of | 

such powers 

(5) Where the Court directs that any costs shall not follow fi 
the event, the Court shall state its reasons m writing 

(3) The Court may give interest on costs at imy rate not fi 
exceeding six per cent per annum, and such interest shall bo 
added to the costs and shall be recoterahle as such 

Costs generally— The present section replaces sects 218-222 of tl" 
last Code The first clause is with some additions token from s C of th<* Juji* 
cature Act of 1890 and m effect embodies the proMsions of sects 218-220 rf 
the last Code As regards the subject of execution see sect SC of this fyxV 
Sect 231 has been transferred to 0 Xi. f 6 where it appears os til'* t’ 
clause of that rule Sect 222 is incorporated in the third clau*'* of < * 
section the direction os to the pajment of costs being paid out of or 
upon the subject matter of the suit being omitted The power to < u 
IS contained in the first clause of this section As regards this, ft f At 
held that a mortgagee hating had the benefit of a partition nt I it j 
accepted and approted of it as part of his title was though not e ;»*'/*>• 
the partition suit bound bj the equities attaching to the mortgi/*/* • 
as incidents of the partition and was therefore liable in resp^ft ^ y 
tionate share of tho charge for costs created by the order of I* l/, 
m that suit under this section and such proportionate share of (!*■»,. ^ 

bo deducted in puonty out of the proceeds of the sale of tl ^ 

petty (2) Under tho circumstances stated the cases dcci Ir 1 • ‘ ^ ^ 

sections arc here given 

Disposal of costs —Sect 218 of the last Code ^ ^ 

disposingofanj apphcationunderlhisCode theCourtrrar- ^ ^ J 
the costs of such apphcation or may reserve the con-i f , ^ 


fl) MimumdirHirsMe lVa^l^«-lW-l (5) WirtVrxsJ * ^ 

1- C 57Ii 3.1>(I«1S) Sicomu.i ' 
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for any future stage of the proceeding ” When costs of an interlocutory pro- 
ceeding have been disposed of, the a\^ard of general costs of the suit does not 
interfere with that interlocutory order (1) A Court finally dctcrnuning a suit 
13 bound to decide by which of the parties before it the costs shall be borne , it 
IS not at liberty to declare that the coats shall be borne by the unsuccessful 
party in a suit to be hereafter brought (2) A decree dratvn strictly in accordance 
with the pro% isions of sect 83, of the Tranafec of Property Act, directs the costs 
to be recovered out of the mortgaged property (3) An omission to award costs 
I cannot be considered a mere clerical error, but must be rectified by w aj of rcMCw 
i Within the prescribed time (1) 

Parties paying or receiving costs — ^Thc person who reccuea the costs 
must, of course, be a party to the suit As regards the person who niaj be 
ordered to pay, the general rule in English Courts has heen said to bc,(j) that 
Courts have no power except o\cr parties to the record, though an exception 
has been made where the party before tbe Court u> a mere puppet in the hands 
of a stranger to the suit The Courts here have, in some cases, ordered persons 
not party to the record to paj costs (6) But under the last Code onl^ parties 
could be made liable This appeared from the words, “anj other party io 
the sitii ’ in sect 102 of that Code (7) Where, however, there has been a cOn 
tempt of Court, as where strangers were the teal though hidden plaintiffs, and 
had executed a false lease m favour of the nominal plaintiff, vsho had brought 
the suit on the strength of such false lease, it was held that though the Code 
gave no power, yet that the High Court, inbenting the powers of the Supreme 
Court could Older such strangers to pay the costs of the smt (8) Persona 
interested, on behalf of whom a smt IS brought under 0 1 r 8(formcrI> sect 50), 
but not joining or joined as parties, should not be made to pay costs (9) llTicrc 


(1) R&dliapctsad Siugli v Rata Pumc'i 
war Singh, 0 C 707 (1882), S C 10 I A 
113 

(2) Kasheu Chunder t Bungshcc Buddun, 
23 W R 89 (1874) 

(3) Maqbtil Fatima i Lalta Prasad, 20 
A 523 (1898) in winch a direction in the 
decree was held to be merely iormal com 
pliance with the Code and was not intended 
to maLo the costs recoverable personally from 
the judgment debtor As to mortgagor s 
personal liability, sea Rutneasnr Scin t 
Jiisoda, 14 C. 185 (1886) , ref Damodar Daa 
V 35udh Ivuar, 10 A. 179 (1888) 

(4) Ram Sahoy Singh v RooUioo Singb, 
15\V R 414(1871) The Court has refused 
to interfere where the applicout has delayed 
too long Oodoy Tara v byud Jonah 17 W 
B 35S (1872)'^ or the judgment has, been 
appealed against and a final decree passed 
by the Superior Court Bilas Singh v Sal^ 
Ram, b D N W (18bl) p 4G6 

(5) Bt-vis t Turner, 7 B 484, 486 (1833) , 


bol as to whether the Supreme Court, whose 
powers ore inherited by the High Couit, 
would have been bound by Hayward t 
Gifford, 4 hi & TV 104, sco judgment of 
PcaeocL, C J , m Jointeo Chunder Scin t 
\nundoLall Doss, 14 VV R 1 (18G5) (appc<ds 
from original jurisdiction) 

(6) See cases cited in Goolam Hoosem t 
Fatniabai, 8 B 391, at p*392 (1SS4), though 
)Q Watson i Hurgobind Soohul, 22 TV R J5 
(1874), it was held that persons who, wthout 
their consent, had been made parties, could 
not ho made hable for^eosts simply because 
they had encouraged the plamtiH to bring 
the suit and provided him with funds 

(7) Bern t Turner, 7 B 48t, 4SC (1883) . 
Jointec Chunder t Anundo Ball Doss, 14 VV 
R 1, A O J (1865) 

(8) Jomtec Chunder Seui t Anundo Lall 
Doss, 14 W R 1, A 0 J (1805) 

(9) Syedur Raj i Baidya Nath Deb I 
C N W 6j (189C) 




I’aft I 
^rr 15 


‘;iTrr«5 in arNriiAi. 


200 


a patty n mailt* Jpfi^ndant tntlmut cauie of action his co defendant of course 
slioul'l not be made to pa\ his costs which should be paid bj the plaintiff (1) 
But the Court may in a proper case otdei one defendant to pay the costs of 
another dcfcndiut(2) So where a ilcfcudsnt has colluded with the pihintiff 
and induced him to bring the suit ho mas not onlj be made to pay bis co 
defendant s costs but refused his own (3) A-ntl in a suit brought against several 
parties some of whom admitted the debt and partncrslup and others denied 
them, the defendants who disputed the claim were made to pay the costs of 
those who admitted it (4) 

Sect 219 of the last Code piovidcd that “ the judgment shall direct bj 
whom the costa of each part) are to be paid whetbet by bimsclf or bj any other 
party to the suit, and whether in whole or in what part or proportion ” 

As to the liability of minors next friends and guardians ad bfcm for costs 
see notes to 0 XXXtl If the Official Assignee defends a suit he is liable, in 
the e\ ent of failure to be ordered to pay the plaintiff s costs in the same waj 
as any other defendant and if the estate be insufficient to paa the costa, he will 
have to bear them personally ('>) As regards executors (G) administrators, (7) 
trustees (8) and mortgagees (9) the Fnghsb 0 C5 r 1 provndcs that nothing 
m it ahail bo held to deprive any of these persons who has not unTcasonablj 


(1) Ram Chunder i KisloKaminee 10 1\ 
n. Ill (16G8) 

(2) Rndow u Great Britain etc . A»sur 
aneo Society, 17 0 D 008 , Sandeteon t 
Blyth Theatre Co, (1902) 2 K B-CM {The 
Govta of a aucecssful defendant aued in tfio 
altprnatiTe may bo ordered to bo paid by tho 
unsucccasful co defendant 1 As to suits for 
contribution for costs paid under a joint 
docTCo, seo Kislo Coomar t Anund JIojoc, 
7^\ B 300(1807) 

(3) BJiyroo Ilaoot t Anooroodeb TVo, 
Marsh 008 (1804) 

(4) Juggat Cliunder B* y i Roop Clian I 

CC 811 (1881) 

(I) Boris « Turner, 7 B 484 (1883) 

(f ) In the goods o! Tatamom Dasi. 2*» C 
513 (1899) [osocutor of will obtained pro 
bate , subsequent will , application by 
another ptocutor]. Dayabliai Tajndaa r 
DaniCKlardas Tapidas, 21 B 75 (169<>) 
[fund liable for costs of obtaining probatcj 
Trustees, esMutors, an I administrators 
are cntitli“d to costs out of cststo except 
,n cases of rcsstious conduct or where by 
neglect or nusconduet they taTC occa^ooed 
tnslitullon of suit Simpson r Bathursl 
5 Cli. App. 1‘’3, In r« Chennell, 8 C. D 
412, Ft fartf iVsinwTiglit 19 C. P 140 
In suits for construction of wihs, whew 
rrasonalJc douU exists costs ususUt come 
out of the estate, a«o KriM wcinotieT r 


Horendia IvTislmn, 101 A 29. 43 (1888), If. 
C 393 , Tarachurn Chatterjeo t Burcah 
Chundcr Meokerjeo, ICl A 168, 174 (1889) , 
17 C 123 , not 80 whero tho construction of 
tho will was not to di&cult as to haro 
required the aisistancc of tho Court Kara 
yam I>oiv « Administrator General. 21 (i 
093 (1891) , or where plamtiS sued to oust a 
person from possession of property, resting 
Ins title upon construction of a will tala 
Ramjewan 1^1 t Dal Koer, 24 C 400, 413 
(I89T) Where the estate was not before tho 
Court, an agrcoiacnt as to costa could not be 
carried out Malchus i Rrougliton, 13 C 
193 (1686) 

(7) S«o last note an I Ford i aiesterfiehl, 
21 Ecac 420 [estate or fund administered , 
costs of all necessary parties first charge] , 
Fharp r Lush. 10 C. D 40.9 [cost of appear 
ing in chambers In administration suit) , as 
to costs of administrstor gFQersJ, see Atnir 
Jan V Rivctl Carnae, 10 B 350 (18«C) 

(6) Seo last note but one astr, and as to 
right o! dissenting tru'tee to have bill of 
costa taxed CTrn after payment, see JijiH oy 
T Byramji, I8B 180(1893) 

(9) 31aqbnl Fstima r I^lta Prsead 2<i A 
623 (18*1?), Untneasur Bein r Jiunyi# J 4 
C 185(|9sr,) , Datnodar Uss r EudL > use 

10 ^171(18^?1. ^S to altor&er ar.'’ e^i • 

costs see ObboT Cliura fietj r X* b jd u *e* 

Mollek.tir T.r 
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instituted or carried on or rcsisled proceedings of any right to costs out of a 
particular estate or fund to wJiich he wouM he ciititfed under the Chancer} 
practice And t}ii3 niU ho bo here 

As to costs in matrimonial causcs,(l} and in giiardiansliip procccding3,(2) 
sec cases cited as also ns to costa and taxation of costs of the Gosernmenfc 
solicitor , (3) costs in case of cxrcssne Iml m sals age actions.fj) and ca^es 
of set off (D) 

The Court Ins refused a witness Ins costs of appearing hj counsel (G) 
Power of Court as to coats — Sect 220 of the last Code proMded as 
follows ‘(1) The Court ehnll liaso full power to gisc and apportion costs of 
every apphcation and suit m an} manner it thinhs ilf, and the fact that the 
Court has no jurisdiction to try the case is no bar to the exercise of such power 
Provided that if the Court directs that the coats of anj application or suit shall 
not follow the event, the Court shall state its reason m writing (2) Every order 

relating to costs made under this Code and not forming part of a decree nny be 
executed naif it were a decree for mono} ’ 

Tho discretion to award costs was subject to other provisions, and was 
thus limited in tlio ease of certain suits instituted in tlicHigh Court, but cognizable 
by tho Piesidcncj Small Cause Courts (7) Where A demanded a particulai 
sum 03 due to him from B, and the latter tendered a less amount, sajing that 
that was ill he owed ic was held m an action broaght in the Jligli Court that A 
was entitled to full costs, not being under any obligation to accept the lesser 
sum. and sue for the balance m the Small Cause Court (8) Tor sections of the 
Code affecting the discretion, see 0 XI r 3 and 0 XXI r 72 The power, 
however, given though a full power was subject to tbo control of the Court 
of Appeal Tho discretion as to the amird of costs irhich a Court has is not 
taken away by the fact that a part} to a suit is protected under tho provisions 
of the Judicial Officers Protection Act (10) 

As regards apportionment, the general rule is that if a plaintiff recovers a 
less amount than ho claimed in Ins plaint, his costs should be apportioned 

(1) Fowlet Fowle 4C 200(1878) lYohy Leslie, 24 C 3D0 (ISOC), 1 U W ^ 188, 
r Proby, 6 C 357 (1879) [dist Natal t dissented from in YonosuLo t Ooherda 
Natal OM 12 (1885)], Tliomson i Thomson, 21 B 779 (1897), Sabapati llodalyar t 

14 C 580(1887), Hlayhew v Slayhew, lOB Narayansrami Hudaliyar, 1 HL H C It 115 

293 (1891) , A o B , 21 B 77 (1896) (1862) fclaueo 37 of Letters Pitent does not 

(2) In re FaknruddJn Mahomed Oion' giro the High Court an uncontrolled dis 

dhry, 3C 0. 133 (1898) cretion as to costs] The section has, of 

(3) Aaimullah Saheh i Secretary of State, course, no application where the suit Is not 

15 M 405 (1802), Mahammcd Alim Oollah vithiatfaejurisdictionofthcS C C ^Lrtun 

e Secretary of State, 17 M 1G2 (1893) joy Dult i Kamecnee Dasseo, 1 Ind Jur 

(4) In tbo matter of the ship Champion, N 6 95 (1667) 

17 0 84, 114 (1889) (8) ChunderKantMooIcerjeeu Judoolfath 

(5) NotestoO VIII r GandBnjnathDass Kban, 1 0 I*. B 470 (1877) 

i Juggernath Das 4 C 742 (1879) [setoff (9) Tara Prosunno t Satiah Chandra 4 
of costs sgamat mortgage money] , and as to OWN 90(1890), Pratap Chandra t Kali 
pro emptlon suits see notes to Bulo 120 Bhanjan 4 C W N COO (1900) 

(C) In re Brown d. Co , 14 C. 219 <I8S<1) (10) Gaaesh Mahader v Narsyan Bslsbet, 

(7) Secs 22 of Act X\ of 1883, amended 4 Bom L It 109(1902) 
by^e 11 of Act I of 180 j Ismail Anfl v 
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nccording to the amount recovered and not to the sura claimed (1) Costs thus 
follow the result of the case unless there are reasons to the contrarj , so that 
where the plaintiff has failed in part and succeeded m part, the costs are appor 
tioned 80 as to gi\ e each patt> the costs applicable to the matter upon which 
ho has succeeded (2) It is ho\\c\cr, not correct to say that costs must bo 
invatiablj awarded m proportion to the amount decreed and dismissed The 
Court has a discretion and if a plaintiff has an honest claim in which he mainly 
succeeds he may be allowed full costs (3) As to costs of particular issues, sec 
post, “ Follow the event The Court is gi\cn a wide discretion, but that discre- 
tion must bo exercised on legal principles It is a power to be exercised according 
to law and not according to mere capneo (4) The law as to the award of costs 
has been laid down bj Jessel MR, in Cooper c ^^^llttInghnm (5) m a 
passage which has been cited and adopted by tho Madras High Court (6) 
An Appellate Court will not interfere with an exercise of discretion by the 
lower Court unless it has proceeded upon a manifestly wrong ground (7) 
See post 

“ Follow the event ' —-This means the result of the decision (8) The 
second paragraph of tho section indicates that costs must follow the event, 
unless there be good cause to tho contrary If a plaintiff succeeds ho is 
ordinarily entitled to hia costs (0) If a defendant succeeds he is ordinarily 
entitled to hia costs (10) A plaintiff thus cannot get cosls against a person 
against whom ho has no cause of action (11) And a successful defendant cannot 
bo mado to pay the costs of the plaintiff (12) If a party aubstantiallj 
succeeds and proves his case against the defendant lio is entitled to his costs, 
although he has not got the precise form of relief which he wanted (13) Tlie 
mistahcs of tho opposite party arc no reason for departing from the general 


(1) MuUbun Moliun Doss t Cokiil Doss, 10 
JL I A 303 (1800), ^el^ Pillai t Ghow 
Mahomed, 17 5L 293. 290 (1S93) 

(2) Taraehmd ^looWcrjco e Jadoonatli, 
Marsh, 79 (1801) 

(3) Shoo Dysl Towareo c Judoonath 
Towarcc, D M R 01 (18G») On tho other 
hand costs have been disallow e*l to a fiiecial 


n L.n.6ur \oLr H -lOO.inTtlSOr), gri 
Dantulurir Surarpallaru 3 51 It C. R 113 
(1805) 

(3) 15 Ch D 301. 301 
(G) Kupru’*'**"! CliCtty r Zaimnlar of 
Kalaharti. 27 M. 311 (1"M3) 

( 7 ) rarahram t Doralji, 2 Bom. P 
251.255(1900), 

(s) geo Ann. Pr l‘V3, O M.r l,^*»13. 
( 0 ) rUsnasham KiRant r M 'robs Ram 


ebandra 18 B 474 (1691) 

(10) Slonohur Pass t Romanaulh Law, 3 
C. 473, 481 (1678) So also a person who 
shows that he lias been wrongly made a party,* 


Kashernath gcin r Chunder Monee, 0 W P 
288 (ISTS) Collector of Dacca r Karoala 
Lant.2M P^33(ISC3), Collector of 21 Per 
pannshsr RilLmson, 12 W R 441(1800). 
CoTCTument r PanooU, 3 W R 23 (1803); 
Shunt Buk«b r Lalla Nond, 11 M R, 4S 
(ISG9). 

(11) Bonwaite Lall r dowdhry Drup 
Singh. ID a 179(18'S). 

(12) En lUntulurt r Sorappa Pun. 3 3L 
II C H3 (186C)| Motbnrta r Moiari 
SajaJ. 12 G 271 (18g5). 

(13) ChanaAham \dLant r 5Toroba Turn- 
chaQd.-a, «w;-ra 
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instituted or carried on or resisted proceedings o{ an} right lo costs out of a 
paiticulai estate or fund to sshidi lie would he entitled under th'' Chancer} 
practice And this mil ho bo here 

As to costs in matrimonial causes, (1) and m giiardiansJiip proceedings, (2) 
see eases cited ns also ns to cost® and fixation of costs of the Government 
solicitor , (3) costs in ease of evrcssise hiil in silvagc actions, (4) and ca«es 
of set oH (5) 

The Court has refused a witness Ins costs of appearing h} counsel (6) 
Power of Court as to costa — hect 22y of tlic last Code provided ns 
folloas ” (1) The Court aliall have full power to give and apportion costs of 
everp application and suit in an} manner it thinVs fit, and the fact that the 
Court hai no jurisdiction to try the ease is no bar to the exercise of such power : 
Prov ided that if the Court directs that the costs of an} application or suit shall 
not follow the ev^ent, the Court shall state its reason in writing (2) Ev cry order 
relating to costs made under this Code and not forming part of a decree may be 
executed ns if it v\ ere a decree for mono} ' 

The discretion to award costs was subject to other proMsions, and was 
thus limited m the ease of certain suits instit uted in the High Court, but cognizable 
by the Pcesidencj Small Cause Courts (7) \Vhero A demanded a particular 
sum as due to him fiom B, and the latter tendered a less amount, sa}nog that 
that was all ho owed it was held in an action brought m the High Court that A 
was entitled to full costs, not being under anj obligation to accept the lesser 
sum and sue for the balance m the Small Cause Court (8) Tor acctioas of the 
Coda aSecting the discretion, see 0 XI r 3 and 0 XXI r 72 The power, 
however, given though a full power was subject to the control of the Court 
of Appeal (9) The discretion as to the award of costs which a Court has is not 
tahon awaj by the fact that a party to a suit is protected under the provisions 
of the Judicial Officers Protection Act (10) 

As regards apportionment, the general rule is that if a plamtiS rccoicrs a 
Jess amount than ho claimed in his plaint, his costs should be apportioned 

11) FD\«let Fowlc,4C 200(18-8), Proby l*!slie, 24 C 399 (1690), I C W X 183, 

V Proby, a C 357 (1879) fdiet Ifatal t di^scntccl from in VonosuVe t Ooborda, 

Natal,0M 12(1885)], TJiorosont Tfaomson, 21 B 779 (1897), Sahipau irudahj-Ar t 
14 C 080 (IS87) , SlayJiew t Jlayhew, JO B Nftrayaoayann Jludaliyar, I 31 IL C It 115 
£93 (1891), A e> B,211J 77(1896) (1803) (clouse 37 of LtUtrs Patent does not 

(2) In to Faksfuddm Sfahomed Cliow g«« tho High Court an uncontrolled dis 

(Ihry, 26 C. 133 (1898) cretion as to costa] Tho section has, of 

(3) Atimwllah. Sabeb v Secretary of Slate, course, no application where the suit is not 

J5 31, 405 (JS92}, SfaJmcjinod Aba OcJLth mlbintb^jwjsdictwnoItbeS C C. ^Iirtim 
v Sftcretwy of State, 17 M 1G2 (1893) joy Dutt t Kameenee Dasseo, 1 Ind Jiir 

(4) In tho matter of the ship ChstnpoD, N S 85 fl8C7) 

J7 0 84, 114 (1889) (8) OhauderlCantMooterjeet JodooNath 

(5) KotestoO VITI r 6andBri]na(bBas8 Kten, 1 C L. B 470 (1877) 

V Juggernath Das, 4 C 743 (1879) (act off (fl) Tara Proauntio v Satish Chandra, 4 
of costs against mortgage Bioney] , andasto C W 37 80(1696), Pratap Chandra t Ball 
pro emption suits, see notes to Bulo 130 Bhaajan, 4 C ^ N COO (lOOO) 

(6) fa re Brown* Co, UC 210(1880) (lO) Ganesh Jlaliadovt. Narayan BaUhet, 

(7) See 6 22 of Act X\ of 1882, amended 4 Bom L B 109 (1902) 
by's^ll of Act I of 1893 Ismail AnS » 
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according to the amount recovered and not to the sum claimed (1) Costs thus 
follow the result of the case unless there are reasons to the contrar 7 so that 
where the plamtiC has failed in part and succeeded in part, the costs are appor- 
tioned so as to give each part) the costa applicable to the matter upon which 
he has succeeded (2) It is ho\\c\cr, not correct to say that costs must ho 
invariably awarded in proportion to the amount decreed and dismissed The 
Court has a discretion, and if a plaintiff his an honest claim in which he mamly 
succeeds he may he allowed full costs (3) As to costs of particular issues, see 
post, “ Follow the event ” The Court is given a wide discretion, but that discre- 
tion must bo exercised on legal principles It is a power to be exercised according 
to law and not according to mere capnee (4) The law as to the award of costs 
has been laid down b) Jcsscl M 11 , m Cooper i ^Vhlttlngham,(5) in a 
passage which has been cited and adopted by the Madras High Court (6) 
jVn Appellate Court will not interfere with an exercise of discretion by the 
lower Court unless it has proceeded upon a manifestly wrong ground (7) 
See post 

" Follow the event "—Tins means the result of the decision (8) 
second paragraph of the section indicates that costs must follow the event, 
unless there bo good cause to the contrary If a plamtiff succeeds he is 
ordinarily entitled to his costs (9) If a defendant succeeds he is ordinarily 
entitled to his costs (10) A plaintiff thus cannot get costs against a person 
against whom ho has no cause of action (11) And a successful defendant cannot 
be made to pay the covts of the plaintiff (12) If a party substantially 
succeeds and proves his case against the defendant lie is entitled to his costs, 
although he has not got the precise form of relief which be wanted (13) Tlie 
mistahcs of tho opposite party are no reason for departing from the general 


(1) Sludhun Mohun Doss t CokulDoss, 10 
M I A 003 (1800), Velu Pilhi t Choso 
Jlaliomcd, 17 JI 293, 290 (1893) 

(2) Taracliand Mookerjeo t Jadoonalb, 
Marsh. 79 (1801) 

(3) Shoo Dyal Tewarco i Judoonath 
Toworeo, 9 M R 01 (1601.) On tho otbor 
hand, costs hare Leon disallowed to a special 
apivUant who failed on certain points, oven 
though tho decree was modificil in appeal 
HcoraRarar AshrufAli, 9M R 103(18C«) 

(1) Gndhan Lall Roy r Sundar Ribi, 
B Ii.R.Sar ^ol r B 490 497(1866), Sri 
Dantulurit Surappa Razu, 3 M II C R 113 
(ISOC) 

(M 15 Ch. D 501 501 

(6) Kuppuswarai Chetty r Zamindar of 
Kalaharti. 27 M. 311 (1^03) 

(7) Tarshram % Doralji, 2 Bom. I*. R 
251.255 (I'W) 

(s) siooAnn. Pr IW, O 65.r l.p.'MS 

(0) risnasham NilVsnt r Moroha Ram 


Chandra 18 B 474 (1894) 

(10) Monohur Puss r Romanauth 7, aw, 3 
C. 473, 481 (1678) So also a person who 
shows that ho 1ms Leon wrongly made a party, 
Bishcn Dayal r Bsni. of Upper India, 13 A 
290.295(1800), or respondent, Shoo Pcnhail 
r Lalljco, S D I. W, July, 1863, p. ] 
Kasbernath Sem r Chnnder Monoe, 0 W R 
288 (I6G6) Collector of Pacca c Kamala 
Lant.2 W R. 33 (1865) , Collector of 24 Per 
gsnnahir M ilLinson, 12 M R 444 (1869), 
CoTenunent e Banoola, 3 IV P 23 (IS65) ; 
Shnnt Boksb r Imlla Nund, 11 W R. 48 
(1869) 

(11) Buawarre LalJ r Chowdhry Drnp 
Singh. 19 a I79(I6S5). 

(12) Erl Dantttlan r Surappa Rain, 3 Jf. 
IL C. R. 113 (1866), iloehinsaa r lloiin 
Sajad. 12 C, 271 (1SS3). 

(13) Ghani.vham NUkant r Jforoba Ram. 
chandra tupm 
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rule of law that a successful part) w ciUithd to his costs (1) Tlic ssord 
eient ma) ]iowc\er l>c read distribiittscl), and s\hcre tlicrc arc distinct 
causes of action the gcncnl costs of the cause follow the judgment hut the 
costs of tho pirticnlnr issues should he taxed in fa\our of the part} «lio hns 
Succeeded on them (2) And the same rule is commonlj applied in ail cases 
where seacral issues arc raised and the part} fails as to some and is suctcssfiil 
ns to others 

Tlie same general pnnciplcs ajtpiv m tl e case of npiieals (3) though the 
cost of an appeal may he severable from tlic general costs of the suit (4) It is 
a general hut not a uiiivcTflal rule that the discretion of the Court below as 
to costs is not altered alien there is no suhstantial alteration made in the decree 
Itself (5) The respondent will not be deprived of costs on the dismissal 
of the appeal on the ground that tho appellant had no previous notice 
of the prehramar} objection which has prevailed (0) In his appeal from tie 
Tiidge s order passed m favour of the plaintiff and disallowing his own claim 
for costs a defendant unneccssaril} made a co defendant a respondent j\s 
this respondent could not be injured in an} wa} m the appeal it was liold h} 
Sir Bvrnes Peacock (fitter T, dissenting) that altlmugh the appeal was dis 
missed the co defendant was not entitled to costa simplr because he had been 
present watching the case (7) W/ien an IppelJafe Court decrees an appeal 
ind giv cs costs of its own Court, the costs of the first Court should he mcludotl 
in tho decree (8) A decree for “usual costs and interest" means all costs 
nlnch the successful part} has incurred from the commencement of the 
Sint until the date of the final decree with interest at (now) C per cent from the 
date of the decree (9) A direction in a decree that “the respondent should 
pay to the appellants the costs incurred by them m the Lower Court ” means 
the costs specified in the decree appealed against as the costs incurred by the 
appellants (10) Wlxatd a decree under which costs have been recovered is set 
aside m appeal, an express order is not needed for a refund of the costs wath 
interest (11) 

The same principles are apphed in appeals to the Privy Council where 


(1) Tiahon Dayal t Hank of Upper Imlia 

13 A 290 295 (1890) 

(2) Myers t Ucfrws 6 Ex D ISO, Ellis 
V Do Silva 6 Q B D 621 , Goatard t 
Carr 13 Q B D 698 n. liUnilr Campbell, 

14 Q P D 821 Hawke v Brear ib , 841 

(3) See Mohendro Cbandra t Asbutosh 
Gangub, 20 C 7C2 (1893) Parmanandas r 
Venayekrao 7 B 19, 33 (1878), Monobnr 
Dassv Romanauth Law, 3 C 473,484(1878) 
Ghanasham Nilkant v J\Ioroba Itamchasdra 
J8 B 474 (1891) In Ramji Morarji » 
Standard Oil Co 20 B 167 (1890) it was 
held that the assignee of a decree who was 
made respondent m an appeal from it but 
had taken no steps actively to support it 
oiigl t not to b© ordered to pay costs 


(4) Mohendro Chandra v Ashutosli Gan 
gab «ti^a 

(6) Pormanandaa t ^ enayekrao, pra 

(6) ImtiazBanoi Latafat un nissa 11 \ 
328 (1889) 

(7) Collector of 24 Perguiinaba t Udkin 
son 12 W R 444 (18G9) 

(8) Shaikh Jlahomed v Ram Kant Chow 
dhry 16 W R 266(1871) 

(9) Bronghton i Perhlad Sem 19 M R 
152 (1873), see Madhublal Khan 1 Koyan 
ghose CG L R 231 (1880) 

(10) RamChunderSenv DurgaNathPoy, 
1 Shome 143 

(11) Dorab Ally Khan v Abdul Azeer 
4 C 229 (1678) Watkms j 2ohooroo Ideen 
1 C W N cxcvii (1897) 
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the successful aiipell'iiit is, as n rule, entitled to liis costs (I) Jhit wlierc in 
appeal was affirmed upon whollj different grounds from tliosi relied upon bj 
the Court below, the dismissal was ordered to be without costs (2) And where 
a partial alteration was made by the Appellate Court in the decree of the Court 
hclow, as to the rate of interest awarded, but m other respects the decree was 
affirmed, Loth parties were directed to pay their own costs of appeal (J) No 
costs ha5e been gnen where the parties maintained pleas far in excess of their 
rcspcctnc legal rights , (4) or where the appellant Las failed as to part of his 
appeal , (5) or where the appellant has used forged documents (G) Costs 
occasioned by the introduction of unnecessary and irrevelant matter into the 
record ha5 c been disallowed (7) 

A Court may, ho\\c\cr, direct that costs shall not follow the Lveiit, but 
if it does, it must bo for good cause, and its reasons must be stated in writing , 
a provision enacted both to secure a proper exercise of discretion and in order 
that the Court of Appeal may be m a position to control the order It is not 
possible to define what is good cause The rule laid down m Cooper t 
Whittmgham (8) that " where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, the Court cannot take away his 
right to costs," has been adopted in this country (0) and by the Court of 
Appeal in England But the same Court has held (10) that misconduct was not 
necessary to constitute good cause for dcprtnng a successful plaintiff of costs 
"£^erythlllg which increases the litigation and the costs, and which places 
upon the defendant a burden which he ought not to bear in the course of that 
litigation, is perfectly ‘good cause’ for depriving the plaintiff of his 
costs " (11) The Court may consider not merely the conduct of the party m 
the actual litigation, but may take into consideration matters which led up to 
it (12) ^\'bcre a defendant has by his mis statement^ made under circum* 
stances imposing an obhgation on him to be truthful brought litigation on 
liimsclf, and rendered an action against him reasonable, there is good cause 
for depriving him of his costs (13) H the action is fnvolous or vexatious, the 


(1) Kali Krishna Tsgoro t Secretary ol 
State. 151 A 186, 194 (1888) 

(2) Fischer v Kamala Kaickcr, 8 M L A 
170(1860), 8C,3WKPC33 

(3) Mirtunjoy Chuckerhutty v Cochrane, 
10 M. L A. 229 (1865) 

(4) Ramcoomar Ghose t Kali Kruhna 
Tagore, 13 I A 116, 122 (1886) , s. c, 14 C 
09 

(5) Maharam Rairoop Kocr r Syed Abal 
llossein, 7 I A. 240, 240 (1880) , » c,OC 
301 

(C) Cooinari Uodeshttar i Slanroop Kocr, 
131 A. 20, 2l (1885) , similarly a respondent 
^ilty of fraud got no costs Bhubaneswart 
Dell « NilLomul Lahin, 12 I A. 137, HI 
(1885), 8 c, 12 C IS 

(7) Bishenmun Singb i I.And Slorigagc^ 
Bank. 12 I A. 7 (1881), s c, 11 C 214, 


lUjah of ZAttapur v Rajah Row Buchi, 12 
I A. 16. 22 (1884) 

(8) ISC D 501 

(9) Kuppuswami Chetty t Zammdar of 
KaUhaati, 27 5L 341, 312 (1003), where the 
passage, which explains tho meaiung of rnf 
coodact, will bo found cited. 

(10) Forster v Farqnhar, 1893, 1 Q B 
C64 

(11) Huxley i West London Extension 
K} Co , 14 App Cas 32, per Halsbury, 
L.C See also judgment of Lord Watson at 
p 33 

(12) i'er Lord Pussell, C.J, Bostock r 
Ramsay Urban District Council, 1900, 1 Q B 
3G0, 1900, 2 Q.B GI6 

(13) Per Fry, U ! , Sutchlle r Smith, 2 
Tunes F 831 
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plamtid 1111 } be depmcd of costs (1) If llic Court thmlvH that tho suit is 
a vexatious one and tliat no real damage has been sustained, it inaj gi\c 
nonunal damages to tlio plaintiff and award costs to the defendant, ns in 
substance in sucli a case the defendant succeeds (2) Costs ha\c been dis 
allowed islicro a part} acted with rnalicc and malcvoltncc (3) ns distinguished 
from mere hardness, m czcreising a civil right, (1) and where the defence vas 
found to be false and unscrupulous (5) A party has been refused costs where 
ho induced phmtiff to auc ltim;(G) or did not raise tho plea of jurisdiction 
on winch he succeeded until apccml appeal (7) It has been licld that the fact 
that a defendant has, preMoualj to a suit being filed, admitted that the 
monc} sued for was due was not a ground for dcprising plaintiff of his 
costs (8) This would be ao if, though ranhing an admission, a defendant 
was unwilhng or refused to pa} But if not ao, abler, for the Court nny deprive 
a plaintiff of costs where his suit is necdlcssl} launched (9) See also 
cases cited ante in connection with appeals to the Courts of tins countr}, or 
the Privy Council It is not possible to formulate an} jttcciso rules As has 
been well said, ‘ Wc can get no neater to a perfect test then the enquir} whether 
it would bo more fair as between tho parties that some exception should 
be made m the special instance to the rule that tho costs ahould follow 
upon success ‘ (10) 

Separate Costs —Where the intcrists of tho parties art separate and 
distinct and they have different defences, separate costs should be allowed to 
each (11) as where the defendants are zemindar and falnidar, whose defences 
were not necessarily identical , (12) or where, in a suit to reco\cr possession of • 
land, one of the defendants pleaded successfully tliat he liad nothing to do 
\vith the land, and the other defendants claimed title, and also succeeded in their 

(1) Haegregor v Clay, 4 Tuhcb U 715 (0) Bhugiran Dosa r Sj’cd Akbar, 1 IntL 

(2) Futeek Farooee v Moheocicr Nath Jur N B 3DO (18G7) 

Jlozoomdar 1 C 385-388 (1876) la England (7) Nobcen I\.ishcii i Shib Perabad 7 M 
tbe tact that only a farthing e damages is R 490 (1867) 

given though not conclusive is frimd Jacte (8) Kuppuswami Chetty t Zammdar of 
goodcause, Sloorov GiU 4Time9Rcp 738, Ealahasti, 27 M 341(1903) 

Myers v Financial News, C Times Rep 42, (9) Paxahramt Dorabjl, 2Bom L R 254, 

0 Connor r Stax Newspaper, OS T J46 256 (lOW), where without contest a plaintiff 

Similarly as to smallnesa of damage and obtained a declaratory decree, but was 

recovery of small sum upon a largo claim, ordered to pay tho defendant’s costa 
Wood V Cox, G Tunes R 272 , Forster r (10) Per Bon cn, L. J , in Forster t Far 
Farquhar (1893) 1 Q B 661 In Mt Bibco quhar (1893), 1 Q B 569 
Moseehun v Mt Bibee Munoorun, 24 W R (11) As appears to have been tho case in 
69 (1879), a plaintiff who secured nominal KonellaKocrt Behan Patuck, 12 W R 70 
damages was given his costs (1869) , and sec Choouec IaI c Gopal 

(3) Kalee Pershad v Bam Pershad, 18 Chunder.S D N W (18d9), p inhere tho 

W R 14(1872), jedgil tho defendant having defendants represented separate interests 
been found entitled to do what be did. and lived so far from each other that it 

(4) MudduU t Alopcedeen, S D N W coidd not bo expected that they sbotld 

1861, p 669, cited in 0 Kmealy, CPC employ the same pleader 

notes to B 220 (12) Gobmdnath Boy Bahndoor t Luch 

(6) Bam Gopal t Bhoobun Mohun (Jury r meo Koomaree 11 P 30 (18G'J) 
ton, 126 (18GJ-0) 
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defence, (I) or where the defendants were charged with falsely uiisappro 
printing propcrt% and some of them might ha\e failed in their defence and 
others succeeded (2) But where the interests of the defendants arc the same, 
as IS ordinanh the ca'»o with joint holders , (3) or several representatives of the 
same original mortgagees , (4) or persons arc sued for damages on a cause of 
action common to all , (j) in short, where the defences are common and identical 
and not separate, or from any cause defendants file separate defences unneces- 
sarily (6) only one set of costs should he awarded 

Calculation of Costs — In the High Courts, rules exist under which 
there IS a regular scale of costs and the Itirties’ costs arc taxed according to 
this scale Pleaders’ fees must also be calenlated according to the rules govern 
mg them.(7) The scale on which costs should be awarded to a defendant 
depends on what the plaintiff claims against him , (8) and so where m a suit 
for partition two widows who had a claim for maintenance only were made 
parties their pleaders were held entitled to percentage only on the amount 
claimed by them for mamtcnance (9) When a suit contains several distinct 
claims against separate defendants the amount of costs to be allowed to each 
depends on the claims against him.(10) Where co-shatcrs were made defendants 
in order to plamtiff obtaining a complete decree, the plaintiff must it was held 
pa> costs sufficient to cover expenses of appearance (11) As against his own 
clients, in the absence of anv rule or express agreement a pleader is only entitled 
to reasonable remuneration for his work and labour (12) Costs m an apphea 
tion for revocation of probate have been assessed as m a miscellaneous pro 
ceediag(13) The costs which a defeated plaintiff should be reqaired to pay 
are those necessarily incurred by the successful party in the defence m the suit 
Costs cannot be deemed necessary if by reasonable dihgence on the part of the 
defendant or bis pleader the expenditure of them could be avoided (14) Among 
items which have been allowed are salary of accountant (15) expenses in 


(1) Ram Chonder Go^ain v Mattj Lall 
Bagchee. 11 W R. 19 (1869) 

(2) 'VUianlh Sannah p Soosela Debu, 6 
W R. 321 (1866) 

(3) Bnadabaa Chundcr p Bam Coomar 
Chowdhry, 1 W R. 139 (18W) 

(4) Shah Makhon LaU v Sree Kusen 
Siflgh 12 3L I A. 157, SOI (1S6S) 

(5) KaseeNattthKoyr Hnllodhor P07, 2 
W R. 60 (ISM) 

(b) Francisco do Assis r Anjos 17 TV K, 
18»(13 2), Joggalallr Behareclall 8 D 
N 1S59 p 319 BhupSingr Zainnl 
\bdm, 9 A. 2O0 at p 210 (IS»6). 

(7) Amirtonath Jha r Poghoonath 
Penhad.dW \ 3£isc So{I‘-S6)(irpe«pectiP» 
oI any private airaasement between pleader 
and ch-nt J 

(S) Kashceoath r Chnnder 3Iooce', 
0 It R. 2SS (1863) 


(9) Ramcbandra Par«haram v Bhagabai, 
21 B 12 (lS9a) 

(10) Rajah Roodur Naram r Coomar 
Narain Fataaik, 13 W R 320 (18 0) 

(11) Rampntty Kooer r Kalee Chum 
Singh, 14 W R. 94 (18-0) 

(12) 3It Affleeroomssa r Chapman. 6 W 
K, 103 (1366) (pleader employed by aereral 
defendaota m same interest not entitled to 
separate fee from each} 

(13) Pratap Chandra Shaba r ImiIi 
B haajan Shahs, 4 C W N 600 (1900), 
Carabim Basi r I^tap Chandra Shaba, 
4a W N 602(1900) 

(14) Seeta Patta t Suryndamma 18 3L 

123(1334) , to it was held that should 

not be saddled with the costs of three pleaders 
if twv> were suficient Sokeeca Bibee e Usnd 
AIi.S.I> N W,l861,p 333. 

(15) Hacnair r Hogj 2 Hyde 89 (1864) 
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plamtifi uta} be depmed of cosf8(l) If <be Court tliinbs flint fbo suit is 
a vexatious one and tliat no real damage has boon sustained, it maj gi^e 
nominal damages to the plaintiff and award costs to the defendant, ns in 
substance in aucli a ease the defindnnt succeeds (2) Costs base been dis 
allowed where a part} acted with malice and malc\Dltncc,(3) as distinguished 
from mere hardness in cxcrtising a ciail right, (1) and wlitrt the defence 'was 
found to be false and unscrupulous (5) A party lias been refused costs where 
lie induced plaintiff to sue him;(C) or did not raise the plea of jurisdiction 
on winch lie succeeded until special apjieal (7) It has been held that the fact 
that a defendant bos, proMously to a suit bemg filed, admitted that the 
monc} sued for was due was not a ground for depriving plaintiff of bis 
costs (8) This would be bo if, though making an admission, o defendant 
was unwilling or refused to paj But if not bo , altier, for the Court may deprive 
a plaintiff of costa where his suit is ncedlessl} Isunchcd-fD) See also 
cases cited ante in connection with appeals to the Courts of this countrj, or 
the Privy Council It is not possible to formulate anj precise rules As lias 
been well said, ‘ Wo can get no nearer to a perfect test then the cntiuir} whether 
it would be more fair as between the parlies that some exception should 
be made in the special lusf incc to the rule that the costs should follow 
upon success ” (10) 

Separate Costs —Where the interests of the parties art separate and 
distinct and they have different defences, stparate costs should be allowed to 
each (11), 03 where the defendants are zemtndar and patmdar, whose defences 
were not necessarily identical , (12) or where in a suit to recover possession of 
land one of the defendants pleaded successful]} tliat he had nothing to do 
with the land, and the other defendants claimed title, and also succeeded m their 

(1) Slacgregor v Clay, 4 Times B 715 (6) Bhugvran Doas r S^-ed ALbar, 1 Ind. 

(2) Futeek Parooee v Jlohendcr Nath Jur N S 390 (JSC7) 

Mozoomdar 1 C 385-383(1870) InBagUnd (7) Nobcen Ivishcn t Shib Persbail 7 \\ 
the fact that only a farthings damages is B 490(1867) 

girea, though not conclusive, is primA Jacte (8) Kuppnsvranu Chetty t Zamindar of 
good cause , Moore v GUI, 4 Tunes Bep 73S, Ealahasti, 27 M. 311 (1903) 

Myers v Financial News, 6 Times Pep 42 , (9) Parshram t Dorabji, 2 Bom, L R 254, 

O Connor r Star Newspaper, 08 L. T 140 256 (1900), where without content a plaintifl 

Sinularly as to smallness of damage and obtained a declaratory decree, but was 

recovery of small sum upon a large claim, ordered to pay tho defendant's costs 
Wood V Cos, 6 Tunes B 272 , Forster t (10) Per Bowen L. J m Forster t Far 

Farquhar (1893), 1 Q B 501 In Mt Bibco quhap (1893) 1 Q B 569 

Moseehun t Mt Bibee Munoorun, 24 W B (II) As appears to have been the case in 
69 (1879), a plamtiff who secured nomioal KoncUa Kocr t Behan Patuck, 13 W B 70 
damages was given his costs (1869) > and see Chooneo Lai t Gopal 

(3) Kalee Pershad i Kam Pershod, 18 Chnnder, S D N W (18o9) p 1. uherethe 

W R 14 (1872), jedjM the defendant bavmg defendants represented separate interests 
been found entitled to dO what he did, and lived so far from each other that it 

(4) Muddun t Alopcedeen, S D N W could not bo expected that they sholjd 

1S6I, p 569, cited in 0 Nmealy, CPC. employ the same pleader 

notes to a 220 (12) Gobindnath Poy Baliadoor t Luch 

(5) Ram Gopal i Bhoobuu Moliun Cbry c owe Keomarce, 11 B P 30 (ISGJ) 
ton 120 {18l>4-0) 
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d'*'esc«,(l) p” vrhcrp the dflfadMits wtn chnrvfd >Mth f\I<cU uhmj j'rt'* 
pna'iaj: p>ojvrt\ ^^d «0" o of then m^lit ln\e fiiUd m tbcir dffuup nnd 
o'^frs sa ccedt'd (J) But wbvn the of Iht dtfei dant^ an thi < inu, 

a« js o’diiunlv tl p c^«o th'Ii joiut hoKUr<, (*) or HMml rn’n*ii\t’\ti\i> ot tliP 
«au.c cnairal i ^ortg-^ccia , ( 4 ) or nn ^md for d\in-»?»'< ou a of 

action eo’nmon to all , {'») in a’lott, ^vbert the dihiipt-* an common and iduitu d 
and no* «cpamtc, or fnim anj cau<«. dthndauls file <cj irate dthiins unnui'* 
«anlv,( 6 ) onlr one 'it of co^ts 'hould he axranUd 

Calculation of Costs,— lu the HiUi Coutt< ruK' lant umUr wlmh 
there Is a reculir «c\lo of coM-i and the {tatties’ eo'ta an (a\ul accordiiuj to 
this 'cale I'leidirs’ fees rau't al'o U cihulitedacconling to thenih' po\trin 
mg thcin(T) The «cale on wlmh cots <hould le aivardid to a difiiiduit 
depends on iihat the pUiutifl elums acamst him,(t>) and 'o >\hen in a *>1111 
for partition two widona wlio had a cliim for mamtinanci onK wire undo 
parties, their pleaders wire held entitled to penmtaci onl) on the amount 
chimed bj them for mamtonince (*>) When a aiiit contims 'iiiral distinct 
claims acaiast sejiarato deUiuhuts tho aiiunmt of co'ta to In allowed to t uli 
depends on the chuusacainst liuu(IO) Where co*dian rs wero mule difuuhnts 
lu order to plaintiff ohtaimiig a compUtcdtine tho phintift mint, it was hi Id, 
pai costs sufficient to co\ir esjeii'is of ai»i*eiranee(n) As iigauist liia own 
clients, in tho absence of an\ rule or expnss aj.netm nt, a I'h adir is onl} eutith d 
to reasonable remuneration for his work and labour (IS) Co'ta m an iipphcn* 
tion for relocation of prolutc hue hem a<«e«id as in a miscellamous jro 
ceeding( 13 ) The costs whiih a defeated plamtifl should bo roqmred to paj 
ate those nocc&sanli lucurnd In tho succi 'sful part j in the defmeo in the suit 
Costa cannot bo deemed nccos'an if b) reasimablo dtlijsUiee on tlie part of the 
defendant or his ^deidcr tho expcuditim of thim could be molded (H) Among 
Items which liaio been allowed are salan of nctoiintant,(iri) expenses in 


(1) Itaui Chuadcr Gosssin 1 Mutt} LaU 
Uagehee 11 V, It. 19 (1S09) 

(2) Nilkanth Suriuah 1 boos la IXtia, 0 
M R 321 (ISCG) 

(3) Brmjabun Chun lor t Raia Cootnor 
Chowdhry, 1 M R 13J (18&1) 

(4) Shah MakLun TioU t Sroo Ki«stn 
Singh. 12 iL I A 157 201 (1803) 

(5) Kmco Nauth 1 oy 1 Hulloilbur 1 oy, £ 
X\ R 60 (18W) 

(0) IVancisco do A«sis t \iijo» 17 t\ K 
188(1872), Juggu IaIU BoLarro l/ill, S I> 
N W 1859, p 319 Bhup Sing f /ain ul 
tbdm 9 A 205 at 1 210(1881)) 

(7) Ainirtonath Jh» t Itoghoonath 
rcrahad.CW N Misc 35 (1860) [irnsjKClHO 
of any irnato arrangement bitwwn jkadir 
and client ] 

(8) Kasbccnalh Scin i Chunl r Monec, 
9 W R 2SS (ISOS) 


(9) Itaincliandra larshirniit 1 Blingabd, 
21 11 42 (1895) 

(to) Itajali Itohir Narnln » Cuuunr 
Karam I’atnaik, 13 R 3-0 (18’0) 

(11) Itaniputly Kowr t Kal 0 Churn 
Singh. It W R 01 (I8T0) 

(12) Mt Amc«rooiu«*a 1 Chapman 6 X\ 
R 103 (1600) (| leader emiloyc 1 by eoieral 
dehnlanta tn eamo Intenit not enlillcx] to 
arparato fco from raeh] 

(13) Pratap Chan Ira bliaha 1 Kali 
Bhaigan bliaha, t C XV N COU (1900) { 
Qarabinl Dull t I'ratap Chan Ira Miaha, 
ta W N 002(1900) 

(11) Si'cta Patta r Suryulamma, 16 5 ( 
1S3 (ISO t) , ao It waa held that p) dnlill ihuuld 
Dot bo aaddlrtl wit h t he coat a of t hreo plead ra 

11 twoweroaunieienl, Sukecna Bibeo V Uaud 

Ali,S D N X\ , 1601, p 333 
(18) ilacaau t Hogg, 2 Iljdo 6J (1801) 
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plaintifi nia) be dcpmcd of costa (1) If the Court tiunhs tlmt tlio suit is 
a vexatious one and that no real damage lias been sustained, it maj pve 
nominal damages to the plaintiff and award costs to the defendant, as la 
substance in such a case the defendant succeeds (2) Costs haic been dis- 
allowed where a partj acted with mahee and malevolence (3) as disfinguisifd 
from mere hardness, m exercising a civil right,(t) and where the defence was 
found to be false and unscrupulous (5) A part) has been refused costs where 
lie induced plaintiff to sue him, (6) or did not raise the plea of jurisdiction 
on whwU he succeeded until special appeal (7) It has been held that the fact 
that a defendant has, previously to a suit being filed, admitted that tie 
money sued for was due was not » ground for depriving plaintiff of liis 
costs (8) This would be so if, though making an admission, a defendant 
was unwilhng or refused to pay But if not so, aliler, for the Court may depnvc 
a plaintiff of costs where his suit is needlessly launched (9) See aho 
cases cited atite in connection with appeals to the Courts of this country, or 
the Privy Council It is not possible to formulate any precise rides As has 
been well said, “ We can get no nearer to a perfect test then the enquiry whether 
it would he more fair as between the parlies that some exception should 
he made m the special instance to the rule that the costs should follow 
upon success ” (10) 

Separate Costs — iVhcrc the interests of the parties arc separate und 
distinct and they have different defences, separate costs should be allovrcd to 
each (11), as where the defendants aro zemindar and jmlnidar, whose defences 
were not necessarily identical , (13) or where, m a siut to recov er possession of 
land, one of the defendants pleaded successfully that ho had nothing to do 
with the land, and the other defendants claimed title, and also succeeded m their 


(1) Msegregor v Cla^, 4 Times B 715 

(2) Futeek Parooee v lloheadcr ftath 
Slozoomdar, 1C 385-388(1876) In England 
the fact that only a farthings damages is 
given though not conclusive, is fitmd Jac%t 
goodcause, hloorot Gill 4Time5Pep 733, 
Jlyers v Financial News, 6 Tiine* Rep 42 , 
O CoanoF t Star Newspaper, OS N. T J40 
Similarlj as to smallness of damage and 
recovery of small sum upon a large claun. 
Wood t Cos, 5 Tunes R 272 , Forster v 
Farquhar (1863) 1 Q B 561 In Mt Bibee 
Moseehun t ilt Bihee Muaooiun 24 W K 
69 (18"9), a plaintiff who Secured nominal 
damages was given his costs 

(3) Kalee Pershad v Bam Pershad 18 
W R I4(18i2) scdqu the defendant hanng 
been found entitled to do what he did 

(4) Muddun t \lopeeclecn S D N W 
ISGl, p 569, cited in 0 Kmealy, CPC 
notes to s 2'*0 

(5) Ram Gopal t Bhoohiui Jlohuu Cory 
ton, 126 (1801 5) 


(0) Bhugwan Dosa t Sy^d Akbar, 1 Ind. 
Jur N S 390 (1867) 

(7) Nobeen Rishen t Shib I^rshad, 7 W 
R 490 (1867) 

(8) Kupposwami Chetty t Zammdar of 
Kalaha-ti, 27 JL 311 (1003) 

(9) Parshram t Borabp, 2 Bom. L R 254, 
250 (1900), where without contest a plaintiff 
obtained a declaratory decree, but was 
ordered to pay tbe defendant s costs 

(10) Per Bowen, L J , in Forster t Far 
qiihar (1893) 1 Q B 569 

(11) As appears to have been the case in 
Konella Koer w Behan Patuck, 12 W B 70 
(1869) , and see Choonce Lai t Gopal 
Chunder.S P N W (1859), p J where the 
defendants represented separate interests 
and lived so far from each other that it 
could not bo expected that they shotld 
employ the same pleader 

(12) Cobinilnath Roy Bahadoor t Luch 
mco Ivoomarce, 11 VV P 30 (18** J) 
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defence , (1) or wliorc tlio dcfcndints were cliargcd witli fnlscl) uiisipjno 
printing propert) and some of tlicm miglit Iianc failed in Ibcir defence and 
others succeeded (2) But T\herc the interests of the defendants ore tlic snnu 
as IS ordmanlj the ca«c with ]oint holders, (3) or sen oral representatnes of the 
same original mortgagees, (4) or persons arc sued lor damages on a cause of 
action common to all , {>) m short, where the defences arc common and identical 
and not separate, or from any cause defendants file separate defences uuncces 
sard) ,(G) onlj one set of costs should he awarded 

Calculation of Costs — In the High Courts rules exist under ishicli 
there IS a regular scale of costs and the (ftirtics costs arc taxed according to 
this scale rioadcrs* fees must also he calculated according to the rules goa ern 
ing them (7) The scale on which costs should he awarded to a defendant 
depends on what the plamtiil claims against him, (6) and so where m a suit 
for partition two widows who had a claim for maintenance oiil) were made 
parties, their pleaders were held entitled to percentage onlj on the amount 
claimed by them for maintenance (9) Wien a suit contains several distinct 
claims against separate defendants the amount of costs to he allowed to each 
depends on the claims against him (10) Where co sharers were made defendants 
in order to plaintiff obtaining a complete decree the plaintiff must it was held 
pa) costs sufficient to co\or expenses of ap|>earaQce(ll) As against his own 
clients, m the absence of any rule or express agreement a pleader is only entitled 
to tcasonablc remuneration for his work and labour (12) Costs in an apphea 
tion foe rcNOcation of probate ha\c been assessed as in a miscellaneous pro 
cceding (13) The costs which a defeated plaintiff should bo required to paj 
are those necessarily incurred by the successful part) in the defence in the suit 
Costs cannot be deemed neccssarj if by reasonable diligence on the part of the 
defendant or his pleader the expenditure of them could be avoided (14) Among 
items which ha%c been allowed arc salar) of accountant (15) expenses in 


(1) Ram Chundcr Goss&m c JIutty Lall 
Bagehee, 11 W R 19 (18C9) 

(2) Nilkaath Surmali v Soosela DcLia 6 
W R 324 (1800) 

(3) Brindabun CIiuo ter t Ram Ooomar 
Chowdhry 4 W R 139 (1804) 

(4) Shah Slakhun Lall v Sroo Ki»«en 
Singh 12 3LI A 157,201 (1808) 

(5) Kasee Nauth Roy t HuUodhur Roy, 2 
W R 60 (1864) 

(0) Francisco do Ass s r Anjos 17 U 
183(1872), JugguLallu Beharco Loll S D 
N W 1859 p 349 Bhup Sing v Zaio nl 
Abdin 9 A 205 at p 210 (1886) 

(7) Anurtonatli Jha t> Roghoonalb 
rcrshad,6W N ilise 35(l806)(irTr!spectiT© 
of any prirato arrangement between pleader 
and cUent ] 

(8) Ivasheenath Sem t Chuud r Monee, 

0 W r 288 (1868) 


(0) Ramchandra Porsharani i Bhagabai 
21 B 42 (189o) 

(10) Rajah Roodur Laram t Coomar 
Naram Patnaik, 13 W R 320 (1870) 

(flj Ramputty Roocr v JCafeo Churn 
Singh 14 W R 94 (18"0) 

(12) lit Ameeroonusa i Chapman, 6 W 
R 108 (1806) [pleader employed by soreral 
defendanta m aame interest cot entitled to 
aeporato fco from each] 

(13) Pratap Chandra Shaha i Kali 
Bhanjao Shaha, 4 C W N 600 (1900), 
Garabuu Dasi r Pratap Chandra Shaha 
4 a W N 602 (1900) 

(14) Sccta Patta r Suryudamma, J8 3L 
128 (1S9 1) . BO it was held that p)amtiif should 
not bo saddled with the costs of three pi 

if two were sufficient Sukcena Bibee v T’ 
Ab.S D R W, 1801, p 333 

(15) Uacnaii r Hogg 2 Hyde 89 r 
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coimectiuu Witli attacliiucnt of dcfiudaut’s ytopcity A\litn faint js dismissctl (I) 
and 8t imp for plaint (2) 

Execution for Costs — llic poitioii of facet 220 as rtlatjuj; to tstcutiou 
IS omitted bee now sect 36 If the order for costs forms part of a decree, 
faiith decree is executed in the ordmar) \\a} Mlicrc, in a partition suit, the 
plaintiff, after dcuec, took no steps, but the estate is as partitioned at the 
instance of one of the defendants, it ssas held that he must first obtain an 
order for pa}ment, and if payment be not obtained then applj for cxccu 
tiou (3) If the order dots not form part of the decree it inaj be executed 
as if it were a decree for the pa}nicot of monej But such an order is not a 
decree (4) A luamlatdar has the same power to Icsj costs decreed b) the 
High Court as he has regarding costs decreed in his osvn court (5) No separate 
suit lies for the recoiery of costs awardible under the Code, a remedj 
m execution being given (6) But where a Court is not entitled to order 
coats and costs arc incurred, they may he made the subject of considera- 
tion in a subsequent suit (7) If it can order costs and docs not do so, no 
separate suit will he (8) An objection as to costs is a matter which should 
be raised in the shape of an appbcation to amend or renew the onginal 
decree, and failing tliat, by way of regular appeal against the decree, but no 
objection can be raised in execution of it (9) A summary remedy for payment 
of costs against his client has been given to sohcitors, but they cannot under 
the rule of Court so giiing it enforce payment against the client’s repre- 
sentatives (10) 

Setoff of costs — 0 NX r C enacts that “T/ic Court wioy direct 
that the costs payable to one party hj the other shall be set ojf against the sum nhtch 
ts admitted or found to be due from the former to the latter ” This rule, which 
is a re enactment of sect 221 of the last Code, is one of those sections 
in which the general eqiutabic principle of set off is recognized See notes 
to 0 ^^II T 6, post A mortgagor is entitled to set off or deduct the 
amount of costs payable to him under the decree against or from the mortgage 
debt payable by him (11) The section has been apphed by analogs to the 

(1) Seva Earn v Tandy, S D N W 1856, (1874) 

p 614 (7) Ib , and see Venkata Vigaya t Tim 

(2) ATadhub Chundcr v Bam Lochnn, 14 mayva Pastulu, 22 314 (1893) [Suit to 

W E 143 (1870) It does not, bowerer, recover money advanced to guardian ad /Uent 

appear wby the plaintifi was required to pay for costa ] 

this amount to. (8) Beferrcd cose, 3 HI II C It 3tl 

(3) ErojoLallSen v Hohendro Bath Sen (1867) 

18 0 199 (1891) (9) Ilareenath Banerjeo t Uoybo Chunder 

(4) Shankst Secretaryof State, 12 AL 120, Bannerjee, 6 W E Wise 4 (18C6) 

122 (1889), Eama Kisoor Dossji a SuraDga (10) kssur Purshotam t Ruttoabai, 10 B 
Charlu, 31 W 421 (1893) 152(1891), theordermaybeexecutedunder 

(5) Ncmaia t Dovandrappa, 10 B 238 tho execution provisions of the Code Jure 

(1891) Premn Trikumdas 17 B 614 (1892) ds to 

(0) Alahiam l>as i Ajudlua 8 A 45^,401 eohcitors lion for costs, sec Dovkabai i 

(1886) and eases there cited Astolmnta Jefferson 10 B 218(188(5) 
lions in the laso of an order for eosts, see (11) Silu i Bah, 17 B 32 (ISO’) 
lliirbunslall t bheo Earaio, 21 W R 3J1 
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•IcductK'ti of lubffl from tlir j'urclm^r inoiic) iii jirt ciiiptioii Kiiits(l) A ect- 
on cannot he allowed far co^fn not ftrtuif/j nwnnfoif and ft decree is 

innpiUo of being enforce*! cniimit be fct offngftimt a decree winch is nli\c (2) 
Interest on costs —Interest cannot be ollowcd on costs wheretbo decree 
Itself IS silent on the point, unless submission is made bj the parties to the 
discretion of the Court (3) Tlic \icw onci taken that sect 223 and sect 209 of 
the last Code did not affect the special pro\isions as to allowance of interest 
m the Transfer of I'ropcrt} Act (1) has been dissented from and oserrulcd (5) 
Appeal 08 to costs. — It was projKiscd to enact in sect OG, post, that . 
" A’o appeal alall he on a fi\atter of co*ls only tcJicrc hy la\e sveh costs arc left to 
the di'crrtion efthe Court, exeept Vy leate of UiC Appellate Court, ohiaxncd on an 
nppheatton accompanted by a fneworowdum of op2>c(il ” As, liowcscr, objection 
was taken the clause has been omitted with the result that the matter is still 
regulated bj the prenous ease law Under the Code of 1859 it was held 
that a regular appeal would he on a mere question of costs, although fls the 
lower Court had a discretion m the matter, an> interference with its order 
ought also to be exercised with discretion Though, howe%cr, an improper 
exercise of discretion might be matter of regular appeal, no special appeal 
would he unless the award of costs was contrar} to law{C) A sunilar rule 
was laid down (7) under the Code of 1877 Under the last Code first appeals 
were giten not mcrclj from decrees but also from any part of the decrees, (8) 

(1) I»hri i Oopal Saran, 0 A 331 (1884) . Sri Daotuluri t> Surappa Itazu, 3 M H a R 

SCO notes to Itulu 130 (18C6} the Court interfered in second 

(2) Huro Forshad t F<Kilkuhorc, 1C appoalasaquestionotprincipIewasuiTolrcd, 

It SOS (IS71) [As where (in regard to the as tho loacr Court made a defendant pay 
first point) a decree of the High Ouit ga\e costs to a plaintiff whoso suit was dismissed 
tba successful appellant costs of that Cow* for want of cause of action. In Shunt BuLsb 
andofthclowcrAppcllatoCk)urt,butomillcd c lAUa^unJ,llW R 48 (18&1], the Court 
to award tho costs of the first Court ] interfered as a person, unncccssaxily mado a 

(3) Bhoza Rughbui t Bhoza Its), 3 A IL party, had been deprned of Ins costs , and 

L It 3Jt)(J87j), Forester r Secretary of id Ram Chunder Go«sain i ilutty XaU 
Statc,41A 137(1877), s e,3C,16I Bsgchec.JlW R 19 (18C9), where the lower 

(4) Araolak Ram t Lachmi Narsin, 19 A Court disallowed separato costs to tho 

175 (1806) defendants As to early cases oa second 

(d Achalabala Bus i SurendroIfathDcj, appeals, aeo Khoda Bux v Mowla Bm, 14 
24 C 766 (1897), Subbaraya c Ponausanu, W R 255, 766 (1870), Ooma Churn v 
21 JL 364 (1897), Mahsrajab of Bhartpur t Cinsh 25 W R J2 (1875), Achumbit v 
Ram Ksnno, 23 A 181, 191 (1900) F C. Konbaya La), 7 W. R 208 (1867), Beer 

(6) Gridhari Lai Roy t Sundar Bibi, Penhad v Doorga pershad, TV R 215 
B L. R Sup, tot F B 496 (I8C6) [few (1804}, Amir Saheb v Jamshedji, 4 Bom, 
earlier cases, seo Doucett t Wise, I1\R HCRACJ OH (1807), Jit Bibeo 
323 (1804), CJollector of Dacca v Kamala Uoscchun v Jit Bibeo Munoorun, 25 W R 
kant, 2 W R 33, 34 (1865), Choouc© Lai 09 

t Patroo, 0 W R 19 (1866)], Futeek (7) Balkissen Das t Lutehmeeput Singh, 

, , . , . _ 1 . I r* 8 G 91. at p 94 (18S2) 

• (8) Therefore, that part which relates to 

• costs IS appealable if the decree is appealable 
A. C J So tho r C refused to urterfero See %aaudev t Bha\an, 10 B 241 (1891), 
on a matter of discrttion Mt hcemco t BallussctiDast Lutehmeeput Smgh, 8 G 91 
Luebman Das, 5 R P C 59 (1837) In 94(1681} 
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ind iiecessaiily therefore against the part of the decree o^^ar{llug costs But 
such au award was then, os before, a matter of discretion, and the Court of 
Appeal would generally only interfere where a matter of principle was 
involved, (1) whether m first appeal from a decree (2) or order, (3) or m second 
appeal (4) The Court has also ]>cld its interference justifiable m first appeal 
where, though atnctl} speaking no question of principle is imolvcd, there 
has either been misapprehension as to facts or no real exercise of discretion 
at all (D) 

The Bombay High Court, (6) citing certain Enghsh decisions, has held 
that the principle to he deduced from them is that Appeal Courts should interfere 
with the esercise of discretion by the lower Courts os to costs when there has 
been any violation of any established principle, (7) misipprehension of facts, (8) 
or where there has been no real exercise of discretion at all (9) These principles 
■will be of general apphcation in first appeals and appeals from orders In the 
case of second appeals it must he shown that the order complained of comes 
within the pro\ isiona of sect 100 


(1) Secretary ot State v Marjutn Uoucui 
Ahaa, 11 0 359 (1885] , \ouruI Ilossain t 
KliairunncSsa, 28 0 507 (1901) , Moshingan 
i Mozan Sayad, 12 C. 271 (1885) fwhero 
euocesstul dofoadast was ordered to par 
plamtiC » costs] , Bunwan Loll v Chowdliry 
I>rup Nflth Singh, 12 C 179 (1885) [whet® 
the plaiotiS had no cause of action against 
appeUant and sought no rcbef against him 
and therefore could not reeeiio costs], 
Eanchoidas VitUaldas V SaiKasi, I6B C70 
682 (1892), Kuslial SadasUir v Punatn 
chand Jusrupji, 22 B 1G4 (1897), Bisbcn 
Dayal o Bank of Upper India, 13 A 290, 
295 (1899) [where a successful party was with 
out cause depnred of his costs] , Parshram 
V Dorabd, 2 Bom L B 254 255 (1900), 
Pratap Chandra V KallBhanjan, 4 C W N 
600 (1900) [costs whether allowable as for 
suit or mtscellancous proceeding] , in Tara 
Prosunno v Satish Chandra, 4 C W N 00 
(1896), the question does not appear to hase 
been one of principle but of the propriety of 
the order, see Kamat v Kamat, 8 B 369 
(1884) 

(2) Secretary of State v ilarjum Hossetn 
KJian, aupra 

(3) Moshingan v Slozari Sayad, aupra 
that 13 oppcalablo orders, an appeal lying 
from that part of the order relating to costa 
Balkisscn Das v Luchmeoput Singh 8 C 91 
(1831), but where no appeal lay from tho 
order thero was no appeal as to the direction 
as to costs -which was ancillarv to it Itama 
kisaoor Dossji t Sriranga Charlu, 2J M, 421 


(1893) The Court coil hear an appeal os to 
costa although that portion of tho appeal sot 
relating to costa has Z>een abandoned at the 
hearmg Vasudet Ramchandra t Bhatan 
Sivraj ICB 241 (1801) 

(4) Bunwan Lall v Cbowdbry Drop I>ath 
Singh, supra 

(5) Banchordas \ ithaldas v Bai I^asi, 10 
B C70atp C83 (1802), foil Kushal Sadashiv 
t Punamchand Jusrupji, 22 B 1C4 (1897) , 
parshram v Dorabji, 2 Bom L R 254, 255 
(1900) 

(6) Ranchordas Vitlialdas t Bai Ivasi, 16 
B 07Catp 682(1902} foil. Kushal Sadashiv 
V Punamchand Jusrupji 22 B 16-1 (1897} 

(7) Tho Bngbsh cases are numerous, see 
Morgan and Wurtzburgs Costs, 206 Ann 
Practice, Notes, 0 65, r 1 , p 9G3, vol ii ' 
p 467 , Parshram v Dorabji, 2 Bom. L R 
251, 255 (1900) 

(8) Zs re Gilbert, 28 C D 549 , Robertson 
t Robertson, 6 P D 119, Parshram v 
Dorabji, 2 Bom. L R 254, 255 (1900) 

(9) As where costs have been awarded 
arbitrarily DaulatRamt Durga Prasad, 15 
A 333(1893} Though tho Court will assume 
that tho Judgo has exercised his discretion, 
unless satisOed that he has not done so Eew 
t> Bevr (1699), 2 Ch 407, folL in Parshram v 
Dorabji, S Bom L R 254, 260 (lOOO) , J2e 
Hunl,iy N (1901)144 0 A , Ciril Service, 
etc. Society V G 8 Navigation Co , (1903) 
2KB 706, where tho Judgo decided on 
grounds not open to hun , see Ann. Pr U. 
p 467 
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General. 

36 The iiroimom of tins Code rclatnuj to the execution of 
decrees shall, so far as they are a'pplicahle, he 
Apthcatton to ordcra apply tO thc CXCCUtlOH of OrdcTS. 

Orders— section rcjilacca nnd Bupcrsedcs tlic first paragrapli of 
Beet CIO of the hst Code, the second paragraph being incorporated m thc nest 
section B) Mrtue of sect Ct7 (no^ 141) and sect 640 of the Code of 1882, 
It was held that an order obtained from a Judge in Chambers by an attorney 
against his client for paj ment of costs might bo executed under Chapter XIX 
of the Code of 1832, corresponding with thc present Part (1) Bj virtue of 
sect C19 of thc last Code, execution might haxc been had of a judgment entered 
up under sect 86 of the Insolvent Act (2) 

Execution — Execution is the enforcement by process of Court of its 
decrees and orders The words “execution of decrees” at the head of the 
Chapter in the last Code was held to mean thc enforcement of the decrees of 
Courts bj process of execution only, viz the different kind of execution dealt 
with in the Chapter for compelbng the judgment debtor to obey the order of 
the Court (3) Process in execution must always be granted by the direct act 
of the Court itself And as parties cannot invoke the process de noio either 
b} agreement or by their conduct, so neither can they extend the rehef winch 
thc Court has chosen to award (4) Prtmd facie it is the right of every Utigant 
to call on the Courts to take such action as maj be reqiusite to secure the execu- 
tion of a decree contaimng a direction in his favour, and the Court of execution 
cannot impose terms which arc not in the decree (5) Procedure in execution 


(1) In rt Premji Trikuiudas, 17 B 514 
(1803) 

(2) In rt Bhagwandas Uurjnan, 8 B 611 
(1881) 

(3) SrccnathRoyr RadhanathMookCTjcc, 
9 C. 773, 776 (1882) (as regards the question 
decided, anordcr directing an account is now 
a decree Sec e 2, an/rj 


<4) Eckowrio Smgh t Bijoynath Clutter 
jeo, 13 B II (1870) As to dcticc;- 


(5) Nauab Slir ba<irBd.n , * 

Niimdm, 29B 70(l{<>ij 


f 
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ought uot to be couductcd m a blipshod and elovLiil) fashion is if it ^\crc an 
ummpoitant branch of tlie work they ba\c to do in the administration of justice 
but it ought to bo conducted a\itli as much cart as the procedure m 
suits because of the difQcultics which so frcqucntlj ansc The Courts arc 
bound to look to the Code for the procedure they should follow in these execution 
proceedings (1) 

“ Provisions of this Code ” — ^Tliis Part, together with 0 Xi-I , replaces 
Chapter MX of the Code of 1882 The provisions relating to execution ha^e 
been divided into two portions, vis those contained in the present Part, and 
those contained in the Rules of 0 XXI , which must be read with it These 
Rules, refer to minor points of procedure The arrangement and numbenng 
of this Part has been very materially altered and sections appearing in it ha^c 
been taken from other portions of the old Code Further, the sections of the 
Code reproduced have been added to, and made the subject of important amend 
ments which, for the most part, embody or ha\e been suggested by previous 
case law A considerable number of the sections or portions of the sections art 
entirely new 

The general scheme of the Part la as follows — 

Firstly, tho Code is declared apphcable to decrees and orders, and a defini 
tion given of the term “ Court which passed the decree ” (sects 3G 37) [transfers 
of decrees to the Collectors for execution arc dealt with in sects 68-72 and the 
Third Schedule] Then follow provisions relating to the Courts by which decrees 
may be executed and the jurisdiction of such Courts (sects 3S-46) , thirdly, 
tho questions to be determined by those Courts (sect -17, formerly 244) , fourthly, 
the limit of time for execution (sect 48) , fifthly and sixthly, transferees, legal 
representatives andpfocedurein€xecutionte3pectivcly(8ects 49-54) .seventhly, 
the mode of execution, whether by arrest, attachment, or sale (sects 55-72) , 
eighthly, payment and distribution of assets (sect 75) , and lastly, the resistance 
to execution (sect 74) Other provisions concermng these matters are contained 
in the 103 rules of 0 XXI 

The mam alterations to be noted in the sections are as follows the intro 
ductioa of precepts (sect 46) and of sects 53 61 and amendments of sect 244 
(now sect 47) and of the sections corresponding avith sects 51, 55 (1) (2) 62, 
64, 73 As regards sects 68 el seq , dealing with execution by Collectors, the 
provisions as they deal with a special matter and are not of general application, 
have been placed m the Third Schedule 

The alterations in the rules are cited under 0 XXI 

The chief omissions m the sections are of clauses (o) and (&) of the former 
sect 244 (see notes to sect 47) and of sect 288 of tho last Code which 
it was considered might be omitted, having regard to the provisions 
of Act XVIII of 1850 Sect 257 a of the last Code has also been omitted 
It was first enacted by Act XII of 1879, with a view to protect the mtere«ta 
of judgment debtors against undue pressure by decree holders The Select 
Conunittee stated that the section had given rise to conflicting decisions and 
as interpreted by the majority of the High Courts was found in practice to 
be of little service to judgment debtors Moreover sect 16 of the Indian 

(1) lhakur Pershad t Sbcikh Fakir iiUali, 2- I A at pp 45 40(1891) 



r.rrll 


FvrrmoN 


221 


C>''S*'act \ft 11 % an*T %r%% co^'i to afoul ailctjiiiti { mtf% tu n wlirn 
it 1 % rr<]ui*r<l \« ln%rr%r« tic prction iTni%ir% tn forr* niitil the coniine 
tn*o opera'ion el t'e p*^»ent ro*le ftn«l nme c‘\«e% (lrtul<({ untUr it li<i\e n 
rrlatioi to Fort (row tl \XI r J) the following noti-* on tlie «cction 
are pTcn 

Object cf section 257 A of last Code, now omitted — The Iiegi%htnn 
Cor'iJ'‘'cd that tl e j»owrr of rxecutiti" a detreo placid tl e holder o( it in a 
position to cxrrn'e undne prr»%iiT»* o%rr tl e judgment del tor and einl Kd liint 
to obtain t<Tin% too farotir-il le to hini'clf from tl « latter w ho«e inten ^t' necdetl 
projection at the hnnd% of tlie ( onrt which pa%Md the derm (1) Ihe oljeit 
is to avoid inconvcnienre and dela\ m e\«“cutin}; the detne and it% lein}* hi Id 
in terror'm over the debtor and to afford protection agniiKt iinf ur arranpiiunta. 
which projection i% insured bv the neee«it\ foraanelion (2) 

“The Court.’* — It wa% held under the l»%t Code that the Court to whiih 
a decree had been transferred for execution could not pa%% an order under thi% 
section and that aanetion could l*e p\en onU b} the Court which pa%?fd tli 
ilecree ('ll 

“Shall be void* L’ndor the h%t Codi an agreement of the nature 
stated %Ta% declared t<i be \<iid and a question arose whether it was aoid in Mo 
and for all purposes or for tlie purposes of execution pTOceediiigs onU , and was 
enforceable by a fresh suit (1) It is not easy to reconcile all the dicisiona on 
the point There is no absolute prohibition nfainst such an apreement 'Jhe 
section, howeser forbids the enforcement of an agreement entered into in 
contrasention of the section, whde a decree is subsisting and enforceable If 
that be so then the decree must bo enforced by execution and not by separate 
suit, and m such execution an unsanctioned agreement will not be lecogniicd 
If, howescr, an agreement is such that it adjusts and puts an end to the decree 
which thus ceases to bo cnforecnble. no question of or in execution 
arises and the substituted agreement max le made the subject of a fresh 
suit {')) 

“Every agreement" — Ihe agieemcnt referred tn to gue time is an 
agreement to pay the judgment debt XMth a Btipulatioii that it shall not he 

(1) Heora Nema f PcBtonji 22 H fOI, (t) hiiigh i Oft>a Kingli. 21 A T17. 
C07, COS (180S) Fpo aa to Hii» nn<l eccl 320 (1001). nil mop lliero dint, XtiikaU 
235, now O XXI r 2 , O C XVliitBorth*' Buhramanla A>}ftr t Koran Kaiinnn Ahmed, 

• Decrees m Bar of Contracts 2fl M 10, 20 (11)02), ClopaKnliu i HrlJ 

(2) Bank of Bengal t> Vyabhoy ««ngj»l. KI*hwo rerahad. 22 V 017 (1001) 

lOB 618 625 (1891) wlicro it was also ltd I (B) 8eo casei died in last note InCnvIml 
that an nnsanctioned agreement cowl I l-«* KrUlma • Bakharam.2SB 353(1001) Ihes.. 
enforced where it formed part of tho con casea wew not nf md to In XriikaU 
sideration of a bond and had been enjoyed • • ■ ■ ■ . * 

by tho obbgee Govind i Snkharam, 25 B ^ ■ . ■■ i 

383 . 391 ( 1004 ), XenkataRubramanlaAyyar . ^ ■ 'i ■■ 

i Koran Kannan Ahmed, 20 M 10 21, 2fl •• •• vs »• \< " /, liitio waa no agrte 
(1002) mint ly tho judgment eredilor to aurreiiiler 

(3) Gandharaj Singh v Rheo.larahan hlsrlKhtauiKh rtl e duree, and that being »o. 

Ringh 12 A 671 (1800), Paramananda Daa tlw> easn was, iij on tho irinclpln al ova 
V Mahabnr Dossj, 20 X1 378 (1810) atatecl wrongly.! dl | 
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pajable at tlie time when under the decree it became payable An ngreemeut 
to give time for the satisfaction of i judgment implies ex ti termun that there 
has been no actual satisfaction but merely a stipulation for future satisfaction 
Therefore an agreement under -whicli there is an actual and present satisfac 
tion of the judgment replacing it and putting an end to the decree is not within 
the section In other words, the agreement to which the section relates 
13 one which suspends and docs not dcstroj the rights of execution 
consequent on the decree (1) The last clause presupposes the existence of 
a judgment debt, for the sum paid cannot be applied in satisfaction unless 
there is a subsisting judgment to which it can be applied A\’here the 
judgment-debt is extinguished in whole or in part bj the substitution for it 
of a contract, such a contract cannot be regarded as an agreement to g^^ c time 
for the satisfaction of a judgment dcLt,smcc the latter, to the extent to which 
it has been extinguished, is no longer in existence Tlie agreement in such a 
caseisonlyanadjustmentofthedecTceundcrO XXI r 2, which, if not certified, 
will not pre% ent execution (2) An agreement may be good in one part and bad 
as regards another (3) and what is valid will be upheld pro\ ided that the stipula 
tiona are not part and parcel of one and the same agreement and can be separated 
one from the other (4) The section did not applj to agreements by person® 
who ate not patUea to the suit in which the original dccice was made 
Persons who have nothing to do with a decree cannot fall within the mischief 
struck at by the section But tho same consideration cannot apply 
where a person is substantially bound by the decree though not pro 
forma a party to it (6) It was held that an agreement was none tho less void 
because one of the parties to it, who was the legal representative of one of the 
judgment debtors had not been one of the parties to the suit in which the decree 
was obtained (7) 

Enforceable — It was held under the last Code that the section must be 
deemed to relate to judgment debts nliieb ore still enforceable (8) 


(1) luLaram t Anantbliat 35 B 252 
(1900), 8 c 2 Bora L R 1012 in wliicU 
the previous decisions are rc> lewed % enkata 
Suhramania Ayyar t Koran Kannan Ahniwl 
20 M 19 (1902) where howover tho opera 
tion of the decree was only suspended not 
extinguished , Gopal Sahu t BriJ Kiahoro 
Pershid 32 C 917(1905) [ref toSurKissen 
Das Serowji t Nibaran Chandcr Banetjee 
6C M N 27 (1901) as a case in which tho 
judgment debt was extinguished J Lalji 

Singh V Gaya Smgh 25 A 317, 325 
(1903), diss from Dhauram Ragho 0 Ganpat 
Sadashir 27 B 06(1902) Be,4BomL.R 
872 which practically refused to follow tho 
caso first mentioned 

(’) I^lji ^ngh V Gaya Singh 2o A 317 
at p 328 Seo Ram Doyal Bannerjcc t Bam 
Han Pal "0 a 212 (1892) 


(3) Bbagchancl i Radi a Kisan, 28 B 02 
(1903). 8 c 5 Bom L R 672 foil 
Raichandr Naran 28 B 310(1004) 

(1) Govind T BakharaTn, 28 B 383 386 
(1901), Davlatsingp Pandu 9B 176(1881), 
Vtshna lishwanath t Hur Patti, 12 B 499 
(1888) , Chatru t Kondaji lithal, 3S B 219 
(1913) 

(5) Raraji Pandu i Jlalioraed Walh, 13 
B 671 (1889) Yella Chetti i Munisami 
Reddi C 101 (1882), Hur Kisscn Da«s 
Scrowjee i Nibaran Chandra Banerjoo 0 
OWN 2T, 30 (1001) 

(6) Govind Krishna v Sakharam 28 B 
383 391 (1904) 

(7) ^ enkata Subramania Ayyar t Korm 
Kannaa Ahmed 2G 10 (1902) 

(8) Shripatrao t> Govinl Narayan, 14 B 
390 (18S9) 
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“Sanction.” — WTi^re no formil fi.mrlion lintl l>r(*n rrroHod it nns lirld 
tliat undrr Ih** firr«m»tiTifra minirirnt liml licrn dono to tie rcqiurc- 

n^'ntA of tlio portion (1) As ropirdn limo for ^itirlinn «pr 1 rlow (2) and ns to 
tlio rflcct of want of Mnrtmn for antr Tho now apTrrniont wlion Panctioncd, 
becamo p-vrt of tho dofroo and could lx* rxcciitcd ap tlic dorreo in the ease (3) 
The pirtiep could not ttmIo from the ncrcement «o Pinctioneil and if there was 
irrcpuUntv in the pmrtion not amountinp to w-int of jurisdiction, the com- 
promi«c mupt tile eflect until the onler awtioninp it ir set aside (4) An 
order pi««ed under this pert ion l*einp one rehtinp to the execution of the decree 
wiR appcilible (5) 

“Decree Order"— Tor the nieniunp of these terms, see note to sect 

2 , onfe 

What decree may be caecnted — The rule may slioitly be slated to 
]m>— the deeroe ot the Court ot first instance until uppeal, and after that tlio 
decree ot the Court of list instsnce mietlicr tlic decree of llio nppcllato Court 
13 lor res ersins or lor niririmns tbc decree ngainst irliicb tlic appeal is preterred, 
It IS, in eitlicr case, the final decree m tbc cause, nnd, as eucli, the only decree 
ivhicli IB rapaUo ol being enlorced by cjecation alter it is once pronounced 
II llie decree ot tlie loirer Court la tesersed it is absolulclj dead and gone , 
it It IS alfirmed or modified it is equally so, tliougli in n dillcront irny, namely, 
by bcin- merged m the decree ot the superior Court, ivliicli talcs its place lor 

all intents and purposes ( 0 ) II It IS altered by tbc Court ol first mstauee crecutien 

cannot issue (7) But ivbcre the appellate decree is net eomplcto in itself, referenee 


(1) Kiislina t VMUtlor, 21 B SOS (1S9C). 
ond SCO Lakshmantu t Siikija Bat, 7 M 
400 ( 1884 ] 

(2) Nam hole r auma Blioile. 13 B M 
(1888) 

(3) Sita Ratn i Dasratli Das, 0 A 492 
(1893), Sham Karan t Tiari. 5 A 690 
(1883). ChampatRait Pitambar Dos. 0 A 
1C (1883), Jlakund Tam t Jlakund Rom, 

OA 223 (1884), Muhammad Sulaiman r 

JhukkiLal, 11 A 228, 232 (1888), ThakoOT 
Dyal Singh t Barju Pershad Jhssir, 20 C 
23 (1892), but ICO Ramlakban Rw v 
Bakhtaur Rai, C A 023 (1884) Pnor 
tho enactment of this section the only deerw 
whicli could bo executed was tho o*'^"**' 
Ram Runjun v Jowhurujumah 23 W K 
120 (1874), Madhub ChunJer * Madhiil> 
Lai, 15 W R 642 (1871), and sco also 
Amceruiussa Khatoon t Mecr Ms oi^ r “ 
a L. R 143 (1878), Debi Jlal t Goknl 
Prasad. 3 A 685 (1881). Kh'doo u K^ 
Sahoo, 12 W R 71 (1809), 

. Gooreo CLnm M. =1 " B =“> IJf’; ’ 
P,lk, , Ml„, 21 A 210 (18751. !>»“» 


Chundcr t Moomanath Roy, 15 B P 4C0 
(1871) 

(4) Muhammad Sulaiman r Jhukki T,al, 
II A 223(1888) 

(6) Rangjiv Bhaiji II B 67 (1880) 

(5) Muhammad Sulaiman Khan t Muharn 
madYiirKhan.ll A. 207 (1888)r B , Raw 
Cfaaran Bysak i Lakhi Kant Bannerjf, 7 JS 
Jj R 701 (P B) at rp 709, 714 (187J){ 
Nourang Rai t Latif Choudhuri, 13 A ’ J{ 
(1891), Shohrat Singh V Bridgman, 4 A S'' 
( 1882 ), Mana 1 ikraman i Unnicaj);>«i,), 

M 170, 171 (1891) So though tn f 
the P C. may confirm a decree nl tl,. a 
below, that order is tho paramwiit ifk,. 
which must bo executed !,« J » uti ^ ^ , 

Kishun Persad, 8 C. 218 
Tiewiromthoso aboTccxj ri »*,/!♦.» l,t ^ 

Mir Ajimuddm v Mathura ^ ^ / 

R at p 215 (1874) A, 

decrees which coinrt b,J j ^ 

decree, SCO notes to 0 XX f f 

(7) Muhammad \-a X h ' 

11 A. 314 (1889) ' 
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may be made to the prior decree (1) The deriee, however, \vlitcli is executed 
13 tlie appellate decree Where a decree was compromised by agreement imde 
by the parties and communicated to the Court riliich pissed the decree, held 
that the effect of the decree was cxtingiiished h} the agrecmtnt, which could 
only be enforced b) a fresh suit and not by an application foi execution of 
the former decree (2) Wlion a decree contains a direction for piyment and 
creates a charge and default is made, the decree cannot be at once executed , 
the proper course for its cnforcenjcn# js not to apply for execution, hat to apph 
for either an order for an acconnt and RiJe or to institute a suit !oi i^nhrctng 
the charge (3) 

From which Court execution may be had — “lee the notes to «ccts 
37, 38, 08-72, and Third Schedule TJie general juristbction of such Courts 
13 dealt with post Sects 43, 44, 45 deal with execution of decrees passed by 
British Courts either in places to xvhich this Part does not extend, such as those 
scheduled districts to which the Code or this portion of it has not been extended , 
execution of decrees passed bj Courts of Native States, and issue of precepts 
to certain British Courts in foreign temtory The Courts, therefore, b> which 
execution may be given, are Courts in Bntisb India executing either their own 
decrees or the decrees of other Courts m British India, or Courts m British India 
executing the decrees of British Courts m foreign territory (sect 43), or Native 
Courts of such temtory (sect 44) There remains the gucstion of execution 
of decrees of British Indian Courts out of British Indian tenitoiy As regards 
this, the general principle is that Comts of British India have no authority 
to send their decrees for execution to Courts not m British India (4) An exception 
to this rule exists (sect 45) m the case of British Courts in foreign territory, pro 
vided that such execution is authorized under the notification of the Oovernor- 
general (5) 

Jurisdiction of Court executing decree — The following section was 
proposed as regards this matter • — 

“ (1) Save for tlie purpose of ratcdhl]} disfribiitvng assets 
realized by sale or otlieruise in execution of a decree by a Court 
of competent jurisdiction, no Court shall execute a decree which, by 
leason of the talue or the nature of the sntf at (he Ume of its 
institution, it uould hate been incompetent to pass. 

(2) The Coiat which passed a deciec for the enforcement of 


(1) Gobardhan Das V GopalRam 7 A 3C0 


51, 64 (1887) See further as to decree of 
simple affirmance incorporating inandAtory 
part of original decree, Noor All i Koni 
Moah, 13 C 13 (1880) See notes to O XX. 
r C and sect 140 " 

(2) Hari Eaghnnath t Knshnaji Anant 
Joslu, 19 B 640 (189t) 


(3) Chundra Mom i Xfolty lall Mullielv, 
2C.W N 33(1807) sedg» as to first of the 
two alternatives See Aubhoyessnree Dabee 
I Gouri SunkuT Panday, 22 C 869 (1895) , 
Matingini Dassco v Chooneymoney Passee, 
22 C 903 (1895) 

(4) Kastur Chand Gujar t Par«ha Jfahar, 
12 J1 230(1887) 

(5) Eatan Mahanti « Khaloo 9ahoo, 21 G 
400(1902} 
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a imUqagc or chniqc aqaiw^f nnmo^fohU proj^rtg iitchuhil therviu 
or •subject ihnefo, ^hall haic qwucr to order the <t(d( of any ’tuch 
ivunoicaKr j)ropcTty nficrcier the same may he ^itunk 

(3) Where, after the fta^ising of a decree *?i a suit for the enforce^ 
ment of a mortgage or charge, the uheJe of the tmmoieahlc property 
indud^ therein or subject thereto falls, by transfer of junsdiciwn, 
udhn the local limits of the jurisdiction of another Court, the decree 
may he executed either by the Court xchich passed the decree, or by 
the Court xeiihin the local (unite of iiJiose jurisdiction (he tmmoieahle 
2 )roj)er(i/ /nlte by such transfer 

(4) Sale as provided by this section and section 168 [rfea(in <7 
uith attachment of salary] no Court shall have poner to execute 
a decree in ichich the subject matter of the suit or app?ica(ion for 
execution is property situate entirely outside the heal limits of its 
jurisdiction 

(5) Where vnmoicahle property attached in execution of a 
decree for the payment of money forms one estate comprised uithm 
the heal limits of the juusdiclion of Ino or more Courts, any one 
of such Courts may order the sale of the entire estate upon such 
conditions as it may consider reasonable and necessary for the 
preicnlion of conflict of orders 

Explanation — For the purposes of this section, a Court, 
uJiich iiould haie been competent to pass the decree, shall not be 
deemed to be incompetent to execute it merely because, by reason of 
the amount of rent or mesne profits ascertained for a period snfese* 
quent to the institution of the siut, the pecuniary liinite of the 
jurisdiction of such Court are exceeded ” 

This section \\ould have cleaTcd up several points winch bate been the 
subject of judicial decision Tl»c Court executing the decree referred to is, 
as appears from sect 38 either the Court which passed the decree or the Court 
to which it la sent for execution Clause (5) \sith some modifications 
has been embodied in 0 XXI r 3 Tlie other clauses have not been enacted , 
as honever, they ha%e releience to preceding case law they are here reproduced 
and commented upon 

Clause (1) — ^Therc has been a conflict of decision on the question 
whether the Court executing a transfemd decree w as restricted to the pecuniary 
limits of its jurisdiction (II An appbcation for the execution of a decree 
IjOTToyer )s an apphcation in the suit in wluch the decree was obtained, and 
questions arising in the execution of decrees are frequently as important as the 


(1) See, )i> the eftirmftti\c, (,okuI Krislo (1837) and in the negative Narasa^a i 
Chunder v AnVhil Chiinder Chatterjec, 16 Venkata Krishnayya 7 If 3<)7 (1831) , 
C. 457 (1889) Durga Charan Mojumdar t Shanmoga PdUi r Ramanathan Chetti 17 
Umatara Gupla, Ifi C. 465 467 (1889) , cf #1, 309 (1693) , cf Kelu v Vifcnshna, 15 XI 
Shiv Side'liwar r Shn lUrihar, 12 B 155 345,147 (Wl) 

Q 
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questions in issue in tlic suit The proposed clause adopted the pimciple of 
those decisions uhich held that a Court had no jurisdiction to execute a 
decree sent to it when the decree had been passed in a suit, tho ^ niue or subject- 
matter of which was in excess of the jiccuniary limits of its ordinary jurisdiction, 
and that the ponor to send a decree to “another Court ” meant another Court 
having jurisdiction, and competent to execute that decree having regard to 
the amount or value of tho subject-matter of its ordinary jurisdiction The 
words “ al ihe of its tnstiMion ” were introduced to declare beyond doubt 
that a Court having jurisdiction to grant a decree has also authority to execute 
it, even though tlie pecuniary hnuts of its jurisdiction ma} he subsequently 
exceeded by the operation of incidental causes, such ns a rise in the aaluc of 
property or the gradual accumulation of interest {!) With this Clause should 
be read the Explanation, which was intended to gt\c effect to the undermentioned 
decision (2) This Explanation was confined to cases of rent or mesne profits, 
but, as stated, the principle is one of general application, and has been applied 
in cases of interest also 

Glauses (2) and (3) — These both refer to suits on mortgages and 
charges, and form an exception to the general principle enacted m the fourth 
Clause of the proposed section They embody the result of the decisions 
noted (3), in which it was held that it would bo impossible to opply the 
provisions of tho Transfer of Property Act relating to sales in accordance with 
the decree passed in a suit on a mortgage if it were necessary to apply 
to different Courts to obtain realization of the mortgaged debt bj sale of the 
properties hypothecated It was, however, pointed out that the Court passing 
the decree is not alone competent, for in some cases it might be more con 
aement that sales of various lots mortgaged should bo held in the Distncts 
in winch they are situate (4) Moreover, a sale under a mortgage decree is 
not m its proper sense a sale m execution, being a sale directed by the decree 
itself (5) 

Clause (4)— If at the time a smt is brought a Court has no tonitonal 
jurisdiction over tho subject inattei, then it has no juiisdiction to execute 
such decree Sect 16 indicates tliat the object of the Code is to limit tlic tern- 
tonal junsdictiou of the Courts m legatcl to the property they arc entitled to 
(leal with, and as execution is only a continuation of the suit, a Court in tho 
later stages of a suit has no greater pouers than it possessed at its institution 
Moreover (and this applies to all cases whether tlie decree is that of the Court 

(1) Sliamrav Fandoji t Niloji Hamaji, 10 Blub Cliandra Fal, 21 C 630 (ISOlJ, 

I 200(1885) Jagernath Sahai i Dip Ram Koer, 22 C. 871, 

(2) Rameswar JIaliton i Dila Mahton, 676(1895}, Jahart Kamini Dehi, 2S C 238 

21 C 550 (1894) (1900), 6 C. W N 150 [it being held that 

(3) Maseyk t Steel, 14 C 661 (I3S7) [in the proviaions of a 619 (now lOS) were 
which tho earlier deciaion, Shuroop Cbundei pcrnais^rtoj 

« Ameeninnessa Khatoon, 8 C 703 (1882), la (4) Jagrrnath Sahai r Dip Ram Koer, 
referred ioj , Kartuh Nath Pandoy t aupra 

Iilukhdan Lall, l6 C GC7 (1888) [transfer (6) Sco Masoyk i Steel. 16 C fCl at pp 
of jungdictionJ , Gopi Slohan Royt Doybaki f64, CG3 (1887) 

Nundiin.lOC 13(1891), Tinennri Debya t 
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executing It or not), tcmtoml jnnpdiction i<? a condition precedent to a Court 
executing a decree (1) 

Clause (5) — Tins is a proMSion inserted for consenience it being oLmousI} 
undesirable in nnnj eases and m others not practicable that an entire estate 
should be sold otherwise than ns a whole (2) An estate forming ono rcscnuc- 
pajingunit but extending os er more than one District niaj be regarded aa 
situate in tbc District nhcrc the whole rexenue is pard or wlicrc the Court holding 
the sale has jurisdiction This clause therefore forms another exception to the 
general principle upon which the fourth clause is based, m so far as authority 
IS guen to sell bejond local limits m execution of a simple money decree, (3) 
which authontj ma) be exercised upon reasonable conditions by anj Court 
of competent pccuniarj jurisdiction within which any portion of the estate is 
situated With some \ crbal alterations and the omission of the words “ attached 
in execution of a decree for the payment of money ” this clause has been retained 
and appears as 0 XXI r 3 

Who may apply for execution — A dccrec-lioldcr or his representative, 
a joint decree holder or his representative (0 XXI r 15), and the transferee 
of either of such decree holders where the transfer is by an assignment m writing 
or by operation of law (sect 0 XXI r 16) only, for tho position of an 
assignee of a decree under an oral assignment is not recognized (4) The applica- 
tion may bo m person or by recogmred agent or pleader (0 III r 1) (6) Under 
0 I r 12 each of sexeral plaintiffs or defendants may authorize any other to 
appear and act for him (0) In the case of execution by a represontatix e of n 
deceased decree holder sec sect 4 of tho Succession Certificate Act (VII of 
1889) (T) 

Against whom execution may be had— -Tlie judgment debtor, his 
legal rcpreseutatix e (sects 50, 62), and sureties for the performance of the decree 
or the other matters referred to in sect 145, post 

Questions to he determined in execution —See notes to sect 47, po^l 

Nature of execution —Sec notes to sects 51 et seq , poH, and 0 XXI 


(1) Prem Cliand Dey n Vokhoda Debi, 
17 C 099, 703(1890), and see Obhoy Churn 
Coondoo t GoUm Al», 7 C 410 (18S1J , 9 C 
L R 3C1, Daldiina Churn Chattopadhya « 
Bilash Chunder Roy 18 C 520 (1891) and 
so the High Court must execute its decrees 
tlirough the intervention of tl e Mofusil 
Courts 1 Hyde, 130 (1802) 

(2) Sec Gunga Narain Gupta t Annanda 
AIoyee,12C L R 404(1833) where shares in 
a, single entire estate were sold, and UnBocool 
Chunder Chowdhry i Hurry Nath Koondoo, 
2 C li H 334 (1877) [sale of portion of 
outside jurisdiction \oidJ, Ram Lall Xfoitra 
V RamaSundatiDcbia, 12 C (1685), dist last 
ca«o 

(3) That IS only when the propertj atlaened 


forms one estate Seo Ma'ioyk i> Steel, 14 C 
COI at pp 668 609, where tho distinction is 
pointed out between mortgage (i ante, 
clauses (2) and (3)) and money decrees 

(4) Dahshuia filohvn Royt Sm Basumati 
Debt, 4 a W N 474 (1900), Parvata t 
Digambar, IS B 307 (1600) 

(5) As to applications Under a defective 
power, seo ilitra s Limitation Act, 4th cd 
1169 

(6) Sco Ambaram i Himatsingh, 2 D H 
C R 103(1865} 
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0 ] 37. TIjc cxpiessioii “ Court winch passed a decree/' or 

Deflniiion ol Court A'ords to that effect, slmll, %n relation to the 
which passed a decree, execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed to include, — 

(a) where the decree to be executed has been passed in 
the exercise of appellate jurisdiction, the Court of first 
instance, and 

(If) where the Court of first instance has ceased to exist or to 
have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed uas instituted 
at the time of making the application for the execu- 
tion of the decree, would have jurisdiction to tiy 
such suit. 

"Include” — Tins section corresponds with the second paragraph of 
sect 049 of the last Code as amended by Act XII of 1879, which explained 
the meaning of tho expression the " Court winch passed tie decree ” This 
does not exclude the Court winch originally passed the decree as being a Court 
in winch an application for execution should be itnde, but merely includes 
another Court (1) In clause (a) the expression “ Court of first tnstance ' has 
been substituted for “ Court winch passed the decree from which the appeal was 
prekrred , ” the reason being that, as a matter of practice, the Court of inter 
mediate appeal ne\ er executes a decree passed on second appeal The meaning 
of the words " ceased to exist or to ha\e jurisdiction to execute it ” arc explained 
m the under-mentioned cases (2) The terms of clause (h) are general and draw 
no distinction as to the nature of the cause winch puts an end to the j unsdiction (3) 
It was held under the last Code that the Court to winch a decree was 
transferred for execution, if it liad ceased to base territorial jurisdiction, 
might either of its own motion, or when apphed to under sect 223 of 
that Code, transfer it for execution to the Court which liad territorial 
jurisdiction , (4) and that a comparison of that section witli the last 
paragraph of section 649^ corresponding with tins section, indicated that terri- 
torial jurisdiction is a condition precedent to a Court executing a decree (5) 
Tins IS so noa 


(1) Latchman Pondeh r Alftddan 3Ioliun 
GC 013(1850), KartickX&thv Tilukhdan 
Lall, 15 C €07. G69 (188S) , Sheik Jafar t 
Kamalini Debi 6C W N 100,152 (1900}, 
B c , 28 C 233 , bat sec Zamindar of VoUar 
c Adioarayuda, 19 M 445 (1896) 

(2) Latchman Pandeh r ^laddan Mohnn, 
6 C. 513 (ISSO) , mparticnlar bco jadgmeat 
of Field, J , Harm Proshad t Bhupendro 
ISaram, 0 C 201 (1850), Vishnu c Knshca 
Rao. 11 B 103 (18S7) In Halo Podo v 
Dino I«ath, 25 C 315(1597) it was held that 


the Court had not ceased to exist, or to Jiare 
jiinsdtction referred to in Sheikh Jafar t 
Kamalini, 5 C W N 150 , Pandaranga i 
Vjthilinga, 30 Af 537 (1907), s c, 17 
M 1. J 417. 

(3) Ganstha r Abdul Ropkha 17 B IG2 
(1892) 

(4) Girendro Chunder t Jarawa Knman, 
20 C 103(1891) 

(5) Prem Chand r AlokhocU Debi, 17 C at 
p 703(1890) 
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CoUllTb UIIICII DLCRLLb MA\ BL UxLCUTED 

38 A decree ma} be executed either b} the Court i\hich 

Court by which dfcret pissed it, or bj the Court to which it is sent 
nay be cxeenled for execution 

Courts of Execution — Under sect 223 of the last Code also a decree 
might have been executed either bj the Court which passed it or by tlic Court 
to which it was transferred for execution under the circumstances mentioned 
m that section hy the former Court According to this procedure the Court 
which passed the decree was after transfer \irtually deprived of control until 
the decree was returned and to all intents and purposes execution was c\cr) 
where in suspense except in tl e particular Court which happened to La^o the 
decree on its file The Court to which the decree was transferred had seizin 
of the execution proceedings and earned them on until ns far as possible 
execution was obtamed The decree might then ha\e been transferred to 
another Court and the process repeated until full execution was had Though 
the legality of concurrent execution has been recogmzcd (1) both under the 
Codes of 18o9 and 1877 as well as that of 1882, in practice it was not generally 
earned out The Court to which the decree was tiansfencd could not after 
executing it as far as it could transfer it directly to a third Court It had to 
send it bach to the Court which passed the decree which might then transfer 
it to a third Court a procedure which was cumbersome and caused delay (2) 
It was at first considered in Comnultee that the results of the transfer system 
wl ich senousl} ailectcd tlie chances of leahzation and added greatly to the 
expenses e\ entually to he borne bj the judgment debtor, were not justified by 
anj compensating advantage Excess m rcahzation which the former system 
was p rimar ily introduced to prevent could they considered he quite as 
cflectively obviated by reserving the power of ordering attachment or sale to 
the Court which passed the decree and wl ich would not issue a precept lor 
either of these purposes unless looking to the amount of assets obtained from 
all sources it considered such action to be necessary Special bzmtations were 
later placed ou this power It was proposed that the Court which passed a 
decree should be responsible throughout for seeing it enforced and the Court 
to which the precept was issued should ha\c jurisdiction only to entertain 
objections not affecting tl c legality or propriety of the precept or the right 
to execute the decree It was thus proposed to effect an important simphOca 
tion of procedure by substituting execution b^ precept for the former jro 
cedure by transfer of the decree This would ha\e imohed two rcbUlts vi/ 
firstlj concurrent execution as opposed to the formei practice uidcr wli 1 
there ^ as only one Court at one time carrjiig out the execution of a deert 
and sccondl) execution b^ one Court (tl at to which tl e j rcttjt j-> j. \ti ) 
under tl e direction of another Court (or that which j asv-d the dfccrt ) 

(1) baroda IroMcl I Luchmeeput S a H C I*. J 3iS(lj0v> 

MIA S-’D 53S 039(1872) R “NO (•») ScaDtunpul fc n^L t Uou 

Kr stoRjshorcD itt i RooplallDass SC 687 —1 R 337 {18“4) fcb b 

(tSS3) Bajnath GoenLa v Hollown\ 1 Bep n Bebary BiSMa; 3t « 1 
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opposed to the former practice under whicli the Court m winch the csccution 
proceedings were ponding had control of them The Court passing the decree 
might thus have executed the decree itself, and might at the same time ha\c 
issued precepts to another Court or to tiro or more Courts directing sinml 
taneous execution of the decree The conduct of the execution would have 
remained in the hands of the Court passing the decree which might from time 
to time gi\o such directions as it thought fit regarding the execution 
to the Court to which the precept is issued whoso powers were stated and 
limited The adoption of the precept system v, ould of necessity have abolished 
the elaborate conditions of transfer embodied in sect 223 of the last Code 
The Select Committee which, however, considered the Draft Bill imme 
diately prior to its introduction considered that the difficulties in the existing 
system arose not so much from the machmerj of execution itself as from the 
defective manner in which it was worked Thej therefore stated that they 
were unable to accept the proposal of the Committee oI 1902 in relation to 
the execution of decrees bj precept They were however, so far in accord 
with the view expressed by that Committee as to have been able to insert 
sect 46 post enabling the Court which passed the decree to issue a precept 
to any other Court to attach property of the judgment debtor pending execu- 
tion in the ordinary course Dejond this thej stated they felt tho\ could not 
safely go With this exception therefore tlie general system of execution 
VIZ by the Court passing the decree or by transfer has been mamtaincd 

The section provides that a decree may be executed by the Court which 
passed it and it was held that where a Court passed a decree for sale of pro 
perty and the place where such property was situate was transferred to 
the jurisdiction of another Court the former Court might still execute the 
decree (1) It has been held that the proMsions of this section read with those 
of the next section plainly indicate that as a general rule (to which there are 
suudf) exceptions) no Court can execute a decree in whicli the subject matter 
of the suit or of the application for execution is property entirely outside its local 
jurisdiction (2) 


39 (J} TJie Court winch passed a decree may, ojj tJic 

. . application of the decree holder, send it foi 

rrenswT o! de«M * . . n ^ 

execution to another Court, — 

(a) if the peisoii against whom the deciee is passed actuall} 
and voluntarily lesidcs or carries on business, oi 
personally worls.8 for gain withm the local limits of 
the junsdiction of such other Court, or 
(&) if such person has not property within the local hnuts 
of the jurisdiction of the Court which passed the 
decree, sufficient to satisfy such decree and has 
property ivithm the local limits of the jurisdiction 
oAsuch other Court, or 


(1) Pand t 
(1J07) 


\ytlilng)i 30 11 637 


(2) Begg Dunlop v Jagannatli 14 C L J 
228 (Wll) Sco notes to scit 17 
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(c) if the detrcc directs the sale or dclacuj of iiiiiuovcablo 

property situate outside the local limits of the juris- 
diction of the Court ^^hlch passed it, or 

(d) if the Court which passed the decree considers for aii} 

other rca'=on, which it sliall record in writing, that 
the decree should be executed by such other Court. 

(2) The Court which passed a decree may of its own 
motion send it foi execution to any subordinate Court oj com- 
pctciif junsdic/ion, 

40. UVicre a decree is sent Jor aeciition in another frovinccy 

Transfer of decree to Court and executed in 

Court In Mother pro such manner as may he prescribed by rules in 
force in that province. 

41. The Court to which a decree is sent for execution shall [s. 

R„„it .1 certify to the Court which passed jt the fact 

proeeedJns* (o be «rti of such cxecution, or whcrc the former Court 
fails to execute the same the circumstances 
attending such failure. 

Transfer of decree —As sect 38 crabodics tlic first paragraph of sect 
223 of the last Code, sect 39 embodies the second and third paragraphs, sect 
41 the fourth paragraph, and 0 XXI rr 4 and 3 the fifth and concluding para- 
graphs of that section See notes to sects 30-38, ante, and to the last-mentioned 
rules m 0 XXI , post To make the provisions relating to the transmission 
of decrees applicable, it is necessary that tUo provisions of the Code should 
regulate the procedure of both the Courts (1) Where a decree has been trans 
ferred by a Court which passed it to another Court for execution, the original 
Court, it has been held, docs not thereby completely lose all jurisdiction in 
respect of execution thereof (2) As to orders sending certificates for execution 
under the Puhhc Demands Recovery Act, see case cited (3) Where m different 
districts different modes of execution arc prescribed, and where the question 
13 how a decree passed in one, but of which execution is sought in another of 
such districts, is to be executed, the execnling Court must be guided by the 
rules m force m its own distnct (4) It has been held under sect 233 of the 
last Code that an application for transfer of decree is an apphcation to take 
a step in aid of cxecution within tbe meaning of Art 162 of the Limitation Act 
of 1908 (6) 


(1) FrabbuI^arainSioghr Saligram Singh, 
34 a 57C (1007) , 11 C W N C23 

(2) Baij Xath Goenka v Ilollowsy, 1 
C L J 315 (1005) 

(3) Giruh Chandra Chaegdar t Golant 
Ivanro, 33 G 451 (lOOC) 


(i) blsTta&d Tnmbah Garde v Vinayak 
Khasginle, 31 B 5 (1900) 

(5) Todar llal v PhoU Kiinwar, 35 A 
339(1913), following (Thundra Nath Gossanu 
r Gurroo Frosnono GLose, 22 C 375 (1895) 
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•3 42. The Couifc executing a decree sent to it shall have 

Powers of Court In same powcK in executing such decree as 
executing transferred if it hos been passcd by itself. All pei&ons 
disobeying oi obstructing the execution of 
the decree shall be punishable by such Court m the same manner 
as if it had passed the decree. And its order in executing such 
decree shall be subject to the same rules in respect of appeal as 
if the decree had been passed by itself. 

Limitation of Powers — Tl»e powers of ,\ Court are subject to other 
sections of the Code, which may affect them So the section corresponding 
to this in the Code of 1882 was held subject to the special prOMsioiis of the 
section Lorresponding to 0 XXI r 16, ‘post (1) Under the Code of 1882, the 
Court to which the decico was sent was, by virtue of the provisions of sect 225 
(now 0 XXI r 7), held entitled to enquire into the jurisdiction of the Court 
which passed the decree (2) And if the Court to which the decree was sent 
held that there was no jurisdiction, then its bands were stayed and the parties 
bad to go back to the Court which passed the decree, the Court to winch the 
decree was sent having declined to become the executing Court vuthin the 
meaning of sect 228 of that Code, corresponding with the present section (3) 
Under the Code of 1882 it was abo held that where a decree was transferred, tlic 
Court to which the decree was sent was competent to determine whether execution 
of the decree was barred bj limitation or not , (4) but not where a Court made an 
Order for execution of the decree and then transmitted it (5) It has been held 
that an order for the transmission of a decree for execution to anothei Court 
18 not an order for the execution of the decree, nor is the application for the 
transmission an application for execution (C) 

As illustrations of tlic limitation on itv poweis, the follox\mg decisions 
Under the eaibcr Codes ma) be referred to as being in foicc under this Code 
The executing Court cannot question the vaUditj of the decree oi any portion 
of It Its duty is to enforce it and not to determiiie whether it was illegal 


(1) Amsr Chuudra Baiuijco t Guru 
Prosunao Jliiterjce, 27 C 488 (1900) 

(2) Bbaguaatapin v Vishwan^ib, SS B 
379(1904). see Mobab Ishwar « HalculluCa, 
4 B 633 (1880) , Haji Husa v Furmanand 
Nursey, 10 B 2IC (1890), at p 219 [but tbw 
was a cass of a foreign judgment, and fraud 
was alleged] ■ Imdad Ah v Jsfan Lai, 17 A 
478, 482 (1895) [Execution Court cancnqnm* 
into junsdu-tion unless tho decreo itself 
precludes that question] , conira, CJioga Lull 
o Trueman. 7 B 481 (1883), whore, howeTor 
It was held that tho executing Court might 
stiy proccetlinzs to enable on application to 
be made to tho Court passmg the decree.] 

(3) Bhaguantappa v Vishwanstb, 2S B 


378 (1904) 

(4) Leake v DuuilI. B L R F. B 970 
(18CS). CfaotiLaUt Jlamck Chand 7A H 
C It 110(1875), Nursing Doyalv Hurryhur 
Saha, 6 C 897 (1880) , Snhary Mundal t 
Murari Chowdbry, 13 C 257 (1886), Cholay 
Lalt Purna Mull, 23 C 39 (189'») [dissenting 
fioni Soomut I>ass t> Bhoobun Lall, 2l 3V 
R 292(1874)], Lootfiillah » Keerut Chand, 
21 W K 330 (1874), Ranno Rai t- Dajal 
Smgh. I€ A 390 (1891) 

(6) Ifuscm Ahmad f SajuMahamad, 15 B 
24 (1890), distinguished in Jccaandaa v 
Ranchoddas. 35 B 103, 109 (1910) 

(C) Jicuandas i> Ranchoddas, 35 B 103, 
109 (1910) 
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or iiol,(l) or wrong or iIi(crU\t(J) Vml it cinnot |.o Inlnml it but iiiubt 
execute it fts it Btati<l‘i(3) nor rin it tpiestioii tho jirojirnti or correctness of 
Ibc order directing execution (4) So it should not refiist i\ccution on the 
ground tint the plaintiff Ind been improper!} nllowed to maintain suit, (5) 
or that the decree had been ol tamed ba fraud , (G) or that questions are raised 
between the parties that cannot be properly dealt witli in execution , (7) or 
that propert) directed to he sold by the decree is unsaleable (8) Nor can it 
entertain anj qiieslionof the rightof a transferee, whose name is on the record , (9) 
nor of the right of the person nsVing for execution (10) The executing Court 
cannot alter or odd to the terms of the decree or extend its scope , (11) or go 
behind it for the purpose of cntertaimng equitable considerations which appear 
to render further enforcement of it unfair or improper (12) or correct errors (13) 
or execute before the period fixed in the decree, (14) or allow instalments not 
directed by the decree (10) or enquire whether the balance certified to be due 
on the decree is correct (1C) Its duty is to execute it according to its terms (17) 
But if a decree is impropcrh altered behind the judgment-debtor’s back, the 

(1) Ambaram HAtirallab IHa t Ilimat Krultna. 1) B 528(1637) 

Sia!jHK&Ivinp,2U B C U l03(l6CCHwl»M (8) SadasKix Latit v Jayoabbai, 8 B 185 
thccsocutiQg Court bct<l that the award of (1833) 

interest in the decree afur it^ dvtc was (9) Ram Cbondcr t Moheadro Nath Bose, 
illegal], Bochardos Tbobun Das ( GoLolia 31 W R 141 (1874) 

Bhagla Bom P J (1832) p 370 cited in (10) Mt BbuneshKocreor OolfatHosscin, 

8 B at p 180 (held Court executing decree 31 W R 219 (1874) 

ordering aalo of mortgaged property could (11) Hurro Durga Chowdliraiu t Surut 
not raise question whether pro[icrtv could bo SoondariDebi 91 A. (1881) 8C 332, Rao 
sold], Aranachcllam v Munigappa 12 M Oomrao v Julun loll, 1 A H. C R 108 
003 (1889) (objeclioo that compromise (1609) Forester v Secretair of Stale, 
entered into Without leace of Court not bind 3 C ICl (1677), 41 A 137, Sadasira 
mg on minor], Chmtaman Vithoba v PiUaie RamalingaPtUai, 2 1 4 219(1870), 
Chmtaman Bajiji, 22 B 475 (1890) Mutlia v Vunmmab 10 M 283 (1880), 

(2) Rajerax Chmdrarao v baodrax Bfabant Ishwargar v Cbudasama filanabhai 

Krishna, 11 B 52S, 532 (1887) 13 B 100 (183S) (extension of period of 

(3) Appa Rao t Krishna Ay) angar, SO 51 redemption], Subhana v Krishna, 15 B 044 
537 (1901), or question ita xalidity, Chbeti (1891) (the same] , Shoo Pershad e Shixa 
Narain r Ramoshwar Koer, 6 C N 796 Ram, 2 A H C R 09 (1870) 

(1002) (12) Rampbal Rai v PuiTn Baran Rai, 5 A 

(4) Ram ball t Retdhoy Lai 7 A 330 53(1832) 

(1885) or trausfcmng the decree for (13) NiUcamal Roy v Rohince Dosaia, 13 
execution , Mulla Abdul v SaLhinaboo, 21 W R 330 (1S70) (a decree wrongly drawn up 
B 450 (1890) roust be eorrected by the Court passing it] » 

(5) Subnmanian v I’anjamma, 4 31 324 *Itao Oomdao v Jutun Lall, 1 ^ H C R 
(1881), thuu_gh the Court added that if fraud 168 (I8C9) 

was discoxered it woultfbe conipcUnt to stay (14) Har Dayal i Chadamt Lalt, 7 A 194 
proceedings to enable aggnexed party to (1831) 

apply for review or to set aside decree As (IS) Sbeo Pirshad t SbnaRam 2A.1LC. 
tofraud,seeIIaji3Iusap PurmanandNurscy, B 09(1870) 

15B 210atp 219 (ISSO) [foreign judgment , (16) Kirtiub Chundcr v Khelat Chunder 

fraud] « W R 3C1 (ISCS) 

(C) Parvata i Digambar, 15 B 307 (1890) (17) KnshtoKj^horxDuttr RooplallDass 

''(>0 last note f* t* 687 (18S2) 

(7) Rajerav Chaodrarao i Nsnarax 
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latter may otject that the decree sought to be executed is not the decree of the 
Court to bo executed (]) 

“Same powers" — While the functions of an executing Court arc con 
fined to effecting execution, and to matters arising out ol the proceedings in 
execution (2) and arc subject to the lumtations above mentioned they arc 
yet judicial and not merely ministerial functions (3) So a Court to which a 
decree has been sent has power to make orders in execution of the decree, 
to deal With obstruction to execution, to investigate claims of third parties 
to attached property, and the like It may generally be stated that the Court 
to which a decree is sent has the same power as those which were possessed b} 
a Court to which a decree was transferred for execution under the Code of 
1882 


1 43 Any decree fossed hy a Civil Court established tn any 

Execution of decrees India tO ivlliclb the flOllSlOnS 

passed by British Cowris relating to execution do not extend, or by any 
Pan^does not Mfe/irf or Courtestablislied or continued Wtlieautbontj 
in foreign territory Governor General in Council in tlie 

territories of any foreign Prince or State, way, if it cannot be 
executed mthin the jurisdiction of the Court by tvhich it was 
passed, bo executed in manner herein provided within the juris- 
diction of any Court m British India 

Decrees of British Courts where provisions do not extend — The 
first part of this section was enacted because formerly a decree obtained in a 
scheduled District to which the provisions of Chapter XIX of the Code of 
1882 had not been extended, coi^d not be executed under the Code (4) It 
was determined therefore to revert to the provisions of sect 284 of the Code 
of 18 j 9, which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court 

Or in foreign territory — The words “or continued ’ were introduced 
into the Code of 1882, by sect 23 of Act VII of 1888 Appbeants under this 
section must show that the Court passing the decree is one or other of the Courts 
referred to in this section (5) 

1 ] 44 The Governor General in Council may, by notification 

Execution oi decrees Gazette of India, declare that the decrees 

passed by Courts of of any Citil’or Revenue Courts situate in the 
Native States territones of anyNatno Ptmee or -State m 

alhance ivith his Majesty and not cstabhshed or continued by 


(1) Abdul Eajai Khan v Cbuma Kuar 8 Shidmurti 7 B H. C R 37 (1870) 

A 377 (1880) Muhammed Sulaimaa « (4) Kaahi filohun Borwa v Bishnoo Pira 

lati-na, IlA 314 318 (1889) 15C3C5(1S8S) 

(2) Jadu Roy v Farrell, G B L R app 06 (5) See Jadab Chandra v Dmanath Dae, 

(1871) 4B L R 134 (1870) 

(3) Connd llari Walekar v Shidram 
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tho ftuthonl) of llic Governor Gcncnil m Council, or any class oj 
such dccrcn, ini) he executed m British India as if they had been 
jvi^^cd h\ tlic Courts of British India 

“ May bo executed ’ — 1 his section ttsvas hcl(l,dul not reino\c the decree 
of a }Cati\c fctato tsUinR uithm its pur\ici\ horn the cotegorj of foreign 
judgment*! A Court in llriUsh India, though it maj, is not hound to, execute 
the foreign decree, and I'lU not do bo if it is shown to have been without 
jurisdiction or obtained bj fraud (1) The judgment of a foreign Court on a 
decree obtained in Uritislv India is no bar to the execution of the original 
decree (2) As to foreign judgments generally, see sects 11-13, onlc, proof (3) 
and execution (4) of foreign decrees eases cited 

45 So much of tho foregoing sections of this Partis 
Execution of decrees tis empowers a Court to send a decree 

la fortign terriiory. for execution to another Court shall be con- 
strued as empowering a Court in Bntisb India to send a decree 
for execution to any Court established or continued by the 
authonty of tho Governor General in Council in the temtones 
of anj foreign Prince or State to which the Governor General 
in Council has, by notification in the Gazette of India, declared 
this section to apply. 

Execution of decrees in foreign territory— This Bcction was luacrted 
m tho Code of 1882 by sect 24, Act VII of 1888 The tributary AfoRoh of 
Orissa do not form part of British India, and therefore m the absence of a prior 
notification in tho India Gazette as specified in this section it was held that no 
decree by a Court in British India coidd bo sent for execution into a temtorj 
such as Mayoorbhunj whicli is a tributary Mahal (5) An instance of a Court 
“ estabhshed or continued" within the mcamng-j^f this section is tho Court of 
the Political Agent at Sihkira (G) 

46 (1) Upon the application oJ the decree-holder the CouH 

uJnch passed the decree may, uheneier tt thinls 
recepfs jssuc a precept to any other Uoxirt ivhich 

uould he competent to execute such decree to attach any property 
belonging to the judgment debtor and spccijicd in the precept 

(2) The Court to which a precept is sent shall proceed to attach 


(1) lla]i Musa p PurmAnanil Nursoj, 15 Chuadt^rLabiri, 14 C 570(1887) InPrabhu 

B 21C (1890) Karaia Smgh v Saligram Smgh, 31 C 670 

(2) Fulturuddcpu Vlal oined Aasan i (1907). tho loction wm held irtapphcahle 

Ofi cul Tnutce. 7 C. 82 (1881) [family dontains of Maharajah of BenaresJ 

(3) Gauco Slahomcd Sarkar t Twini (5) Itataa blahanti c Khatoo Saboo, 29 

Cliaran Chuekerhutty. 14 C 510 (1887) C 400 (1902) 

(4) Kandasami Filial t Moidin, 2 M 337 (0) 2^mil Ahmed r Slahanvja o! Sikkim 

(1880). llukuu Chan 1 /Va«al V Gyanenlcr 3S C. 859 (101 1) . 15 C W K 092. 
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latter may object that the decree sought to bo executed is uot the decree of the 
Court to bo executed (1) 

“Same powers’ — While the functions of on executing Court arc con 
fined to effecting execution and to matters arising out of the proceedings in 
execution (2) and arc subject to the limitations abo%c mentioned tney arc 
yet judicial and not mcrcl) ministcml functions (3) So a Court to which a 
decree has been sent has power to make orders in execution of the decree 
to deal with obstruction to execution, to investigate claims of third parties 
to attached property, and the like It may generally be stated that the Court 
to which a decree is sent has the same power as those which were possessed bj 
a Court to which a decree was transferred for execution under the Code of 
1882 


229 ] 43 Any decree 'passed by a Civil Court established xn any 

Execution of decrees fcirt of British India to xvhich the provisions 
passed by British Courts relating to execution do not extend, or by any 
Part “does no^exUnd%^r Court established or continued by the authontj 
in foreign territorg Govcxnor General m Council m the 

territories of any foreign Prince or State, may, xf xt cannot be 
O'^ecuted 'within the jurisdiction of the Court by which it was 
passed, be executed in manner herein provided within the juris- 
diction of any Court m Bntish India 

Decrees ef British Courts where provisions do not extend — ^The 
first part of this section was enacted because formerly a decree obtained m a 
scheduled District to which the provisions of Chapter XIX of the Code of 
1882 had not been extended could not be executed under the Code (4) It 
was determined therefore to revert to the provisions of sect 284 of the Code 
of 18o9, which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court 

Or in foreign territory — ^The words **or continued" were introduced 
into the Code of 1882, by sect 33 of Act VIl of 1888 Appheants under this 
section must show that the Court passing the decree is one or other of the Courts 
referred to in this section (5) 

229 B ] 44 The Governor General m Council may, by notification 

Execution el decrees Gazette of India, declare that the decrees 

passed by Courts oi of any Ci\uror Ile\ enuo Couxts gituate in the 
Native States temtoncs of any Native Prince or Btate in 

albance vith his Majesty and not established or continued b> 


(1) Abdul Uajui I\iuQ v Cbunu K.uar, 6 Bhidmurti, 7 B II C. P 37 (1S70} 

A 377 (1886) Jlubanimcd Sulaiman v (4) Kashi Uohun Borwa t Bisbnoo Pira, 
Patjaia, 11 A 314 318 (1889) 16 C 365 (1888) 

(2) Jadu Roy v Parrel! 6 B L R app 66 (6) Sea Jadab Chandra v Dinanath Das 

(1871) 4 B L. R 134 (1870) 

(3) Go\ind Kan Waickar p Shidram 
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llio nntlioni} of Uip Gtnornor tiPiicnil lu Couiii:! or aur/ class of 
^ucJi dccrcch, iin} lie e\cciit<tl in Bnti'*h Incln ns if tlic} line! bcoii 
b\ tlip Courts of Ilnlj«h Imlin 


‘ May bo executed. — Tlu^section itwnlioll did not rcinoNC tiic decree 
of a Xatne State filling vithn it^ punien from the entegor) of foreign 
jodgmcnt^ A Court in llnti^li India thougli it maj is not bound to execute 
U e foreign decree an 1 wnll not do bo if it m shown to ha\c been without 
jurisdiction or ol tninf'd 1 > fraud (1) Tlic ju Igincnt of a foreign Court on a 
decree obtained in lintidi India is no 1 ar to the execution of the original 
decree (2) \8 to foreign judgments gcnerallj see sects 11-13 ante, proof (3) 

and execution (4) of foreign decrees ca'cs cited 


45 So inucli of the foregoing sections of tins Partis 222 
on 0 / rfftfctj as emponers a Court to send a decree 
la foreign terrUory for execution to ftiiothcr Court shall be con- 

strued as empowering a Court in British India to send a decree 
for execution to an} Court established or continued by the 
authont} ol the Gotemor General m Council in the territories 
of am foreign Prince or State to winch the Governor General 
111 Council haSj b} notification in the Gazette of India, declared 
this section to appi} 


Ezecatlon of decrees In foreign territory— 1 las ecction was mscited 
m the Code of 18S2 hy scot 24 Act MI of 1888 The tributoij ilaUh of 
Orissa do not form port of Brllisli India and tlictetoie in the absence of a prior 
iiotidcalion in the India Garctlo as specified in this Ecetion it was held that no 
decree by a Court in British India could bo sent lot execution into a femlotj 
snob as Mayoorbhunj whieli is a tribntaiy 'labal (5) An mstanco of a Court 
■ established or continued’ within the mcamng-nf this section is the Court of 
the Political Agent at Sitkira (G) 


46 (1) Upon the application of the decree holder the Comt 

^ ^ uhich passed the decree may, uheneier it thnls 

Precepts „ j,rcccpt to any other Court ithicJi 

uouU he compeleiit lo exccule such decree to attach any proyerty 
helonmnq to the nidgment deUor and spectfied tii the precept 

(2) The Court to uhicli a precept is sent shall proceed to attach 


(1) Haji Musa tt Pufman»nJ Nursoy 15 
B 21G (1890) 

(2) PukurodJeen 'la? omed tsMO r 
Off cial Trustee 7 0.82(1831) 

(3) Ganeo Mahomed SarUr r Tanni 
Charan Chuckerbutty 14 C 64C (18S7) 

(4) Kandasami PiUai t Bloid n 2 M 337 
(1880). Ilukuni Chaol Aswal e Cianendcr 


d under Labiri 14 C 5"0(18S ) Id Prabhu 
>arain Singh v Saligram Smgb 34 C 676 
(1907) the Boction was held inapplicable 
[(am ly domains of Maharajah of Benares] 

(5) Ratan Slabanti v I^too Sahoo 29 
C 400(1902) 

(6) Zamil Ahmed v Maharaja of Sikkim 

38 C 6a0(l911) 15 C W \ 902. 
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the 'pro-peitij %n the manner jnescnhcd in regard to the attachment 
of ‘property m execution of a decree 

Provided that no attachment under a piccept shall continue 
for more than two months unless the period of attachment is ex- 
tended hxj an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has been 
transferred to the Court by ukich the attachment has been made 
and the decree holder lias applied for an order for the sale of such 
property. 

Precepts — See as to this section the notes to sect 38, ante As regards 
this section the Report ol the Select Committee states — “ Though a system 
of execution based on precepts ts, in the opinion of the Committee, open to 
gra\ e obj ection, they think the idea maj be utilized for the purpose of enabhng 
a decree holder to obtain an interim attachment when there is ground to appre 
bend that he may otherwiso be deprived of the frmts of his decree They have 
for this purpose introduced clause 46 into the Bill They think it expedient 
to fix a time limit for the continuance of this interim attachment, but at the 
same time they ha\© empowered the Court to extend the period to meet the 
exigencies of particular cases After careful consideration they have come to 
the conclusion that notwithstanding attachment under a precept, re attachment 
on the ordinary apphcation for execution will stil] be necessary Though at 
first sight It may appear a better course to provide that re attachment shall 
not be necessary when the issue of a precept is followed by the ordinary spplica* 
tion for execution after careful consideration they have coma to the conclusion 
that it will be safer to rcqmre re attachment, having regard to the agency bj 
winch execution is carried into effect The section, therefore, onginoUj 
contained a third clause as follows — “Notwithstanding anythmg contained 
m this section it shall be incumbent on the decree holder to apply for execution 
as though no precept had been issued” This however was later in Council 
stiuck out 

Appendix L No 1 gives form of certificate of result of proceedings in 
precepts 

Questions to be determined by Court executing decree 
[s 244] 47. (1) AH questions ansmg hetneen the parties to the 

Questions to be fieur wlucli the decree ivas passed, or their 

nlned by the Court c^e "' ■> i execution, 

cuting decree decree, shall 

be deteiiiimed by t et and not by a 

sepaiate suit 

(2) The Court may, stdyect to any olgeclion as to Imitation 
or yunsdiction, treat a proceeding under ths section as a suit oi 
a suit as a proceeding and may, if necessary, order payment of 
any additional court fees 

(3) Where a question arises as to whether any person is or is 
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iiof iho ropre':ontati\e of i imf}, ^urli qnr<ilion ’thaV for tlio 
purpo'sc.s of this section he determmed by (he Court 

CTpJmwtion — lor the purpo^ict o/ (his <!cdion a phiutijj 
\c1mc suit has been diwiis^fd and a defendant against vhoni a suit 
has been dismissed, arc parties to the suit 

Histoiy and Scope of Section — The p^o^^9lons of this important [s 2 
section are designed to prc\cTit multiphcit} of suits and to secure tlint all 
matters irlncb can be decided in the suit should be so decided Tlic subject 
matter has been repeatedly considered both b) the Legislature since it was 
first statutorily dealt anth in sect 11 Act Will of 1861 amending the Code 
of 1859, as also by the Courts uhich ha\e gi\cn numerous and often conflicting 
decisions on points aehich have arisen with reference to it The tendcnc} 
both of the Legislature and on the whole of the Courts has been to enlarge 
as much as possible the scope of the proceedings before Courts charged with 
the execution of the decree 1\ ith this mow the statutory law has been amended 
from time to time Sect 11 of Act Will of 1861 which referred eipressl} 
only to parties and not rcprescntatiaes and not to discharge satisfaction or 
stay ran as follows — 

“All questions regarding the amount of any mesne jrofits which bj tie 
terms of the decree mas base been reseraed for adjustment in the execution 
of the decree or of any mesne profits or interest which may be paj able m respect 
of the subject matter of a suit between the date of the institution of the suit 
and execution of the decree as well as questions relating to sums alleged to have 
been paid in discharge or satisfaction of the decree or the like and anj other 
questions arising between the patties to the suit m which the decree was passed 
and relating to the execution of the decree shall be determined by order of the 
Court executing the decree and not by separate suit and the order passed hy the 
Court shall he open to appeal 

This enactment was followed by the Code of 1877 (Act X ) This Code 
expressly referred to representatives and was in its terms the same as those tif 
the Code of 1882 as the latter was first published except that the words ‘ dis 
charge and “ satisfaction appeared for the first time m the Code of 1882 
(Act XI\ ) The latter Code was amended by Act VII of 1888 Sect 2C 
of that amending Act substituted a new clause (c) for tliat which appeared 
m sect 244 of that Code prior to this amendment The amended clause (c) 
included cases of stay of execution as to whicli there had been some difftrencc 
of opimon whether as suspending execution it was a matter relating to execution 
Act VII of 1888 also added the last clause of sect 244 of the former Code which 
corresponds witli subsection (3) of the present Code though the latter has 1 ecn 
amended 

It wilt be observed that the present Code efiects several amendments 
In the first place clause (o) of sect 244 of the last Code has not been 
reenacted That clause ran (a) * questtons regarding the amount o/antf mrsve 
proJUs os to witch the decree has directed vit 7 mry AU reference to mesne 
profits has now been omitted This omission la due to the recognition of the 
principle that inqumes into the amount of mesne profits ire properlj not a 
matter for the execution department hut should be treated as an integral 
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part of the auit for the duties of execution do not properly arise until the amount 
of mesne profits has been ascertained and the successful party is in a 
position to apply to the Court wth all the necessary forniabties in order to 
realize the sum as though it were the subject of a decree for the pa}ment of 
money Under the former Code the Court might under sect 212 of that Code 
have passed a decree for the property and directed an inquiry into the amount 
of mesne profits accrued due prior to the suit which under clause (n) of sect 244 
might have been dotermmwl by the Court executing the decree, and under 
clause (6) of tliat section the Court of execution might also determine 
questions regarding the amount of mesne profits accriung after the institution 
of the smt as allowed by sect 211 Now the ascertainment of the mesne profits 
no longer forms part of the proceedings in execution, but is a part of the smt 
itself Under 0 XX r 12 of the present Code the Court, jn the case of mesne 
profits accruing before the suit may cither determine the amount in the decree 
or pass a preliminary decree for possession only In the case of mesne profits 
accruing after the suit it may pass such a preliminary decree. ^^heDeve^ it 
passes a prehminary decree the Court must then, in continuahon of the suit, 
inquire as to mesne profits and dispose of the same by a final decree which is 
then capable of execution 

On the same principle, viz that questions regarding the amount of both 
mesne profits and interest should he determined by the decree and not in exccu 
tion clause {b) of the former section has been omitted 

The reference to stay of execution has been omitted, but this is a matter 
clearly coming within the words “ all queHtons ” etc 

The third sub section has been redrafted and the Legislature lisa made it 
compulsory on the Court to determine questions arising as to teprescntation 
of parties It was considered inexpedient that separate suits should be instituted 
for the decision of such questions, as the delay and expense wore often %ery 
great and resulted in tlie needless protraction of litigation 

The second sub section and the explanation arc new The first sanctions 
an existing practice and the latter is intended to end a conflict of judicial decisions 
Sec as to these post 

Tlicro are several other mattna whicli have been the subject of conflicting 
judinaJ decisions but tLe^ciere not been dealt witJi and are commented upon, 
post 

The object of this section is that the Court having the parties before it 
in the suit it is proper that all questions between them relating to the execution 
of the decree should be determined and there should not bo the expense of 
separate suits to determine such questions The most liberal interpretation 
therefore, ought to be given to the provisions of this section in order to carry 
out what was the design of the Legislature (1) The section has been framed so 
as to prohibit m a separate suit any rchef being granted which shall interfere 
with the conduct of the execution proceedings fay tlie Court executing the 
decree (2) Tlie Privj Council speaking of sect 11 of Act XXIII of 18G1 said, 

" This enactment was undoubtedly passed for the beneficial purpose of chcching 

(1) Oweramuni«> KLatoon i VmMTOon (2) Lai Das v l\Jshor Das, 22 B 4C3 4GC 
nsvaKliatoon 20 W R ir2 (1873) (1816) cihng Azizaii i JtatuWal,2lO 437 
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Iilipni, ^ Aj, 1 1 ) nr 1,. n!«1 »n ilo nnt i!i‘‘ife fo liniit tt' opmtion ’ (1) 
An.! flCAin hthI't t' " 1^*1 (’o!n tli** Tinlicml (’omnuKoc fininl llmt it was of 
f!i'' JmpOJl^T^^r I'lftl All ol jrflmn^ to oxfcution ^lioultl 1 r «!i«po»r(l of as 

ad! ns uporlih a« j ov*iMo ntiA llist lira wrro plad to find that tiio 
C’onr's in Inin lad not jhrnl nna narron oon'^nntion on fiio lancunpo of 
^'’rf Uff of tl at (’ol.- (2) nt>d in ncrirdanoo mill ll at drriaion it 1ms Iron 
r'*f.^'alo1h tl at n wid'" ml lil*<“ra1 con‘triif<ion •Inmld le placed on the 
^"ctinn so As not to druo parlies |o nn mdej emlcnt suit wiile*s tie ca«e le 
elcarlj ont'ide tl o scope nnd pnr'iew of tlio section so tl nt all qiioalioiis which 
can po's.dls lie determined m the excvHtioo proceedmes should le so deter 
mined (* 5 ) It haa 1 een reeenth held that tl e otpfeesion parties to the suit 
imports “tieineen parties opposed to caeli otlcf ui (lie suit, but does not 
nepo.ainlv mean between partjea who nre plaintifl and defendant respecti\cl> 
m a partition suit partiea who nreco defemhntsftre often oppo*ed to carl other (4) 
The proM«ions of tins section relate not onh to jiroceedmgs initiated hjr 
the decree holder, hut al«o to applications made bj the judgment debtors {&) 
The section does not oppl^ as a bar to an ndjndieafion of a question raised ba 
a party not seeking such adjudication as a plaintiff, but resisting the plaintilTa 
claim as a defendant (0) \\ hen ft Court pas«es an order under this section it is 
not ncressarj to draw up a decree (7) This section does not affect the juns- 
dirfion of the Court but onl) prescribes tho form of procedure (8) 

As to the applicability of tins section in cases under the Tiiblic Demands 
Keeovcry Act, a matter which appeamlo bo in tin unsettled state arid to Agency 
Tracts m Madras (01 sec cases noted below (10) 

A partr may bo estopped frorn raiding nn objection that the section is 
a bar ( 11 ) 


(1) Chowdhrjf t\ahe<l All r S(t Jumaec, 
L.R 149, A C.p JC5(1872) 
ffi Prosoono Komar 6anyal « Kali Das 
‘’anyal, 19 C C81, at p CSO (1802) 
f3J Sett Umednial v (trinatli Boy. 27 T 
SIO, 817 (1000) , jogetnoyft lla^st t Tliac 
tomani D4 «i, 24 r 473 402 (1890), Pun 
ctiannn BunUopadhya v Rabia Bil>i, 17 C 
718 (1890) Gobardhan Roy t> Bislian 
Prasad, 23 A 110,118(1900), Adhaf Smgh 
r 6iieo Prasad. 21 A 209, 210, 21! (1893), 
Appa Rao v Venkatara Jlanayamina, 23 M. 
55(1899). Qhazidinv Takir Buksb, 7 A 32 
(1884) , Jlultueelu PilUi v Vytbibnga Filial, 
SSLH C R 185, 188 {1870)1 Jammi Katb 
Boyv Bharma Das Sur. 33 C 857,800(1806) 
(4) Jlangayya v Sriraraulu, 24 JI Ifc J 


Chandra t preonatU Dutt, 32 C 175 (1901) 

(8) Venkata Knshnarua t Krishna Too, 
33 M 423 (1909) 

(9) MaJiaraJah of Vijianagram » Ronnsc 
ka a 17 M K J 147 (1906) ^ 


(1007) , Janki Dan t Bam Golam Sahu. 28 
a8l3(l00l) a e.CC W N 331. JIatra. 
Dilwsr Ah. C C. M K 621 (1901)} Bamrup 
Sahay t Khualial ‘'bsscr, C G W N WO 
(1002) I Barhamdeo Jvarayam Singh r Bih 
Rasul Randi, 1 G 1/ J SOO , s c , 32 G 601 
(1903) , Umedah Bhuya t> Rajslaksbnil 
Debya 33 G 81 1 J- ^ 


077 (1913) 

(5) Erusappa iludahat i Commercial, «lc 

Bank, 23 JL 377 (1809) 

(6) Durga Charan Agradam v Karama 
Khan, 7 G W N 007, at p 0t)S (1093> 

(7) Kherodo Sundari Debi t Juaiwodr* 
Salt Pal OC W \ 283(1001) di’t.Gi*!*^ 


*173 (mlS) , Prag Karain r Kamskhia 
8oi€,h,F C,3l A C31 (1909) 

(11) Ilara Dban Kalia r Purns C7jundra 
MoihW, II C IV N 115(1900) 
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part of the smt for the duties of execution do not properly arise until the amount 
of mesne profits has been ascertained and the successful party is m a 
position to apply to the Court with all the necessary formalities In order to 
realize the sum as though it were the subject of a decree for the payment of 
money Under the former Code the Court might under sect 212 of that Code 
have passed a decree for the property and directed an inquiry into the amount 
of mesne profits accrued due prior to the suit which under clause (o) of sect 244 
might have been determined by the Court executing the decree, and under 
clause (6) of that section tho Court of execution xmght also determine 
questions regarding the amount of mesne profits acermng after the institution 
of the suit as allowed by sect 211 Now the ascertainment of the mesne profits 
no longer forms part of the proceedings in execution but is a part of the suit 
itself Under 0 \X r 12 of the present Code the Court in the case of mesne 
profits accruing heforo the smt may cither determine tho amount in the decree 
or pass a prchimnary decree for possession only In tho case of mesne profits 
acermng after tho suit it may pass such a preliminary decree Whenever it 
passes a prchrainary decree the Court must then »n contimalxon of the smt, 
inquire as to mesne profits end dispose of the same bj a final decree which is 
then capable of execution 

On the same principle, mz that questions regarding tlie amount of both 
mesne profits and interest should bo determined by tho decree and not in exccu 
tion clause (i) of tho former section has been omitted 

Tho reference to stay of execution has been omitleil but tins is a matter 
clearly coming withm the words “ all questions ’ etc 

The third sub section has been redrafted and tho Legislature has made it 
compulsory on the Court to determme questions arising os to representation 
of parties It was considered inexpedient that separate suits should be instituted 
for tho decision of such questions as the delay and expense were often voiy 
great and resulted m the needless protraction of litigation 

Tho second sub section and tho explanation arc new TJic first sanctions 
an existing practice and the latter is intended to end a conflict of judicial decisions 
See as to these post 

Tliere arc several other matters which havo been the subject of conflicting 
judicial deci«iions but these have not been dealt with and are commented upon 
post 

The object of tins section is that the Court having the parties before it 
in the suit it is proper that all questions between them relating to tho execution 
of the decree should be determined and there should not be the expense of 
separate suits to determme such questions The most liberal interpretation 
therefore ought to bo given to the provisions of this section in order to carry 
out what was the design of the Legislature (1) The section has been framed so 
as to prohibit in a separate suit any relief being granted winch shall mterfere 
with the conduct of the execution proceedings by the Court executing the 
decree (2) The Privy Council speaking of sect 11 of Act XXIII of 1861 said 
“ This enactment was undoubtedly passed for tho beneficial purpose of checking 

(l) O^ccram miwi IvLatooa t \rn<^roon (2) Lai Das t K bI or Das 23 D -ICS 4CG 
ns-uKhalonn 20 W E IT’ (t87SJ (18*K$) citing Az zan i AJatuklal 21 C. 437 
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>\ithm tte scope ol this section depends upon its uatuic and contents \l it 
decides a question relating to tlie execution, satislaction, or discliatgc oi tbe 
decree, and if the decision has Wn given between parties to the amt or their 
rcprcsentatiNca m interest, the order of the Court falls within the scope of tins 
section and is a decree within the meaning of section 2 (1) 

The three forms in which the question under discussion generally arises 
ate as to the competcnc) of the Court of execution to entertain the apphcation , 
whether an appeal lies from an order passed b> the executing Court , and whether, 
if a separate suit has been brought it is barred 

The following matters have been held to be within the section — 

Ml matters relating to the attachment or safe of property such as an order 
for attachment and sale in execution , (2) refusing to confirm a sale , (3) 
Boching to obtain execution of the decree against some propettj other than 
that actuallj mortgaged , (4) impugning under sect 294 (now 0 XXI r 71), 
purchase bv holder of decree m execution of which property was sold , (6) 
seeking to ha^ o a sale set aside , (G) suit for property ^rTongly taken m execution 
of a decree (7) t\ here a claim is made against defendant as holding 
possession of an estate said to be hablc for the claim, any question whether 
the defendant, \a fact, held such estate, and any question as to the right 
to execute against property belonging to the defcndbnt , (S) the question 
whether a person alleged to be a rcprescntatiic of a deceased party is 
such representative, and whether property against which execution is sought 
in the hands of the tcptesentalivc was, in fact, the property of such 


(I) Roghubart Jida handan. 15 C L.J 
89 (1911), 10 C W N 130, loUowlng 
Joytara t Pron Kruhen, 13 C L. d 257 
(1910), and see SnmTsa v Keeho Prosad, 
14C L J 499(1911) 

• (2) Polokdhan Pai r Radhi PersUed 
Singli, 8 C. 2S (IS31) , 8 I A. 105 (ordci 
appealable] 

(3) Doyamoyi Dasv i Sirat Chundcr 
Mozumdar, 23 C 175(1897), 1 G N 6DC 
[order appealable] 

(1) Jogamaya Dassl t Thackomoni Dassi, 
21 G 4i3i 492 (1896) [suit not maiataiDsblc] 
(3) Cluntamanruv >atur \>thabal 11 B 
5S3 (1837) [suit not maintainablo] 

(0) Prosunno Kumar Sanjal t Kali Das 
Saayal, 19 G CS3 (1892), P C (auit not 
jaainlsinablo] , 8n Mabarani Bern t KoUii 
Rai, 3 G \V N C (1803) [sale m caecution ot 
tx parlt de« rca subsequently set aside com 
pctency of execution Court to go into 
question] KrUliuane ArunacheUam, 163L 
417, 449(1392) [compoteocy of Court, illho 
proceeding sought to bo set asi Ic relates to 
execution tbo tpcciru, ground on uliieb llie 
protciding b inixcacbed is luimateTial], 


Munslii Prag Karain v Tliakur Kamakhu, 
14C W N 55(1909) 

(7) Biru ilalxata i Shyama Cltuin 
Khairu 22 C 433 (1B9S) [separate suit not 
mamtainable] , Mutturelu Pillai i Vytbi 
linga Piilii, 6 M. II G R. 185 (1870) [same] , 
Ram Katama t Botbagurussmt Tovar, Q 
3Ln C R 205, 207(1871) [same], Jogendra 
■Varam c Ranco Surno Sloycc, 14 W R 30 
(1870) [suit barred], Pranualh Boy Cbow* 
dhryt PreonathRoyCbowdhry,8W B 393 
(1897) torder appealable] , but wbero the Ai t 
was unautboruod and tbereforo rot douo m 
execution, a separate suit was held to be 
Rash Bebareo Rail \ Beebce Wajan, 11 
IV R 51C (1609) , Imdad Ab t Jagin Lai, 
17 A. 478 (1895) [competency of Court to 
lestoro possession]. 

(8) Oseemunmssa Kbatoon r Amccroon 
issa Kbatoon, 20 IV R IC2 (1873) (suit not 
maiatamablc] , and see as to questions relat- 
ing to babibty of private proj^rty of a 
reprcscnlatiTc, Cbowdhrj Mahed 4b r 3U 
Juma« IIB L.r 119(1872), P G[Mcie], 
VtK thsnd Mai r Dorga Bel, 12 V 313 
(ISSd) bee aolca, j>o f 
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deceased party and not the separate property of the rcprcscntatuc (1) 
Question regarding the appointment or removal of a rcccn cr appointed bj 
decree in an admimstration suit; (2) the appointment of a person as head of 
a rehgioua endowment in execution of a decree , (3) an order declaring paity 
entitled to Uias possession , (4) an order holding that a partj was not entitled 
to a gi eater quantity of land than that sued for, though given by a consent 
decree , (5) a question as to propriety of execution of a rent decree by sale, 
and as to suppression of sale proclamation , (6) or as to sale of an occupancy 
holding not transferable by custom in execution of a decree for arrears of lent 
obtained by a co sharer landlord , (7) objection by a person dispossessed undei 
compromise decree to which compromise she was not a parly, (8) the question 
whether the defendant is entitled to a right of occupancy or non saleable 
tenure, (9) all questions regarding habihty to attachment and sale, whether 
aiising under the Code or other Act being withm the section (10) An order 
requiring the decree holder to give security , (11) a question as to the amount 
of security required in granting stay of execution , (12) an order relating 
to the stay of execution , (13) an inquiry into a disputed qitc'tion as to 


(1) Bom Prosad Kunwar v Lukhna Kan 
n<tr, 21 A 923 (1890) [svut not maitiCainable] . 
Upendra Bhatta t Banganatba Bhatta, 17 M 
•>0J (1803) [competency of Court] See notes 
to Arising ’ 

(2) Mithibai t Lunji Koivroji. 5 B 45 
(1880) [tho management oitbe estate being 
in this case a matter relating to the execution 
of the decree , order appealable] 

(3) Gnana Sambanda t Visraliga, 13 M 
338 (1890) [order appealable] , Ponnambala 
lambiran t Sivagnana Desika, 17 M 343 
(1894), P 0 [same], 21 I A 71 

(4) Svajhan v Slahomcd Taki Isban, 9 C 
872 (1883) [suit not mamtamable] , as to 
irhcther delivery of formal possession gives 
cause of action for fresh suit, see Shama 
Charan Chattcrji v Madhub Chander Moo 
kvip, 11 C 93 (18S4) 

(5) MolubuUah v Imami, 9 A 229 (1887) 
[suit barred] 

(0) Jagan Nath Gorai v Watson, 19 C 341 
(1892) [suit barred] 

(7) Durga Charan Mandalt KabPrasanna 
barUr, 20 C 727 (1809), J C W N 58G 
[competency of execution Court to entertain 
application] 

(3) Sankara vadiiaramal t Kumara 
samya, 8 M 473 (1885) [order appealable] 

(9) Ram Gopal v Klnali Ram, 0 A 448 
(1831) [suit barred] , Janki Singh » Ablakh 
Singh, 0 A 393 (1884) [same objection on 
ground that land not liable to sale] , Bosti 


Bam t Faltu, 8 A 146 (1S80) [suit barred] 
In Bardco Prasad v Jiithan Bam, 27 A 681 
(1905), tho Court bold that the plea whether 
tbe property was saleable should havo been 
raised m tho original suit 

(10) Basti Bam i lattu, eupra, at p 148 
[folk Sheikh Nurullah ti Sheikh Burultah, 
9C W N 072 (1903)], ICriahnant Arana 
cbelluin, 1C M 447 (1892) 

(11) Lutchmeaput Singhs BitaNathDoss, 
8 C 477 (1682) [under s 646 of Code of 1877 ; 
order appealable) 

(13) Mahant Ishworgar t Chudusama Ml 
nathar, 12 B 30 (1637) [order appealable] 
Bot 8CO Saraswati Barmania v Golap Daa 
Barman, 41 C 160 (1913) [order for security 
in stay of execution not appealable] 

(13) Qause (6), Hoti Lalv Hardco, 5 A 212 
(1882) [order appealable] , Ghaiidm v Fakir 
Baksb. 7 A 73 (1834) [same] , Kassa Mai v 
Gopi,10A 389 (1888)[Bamc] , Ljistomohmy 
Dosscot) Bama Churn Nag 7C 733 (1831), 
Mossaji Abdulla v Damodardas, 12 B 279 
( 1886 )[samo] .Steel t IchamoyeChowdhrain, 
13 C 111 (168C) [same] contra Nibal Chand 
V Bameshan Dassce, 0 C 214 (I8S2), in so 
for as it held that the matter docs not relate 
to execution is no longer law, the section 
having been amended in this respect in 1883, 
though tho question whether there is an 
appeal IS another matter depending on 
whether tho ordi.r is a decree, [held no 
app»l] 
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Iho transfer of a decree , (1) a claim for refund of t>roccods of oveculion sale 
on ground that decree satisfied , (2) a auit for tlic purpose of liaMng it deter- 
mined tliat execution is barred, (3) the adjustment of a dcLrce the queatioji 
being one relating to its satisfaction (4) An application for restitution of 
amount Vihich bad m execution been teaUted m excess (5) An order under 
sect 87 of the Transfer of Prop(Tt> Act (6) or under sect 89 of the same 
Act, (7) the setting aside of a sale as being m contras ention of sect 90 of 
the same Act , (8) a suit to tcco\et possession after failure to execute decree 
for possession , (9) a statement of amoimt received under a decree for possession 
on an usufructuary mortgage (10) A suit to set aside sale on ground that 
defendant had puichaacd vnthout permission of Court , (11) an agretment 
before decree by the dcercc holder not to recover costs which the decree might 
aw ard , (12) an order for payment of surplus sale proceeds , (13) a suit to restrain 
a decree holder from executing his decree when the decree has been satisfied 
by an agreement out of Court and such satisfaction has not been certified , (14) 
the ipiestion whether the decree is capable of execution , (15) or whether there 


(1) Dwt liukah Sircar v TatiL Jali. C 
250 (1808) [competency ol Court to entertain 
application) 

(2) Syud Iclayct Ifosseiov Syad tVuleo 
Ahmed, 23 W R 207 (1875) [competency of 
execution Court) 

(3) Kojabut V Shukb Uoha, 11 D L 
K 42 (1873) Sc9 Zumcct Sitilar v Asseo 
inoo<lcl«a Sitdar, 23 W R 237 (1878) 

(4) Rangiio Bluijii tl D (1886) 

(5) Harnam Chandar v Muhammad Var 
Khan, 27 A 485 (1903) 

(6) Kedat Rath v Lalji Sahai, 12 A 01 
(1889), r B (order appcalabJeJ Bamidharr 
Gaja Prasad, 24 A 179, 183 (1901)1* 74 of 
satQQ Act Suit barred iLst in Tufail Fatma 
I Bitola, 27A 400(1904) 

(7) Oudh Behan Lai V RagcshaarLal, 13 
A 278 (1800) (competency of execution 
Court), ^lalliLarjunadu t Linsamurti, 25 
M 2tl (1900) (order appealable), conlro 
Ajudlua Persbad t Baldco Singh, 21 C 818 
(1894) [appbcatwiv not ong for execution], 
followed m Jehaugir Cowaaji c The Hope 
JhlU, Ltd . 34 B 273 (1903> 

(9) 3Iayan Pathuli v Pakuran, 22 M 317 
(1898) [suit barred), Sonu Smgbr Behan 
Singh, 33 C 2^ (lOOo) The first ease was 
dist mJIuthue KarrupaQ,30M 3)3{1907), 
17 M I,. J 1C3 , Ashutosh Sikdar v Behair 
Lai Kutunn, 11 C IV N lOlI (1907); » c , 
33 C Cl 1 B . and see Sshadu Mata)! 
t Dwtja JaU, 14 Bom. L. U ,'.>{(1911) 

(9) Ransanasaryv Shappam.SSI U C.L 


376 (1870) [suit barred] , Kisan Randram v 
Aoandram Baehan, 10 B II 0 U 433 (1873} 
(same) , Falufap.> u Pandurangapa, 6 B 7 
(ISSl) [samo], when a decrco was deeUta 
lory and also gave consc«iuoatml relief, it was 
betd that though execution for this might ho 
barred, it did not follow tliat pUintiif s 
declared title could not bo enforced by s ut 
Jagan Nath v BalgohinJ, 1 A H C R 164 
(18C9) , but a decree which is not declaratory 
only can ho enforced in execution Sladhav 
raov Ramrao, 22B 207(1896) 

(10) Golam P.usiul v Kishen Mohun, 2J 
W R 156 (I87'>) [competency of execution 
Court] 

(11) Virataghara r \cnkata, 10 M 237 
((692) (suit barred , at p 286 ' Tlia Court 
wliichdld the erroneous act,th\t is, which put 
the defendant into possession, must undo it, 
and that is the Court exec itin" the decree’ ) 

(12) taldasNavandaso KishordasBcvidas, 
22 B 4C3(1B9C),F B [eoropetcacyof Court), 
•ed fu Bus from in Hassan Ali i Qaiui 
Ah Hir, SI C 179 (1893) 

(13) Ilufdwar Bingh e BKawaniPcraliadfd 
a \V N (1397) 

(14) Azixan r Matuk IaI Suhu, 21 C 437 
(1893) [suit harred), Banerjee, J , dus,, oh 
aerrms at p. 4C0, on the case of 3fukund 
llarshct i IlandasRhcnji, 17 B 23 (1892), 
DukialswarCIiandfaDuttt Hans Chandra 
I)utt.23a7l8(l893). 2C V\ R 247 

(15) Imdal All e Jagan 1 a 1, l3 A 473, at 
p. 482 (1890) 
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13 anything due on it , (1) questions as to part satisfaction of a decree (2) Siiit 
by judgment debtor agamat auction purchaser to recover propert3 sold in 
execution, on the ground that being a tenant’s right it is not saleable (3) AVhen 
a prior mortgagee bas been made a party in a puisne mortgagee’s amt, and the 
puisne mortgagee has obtained a decree for sale on Ins mortgage, tbc prior 
mortgagee can have his rights settled in execution proceedmgs by an applies 
tioa under this section (4) 

What a decree means is a question relating to execution , and a suit there- 
fore which asks the Court to construe a decree and ascertain plaintiff’s rights 
IS barred notwithstanding that other parties against whom no relief is claimed 
ate added (5) So also is an objection to a partition made by a Collector , (6) 
an order refusing a representatne of a deceased decree holder his claim to 
continue the execution proceedings , (7) an order dechnmg to enlarge the 
time fixed for redemption (8) 

It IS to bo observed (and this is not aUvajs undcistood) that an order may 
be none the less, an Older under this section because it is also passed imdcr some 
other of the sections of the Code relating to the execution of decrees So orders 
under the folloiving sections of the last Code haie been held to be also orders 
under sect 224 of that Code corresponding with the present section —sects 318 
and 334 , (9) sect 310 a , (10) sect 287, clause (8) , (11) sect 291, clause (2) , (12) 
sect 294 last clause , (13) sect 243 , (14) sects 232, 234 (15) In such cases the 
matter is one ordinanlj and from the nature of the case relating to execution 
within the meaning of this section If it js further one between the parties 


(1) Shoo Harain t Chunni L&l, 22 A 242, 
at p 247 (1000) 

(2) Ixtisto Ilohiiieo Doaseo v KalipToaono 
Ghose, 8 0 405 (ISS2) 

(3) Bash Earn t Fattu, 8 A 14C (1880) 
fsuit barred) 

(4) Bhojo Han v Gajendta, 14 ( N 
072 (1000) 

(5) Ngwrojee Nuascnvanji t Baiaji Don 
siibliiii, 0 Bom L B 103G (1003) (cojisint 
decree declaring defendant owner , option 
to plaintiff to putebase failure of plaintiff, 
8Bit by latt“r to hare determined bis riglits 
under decree] 

(C) Krisbua]! Xarajan i Damodar Para 
ebram, 5 Bom L R CIS (1903) fonder b 
205 of last Code , suit barred] 

(7) Jesbankar ^lanchajam V PandyaFuliA 
2 Bom L. E 887 (1900) [order appcalablo 
and therefore no rcnaion] 

(8) Eango v Bomabctti 3 Bom L R 554 
(1901) [orders appealable] 

(9) Kasmatha Ayyar v Uthamaivsa Pow 
than 23 M 529 (1001) , Sandhu Tarasaiur 
V Hussain Saliib ^8 M 87 (1001), Pite t 
(.hmiUl,3l ft 207 (100C) 

(10) MauikkaOdayan r IhlUi, 


30 M 507 (1007) but see Mahomed Moaraf 
t tiabil Mia, C C L J 749 (1004) . Pbul 
Cbawd Earn v Evuai&gb Pamb&d Misaer, 
28 C 73 (1899), KripiNath Pal v Ram 
Latohmi Dasya, I CRN 703 (1897), 
Murtidhar v Anandrao, 25 B 418 (1900) [at 
p 421 wbero tbodisputodidnot fallwitlim 
tbe tenus of a. 244 (c) no nppcal would he ] , 
PsndurangGoTindParandare u Knahnabai, 
I Bom LR 74 (1899) . llurhlbari Ananl 
Rio 3 Bom L R 100 (1900) , Kedir Natli 
Seu « Uma Cbaran C C W A 57 (1900), 
ImtiAZi Begam v Dhaman Begam, 20 A 275 
(1907) in Amir Rai v Basdeo Smgh, 5 
C L 7 204 (lOOb), tho auction purchaser 
was » third partv 

(II) Ganw-v Prasad v Eaj Coomar Singh, 
30 C 017 (1903) 

(13) Makkao Sri Bam 24 A 108(1901) 

(13) Durga Kunwar v Balwant Smgh 23 
A 473(1901) 

(14) Steel i Ichamoyo Chowdhiain, 13 C 
111(1880), Lingum Ivnibnabhupati t Kan 
dula Swoiamayya 20 3CG (1890) 

(15) BadrrNnraint JalKulicnDas lOA 
183 ftt P 490 (1891) 
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or thcir rcprc<!cntitJSM within the moaning o{ this lectmn thou tho- nnlor ntso 
filH Within it and thm is 111 appi.il othctwi'ie not 

The following lla^ c been hold to lie witUm tho section — 

Vn order disallowing objection that the value of proportv specified in 
sale proclamation naa inadequate (1) on order determining vilicthcr an alleged 
transferee from a decree holder or hw legal representative is the representative 
of the decree holder ,(2) or refusing to staj sale for under valuation (31 or 
refusing to enforce execution on the ground that applicant is not transferee or 
representative or on ground of limitation , (41 or refusing dcliv etj of possession 
of jewels retained by Court in course ot execution though not subjeet matter of 
decree , (5) a suit to set aside sale on grounds that property not legallv saleable 
and that the real purchaser was tho decree holder who had not obtained leave 
to bid (6) An order refusing to set aside a sale to a decree holder purchaser, 
the decree in which suit has been set aside (7) a smt for recovery of lands taken 
by decree holder in excess of terms of his decree , (8) a suit by dcerce holder 
to recover purchase money , (91 an application for mesne profits by way of 
restitution (10) ot on the same grounds to recover possession of property , (11) 
an order refusing to determine the question whether an occupancy holding is 
transferable according to custom or usage and is therefore saleable, (12) or 
erroneously holding that the same can he attached and sold , (13) or an order 
tofiising to set aside on appeal an order dismissing objections for default of 


scribed m a decree for redemption , (17) an application for restitution^ of 


(1) Qanga rrosadt Itticoomar Gbove 30 
C. 017 (1003) [order appcalatloj 
(3) Ganga Das Seal v Yakuh Ali Doba»hi, 
37 a 070 (1900) 

(3) Sivasami NMckat t Ratnasami 23 'I 
'iCS (1900) [order uprcaUlie] tonfra Siv» 
sami Aelu 1 SutrahTnania, 27 Vf 2 j 9(190J) 
(t) Jlalri 'Sarvin v JoiVideo 10 A 4S3 
(1H91) 

(6) Apjii Rao V VcnlvataTamonayaniina, 

23 M 55(1999) 

(0) Daulat Smgli t Jugal Kivhoro, 22 A 
103 (189J) and in Sitanath Chaltcrjeo t 
Atmaram Kar 4 C W N 071. 5"2 (I9WJ 
[oUjcction on groun I that property not liablo 
to attachment and sale), Gohar Khalipa 
Bipan r Kasimudb Jamalar, 4 C. W V 
rv" (1809) 27 C. 415 (qucslion ol mIo 
obihty ot occupancy holding! 

(T) Umedmal « Snnath Roy 27 C. 8 l(l, 
9 C.4C.W N C92 (1903) 

(3) Ihni ilahata i Sljamv Cl irti 
Khana« 2’ C. 4S3 (189 ) 

( 9 ) Ralimul hn « Ram 1 ji1 2" \ 155 
(1901) 


(10) Collector ot JJeemt t Kalka Fravad, 
218 A 005(1000) 

(VI) Shcodehsl Sahn V Bhawam, 20A 348 
(1907) 

(12) MapdHosscmv Raghuhar Chowdhry 
27 C !87 (1899) , Gahar Khahpa Bipari t 
KasiiunddiJaTnndar,27C 415(1809), a c, 
4 C. W N 557 

(13) Sitanath Chatferjw' t Atmaram 4 C 
W N 571(1000) 

(14) Lalnarain Singh v Vtahomed Rafi 
uddin 28 C Bl (1900) 

(15) Moimiohitii Do&vc i lalcldnaram 
Cltandra, 23 C. 110 (no second appeal lies as 
nono of tho questioav under s 153 of t(io 
Bens*! Tenoney Act was decided) , Badlw 
Ghaudhrl t Abhcnandan Frasad 2C K 891 
(1903) an 1 aeo notes on Fraud 

(10) Collector of Jaunpui r Bithal Dw 24 
\ 291 (1002). in which it was generally Ivi 1 
down that tho section applies as wrll to a 
dt.<putn arising after decree has Wn ezreuleil 
as It does to a dispute *ti.vini; javnotH to 
pseeution. 

(17) Rancor Blomvtli 29 1 121 (RnH) 
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raoney realised in execution ol an cx parte decree in a suit in whicli decree set 
aside and wlncb is subsequently dismissed , (1) or an order made on an ajrplica 
tion arising out of purchase by mortgagee bolding decree for sale of portion 
of mortgaged property subject to mortgage, (2) a suit for a declaration that 
a decree has been satisfied and for an injunction restTaming decree holder 
from executing it , (3) or an order refusing dehvery of po'session of pro 
pertics sold to a decree holder in exccntion of his decree (4) or on order 
declaring the amount due nndera mortgage decree under sect 88 of the Transfer 
of Property Act (5) or an order refusing an appbcation by judgment 
debtor for recovery of the amount paid in excess of the decretal amount (6) 
or on order setting aside a sale or refusing to set aside a sale (7) or dcahng 
vith a question relating to discharge or satisfaction although no formal 
application for execution may have been made , (8) a smt to set aside a sale 
in execution of a decree on the grounds that the real purchasers vrcTC the decree 
holders vho had not obtained leave to bid (9) or on the ground that a 
compromise alleged to ha\c been entered into whereby the sale was confirmed 
afterjudgment debtor s objection wasinvaltd (10) Proceedings for delivery of 
possession to auction purchaser after sale as where the legal riprescntativc of 
the judgment debtor resisted application for possession bj the auction pur 
chaser alleging that portions of the properties belonged to him and not to the 
judgment debtor (ll) A suit by a decree holder at whose instance a receiver 
has been appointed to realize and pay of! the decretal amount for a declaration 
that a lease alleged to have been executed by judgment debt otb after the appoint 
ment of the receiver was mvabd , (12) and a suit for recovenng of possession 
of properties by a person m whose presence a decree was made although 
ho was a minor his remedy if he could object to the sale under the decree 
being by an application under this section , (13) the question whether 
there was an agreement before decree by tbe decree holder not to recover costs 
which the decree might award , (14) an objection by the judgment debtor 
to auction purchaser a application to be put into possession on ground tl at 


(1) Saran i Bhagwan "5 \ 441 at p 
4i2 (1903) 

(2) Erosappa r Cotamcrc al L. 5L Bank 
23 M 37- (1899) 

(3) Deno Bundha Ivonil/ r HaTi Mali 
Dasw 31 C 480(1904) 6.c 8aW ^ 39 j 

(4) Kasl nathAyyarf Uthemansa 25 M 
'"’'1 (1901) KaUayal Pathumay r Famn 
Monon 20 M ”40 (lOO**) Sheo l»ara n r 
I»w lluhammad 30 A ”2 (1907) 

(5) Aryan Bank i Kamna \rnkata 20 
M *’3- (190’) 

(0) DI an Ivunwar t Jfaljtab ^ ngJ 22 \ 
”9(1809) Farnn i B1 agwan " \ 411 44** 
(I -03} 

f) ^laUar «:r ram 24 \ 108(1901) 

(S) Ram Ivamlc'^an t S khan *5 11111 *" 
( w K r'(i9oi) 


(9) Durga Knnwar t Balwant S n^h 23 
A 478(1901) 

(10) AdliarS nglii ’'leoPro^aJ "4 \ "09 
(189S) 

(11) Matlhusiidan i Gob nda Pria Cl ow 
dburam C 34 s c 4 C. W 41“ 
(1899) Sadasluv i liarayan 3j B 452 
(1911) dissenting from Bhagwati r Banwari 
31 \ 8’(F B) (1905) 

(12) Mathewson 1 f obar Uian Tr Iv li 28 
C dO** (1900) 

(13) Pam Cbanlra ^anncrJ^c r Ranj t 
$ngb 2 CJ. "4" fl c 4 C B A 40o 
(1899) 

(14) LalJasbiaranlas i K «! ordas 2" R 
4C3 (IS9C) d St in Eenodo Lai Pakra-d i t 
Projendfft Kiimar Baba 29 C 810 at p 812 
(190") 
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salo WHS mvalul , (1) an appljcntion to aHow” execution proceetlitiga to 1 o 
re opened , (2) n fiuit liy aurety for dcrlawtion of non Inlnlit) ns to portion 
of decree (3) 

A ento 19 not nitliin tlio arction if it la a question whicli does not relate 
to, and ta not directly connoctednith, the execution of the decree even tliough 
botireen the same parties (4) that ifl t£ it is not a question m respect to the 
furtherance of or hindrance to or the manner of carrying out the execution 
of the decree , (5) or doca not arise bctxrccn the parties to the suit in rvhidi the 
order rvas passed , (G) or is a quesUon which cannot he properly determined 
in execution , (7) or \f it la an order not in cjtecution, such as an interlocutory 
order pending suit appointing n commission to mahe partition subsequently 
to a prehrmaary decree (8) or if it indirectly and remotely relates to the cxccu* 
tion of the decree , (9) or the decree has been satisfied , (10) or if an order is 
made not in execution of decree hut after execution and when such proceedings 
haM 5 come to an end, (11) or the question is one net under but outside the 
decree, such as assessment of damages for excossuc execution, (12) or lor damages 
for injury to property after it bad seated m him on tho confirmation 
of tho sale (13) 

The section does not apply where the decree has passed beyond the stage 
of execution and tho Court is fundus ojftcio So it does not apply to a suit hj 
one of two ludgmeat-dcbtors who has been compelled to satisfy the decree 
against tho other judgment debtor for contribution , (1 1) nor wlicto a person 


Chatterji.se IV h C27(J001) 

(31 Linjvi ReilJy i Hussain Teddy. 23 
M 117 (1004) 

(4) IlQyhundolal Bose* Mir Abu Syed, 
6 C L R 43 (I87C) Kashec Kishon Roy 
Chowdhry v Nooi Khan, 7 W ft (C»t R ) 
45 (1807) [claim lor damage* m respect of 
injury sustained by goods while undrr attach 
ment in execution of a decree which was 
nftciwards set aiidcj , SitaPamt Midiipal 3 


(suit onunsatisfcd order of insolvent Court] 

(C) Ifaragobind Das Koibirtn r I-wori 
Dasi.lSC 1S7(1SS7) 

(Q) Kcllilamma f Kclappan 12 M 228, 
2-10 (1887) 

(7) fiopi haiam Khauna i Banstdhai', 27 
\ 125 (1003) 

(8) Jogodi'hury TVlica r Ka Iwh CnoDor* 
lAhiri,24Cal 723(1807) 

(9) Betham Deo Prasa 1 r Tata Cbanl, 

no rV ^ 587 (1905) 


(10) Raja Pudmanund Singh Balia]oi>r * 
Doorga Persbad Doobey, 4 C W N 33 
(1S99) fcxccutioa caso dismused for non 
payment of process fee— not appealable] 

til) Har IVasad v Sheo Bam 20 A 60C, 
508 501(1808), BamAdbarf Narain Da*, 
24 A 513(1902), BujhaRoyv Rarokutnar 
rwahad 2G C 329 , a C , 3 C W N 374 
(1899) (amending sale certificate], Saddo 
Kunwar v Banal Dbar, 23 A 470 (1001) 
(lb], Jotmdra Slotian Tagore v Jlahotncd 
Basic aiowdhry. 52 C 312 (1904) (right of 
auction purchaser to refund of pureha«e 
money wben auction sale set ssiJo] , Bbimal 
Das t Mt Ganeaba Kocr, 1 C CSS 

(1897) Ghulam Sbabbir i Dwarka Trosad, 
18 A 30 (1895) [an order daveting delivery 
of posvs'ion to an auction purchaser, not 
appeaUbl'*] Contra Jluttia v Appa«am), 
13 AL sot (1890) 

(12) l>DO Kath Bamkya r Bam Kaznar 
CbucCerbutty. G C. Ia J 327 (1D04) 

(13) Kolmtavita r Kobntanta, J" V L J 
513(1007), «. a, 31 3L3' 

(HJ Ramsaran Pandc r Janii Pamle, 18 
4. I(W (1595) 
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cannot as transferee execute the decree, in Tvliicb case of necessity he must 
sue (1) Where a decree is executed by delivery of formal possession a cause 
of action exists against a defendant who remains in occupation of the 
premises (2) A question relating to execution pre supposes a person against 
whom execution is sought and cannot anse between decree holder and a com- 
plete stranger (3) And the section does not apply when the question is 
not between parties to the suit in which the decree was passed, but between 
parties who both claim to be representatnes of one of such parties, (4) or 
the question is one which forms no subject of enquiry m the smt and could 
not form the subject of enquiry m exccntion of decree (5) A dispute between 
two judgment debtors as to the nght to propertj sold in execution is not within 
the section (6) The question whether the decree itself is valid is not one relating 
to execution (7) The section docs not applj when a previous suit is com 
promised and dismissed defendant agreeing to do something and on lus failure 
plaintiff sues to enforce it, there being no direction m this respect m the former 
decree (8) A question as to whether there has been an adjustment of the 
decree which has not been certified cannot be raised under this section (9) 
A charge for maintenance created by a decree is not enforceable m execution (10) 
An application by purchaser to set aside sale of immoveable propertj sold 
by the shenff in execution of a decree or for compensation on the ground of 
deficiency in the area of the land sold w not within the section , (II) nor is the 
question of the right of an auction purchaser to a refund where the sale has been 
set aside (12) A smt bas been allowed to recover properties not included m a 
moitgage though inadvertently mentioned lo tlic plaint and the decree (13) 
Any questions that arise as to an order absolute for sale or foreclosure of mort 
gaged property are qot within the section (14) Nor is an order m prooceibngs 

(1) Paiupathy Ayyox t Kothamla, 28 JL guturdian but without the sanetiori o! tie 

W (1904) Court rticctcd — no appeal lies), Dhamram 

(2) Hassan Laja Chaudry t Kailash Mahtao LucliTneswar Singh, 23 C 0^9(1890) 
Chandra Smgha, SOWN I*) (1903), [objection that tho person nho was said to 
folIowiDgShama Charan Chatlcrji i ITailhab bare consented to the flccrcc had no aut] ority 
Chandra Mookerjee, 11 C 93 (1884) Contra toconsentj 

£Iadhu Sudan Das v Gobuida Prj>a 27 C (8) Gbumlal Dutt i Iliralal Dutt 7 C TV 
36. B c,4C TV N 419 (1809) N 158(1JH)2) 

(3) Nagamiithu t Saranrauthu 15 M (9) Bamdoyal Bancrjcci Ram Hun Pal; 

220 (1891) 20 C. 32 (1892) , but sec as to separate suit, 

(4) Goiir Vrohun Gouli i Dmo Nath peno Bundhu Nundy u Hanmati Dasiee, 

Jvarmakar, 25 C 49 , « c , 2 C TV N "6 31 C 480 at p 485(1903) 

(1897) (10) Matangineo Lassee t> Chooncy Money 

(6) Hanmant n Snrbabhat, 23 B 394,390 Pisscc, 22 C. DOS (1895) sec also Atnnacbala 
{189S) And it does not apply to an order t Zammdar of Sirag n, 7 M 328 (1833) 
that the plaintiff may bo olloncd to excewto [decree charging impartible Vamindan) 

tho decrco if he fulfilled certain con litions at (II) RamNarnmi DwoTlcab»athlvhettry, 
iliffercnt stages of the proceeding Srinivaa IC TV N 13 (1899) 

t Koaho(]911] 14 C. I J 489 (12) Jotindra Mohun Tagore t Alaliomed 

(0)Ka8tura Kunwar t Gaya Prasad 29 Basir Cliowdhry, 32 C 332 (1904) 

A 207 (1900) (13) Ram Chan ler t Kondo 22 A 4t2 

(7) ArunachsUam t Murugappa, 12 M (1*K)0) 

V'3 (1899) (appl cation to set asi lo a decree (14) A1 ikunnissa Bileo t Rooplit Das Z" 
parsed with tie consent of llo mfnom O 133 (1397) fd asentmg from I^e/Ur Nath 
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before Courts of Rc\cmie mulct Act XTI of 1881,(1) or order passed Jii 
CTcrcise of inbcrcnt poTvers to punish for contempt,(2) or cases arising under 
Act X of ISoO (Landlord and Tenant Act) (3) l\licre formal possession lias 
been given under a final foreclosure decree but the mortgagor has continued 
in actual possession, the remedy is by suit (f) An application under sect 390 
of the last Code for an appointment of a Commissioner is not within the 
section (5) 

Fraud, — It was well settled lawnndcr sect 244 of the last Code that when 
circumstances affecting the validity of a sale jn evocution had been brought 
about by the fraud of one of the parties to the suit or the auction-purchasei 
and gave rise t-o a question between these parties such as, apart from fraud, 
would be witbin the proa isions of that section a suit would not lie to impeach the 
validity of the sale on the ground of such fraud (6) 


r I^ljiSahai, 12 V, Cl (1890), Oudh JJilian 
Lai t Nageshwar Lai, 13 A 279 (1891)], 
Tarapado Ghoso r. Kamini Dasaeo, 29 C Ctt 
(1901): Ealem All Khnndkar t Alxlul 
Onffar. 8 a W N 102 (1903) 

(1) ilasih ulla Khan t Majidunmssa, 2C 
A 149 (1903) [application (or refund m 
conseqneneo of tho revcrail or modiGcatioo 
in appeal o! a decree under alior© Act , 
separate suit Lea] 

(2) Oodn Ram i Suraj ^fal, 27 A 3S0 
(1904) [sneh an order not a decreo end no 
appeal] But wLero there is a genuine dis 
pute between the parties as to execution, it 
should bo dealt with under tin* section, and 
not on a motion for contempt JaTOselji i 
Sorabjee, 9 Bora L R 1301 (1907) Itliaa 
been aho said that an executing Court lina 
no inherent power to commit for contempt 
Santarahnga Rcddi i Kandasami Tcran, 17 
M L J 331(1907), citing Kochappa I Saclii 
Den, 20 M 494 

(3) Damoodar i Iswar, 10 C \\ N 78 
(1910) 

(4) Jagan Nath t Milap Chand, 28 A 722 
(1900), Wdayati Bogam « Nand Kishore, 
SO A 231 (1908) 

(5) JatUr AIadepa1li,17Af L.J 14t(100C) 

(C) Jlohendro Naram aiatnraj i Copal 

,, . w n I'^x^tKant 

■ W N 

• hscer], 

Prosunno Kumar Sanyal t KaL Das San>al, 
10 G C83 (1892) r G Tlie Allahabad High 



IlighCourts See Saroda Chum CThnckerbutty 
I Mahomed Isuf Sleah, 1 1 C 370, 378 (1885) , 
Balladeb t Anadi, 10 C 410 (1884) [in this 
case tho raatfer had been dealt with in 
execution] , Siva Pershad Jlaity t Nundo 



Chandra Bairagi, 20 C 326 (1800), IXirnLa! 
Oboso t Chundra Kanto (Ihose, 20 C 639 
(1899) fin this caeo appheation was under 
B 244), B c,3C W N 403, Brojo Gopal 
Sarkarv Biisiriinnissa Bibi, 16 0 170 (1887} 
(in this case it was held a suit would ho 
because b 241 of tho Code had no application 
to proceedings in execution of a deeive under 
Act X of 1839], Viraraghava t \cnKBta 
ebarjar, 6 M 217 (18S2) [referred to with 
approval m Krishnan » Arunadicltam, 10 

nf 4i“ricA<>o t>,_ _ p 

Kanade, 0 B 143 (1882), SaUarara i 
Damodar. 9 B 4C3 (1885). Adliar Monce 
Dasai r Tifonmotha Nath Bose, C G W. N 
279(1901), Blathura Das t Lachtssn Ram, 
2IA239(1902), KokilS.nghe EdalSingh. 
31 G 385 (1904) As to what conatituUs 
fraud vitiating the sale, sec Sm Rarat Kumari 
» Kcmai Cham Dcy. 5 G \V N 205(1900), 
RojoniKant Bagchi i Ifossain Uddin ALoud, 
4C W N 635(1899); Gaya Praaad JLsr / 
Randhir Singh, 28 A Csl (l&'.iC), and s-x 
Asaban Banu r AnsnU, 14 G 1\ N j-23 
(lOM) (effret where llurc u compro-^oi. ti.'! 
noMle). AVhil PfodLan r SLjrr^jl. i 'a*' 
ISC K I r!0(!5I3l(f.-,.„^. j,;. 
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This rule wap, of course, sabjoet to this, that the other conditions of the 
section ex sted, viz , that the question was one arising between the parties to 
the suit or their representatives So it was held that as between a party to 
the Suit and a stranger, the provisions of ^ct 312 of the former Code did not 
debar the person aggrieved from instituting a suit, if he could establish that 
a material error m the sale had its origin not m mere irregularity but in fraud (1) 
So also in the under mentioned case, (2) while the suit was held to he barred as 
regard*' those plaintiffs who were parties to the suit the sale in which was sought 
to be set aside, it was held to lie at tho instance of the other plaintiffs who had 
been no parties to such suit 

It was held that when a decree or purchase was made Venami, sect 244 
did not apply, and a suit would lie, as the section could not be applied on the 
footing that the persons really interested were parties to the proceeding (3) 
and that the auction purchaser could not be regarded as a party to the 
Suit (4) Though this case was not referred to, jt must be taken on this 
latter point to haie been overruled (5) by the decision of tho Pnvy Council, 
that when a question relating to execution has arisen between the parties to 
the suit in wluoh the decree was passed, the fact that the purchaser, who is 
not party to the suit, is interested lo the result is not n bar to the application 
of the section (6) A judgment debtor was held entitled by nn apphcation 
under sect 244 to have an execution sale of his properties set aside if he alleged 
and proved fraud on the part of the decree holder, though no fraud 
was alleged or proied against the auction purchaser, who was a stranger to 
the suit Tho auction purchaser was of course entitled to have the purchase 
money paid by him refunded by tho decree holder When during the 
pendency of an application under sect 244 to set aside a sale the sale is 
confirmed, such confirmation was held to be no bar to tho maintenance of the 
apphcation even though the auction purchaser was a stranger to the suit (7) 


(1) Viraragliara v Venkataoharj-ar, C M 
17,219 (1882) 

(2) Jsgan r*ath Gora» t M atson a, Co , 10 
C 311 (1892) 

(3) Mobondro Natam Cbatutaj t Gopal 
jrondnl 17 C 709 777 (1890), m vhich caso 
it Mas held that tho cj^ucstson <li<l not arieo 
hetween ‘‘ parties ” 

(1) Ib at p 778 

(5) Biiubun Wohun Pal t Nundo Lol Doy, 
20 C 32 1 (1800) [see Jloti Lai CTiakcrbotty t 
Pu«'iek Chandra Bairagi, 20 C 320 (1896), 
Durgx Kunwar v Balwant Singh, 23 A 479 
(loot), Khorodo Sundan Dchi t Joanondra 
^atUPaICllaudlmTl, CC W N 2S3(1901)] 
which dealt mth the objection that Ibo 
aaction purchaser was not a party MTicther 
such purchaser is real or nominal makes no 
d IT renco Quvre whether tho caso of a 
lienami decree hoi Icr, nhich was also dealt 
lelhhyllier n decis on is still open 

(1) fVoaunno Kumar Sanyal t Kali Das 


Sanyo!, 19 C 6S3 C39 (1892), foUou'cd m 
cases cited m last note and )n Iliro Lai Ghoso 
I Cbundra Kanto Ghose 26 C C39 (1899), 
in winch it was also held that an appeal would 
ho ot tho instance of tho oiictloa purchaser 
Nemai Chand Xnnji i Deno Hath Kanji, 2 
C W N 091 (IS9S), Bhuhun Jlohun Pal 
i> Esja Peary Mohan Mukerjee 3 C )V N 
ItKXX. (1S99), DoyomoVi Dasi i Sarat 
Chandra Mojumdar, 211 C 176 177 (1807) 

C) Klicrodo Sundan Debt i juanendra 
Nath Pal 6 C 'W N 283 (1901), Ilungsha 
■Majillya i Tineouri Das Karmakar, 8 C ^ 
N 21K) (1903) dist Mohesh Cliaadra Dagchl 
i Dwarka Kath Alitra 21 W R 200 (1876) 
[inniuch It was held that howorcr fraudulent 
the conduct of a plaintiff m a snit tnny be, if 
tho purcliS«or is not implicated in the fraud 
tho sail lily of tho salo is not aficetod , but 
pointing out that tho different rule holds goml 
svhrro not only the decree but tho auction 
proceedings am fraudulent] 
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An application to set aside a sale on the ground of fnud ina} be mode cson 
after the sale Ins been confirmed (1) 

afi — - . i_ i *«. 1 n«ido and 

■ . ' ■ to fraud on 

, ■ was hold to 

come under sect 211, something more being alleged than a material irregularity 
in publishing or conducting the sale mtliin the meaning of sect 311 of the la'>t 
Code (2) But a mere allegation of fraud without any attempt to substantiate 
It was insufficient (3) 

In order, howc^cr, to determine whether a case m which fraud is alleged 
comes within this section or may he made the subject of a separate suit, it is 
necessary, apart from any other conditions annexed to the section, to a«certain 
whether it is the decree or the execution proceedings under the decree which 
are alleged to he fraudulent Proceedings under this section presuppose the 
existence of a aahd and binding decree (4) The section was held not to apply 
to a case where the judgment debtor tried to set aside tbe effect of a decree, 
but it referred to proceedings m execution based on the decree as if it were 
perfectly good and vabd (5) Under this section the questions to be decided 
in execution are questions relating to the execution, discharge, or satisfaction 
of the decree A question wlicthcr the decree itself was obtained by fraud or 
collusion was held not to be one which relates to the execution, discharge, or 
satisfaction of the decree, but which affects its very subsistence and vahditj (G) 
The question whether the decree sought to be executed was obtained by fraud 


(1) WatudunNissat flifdhari, 27 A 702 
(100s), and eases there cited 

(3) l»cmai Chand Kanji v Dene NalU 
Kanji, 2 C W N GOl (ISOS). Bbubun 
Jlohan Pal i Raja Peary Jlohun Jfookerjee 
3 a W N LXXX (ISOO) As to these two 
Bcctions, Bco judgment of Ghosc, J , in Mo 
hendro Xarain Chaturaj t Gopal ilondul 
r B 17 C 700 (1800) in which tho learned 
Judge was of opinion that an application to 
set aside a sale for fraud was not proTided 
for in the Code either m a 211 or 311, that 
the executing Court had, howoTer, inherent 
power to set aside a sale before confnnation 
but that after conCrmation tho Conrt of 
execution was funclui ofcto, and that the 
matter could only be dealt with by separate 
suit At one time it was not clearly under 
stood that after a decree hal Icen fully 


as stated in the test thnt an np] Iieationlay 
under s. 2 11 whether before or after conGnna 
lion of the sale, see Jagan ^alh Gorai r 
\\8tsontCo,l'ia31Utp H1(IS'>2) anl 


tlio F B case cited. Sea also Golam Ahad 
Chowdhry t Judhistir Chandra Saha, 7 C W 
N 305(1002), a c,30ai42 

(3) Vmakanta Roy i Lino Nath Sanval, 
28 C 4(1000) 

(4) Rom Naram Tewari r Show Bhunjan 
Roy 27 a 107, 200 (1899). the terms yahd 
ami binding were hero cited with refetcnco 
to fraud It has been held that where there 
was no subsisting decree the matter was yet 
within 8. 211 Doyamoyi LasI r Sarat 
Chunder 3IojQmdar, 25 C. 175 (1897) , also 
when tho decree did not warrant a sale at all 
but jirondcd for satisfaction out of money in 
Court Jagan Nath Gorai r Watson A Co , 10 
C. 311, 341 (1892) . also where it seas con 
tended in a mortgage sut that there had been 
no decree absolute directing the sale Etra 
PcrshadMaityr Nando LallKarMahapatra, 
IS C. 130 (1890) , Hanhar Kanta r r.ama 
Panda. 33 E. ens (inoOX 

(5) Khetra Pal Singh Roy r ^hetma 
Prosad Barman, 32 C. 2C5 (I'X^) 

(CJ Sudindrar Bhndan,9JL8i^,83(lS85), 
Lhamram Mahta r Lufhrae«war ^inrh, 23 

u lan.rii (isnc) 
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was thus held not to be within the scope of sect 244 (1) and could only be raised 
by a separate suit (2) When, therefore, both the decree and in consequence 
the sale thereunder were impeached on the ground of fraud, the remedy lay by 
separate suit (3) But, as already stated, if the decree was not inipeacbcd for 
fraud but only the execution proceedings thereunder, the question had to he 
raised in those proceedings and a separate suit would not he iG objection, 
therefore, to a sale of property in execution of a decree on the ground of fraud 
13 a question to be determined cxdnsivcly under this section, even though the 
purchaser was no party to the decree 

“Court executing the decree ’’—That is, either the Court which 
passed the decree or the Court to which the decree has been transferred. 
The provisions of this section govern the procedure of both such Courts (4) 
The words must be interpreted to mean the Court executing the decree 
at the time when the application is made , and they do not include the Court 
which has executed the decree and has thereby become fundus officto (5) The 
section is limited to Courts executing the decree, and therefore an order 
refusing to stay execution by a Court which is not executing the decree is not 
appealable (6) 

“And not by separate suit” — A separate suit ought not to he insti 
tuted unless all questions between the parties ox their representatives cannot 
be decided m the original suit, (7) and all questions which can possibly be deter 
mined in the execution proceedings should be so determined (8) The existence, 
howe\er, of a decree cannot bar a fresh suit between the parties m respect of 
Tights which cannot be worked out without additions to the decree which the 
Court of execution has no power to make (9) 

It has been held that this section does not absolutely bar a suit, but pro 
bibits m a separate suit between tbe same parties to a decree, any relief being 

(1) Moll Lall ChskcrbuUy v nossicU question of fraud and IiabiLty for fraud 

Cliaudra Bairagi, 2G C 320, 328, 332 (1896), discussed in Chitambar t Krishuappa, 2C B 
Tallaprngada v Boorngapalli, 23 SL 403 C43, C47 (1902) , Debcndri Nath Bhatta 

(1907), Debendra I«ath Bhattacharjee v charjeo t Frasanna Kumar Chakravarti, 
Prasanaa Kumar Cliakravarti, 5 C L J 328 6G L J 328 (1907) 

(1907) (4) Ghazidia v Fakir Buksli, 7 A 73 

(2) ^udmdrav Bhudan,9^f 80,83(1885) (I8S4J, Oudh Bcbart Lai t Nageshwar Lai, 

(3) Abdul Mazumdar v Mahomed Gazi 13 A. 238(1690) 

Cniowdhry, 21 C 005 (1894) [dist in Keahah (5) Fakaruddin Jlohamod v Officnl 
V Durga, 1C W N rsl, in which the Trustee, IOC S38 at p CIO (1834) 
decree liad already been set aside hut not on (6) Ramchandra r Balmukund, 29 B 71 
the ground of fraud] , Ram Naram Tewari t (1004), di'scussed in Snmvas v Kesho 
Shew Blmnjun Roy, 27 C 197 (1899) [m Prosod 14 C L J 489 490 (1911) 
tins caiio the decree, uhicli was ex parte, bad (7) Jogemoya Dassi t Thakomani Dassi 
alrcadj boon set aside and not on the ground 24 C 473 at p 487 (1890) In Chaudn 
of fraud, which, however, tho plaintifl by his Ahmad Baksh i Seth Raghubar Dayal, 23 
suit desired to go into] , Moti Lall Clialer A I (ID05) tho P G lield that tho suit was 
butty t Rusaick Chandra Bairagi, gupra, not barred. 

Sudmdra « Bhndan, supra , Preo Nath Roy (8) Jogemoya Dassi v Thakomani Dassi, 

» Mohesh CliandraMoitra, 24 C 540(1897), at p 492 

Kcdar Nath ^fukrrjco t Prosnnno Kumar (9) Gopi Naram KLanna i Babii Bon 
Ch’iMerjre I C' W \ HVJ (J90l) See Bidhar, 0 C V, N 577 (1CM)’'.) 
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panted which mtcricrca with the conduct of the execution iioccediiiga of the 
Court executing a decree (1) In considering whether the scope of any suit coxncs 
Within the section regard muat be had both to the cause of action and the relief 
claimed Thus the question of an uncertified adjustment may be a matter 
relating to execution, and no suit is permissible which has as its object to restrain 
the execution of the decree on this ground , but it may be that a suit would lio 
for other relief which had as its subject matter such uncertified adjustment (2) 
Further, this section differs from sect 11 which bars the trial of an issue This 
section bars a suit brought for the dctcrnunation of certain questions specified 
therein, but does not bar the trial of any issue ma olved in those questions if the 
issue 13 raised at the instance of a defendant m a smt brought against him (3) 
Where the execution proceedings arc closed a separate smt will he as the section 
IS then no longer applicable (4) 

“Arising ' — It has been said (5) that this word should he read as “ directlj 
arising,’ otherwise the most remote enquiries would be possible m tbe execution 
department Probably, however, it is best not to import words into the section 
and to determine m each ease whether a question does arise which is dealt with 
bj this section 

The following considerations establish that for the purposes of this section 
an objection made bj a party to the decree or his lepresentatixc against 
whom execution is appbed for to the effect that property is lield by 
him by a right or title not rendering it liable to attachment in execution of 
such decree, is a question arising between the parties The provision formerly 
in force corresponding to sect 241, namely sect 11 of Act XXIII of 1861, 
was hmitcd in its operation to questions arising between parties to the suit, 
and the question arc se whctlicr the term “ parties ’* appbed to persons who had 
not been made parties before decree but against whom execution was sought 
as heirs of the judgment debtor upon Ins death after decree In the last Code 
the words “ or theiT refTCscnlatixes ” were added and appbed to persons against 
whom or against the property m wliose hands, execution was sought, on the 
ground that they were the hens of a judgment debtor who has died after decree 
As regards the kind of questions intended in sect 241 of that Code the matter 
was fairly clear from the provisions of sect 234 Under that section (now CO) 
the representative could liavc been made bablc “ to the extent of the property 
of the deceased which has come to his hands and has not been duly disposed of ’’ 
So that two kinds of property could be attached First, property of the ancestor 
found in the hands of the heir , second the property of the heir, from whatev cr 
source deru ed to the extent to which ho had wasted tbe assets that had descended 

(1) Arizan t 'Matuk Lai Saha 2t C 450 XIoltamed r Official Trustee, 10 C 53S 

(1803) (1851), Rash Bchary ilondal p Ralhal 

(2) lb, at 11 tsr 450 Chum Mondal 1 C ^ 703 (189") See 

(3) Rluram All ShaiL r Coje Kanth Karasobmd Dass Koiburto r Issori Dasai 

Rhaha 21 0 355(1307), folL ui Nil Kamal 15 a IS7 at p 191 (1889). Cirdhan Lai r 

Vlukcrjcei Jahtiabi aioudhurani "OaoiG Kl u*hal» Ram 31 \ 354 (1900) 

(1890) (S) Tfr Dulhot T m Ram Ghulam r 

(4) I imiuihutl till Kiiim»l|ut1 Iti llaarlalai 7 \ I'O at j 171 (Igsj) 

0 M H U r 301 (1871). lakarodOin 
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to iiim without satisfying the deists of tiic deceased Where piopeity js eaui 
to he hahlc to execution in tbo hands of hens as assets inhcntcd from then 
ancestor, in such a case the question that ordinaiily arises is whether 
the property has so descended or not That is n question m which the 
paities interested arc the judgment creditor on one side and the alleged hen 
himself on the other The persons interested would be the same if the property 
against which execution was sought were the propertj of the heir himself which 
it was sought to charge on the ground of his having wasted the inherited assets 
The provision in the former sect 234 for taking an account made this plain 
An examination of the decisions led to the same result The cases fell 
into two classes The first class consisted of cases in which a person is 
originally made a party in a representative capacity, or is subsequently made 
a party in consequence of the death of an original party before dcciec In 
this case it was clearly settled that such a person was a party to the smt i\ithin 
the meamng of sect 244, and that a question between him and the 
decree holder, as to whether property had come to him as the repiesentativc 
of the judgment debtor, and so was hablc to be taken in execution of the decree 
against him. as such representative, or on the other hand belonged to 
himself alone and not in such representative character, was one that must be 
decided in the execution proceedings, and not by suit The governing 
authoiity on the subject was tbo decision of the Privy Council in Chowdry 
. Wahed Ah v Jumaee , (1) and it was followed and applied in the sense indi 
kcated in several subsequent cases m this country (2) The second class of 
[cases consisted of those m which the representatives had not been made paities 
to the suit before decree, but in which, in consequence of the deatli of the 
judgment debtor after decree, a question arose as to the rights of the decree 
holder to execute the decree against the representatives or the property said 
to have descended to them Under Act 2^111 of 1861, it was held, both 
by the Sladras (3) and Calcutta (4) High Courts that representatives proceeded 
against in execution of a decree against the person they represented were parties 
to the suit mthm the meaning of the section corresponding to sect 244 
of the last Code That question no longer arose under the Code of 1882, 
because in sect 244 of that Code the icpresentativcs were expressly mentioned 
InboVa ol those ca'Sts and Tn a Bents ol subsequent c&'&vs it was btsldnLacccftfisnco 
iTith the analogy of the other class of decisions already mentioned, that 
questions arising between a decree holder and the representatives of the 
judgment debtor as to whether property had come to the representatives as 
such, and so was liable to bo taken in execution, or was Ihcw own property 
derived from any other source, and therefore not BO hable must he decided in 
the execution proceeding and not by smt (5) There were other cases in which 

(1) 11 B L r. 119(1872), Os^enmiimssa (4) Amccrunius^i Aliatoon t Slozufler 
Rhatoon t Aniecrooiussa Khatoon, 20 W R Hoascin Chowtlhry, 12 B L. E 63 
162 (1873), Arundadb Amnsyar t Eatcslia (1873) 

Ayyar, 0 IL 391 (18S2) (5) RunytU v Mayan, 7 M. 255 (1883) , 

(2) Eimba HarisEct i Sitaram loiaji 9B Bam Ohnlam t Hazarto Ivuar, 7 A 647 

453(1885) (1835), Sita Ram i Bhagwan Das, 7 A 733 

(3) BudJu Ramaija r Venkujya, 3 M (1885) 

11 C I .63 (1806) 
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the decisions turned upon considerations ubicli did not apply to tlic case men- 
tioned They ^\c^o eases m which it was held that a chim either by the 
judgment debtor or b} his representatnes to property attached in execution 
made not in his own right but ns a trustee (1) did not fall within sect 214 of 
the last Code (2) 

Tw 0 propositions were then estahhshed under the pre\ lous case law 
firstly, that where in execution of a decree for i debt due by a deceased person, 
property in the bands of hia representatno was attached a claim bytheieprc 
B 0 ntati\e to have the property released on the ground that it was his own private 
property fell not within sect 278 of the last Code but within the section corre 
spending to this (3) Secondly, howeter, if the judgment debtor objected to 
attachment not on the ground that the property was his private property but 
set up ajus tcrtii, mmclj , the right of third parties not before the Court as parties 
to the suit or their repicscntativcs then the matter fell within sect 278 of the 
last Code and not this section (4) Thus where the judgment debtor alleged that 
be was in possession only as thcbait of a deity to whom the property had been 
dedicated, it was Jeld that tho ease fell within sect 278 read with sect 280 of 
the last Code, and not w ithin sect 244 of that Code, now represented by this 
section (5) 

Questions arising between whom —Questions may possibly ‘irise 
between a party on one side and a party on the other side or between a party 
on one side and tho representative (i c heir, eiccntoi , administrator or transferee 
within tho meaning of the term hereafter stated) of a party on the other side, 
or between reprcsentativ cs on both sides, or between a party or his representativ o 


(1) Shankar Dial t Amir Haidar, 2 A 
752 (1880), Nath Mai Daa t Tajammul 
Husain 7 A 30 (1835) The ease ot Bahori 
I^alt GauriSahai 8 A r20(I88C) in which 
tho facts were very peculiar, w-as decided by 
ono at least of the Judges before whom it 
eamo on tho ground that it fell within tho 
eamo principle, tide post 

(2) RajrupSmght Rarogolani Poy, IC C 
J (1888) 

(3) Ib , Punchanim Bandopadhyw t 
Rabia Bibi 17 C 711 (1600) F B , Seth 
Cband Mai t Durga Dei, 13 A 313(1839) 
[foil. Kali Charan t Jewat Dube, 28 A 51 
(1905)], Mnngeshar Kuar i Jainoona 
Piashad 15 C. C03 (18S9), Beni Prasad 
Jvunwar i Lukhua Kunwar, 21 A 323 
(1899), ^cnsapay}aQ i> Mahalinga Bbat, 
20 5L 501 (1902) [question raised as to 
whether injpro'Tincnts attached in cjccution 
were property of deceased judgraenl-dcblor 
or of his rei rescntativcs In their own right] 

(4) Shank ir Dial t Anur, 2 A. 752 (I8«0) 
[objection by judgment-debtor that be held 
on account of an eadowment], Nath Mai 


Daa V Tajammal Husam 7 A 30 (1889) 
[objection by aazno that he was in possession 
os MutwaUi] , Roop Lell Dass v Bckani 
Mesh 15 C 437 (18SS) [same] folk in 
Murigeyat Ilayat Saheb, 23 B 237(1893), 
Bhajahari Pal t Ram Lsl Das, 6 C W N 
02 (1901) [objection that property deSuttur] , 
Ramanathan Chcttiar i Bcvrai llarakayar, 
23 JL 19o (1898) F B [claim to bold as 
trustee whero it was held that the claims of 
third parties whether put forward by them 
selves or by a party to the suit mnst be dealt 
with under sa 2*'8 233 and not under e 244 
of the last Code] The deci'ion m Ikg Paj 
5Iarwari r Kundah Debya, 8 C. W N 3^3 
(1902) and a dictum in Upendra Bhatta v 
Raoganatha Bhatta 17 5L 399 at p 400 
(1893) appear to be against this view In 
Bam Indomati r Jageshar, 28 A. 614 (190C), 
it v> as held that there was nothing to compel 
an objection under s. 2"S , Bndrudeen r 
Abdul rahm, 31 31. 12.> (PO®) 

(5) KarticL r ^shu'osh 39 C 293(1911), 
16 C. M \ 26, F B C/ Jogendra c 
( olinda, 3u C 301 (I9^)^) 
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oa one side and the auction purdiaser or hia reprcsentati\ c on the other It 
has been held that the section does not cover a question between a party to a 
suit and Jtis representative (1) 

Parties — ^This means parties to the amt and on the record (2) It means 
parties who have properly been made parties in accordance with the provisions 
of the Code Thus where a Mahomedan infant was represented by his father’s 
brother (who has disqualified because his interest was adverse) it was held that 
the minor had never been a party (3) AVhere a decree is passed against one who 
lepresents others, all persons whom he represents are parties, as in the case of 
a karnaian and members of the tartcad{4.) If the question arises between 
parties the section cannot be evaded by adding an unnecessary party to the 
suit (5) A decree-holder doesnotceasetobeaparty by becoming a purchaser (G) 
In a smt for partition a compromise was entered into by all the parties except S 
and a decree obtamed m the terms thereof In execution S was dispossessed, 
and presented a petition to the Court objecting that the decree was not binding 
on her It was held that she was a party and entitled to appeal (7) Defen- 
dants not joimng in compromise on which decree was passed were held not to be 
judgment-debtors (8) It was held that where a decree or purchase was made 
henamx sect 244 did not apply, it being said that it was not necessary to apply 
that Section on the footing that the persons really interested were parties (9) 
But this case, lu so far at any rate as it held that the matter did not como within 
the section as far as the auction purchaser was concerned, must be tahen to haN o 
been overruled by the Privy CounciL(10) It was held that the Collector, and, 
in proceedings relating to the enforcement of an order under sect 412 of 


(1) Magan Lai Mulji t Doslu lHuIji, 25 
]> C31. 635 (1001) 

(2) Sec Dutto V Goaesb, 5 Bom. L B 952 
(1903), in wlucb the section was held in 
ippUtable as the plamtifi was not a party 
to tbo previous suit In Bisbcn Dyal Singb 
t Sagar Smgh, 2 C N 311 (1896), a 
person obstructing tbc decree bolder at the 
instigation of tho ]udgtacnt debtor was held 
not a party Ameer Ab, J, dultt And so 
111 Sankarabuga Ecddi t Kandasattii Teran, 
17 L. J 334 (1907), it was held that tho 
section was not appbcable where tho person 
anolatmg tho tights of the attaching decree 
holder was not a party to tho oiigioal suit , 
and consequently a suit for damages will 
lie against bun. 

(3) Rashid un I«isa v Muhammad Ismail 
Khan, 361 A. lOS, 175(1909) , s c.lSC W 
N llS’.Xarsjngh v Jchi, 15 C L J 3 
(1911), Purno Chandrae Bejoy Chand, 18 
C Ij j 18(1913), Kuiiwar Purtab Singh t 
Dhabuti Bingh, P L , 18 C L J 38^1 (1913) 


(4) hlartviUilt Pathram, SOM 215(1906), 
and consequently an objection to attachment 
was held to fall under s 278 , Mathu t 
Paraniaswaran, 17 JL L J 377 (1906) 

(5) Kristo Mohincc Lessee v Kaliprosonno 
Chose, 8 O 402 (18S1), and see Xowrojco 
Kusserwanjee t Bapuji Lossubhai, 5 Bom 
L. R 1036 (1903) 

(6) Muttia V Appasanu, 13 M 501, 507 
(1890) , Kasinatha Ayyar i Uthumansa 
Rowthan, 25 H 529, 532 (1001) , Sadashiv 
t Narayan 35 B 402 (1911), dissenting 
Irom Bhagwati v Banwnri, 31 A 83, P B 
(1908) 

(7) Sankaraiadnammal t Kuniapa»_in>a, 
8 U 473 (1885) 

(8) Jathavedan i Kunchu, 30 HL 72 
{1006} 

(9) Mohendro Narain Chaturoj t Gopal 
Mondal, 17C 7C9 777(1890) 

(10) Bhulma "Mohun Pal t Nundo Lall 
Ley, 26 C. 321 (1899) 
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tlic S3id Code agiin't a ii***! fneml tlic Utter wa^ not a i>art) (1) If the 
ni:l ts of parties arc transferred before decree and if tlic transferee is made a 
party to the suit before decree then he eomes within the words ‘ parties to 
the suit (2) V pc’-son who is sued in one suit in his personal capacity is in 
law a diflc'ent person when sum" in a subsequent suit in the capacitj of shehatt 
or tiis*ec (3) In a recent case it was held that where a judgment debtor claimed 
prope^y not in Ins personal capacity but as a mutfalh who was not a party to 
the sjit, the case did not come under this section (4) 

The words *' parties to the suit are not now Imuted to judgmen* creditors 
anl judgment debtors (5) The case of nral decree-holders has been held not 
to be w]*hm the section (6) nor a third part\ objecting to the sale of attached 
prope-tv,(7) no* is a p- raon who becomes a surety for the appearance of a 
party himself a parti to the suit (8) In an ©rde- made under an apphcation 
under 0 XXXIII r 12 for payment under 0 XXXIII r 10 or 11, Goaemment 
IS deemed to be a party to the amt and such an order is therefore under this 
section and appealable (0) 

Tho OiEcial \^igncc is the repreaentatiic of an insolrent debtor within 
the meaning of this section (10) I Court has no jnnsdiction m esecntion to 
reopen the qnestion as to whe*ber certain persons brought on the record as 
representatives of the deceased plamtiff and as such made respondents m an 
appeal, had been properly joined as parties to the snit (11) 

“ Representative "—This refers to all persons by or against whom th( 
de'vee may be eseented (see as to this notes to sect SS, onU) The term used 
15 not ‘ legal representatiie but “ repweiUa/ire ” The former term means 


(I) CoOedor ol Tnehiflopoly r Ssursma 
KmhM. 23 31. 73 (1S») {do 
S mOirly as irgsrd* CoUeclorj CoUeeter 
of C B 5'X) fno 

C<B(X*o*» »oekin? Coart Fees onder »cet -112 
of Code of 1877] CoD-clor of Karnw* r 
Iled^e, 13 r 77 (IS90) (msec ren^ionj 
rostra J*nVj r Collector of \lUh»Ud '* t 
f 1 (IS'OJ . ScerrUTT of «t*te r Bl»» 5 »»nti 
IiLi, 13 4.330(1801). 

(3) K»mp«bw*r Pcr*h»'l r Pun Bahador 
feicsh. 13 C. 43? 403 

p) P.aM KnsbBa 3fabepatr» r 3!ohiict 
PadsaCaaran 6 ts 33 N C/3J 

(1) Kali PraAsrwa Clio*« r Golam 
Babtaan 17 CW N celr (1913), Kaitirl. 
Chiadra r 4«b3toib Dbara 16C.W N 25 

(5) na—aj»ani Sa«‘ftslu r Karnes 
waraisnia 23 ^L S'"! at ^ 200 (l-'>9). 

(6) r.an Chonder r Har ran. 11 C-tt N 
433(1^*^). \ftAl 3 oa»*»a F-ejaa r PartollT 
Koonira.-. 2 W P.. 'Hv 4! (l^OS) 

m of rro«e«li tf r^r<rtT aoll w> 

• n^I* r 1 »tjb 

Ma-r-b 33" (1*^1) (d.*rs‘e a» la d. nte > a 


of awt*] Dc^n Byal Saboo r lUdba 
Moddna, 9 V, B. 2>3, 237 (18CH) , Sanjm 
r Raisasami 8M 49t (188.)} fincozii|«tcQcy 
<f FiecoHon Court], arc LaL«hmi Ammah 
r Ponna«a 'leaon K 3L 591 (18 0) [bo 
content between the d'xrte hoi Irra , iirdcr 
undrr »rd 231 of lait Code is one relating 
to execution and apjealahle^ 

<7) Lochiaeeput Singh r l^Lraj Poj, 2 
n R.3Lsc.3S(IV^). aeer.agba\athDac 
r Badn Prasad. 0 A 21 (18»3), Sern r 
3Iuttn.'iami 10 31 £3 5i(I8>C). 

(S) S Looraa tgurwaHah r KoiaoloLant 
D"t, 2 W R. 0.) (1803), as to suretya 
right of appeal cee Sbeik Suleznao r Shimm 
Bhikaji 12 E -1 (188*). Choree Lai Jha 
r Sheo Narain ‘^lagh, 8 W B. 24 (18^*). 

(9) Secretary of «.ate r Narayan, 35 1 
4is. 4» (1911). 

(10) 3tdleT r Lokhimaci Debi. 2S C, 419 
(1901). a e.. 5 C W N 761 , eoUn KaiLi 
Praavl r 3[iller, 7 4, 753 (I'^o). 

(11) \ c&laZachaU Bedii r teti*aUrac:a 
I.edii. r*.» 3L 603 (I'x.il). 
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an lieir, devisee, executor, or adnumstrator of a pait), oi nioic etnctly 
the last two pcisous only (1) But a person it was held might be representative 
withm the meaning of this section who is not a 1( gal representatn e in the sense 
stated (2) The Courts in India did not confine the term to its primary meanmg 
of executor or 'idmimstrator, but have included heirs, executors hefore probate, 
persons m possession of property of the deceased (3) and persons tabing 
joint property by aurvivorahip (4) A further extension was given to the 
term so as to include repiesentativcs in interest such ns assignees from 
a ^mortgagor of mortgaged property m pioeeedings for the execution of 
a decree against the mortgagor for sale of the mortgaged property (5) It 
was held in an early cnse(6) under the Code of 1882 that the word 
“ represenlaUiG meant only persons who succeeded to the rights of anj of the 
parties to the suit after the decree was passed In this case it was held that 
Run Bahadur was (a) not a legal representative as he inherited not from 
Ranee Asmedb Koer but from her husband , (7) (J) that he was not a 
representative under sect 244 because the transfer to him was not after 
decree , (e) that ho was not a party as the amt was dismissed as against him 
This latter giound would not now be sustainable by reason of the Explanation 
As regards the second ground, it is to be observed that the Ekrarnama 
leferred to was not merely before decree but before the suit It is, however, 
incoirect now to say that only those who take the interests of parties after 
decree are repiesentatucs A person who is a transferee mthm the jneamng 
of the oases cited is cc^ually such whether tho transfer took place pending 
the Suit before decree or after decree (8) There is no distinction between 
the position of legal representatives added to the suit before and those added 
after decree (9) A person attaching decree is representative of decree- 
boldei (lO) 

Tor the purposes of this section, the word “xcpresentati\o” when used 
ill relation to a party includes the transferee of any interest who so fat 


(1) Ishan Chundcr Sircar t Beni Madbab 
Sirkar, 21 C G2, 71 (1BD6) , distinguished 

Jlisnjan. ISC W N 711(1011). 
Badji K&rain i Kisben Das IG A 483 487 
( 1801) , u raiundro Deb Raikut t Bant 
Jugudishwarj, 14 C 31G (18S6), F B, tbo 
licir was bold not to be the legal repre-enta 
live o£ tho executors on tbo will being set 
aside 

(2) JIadlio Das 1 1 amji Fatah, Ib A 286 
at r 291 (1894) 

(3) Badri "Naraia i Iviahcn Das supra 

(4) Peary Lai bmlia t Cbandi Charan 
Smha, 11 C V N IGJ (1900) 

(5) Balri tarsia t Kishen Das supra 

(0) Ivamcshwar Pershad v Pun Bahadur 

Singh, 12 C 4S3 (1880) In tl is case as m 
1 aahbchary ^lookhopadya t 3(ohanini 
Sunumotte, 7 C 403(1881) the as-igniuent 
"SB htforc suit 


(7) See as to this notes to sect 50 

(8) See Shea Karatn t Chunni La), 22 A 
213,246(1900} and notes, yosl InPurnia 
nanddas t 'tallahdas, 11 B COO (1887) 
Bamchandia Kolatkar i. Blahadaji holatksr, 
9 B 141 (IS31) [di33 trom in Behan Lai t 
G&npat Tlai, ID A 1 (1857)] tho assignments 
were pending suit , and seo aho Azgar Ah 
V Asaboddin Ivast, 9 C W N 131 (1001), 
Gopi Nath Chsttopadhj'a t Sajani Ivanta 
Singh, 10 G W N 210 (1905) 

(9) Seth Chand Jtal t Durgi Dci, 12 A 
313 (18S9) , Bbivram t Sakharam 33 1 
39(1903) 

flO) IVary Alohiin Cbowilbry i 1 omesh 
Cliunder Nundy 15 C 371 (1888), Sah 
Van 'full t Kanagasabnpathi 10 SL 20 
(1893), Ivrishnant \enkatapithi,29^L J18 
(100^) 
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as such inUrc^l r*inofrn<'i\ Itouml iLp diorn (1) Uio follow 
ms ha\c I'con held to bo purh IraiMfrer^ nn PTrnjtion | i!irlin>^« r «f >)o 
j\i Innent-ild'or « interrAt jirosubil that h** n nfiertod l\ thrdorno jonli os 
tic jiurcha'er at an aurUon <slc of lh<* «qujt> of rrdemi tiori >ii »)jrtpnprd 
I'rcmiscs , (2) a Icssse of tho jnilpmont debtor of ntracliod propert) (I) n 
inorlpagcc of the judurnent debtor , (4) a second mortpngco taking hii niortgiipo 
during the peadcnci of a suit on the first mortgage , ("i) am person \sho at 
the time of tlic ftecution of a decree ts a transferee of the same v,itlim tho 
mcatung of sect 232 of tho fist Code (now O XXI r ih), tho term "repte 
sentatiNo ” IQ the former section being held to inchido both subsequent trans* 
ferees as well as those who purchnseel directlj from the person who obtained 
the decree (C) the purchaser of plnintifTs interest in property in suit , (7) the 
purchaser of propertj which was at tho time of the purchase under attachment 
m execution of the decree , (6) tho assignee of decree of Appellate Court (^) 
The transferee must, howcier, l>o bound bj the decree, and on this ground 
the purchaser of the interest of a tenure from the judgment debtor was field 


(1) I'h&n Chundcr Sitkar I Iknimalbub 
SirLsr.ZtC CiflSOCJCcompelencj ofLxecu 
tion Coirt] foIloKcd in Umcihsads « 
Mahandre H C L. J 337 (lOU). Canga 
Das beaj r \«Vub All Dobaihi, 27 C 6*0 
(1699) (order appeaht!''] , Dnar Itukah 
Bircar r Fattk J«li, 26 C 2W (IS93) (com 
potency ol Esceution Court) , Badn bsrain 
t Jaikithen Das, 10 A 463 (1631) [order 
appcalalilc] Stathcuion t Gobardban Tr! 
Lcdi,Z6 C 43i (1000) Crait barredj, Tara 
mananda Das v ilababccr Donji, 20 M 
378 (180G) , Muxakshi Aclii v Qilnnappa 
Udajan, 2t 51. 680, 002 (1001) (coropctcncy 
oJ £iccut)on Court) , Shco Naram v Chunni 
Ul 22 A 213 (1000) (amt barred}, KmI 
nalha Ayyar v Utbumaiwa Rautban, 25 
JL S20 (1901) [order appealable) Sco ease# 
cited in Gulzan Lai v Sladho Bam, 26 A 
447 (lOOl) JIadbo Das v Ramjl Ratak, 16 
A 286, 291 (1801), distinguisliing caao of 
gimplo money decree fin wUkh caso amt 
mainlamaUo] Bee as to this caso, Gur 
Ibasad V Bam Lai, 21 A 20 (1899) a pnr 
chaser j>endcn('s hU is as much b ;uail m a 
purchaser alter decree , Sbeo Karain » 
Ownm Lai 22 A 213 at p 216 (1900), 
Badlia Kishun JIarwari v Hem C2tandra 
Bese, 11 a W N 403 (1907), Tcan Lai 
fcingb i Cbandi Cliaran Singh, G C L J 60 
(1906), a c.IIC W b 164 Astotrans 
ferees of partial latcrcsts see Faaupatby t 
Kothaiida, 23 5L 01 (1001), lUtadhau i 
Cuihb. 13 C W b 08 (1008) 


(2) Isliao Chundcr birkar i Ucidmadliub 


Swaramar Bomasnn laru 28 M 110(1001) 

(3) tfalhovrsoii x CobanUinn Tribcdl, 26 
C 402, t c,5C U N CM (1000) 

(4) Faramananda Das i MaUabur Dossji, 

20 M 378 (1800) 

(5) Sbeo Naraln i Cliunnl Lai 22 A 213 
(lOOO) (suit barred] , ami 1 endeo of Mott 
gagor , Jankl Fra^sad i Dllat Ah, 16 A 281 
(1801). and sco lara Frosanna Boao i 
Nilmom Khan, 41 C US (I013) distin 
guishing Kominincri Appaya i Mangtla 
lUngayya, 31 M 410 (1003) 

(6) Oanga Das Beal V Yakub Ah DobashI, 
27C 670(1000), Dwar Buksh Slrtar V Intlk 
Jab, 26 0 2C0(18J3), Bailn Naraln c Jnl 
Ktaben Das, 16 A 483 (1891) 

(7) Monahshi Achl v Ciilnnaj i a Udayaii, 

21 51 680, 092 (1901)} tho rojwt aayr, 
‘lUIntifls interest stj gi , judgment 
del tor Tho plaIntifT was seeking to allacli 
tlw properly, and tho isjtitloiier was ilalmlng 
that it was subject to attacluni.iit Jlu 
raport does not stole by whom the property 
was sold QuUarl Lai v Sfadlio Bam, 20 
A 417,41 p 436(1901) 

9)UiwFrasadv Bainijil 21A 20(1808); 
foil Isitjl Slal V Nun I Kishoto, 10 A 332 
(tBJ6),Ku] panat Kumar»,31M 150(19J0J 
(0) AnddaimiigteNliiutlon JuminlNaUi 
Itoyr DhsrmaDasliur, 29C 837(ljiyi) 
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not to be a representative of tlie judgment-debtor (i) Wbeie property was 
purchased subject to an attachment, but the decree under which the attachment 
was levied was subsequently set aside, it was held that the purchaser was not 
the representative of the judgment debtor within the meaning of sect 244 of 
the last Code (2) A person who baa purchased a 'putnt holding at a sale in ei.ecu- 
tion of a money decree, hut has not had his name registered in the landlord’s 
register, is bound hy a subsequent decree for arrears of rent obtained by the 
landlord against the registered patmdar and by the sale in execution of that 
decree, and is therefore a “ representative” withmthemeamng of the section ; (3) 
as 13 also a person to whom a transferable occupancy holding was mortgaged 
before its sale in execution of a rent decree , (4) as is also (where the landlord 
of au occupancy-holding obtains a decree for rent against his recorded tenant) 
an unregistered transferee of the tenant into whose hands a portion of the holdiug 
had previously passed, (5) and a mortgagee from the judgment debtor after 
attachment (6) 

Auction purchaser — distinction must he kept between the case of 
au auotion-puichaser who, purchasing property affected by the decree, such 
as the purchase of the equity of the redemption in a mortgage suit, is a lepio 
sentative of the party whose interest is so purchased, within the meaning 
of the oases cited m the last paragraph and other cases, such as the auction- 
purohasei in execution of a simple money decree The position of the latter 
was the subject of some conflict of opimon under the preceding Code It 
was in some cases held that such an auction-purchaser was not a party nor 
the representative of a patty to the smt (7) On the other hand it was held 


(1) Aalu Saha i Bhagabati Dthya, C 
OWN 127 (1901) Std ju whether it 
made any difference that the porohaso was 

I nor to decree See also Ram Karam v 
Dnarka Nath Khettry, 27 C 204 (1899) 
where distmgmshing sales by sJierifl from 
sales by the Registrar of the H C , the Court 
pointed out that the purchase was not of an 
interest affected by the decree, and further 
the appbeant did not represent the }udgmcnt 
debtor becauBo tbew mterests wets ad\cr8e 

(2) Qhafur ud dm t Hamid Husam, 32 A 
129 (1909) For right of possession of pur 
chaser at a putnt sale, see Srimati Krishna 
Promoda Dassi t Dna-ka Nath Sen, 17 C 
W N 1092 (1913) 

(3) Surendra Naram Singh t Gopi Sundari 
Day, 32 C 1031 (1900) 

(4) Sm Nissa Bibi i Badha Kishort, 

II C W. N 312 (1900) 

(5) Qopi Nath Cliattopadhya t feajam 
luiota SiDgh, 10 a W N 240 (1905), 
Argar Ah t \sabodm Aazi, 9 C 14 N 134 
(1901) 

(C) ^ala^unnavvnu t bt-slnpian^cr, 17 
31 L. J J21 (1907) 


(7) Vishvaoath Chardu Naih t Sabraya 
Shivappa, 15 B 290 (1890), Hira Lai 
Chatterjit GourmoniDebi, 13 C 320(1886), 
Shivram Chmtaman i Jiva, 13 B 34, 37 
(18S8) , Gour Sundar Lahni i Hem Chunder 
Chowdhujy, 16 C 355, 300 (1689) , Sahhajit 
t Sri Copal, 17 A 222, 224 (1894) [othenvisS 
if be was a transferee within the meaning ofj 
sect 232 (now 122) Sec, howerer, contra, 
Gulzari Hhil v 3Iadho Ram, 26 A 447 
(1904)3, distinguished in Wilayati Bcgam 
t Nand Kiahore, 30 A 231 (1908), Mahabir 
Prasad t Partab Chand, 22 A 4S0, 451 
(1900) [ in this case the parties to tho suit 
were parties to the proceedings , added to 
them was tho purchaser, not as a repre 
scntatiro of ouo of the parties, but as a 
looker on mtorcstediu the result ’ ], Gobard 
haa Bai t Bishan Prasad, 23 A IIC, 117 
(1900) [distinguishmg betweeu pi irate sale 
an I Court sale] In Magan I>al t Doshi 
Uulji, 25 B C31, 635 (1901), it was said that 
the auction purchaser was certainly not tho 
reprcscntatiio of tho decree holder, and it 
wasilouhtful uhether he was a represent alive 
of the judgment debtor luNanuoAoUarjct, 
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tint wlicn R 'vro'o witlun tlu5 Roctmu tin* fac t tint tlio puTcln^pr who 

wnnopaT<\ totlioRUit wa-^uo Inrtotlir npjJiration 

of tlio Rrction (1) Tin' dm^ion of tho Pma Council wnn potnctimci umlcr- 
Btood a' hnnc down tint the inclion \niTch*i<cr was a part' or a rcpro«cntati\c 
Cut tlm waa not so , all tint waa held w a i that hia interest m the result did not 
present the question hems one Iwtwoen the parties {il It was al«n held that 
the provisions of «eet 2ff prohibited n auit bs a parts or bis rcprescntatisc 
asamst an auction purchaser the object of whicii ssas to determine a question 
svhicli properlv arose between the parties o- their topresentatis es relating to the 
execution of the decree \3) 

An auction purchaser therefore (other tlian one coming within the meaning 
of the cases cited m the last parasrsph) »' not a partj or a represcntatise of a 
parts 

The purchaser of an undisided Mnte must sue fur partition hy separate 
suit (4) An unrecorded co sharer in a tenancy is not a rcprosentatise in interest 
of the recorded tenant within the meaning of this section (5) 

Sub BecUon (2) —This is a set) just provision intended to Tcmedj mere 
ferhtiical defects Where a suit is instituted m the same Court as has juris 
diction to execute the decree, the fact that the question lias been made the subject 
of a separate suit in that Court instead of being determined bj an order undei 
this section is not a inatlcr affecting jurisdiction but of procedure onlj,(C) ond 
an objection on tlua acrount bas been held not to be ground of appeal (7) The 


Cliowdluy e Gregory, 8 t\ It 304 (l8Ct), 
5Iahsl)ir Singh i Itsm Bliagowan arosilsy 
U C 150 (I8S0 the sale have 

l) 0 en under another decree than that under 
winch the question arose la Anan'U i 
Ajudhu 30 \ 379 (1909) it was hold that 
,an auction purchaser is the represenfafirc 
of tho judgment dehtor, not of the ilmce 
holder (see Rhagwati « Banwari, 31 A 
(190S)) In Mahacico t Daraan, 51 C tl 
N 542 (1911) >t was held that an auction 
purchaser who sets up an antagonistic title 
IS not a TcpresentatiTo of tho judgment 
d'‘htor 

(1) Prosunno Ivuraar Sauyal * Ivali Jtas 


Odayan c RajagopaU Pdlai, JO M 507, W)J 
(1907) tho proposition appeara to bo laid 
down in auch general terms This case was 
dissented feom in Na Umuni i 1 cefabhadra, 
3t M 507 (1910) Sen also Narajau r 


Uoihar, 35 T 275 (1911), and Krishna 
Sslapaalli SorasvatuU, 31 M 177 (1008) 

(3) Babi Bam v Fattu, 8 A HC (18SC) P 
It , Pham Ram i Chaturbhuj, 22 A 80 
(ISW), Daulat Singh t Jugal IvisUoio, 22 
A 108(1899), Surendra Mohml t Amarash 
nian<lra.37G 087(1912) 

(4) Yclumalai t Srinivasa, 20 M 294 
(1900) 

(5) Joytara t Pran Krishna, 13 C I,. J 
257(1910), 16C W N 612 

(C) Purmesaurro Prrahad t Jankco Koir, 
19 W R 90 (1873) , Atiiuddm Kosaem t 
Ramanugra Roy, 24 G 005 (1882), Riru 
Maliatai Shyama Churn Ishawaa, 22 C 483 
(1895) , Rum Satan Pando i Janlii Panilc, 
18 A lOfi, 107 (1895) , c£. aa to distinction 
between competency and irregularity in 
execution proceedings , t islinu Sahharam t 
Knafinarao Malhar, 1 1 B 153 (1880} , Krth 
laramas KcUppan, 12 M 228(1887) 

(7) Purmessnreo Petshad e JanVee Korr, 
aupra. Axuuddin Kossem i Ramanusm 
Roj. aa/W, Bcc also Khodi Rut i S,i 1 1 
14C li J 020 (1910) 
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Court has therefore considered and treated a plaint under the circumstances 
stated as an application m execution (1) The Legislature has now sanctioned 
this practice both as regards suits which should have been applications, as also 
in the converse case 

Where an appeal wis erroneously presented to the High Court as a first 
appeal from an order it refused to convert it into a first appeal from a decree 
under this section in the old Code read with sect 2 of that Code (2) Wliere a 
suit was barred under the provisions of this section but the order of the Court 
executing the decree was erroneous, the High Court suggested that the latter 
Court should review its order (3) 

Sub section (3) — This sub section corresponds, with amendments, with 
the last clause of sect 244 of the Code of 1882, which was added to that Code 
by Act VII of 1888 The Court executing a decree can go into the disputed 
question of the transfer of the decree (4) Indeed, the question whether 
a person is a representatu c must be decided under this section and not 
by separate suit (5) The sub section refers to a case where there is a 
dispute between two or more persons as to which of these is the repte* 
sentativo of a person who had been a party to the suit It does not 
include a case in winch there could be no representative as there was no 
patty to be represented {<>) Nor can an application by the assignee of an 
auction purchaser to bo placed on the record be dealt with under this 
section, as the expression “ rcpresetUaltvc” does not mean the representative 
of a party to the execution proceedings, hut of a party to the suit (7) It was 
held by the Madras High Court that the amendment noted did not take away 
the right of suit at the instance of an assignee of a decree for a declaration as 
to the validity of his assignment , it being said to be unreasonable to construe 
the phrase “ and not hy a separate sutl ” as applicable to the question referred 
to in the amendment (8) The sub section has been amended so as to make it 
compulsory on the Court to determine the question of representation Sec ante, 
“ History and scope of section ’ 


(1) AzizudJm iros?i3jav Raraanagf* Boy, 
14 C 605 flSSZ) at p COO , Beru JlsAata % 
Sbyatna Churn Khawas 22 C 481 (1895) , 
Jhamman TjiI v Kcwal Rain, 22 A 121 
(1809) > Lalraan Daa v Jagan Nath Singh, 
22 A 376(1900) [tho Court refused to inter 
fero in second appeal ns tho loner Court 
had not been asked to do so] , Bfajan 
Tathuti i Takuran, 22 Sf 347, 349 (I8S4) 
Jolindra Slohan Tngoro v Mahomed Basir 
eWdhry, 32 C 332, 335 (llOl), Tasu 
palhy Ayyar e Kothan la Rama Ayyar 23 
C4(I9(M), SCO Nonrojeo V Bapuji, 5Bom 
L R 1010 1041 (1903) the Court refused to 
do so as it v'ould not ha tho proper Court to 
« Xecuto tho kccrce , and similarly m Cur 
Prasad r Ram IaI, 21 A 20, at p 22 (1S9S) 
In feleodihal ^alii t llliftttoni 29 A 14S 


(1907) it was field that tho Court sJould 
b&ve done so 

(2) KedarNathv Lalji^ahat 12 A 01(1889) 

(3) MohihuUahv Imami 9 A 229 231 (1887) 

(4) Dwar Buksh Sircar t Fatik Jali, 20 C 
250 233 (1893) 

(5) Beni Prasad Kunwar i> Lukhha Kun 
wsr,21A 323(1899), In however, Vakulab 
liarana v Bangaiyan Chetty, 28 Jf 357 
(1005) it was hold not to bo obligatory on the 
Court to proceed under this section where tho 
right to apply was already gui jiidxix 

(6) BcniPfa«adKunwari MukhtesarRao, 
21 A 310, at pp 319, 320 (1891) 

(7) Sreo Natli Ghosc t Roma Nath Santra 
3G W N 276 (1893) 

(8) Borninanapati Veerappa e Cl inta 
Knnta Srinivasa 26 Sf 26-4 (1902) 



PlTtT 1! 
•'ta <7 


rxrcirnoN*. 


203 


\ti npp^nl lic< r\ <'n m a rata in irlncli tlie qiio^t ion ii not between the pnrltei 
to Oio suit or thoir repre«An1ili\e< bat onl) between llie decree liolder and a 
person claiming ai lin n<'icnee(l) The cITeet of llm «iib section is to pi%e the 
right of appeal against an order detennmmg whctlier n part\ applj-ing for 
execution is or is not the representstiac of the decree bolder (2) 

A Judge wlm staaed execution proceedings pending a suit in which an 
issjc had been raised ns to the \alidit\ of a will under whirh the applicant for 
execution claimed, was held entitleil to net upon his determination of that issue 
in the execution procee<lings (3) 

The Code contains no proa isions under wliieh a represontatnc of a deceased 
decree holder can haac his name entered on the record when nothing 
remains to be done under the decree liejond its execution nor is there nnj 
ne'ossity for any such enfr) os procee lings in execution do not abate on the 
judgment creditor's death and Ins represmtstiaes arc entitled to continue 
them (1) 

^Explanation — This Kxplannlion has been added to remove a conflict 
of decisions under the last Code It was held b) tlic Calcutta (5) and AUaha* 
bad(C) High Courts that persons who were exempted from the operation of a 
decree, by tho dismissal, as respects them of Iho suit, were thenceforth strangers 
and not parties to the suit and therefore no longer subject to the section. It 
was considered that as between the part) exonerated and tho decree holder, 
no question relating to execution could arise, because as against him there was 
no decree to ho executed Tlio Madras (7) and Bombay (8) High Courts, however, 
held on the contrary that a person was a party to an action although ho might 
have ceased to have any connection with the suit before the decree was passed 
and would still come under that clause TJie Legislature by this Explanation 
has now adopted the latter view 


(1) BoTinisnapati Veerappa v Chmta 
Kunta Srinivasa, 2C M 204 (1902) 

(2) Knahnama Chanar v Appasami Mu<Ia 

liar, 25 540 (1901) , and boo Oanga Das 

Seal V Yalcnb Ali Dobashi, 27 C 070 (1809) 

(S) Bhawanishanker r Naransbankcr, 1 
Bom L R 36 , s c , 23 Bom 530 
(1899) 

(4) Jesliant^r Slancbaram v PanUja 
Fulia, 2 Bom L R 887 (1900) 

(5) Ram Pershad v Jagannath Bam, 30 C 
134, 8 e.OG W N 10(1902), Rahlmnddi 
Sirkar c Loll 'doah 20 C 090 , « c , 6 C 
W N 726 (1902), Jvamoshwar Pcwhail t 
Ron Bahadur Smgb 12 C 453(1880), Co«r 
ICishore Chowdhry w Mahomed IIossciii 10 
W R 191 (1868) but wlien an intcrvcnar 
had been made a defendant and exempted 
from tho operation of tho decree, but diircted 
by tho Appellate Court to pay costa ho sras 
held to be a party to tho suit Ifurco Kishoro 
r Kaleo Ri’hore, 8 W R 114(1807) 


(A) JangiXath t Phuado 11 A 74(1889), 
Mulcarrab Ifusain t> Hurmat un mssa, 18 A 
53(1893), Kalka Prasad V Basant Ram, 23 
A 310 (1901) [party agamat whom no decree 
passed) followed m Sheo Pargash v Nawab 
Siogh (1910) 33 A 331 

(7) RaimswamiSastrula V Kameswarama, 
33 M 301 (1899) [dissentmg from Naga 
Muthar Kameswaramma 15 M 226(1891), 
foil in Vasudeva Upadhya v Tirthasami, 19 
M 331 (1893), where tho part of tho decree 
which was being executed was not against 
tho person in question] , Sanlaradivammal 
V Kumanv Samya 8 AI 473 (1835) , contra, 
Gadcchcria v Gadecherla 21 M 45 (1897), 
though jt was Jicld that a person against 
whom tho plaintiff had abandoned the claim, 
not being able to aerre him with notice was 
not a party to ths suit Venkatapathi Naidii 
r Subraya Mudili, 17 M L J 410 (1907) 

(8) Gouri t> Vigueshwar, 17 B 49 (1892) 
fpartv to suit thongh not to appeal) 
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Appeal — The object of the section being that the Court having the 
parties (and other persons interested) before it, should decide all queations 
relating to execution ansing between them, in place of allowing one or the other 
of them to put his adversary to the delay and cost of a separate suit in cases 
in which, but for this section, it might be possible for him to do so , in order 
to efiect this object completely, ivitbout injustice to the parties, an order under 
this section has been included within the definition of decree m sect 3 of the 
Code (1) 

In order to determine nhetlier an appeal lies, it must be first ascertained 
whether the case is one which falls within the section In the first pKce, the 
order complained of must be one made by a Court executing a decree (2) If 
so, the question determined by it must be one relating to execution If it 
IS not then unless an appeal is elsewhere expressly given, there is none (3) 
In the first place, there is a distinction between acts done in pursuance of a 
decree and acts done in execution of it So an order passed in a suit for partition 
subsequent to the decree appointing a commission to make the partition is not 
an order in execution (4) 

There is no appeal from an order not relating to tlie enforcement of a decree, 
such as an order of a Judge confirmmg the report of the commissioner for taking 
accounts refusing to requure the defendants to give inspection of certain books 
for such an order is not within the contemplation of the section (5) Nor is an 
order appealable winch is a mere ministerial act, such as a direction to a sub 
ordinate officer to receive money, there being no question in controversj finalh 
determined (6) There is no appeal if the matter is one indirectly and 
remotely relating to the execution of the decree (7) But though the property 
may not be the subject of the decree if it has been interfered with m execution 
the matter relates to execution (S) Where an order absolute for sale or foreclosure 
of mortgaged property has been mode, any question that arises as to that order 
Itaf been held not to relate to execution of the decree (9) Nor is there an appeal 
against an order made when no question arises in execution of decree, the decree 


(1) Mohendro Narain Cliaturaj v Gopil 
Mondal, 17 C 7C0 773 (1890) As to orders 
under Iho Agra Tvnancy Act see Ivharag 
feiQghr PolaRani 27A 31 (1904) o>erruled 
m Zohlira v Mangii Lnl. 2S A 723 (1906) 

(2) Ramchandra i Balnnikunil 6 Bom 
h R 780 (1004) 

(3) Nihal Chand t Chutto Lai, 0 C 214 
(18S2) 

(4) Jogodisliury v KailaMi Chandra 24 C 
Td”? r B (1697) 

(5) Rnstomji Burjorji i> Kossowji, 8 B 
287 (1884) 

(6) IIiiUs Rai t Pirthi Smgli, 9 A 600 
(1687), os to thf distinction between ad 
muustmtiM an 1 j idKial proceedings, seo 
Sivaganii Aehi i S ilrabmania, 27 M 2'>D 
(I'lin) 


(7) Raja Pudmanund Singh Bahadoor t 
Dooiga Pershad Doobey 40 W N 39(1891) 
[execution caaa dismissed for non payment of 
process fee] 

(8) Appa Rao v Vcnkntaramanayatnma 
23 Sr 55(1899) 

(0) Ahitvunnissa Bibeo v Rooplal Das 23 
C 133 (1897) [objection by the rej-refentalive 
that sho was entitled to a sharo in tbo roort 
gaged property Separate suit lies to deter 
mino the question] Tnrapado Ghoso t 
Kamuu Dasscc, 29 C. C44 (1901) [objection 
that no notice -was given before order absolute 
for foreclosure was made] , Hatim Alilvhun 
Lar t Abdul Gaffur Khan 8 C W N 102 
(1903) fadjuslmont of decree j lynient 
iiefiro decree absolite] 
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rAITlTloX. 


li'v%Tnj; b'‘‘'n nlmdr (1) A quMtion wJirtlirr tlio j» n * . ‘ 

II not onf* rrhtmp to rxcpution(2) riirtJior. tlie qiio^tion inm** I- {--r*— 
parties nr TTprr*''ntAU\r« (71) an«I not Wlnnon n party an') 1 1 * 
li\c(4) or lw’two<’n ro ilorrm lioMora Ci) 8oo nolci on tho t'-rr'-f ‘ >. ' 

“ I’opmrntatix ra ’ nn<l " Auction Piirrlioapr,’' atilf. Ayi • , ta- • • 
that the matter la one mentnmecl m tin* acction, the order r v-« U rr i 
the definition of n decree It inuM In* nn adjiidieation fif l}« ry ' p*.- 

and the detennination mu«t t>o final (C) It is not e\erj o^p^*' t 'j, , 
execution which la" o decree, otherwise eaery interloculora* »• ^ 

cxecution-pro<.eedinp. eueh «a *n order grnntinp or refufjj' 'ey, 
tic examination of antnes^es would be appealable ( 7 ) Fo co r.. < 

dctcnnininp a point of law ansinp incidentally or olli«r»HM ji ^ . 

of a procee<linc and not refusing or granting relief, in r.'/ i.y-^ . (, 

nor IS an order on an application to set aside a lOilc under 0 r > 

is an order for serunty in stay of execution, for it do< s not n i,< • r,, 
of the parties (10) Nor is there nn appeal when it is otlurwlw 4 /, 


(1) Psjha Iter i Ramtumar IVrsha'I, 2rt 
C. CM . «. e., 3 C. W, K 374 (1899) (amend 
lag a lale^trtifieat'* to correct hoondanes) 
Baddo Kunwar r Hadsi Dhar, 27 A 470 
(IDOI) (order refusing to amend a aalc certi 
fieatc]: Dbimal Dis r Mt Caneaha Kocr, 
1 C W K 038(1897) 

(2) AninacfuUam r Munigsppa, 12 31 
COS (1899) (decree impeached on the ground 
that though tho minor's guarduQ consented, 
unction of the Court had not been obUmodJ, 
And Bcc notes to Explanation IV 

(3) Saddo Kunwar v Bsnai Dbar, 23 A. 
470(1901) s BashbeliarySIookerjccr Maliar- 
atii Sumomoyee,? C. 407 (18S1) (applicauls, 
a&signoes from judgment debtors before reol- 
dccrcc, which was being executed], Alammod 
V Locke, 20 JI 487 (1897) (dispute between 
Judgment debtor and purchaser only] as re- 
gards auction purchaser, see now clause (5 ) , 
Ishri Butt c Jlcwalal, 20 A 130 (1903) 
[order refusing to entertain tho objection of 
the mortgagor, judgment debtor to the ulo 
of the mortgage decree in execution of a 
mon*’ .lecree against tho mortgagee); 
Ramadbar v. Naroin Bos, 24 A 519 (1907) 
(order disallowing an objection by tho 
judgment debtor that more had been 
deliTeied to tho auction purchaser than waa 
included in tho sale-certificate] Gbnlam 
Shabbir V Bwarka Proaad, 18 A 38 (1897) 
lordcr directing dehrery of possession under 
PS 318 or 719 of the last C P Code to an 




auction jiureUv r ; aj 
as auction }Hir> Iji4< p, t” 
r Ransl Bbar, 27 > 4'*, 
an appl»rafi.,n t<» 

Appi llMma It** t fKi 
C W, N r'.H ' 

Appasaml, J7 If t /,4 /Ia/j 
I fayat btlieb, 27 /} 2^7'le. 
on MiaJf of ^ ' 

Explanation till 

(4) Magaolal 
071 (IMJ) 

(5) (lyawoi*.. > y,yl„ 
(1870) 

(8) Nihal djt.') j I , 
(1882) F i ’ 

A. 31 ^ 

(7) [j y 
bfthlry. 21 ff U'/m i , 
in MuVIiUr 

31 A ty/t its'4 
Jbiru ij vf, y ^ I '' 

(8) Ib lar/ki' ,1 „ , ' 

18 C. Wt <]*,.( ' ' 

qucstUiri , jJ' ^ 

promWf, fr( y' 
ftaridofeUiu*.., '' ' ' 

«n Its rflp-/--v t, ,, 

V , 

(9) tJi, I > 

<'»'!) '• p / „ 

^ S ' ' 4 


/ »*•* 
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the case of an order m execution of a decree for possession under sect 9 of the 
Specific Eebef Act (1) 

The following orders have been held to be appealable An order refusing 
to allow representative to take out execution until certificate granted under 
Act XXVII of 1860 (2) An order relating to the fitness of a member of a 
rehgious institution to be appointed under a decree (3) an order under sect 87 
of the Transfer of Property Act extending the time for pajunent of the 
mortgage decree (4) or refusing to enlarge time in a decree for redemption fC) 
An order refusing to grant reasonable extension of tinle to the mortgagor 
judgment debtor to pay in the decretal amount (6) or declaring the amount 
due under a mortgage decree under sect 88 of the Transfer of Property 
Act (7) or an order passed upon an apphcation made under sect 89 of that 
Act (8) or an order on an apphcation by a mortgagor that the mortgagee judgment 
creditor having purchased a poition of the mortgaged property subject to his 
mortgage m execution of a simple money decree by a third party, was bound to 
discharge hia mortgage debt, (9) or an order setting aside a sale or refusmg to 
.set aside a sale (10) or refusing to enforce execution upon the apphcation of a 
transferee on the ground that he is not a transferee or representative or on 
the ground of limitation (11) or refusing to determine whether on occupancy 
holding 13 transferable according to custom or usage and is therefore saleable, (12) 
or enoneoualy holding that the same can be attached and sold (13) or an order 
refusing to set aside on appeal an order dismissing objections to the execution of 
a decree for default (14) or refusing an application of the judgment debtor for 
recoTfipy of the amount paid in excess of the decretal amount (15) or an order 
disallowing the objection of a person wbo has been brought on the record of the 
execution proceedings as a rcpre^e-nUdioe and who sets up a title of his own to the 
attached property , (10) or orders in proceedings for the delivery of possession to 
the auction purchaser after sale moxecutionof the decree (17) or an order refusing 


(1) Souza V Qulam Moid n 20 M 438 
(1912) 

(2) Hotilal V Harclco C A 212 (1833) 

(3) Ponnambala v Sivagnana 17 M 343 
sc 21 I A 71 (1894) 

(4) Eahima v Hcpal Eai 14 A 620 
(1892) 

(5) Eungo t Bhomsetti 20 B 121 (1901) 

(C) Note to Hulas Rai i Fjrthi Singh 9 

A 600 at p 603 (1837) 

(7) Aryan Bank v Kanima Venkata SC M 
237 (1902) 

(8) Alallikarjunadu p Lmgamirti 25 M 
244 (1902) [order refusuig to pass nn order 
abaol iti* for sale) In, however Pramatba 
p Khctra,29C 031 (1902) it was held that 
the order was not in execution but jn pro 
cced i gs in continuation of the original suit 

(9) I'-uoappa Mudal ar t Commercial 
I^nd Mortgage Bank 23 M 377 (1899) 

(10) MakkaP Snmm 21 A 103 (1901) 


(11) Badri Haramv Jaikishen 16 A 483 
(1894) 

(12) Slajcd Hossem v Eaghbar 27 C 137 
(1899) Gabar Khalipa B pan i Ivasim iddt 
Jamadar 27 C 416 sc 4 0 W N 657 
(1899) 

(13) Sitanath Chatterjee p Atmaram 4 C 
W N 671 (1900) 

(14) Lalnaram Singh t Mahomed Haft 
udd o 23 C 81 (1900) 

(16) Dhan K inwnr v Mahtaf Singh, 22 A 
79 (1899) 

(1C) Shankar Dutt v Harman 17 A 24’3 
(1895) following Bunebanun Banlopadhya 
V Robia Bibco 17 0 711 (1890) Jfadhuai 
dan Daa v (Tob nda Pria 27 Cal 34 e r 
4 C W N 417 (1899) [representative re 
eating delivery of po^iesaion] Ton’mdra p 
Oohinda 35 C 361 (1008) 

(17) Ma Ihuandan Dis t Qol in h Ira 
3Uprfi 
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to Fri {!«» A ulo to n d<YTTo hrddfT pnrch*»<'r the* drerM' jn Tvlndi suit had I'^cn 
a*idr{i) An erd^r pi-ttinp •«»«!«• a m!<* nnd«‘T >oct .IIOa of tho lait Code 
(now irpTN-ntM 1 r O XXT r P'') when the dupnte is between tlic deercc- 
liol Irr and tlie jiidcment del tor (2) or nn order refining to pet ftPide siieli Pile 
wlen tie dnpnte relfttes to execution H) or an order determining whether a 
pirtr applnng for exenilmn m or is not the repre«cnt‘\tis e of the decree holder, (4) 
or nn o’-der di«illowing objection that the value of the properts specified in the 
sale j rochmition was pro*<!v insdeijnatc ('>) or an order directing deliserj 
of po'«se^«ion of jroperlv sold under a niortgsge decree thoiigli purporting to 
l>e under sect ,TVi of the lut Coile (f>) or refusing delnerj of pns«esMon of pro- 
perties sold to a deetee holder mortgagee or a decree holder m execution of his 
decree, (7) or an order refusing deluen of possession of jewels not aubject- 
matler of decree retained in Court (^) or an order refusing to ataj" sale for under- 
valuation (^) All orders staving cxeeution of decrees whether passed by tho 
Court which made tlie decree or b) the Court to which it is sent for execution (10) 
An order directing staj of execution of a decree on Fccunty being furnished bj 
the judgment debtor is appealable bv the judgment debtor on the ground that 
the fecuntj orderetl is excc«si\e (11) So is an order in the execution proceedings 
whereli} the right of a defendant against whom no decree has been passed js in 
xaded (12) Or wiiere the judgment debtor alleges fraud in execution proceedings 


(1) Umwlmal r Prinsth Roy. 27 C 810. 
B c, 4 C N f02 (1000) 

(2) Kripanalh I’al v Ram lokBini 
Dajjw, 1 C IV V 703 (1807) Phul Chaod 
t ^ur*lngh I’oTshal 28 C 73 (1800). bnl 
ICO Asimuilli f Pran IS C W N 814 
flOU) 

(3) ^furlulhar t Anan la Rao, 25 B 418 
(1000) Covtra Slaganlal v Doshi SIulji, 25 
B 631 (1901) when a question •n«c3 
lictween a party and his repreicntatice 

(4) Krishnama Charnr i AppaaamiMuda 
liar, 25 Jf B45 (1891) [application for oxecu 
tioa by successors of a trustee decree holder 
who was alleged to have been suspended]. 
Badn Naram v Jaikishcn Das. IC A 483 
(1894), Gunga Das Seal o Jakub All, 27 
C G70 (1899) 

(5) Gunga Proiad e Rajeoomar Ghese 30 
C 617 (1003) 

(C) Ram Naram Sahoo v Bandi Peishad, 
31 C 737 (1904) [in order to see under what 
section case come«, Court mnst look into 
frae nature of application not morel/ to 
the statement of tho party] followed m 
Manga3rya t Srinimuhi 24 ^f T. J 477 
(1913) 

(7) Kasi Nath Ajyar t Uthumansa 23 84 


520 (lOOl). see Kstfayat Pathumaiyi t 
Raman Menon. 26 M 740 (1902), m which 
it was held suit was bamd 

(8) Appa Rao v Venkaforamanayamma 
23 3f 55 (1809) [on tho ground that though 
tho jewels were not subject matter of tho 
decree tho property had been interfered with 
in course of execution) 

(0) Sivasami Naickar v Ratnasami 
Kaickar, 23 31 503 (1900) Contm.'SiTOgani 
Achi V Subrahmama, 27 31 259 (1903) 

(10) Ghazidin v Pakir Bakhsh, 7 A 73 
(1684), 3ru3a]i Abdulla V Damodar Das, 12 
B 279 (1833) [order under s 645] , Slabant 
Ishwargar v Chudasama, 12 B 30 (1887) 
(under a. 545] Provided that the order Is 
by tho Court of execution Ramchandrft i 
Balmnkund, 6 Bom L R 780 (1004) 

(11) Udeyadeta Deb v Gregson, 12 C 624 
(1886) 

(|2) Vjbhudapriya o Mdiamohi, 22 M 131 
(ISOS) (appeal dismissed as no invasion had 
taken pbee] , Ramaswami Sastralu v 
Kaoicswarajaroa, 23 M 30J (1800) p 71 
Dissented from at p. 364, Appd p 3C0 
Dissented from T^Ika Prasad 0 BasantRam, 
23 A 346 (1901) See subject discussed in 
notes to Fxplanation ante 
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on the part of the decree bolder or auction purchaser (1) An appeal liea 
in an appbcation to set aside a sale under sect 173 of the Bengal Tenancy 
Act and 311 of last Code where the auction purchaser is the henamidaT of the 
judgment debtor (2) and from an order upon an appbcation to deposit 
landlord’s fee under the Bengal Tenancy Act and for confirmation of the sale 
and grant of sale-certificate (3) and au order allowing the judgment debtor’s 
objection to dehvery of possession to the auction purchaser on the ground that 
the Bale was mvahd as the landlord’s fee lu the manner required by the Bengal 
Tenancy Act was not paid and the sale could not be confirmed (4) But an 
order under sect 174 of that Act was held not within the section (6) ‘Where 
a Small Cause Court decree was sent for execution to the regular Court of the 
Bistnct and an order was passed under sect 244 by that Court (Subordinate 
Judge), held that an appeal lay to the District Judge (6) 

The Court can require an appellant from an order made under this section 
m execution of a decree to give securitj for the costs of the appeal and of the 
original suit (7) 


Limit op Time for Execution. 

0 , 48 (1) AVLcrc au application to execute a decree not heing 

Execution barred w a decTce granting aninjunchonhashceii ma&Q, 
s] cases order for the execution of the same decree 

shall be made upon any fresh appheahon presented after the 
expiration of twelve years ftom — 

(а) the date of the decree sought to be executed, or, 

(б) where the decree or any subsequent order directs any 

payment of money or the delivery of any property 
to be made at a certain date or at recutnng periods, 
the date of the default in malang the payment or 
deliver?/ in respect of winch the applicant seoJiS to 
execute the decree 

(1) Nemi Chand Kaniic DmoNatb 2C was not a party to the suit rpf to Ilnra 
W N C91 (189S) fsa 244 and 3lJ, and second bandhu t Hansh Chandra, 3 C W N 184 
appeal lies at tho instance of anctioo pnr (1893) 

ehas-'r] , Hiralal Ghosh v Chnnder Kant, -B (3) Krishna Chunder Dutt t Anukiil 

a W N 403,20 0.539(1899), bat no fwviui Cbuttdor.oa W N 190{J£>OJ> 

tit. . ....j... (4) Mohim Chandra Rhuttacharjeo r Ram 

Lochan Dcy, 7 C. W N 591 (1903) [second 
appeal] 

28 C lie (1000), Paiashram 1 Balronfamd (•>) Kishori Mohun i Sarodamani 1 C U 
32 R 572 (1903) See cases cited jo notes K 30 flSOO), foil Sulh Nara n t Goroke 
“rrand” ^ Peraad, 3 0 W N 344 (1898) 

(2) ClianJraonee r Santomonee, 24 C (6) Peary I.al Smgh t Radha Nath Singh, 
707 s c, I C W N 534 (ISJ7) [second II C U N SOI (1007) 

appeall. m Poghu Smgh t Misn Singh 21 (7) Digtu t Cliandrabhan, 24 R 314. 

r fi2',(lS9») therewasnoappeaUsaprelhnt a c, 1 Rom I* R ST* (IgOO) 


I \l ( t*T10\ 


2 (/) 


(2) in tin*' ‘'Tin«ii ^b’ll! Itc <lcnnnl 

(rt) lo ‘pr<-^ht(ir tlir (\mit fr<«in vrdmvg (hr «\c«ntj(»n <if a 
uocrrc i/^?i fiH nji}hmt}on ;*rr‘rn^rff after tlie ixpiri 
turn of tlie f,inl t<*rin of t\icUe )oar«, \iherc tlic 
jinlpi rnt (Iclitor Ins frnml or forte, j>rc\cntcd 
tlic execution of tlie «locrce at Fomc tune Mitliin 
tucUc Ncai*! imme<lntol\ before tlie date of the 
ai>plin1u>n , or 

(h) (a livut or ct}rr}n*r njffrt the f</>rro/ion of article 180 of the 
rccond tclc^ule to the Indian Jjivntation ^Ict, lf>77.{l) 

“Where an application lo execute a decree' — llni ^as hold to 
irran nn\ fip|ljcatj(n to rxreul** n decree, and was not confined to tic last 
aj j licatinn preeedinp l’ e exj in of 12 sear* from citl cr of the points of time 
men'ion'*d (2) Tlie former reetion referred onU to decrees for the pa\- 
metii of inones (1) or deluerj of other propeilt A decree for tl e sale of uiort 
properl} was 1 eld not to he a decree for the pa}nscnt of jnonc), esen 
though the judgment-dtlUr was pe-^onnll) hahlc for the deficicnc} (1) The 
application of the proMMon has epparentl} Wen extended to all decrees with the 
exception stated 

The words “ and grantctl has e Wen omitted *‘Crarilcd’ has been held 
to mean “admitted "(5) as stated m 0 XXI r 17, and in addition there has 
been issue of process in execution (6) "Any fresh applicaiton’ has been sub 
Btituted for “8ubsc<iucnt application, (7) with a new lo rendering it clearer 
that anciUarw applications increh lo complete arrested execution are not 
obnoxious to* the bar (8) It has Wen held that since the right to enforce a 


<>) Art 183 ol let IXLof 1J39 

(2) Tileshar Rai r Partifttl, 15 V- 195 
(1803) 

(3) CalChandr Itagbunath lias, -1 \ 155 
(1881), Fabalwan Siogh r Xarain 22 V 401 
(1000), Uist in MaluLiajaU ol Benares 
‘ LaljiSingb 21 A 030 (1912) 

(4) Fazil Hoivladac t Krishna Buudboo 
Roy 25 C 580(1897), Bam Cbaran Bbagnt 
c Shcoborat Rai 10 A. 418 (1891), KartKk 
Natb Pandey r Juggprnath Ram Srarwarl, 
2‘C 285 (1809) disscntc Hroin 111 Alxinllsb 
Sabib t Oosman Sahib poil, rif ChaiiU 
Cbaran Roy t Ambika Charaii Ihifl, II t’ 
792 (1904), diss from Jadu Nath 1 riaa 1 * 
Jagmoban Daa, 25 A. 541 (1903) j 1 alialwail 
Smgh r Narain, 22 A 401 (1000) i A1 1 dU 
Sabib r Doctor Oosman Salill «S M -21 
(1901), t aidhmadassmy Ayjar • H ma 
Bundram PiUai. 28 M 173 (1901) 

(5) Dewan All t Soroshibili llilx *• t 
2J7 (1881) 

(b) Kilmouoy SmgU lico « Ili«CMwr 


Ranerjoo, XC C 744 (1889), Chengaya i 
\ppasanji, CM TO (1882), Paraga l\.uar i 
Bbagwsii Dm 8 \ 301(1SSG), Pamadhaz 
t RamDnjal 8 \ 630(16So), Pam Kewas 
t RamCbaran 18 \ 4n atp 51(1895). but 
acc Motichand i KrishnaraT Cancsli, 11 B 
52I(18S7) 

(7) At tu tins tiriii which assumed that 
th nu beat ion to esecuto bad been 

mad «uler tlio LimIp ilsclt ftnnaji Appaji 
I Ramjt JUaji 10 R 313 (1889), Ashoo 
tiMli l>ult I XVMrf,a Churn Cbatterjeo, C C. 
AOI »<^ (iaudharap Smgh t Shoo 

darsban Mwib, 12 \ 671 (1800), Rahim \b 
MwwrvttwdUaud 18 t 482 (1690) . \ira 
r»»«a»\ \w«a«aid,0M 359(1883), Srccnath 


(S) Kamsilli t Ishri Smgh, 32 A. 499 
(MHO) luttbis has Ifcn dissentcil from m 
|li«) .Iwari Jasoila, 17t tt \ 022(1913) 
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decree is a substantive right and not matter of procedure, this section cannot 
bar the execution of deciees 'which were alive when the present Code came into 
force 

“ Execution ” — See note as to bar to future execution (1) Where a second 
application -was made at a time when it was barred a third was held barred though 
presented withm three years of the second (2) 

“ Twelve years ' — A decree for payment of money n as modified on 
appeal , held that the decree to bo executed bemg the decree made on appeal 
the 12 years mentioned in this section ran from the date of the appellate decree (3) 
The period of limitation under thia section is absolute, and will not be extended 
On the gioiind of the minority of the decree holder (4) It cannot he extended 
by an agreement between a decree holder and a judgment debtor (5) 

"At a certain date, or at recurring periods ’’—The former section 
referred only to orders for payment or deh\ery at a certain date (6) and occasion 
has been taken to embody inlmga (7) declaring that decrees directing periodical 
payments are within the meaning of the section 

“ Fraud or force ’’—Fraud or force on the part of a judgment debtor gives 
a new starting point for the period of hmitation and on application for the 
execution of a decree may be granted at any time within 12 yests after the 
date in which a judgment debtor has by fraud or force prevented execution of 
a decree (8) In order to obtain the benefit of the proviso it is not necessary 

(1) Uusgul Fcrahad Dichit t Grija Rant (4) Itazaanav B&bu 24lil L J 00(1D12), 

Lahin, 8 0 51 (1881) , Ram Kirpal t Rup 37 M 186, but sco Midnapui Zesundary v 

huari 6 A. 269 (1883), Ranii Mai w Natesb. 16 C W N 109 (1011) In the 

Kanhia Lai 7 A 373 (1885), DitiarBallal fomer case it was held that whether a 

1 Hmx Shsidbat Aptc, 14 B 206 (1889) , deciee is complete or not must ho tlecidod 

GourmoniDaheon Jagat Chandra Audikban, by the law m force when the decree was 
17C 67,63(1889), Nancliandr aithn,l9B made 

258 (1894) Kuppu Ammal v Saounatha (6) Itaghunath t Eashi Prosad, 15 C L 
Ayyar, 18M 483(1894), Venkatanarasimha J 678 (1911), and see Bhagwant Ram 

T Bapammah, 19 M 54 ll89o), pnttoli Chandra v Ivajillshaiaad, 3615 498(1912), 

Naram Chowdiy v Chundrabati Cbowdram, and Jimi w Baba]i, 20 B 68 (1994) period 

20 C 551 (1892) , Bandey Karim v Roincsh cannot be extended 

Chunder Bundopadhya, 0 Cl 65 (1882) , (C) Seo Yusuf Khan i Sirdar Khan, 7 M 

Bhoboona v Jobraj SingU, ll 0 L R 277 83 (1883) , Sahhanatha Dikshatar i Subba 

(lbS2), Dalichand Bhudar t Bai Shivhar, Lalcshnu, 7 JI 80 (1883), Kaven i Non 

15 B 242 (1890) [foil Nepal Chandra hamma 14 M 398 (1800) , Jogobundhoo 
Sadoobhan v Amrita Lall SadhookhaU, 26 Dass v Hun Rawoot 16 C 10 (1888) , Bal 
0 S88 (1809)), Slanjunath Badrabhat r Cband t Paghunath Pass, 4 A 165 (1881), 

\ cnkatcah Govmd, 0 B 64 (1881), Humi Jboti Sahu v Bhobun Gir, 11 C 143 

soondary Dosboo t Jugobufidhoo Dutt, 0 0 (18S4) 

203 (1880) , Narhar t Knslmaji, 36 B 368 (7) I^nkshmibai Bapuji t Madhavrai 

(1912), 14Bora L R 381 Bapuji 12B 65(1887), Asbutosb Bannerjec 

(2) Bhagwan Jcthiram i Dhondj, 22 B t Lukhjmoni Dobja 19 C 130 (1891) 

(ISCQ) (8) Venkayya t Raghaia Charlu £2 M 

(3) Mahomed Mehdi Belli t Molunl 320 (1809)! Mohsm All t Masnm AI1, Jl 
CUonilhry 31 C <>74 (100") , Muhammad A 20(1011) 

lani KarbiUiBibi 32 \ U6(l"09) 
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T,l 

lliRt a judgment creditor ehouW pTO\e that the {ravul of the judgment debtor 
continued po as to present ececution of the derree nt art) time (1) The action 
of a judgment debtor s\ho bnowinc thit a warrant of nltacbment has mued 
ngnmst bis mos cable properts locVs up bia liou«c and 8o presents the mos cable 
propCTts therein from being attached amounts to fraud, (2) as also a fnsolous 
appbcation to set aside the decree made lor the purpose of dclaj (3) and pre 
scntmgfl) or csadmg(5) amst or aUacbment fC) The vrord ‘'fraud” hero 
has a under sense than tliat in reiiich »t is gcncrallj u‘‘Cd m Cngbsb law (7) 
Article 180, LlmUallon Act— The former section which ptcsciibcd an 
absolute period of liiailation and was apparent!) tendered appUcable to a High 
Court hy sect 63S, was in conflict with article 1£0 of the Limitation Act, which 
permits a ICS IS or in the case of decrees of High Courts and orders ofllisjlnjcstj 
in Council Stntutoij autboril) has therefore been giscn to the rulings which 
declare that article to he independent of the section (8) This is art 183 of 
Act IX of 1903 


TRVhSFEREES AM> LeGM. UePRESENTATIVES 

49 E\cn transferee of a decree slmll bold the same I* 
* subject to the ctjuitics (if an>) ^^blcU the 
Tratuutee judgment debtor miglit has o enforced ngamat 

the original dccree*holdcr 

Transfer subject to equities— See as to the application of this well 
hnown principle, first enacted by the Code of 1877, cases cited (0) H, the 
bolder of a usufructuary mortgage user the property of B, obtained against 
the latter a simple raonej decree which had nothing whateser to do svith the 
mortgage or the debt secured thereby 11 transferred this simple money 
decree to M Held that there was nothing to prevent 31 from bringing to sale 
in execution of this decree the ptopertj mortgaged by B to H (10) A 


(1) Venkayya t Ba£ba>» CJeriu 22 M 
320 (1603), ^lobsin AU v Masum All, 3t 
A 20(1921) 

(2) 11/ 

(3) AWul Khadir t fehaiva I avalbat, 
25 M 6"0 (1911), 22M L J 25, Tfathuram 
« Krishna 34M L.J 270(1013) RaiSham 
Kissen i> Damar Kuman Dchi 11 C. W N 
440(1000) 

(4) Bhagu Jftha V Bawasalcb 9 E 318 
(1885) 

(5) Pattakata Anoamalai v Eaogaaaiiu 
CbfUi 6 31 365(1883) 

(0) \isalatiUi Ammal v SivaasnUr# 
Jiikcr. 4 M 202 (1881) 

(7) Baghuuath i Kashi ProsBO 16 C 
L J 078(1011) 


(8) See Slayahhai Prcmbhai i Ttihliu 
aandas, CB 258(1881), Ganapathiv Bala 
sundata 7 M 540 (1884) Futteh Karam 
diowUliry I Chundrabati ChoMdhram 20 C 
651 (180'’) > Srcckrishna Doss v Alumhi 
Ammal, 36 31 10 (1911) 

(0) Sinnu Pftndaram v Santhoji Row, 20 
31 428 (1002) , Kristo Ramam Dassec t 
Kedar Kath Chakravarti IOC 019 (1880), 
Gnsh Chundcr Seta t Ohhoy Churn Mulhek, 
OC KR 498(1880), Kaim Ah Jawardar t 
Lskhikaot Chvelcrbutty, 1 B L. B. 23 F B 
(1808). Bam Cbunder t Slohtndro VatU 
B<m«.22 W E 141 (1874) 

(lOJ Banfa Bal t Slanni Lai, 27 A 450 
(1005) 
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transferee was held prohibited fiom sclbng mortgaged property in execution 
of the decree transferred to him by sect 232 of the last Code if not also 
by the present section (1) 


50 (1) Where a judgment-debtor dies before the decree 

, , , , has been fully satisfied, the holder of the 

ega represen a me decree may apply to the Court which passed 
it to execute the same against the legal representative of the 
deceased. 

(2) Where the decree %s executed against such legal representa- 
tive, he shall be liable only to the extent of the property of the 
deceased which has come to his hands and has not been duly 
disposed of; and, for the purpose of asceitaimng such habilit}-, 
the Court executing the decree may, of its own motion oi on 
the apphcation of the decree holder, compel such legal repre- 
sentative to produce such accounts as it thinks fit. 


" Where a judgment debtor dies ” — The section contemplates the case 
of a person who, being ali\9 when a decree is passed against him, dies before 
execution 13 fully had of that decree Where, therefore, a paitj to a suit was 
dead before even the plaint was filed, and a decree as given against him, it 
was held incapable of enforcement (3) W'here, bonever, after the trial is con- 
cluded, judgment is reserved, and after that a party dies, then on the piinciple 
ncius curt® nemintfactl tnjurtam, judgment may be entered up nunopro tunc and 
the decree is a valid decree (3) An attachment, (4) and execution proceedings 
generally, (6) do not abate, and the section docs not apply to cases where the 
judgment debtor dies after attachment but before sole (6) Nor does it apply 
to a decree holder seeking possession, if the order for it was passed prior to the 
death of the judgment debtor, (7) nor does the Code contemplate the repre 
bcntatives of the judgment 
decree has been passed (8) 
life of a judgment debtor, 

“Holder of the decree” — That is the person whose name appears on 
the record as the person in whose favour the decree was made, or some person 
whom the Court by order has recognized as the decree holder from the original 
plaintiff or lus repiesentatn es (10) 


(1) Jwarathnam Mudaliar i Srinnasa 
Hudahar, 17 U L J 503 (1007) , 31 M 33 

(2) /nreGircndronatliTogorc, 14 B L R 
L. C 334 (1876) 

(3) Chetan Charan Das r Balbhadra Das, 
21 A 314 (1809), and cases there cited 

(1) bheo Prasad v Ilira Lai, 12 K 440 
(18S9) \ 

('■) (lUlaLuas t UUshman Narbar, 3 B 
JJl (1S73) \ 

(<■) ‘'hco 1 r«V<l I Hiru Liil, 12 A IW 


(1889) , diaa from Homasami t Bagirathi, 6 
M 180 (1883) 

(7) Bryakha t Fakira, 12 U 211 (1889) 

(8) Hirachandllarjirandas V Kasturchand 
Ivasidas, 18 B 221 (1893), dist in Puru 
ehotam i Rajbai, 34 B 142, 150 (1009] 

(0) Narendra t Gopal, 17 C L. J 034 
(1912) 

(10) Panpajvab r Narnsaiuiab, 2 M 2HI 
(tSSO) 
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“May apply to the Court ’ — iirnlot the I Cm! )\ the 
(’■aloutta lliph Court (hat an application to execute a ilerrec agjunst the l«gal 
repreviitati'o inipht aho be made to the Court to wlucli a decree \^oa trans 
ferred for execution (1) 'More reeentlj a lull Bench of the JIadraa Iliglj 
Court held that a\hcTC n decree ol one Court had been transferred to another 
Court for execution, an application by the decree holder under this BCQtion to 
execute the decree against the legal representatu cs of the deceased judgment 
debtor must be made to the Court tvhich passed tho decree and not to (he 
Court executing the same (2) But the same Court has held that an order made 
by the executing Court la not tchollj aoid and that an objection on this ground 
may be svnivod (3) 

“To execute the same — Tbc aulwtantive application sJiould be in the 
words of the Bcction one for exeeution of tlieile<rec But an application for 
substitution of tho legal rcpre<entntirra of a deceased judgment debtor has 
been considered m substance an application for execution (4) 

Liability ofrepresentatlve— TbisaectionproMdcstliot the Court execiit 
mg the decree is to ascertain the habihtj that is to inquire whether anj particular 
property in tho hands of the represcntati'c or which came to hJs bands naa 
the property of the deceased debtor and if it has been disposed of whether 
it has been dulj appbed The question whether property is available for 
execution la a question relating to exeeuiion under sect 47 and must when it 
arises between the persons mentioned in that section be determined thercundci 
and not by separate suit (5) IhsfallleltahleoniytotheeTtent etc incbcate 
that two kinds of property can be attached first property of tho debtor found 
intlehandsoftherepreaentatixe and secondly propertj of the representatis e 
from wbateier source derived to tho extent to which he has wasted the assets 
descended to him without satisfjmg the debts of the deceased (6) The repre- 
sentative is boweser liable summarily only in respect of the property actualh 

(l) Sham Lai Pal « Jfodhu Sudan 6irc»r 
22 C SS8 (ISOo) 

(2J Swaminalba Ayjar » \»jdyanalha 
Sastn 28 M 400(1005) and aco Himhand 
Barjivlm la* r Kastureband Kasidas 18 P 
324 (I8J3) 

(3) Tbamboo Pdlai t Sfiramuln Naidn J" 

M L-J 300(1007) 

(4) Jogendra Nath Roy i Rasik Chandra 
Banerjeo, 2 C L. J 544(1007) 

(5) Kutiyali t Atayan 7 51 25o 257 258 
(1883) Punchatvaa Bundopadhya v Rabia 
Bibi 170 711(1800) RajrupSvngbt Bam 

T, tfo I faa« « T,iT»«a)trKuar 


005 (1887) RavuWM Blenon r Kun)ii 

N»yaT,I05Lll7(IfiSC) Chintamowv l>utt 

T 


V Blohcsh Chandra Banarypa 23 C 451 
( 18 %) See other case* and notta to sect 
47 ante Seth Chand Alai i Durga Dei J3 
A 315 (1880) CoknhingU r Kjsan*;ng)» 
34 B 546 552 (1010) 

(6) Ra)rup Singh i Ramgolam Roy ICC 
I atp 5(1888) Cl intamoneyDutt i Mohesh 
C%niulra Banerjec 23 C 454 (1800) As to 
whether credilora ran Bue and can follow 
property into the hands ot third parties see 
Baxayet Iloasem i Dooli Chand 4 C 40'> 
(I8^J sc 1 A 211 Greender Chiindcr 
Ghose t Mackintosh 4 C 89' (JS'D) I,ar 
Bingh Das i Naimoodlin noMcm 8 C 20 
(IS8I) Mura Mahomed r MidowofRalma 
kund 31 A 241 245(18 6) Onental Bsnl 

r Gobitjoli Vpftl 10 c 713 (1884) Mt 
Wah ddunn ssa r Mt ShnbrattOD CHIP 
51(18 0) 
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rcceucd ty him or taken into las disposition (1) When an apphcation is made 
under this section the Court should, under 0 XXI r 21, issue notice on the 
person named calhng upon him to show cause whj the decree should not he 
CTecutod against him as such roprescntatii o If ho denies that he la bo the 
Court which passes a decree decides whether the person against whom execution 
13 sought 13 the legal representative, though it is for the Court executing the 
decree to decide to what extent such person is hable (2) Tlie decree holder 
should show that property of the deceased has come into the possession of his 
representative and it is then on the latter to show that he has properly applied 
the property (3) The lioirs are liable in respect of assets e\ en though it may he 
pleaded that the debtor was a henamtdar (4) The nght of the decree holder 
to have his debt paid out of the assets of the deceased in the hands of the legal 
representative is not affected bj the provisions of sect 104 of the Probate and 
Admimstration Act (5) 

Legal representative — ^The last Code did not contain any definition of 
the term " legal representative The framers of the former section in using 
this terra must either have understood it m sonic defined sense or ha\ e intended 
thcrebj merely to refer to such persons as under the law apphcable to the 
particular case might be held to be the legal representatives of a deceased 
person The first supposition was negatued by the fact that the Legislatuio 
omitted to declare what were the characteristics of a legal representative for 
tho purposes of this section (6) It might ha\e been said tliat such o definition 
was imnecessarj, as the term has a well known technical meaning In their 
stnete-st and most ordinary sense the words ' legal rcpresentatiacs ” are under 
stood to mean executors and administrators only (7) 

Tliough the decisions upon the construction of wills which hold it to ho 
a flexible term and have given it another sense such as next of km oi 
descendants do not control its legal meaning in that thej proceed upon the 
principle that if the Court finds that a testator attached to particular words a 
different meaning from that which is their proper legal sense, the Court is bound 
so to construe and giae effect to the will not in its strict legal sense but in tho 
waj in which the testator himself used the words (8) the term js yet one which 
IS naturally capable of a more extended sense than that in which it is ordinarily 
and strictly emplojed Had the Legislature therefore, intended to confine 
it to particular persons only, mz , executors or administrators it would have 
expressly named these persons and would not haae used a term -ahich though 
m its most strict sense denoting executor or administrator only, is jet capable 


(J ) IvhaslirobJiai t HonnazsliA 1 1 P 727 
(1887), sec Ram Colam Doby « Aym* 
Ilcgum 12 W R 177 (1809) 

(2) S«th Sbapnrn t Shankar Das Dube 17 
V 431(1897), nstosuccessfulobjcctorflcosl 
SCO Bishen Da^ Bank of Upper In lia 13 
A 2!)0 (1890) 

(3) *'ocrajahRoo<lroNaraini NiUyananl 
l»o«s H R 10, (1807) Vsccraoonnissa I 
Xinctnonni ?a 10 U R 2S., (I8“l) 


(4) Doorga Soon lurec i ‘'oorja llonec 8 
\\ B 101 (1807) 

(0) \cnkataranga^an Clielti i Kriah 
naaami Ayjangar 22 M 191 (1898) 

(0) Dinamoni Cliaiidhurani t EJaliadut 
Jvhan BC U N fll3 855 (1001) mwHcJi 
thosuliert wUI be fo ind fully diseus-ic 1 
(7) lb , Pnrot Strange 0 Radd in 
(6) Fagleton t Horner 3" Ch 1) "OJ, 
711 
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a wnJpT mrwmp Wlirto time anexerwtor c*t njInuniMrator they nlone 
arc the legal repTo«ient'iti\e'i nf a il«rcavd jndement dehtor (1) But the Section 
is aUo coinmonl) applied, hotii m the ca'se of heirs (2) ns will ns in that of 
executors and administrators and the term ' legil represmtntne has Icon 
defined to ordimnh mean nil these rlssses of per««ns (*}) 

Wien there is no exeeijtor or ndnimistrator hut suece'-sion In heirslnp as 
in cases Roverned l»j the Ben"sl School of Hindu Lau or in rases of pcparnte 
and pelf acquired propert) under Mitnhshara Lau the decree must he 
executed against the heir ns the legal representstue \nthin the meaning of 
this ficction (1) The Rcction has howeser been applied to nses where the 
suecession is otherwise than by heirship to the fast holder of on estate ns also 
to rases where the estate accrues to the present holder by sun is orship (0) In 
these cases where a decree is passed against a judgment debtor not in lus or 
her personal capacitj, hut m a tcprcscntatia c capacity the decree mnj he 
executed against the person who, though not an heir of the judement debtor 
the last holder of the estate, is entitled thereto after his or her death whether 
as rcvoTBioner or surviving co-parcener (fi) So inasmuch ns a decree ptopetlj 
obtained against a Hindu widow m her representative capacity is binding upon 
her husband's reacrsioncr.l?} where a auit has been instituted or defended by 
a Hindu widow in her icprcscntatixc capacity, the icverBioners, tliough they 
do not claim through her hut os heirs of her hushand, ha\e yet been held to 
he her legal represcntatiNcs in respect of the estate held by her ns such Hindu 
widow (8) Again lu the case of a joint Hindu family governed by the Mitahshara, 


(1) Sinsssoni Cbaiulhurniu t Elahadut 
Khan, 8 C W K' 813, 830 (lOOJ) tee sect 
l70,ActX of 1803, Pogoso* Catchict.SC 
709 11878), SuhhNandant tlcnnitk. 4 A 
192(1882), Shaikh Mooaai Shaikh Esaa, 8 
B 241 (1894), Maacharamt Kaliilas 19 B 
821, 827 (1894) 

^2) Grecnder Chutulcr Ghoso v Mackio 
tosh, 4 C 897, 908 (1879) In Bam Kanno 


Anti uhere a purely personal dccive waa 
given against a partner escculion it waa 
held, could oiJy go against the heiress anJ not 
against an undivided brother Vecrapp* 
Chctllar v Rama Swatni Aiyar, 27 If I0<5 
(1903), Oyanuudra v Ram Fihalo, 32 A 
404(1910) 

(3) Ishan CJiundcr 8ifkar i Ecmi Madhnb 
Sirkar.2ia 62, 71 (1800) 

(4) Dinamom Chaudhuram r Flahadat 
Khan, 8 C K 843. 850 (W4) 

(5) Ib For succession by Shcbait, see 
Mohan Laljit Gordhan lAljiMaharai P C, 
35 A 2«3 (1013) 


(0) Dinaroeni Chaudhuram v EJahadut 
Khan anpra, m which case the principle o! 
representation which exists by law in the case 
of decrees against Hindu widows and co 
pMCcnera was extended to cases of agreement 
and conveyance betwf en parties (W oodiolle, 
J , dubit) 

(7) TVibhuwan Sunder Kuar t Sri harain 
Smgh.20A 311 (1898) 

(8) Ramkishore Chuckerbutty t Kallj 
Kanto Chuckerbutty, 0 C 479(1880), Prem 
Sfoys C3iowdhurani i Preo Nath Dhur 23 C 
C3C (1890) , Tribhuwan Sunder Kuar f Sn 
Narain Bingh, "0 A- 341 (1898), Musala 
Beddi V Ramayya, 25 if 123, 133 (1899) , 
B«>© also Han Saran Moitra v Bhubancswari 
Dcbi, IOC 40 (I88S) [decree against widow 
rcpce^ntmg estate entorced against minor 
adopted son] , but the heir of the last full 
owner is not in regard to a mere personal 
money decree against the widow her repre 
ecnUtivu , rikhai Rat v Sheo Pujan, 33 A 
15 (1910) , Kamesbwat Pershad r Run 
Bahadur Singh 12 C 458 (18S0), Mun 
gcahwarKuatr Jamoona Prashad, 1C C, C03 
(16$9] 
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tliougli It has been held by the Vadras and Allahabad, and formerly bj the 
Calcutta (1) High Courts, tliat in the case of a personal decree for money obtained 
against the father the interest of the latter in the joint ancestral properties is 
not assets m the hand of the son when he dies, and consequently, notwith- 
standing his obligation to pa> his father’s debt, proceedings cannot be taken 
against him under this section as the legal representative of his father, the 
contiary \aew has been adopted by the Bombay High Court in that the ohbga* 
tion of a son to satisfy hia father s debt is within the scope of the decree against 
the father whether on the ground of representation of the sons b} their father, (2) 
or on the ground that the creditor has the power to attach and sell the entire 
interest in the property in execution proceedings against the father ; (3) and 
tlie Calcutta High Court has recently held that the liability may be determined 
in the execution proceedings if the legal representative has been properly brought 
on the record under this section (4) This question js now settled by sect b3, 
past Where moreover, the interest of the father has been attached dunng 
Jus lifetime (5) or a decree directing a sale of hypothecated property has been 
passed m the lifetime of the judgment debtor, (6) or tlie judgment debtor has 
been expressly sued as representing the undivided family, (7) or the decree 
charges the family property, (8) in all these cases the decree, it has been held, 
mar he executed against those who iQ succession, in time, take by the leeal 
title of Burvivorship and not by that of heirship 

The principle under consideration has been still further extended to the 
case of a person who, without title as administrator, executor, heir, reversioner 
or surviving co parcener, is the de facto possessor of the estate of a deceased 
Hindu It having been held that he roust be treated for some purposes as his 
representative, and that a judgment obtained against such a representative is 
not a mere nullity (9) The first of these cases proceeds upon the assumption 


(1) See Juga Lai ChsadLuri t Andh 
Leban Pranad Singh, 0 C W N 223 (1900) 
and cases there relied on, and Pcriasami 
Aliidaliar t Scetbarama Chettiar, 27 Vf 243, 
2 IS (1903) Natasayyan t Ponnusami, ICM 
00 101, 103 (1892), Anabudra V Porasami, 
n 413 (18SS) 

(2) Jagabhal t Vijbbukanclas, 11 B 37 
(1880) 

(3) Uraed Hatbi Sing t Ghoman Bhaije, 
20 B 3S5 (1S03), loUowcd in Cbander 
Persbad t Sham Koor, 33 C 078 (1905). 
Shmamt Sakharam, 33B 39(1908) 

(4) Amar Chandra Kundu « Sebak Chand 
Chowdhury, 34 C 012 (1907), P B , a o, 
11 C W J» 593, Chander Fershad 1 S)iam 
KiXT.SGC G<Q(1005), but a question which 
raixes the validity of tlio decree cannoC, Hira 
JvtISahur Parmeshar Kai, 21 A 3>C(189')) 

('<) T,nchnu harain ( KunjiLal, lOA 455, 
4V1 (1891) , Siiraj Diiasi Koor 1 Sheo IVaaad 


Singh. 5 C 14S(1879), Karnataka f Audu 
kari, 5 232, 233 (1882) , see as to attach 

ment during lifetime of judgment debtor, 
Abdur Kahman t Shankar Bat Pubc, 17 A 
1C2 (1895) 

(6) Sivagin Zemindar ( Tiruvengadi 7^1 
339(1884) 

(7) Afnttia t Virammal, 10 Jf 2‘(G, 288 
(1880), Karpa Jvambal i Stibbayyan 5 "M 
234 (1882) 

(8) Vottia ( V irammal, supra 

(9) fVosanno Chunder Bhattacharjee • 
Knoto Chaitunno Pal, 4 C 312 Tlus case, 
which was followed m Jaiiaki t Bhaau Lai, 
14 31 454 |189l) and Chum Lai Bose t 
Osmond Becby, 30 C 1014, 1057 (1903). has 
lieen de«cril>ed as n peculiar one Pam 
Chandra Mookhrrjeo t Baja Banjit Singb, 4 
a \r S 403, 413 (1809), Brava t fM.lra 
mappa 21 B 421(189'!) 
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\\ial MiitUr Kw aA it I nor !« IRSl ilti txrciiUir dul not rqmstnt 

tlic dtroa'fd until lio Iml olituncd probitr oml tho ImnlRliip iti the jinrlirular 
ca*o wliicli Jrd tlip Court to tiVp the mcw il tlnl no Inngtr exists Tlic 
Madras IIipli C-oiirt hns more rocentlj held that there is no outliorit) for holding 
that the words “legal rcprcsontatisc include any person who has taken 
jiosscssion of the property of a deceased judgment debtor and that a 
stranger in possejtsion df property who -was not a party to the decree ought 
not to be proceeded against in execution or otbeiwise than by a regular suit, 
and that the words “legal representalisc ’ cannot be taken to include any 
person who docs not in law represent the estate of the deceased (1) And 
though in the two former cases the question arose mth reference to a suit 
brought by the creditor against the representative, and not with reference to 
proceedings taken in execution of a decree, the Calcutta High Court has 
expressed an opinion that the principle underlying the observations in these 
cases arc equally applicable to proceedings in execution as to proceedings by 
regular suit (2) 

From tbis review of the autlionlics it will appear that judicial decisions 
prior to this Code extended the sense of the term “ legal representative ” beyond 
that of its ordinary meaning of “ administrator, executor and heir ’ and though 
sueli extension has been attended with doubt and has m some cases been the 
subject of conflicting decisions, it was too late toendcavour however convenient 
it ought have heen to secure for the term that which is perhaps its strict and 
legitimate sense The term was therefore not hmited to administrators executors 
and heirs and must hav e teen held to include any person who in law represented 
the estate o! a deceased judgment debtor (3) And the term has now been so 
deflned in sect 2, clause (U) 

A decree passed against the Valtya Rajah of a hov%lagom is jfrxrnn facxe 
binding on his successor and lus hovtlagom (4) The successor to an unsettled 
polliem 18 not liable for the debts of the person whose heir he is as respects that 
polliem The folltem reverts absolutely to the Government and by the fresh 
grant to the successor a newly created estate for hfe becomes vested m 
him (5) In the underraentioned case an impartible Roy in the posaeBsion of 
the respondent was held not to be asset'! of the deceased nor was he the legal 
representative of the deceased , (6) and a decree against a limited company 
was held unenforceable against another company (7) A decree contaimag an 
injunction can be enforced against a legal representative under this section (8) 


(1) Cljatliakelan v Govinda Karumar, 1" 

M 180 (iao3) 

(2) Chum Lai Bose t Osniond Becby 30 
C 1044, 1058 1059 (1903) 

(3) Binamoni Chaudhurani t Llahadul 
lUian. 8 C W N 843 (1904) 

(4) KeralaVariuav Shangaram lOM -l^ 
(1892) 

(5) Arbuthnot v Oolagajpa Chetty 5 II 
II C R 303 (18 0) 

(G) KahKrishnaSftrhart RsghunalhDeb 


31 C 224 (1003), (list in Zarmndar of 
Kuvetnagar i> rrnsl e oi liTTimalaj 32 VI 
429 430 (1909) 

(7) Ilarish Chandra Icwary t Chandpore 
Co. Ltd 30 a 961 (1003), Arbuthnot » 
Industrials Ltd t ifuthu Chettiar 31 JI 
464. (1908) 

(8) Sakarlal Jaswantrai v Ba Parvatibai 
26 n 2S3 (1901). « c, 4 Bom. L. 1 

14 
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Execution has been alloned under this section against tlie legal lepresentatut 
of tlio legal representative (1) 

There may be an estoppel Thus though ordmaril} a Court has no power 
to put a debtor s vendee on the record (2) where a person filed a petition m a 
suit saying that all the property of the judgment debtor had passed to him 
and for several years opposed execution it was held that though Ins name 
was not on the record he had }ct made himself liable as a defendant (3) The 
legal representative binds all property m hia possession and where an adult 
legal representativ c was in possession » sale was held good and not affected by the 
non appointment of a guardian ad litem (4) 

The Code of 1839 gave power to execute a decree against the cslaie of a 
deceased judgment debtor A proposal to revnve this provision having been 
excepted to the criticisms vreic met by a further proposal to give a remedy 
igainst the person in possession of the estate As already stated in the last 
paragraph it was formerly a question whether the term legal representative 
m sect 239 of the last Code included a stranger who not being a party to the 
decree was in possession of the property of the deceased It was held (6) 
under the Code of 1859 and this appears to be low now, that if no other legal 
lepiesentativt can bo found the decree-holder may then proceed against 
persons m possession of the estate belonging to the deceased The definition 
insect 2 clause (11) lucludes a person intermeddling with the estate 

It wva proposed to enact that the death of a judgment debtor before the 
decree had been fully executed sliould not be deemed to aflect the validity as 
against suoh legal representative of any proceeding lawfully taken during his 
lifetime 'IS hero piopcrty has actually been sold by order of the Court executing 
the decree probably no difficulty arises This clause was however thought at 
one tunc to be necessary to meet the cose of a judgment debtor dying before the 
sale 18 effected (6) It has not however been introdneed 

PnOCEDUBE IN EN:ECUTIO^ 

51 Slil/ject to such cojidiUons and lunitations as 7nay he 
Powers of Court to 'prescribed the Court may, on the application of 
enforce execution \]iq holdcf, Order e^cutiou oj ihedcace — - 

(a) by dehiery of any property specif cally decreed , 

(h) by attachment and sale of by sale wiihoid altcchncnt of 
any propeiiy , 

(c) by arrest and detention tn prison of any pcjson , 

(d) by appointing a rcceiier , or 

(c) in such other manner as the nature of the relief granted 
may require 

(l)JafriBogRtrit S\iraD*bi 2JA 307(19001 (4) Kuril aramoa i KuttI 1221 00(1888) 

f2J DLororu Dhur Sen t Uanh 3 (5) SyuU Isodir llosst n t Bisscn LTauU 

( L, 1 421 (18 8) os lo estoppel m IJassorot 3 C. L. E 437(1878) 
exrcution seo 'IVitnbik i linn J.<osfam 34 (6J See StowcU t i\judhat<atj OA 2oiJ 

n 675(1910) (1884), but eeo Knshoajya r Uunwsa 

(3) IvUU Pyuchit IaII r 3U fcabteron, Begam, 16 M 309{18Jl) 

■ U U 308 (IbC-) 
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‘•cr 12 

Power# in execution — Sec following section up to loct 71 and 0 XXI 
''illi notci tliercon Sects 51--CI drslwith procedure m ejcciiHon genera!)^ ; 

wit’i arrest; with attichment , 05-67 with sale, ami 

^Anr)Us rules in the Order mentioned deal with the sarac subjects fcec notes 

to 0 xxr po«f 

62 (1) H7/rrc n decree is jxtssed ngainst a party as the [s 

Cf^/omment Cf itent representative of a deceased person, 

•^nst le^ai rfprestn- ftiul the decree ts for the pawneiit of money 
out of the property of the deceased, it may 
he executed by the attachment and sale of any such property. 

(2) nVjerc no such property rcinain5 in the possession of 
the judgiucnt-dcbtor and iic fails to satisfy tlic Court that he 
has duly apphed such property of the deceased as is proved to 
ha\ c come into his possession, the decree may be executed against 
the judgment debtor to the extent of the property in respect of 
ichich he has Jailed so to satisfy the Court m the same manner ns if 
the decree had been against him personahy. 

Pecrces against legal representatives —Tins spction corresponds with 
fleet £203 ol Act YIII of 1859 saxo for some fllight verbal alterations and the 
substitution of the words “ remains tn the possession ofthejudgmeru deltor and he " 
by 8 233, Ac ’''V ' *• ’ • e t . 

of the Code ( ‘ • 

the Court" 

Mously appearing Tho Code of 1859 also had a section (211) piovidwig tbo 
same ptoecduTo where the decree was ordered to be executed against tbo legal 
representatix o 

" Where a decree Is passed ” — A decree passed against a persoa already 
dead, cannot however, bo executed against bis legal representatives (1) 

i _ . - -f *■».« — ^TUis includes persons wbo 

n proceedings , (2) and the heir of 
of the estate of a deceased Hindu 
leaving a mil may bo treated as tbclegaltcpTcsentBtivfcuntiirrobate 18 tahen, (4) 
and the widow of a Hindu insolvent may bo his legal representatn e notwith- 
standing Older vesting his estate m the Official Assignee , (6) but a person is 
not the legal representative where another has obtained grant of administration (C) 
nor if he does not represent the estate of the decoaeed (7) 


(1) In matter of Guremlronatli Tagore, II (5) Cliandmull v Soondery Dossec, 22 C 

U L. It 331, TU>fe(l8G3) 259 <1891), Grey p llaiari Lai, 30 A. 480 

(2) JaIur*nossein i Uingnn Jan 8 W It. (1008) 

161 (1807) (6) Sulh Nanclin i Renmek, 4 A 1D3 

(3) Orcend»c Clminlee Ghoso t JUrkin (1SS2) 

tosh, 4 C L. R 210(1878) (7) Subbanna v \ enkatakfwhnan, 11 U 

(1) Frosunno Cbunder BUuttacharjec t 408 (1888), Xahappan r Vsradarajulu, 
Kristo Cbaituaoo, 4 C 312 (1878) 33 M. 75 (1909) 
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Wliere u Hindu widow js> sued as such and as guardian of lier son and a 
decree obtained against her aa her husband’s representativ e, the sale in execu- 
tion of property includes the son’s interest therein, (1) as also where the son 
was an adopted son , (2) but where the widow in the plaint was described as 
the widow of A deceased and thh mother of D and B minors, and the decree 
(on a. bond due by her husband) was against her personally it was held the sale 
of the minors property was mvahd (3) So also where a Hindu defendant 
died leaving a widow and a mmor son and the suit was continued against the 
widow not as guardian of her son, and after the widow’s death, against the 
sister of the deceased though not appointed guardian ad hiem of the minor or 
administrator of his estate, the minor son was not bound (4) So where a 
widow borrowed not as admimstrator and without pledging anj specific pro 
perty of the estate, it was held to be her personal debt, (5) that is so where the 
debt is for rent, (6) but not where it was for necessary repairs (7) Where, 
however, the mother of the deceased obtamed a personal decree agamst bn 
widow for mamtenance pa} able after his death, onl} the indow’s mterest in 
the estate of the deceased could he sold m execution (8) The test as to 
whether a decree agimst a Hindu widow binds the reversioners is whether the 
cause of action was one personal to her or one affecting the estate of the ic- 
V ersioncr , (0) and tlio question must be decided from the decree and the 
execution record (10) 

As to Mahomedaus, a decree against one of tlie heirs cannot bind the other 
heirs (11) and a decree by consent against some of the heirs for a debt duo by 
the deceased only binds those who are parties (12) [This is not so in the case 
of Hindus (IS)"! A sale under a decree against a Mobomedan daughter, who 
though sued as representative, did not represent the whole estate, there being 
» widow and another daughter, carried only the share of the judgment 
debtor , (14) so also a Jl^homedan daughter is not bound by a decree made 
against the vndovv of her father in respect of lus debts or by a subsequent sale 
bj the widows to the judgment creditor, but could only lecovcr her eharc of 
t!ic property on payment of her share of her father’s debts , (15) JIuhomedan 

(1) Court ot Wards v Ransaput Sing JO 208 (1893), Gadgeppa » Apaji, 3 B 237 
B L. R. 294(1872), 17 W B 4S9, 14 M (1870) 

I A COS (10) Kadha^rohunr Soshi Bboosun SC 

(2) Norendro Kath Pahari v Bbupendra L B 630(1878) 

Karaln, 23 C. 375 (1695) (U) Sitanatb t Poj Bucbmiput, 11 C 

(3) AJukmoneo t BanMadhub, 3 C B P R 268(1882) 

473 (1878) (12) Assamatben t Luebtnoeput, 4 C 143 

(4) JatbaNaikt Vcnbtapa.SB 14(1880} (1878) 

(5) Gadgeppa t Apajj, 3 B 237 (1879), (13) Jutadbart v Rughoobcer, 9 C S 08 

Bamasamit Bellattammal, 4 JI 370(1881) (I8S3) 

(6) JvTisto Gobinl i Hera Cliunder, 1C C (I4) llimlr} i VIull/Ivill Dhiir, 2 C. 395 

511(1889) (18"C> 

(7) Hurry "Vlohun t Conc«U Clmnder, 10 (15) Hamir Singb t jSa\ in, 1 A C7 (1875) 

C 823 (1831) See also Jafri t Anur Mubammed 7 A 622 

(8) Daijun I)oobc> v Bnj Bhookun, 1 C (1885), Muhammad Awals t liar baliai, 

133(1875), 21 \ 275 7 A 710(1885), Datfa Mai i Hun I>a?. 2J 

(0) Jotendro Moliun r Jogul Kinbon “C A 263(1901) 

Jt''(l8'4]), BaranaMai^ai Vaxtc>a,17M 
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m 

nlio an* not to n auit not J«*in^ Imuii'l l»\ a wlp iit execution but 

onnol refn%er tlmr MiaTcs without iminc llioir ahnre of tlie ilcbtR, (1) ns tlic 
rarebnv- ,}oei not acquire the whole estate hut nrqiiireR jt subject to nil legal 
nnd equiHl V ngbts of inbmtanre (2) Tima in n mortgage sale the beira of the 
mortgagor who were not jiartiea to the suit were gnen nn opjiortunit^ to 
rcfleem (3) Tlie llnmbaa High Court, howe'er hchl that n daughter though 
not n part) wna bound ba the s.ale(|) When howeacr an heir in possession 
M sae/f and a decree inide ngamaf tire of the tlecca<cd the decree binds 

the other beirs (5) 

" Decree is for the payment of money ’ — A decree for accounts w^tllm 
a specified period w)jjc)i the defendant auraued wiDiout proceedings being 
taVen against him cannot, after his death, he executed against his widow and 
rrpresentatno (G) 

"Out of the property of the deceased *’ — llic legal representative can 
set up fin answer that the property in her possession is her own and docs not 
belong to the deceased b estate (7) A decree obtained against the remainder* 
man, a brother of the deceased, vnll not cnahlo the creditor to touch the estate 
in the hands of the widow , (S) but in execution of a decree against a joint family ‘ 
proport) bought by a member of the family with joint funds may be taken m 
execution (9) The Court m execution proceedings will look ot the substance 
of the transaction (10) See oUo sect &3 

"Kay bo executed ”—Th© legal representative is not entitled m the 
execution stage to reopen the whole case and to inquire into the nature o! the 
debt , (11) but can bring a suit (13) Sect 282 of the Indian Succession Act, 
where applicable, does not prevent a decree holder baviag the whole o^bis 
decree satisfied out of the assets of tho deceased so fat as they go to tb 0 _$x- 
cluston of other creditors whose claims are admitted but who have not obtained 
decrees (13) Where successive apphcations have been made for years against a 
party merely as representative of a deceased defendant, execution cannot be 
taken out against him personally as one of the original delendanta, even li be 
were liable in both capacities (14) 

(IJ Hawuc Singh t Zakia, 1 A (1875) (7) AmeeroonneBsa v Jlcer Mahomed, 20 

(2) Sham Coomar r Juttun Bibee, H H IV R 250(1873) 

R 418 (1870) , see also Raj Kristo Singb i (8) Natha Ilarl v Jamiu, 8 B K C. A J 
Bnngshce. 14 W R 448. ncic (1888) 37 

(3) Sbaik AMolla V Haji Adbulla, S B 8 (8) Bisscssur 1«U v Lnehmessur, 6 I A. 

(1884) 233 

(4) Kburshethibi ti Keeo, I2B 101 (1817), (10) Ib , Bheo persaud v Sabob Lai, 20 

see also Nureorun t Araocroodil<?en 24 W C. 4S3 (1802) 

U 3 (1875) (U) Sheo Sahoy r Ram Elninjun, 23 

(5) Motijan V Misnjan. 10 C 1.. R 340 W R 127 (1874) 

(1882) , Muttyjan r Ahmed Ally, 8 C 370 (12) Boatoo r R«m Purmegsur, 24 W R 

(1882) (followed in Amir Dolhia v Bai] 3&t (1875) 

Nath 210.311], Daralavai Bhimab.tO B (13) Nil Kornnl p Reed, 17 M R 5J3 
338 (1895) (1872) 

(0) Bidhoo MoolJieo « Biijoy Kcsliul, 12 (14) I’remlAllt nossemoddixn 13 1* 

R. 495 (1869) 36 (1870) 
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“Any such property.”— Under a decree on a bond against the widon of 
the deceased obligor, a Hindu, the property of the debtor, described as the 
property of the widow, was sold, and it was held that the sale was good against 
the son and heir of the deceased , (1) so, where property is described at the 
time of the execution sale as the property of the judgment debtors, who were 
sued as mere representatives of the deceased judgment-debtor, fnma facie what 
13 sold IS the property of the deceased debtor, and even if the decree is in terms 
as if it were a personal decree yet it must be construed as if it was ioi the debt 
of the deceased (2) But in a case where in the judgment, though not in the 
decree, the widow (who was only entitled to maintenance) was described as 
the representative of her deceased husband, the smt being for tbe husband’s 
debt, the sale of her interest did not aficct the deceased’s estate (3) To ascer- 
tain what was sold under the right title and interest of the mdow the Court 
13 at liberty to look at the judgment If the judgment bound the rever- 
sionary heir, the purchaser took the estate absolutely (4) Under a decree 
against a widow aa representative of lier deceased husband, a member of a 
joint Jlitakshara family, property of the deceased, passing by survivorship to 
the other members, cannot he sold (5) This confines the procedure to property 
remaining in the possession of the legal representative, leaving the creditor to 
follow property improperly aliened by the legal representative by a separate 
suit (6) The onus of proiing the legal neccs«it) of a sale by a Hindu widow 
18 on the purchaser, and recitals in mortgages or sale deeds are not sufficient 
evidence (7) A Hindu widow can, with the consent of the next icvorsioneis, 
transfer her inherited estate inter vitios,(8) though not by bequest (9) 

“If no such property remains”— ‘The decree bolder must satisfy the 
Court as to this before the Court will proceed under the second clause of this 
section (10) If the legal representative has sold such property to a third party, 
the former is personally hable for the debt to the extent of the assets he has 
received (11) 

“ Has duly applied ” — This should be jnoved by filing and pioving an 
inicntory,(12) and unless he proies that he has duly applied, his property is 
liable , (13) whether the debt became due before or after the death of the 
debtor (14) He has only to account up to the full value of the assets ho received 

(1) Ishan Cbunder i Buksh Mi, 1 Marsh (8) llajrangj Singh v Manokainika 

GI4 (1863), see also Jairsm Bajabashch t BsLsli Singh, PC, 35 I A 1, 30 AIL 1 
Joma, 11 B .361 (1886) (1907) 

(2) Lalla Sccta t Baia BuLsh, 24 W E (0) DucgaSatidan v EaoikrishQa Poddar, 

333 (1875) 18C L J 163(1913) 

(3) Baraasami Cbctti v S iluckai, 8 IL II (10) Indro Narain v Knsto CLundcr, 14 

C 186 (1875) W E 362 (1870) 

(4) Jugol lOslioro t Jotcmlro Mobun (II) Unnopoornat GuiigaNarain,2t\ B 

'iagoro, 11 1 A> 60 (1884) 296 (1805) 

(5) Sadabart Prasad v Poolbasli, 3 B I* R (12) Joogul lushore i Kalco Churn, 25 

{I 11 )31 (1809) WR 224(1876) 

(Cj Oreendi.T Cbunder Ghoso t 3Iackia (13) MooLtakashco t Wooma Chum, 12 
tosh, 4 C L, R 210 (1878) W 11 233 (1869) 

(7) lalaBirglMlt Inda Kunwar, P C , 19 (11) lb 

C L. J 469(1014) 
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AS rrj n ntnl iHtr Iha |roi'<'rl} d«»iic fo tlio dorrcc c ;» nn linger 
Jk* cxccuiod r^f’n llioupli Jio iiisj Mill hold i>rol*ortj winch onpiiial!) hclungcd 
to t) c d<>:nvd jw Ipirirnt del lor 11 the decree hi ngsui't hijii ns rej rc'cntnljic. 
It IS 1 /cp-il nnd rcnomlilc prr'umi lion until tl e contrnrj is j roi cd tlmt pa) - 
merits midc fi\ 1 im were ps repre«eiitatisc alone (1) 

* Such ^iropcriy of the deceased '~-Tbc question whctlior the cntiic 
estnic in a icmindsrj (nnd not nicreU the reniindar a hie intcnst) was gold m 
execution and houphi h) a purclnser is a question ot mixed law and fact to ho 
determined according to the circumstance* o! each case (2) and the state of 
tl e hw as understood at the time ol the sale is to ho considered in such dctcrmina 
tion (3) (7/ fiMroli lands in Birhhoom ate not liable to he seized in the hands oI 
the son in execution ol a decree against the deceased father , (4) the surplus 
proceeds ol such tenure collected during the lifcUmo ol the judgment-debtor arc 
liable (5) hut not tho»e accrued alter his death {G) A shilnti ^halienU tenure is 
not liable, (7) but y Wirofi tenures in KharuVporo are (8) 

“Proved to have come Into blft posseasloti ’ -^Thc onvis is on the 
decree holder to do this , (3) he has to show that some assets came to the legal 
rcprcsentatiNo, and the onus is then shifted to the latter to prove how much 
caiao and how it has been appbcd(lO) The legal representative maj admit 
receipt of assets by implication, cj bj ashing time to pay the amount of the 
(Iccteo (U) 

“la the Same manner — Ihia may be by detention in the civil 
jail (12) 

Appeal— Under sect 11 of Act XXII of 18G1 on appeal lay from otdeis 
passed against a representatuo under sect 203 of Act ^111 of IhbO, coixe 
spending with the first clause of the present section (13) 8ce now seels 104 
and 47 


fl) Bftm GolatU v Ayma Begum 12 W R 
177 (18C0) 

(2) AUgmaya Gounder t Ramanuja 
^a^du 37 JL 23 (A C) (1914), and ecu 
Vct'iatAdia Aiyar t Marudaga I*achiar 34 
M 188^1911), 1 cerft Soorappa Nayam r 
LrraprA Naidu "9 M 484 (1900), At«1s| 4 
Nackcr t> Murugajpa Cbottwr, 30 IL 3*5 
(1912) 

(3) Abdul tzis Ivbau f tjjayasanu 
Aaiokcr 1 C 27 ’ll 131 (1901) 

(4) Ivilmoni Smgh f Bukronatli S C. 3S9 
(1S7S-0), 91 A 101(1883) 

(6) Kustoora % Bmoderam, 4 IN R Mia 5 
(1883), Rajkeshwar t Bunsbidliur, 23 C. 
8'3 (1806) 

* (G) Bmdo Ram t Dy Collector Santhal 


Terg CW R 129 (1860), 9 c,7W R 178 
(1807) 

(7) Bally Dobey v Gaaci I>co 9 C. 388 
(1883) 

(8) Anundo Rai v Kali Protad, lO C, 677 
(1684) , Ivali Persbad v Anand Bor, 16 C 
471 (1887 P C.) 

(9) Shurfuu i CoUi-ctor of Sarun, 10 W 
R m 11868 ) 

(10) Joogul Kiahon! t Aali?eC3jnm, 25 W 
1 2*4 (1876) 

(11) ChottaShaycci Gout iloncc, 21 R 
R 117 (18~3) 

(12) ilabatab Cbnnder r Munmobmee 12 
\V 11.617 (1869) 

(13) Ameeroooncssa v Meer Mahomed 30 
\\ B. 280 (1873). 
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53 For the 'purfoses of sedion 50 and sedton 52, 'property 
Liability of ancestral the hands of a SOU or Other descendant tvhich 
property habU Wider Hindu law for the payment of 

the debt of a deceased ancestoTy in respect of which a decree has been 
passed, shall he deemed to he property of the deceased which has 
come to the hands of the son or other descendant as Jns legal 
representaliie 


Ancestral property — See as to tbis sect 50, ante, “Legal repie- 
sentative ” This seotion which is new, has been added in order to set at rest 
a question on which the ILgh Courts are divided m opinion (1) It is true 
that where a eon or grandson takes any ancestral property by survivorship, 
he 13 bound to pay out of such property all debts of his ancestors not incurred 
for immoral or illegal purpoaea , but wLetber tbe creditor can follow tbc property 
in the hands of the son or grandson in execution is a debatable point under 
tbe Code The question is merely one of procedure, and the Legislature has 
come to the conclusion that any controversy between the parties with regard 
to the habibty of the son or grandson to pay the debts of bis ancestor should be 
determined in execution it being open to them to raise any objection or defence 
in such proceedings which they might have raised in a separate suit instituted 
by the creditor the section not imposing upon them a greatci Itabibtj than that 
imposed by the Hindu law 

Id execution of a decree on mortgage, executed by a Jlitakshara father as 
manager of and for the benefit of the family, a eon’s share is saleable (2) But a 
member of a hCtaksbara joint family cannot alienate an^ particular share vs 
Ills own (3) , 

Tor the meaning of “ the property of the deceased “ sec note on the last 
section 


J5] 54 Where tlie decree is for tlie partition of an tin- 

Partition Ot estate or divided estate assessed to the •patjmait of 
separation of share revenue to the Government, or lor tlio 

separate possession of a share of such an estate, the partition 
of the estate or the separation of the shaie shall he made h} 
the Collector or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with the law (if anj) for the 
time being in force relating to the partition, or the separate 
possession of sliarcs, of such estates. 

Decrees for partition —Tins section correaponds lulU sect 225 it 
Act, VIII of 1859 , that section, lioucier, provided that the division made b> 
11, e Collector sliouM be “ under tie orders of the Court oceordnj to the rulet in 


(1) boo Amar Cliondra Kuntlu v 
Chand C3iovvdhury, 31 C. W2 (1907) F 11. 
#n I ca-Sf* Ihcro cited 

(Z) Ikva Singh r Pam Manf har, 2 A 746 


(iBS3), B«. also Jumoona t Dij, ^araln, lU 
C 1(!8S3) 

(3) Bhcikh Abdu! v Ja Itinaiidaii, 1» 
L J 61 *(1013) 
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( nv (or tJr pirltltnn rf ah r»fiV yiyinq tn'rnvf /> ffotrrmt /"n/ llirn wonls 
Wfrr' r^'p^al'vl 1 V F'v-* i»0*) \ft\ «f 1S77 atkI Hi** wnnU and nccotclii q t > t! e 

i/"orv f T 0 r u>nr\>'xrT ynf>Tt^ ( t thr i*nrtttton or 0 f *f]'nTi^e pos^r^^ton oj 

idnrrt cf tw}i n'fi’rs" inwrlf^l J\ \rl \1\ ft! 1852 Tli(* word^ m italics 
were a 1 IM hr I’lo prr«u-nt r^vl<» tl «> nnriN*' fO]jmtrl pf iirdmdcd 

sjliMitulM for “ pnytrq ’* 

“The decree li for the partition’ — V decree for partition hcing a 
joitjtdecKrahon of 1 } e ncl Isof persons interr^tod ni the proj'crty nn npi'lication 
for execution li\ one putt mat I'e cnniiniied lit another (1) Such a decree 
dees not ope*-ai<* as a ^ctennee »o long as it remains under appeal (2) If the 
decree l>e Mmplt for po le^^ion of certain definite land this section docs not 
empower the Collector to partition pro|>ert) amonpt the co sharers (3) 

“Estate “ — ^The wool must be read in its ordinary signification and not 
in the limited and defcclne senv: in irhieh it is used in Act ^ III of 1876 d) 
It does not include ratyof icon tenures in Madras, hut includes pcrmanentl} 
settled estates , (’) hut forinerlj that did not *ppl) t*’ Bombay (6) It does not 
include a plot of land winch falls short of l>eing the share of a co sharer 
ofanwiXaf (7) 

"Shall be made' — \ Court eannot depart from a decree for partition 
hy allowing certain property, dirccteil to l>e partitioned to remain joint unless 
all the eo parceners consent (8) 

“By the Collector"— It must be made solely by the Collector (9) 
including the delivery of the shares to their respective allottees , (10) and the 
execution is cntirelj in his hands , (11) the Court cannot interfere with him, (11) 
nor examine his work or direct him to make a fresh partition (12) The 
Collector cannot however, refuse to partition according to the decree , (13) and 
the Court is not depnved if its judicial power to hear and decide objections 
to the division of the estate made by the Collectcr (14) The partition must. 
It was held, be made b) the Collector only m cases where the partition sought 
includes the partition of revenue eo a*! to convert the estate into several 


(1) Klioonhclf Nubbcc Fatima 3C 5 jI 
(1878) [doubted m TTikmat v Wall un ncsso, 
12A.C0C(1889)], 3IohunChun.leri ■Sfobesh 
Chunder, 9 C 0G8 (1883) 

(2) Sakharam t Ilan Knslina OB J13 
(1831) 

(3) Narayanv Vithu,8B 039(1884) 

(4) Secretary of State v Nuodun 1® 
C 43o (1884) 

(5) Xluttavayyangar p Kudalalagayyangar. 
C3L 97(1882) lIuttnchidamlMir* t Komp 
pa 7 ir 382 (1884) 

(6) Dattatrayav Mahadji ICB 

(7) Ram Baynl t Jlrg’* C 4 40- 
(1834) 


(8) Ttajeoomareo i Copal Chun ler, 3 C 
;H (1878) 

(9) Ramjoy Choso I RamROnjun 3 C. I* 
t 307(1881) 

(10) Parbbudaa i Sliankarbaj, 11 B CO 
I8SG) 

(11) Der Gopal • Vesudev, 12 H 3<1 
1887) 

(12) Sbriniraa • Curunafh, 15 R 627 
1890) 

(13) Ganoji*UteLaf r Dhondu 14 R 450 
1890) 

( 14 ) Chunna Seetayyar Kri«hnaranamras 

9 Sr 435 (lS')r) 
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revenue paying estates (1) Later, however, it was held that partition of lands 
in a revenue paying estate could only be made by a Collector (2) This, 
however, was overruled by a Full Bench decision holding that a Civil Court 
could partition revenue paying estates save when the partition sought a separate 
allotment of revenue (3) Under sect 107 of the U 1 Land Kevenuo Act, the 
partition cannot be made by the Collector until the decree-holder’s name la 
recorded in the revenue papers (4) Where a person was entitled in puisuance 
of an order to be put into possession of a. parfictiHr village, and in exectifion 
of tins order the Collector put him in possession, under this section, of a wrong 
village, it was lield that the order of tlic Collector was a mere nullity, and that 
such person was entitled to sue for possession of the ^^Ila'Te ho was 
rightfully entitled to (5) 


Aerest and Petentjon. 

55 (1) A judgment-debtor may be arrested in execution 

Arnst anj *"7 liOUT and on ally dav, and 

Shall, as soon as practicable, be brought before 
the Court, and his detention may bo in the civil 'prison of the 
distnct in v^liich the Court ordeni^ the detention is situate, or, 
where such ciml prison dioes not afford suitable accommodation, 
in any other place which the Local Government may appoint 
for the detention of persons ordered by the Courts of such district 
to be detained : 

Provided, firstly, that, for the purpose of making an arrest 
under this section, no dwelhng-houso shall be entered after 
sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house 
shall be broken open unless such dwelling-house is in the occupancy 
of the judgment debtor and he refuses or tn any uay preients access 
thereto, but when the officer outhonzed to make the arrest has 
duly gained access to any dwcIIing-housc, ho may break open the 
door of any room in which he has reason to believe the judgment- 
debtor to be found : 

Provided, thirdly, that, if the room is in the actual occupancy 
of a woman who is not the judgment-debtor and who according 
to the customs of the countiy docs not appear in public, the 
officer authorized to inahe the arrest, shall give notice to her that 


(1) IXbi Smgh t SIioo Lali Smgh, 10 C 725(1897); 1 C W N 374 

203 (18S9) ; Zarliun t Cowri Sunkar, 15 C. (•*) Tulsi Das t Shco Xaram, 28 A 375 
lOSdfeOS) (1906); 3A E J 336 

(2) Sleliprban Rasioot « Dohart Ln), 23 G (5) ’Ualianijah of \)jtanagram i Soma 

67(1 (18%I Mtari, I7M L J 147(1900) 

(3) Jogolisliufy Kailash Clitirxlra, 21 C* 
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•'be 11 nt liUcrt) to willidr'^w, ritul, nftcr .'illoumg a rcnoiiablc 
timo for her to vitlidniw nml pMiig lior rcaionfil)lc hcility for 
'ntlidrawinp max rnirr fh'' room for tlic purpose of linking t)ic 
nrrcit • 

Proiidcfl, Jourthh/. thftty uherr the decree in execution of 
xxlnch a judgment delttor is arrested, is a decree for the payment 
of money and tlie judgment debtor paxs the amount of the 
decree and t)ie emts of tlie arrest to the ofTicor arresting him, 
such officer rIiiU at once release him 

(2) The fjocol Governmait may, hy iwtijicalion vi the local 
official Gazette, declare that any fcrson or class of jicrsons uhose 
arrest might he attended icith danger or inconicntcnce to the piihhc 
'^hall not be liable to arrest t» execution of a decree othcruisc than 
tn flccordfliicc uith such procedure as may be frcscrihcd by the Local 
Goicrnmcnl on this behalf 

(3) Where a judgment-debtor is arrested m execution of a 
decree for the faymeni of money and brought before the Court, 
the Court shall inform liim that he may apply to bo declared an 
insolvent, and that ho xxill be discharged if he has not committed 
any act of bad faitli regarding the subject of the apphcation and 
if he co»ipbc5 with the 'proiisions of the law of xnsohency for the 
time bcinq in force 

(4) Where a judgment debtor expresses ins intention to 
apply to he declared an tnsolieiU and fnrnishee security, to the 
satisfaction of the Court, that he xvill xvithin one month so applj , 
and that he xvill appear, xvhen called upon, in any froceeamg 
Upon the apphcation or upon the decree %n execution of which he 
was arrested, the Court shall release him from arrest, and, if he 
fails so to apply and to appear, the Court may either direct the 
security to be realized or commit him to the civil prison in 
execution of the decree 


A-rrest— This section corresponds with sect 33C of Act X of 1877 saio 
that the 2nd and 3rd provisos did not then appear These provisos as also 
the words ” In the case of a sardy such sccunty may be reaficed %n manner pro 
mdedhysed 253,’ were added by sect 336of ActXIV ofl882 In such Code 

the words in the first sub clause “rfrfenfton cml prison, and detained 

were expressed by “tmj.n5onn.errf/ "ctmljaiW ox jail and xmprtsoned 
The second proviso then commenced “ no outer door of a dicelhng house shall be 
brolenopcn. but" This has now been altered as indicated in italics by the 
present Code, which substitutes “ breal ’ for unf^jen and The words m 
Italics m the 3rd and 4th proviso and in the 2nd and 4fL sub clauses have been 
added by the present Code the words <‘furntsies security to the satisfaction of the 
Court being substituted for " furnish sujietent security The third sub clause 

m the Codes of 1877 and 1882 was prefaced hr The Local GoiernmetU may by 
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no'iJicationpubhshcdtntheqfficiulGasettgldirectthiitxoJienever” insteadol" H here,” 
and ended with the words places all his property iji yossmton of a recetier 
appointed by the Gouit " instead of the wor^ in italics it also provided that 
the application to be declared an insolvent was to be "under Chapter XX” 
See now Provisional Insolvency Act III of 1907 The provision as to the 
method of realizing the security has been omitted, as it comes within the pro 
Msionsofsect 145 

“A judgment-debtor may be arrested” — purdanasheen lady was 
not exempt from arrest (1) but see sect 56 which was introduced into the 
Code in 1888 

“May be ^■'rrested” — The officer arresting a judgment debtor must 
have the warrant of arrest in Lis possession at the time of maLuig the appre 
hension, otherwise it la illegal (2) A decree against the hypothecated propertj 
and against the defendants personally, and contaimng no condition for e^ecu 
tion first against the property, may be enforced against the person or the 
property of the judgment debtor, whichever the decree holder thinks best , (3) 
hut a decree merely against mortgaged property and making no personal 
order for payment, cannot be executed against the person of the judgment- 
debtor (4) 

“ On any day " — ^An arrest may be made on Sundaj under process of a 
Mofusail Court (5) 

“In any other place” — A bst of such places has been notified for 
Burma (C) and also for Madras (7) 

Sub clause (1), second provibo — Under the former Code an outer 
dooi could not be broken open It uas proposed to enact that if the 
judgment debtor or any person m whose dwelling house the officer authorized 
to make the arrest bad reason to believe the judgment debtor was to be 
found, refused access to bis house, such officer might remoao or open any lock 
or bolt and might break open any outer door The amendments in this 
proviso were suggested to prcient vexatious forms of resistance to execution 
which constantly obstruct decree holders in the execution of their decrees 
Afterwards, however, the amendment took its present form, the Select 
Committee stating that the^ Jiad carefully considered the provisions as to 
breaking open dwelling houses, and that they had come to the conclusion that 
it should be liifiited to dwelling houses in the occupancy of the judgment- 
debtor 

“Who IS not the judgment debtor”— It was formerly held that no 
order was necessary to enter a zenana of a purdanasheen judgment debtor,(8) 
but that decision was before sect 56 was included m the Code 


(I) Maharam o! Burdnan t IlarAds Sun tO) 1 JL IT C Ixu (18C9) 

dan, 1 B L. R 31 (16C8) (6) NotiScalion No 217, Jiurma Oa rllr 

(J) Fraprew r Anar Nath, 5 A 318 1897, Pl I»P 250 

J18S3) (7) Si Otorge Oa ttU, 1901 Pt I, 

(3) Joharimal r bant Lai. 9 A 48t (18S7) p 616 

(4) Bulan r Bainchandra 11 H HT (8) i Ko\Ia«likam nee 7 f* 

(IfiH-). 19(1881) 
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Sub-clause (2^ — Tins sub cKiw « mt<*n(i{‘d ti i.o\or tbo ctisos ol certain 
{K^ona or cUssca ot iicrsona wliov summin ntreat impht aa m the caap o{ 
Tauvrav Ronants be attended aith danpet or incnnaenience to the public 

Sub clause ^3) — l.nder the Codes o( 1877 and I8S2 thia proviaion onlj 
extended to such ptoainees as were notified b\ the Local Governments Sucli 
notifications avero published as to Assam (1) Bengal (2) Bombay (3) Burma (4) 
Central Provincea (5) Madras (G) N \t P and Oudh (7) and the Punjab (8) 
Vs to the Provincial InaoU enej law see now Vet III of 1007 %\Iiich tahea the 
place oi Cbaptcr XX of Ibc former Code 

“Apply to be declared —Under the Codes of 1877 and 1882 this 
ptoNiaionran ojij fi/ under CAopfer \ \ to he declared That Chapter did not 
apply to the tonna of Calcutta Madras or Bombaj (9) In such Presidency 
towns the judgment del tor might have appite 1 under the Act for the Belief of 
Insolvent Debtors 11 A 12 \jet c 21 (10) 

“ Expresses his intention to apply — ^If be does not and is committed 
to jail he might from jad appU under Chapter XX of the previous Code (but 
now the Provincial InsoUeni) Act 1007) and may be released under its pro 
visions (11) This section only applies to judgment debtors who are under arrest 
and not already committed to jail Wlien a debtor is imprisoned he can only 
bo discharged under sect 58(12) SceaboO XXI r 40 

“rumiahea security —The surety was under the Code of 1882 dis 
charged on the judgment debtor filing liis jietition m insolvency , (13) hut under 
the present section apparenth the surety would not be discharged until ll e 
judgment debtor had appeared also(14) Asmetyisihschargcdb) thedeafi 
of the judgment debtor before expiration of the time specified in the Mcui li v 
bond , (15) or if the proceedings tahen m execution of the decree ■wherein tl • 
security was furnished comes to an end or are struck off , (1C) or if secuutj is 


(!) Atwam Manual ol I^nc*! Butes arul 
OrilfT' fsb 1893 p 191 

(2) Bens#l Local Statulory Rules and 
Opl^rs 1903 voV »i p "0 
{3}Iloml)ay Li't ol 
Orders ed 18911 >oLi V -<00 
(4) I/iwer Burma Courts 'Manunl IWl 


I tra. 002 
(5) No 


3“5l, dalotl 28th Sept 1S“7, 
« PiTjl rireular 1—13 


(12) Inre Quaimc, 8 M Wl3 (I88v>j 

(13) KoylashChaiulrar CbrutWpLjrfi ir 

C 171 (1837) Ramran r O-rard } iu< 
(1890) D earkadaa t luLUa Ij i 
((89t) BannaMalt JaiiaaJJ.;. I''/ li- 
Imbchunrut IjiJji 21 if 5W(Iiy«(j f 
lutiyar v Knslinasamy, ZCi )1 { 

TAnglu I Hahnath 28 A li rj 

L.J m 

(H) In Asliii Ah > Vui '< 

(1907) the w urity <\hiu 
aeeordanec with tL> 

(IS) Kruhnaii • Ji Ui> ^ 
ret. Kshiq Ah r b* / t*! 
and Kc NaUn rSv << i 
RartcL 41 ( Vj (i 
wl»Kh oer urr 

citlter party _ 

tract) 
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deposited on conditions and tlie judgment debtor dies before an order is nisdo 
on bis application to be declared an insolvent (J) WJiere the judgment debtor 
has applied for declaration of insolvency, and proceedings m insolvency are 
pending on liis application, no apphcation for execution can be made against 
the judgment debtor s surety (2) 

“Shall release him from arrest”— A judgment debtor expressing his 
intention to file a petition and schedule under 11 12 'V ict c 21 and comply 

ing With the conditions of tins section, is entitled to be discharged from 
custody , (3) but ho will be haWe, though he has taken the benefit of the 
insolvency sections and while yet undischarged, to arrest in execution in 
respect of an unscheduled debt (4) A judgment debtor, who being arrested 
and released on furnishing eccuntj under this section, but who failed to apply 
to be declared an insolvent witlim the picscribed time, is liable to arrest, but 
not being arrested may apply to be declared on jnsohent at a subsequent 
date (5) 

“ Security to be realized ’ — ^A transferee decree holder whose transfer 
has been recognized is entitled to execute against the suiety (0) Where the 
surety by his bond undertook to pay the amount of the decree if the judgment 
debtor did not do so within a specified time and agreed that execution might 
issue under the bond without suit, it was held that though the bond nos some 
what outside the scope of this section as it was then n orded, summary execution 
could bo taken out (7) But where the bond, besides the usual covenants 
contained further stipulations as to what should happen if the judgment-debtor s 
application m insolvency wore refused, it was held that the latter stipulations 
did not come within the purview of this section as it was then worded (8) The 
enforcement of the liabilities of sureties is now governed b} sect 145 Sco 
notes thereto (9) 

Revision — An order refusing a surety’s discharge not being ippcnhblc, 

IS open to rei ision under sect 110 (10) 

] 56 Notwithstanding anything in this Part, the Coiut 

PioMMUenot an«toc sliall not order the arrest ot (?c(eu(ioa m the 
eSta S' SaMti; P"*®" of “ ’I' Oman in c^tecution of a 
money decree for the jjaymcnl of money. 


(1) ARliiq Alit MotilAvl,29A 4D6 

(2) Ijicgta Panile v Baijnoth Pandc, 28 
A 3S7 (1(K)0) 

(3) Tinsent, 8 27C(I88S) 

(I) PonHA Lall r Kanfaaiya, 10 C 85 
(I8SS) 

{’>) Alagappa r Satatliambal 25 M 721 
(I'K)2) . 

(0) Cliatholh V ‘laiJindari la 2fl M 25S 
( 1 " 02 ) 


(7) Kanirju IJi » Paiwdar, 4 0 L. J 311 
(lOOO, IOC M N 830 
{g) Janki DaR t Rain Partap 10 A 37 
(1893) 

(0) And as lo waiver by sorctiea of nglit 
to haro auit brought against them Kamc 
Kuddn Faiixdar. IOC \\ N 830(190CJ 
(lO) Banna Ms! t Jamna Das, 15 A 163 



Pmit U 
sr rs 


1 \rrm ion 


•JO I 


Arrest of women — llu^ Ruction wai inserted tin h<>t(i<U l»\ scit i 
Act ^ I ot 185^ 


57 The Loc'xl Goxcnimcnt nmj fi\ scales, giatluatcd l« 
‘O ™l >wtio™l,(5 o( 

inojitjil} allowaMccs pajable for tho sub- 
sistence of judgment-debtors 


Subsistence allowancee — For notifications (1) bj tiio Local Go\ ermnont 
of 'Madras see 'M'ldr'is I ist ol Local Rules and Ortlcw ed 1BD8, \ol i , p 105, 
SCO Burmali Rulci Manual ccl 1807 p 115 and for K IV I’ bco Korth Western 
ProMDces and Oiidh I isfc of I ocal Rules and OrdcfR ed 1801 p 113 Sects 330 
and 310 arc now 0 WI r 30 jw« 


58 (1) Vicry person rfffauicd in the end piison in execution 

of a dceice shall be so detained , — 

Dtttntion and release ulicre t)ic dccrcc IS foT the payment 

of a sum of money exceeding fifty rupees, for a period 
of SIX months, and, 

(b) in any other ease, for a period oj six uceka 
Proiided that he shall he released from such detention loforc \ 
the expiration of the said period of six montJis or six weeks, as the 
case may he , — 

(i) on the amount mentioned m tho warrant for hts 
detention being paid to the ofTiccr m clmrgo of the 
end prison, or 

(ji) on tbc decree against him being othcnviso fully satis- 
fied, or 

(lu) on the request of the person on whose application 
he has been so detains, or 

(jf)) on the omission hy the person, on whose application he 
has heen so defamed, to pay sxihsistcnce allowance 
Provided, also, that he shall not be released from such de- 
tention lender clause (it) or clause (itt), without tho order of tho 

A judgment debtor released from detention under this 
section shall not merely hy reason of his refease he discharged 
from Jus debt, but he shall not he baUe to be re arrested under 
the decree in execution of which he was detained in the ciwf 


prison 

Duration of impnsonraeTil — TUe first portion of tlie aection down to 
the Proviso corresponds tnth sect 278 of Act 'NMU of 1859 and sect 312 of 
the last Code, though the form of the section has been remodelled (nde port) 


(1) O Kiiv-aly note to *«t 33>J. 
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The section after the Proviso corresponds (with verbal alterations) to sect 311 of 
the last Code omitting clause (/) of that section which is no longer neccssarj 
owing to the remodelled form of tlio former sect M2 A prisoner once dis- 
charged for want of deposit of subsistence money should not be retaken (1) 
Where a person is imprisoned under sect 481 (now 0 III r 4) pott, 

imprisonment sudercd after decree must be taken into consideration in calculat- 
ing the SIX months (2) On the expiration of the period the prisoner is entitled 
to hi3 discharge whether the imprisonment has been continuous or only at 
intervals (3) The imprisonment la not a satisfaction of the decree, and the 
debtor can bo adjudicated an insoUent for it, (4) or Ins personal property 
may be taken in execution under the same decree (5) Tin® section docs not 
empower a Judge to fix a term of imprisonment at his discretion mtliin the 
maximum If none of the conditions mentioned m the proviso are fulfilled 
before the cxpny of six months or six weeks os the case maj be the judgment 
debtor remains in jail the full time (6) The language of clause (1) has thus been 
recast to show that this provision does not confer on the Court a discretion 
to fix shorter periods of impnsonrocnt than those prescribed This section 
does not apply to cases of imprisonment for contempt of Court (7) 

I 59 (1) At any time after a warrant for the arrest of a 

Release on ground of ptdgment debtor has been issued the Court 
may cancel it on the ground of Tit? senoii‘1 

illness 

(2) Wiiere a judgment dcbtoi lias been arrested, the Couit 
may release him if, in its opinion, he is not m a fit state of health 
to be detained in the civd -prison 

S) (3) Where a judgmcnt-debtoi has been committed to the 

) 1 civil pnson, he may be released therefrom — 

(а) bj the Local Government, on the ground of the existence 

of any infectious or contagious disease, oi 

(б) by the committing Court, oi any Court to winch that 

Court IS subordinate, on the ground of his suffering 
from any serious illness 

(4) A judgment-debtor released undci this section may be 
re arrested, but the period of Ins detention in the civil pnson shall 
not in the aggregate exceed that prescribed by section 58 


(1) /n re D varkolall Jlitter ]3ourke8Kcp 
I p 100, JanoJti Singh II07? JvftJooMnnJpl 
B L B F B 830 (1868) 

(2) Glianaahamdas t» Joliuri JfuB 7 11 
431 (1883) 

(3) Khoda Buksli t Shutroolali 5 All 
H C 320 (1873) 

(4) In the tnattcr o£ Ilagl ubhai Ttaro 
Chandra 6 Bom H a 8r (I860) 

(5) Janokj S ngh Rny t Kaloo ilundi 1 


B I R P B 889 (1808) 

(6) Subudhi V Surjj 13 M 141 (JSS9) 
foU Sorjan B bi v Sagai Jlnndal 5 C W I* 
145 ( 1900 ) 

(7) Martin v Lawrence 4 0 655 (18 0) 
An lotcrun discharge in Insolvency proceed 
inga IS not a discharge within the meaning 
of th a Beetion Sirraj I)in i Mahal r 33 A 
2 0 28** (1010) 


stc. m 
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Illness of Judgment debtor — ^Tlus «. imn turrcsjiond-s with sect 053 
of the last Code Vcl Go3 WM ft<Wo I to thnt Cidc 1 \ sect » of Act M of 
18 *^ 


An vciisiLVT 

60 . (1) rill folIowDg propert} is liable to attacliineiit [• 
Pfcpert)- UaWe Jo execution of a decree, natnei}, 

altathment and sale In lands houses or other buildings goods, 
MecojJon or decree Hionc) banknotes, cheques, bills of exchange, 
hundis promi«sor} note** Goaomment securities, bonds or other 
securities for inonc} debts shares m a corporation and, sate 
vs hereinafter mentioned all other saleable property, moveable 
or iiiunov cable belonging to the judgment debtor, or oacr uhich, 
or the profits of vluch he has a disposing pouer avluch he maj 
exercise for lus onn benefit uhether the same be held in the 
name of the judgment debtor or b> another peison m trust for 
him or on his behalf 

Provided that the following particulars shall not be habic 
to such attachment or sale, namelj — 

(a) the nccessar) wearing apparel, coohng lesseUy beds and 
bedding of the judgment debtor, lus wife and children, 
(ind such personal ornaments as^ ?n accordance mth 
rehpious usage, cannot he -parted uxih hy any uoman , 

(h) tools of artizans and where the judgment debtor is an 
agriculturist lus implements of husbandr) and such 
cattle and seed gram as may, in the opimon of the 
Court, be necessary to enable him to earn his hveh 
hood as such, and suck portion oj agricultural produce 
or of any class of agneuUiiral produce as may Jiaie 
been declared to he free from hahihty under the pro 
visions of the next following secfion , 

(c) houses and other bmldmgs {mth the materials and the 

sites thereof and the land immediately ap^rteiiant 
thereto and necessary for their enjoyment) belonging 
to an agriculturist and occupied by him, 

(d) books of account , 

(e) a mere right to sue for damages , 

(/) right of personal service , 

(9) stipends and gratuities allowed to pensioners of the 
Go^e^nment, or payable out of any service family 
pension fund in the Gazette of India by the 

Goicrnor General in Councif in (hs heJialft and 
political pensions , 
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(/^ alloiLanccs [hciwj less than salanj) of omj public officer 
01 of any servant of a railway company or local 
autlioiity uhtle absent f ran duty , 

(i) the salar} or alloiiances equal to salary of any such public 
officer or seriant as ts referred to t7i clause {h), while 
on duty, to the extent of — 

(?) the whole of the salary, where the salary docs 
not ovcced twent} rupees monthl} , 

(u) twenty rupees monthly, where the snlaiy 
exceeds twenty rupees and does not exceed 
forty rupees monthly , and 
(?n) one moiety of the salary m any other case , 
ij) the pay and allowances of persons to whom the Indian 
^ticles of War apply , 

(L) all compulsory deposits and other sums in or denied ftont 
any fimd to which the Proiident Funds Act, 1607, 
for the time being applies in so far as they aie dcclaicd 
by the said Act not to be liable to attachment , 

(1) tlie wages of labourers and domestic seivants uhelhei 
payable tn money or m kind, 

(w) an expectancy of succession by survivorship or other 
merely contingent or possible right or interest ; 

(«) a right to future maintenance , 

(o) any allowance declared by any law passed under the 

Indian Councils Acts, 1861 and 1802, to be exempt 
from habihty to attachment or sale in execution of a 
decree , and, 

(p) where the judgment-debtor is a person hable for the 

pay ment of land revenue, any moveable property 
winch, under any law for the time hesng apphcablc 
to him, is exempt from sale for the recovery of an 
arrear of such rei enue 


Explanation — The particulars mentioned in clauses (g), 
{h), (?), if), {1) and (o) are exempt fiom attachment or sale whether 
before or after they are actually payable 

(2) Nothing in this section imall be deemed — 

(o) to exempt houses and other bmldings {vnth the matcrnls 
and the sites thereof and the lands immediately 
appurtenant thereto and necessary foi their enjoy 
ment) from attachment or sale in execution of 
' . decrees for rent of any such house, building, site or 

^ land, or 

(6) to affect the promsions of iJie Army Act oi of any sinular 
law for the time b«ng in force 
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Property attachable —1 lie sub chuws of tins Rcctiou correspomls 
'\ith sect 205 of Act \ III of 1859 s*i\c that tho words " or other lutldiv^s," 
“ tnlcallc ” and " or oitr irAicA, or lAe projits of ir/.ic/i he hm a dixpoonj jioircr 
Khehl e in<\^j txcrex'ffor hxs encnheMfit' were added bj sect 2CG of Act X of 
1877, while the wonLi ' Oc cnpttal or joint tlock of any raifimy, bdnAniy or other 
pu&fic Company or” after the words “sAarei i»i ’ ha^o been omitted b) tho 
presentCodo Act X o(1877 added thep^o^^sos AccordiHj; to that Act (i) ran 
” On* rnoidy o/thesataryef a pu Wico^cer or o/’(Ac«criflnt of a liaiUcay Company ” 
and the final pro\ iso (b) ‘ to ajfect the SlatuUfor the tune being in force for punishing 
tnu'iny and desertion and for the better paymetU of the Army and their quarters ” 
The final pro\i«o (A) was gi\cn its picaent form, save for the words in italics, 
by Act XIV of 1882 whicii also altered the wording of tho litst prosiso (A) 
and added tho word* and yrotmltej” to pioM<o (y) Act of 1888 gase 
■ .■ ■ ■ ’ / - * i« alloicanccs 

* . * ' VIS 08 (o) and 

, d grain ” in 

pros iso (A), and •' and (o) " in the Explanation The word “ Indian ” in proviso 
01 was flubstUuted for " iYfltue ” b} Act XU of 1801 Tho portions appearing 
m italicr were added by the present Code Besides the ad^,'ions tints noted 
proviso (c) has been extended, its form under the Code of 1882 being "the 
materiaU of houses and other buildings belonging to ond occupied by oyne«?/nrf«ts,” 
and proviso (A) has been added 

In Airaero certain further properties nro exempt from attachment (1) 

“ Goods "-Spears and daggeis arc goods (2) 

“ Money "-—Mouoy paid into Court as tho prtomptiso price bj the 
holder of a decree for pro omption is not nttachablo b> n creditor of bucIi decree* 
holder , (3) nor is compensation money payable to a mortgagor in the hands 
of a Collector nttachablo in execution of o mortgigo decree, as tbc mortgagee 
should himself have applied for compensation (1) 

"Debts” — A debt must bo a iurf«,«,(cd and nli‘=oluto debt, not merely a 
sum of money which may or may not becoino pay nblo at floiiio future time, or the 
payment of which depends upon contingi nriea which limy or m ly not happen , 
it must at least bo an existing debt, though it nm\ Im p \y nhlo on a future date , (5) 
it must bo specific, oxisliiig and ilcriiiilofO) Dtbli are pajnMe at present 
or in tho future, ami lu England nto called “debts owing and ncctuing,” 
and there, not only can an order be made nltnilmig an aicnmig debt, but also 
an order for pay ment of fluclv debt wlun it luiomM payubh (7) A mere claim 
for unliquidated ilninagex cniiiiot Im* nttn(lud;(8) not can liquid ited damages 


(1) AjnwTP Hig I of INT7. » m 

(2) y\aU lljrtill t Him l‘n( t, i» 11 ftlH 
(ISSI) 

(3) AWu* SnUm i tMUynt. IW V 
(1807) 

(l)IlAKaM(iti 'U]«i»iiin1 KM 7n(|HaO 
(7) HeriUm tUnnU 27 t’ 7>»(tMt*i)| 4 
C. tv N’ I Jl I Ji'ii* Ui 


lUlHiAWiKb* i\lU« 1*0 \\ N TOSll'ioS) 
lU) Wmitt \ I nMli, U M I A 

SitflXTllj “II 1»U Ivii, Voo in 

fiiil I* t« 

(71 l"U' i\ ,1 u • U U, m Q K 521 

<u:m 

(a) ItiniUll » 110,^1,. 12 (I 11. i> *,25 
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on a verdict until judgment Ins l>cen signed (1) Jfoncj in tlic hands of a 
garnishee which lie is bound to paj is a debt (2) so is rent Hint is due , (3) 
but claims oi cr which no Court in Bntish India has jurisdiction art not debts 
liable to bo attached but the mere circumstance that the garnishee is at the 
time of tlio application for execution bejond the limits of British India would 
not of itself render the debt not liable to be attached (4) A gratuit) 
sanctioned by a Railwaj Company, the monc^ being in the handi of its paj 
master is not a debt and cannot be attached a-* the gift is not complete, (5) 
but a monthly allowance gi\en in pa}mcnt of an antecedent debt is attacliabk 
and an attachment may be made of half the montblj allowance when 3 week'? 
lia\e expired inasmuch as 3 weeks of the allowanee Jiad become an existm,. 
debt though payable on a future date (G) Aloncj due b} an agent or a \ endee 
to Ills principal or vendor is a debt and maj be attached and it is notneeessarj 
that tlie exact amount due should bo ascertained prior to attachment (7) but u 
\endora right or interest m the balance of purclmsc monej of lInmo^ cable 
property payable on execution of a conicjance is not a debt so long as the 
comeyanee remains unsigned (8) The salary of a private person is not 
attachable until it becomes due and is an existing debt (9) It was questionable 
whether arrears of interest due on Goxernment Promissory Notes was attach 
able (10) Idecree can be attached (11) but a decree formoncy though ajudgment 
debt 13 not liable to sale in execution and sect 273 of the former Code (corre 
spending with 0 SXI r 53 of the present Code) pro\jde the proceduic in 
execution (12) 

‘^Government securities — ^IoQe^ or other sccuuty deposited by tic 
judgment debtoi with a Eailway Company as sccuuty foi the perfopinanco of 
ills duties la attachable subject to the hen of the Railway Company, but not 
baleablo lyitil the deposit is at the disposal of the judgment debtor freed fiom 
such hen (13) 

‘All other saleable property — regards partnership propeity, it 
was held that it could not be attached and remoacd from the possession of the 
partners in execution of a decree against onh one of the partners (14) nor 


(1) Jones v Thompson 27 I*. J R NS 
234 (1858) 

(2) Booth t Trail (1883) 12 Q B D 8 

(3) aiitcheUt Lee L. R (1867) 20 3 
259 

(4) Ghsmshamlal t Bhanssli 5 B 249 
(1881) 

(5) Janki Has t East Indian Railway 
OA 634(1884) 

(G) Bambar Kocri i Rai Sham Risscn 9 
OWN "03 (1905) 

(7) Madho Das v Ramji Patak If A 286 
(1894) 

(8) Ahmad ud d n v MajLs Ra 3 A 12 
(1880) 

(9) Vyyavayyar t Virasanu 21 M 3J3 
{18J ) Dcm Prasad v A H Lewis 31 A 


309 (1909) It has been held that tbe non 
payment of a loan does not constitute a 
debt which can bo attached under this 
section Phul Cband t Chand Mai 30 A 252 
(1908) 

(10) Boistubchurn z Battye 1 Tay & Bell 
313 (1850) 

(11) Golam Mahomed v Indro Chand 16 
W B 34(1871) 

(12) Sultan Kuar v Gulzan Lai 2 A 290 
(1879) T ruvengada r Vythilinga 6 M 418 
(1888) 

(13) Xsruthan i Subramanya 9 M 203 
(1885) 

(14) Ivarimbhai t Conservator of Forests 
4 Bom 222(1879) 
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ronld one inrtiior ntlacli the interest of nnother paitiur in the partncrslup 
business m the Inntls of a llecei\er(l) and debts due from one partner to 
another Here not attachable (2) Tlic share of a partner in tlie partnership in 
the hands of anotlicr partner might be attached nhich should be done bj 
prohibitors order, (3) and esen the calc in execution of the interest of one 
partner, in a partnership dtssohed bj the death of his father and co partner 
\ras good.ff) but where tie interest attached and sold was m a subsisting 
partnership, the purcliaser could sue for dissolution and accounts (5) The 
effect of these decisions l\a\c been partial!) codified m 0 XXI t 49 The 
interest of an undnided father, a member of a llitakshara family, can be 
attached and sold This i$ the law m Bengal Madras, Allahabad and Bombaj 
But the purchaser merel) acquires the right to compel a partition os against 
the other co sharers of the judgment debtor (6) The interest of a son, (7) and 
cf ana other member of the joint family, is in the same position, (8) c%en that 
of a grandson m tlic lifetime of his father and grandfather (9) And propert) 
m the hands of a son or other descendant which is liahlc under llmdu law for 
the pa} ment of the debt of a deceased ancestor in respect of vhich a decree 
lias been passed shall be deemed to be the property of the deceased (JO) 
The equity of redemption in mortgaged property can be attached and sold 
in execution of a decree against the mortgagor, (11) but not if the person applj 
lug for attacliment and sale is also the mortgagee (l2) Mortgaged property 
ma} be attached but cannot be sold without a suit by the mortgagee under 
sect C7 of the Transfer of Property Act (13) Property is attachable c\en 
though it cannot be brought to sale without amt (14) A tenant s hereditarj 
and beneficial interest in property can be attached and sold, (15) but an interest 
in an occupancy tenure, winch is not transferable by custom or usage, is not 
saleable in execution 8a\c for rent under the Bengal Tcnanc} Act (16) A 
judgment debtor has a saleable interest to land upon wbich he was permitted 
to erect a mud house and occupy it for forty years without any reservation 
by the landlord that he could be ousted, but for which he paid rent (17) Tbo 
right to get back from the donee certain lands reserved to the judgment debtor 


(1) Abbot V Abbott 6 B R 3S2 
(1870) 

(2) Dwarka Alobun t LucUumoni, H C 
384 (1887) 

(SI* 1'baoia Sing !■ Kali las 5 B !>• B 38B 
(1870) 

(4) Poiratbeesatn t Bapanna, 13 SI 447 
(1800) 

(5) Jagat Chunder v lawar CUutwJer 20 
C 603 (1893), 800 alao /» re Bambridge, 
8C D 218, p 224 

(6) Docndyal c Jugdcop 3 C 198 (1877 
P C). 4I A 247 

(7) Jalbdar r Ram Lall 4 C 723 (1878) 

(8) RaiNarainr ■Nowtut,4Ct 809 (1879) 

(9) Jogol Kishorc r Shib Salial, i»A 430 
(I8S3) 

(10) Sect 53 


(11) Saraawatti Kabadwip SB L.R.3S0 
(1870), (Toasam Munra] r Deeo Djal 20 
W R 20(1873) 

(12) Kamuu v Ramlocliao, 5 B L. R 450 
(1870), Bbnggobutty t Shamaeburn 1 C 
337 (1876) 

(13) Chundra Natb i Burroda, 22 C. 813 
(1895) 

(14) Gouri SooLur » Anbhoyessury, 1 (X 
W N.xbv (1896) 

(15) Rameasur Ivath r Golamec Sahoo, 24 
IP R. 309 (1875). 

(16) Qbtram t- Copi Kanth, 24 C. 355 
(1897) , 1 C. W X 396 , Ilurga Charan r 
Kali Pnsanna,2G C. 727 (1S99) , 3 C. W I« 
586 

(17) lloorga PerehaJ r Brindiluo 13 
W R. 2-4 (1871). VB-L-lXlSa 
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payable to an auctioin er b} piircbascre o£ goods entrusted to liim for auction, 
except as to such amount ns the judgment debtor Ind a disposing j ower cxorcis 
able for his oan benefit (1) When the judgment debtor contracted to lay 
down a pasement for U and dejKisitcd materials for the i\orls and received 
an advance from B equal to the value, the materials vested in B and could 
not bo attached (2) The corpus of trust property in the bauds of a trustee 
cannot be attached , (3) iwr an insolvents property vested in the Official 
Assignee, (4) nor land assigned to a viidow bj way of maintenance vvith 
a provuso against alienation , (5) nor land ss^igned in beu of maintenance 
without any mention of such proviso, as coming under clause (n) of this 
section , (G) but Hnd let under n lease prohibiting the lessee assigmng the 
property either by Bale or gilt is attachable (7) bo is a donee s share m propertv 
given with a proviso that It should be held impartible (8) Jointfamily property 
IS attachable m execution of a decree against the father so as to affect the 
interests of his sons unless the sons can show that their shares were not answer 
able for the decree (0) In ^ladras the attachmcpt of the interest of an undivided 
member m a joint property in execution of a decree on a personal debt against 
him, constitutes a v alid charge in fav our of the judgment creditor and prevents 
the accrual to the other coparceners of the right of survjv orsliip on the death 
of the judgment debtor pending attachment (10) The income of property subject 
to a restraint upon anticipation accruing due after the date of the judgment 
Cannot be attached in execution of a decree against the separate property of a 
married woman (11) 

“Necessary wearing apparel ’ — This was the effect of a Bombay High 
Court decision in 1872 (12) A maugolsutra or necUacc worn by a married v\oiaan 
during the lifetime of her husband and never remov ed is exempt (13) (and see 
now amendment) , so are the clothes equipment and arms of a person subject 
to the Indian Marine Act , (14) so is the slrtdlan property of a Hindu wife when 
execution is sought of a decree against her husband (15) Property in zenanas 
IS not exempt from attachment (16) 

“ May, in the opinion of the Court, be necessary ’ —Beasts used m 
agriculture are not privileged Until the Court has declared them to be so (17) 

(J) Snuth t Allahabad Bank 23 A 135 (10) Bailur Knshnu i Lakshmana i M 

302{IS81) 

(2) S C C Reference 2 N tV P If C R (11) Goudoan t tenkatesa lloodelly, 17 

337 (1870) JL L J 363 (1!>07) Aa to question when a 

(3) Mobeeput v Lthan Chowdhry, 19 Policy ol Insurance is attachable, see 

W R 226 (1873) Biahen Cband tt Nadir Shankar t Umabai 15 Bom L R 320 326 
Hossein 15(3. 329 (1837 P C), 151 A 1 (1913) 

(4) Denobundhoo i Shushi Mohun J2 C (12) Gangaram i Parbliu, 9 B IL C 2 2 

L. R 60(1882) (1872) 

(5) DowaliP Apaji 10 B 342 (1886) (13) Appauai Tanganima 9B 106(188}) 

(6) Gulab t Bansidbai, 15 A 371 (1893), (14) Act Xlt of 18S7 e 8] 

see also Bansidbart GuUb, 16A 443(1894) (15) Tukaram i Gunaji 8 B H C t J 

(7) Golak Nath t ’Slalbura, 20 C 2"3 129(1871) 

(1871) (16) Doorga Churn 1 Hiircc lloboa 17 W 

(8) Narayanan r Kannan, 7 JL 315 R 86(1873) 

(1884) (17) Bakbir r Doorga l^auTn, 10 C 39 

(9) Jagalbait Bbukandw 11B37{18«6) (1SS3), 13 C L. P 200 
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‘^Houses and other buildings ’’—Pmjou? to tho proeent Code, this 
proviso only referred to the material of houses and other buildings, but it s\os 
held to extend to any bouse in the physical occupation of an agriculturist, or Lis 
representatives after Ins death, for tbo purposes of liis agricultural calling , (1) 
but “agriculturist” must bo construed in its strictest sense (3) TJie prni* 
lego refers to a liousc occupied by an agriculturist as an agriculturist, not to 
Ins town residence (3) If the ngncnltunst does not raise the question that 
a house is exempt from attachment when it was attached and sold lie cannot 
raise it in a suit for possession by the purchaser (4) If sold in execution of a 
decree for rent, other judgment creditors arc not entitled to rateable dis 
tribution of the proceeds under sect 73 (5) This ctomption does not prohibit 
their sale in execution of a mortgage decree if specifically mortgaged (6) The 
superstructure of a house belonging to a hhag in a hhagSeirt village is exempt 
from attachment under the proaiaiona of the Bhagdan Act (Bom Act V of 
1862) (7) IVherc a judgment debtor, aabose bouse bad been attached, claimed 
the benefit o! clause (c) and it was found that he was both an agnculturist and a 
zemindar it was held that it was meumbent on him to proi c that the house 
ui question was occupied by lum as an agriculturist (8) 

“ Books of account " — This was introduced ns the clTtct of a decision of 
the Bombay High Court in 1866 (9) The Court may jtowever direct tboir 
production in Court to prevent tlic judgment debtor maVing awaywjtb them (10) 

“ Mere right to sue for damages ” — This is the effect of the decisions of 
the Calcutta and Allahabad High Courts (11) Tbc right to bring a smt to set 
aside a sale is not attachable , (13) nor tbc right to sue for mesne profits , (13) 
but if a deciee lias been pa«i«ed it may be attached (14) The ngbt to appeal 
13 not attachable (15) 

“Any right of personal service -The right of worship of a Hindu 
idol cannot be sold m execution , (16) nor the right to the surplus profits of 
shebaitship , (17) nor a priestly office with emoluments , (18) but where a 


Jlaiulal, 7 B L It C85 


V Knelinaji, 28 B 125 
; Gcwbai, IS Bom L R 


(1) Radbakiaia t Balmnt 7 B 550 
(1883) 

(2) Jivas Bbaga t Hira Bhsiji, 12 B 363 
(1887) 

(3) Jfanectlal t 
(1905} 

(4) Pandurang 
(1903), Nwayaev 
278 (1912) 

(6) Veiulalv LaUia, 4 B 439(1880) 

(C) Bhagrandas v Hatbibhai, 4 B 25 
(1879) , bot see Bam Dial • Narpst, 33 A 
136 ^909) , Bbola Kalh i 3It Vaabon, W 
t 25 (\i2) 

(7) CoU^oT o! Broach r Vemlal, 31 B 
588 (1896) \ 

(8) Jamna ^rasod llaut v Raghunath 
Praspd, 35A 507(1913) 

(9) re IVutoiiW^a B H C.42(186(ij 


(10) Adjoodbya t Ibddleton, 3 N IV P 
H. C B 334 (1871) 

(11) Tu^uaitool t Raghunath, 7 B L. B 
186(1871). UMoo I A. 40, blabomed t 
SheoScvuk.CY W P H C P. 95(1874) 

(12) Chrapiet t Panna Lall, 14 W R 152 
(1870) 

(ISjShyam Chandv Land Mortgage Bank, 
O C 695 (1883) , 12 0 L R 440 

(14) Golam 31«homcdt Indro Cband, 15 
W B 31(1871), 7B L.B 318 

(15) Bipro protap v Deo Barain, 3 VV B 
5lis 16(1865) 

(16) Dubo Vfi53cr t> Snnibas, 5B L B.ei7 
(1870) , Kalce Churn t Bimgshce, IS W E 
339(1871), OB L R 727 

(17) Juggurnath i Kishcn Pershad, 7 
V\ R 2«>(1807) 

(18) 3IaUika v Pataumani, 1 d VV K 493 
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proj>ort) was hcquntluHl to nn idol with directions that the surplus income 
was to po to the fimiK of the demsed the interest in such surplus of a member 
of the famih could be sttsehed and soldfl) but the sendee would 
not be entitled to enter on the Isnd (2) If the surplus profits of shcbaitship 
be sold to the next shebait h»s ripht to auceced to the management would be 
quite unafiected ba execution proceedings during the lifetime of the former 
shcbaitfS) The interest of a sera ant of a temple m land avhich ho held as 
remuneration for his eera ice can be attached (4) \ Birth Moha Brahminy or 
right to ofiiciato at funeral cereinome'* being intangible and impalpable, cannot 
be attached (^i) so also a iipodAiitpana intU (a hcreditnr} priestly office) 
on the Godavari at Xasik as l>eing n right of personal sciaacc , (G) so is a joiishx 
tnlli , (7) and a mill cannot be sold in execution though its private alienation 
13 not absolutel) prohibited (8) but it ma\ be sold in execution if expresslj 
ordered bv the decree (H) 

“ Stipends ’ — This includes all pensions of a political nature payable 
directl) by tbc Goaernment , (10) also stipends allowed by Government to tbe 
members of the 'Mysore fami!) (II) The stipend of a Carnatic Stipendiary la 
not attachable (12) 

'* Gratuities ’ — This is not confined to those pajable to pensioners but 
includes gratuities granted in consideration of past servaccs (13) A bonus 

_ A 4 1 Ia. I n,l\ cn (. 4.1 n r,Al . t 


into force, the application for execution was not barred for want of a certificate 
under sect 4 of that Art (IC) A Zom tjarai lal is not a pension and is not 
privileged (17) 

“Pensions" — A private pension though not pinileged is not attach 
able save as to arrears accrued due (18) Arrears of Yeomiab pension acci 


dentally accumulated arc not liable 
Government but not revenue fiec 


(1) A«hutosIi t Doorga Churn Gl A IS2 
(1879 P C) 

(2) Sil rhunder r Sibkisscn 1 Bouin % 7a 
(1874) 

(3) rniDbakw Xarayan 7B 188(1882) 

(4) Lotlikar v Wagle, 0 B COG (1882) 

(5) Jhummon 1 Dinoonath 1611 B 171 
(1871) 

(6) Ganesli Banichandra t Shankar Kam 
Chandra 10 B 395(1880) 

(7) Govind V Ramkrishna 12 B 36G 
(1887) 

(8) Rajaram v Ganesh 23 B I3I (1898) 

(9) Sadashirt Jayantibai 8B 185(1883) 

(10) Bishambar r Imdad Mi 18 Cat 210 
(ISao P G) , L. R 17 1 A 181 , If ithu««mi 
V Alagt 20 M 423 (1002) 


to attachment (19) Land granted bj 
as reward foi services rendered is 


(11) Mohaincd Kuzulbash i Mnhanied 
Boseeroodccu 7 \l R 109 (1667) 

(12) llahoiatd M lul t Comai diir 4 AT 
ir C 277(1869) 

(13) Bawan Das « Sful Phan J C A 173 
(ISS4) 

(14) Sluhammed Khasim t Carli*‘r, 5 If 
2"2 (1882) 

(15) lalU Tramburntli i Vd ijani 2i M 
09(1903) 

(10) Dharamdas r Hafas]! 19 15. *’4) 
(1891) 

(17) Seerr-Un of Sl«t«' r Khemchan! 4 
B 432(1880) 

(18) BliojTubCliunlrrr Sla IhnbCTiua ler 
OGI-R. IJ(I8S0) 

(IS) RflAtTwl C..C. 5 Jf ir C 371 (Iv-O). 


I 



30U 


THE CODI- OI UVIE PROCEDUKL. 


Part If 

Slc no 


“Houses and other buildings” — PrcMous to tho present Code, tins 
proviso only referred to the material of houses and other buildings, but it A\oa 
lield to extend to any house m the physical occupation of an ngnculturist, or Ins 
icpresentatives after his death for the purposes of Ins agricultural calling , (1) 
but “agriculturist” must be construed in its strictest sense (2) Tlic privi- 
lege refers to a house occupied by an agriculturist as an agriculturist, not to 
his toTfn legidcnce (3) If the agncultunst does not raise the question that 
a house is exempt from attachment when it was attached and sold lic cannot 
raise it in a suit for possession by the purchaser (4) If sold in execution of a 
decree for rent other judgment creditors arc not entitled to rateable dis 
tribution of the proceeds under sect 73 C)) Tins exemption does not prohibit 
their Bale in execution of a mortgage decree if spccificallj mortgaged (G) Tin 
superstructure of a house belonging to a hhag in a hhngdan ^^llage is exempt 
from attachment under the provisions of the Bhagdan Act (Bom Act ^ of 
1862) (7) Where a judgment debtor, whose house had been attached, claimed 
the benefit of clause (c) audit was found that he was both an agriculturist aud a 
zemindar, it was licld that it was incumbent on him to prove that the house 
m question was occupied bj lum as an agriculturist (8) 

“ Books of aocount "—Tins was introduced as the effect of a decision of 
tho Bombay High Court m 1860(9) The Court miv however direct their 
pioductionmCourt to prevent the judgment debtor mahmg awaywith them (10' 

“ Mere right to sue for damages ’ —This is the effect of the decisions of 
the Calcutta and Allahabad High Courts (11) The right to bring a suit to set 
aside a sale is not attachable , (12) nor the right to sue for mesne profits , (13) 
bub if a decicc has been passed it ma> be attaclicd (14) The right to appeal 
la not attachable (15) 

“Any right of personal service” — ^Thc right of worship of a Hindu 
idol cannot be sold m execution , (16) nor the right to the surplus profits of 
shebaitship , (17) nor a priestly office with emoluments , (18) but where a 
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(11) Tufluaaool t Ragbunath, 7 B L R 
186(1871), 14 Moo lA 40. Alahomed r 
Sh«o ScTufc C N W P H C R 95 (1874) 

(12) Carapjet i Panna liall 14 W R 152 
(1870) 

(13) Sbyam Cband V Land Mortgage Bank, 
OC 695(1883), 13 0 L R 440 

(14) Golam Mahomed v Indro Chand, 15 
W B 34(1871), 7 B L R 318 

(16) Bipro Pfotap v Deo Narain 3 M 1 
Mu 16 (1865) 

(16) DuboMisscn Srmibas, 5B L B 617 
(1870) • Ivalce Churn v Bungshee, 15 W P 
330 (1871) , 6 B L R 727 

(17) Juggurnatb t Kuhen Pershad 7 
W B 206(1867) 

(18) Mallikav Pataiimani 1 C. W N 493 
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propprtr flu lU »h 1 to nn i !oI with ^lirofli itn timt tlio Kurj’IiH iiicoido 
Wit fo polo I'lO fiinjh 1 } f t] o st in 5in'li Burj'liiH of « mcmWr 

t’o f-vmilt fonll |k« ftttifjM iiinl but tlu \em!oe uouhl 

not ?«» onlitlr,! to rnlrr on if o liml (2) If ll r 'urplin I'Tofits of sbobiitsluji 
N* so} i In noil rfiiit fi»' upf t to surrocd to tlip imniiC'incnt would bo 
(imte nnilTortod bt rxrotiiion ^wiwwdinC' during tbr lifotiiiio of llio formor 
»*jcbatt (1) Tlio lntoro^^ of « ^rT'‘'nt of a (omplo in Iiml "Inoli bo liobl ns 
rcmnnpntion f >r bis fonifo ran Ik* nttirlKsUI) \ lUrih MoJm /JroA riling or 
nffbt to ofiimio ni funorsl momonios Iwinp mlangiMo nnd inipslpafdo, cannot 
bo flttacbcd , ('i) no nbo n ifi«» (a Iiorcditiir) priestly offico) 

on tlicGcwUvannI Xs«ik ns Iwinp » nplitof j*rrsonnl sorniro , (r.) so is 
rri/ti , ( 7 ) anj n rnnnot bo sold in rtooiition tlioiipli its prnatc nbonation 
IS not nbsoIutoU jirobil itod (S) bill it mat bo Bold m oxociitlon jf expressly 
ordered b\ tbo dccroo (0) 

“Stipends”— Tins mofudos all ponsions of a political natiiro pa^ablo 
ibrcctlj lij the rtotorninont . (10) also stipends allowed bj Goternnient to the 
rnembera of the Mrnore ftmiU (11) The Rtipend of a (’nrnntie Stipendiary is 

notattaeliablc()2)' 

“Gratuities"— This is not confined to those- p-vj able to pensioners, but 
incliides gratuities granted in eonsideration of past setMccsflS) A bonus 
granted in addition to a pension is also pnsileg'.d , (H) bo is tbo balaneo of 
pension unpaid at the tinio of tbo jK'nsioner’sdenth (It) )\henfhedefreoBonglit 
to be attached was pissed before the Tensions Act (XXIIl of 1671) cnnin 
into force, the application for cxeciitionwas not birred for N'fttit o! a certincate 
under sect 4 of that Act (Ifi) A Zom }nl is not a jieiision ami is not 
prmleped (17) 

“Pensions"— A private |>ensioii though not prnileped i« not attach 
able Rase as to arresrs neerned dne(lft) AtteatH of \eomiah penmon ncei. 
dentally accumulated arc not Imble to attnrhment (IH) Land granted bj 
fiovernment luit not revenue free, «« nwatil for RervireH rendered ir 


(1) Ashulosti ( I)oor^,ii riiiirit •)! A IS- 
P C ) 

(2) Sil)eliunJer e hiLUlsvn, 1 JIouIm>K^I 

(isno 

O) rnmbake Naray/ni, 7 B I«8(lHK*) 
(4) Lotl.kar v Wflgle, 0 U Ol'I fl«82) 

('■>) Tliummon » Dinoonafli 10 U H 17* 

(tMU 

(0) Ganctili Raiiiclian Irii t fihrttikar llnm 
chanilra 10 B 707(1880) * 

(7) Covml V Hamkrulina, 12 B SCO 
(1887) 

(8) Rajaram t- Gancli 23 B 131 (IBOB) 
(OlBadashivt Jayantilxii, 8 B 167(1883) 
(10) Binhamliar ( Im la 1 Mi 18 I'*! -I® 

(180IJ1* C), I,.R 171 A 181 { 
r Alagm 20 M 423(|f>i)-J) 


(11) J>|uliame<l Kuaiillaali i JMianie-I 
lluseerowtecn 7 M R 100 (1807) 

(12) Sfaliointil M i'-l • Oimniiliir 4 Sf 
ir C 477(1801) 

(M) Basnu Bvs • Mil fhanl (1 A 173 
(ISxJ) 

(II) JKxhaniiieil Ivliasim « fiiflitr, /5 M 
4-4(»KHi> 

(|7) \rtlU rrnml iralU » tinjjani, 4<I 'I 

AO (too*) 

(lA) lllisraiutaa i Hafaaji |0 II 2 <0 
(1894) 

(17) f^entary <-t f-lal** « Klii'Uidiaii I 4 
B «Jtl8«») 

(18) Bi o^rubCliiin l«Tr Jla llmlidiiin Irr, 
fit. UR lUdKiiO) 

(10) inf./rr,| (*►., S il Jf C 371 (l»* 
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not a pension and 13 attachable , (1) siiiuKtI) the grant of an annual 
sum made by Government as compensation for loss sustained by the grantee 
on account of improper resumption by Government of rent free lands (2) In 
England, superannuation allowance already accrued due to a retired police 
constable is attachable , (3) and pensions solely in respect of past services 
are liable to sequestration though half paj, being to some extent for future 
services, is not (4) A zcmindan granted (not revenue free) by Government 
as a reward for services rendered is not a pension (5) Pensions were excmplcd 
by Act XXIII of 1871 In clause ( 5 ) the words “mihtary or civil ” have been 
omitted as being of no value The word “pensioners” of itself covers every 
class of pensioner 

“Salary of any public officer” — Under sect 230 of Act VIII of 18 j 9, 
salaries of Railway fcrvants liad to be actually due before they could be 
attached , (6) similarly the salary of a Telegraph Officer , (7) but now the 
unprivileged portion can be attached in advance (8) The Calcutta High 
Court has held that while the pay of an Indian Staff Corps officer, as being of 
a public officer, comes withm the meaning of this section that of an officer of 
the Regular Porces not being of a public officer docs not , (9) and the Allahabad 
High Court has also held tiiat an officer of the Regular forces is not a public 
officer and that lus pay cannot bo attached (10) but in Madras it Las been held 
that be is a pubbo officer and Lis pay is attachable (11) Half tlie pay of persons 
subject to mihtary law other than soldiers of the regular forces is Lable to attach 
ment (12) An attachment upon the salary of a Railway servant ceases to be 
operative after ho has filed his petition in Insolvency, and should be withdrawn 
on notice being received of the making of the v estmg order (13) Tor definition 
of “ pubhc officer sco sect 2(17) Under the Code of 1859 the whole of the 
salary of a peon in the serv ice of a Jl/owfo/dar under Government could be attached 
if It had become due (14) The remuneration of a Watnndar cannot be attached 
while in the hands of the Collector or other disbursing officer but otlierwise 
if in the hands of the tcatandar himself (15) A Ihot is not a pnbhc officer and the 
percentage on collections received by bim js not salary and 13 attachable (16) The 
salary of a private person cannot be attached until it becomes due and a debt 


(1) Lachmi Naram v Makund Stagh, 26 
A G17{1904) 

(2) Jiban Ivtishna 1 Sripvti Charan 8 C 
W N 065(1901) 

(3) Booth V Trail 12 Q B D 8 (1883) 

(4) Dent v Dent L E 1 P & D 360 
(1807), WiUcock V Terrell L R 3 Ex D 
323 (1878) 

( 6 ) Lachmi Narain v Makund Singh 26 
A 617 (1904), Amna Bibi v Kajimm 
Nissa 31 A 382 (1909) 

( 6 ) Id matter of llollicb 10 W R 447 
(18C8) 2 B L R 108 

(7) Ilusson Bhamjeo v Hicks 18 W P 
121(1872) 

( 8 ) Bhoyrnb Clumdet r Madhub CJiunder, 


6 C L B 19 (1880) 

(9) Calcutta Trades Association t Ryland 
24 C 102 (189C) , V clchand t Bourchier 37 
B 26(1012), 14 Bom 777 

(10) LccLy i Bank of Upper Burma 33 
A 529(1911) 

(11) IVatsonv Lloyd 25 M 402(1901) 

( 12 ) 44 & 45 Vict c 58 8 151 

(13) In ma'ttcr of Donoghue 10 B 232 
(1894) 

(14) Teirara v Kusalji, 7 B H C A J 
110 (1870) 

(16) Ganpatlal v Sampatram 10 B H C 
400 (1873) 

(16) RaTji V Sayajirao 13 W R 673 
(1889) 
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rorinorh jt licld that tnouP) gircn bj Go^ornnlCIlttolffiscnnIlt8, 
not only for past pcr^^cc3 but aho as a retainer for future scrMcffl cannot be 
nttaclied, ami that the paj of n Goacmincnt ofncin! was not attachable (2) 

“One moiety of the salary* — ^Tlint under tlio Code of 1882 was 
half the paLary or Icaae allowance actuallj pajablefS) but under the present 
Code it refers onh to salary or allowance equal to falarj while on duty In 
a rec'’nt ca«c it has been held that a saLan m propertj of an in'ohent 
withm the meaning of the Proaineial In'ohencj Act ( ect IC sub sect 2, 
chu'o o), ba which proM«ion rend uiili this section the amount of the 
appropriation of the income of a public ofiiccr for the benefit of his creditors 
Ins been fixed (1) 


“ Pay and allowances *— Xor is the pay or allowance of a person subject 
to the Indian Marine Act below the position of a gazetted officer, liable to 
attachment (5) 


“Wages of labourers and domestic servants’ — Labourers are 
persons who earn their dailj bread b> personal, manual labour or m occupations 
whicli icquiro little or no art skill or previous education Their wages mo} 
depend on the amount they do (C) Tor what is included m domestic servant, 
see eases noted (7) In England the attacliinent by any Court of Becord or 
inferior Court of tlio wages of an) seraant, labourer, or workman was abolished 
in 1870 (8) 

“An expectancy ofsuccession’— This includes the right of a reaoi- 
sioner to succeed on tho death of a Hindu widow if he happen to suiano 
her (9) Alto tho life interest in the residue of tlic property of a testator 
ascortamablc after full administration. (10) or a sons interest in his father’s 
estate w Inch was beaueathed to his mother for life , (1 1 ) or the bfe interest which 
a lud^mcnt debtor would be entitled to in an estate after the payment of certain 
charges, cannot bo sold in execution (12) Wicro howeacr a Mahomedan 
by deed granted propert) to l.is wife on condition that if she had a 
child by him the grant should bo a perpetual mlurruri and if no child then a 
life inokurruri witli remainder to the settlors two sons the interest of one o 
such sons was attachable . (13) so is the interest of a person who makes a gift of 
land to a Hindu widow for her maintennnee such interest being a > ested interest 
inthehnd(14) 


(1) Ayyavajyor » 'irasami 21 V ^3 
(1897), Doti Prassd t Lewis 31 A 301 
(1909) 

(2) RajbuUub Seal t Mackenzie Fulton 
82 (1859) 

(3) Beard V Egerton, 0 D 1"9 (low) 

(4) Ham Cbandra Neogi r SjamaCharan, 
19C L J 83 (1913) 

(5) Act XI\ of 1887. * 81 

(0) Jeclmndt Aba CB 132(1^) 

(7) Uhanno Scrang* ' *’ 


(9) Koraj Koonwart Kooiol Koonwar, C 
11 B 3((I6CC), Bara CJbnndcr t Dburmo, 
J5 IV B. F B 17(1871), 7 B I,. B. 311 , 
ero also Gour Surun i Bara Sunin 8 B B 
253 (1867) 

(10) Beebeo Tokai t Davod MuIIick, 4 
11 r 87(1665) 

(11) Anandibai i Bsjaratn. 22 B 9$t 
(189-) 

(12) Beebeo Total r Btglar, 6 Moo I A 
610(I85r). 7 B I* B 241 

(13) LWs Uunlir r ZaLnr Fatuna 17 
I V 201 (16S9) 

{!») Kaehnam r Barup Cluiid, 10 A 4r2 
(1885) 
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“ Other merely contingent or possible right or interest ” — As, for 
instance a vendors right in the balance of purchase-money payable on the 
execution of i con\eyance, so long as the conveyance is not executed, (1) or a 
claim under a future awaidofnrbitmtion,(3) the interest in pre empted property 
of a successful pre emptor who has not yet paid the pre emptive puce fixed 
by bis decTeo,(3) but property the subject of an cjistmg suit is attachable, 
tliougb the Court would order its sale fat the fittest and most proper time (4) 
A ^ ested remainder in a house is attachable (5) A mere right to rccei% e profits 
which are not yet due is not attachable (6) 

“ Eight to future maintenance ” — The mere ngbt to future mamtenance 
cannot be attached (7) This includes land assigned to a widov in heu of 
maintenance (8) but without any right of alienation (9) The right of a Hindu 
widow to reside in her husband a family house is a purely personal right and 
cannot he attached under this section (10) Formeily, the Court might order 
the party chargeable with the payment of an instalment ot maintenance about to 
become due not to pay and the judgment debtor not to receix o, so that it be 
paid either to such person as the Court should direct or that an arrangement 
under sect 268 (0 XXI r 46) fonts collection or adimmstration he made (11) 
This, however, has not been the practice since (12) An annuity given by will, 
not by any right of mamtenance, but out of the testator’s bounty, is attach- 
able , (13) 80 are arrears of maintenance already accrued due (14) The income 
of a fund in hands of trustees payable half yearly to the judgment debtor cannot 
be attached after the last payment has been made and before the next js pay 
able theiebcing no debt " owing or accruing , ” (15) but under the Code of 1859, 
an anniuty charged on an estate could be attached ot the instance of the person 
by whom it was then payable he having inherited the estate from the grantor 
of the annuity (16) so can maintenance charged by deed on the grantor’s property 
and recoverable by suit on non payment , (17) also, in execution of a mortgage 
decree, the right to receive an allowance assigned to the judgment debtor’s 
deceased wife in hen of Jier share of landed property and inherited by him from 


(1) Ahmad ud dm v M-ijlis Rai 3 A 12 
(1880) 

(2) TufEozzool r Pughoonath 14 Woo 
I A 40 (1871) , 7 L L R 186 

(3) Gorakh Stngli v Sidh Gopal $ A I J 
181(1900) 28 A 383 

(4) Ram Chunder t Nimd T all, 10 \\ P 
132 (1873) 

(5) AnTiaji i (Hiandrabai 17 P 503 
(1893) 

(C) Shf-r Smgh V Sn Bam, 30 A 246 
{XD03) 

(7) Duloon t Sungun 7W R 311 (1867) 
Wonessur v Rishen 23 M R 427 
(18-5) 

(8) Qwlah Knar v Bansidhar 15 A 371 
(1891) 

(9) Want<>ami « Ammani 15 JI L J 7 


(10) Salalvshi t I atslmia^ra, 31 W 500 
(1908) 

(11) Monc'ssur r BeerProtip, 15 W R ISS 
(1871), E L R 640, Clmlowno*.’ Niimoo 
dali, 24 IV R 5 (1876) 

(12) Hartdas v Baroda Kisl ore S’" C 38 
(1899), 4C W N 87 

(13) GopalLalSealv Marsden lOC N 
1102 (1906) 

(14) Kasheeahuree u Greesh Chtinder, C 
W R 04(1866), Hoyinobuttyf Koroona 8 
W R 41 (1867) 

(16) W«bb V Stenton U Q B D 518 
(18S3) 

(16) DUera) Mabtubr Dlmn Coomaree, 17 
W R 251(1871) 

(17) Enact Ho"! om v Nujeeboonesaa,* 11 
W R 138(1809) 
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Iicrnml mortgaged b) luin(l) So where a pctaoii slUs projKttj in comidtriOon 
of a pajment down -md an annmtj the annuitN la attachable even where tlu 
pvirclnser is the Court of \\ ards (2) But the income of propert) belonging 
to a mamed woman, subject to a rcatraint on anticipation accruing due oftc- 
the date of a decree against such mamed womans separate property under 
sect 8 of the Jlatried Woman s Property Act is not bable to attachment in 
execution of Bucli decree An hereditary grant of an allowance of paddy 
out of the jneUcaram of certain land is not a right to future maintenance (4) 
It has been recently held that this exemption of a right to future maintenance 
does not affect ptop^'it y or an interest in property is Inch w as granted for mam 
tcnancc, and that thus the crop standing on land allotted to a widow for mam 
tenance can be attached (5) V distinction has been recognized between o right 
to rcceis c monc\ for purposes of mamtenanct properly so called and a right or 
interest m projicrtv which forms a fund or estate out of which an mnint} is 
paid to the grantee — the former is a personal right and inalienable, the latter 
can be alienated Where an appellant conxeyed his estate to his son, but 
retained a right to rcceix c from him a certain sum annually it w as held that this 
was not aright to future maintcnaneo but a valuable interest m the property (G) 

61 Tht Local boicnment, iiUh the prcuous sanction of 
Partiaf exemption of the (jotcrnoT General III Council, man, hu 
Hfjr/cu/tiim/ produce ijencrol or SMcial ouhr 'pulUshcd in the local 
official Gazette, declare that sitcli portion of agricultural ^reduce 
or of any class of agricultural produce, as may appear to the Local 
Goicrnmcnt to be necessary for the purpose of providing until the 
next Iianestfor the due cullnation of the land and for iiie support 
of the judgment debtor c^nd hs family shall, in the case of aUam. 
cuUiirisis or of any class of agriculturists, he exempted from hah^tu 
to attachment or sale in execution of a decree 


Attachment of agricultural produce ’’—See 0 XXI tr 44 and 45 
'lhc->c proMSioas which in the ofiginal Bill aficctcd “growing crops” onlr 
have been extended to all ‘ agncullural produce” While it^gs been con^ 
aidcrcd that the Court should attach such produce, which will now m all c 
ho treated as mox cable property , by tahmg it into its possession and custo^^* 
at the Slice time the procedure relating to the '* actual seizure " of moreahles 

«op. and laxmg ie,,anl to tht 

Uh respect to the sale of -'a",! 

^ been deemed to erist snai'' 4 - 

allowing such produce to bo ordinaniy remoxed on attachment In^tl ' 


( 1 ) bsliniit Hossemt LuckhiKam IOC (&) Oobmdi r M(«cnatclii 'll it 
52IO8SI) (lail) 

(’) Har Siiankif c Baijnsth D«, 23 L (6) PadmnunJr R«m. tv v ^ 
in (I'M!) J »niiii:), nan x ‘“Ci, 

(3) Goudoin* Xcnkatcoa 30XL3"S(|ot|T| H»id%r,38C 13(loiO) l^rr t’ » 

(1) tardjanalhae 30 51 2“9(1 ■)“) Vundari r SarwU ]<* / f T i/ 

8 C. 1 : ^ J 3'3 
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3 02 N« ji i''*i tMi-uuiic- pn*i-v- 

suzuro of ffoi«trt/ in djzccti/ij t»j autiiorzziji:: 

/ ui j/ou* mu\« il»lt piop rt\ 'slnll ai 

Ikju c ift‘J hiiiiM t vml It>n 

(J) No oiil«i tlo<jt yl u. dwelling hou^-' ‘•uiU Ja I 
iiiihso tii/ch dvflliivj hous* ib ?n th*' vtttipa^tc^ of tin 
lUlitof Olid hi njusit or m onj vui/ picipnts 
\v]iLn//<t ]}ii'^on iJA/idiWj iimj buth ywoe-sb liab did\ gc 
\i) any dWfJlmg house, h< hjtak ojjfi) the dooi o 
\u wliuh lit iuis jt isoii to b<lie\e anj buth property t 
(J) \\’lun // loom Hi <i do dhruj house is jn 
tiKUpiii'J of H Avoimm t'Jio tccojJjjig to th? ciist< 
umuUi, not- upptui m public, the pubou txt 


hi-o 63 

proLCSb shall give notice to such vw.* i \ 
to ^^lthd^a^^ , and, after allowing i 

withdraw' and guniig hci loabonihle fi.‘ u « , . 
may enter such room for the 
using at the same time e\ery precauti‘»i. < 
pronsious, to prevent its clandestine ifmvu 

Seizure of property — M,cli(m iww * • ■ , _ , 
sponds witlv sect 271 of Act X of 1877 witfi *3 
tho vrorda "/lousc or other 6««Wiij wtre uw 1 t 

Tho first senteacc i\a3 added by xVet XIV «»1 j 

8ub clause (2) commenced with the words or tUH ^ 

()/■ o Jiceflmg /lOiise insteul of the words m iuIkis ^ 

nunced Vroudrd that tht room he matead of {}/>/*< ^ 
house while tho word “ IrcoL m aub<Uu-* (2) J.j ^ 
tm/ttsc»v and llio second sub clause ban \it>u ntji'f j 
line with sect 55, ohJc 

» Any outer door ’ —It was formerly hold iliat I , 
dyoi of a shop , (1) or lemosc lochs on the door of a ^ ^ 
lochs for safe custody 12) Under the earlier Codes, whu)» pry 
open of any outer door of a dwellm? house it was he! 1 il « p j 


breahopenanyouterdoor, that 18 , any outer door of tho dw»! ^ 

defendant but not of the house of a stranger '* U\ 

« Break open A person e-eccuting a process lot mt u J ,/ 
ables having gained access to tlx 
loch from the door of a room lo 
moveable property was lodged [ 

jierson in execution of a decree igainxi the lud^mont deldor U * " ' 

if it turns out tint tho person or goods of the debtor are not hi 11/ ^// ” ' 
" Actual occupancy of a woman —This provimou do. s ri'd k't ' ^ 
the arrest of a purdsnashecn woman (0) \ , 

As to arrest, see sects 55 and 132 

63. (1) Where property not m the custoUj uf any {•, 

« ^ i« ts unrfer aHacfiMitnf m execution of dfvr./''^ 

Property aUaenea in ^ -in 

letution ot decrees oi lUOTC C-outls than ono, the Court whn b i ' 

HJ, 


erecutlOD v. 
several Courts 

(l) Dimodat I’ftTsoUm 
Bom B&(J8<S) 


one, f he Court wlm h 

receive or realize such property ami »| 'j 

IsSvar Jetba, 3 (4| Konaasawmy r 

n c. 160 (1870) y- M 

.e - .■.« r> ppg f. Csit, 7 L If t f, « 

(1870) M 

• ■ (0) K«Ju£aW.T; r KojUsliUuun 

19(1661) '• 


127 (1871) 
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determine any claim tlicicto and any objection to tlic attachuieut 
tliereol shall be the Court of highest grade, or, ^\Uerc there is no 
diifereaco m grade l>et^\eeli such Courts, the Court under vliosc 
decree the property was first attached. 

(?) Nothing tn this section shall be deemed to iniahdatc antj 
■proceeding taken by a Cmirl execiilmg one of such decrees. 

Attachment under eceeral decrees — ^Tius Bcction w the same aa lect 
285 oi Act X of J877 that the words “ts ttndrr {[(technent” iia'c 
been substituted for “ Aaa hten aUached’ jmil sub cHu'*'' (2) added f'} the 
))resent Code It only applies to cases «{ attacUnicat and not to sale* (i) Jt 
JS doubtful if it applies to imjT»>\c»bfe propert) ,(2) but the Madras High 
Court has held that it docs (3) It onlj applies ivhcte the Coiiils arc all uthcr 
Civil Courts or Revenue Courts and not to cases of conBict between Civil and 
Rcvcuua Courts. 

“ Decrees of more Courts than one”— 'ihn scetjon does not apply 
0 here there is not more than one existing attachment Thus where in execution 
of a mortgage decree of the first mortgagee the Slunsif attached, aud then the 
'suboidiuatc Judge attached and sold m execution of a decree of the second 
muitgageo the subsequent sale by tbe Jlunsif uas \ahi\ C^) 

‘ The Court which shall receive or realise such property and 
shall determine"— This mclmlcsthc sale of the attached propeitj , (6) also 
the power of deciding objections to th* attachment, of deternuiung claims made 
to the property, of ordering the sale thereof and receiving the sale proceeds, 
and of providing for tbeir distribution under sect 75 [1) It has been held that 
the words ‘ olairn thereto and an} objection to the attachment ” refer to claims 
and objections of a sotfwhicli can be summarily decided in execution proceed 
lags (8) 

“Shall be the Court of highest grade "—It was held under tlic 
former Code that this does not take awi) the jurisdiction of the inferior 
Court and its proceedings in contravention would be Mtiatcd only wfierc 
there liad been notice of the proceedings in the superior Coui-t , (9) but 
if there were notice, a sale by tbc infmor Court would be bad (iO) Thus where 
Pales were held by the Subordinate Judge and the Small Cause Court 
{the latter having notice of the iormei’s attachmentV on the game day, it was 
held that the purchaser at tlie Subordinate Judge’s sale bad the better title (10) 

(1) Chunni Lai t Ddu Prasad, 3 A 356 (16661 

(ibSO) (7) Ba«ln Prasad i Sarua Lai 4 A. 3''0 

(2) Obhoy Churn i Oolam Ah, 7 C 410 {16$2), Bhagnan Chandra Kntnatna v 

(1681) Oiandra iJala Gupta. 1 C L J 07 (1«I02X 

(3) MuttuVaruppan i Multuiainahnga 7 (8) Bamjas t Guru Cliaran, 14 G W 

U 47 (1883) 396(190')) 

(4) Jtaghuhar t BanVe Lai 23 A 182 (9) Ku^ayaa i Ithuhulti, 22 "'IS 

(1900) (1808) , Bykant Lath t Bajendro, 12 C 333 

(5) Stowell i Ajudhu Nath, 8 \ 055 (1885) 

(1880 (10) AWul Karim t Tliskurdis.Sa L bS 

(0) Abdul Karim t lhakordw, 2J 11 6b (18%) 
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So whcr(* a boii^p "itt xrliod In a 'Mit^urdmatr lodge wai attarJied ami nolil bj 
a Mimsit and snbwjucntlv nahl b\ tlw Subordinate Tudge the Munsil r nab 
vraR m\ahd (1) but ulicre iiroportj is sold by an inferior Court bj inintakc 
(due to ita not iia\iiig receixcd notice o{ the proceedings in tlio BU[)etior 
Court) the sale slunild not b** set aside but the superior Court slinuld adopt 
tUo sale and distribute tbo assets (2) Tlio Calcutta Iligb Court, following 
tbis last case and dissenting from the two AUabnbad and the Madras cases 
just referred to (but apparentlj wetloohjng the question of notice) held that 
where the first ^lunslI s Court attnebed property and tbcrcaftci the second 
"Munsif 8 Court attached and sold the same ptopertj the sale was valid though 
the two Courts were of the same grade (3) The Bombay High Court then 
held (the question of notice not being mentioned) that where the second 
Subordinate Judge attached and sold property which, however, was attached 
by tbe first Subordinate Judge before the sale the sale was valid (4) So where 
the Munsif attached and sold while an attachment subsisted of the Sub 
ordinate Judge the Calcutta High Court held tbe sale was vahd, Dus 
section being racrclj one for procedure to prevent different claims arising out 
of attachment and sale by different Courts (6) Where the same proprity 
has been attached by two Courts of different grades, a sale by the Court of 
lower grade is not less invalid because it was ignorant of the attachment by 
the Court ot higher grade, all the rulings of the Allahabad High Court being 
this way, though opposed to the rulings of ^^adTa3 and Bombay (C) Tin 
Calcutta High Court lias recently held that wbete the same property is undir 
attachment by two Courts of different grades a sale effected by the Court of a 
lower grade is not a nulbty (7) TIio fact that prior to the attachment by tlm 
superior Court, proceedings subsequent to attachment had hcen taken by tli< 
inferior Court, was held not to affect the operation of this section (8) Again, 
where a Subordinate Judge made an order for attachment before judgment, 
which became operative on a decree being subsequently obtained after attaib- 
inent, but the day before sale by a Munsif, and thereupon the Subordiiiati 

- - ' ^ f *1 . .J r— <1. V. I ( 


was raised in tbe second clause (9) 

In the N W P the Court of a Munsif must for the purposes of this sertiou 


(1) MuttQkaruppaa i tlaltoramslinga 7 
M 47 (ISSS) Aphony Nath r Sham* 
SuniUri, C A 015 (1^83) Ba4n Pr*s*il r 
‘laran Lai, 4 A 330 (ISS2) 

(2) Jlykaat Nath r Itajfwlra 12 t 333 
(lbs5) 

(3) DwarVa Nath r Tlankw Ilrhari 10 C 
Ml (is'ill 

(4) ralrl Naranj; r Haritla* IS B 45S 
(ll>03), TumukUl r Katran {a< 10 B 127 
(ISSI) 

(') Paw Naram r V na Korrv 27 f 4^ 


<1897), GopiChaodBothrar Kaaeiminiw-K* 
31 a m (1907) 

(6) ChiraigtlAlr Javahir 3IaI, 20 A fiH 
(1901) . folL Hat Prasad t Jagan IaI, 27 > 
50(1901), Dvrpal* »■ PammhlaJ )} 
A, 527 (1909) 

(7) Gopi Cbaad Bothra r Kaa^mun«,^i,« 
Kliatna,31(J.62iJ, a.c,0C.L.J l3f){IW»7j 

(8) lUU.i>brn e Naram Da* IH A 
(1890). 

(9) Phazvan Chanlra r flatylfa M«li j 
a L. r 
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1)0 rcg')r<ic(l ns of ji higlier grn^o than a Court of Small Causes (1) Wicro 
thero js n conflict between a Civil Court and a, IJe^cnue Court, thm section 
does not apply and yvliiclicvcr Court first sells con\e}8 a good title (2) Sect 
73 does not require the transfer of a decree to the Court rvlicrc tlio 
process of realization is taking place as a condition precedent to an application 
under tlii^ section (3) 

] 64. Where an attachment has been maclo, any prnate 

Prtotj alicnaiion ot I'nn'^fir or tlehtertj oi the propeiiy attached 
property after attsch or oj any interest therein and any payment to 
ment to bo voW judgmcnt-dchtor of any debt, dividend or 

other monies contrary to such allachmcnt^ shall be void as against 
all claims enforceable under the attachment. 

Larplanation — For the furfoscs of this section, claims enforce- 
able under an attachnent mehtde claims for the rateable dislrilu- 
tion of assets 

Alienation after attaohment — Tins section corresponds with sect 
240 of Act VIII of 1859, 8a\c that the words “ as against all clottns eifbtccallc 
under the atlachnient ’ were added by sect 270 of Act X of 1877, and that 
the wording of the earlier portion of that section which ran, “ TT/icri <wi 
altacJmeni has been mode hj actual seizure or by icniten order duly inimaied and 
made Inown tn manner aforesaid, any pnxatc alienalion of the properly oiiaehed, 
vihHher hy sale, gift, mortyaye or otkennse," has been replaced by the words 
(except those italicized) down to “ interest therein ” in this section The words 
italicized and the Explanation arc new As to the latter see last paragraph, 
post 

"Where an attachment has "been made" — The attachment must 
ho effectual (4) An attachment docs not create any charge or interest upon 
property in favour of the attaching creditor ns against other creditois , (5) it 
only prevents alienation and does not confer title , (6) but under a mortgage 
decree an attachment supplemented by an order for sale created a valid charge 
on the share of a Mitakshara co parcener who died thereafter (7) It has been 
held that this section includes an attachment before judgment in a suit which is 
subsequently decreed (8) But in a recent case in the Bombay High Court 
where attachment before judgment had been obtained against a Shtakshara 
CO parcener and he died before execution, it was held that execution could not 

(1} Balia Fam v Haghubar Dial 16 A (OJMotiLalt Karrabtildia, 2t I A 170, 

U (1803) 26 O 171 (P 0 1897), 1 C W N C39, 

(2) Eaghabar Dayal v Bante Ijd, 22 A Peacocl v Madan Gopal, C G W N O"" 

183(1000) (1902), ICtjshnasftwmy 1 Olfi Assignee 20 

(3) Har Bhagat i Ahftrvdaram 2 C W Hf M 673 (1903} 

32r (1807) (7) Bunsi t '^heo Peraad, 0 C 148, 

(4) Satya Charan Xfukerji » ITadhnli p 174 (P C 1879) 

riiander Jvarmokar, 0 C IV N 093(1005) (8) f aim Smgli « Jftngi I.al 24 C 631 

(5) Soobul Ctiimder v Riissiot Lall 16 C (1809) 

202 U888) 
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bo granted, since tlie other co parccncr’e right by sutvu orahip defeated such 
attachment fl) If no attiehmcnt wexe made but the property advertised for 
sale and the judgment-debtor inrumbcrcd the property, tlio decree holder 
could sell the property subject to the incumbrances which were not collusu e,(2) 
for a debtor may, although unsatisfied decrees arc outstanding ngainst him, 
prior to attachment, inahe an alienation for adequate consideration or gue a 
preference to a particular creditor oacr others notwithstanding that it may 
defeat an anticipated OTCcution (3) VTicn an order for attachment was made 
but Was not executed and the property was sold in c'cecution, an alienation 
after the order of attachment was good ns against the C’cccution purcliaser (4) 
Failure to affix a eojij of the notice in the Court House under sect 208 (0 XXI 
r 40), renders the attachment imalid as against a subsequent assignment (5) 
*’ i- * 1 /v-r xont rn or posted m the 

dinthcapphca 

. notice was not 

issued and published, the attachment was not such as was required by this 
section , (8) but the question of the non observance of the formahties of attach 
meat cannot be nised for the firet time on appeal to the Privy Conneil (9) The 
in\ ahdation of a piis ate transfer made pending an attachment of the piopertj 
transferred only results from a subsisting attachment An attachment ceases 
to bo operative from the moment money is paid into Court, or at tlio latest from 
the time satisfaction is entered (JO) 

“ Private Transfer "—These arc alienations which, if permitted, would 
defeat clatins legally enforceable under the attachment (11) and so far as they 
prejudice the esccution creditor they are void (12) They include a gar t pcs?iffi 
lease and also an ordinary agricultural lease, (13) end a sale after attachment 
to the mortgagee under a mortgage executed before attachment (14) as also an 
assignment of a Hindu widow’e life interest in the profits of immoveable pro 
petty lefti her by her husband’s will, (15) but the consent of a Jlahomedan 
heir to a bequest by a Mahomedan of more than one third of his estate is not 
an alienation under this section,(l6) not the lestmg of an msohent’s estate in 


(1) Subra Msngcsh Chandarariar r 
jHabadcTi iom 3Ian}ibbatta, 3S B lOS 
(1913) , dial Suiaj Cunsi v Sbeo Persad, 
supra, and citing Jloti IaiI i Karrabuldin, 
25 C 170(1807) 

(2) SahooClmndt) GeetnmSingh,2N W 
r H C B 20G(1S07) 

(3) SteplicnsQn t Baumgartner, 3 Agra, 
104 (1868) 

(4) Rameswan Ramtanu, 4P IaR A J 
24 (1809) 

(5) Satya Cliaran r Madhub Chundcr, 9 
G W N 691 (1905) 

(6) NurAhmadt AllafAli,3A 6R(1S78) 

(7) Guniant r Ilardwar, 3 A C99(igSl) 

(8) IWrarkannh » Raw CTiunilcr, I3ir R 
116(1870) 


(9) Ramkrisbna i Sur/unnisu, 6 C 129 
(1899 P C) 

(10) Kunbi Moossa i Alakki, 23 M 478, 
482 (1899), \ibhudhapuja i SuthasTrann, 
2S M 380 (Ip05) 

(11) AbdulRasbidr Gapre Lai, 20 A 421 
(169S) 

(12) Dinobusdhu r Jogmaya, 20 1 \ 9 
(1901) , 29 C 154 , C C W N 209 

(13) Debi Prasad i Paldeo, 18 A 123 
(1895) 

(14) Annavundaran r lya^asTwy, 01J H 
C 65(f871) 

(15) Kafha Kcrra r Dlinnbani, 21 R l 
(1898) 

(16) Prulaframr AMuIKavuni,26R 497 
(1902) 
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tl\o OfEaal Asaignec under a ^c^ting order, (1) nor tlie reneual o{ a mortgage, 
oTJgmaUy made beloic attachment, trhicJj doe-i not enhance the charge, (2) nor 
the execution o{ a comcyancc directed by a derrcc made alter attachment m 
terms ot an award of arhitiatoxs made before attachment, (3) nor an alienation 
made m compliance with the conditions of 0 XXI r 83 (4) The law in the 
Mofusni as to alienations by dcbtoia is the tex ret «i(cp (G) Even a mortgage 
after a grant of a certificate under O XXI r 83 will not affect the judgment- 
creditor’s ben under this spction unlcaa it be in strict conformity witli the pro* 
\ isions of 0 XXI r 83 (6) A mortgage to pay oft an incnmbTancet prior to 
the attaching creditor whose rights arc not prejudiced thereby, ib not ono within 
this section (7) 

“Contrary to such altachmenl” — 'The former words were “during 
the continuanee of the attachment" A lease prior to the attachment 
la good , (8) so is a hona fule sale even when the puTcliaser knew that the decree- 
holder was seeking to attach tho property.fO) and notwithstanding that 
it may defeat the anticipated execution (10) Pnoi to attachment a debtor 
may give priority to one creditor over another, notwithstanding judg- 
ment has been obtained against him (11) A c«n%eyanco executed by the 
judgment debtor after one atiachment ha* been permanently struck off and 
boforo a now attachment is issued is vahd (12) but the striking off of execution 
proceedings does not necessarily withdiaw an attachment so as to moke on 
alienation vahd , (13) though wlierc the first execution proceeding was stayeil 
by mutual agicemeut and a subsequent attacbment was considered necessary 
and was made, a mortgage executed prior to the second attachment was 
valid , (14) but if a subsequent attachTOcnt were superfluous it does not 
neutralize the attachment already subsisting (15) Where after the propertj 
was by an order released {torn attachment, a mortgage is vahd though on 
appeal from the order an order for partial attachment was made by consent , (16) 
hut it IS doubtful whether a conveyance executed during the continuance 
of an attachment becomes valid or ceases to be void as against the judg- 


(JJSarloes i Eundlio, VN W P H C R 
09 (I860) , ^adiyappa t Ponnatna, 8 M 554 
(ISSS} 

(2) JIahadevappa t Srinirasa, 4 M 417 
(1881), geo also Dmobundliu t Jogn>ay» 20 
I A 9(1901), 29 0 154, GO W S 209 

(3) Qurban t Ashral 4 A 219 (1882) 

(4) Shivlingappa v Chanbasappa 20 B 
337(1905), 8 Bom L R ID 

(6) Gopco CJbandci t Ram Ivomul W R 
1864, 179 

(6) Gurusami i tenkateamt, 14 M 877 
(}^90) 

(7) Abdul Rasbid \ Gappo Lai, 20 A 421 
(1895) 

(8) Feffredo t Slahomed A!jj(le«iur, 16 W 
P 75(1871) 

(9) Ram Barnn i Jankco Baboo, 22 W R 
472(1874), Rajannarjir Aideabir, 4B 7(V 


(1879) 

(10) Stepbeuaou i BauTOgartner, 3 Agra 
JOl (m*i) 

(11) Doorga Tewatee V Naipal, 3N W P 
a.C R 224(1870) 

(12) Puddomonee v Roy Slutboora, 20 W 
R 133(1873), 12 B L. R 411 . Indurjeotv 
LucluiMta, 2 1 W R 60 (1875) 

(13) Jagobundboo v Ehugwan 17 W E 
15 (1871) Soondur t Pihoona, 24 IV R 38 
(1875) 

(14) Matongmyv Cbowdhty, 25 W R 612 
(1830), Zaibunnissa v Jairam, I A 61G 
(1878), GungagoUit! RamBunder,8C Tj-E 
157 (1881) 

(16) Mookbesurt Rampbul. 6N R P If 
C R 70(1872) 

(16) lualwtySIohunt Jirdfiotrcd Mujaffer, 
l8ai8S{lB90) • 
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raent-creditor, and t!io»c clainirc urdf- b“ It »r< t-i 

bemz 6nb'<^uentlT struck ofi (U H * t*- b*< bwn < > ' (;) H v'fvvT 

in crecntjon of which the attichr f't w»s r si'* bo v A'tseb** c-t 

is in\ahd and nn ihcnation dunr» i»"» cv'— i- Njif ^ f t on s'-o 

other hand where an attachnent w*s riVs>e»! «** I j\m ji'e jwden oin 

debtor raortgaced the propertv 'ind theT-tflfr t''e owbr rcVivnc the altacn 
went was set a<:idc the inortirice was tnrOAl|; 4 ) ^\^ ere )iowic\cr the 
Jadgment^ebtor sold a part of tht attai’eil frv'jvrta and i^utlv [viid the 
attaching creditor, oho withdrto 1hi Attsshiitit tiu site wn \-iluf,(5) 
similarlr where a mortgage ms fTetutixl to etT in itt \ihnunt the deerce 
being satisfied before the mortsrisi ixesuteil hnt tlu utiehment i\nth 
drawn after the mortgage (G) Vndtr the tWe of lt\0 u wis held in 
alienation made pending attachment w-is not ninU \ahd b\ the subsequent 
removal of the attachment (T) V ule in pursuviue of au ittichmeiit being 
set aside does not displace the attachment (b)nordiHitlu dcithof the judgment 
debtor, (9) even though he l>e a Mititeliirn eojuneiur uud his interest 
in the propertj attached passed to the sutM'iug »ivpvretners(10) But it 
has been recently held that when the attichnu nt isnutxl) oni hefoi'e judgment 
It will be displaced by the death of a MitaksUirveo pmi iu r (11) \n attichment 
nme years old in execution of a decree UmIso m us oM mi tlu ahvence of other 
information must be assumed to hasobe<nremo\td (IJ) A purih m ixccutiou 
Under a decree by a landlord under the RcntBecoier\ Art of property prcNnouslj 
attached 18 subject to such attachment ,(13)80 aNow lure 1h» CoIUctornttachcd 
under the “Madras Abkati Act I of 1880 a subseqmut ivKtuhuiiul nnd silo under 
a civil decree was subject to the Conector’aattachimid (II) Ajmutgigci uhosc 
mortgage was prior to the attachment pnvatil) purrhns'd sulstqucntlj to 
attachment and whose purchase was void as agmnsl an luietum purchaser, 
could fall back on his mortgage (15) 

“All claims enforceable under tho nttaobmont*'— Au iihi iialion 
void only to the extent of all cJiims eiifmeeihli unilor tlio ntlai huiont fh) 


(1) Puddomoneo t Roy Muthoorn 20 U 
R 133 (1873), 12 B L B 411 

(2) Gobmd Singh t Zalim Singh 6 A 33 
(1883), Kunhit Maklu 23 SL 478 (18WJ) 

(3) Juggut Naram v Toolgce, 10 W B 00 

(1868) 1 B li R, A J 71 

(4) Bonomalit Piosunno 23 C 829(1896) 
Ah Ahmad V Rhansi Dhar. 31 A 367(1909) 

(5) Prannath t Shumboo, TUB 430 
(1867) 

(C) Buldeo t Kanaha 1 X W P IL C R 
27 (1869) 

(7) Ram Churn i Jhubboo 14 U R. 27 
(1870) Mahatabi SurnoMojw* 17 W 1 
222(18-1), 12 B RR 414 noto 

(8) Oossain Munraj • IVrn pN-al 2il \7 I*, 
20 (1873) 


(0) Shco I’raaad * lllrn l.nl 12 \ Ho 
(1830) 

(10) R«m PerBlial i I’artatl 20 C R)^ 
(1892) 

(11) Subra Arangeah Clint Inirnrknr t 
klahadcrt loin Slanjill ntin DH II nn 
<1913) 

(12) CoonjMsirp I uchinrp 20 W )l .||k 
(1873) 

(13) Subramanya r I^ajaram H M ffi 
(1885) 

(14) Sarangapani r Secretary t ( Hlnl'- |i| 
>L 479 (1803) 

(15) Gopal "^hoo r Cunga I rf«l « I li ( 
730 (1SS2) 

(IS) *!lurlingappa r Chanl*»n|/~i In I 
SSTIIW-,). RBom L.P^K 
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that 13, only against the e-^ccution creditor and pcisons claiming under him , (1) 
and only so far as may be necessary to secure the execution of the 
deciee , (2) and not as against all persons who at an} future time may possibly 
obtain executions (3) So where the sale was held at the instance of the 
second attaching creditor and tlie judgment-creditor had incumbered the 
property after the first attachment, but before the second, the sale was subject 
to the incumbrance, even though the first attaching creditor was paid out of 
the sale proceeds (1) Wlierc the private alienation in no way interferes with 
tho rights secured by bis decree to the attaching creditor it js not v oid , (C) 
and if the decree were paid off tho attachment ceased and the rights acquired 
pending that attachment became vahd,(C) and this would be so although 
tho attachment were not formallj withdrawn , ( 7 ) and even if the attachment 
were wrongly continued to secure payment of subsequent instalments under 
the decree not then pay<able, the instalment in respect of which the attachment 
was made liaving been paid off (7) 

“All claims” moana all legal claims (8) “All claims enforceable under 
the attachment ” is not synonymous with “ the claim of the attaching creditor ” 
as used in tho interpretation of sect 240 of Act VIII of 1859,(9) hut means 
all claims enforceable under attachments which have actually been mode and 
are perfected (10) This section is for the benefit of tho attaching creditor and 


did not amount to such attachments (10) The Bombay High Court held 
that claims under sect 73 arc claims enforceable under the attachment, 
and an assignment of monies subsequently rcahzed in execution, pending 
attachment, is void as against persons coming in subsequently and claiming 
distribution under sect 73 (12) This question has been set at rest by the Explana- 
tion to this clause (13) It was however, held that if the “ monies reahzcd ” 
arc tho proceeds of a pnvato abcnation brought into Court, in payment of tho 


ment must, however, be a subsisting one , if it is remov ed the alienation made 

(1) Puddomonce t RoyMuthoora, 20 W (1809), 4B L R,A J 20 

R 133 (1873), 12B L B 411 (8) AMool Raahid r Gappo I^al, 20 A 421 

(2) Dmendranath t Bamkumar, 7 C 107, (I89S) 

p 118(1881), IOC L R 281, 8I A 65 (9) Sorabp v Gormd Ramp, IG B 91, 

(3) Anund Lall v Jullodhur, 17 W R 313 p 100 (1891) 

(1872), lOB L B 134, HMooroI A 643, (10) Ganga Din v Ivhuahali, 7 A 702 

BalJlokundtJ Ramhit, 13 IV R 134(1869) (18S5) 

(4) Guru Prosad v Bmda Bib, 9 B L B (11) Babaji t> Gajanan, 11 B H C. 169 

180 (1872) (1874) 

(5) AbdnlRaabidr Gappo Lai, 20A 421 (12) Sorabji v Govind Eatnji, IG B 91 

(1898) (1891) 

(C) Umealx Chnnder t Raj Bullubb, 8 0 (18) Vclohand t> Mus^on, 14 Bom I P 

278(1882). IOC L B 204. KhmbaTchand 633(1912) 

i J^andram, 35 B 61C (Iflll) (14) Tibredhapriya « Yusiif'Sabib, 28 HI 

(7) rnmdhun i Kojla«b, 12 W R 437 380(1905), 15JI L. J 202 
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diuinj; ifs pondoncj ih \i1ii 1 ngain*it a RuWqHCnt nttirliing creditor, \\1 jo, 
if the ntfncliment Ind continued and the money were ronlired, miglit have claimed 
distribution under sect 2 '^j (non 73) (1) \\licre there Ins been an attschnient, 
followed first bj a pn\ stc nliemf ion and then bj petitions for rateable distribu- 
tion by other creditors and the attachment is then remosed, the eubsequent 
claims to rateable distribution go with it, because thej arc mcrelj claims 
enforceable under the attachment if it results m the realization of assets which 
the Court can distribute (2) The Kombaj High Court held under t)ic Code of 
18*52, that, notwithstanding sect 27G (sect Cl of the present Act), a prnatc 
alienation becomes absolute c\en against all claims enforceable under the attach- 
ment on compliance with the conditions of sect 305 (r 83 0 XXI ), which is 
an eniblmg eoction and qualifies tbo prohibition contained in sect 27C (3) 

A purchaser in execution acquires the right, title, and interest of tbo 
judgment debtor freed from all alienations and incumbrances affected by lum 
after the attachment , (4) hut if he bought the attached property privately he 
better title tbew tbe \eTttler bad (i) Sucli. a private sale would 
not, however, bo bad as being made pending attacliincnt if it wcio accepted 
by the decree holder in satisfaction of Ins decree and thereafter sanctioned by 
the Court (5) There is no inconsistencj between this Explanation and 0 XXT 
r 45 cl (2) (6) 


Explanation —See last note 


Sale 

65 . Where Mumoicahle fro'perly is sold m execution of a 
decree and such sale has become absolute, the 
urchaaer a title 'propcrli/ shall hc deemed to hate tested m the 
purchaser from the time uhen the properly is sold and not frenn 
the time when the sale becomes absolute 

Purchaser’s title — The Code of 1859 (sect 259) provided for the grant 
of a certificate on a sale becoming absolute (that is confirmed) to the puicliascr 


ot the certifacate beet 310 of the Code of 1877 (Act X ) as published ran : 
“ ic7icn a sale of xmmaicahle property has become absolute in a manner aforesaid the 
Court shall grant a ccrltfcale staling the name of the person, who al the ime of 
sale, IS declared to he the purchaser and the dale of such sale *’ There the section 


(1) Kuntir Malvki,23JL4T8(IS£>9) Oan>^h « Purshotfam, 33 H 311,310(1908) 

(2) Jctlia Bhima it Co t Lady Janlai, (5) AnnRVuaad&ran « lyasawmy 0 

11 Bom I..R (1912), 37 B 13S St H a 05 (1871) ' 

(3) Slinlmgapin t Chanbaisrpa, SOT (6) tclehtnd « Mns«on, 14 Bom L R 

337(1903), S Bom L R 10 033(1912) 

(4) Dincmlnnath r Rainkumar, 7 C 107 (7) «!«.»* to this Bahatit r Iliraclian 1 "7 

(isSfi I* C), in C L r 281 , 8 I K C3, B 331 «t p 339(1903) 
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euded Sect 49 of Act XII of 1879, unending the Code of 1877, substituted 
for sect 316 of tiiat Code another section which uas m the same terms as sect 
316 of the Code of 1882 Under that Code a certificate was to be granted on the 
sale becoming absolute (that is under sect 314 confirmed) stating the propertj 
sold and the name of the purchaser It then provided such cetlxficalc shall 
hear the date of the conjlrmalton of the sale, and so far as regards the parties to the 
suit and persoxiS claumng through or render them the title to the propcrlg sold shall 
vest in the purchaser from the date of such certificate and not before " All these 
Codes agreed in this that confirmation was nccessatj to maho a sale absolute, 
and that when a sale became thus absolute a certificate was to be granted to 
the purchaser 

Questions of difficulty formerlj arose as to the following points, viz , 
whether it was the sale or certificate which conferred title , the date when 
such title vested and the necessity for the production of a certificate as evidence 
of such title It 13 not easy to reconcile all the decisions on the points mentioned 

Under the Code of 1859 it was sometimes thought, (1) upon a construction 
of the concluding words of sect 259 of that Code, that it was the sale certificate 
which transfeircd the title The Privy Council, however, pointed out that that 
section did no more than create statutory ciidence of transfer in place of the 
old mode of transfer b) Bill of sale, (3) and the Code of 1877 omitted the woids 
whicli afforded the ground for the contention that it was the ceitificate which 
created the interest (3) The title became complete upon payment and con* 
firmation (4) It was in reality id both cases the sale itseU , perfected by paj-ment 
of tho purchase money and the order of confirmation, which passed the title, (0) 
and in many cases it was held that before the grant of the certificate the pur- 
chaser had an interest which was sometimes described as equitable or inchoate, (6) 


(1) STJiiivasa SastTi v Seshayangar, 3 U 
37 (1881) [ref to m TeUm v Kumara Sami, 
IIM 280(1887) atp 208], PaduMalharit 
Rakhmai lOB H C R 435 (1873), at p 439 
It IS this view which is the ground of tho 
reasoning in Eatkissndaa Harandas t Bai 
lehha, 4 B 155 (1870), where it was held that 
the plaintifl had BO right ofacUon because be 
had no certificate His right of action was 
based on the sale, though it snight, >□ one 
view, he that his Suit might fail by reason of 
want of tho necessary evidence of that right , 


B at p 593 (1886) 

(2) Mt BuhunS Kower i Lalla B-ihoorco 
IaII, 14 31 I a 49G (1872), at p 523 

(3) Snnivasa Sastn v Seshayyangar, 3 5L 
37,atp 41(1881), Prolcash Chunder Has i 
Tarachand Dass, 0 C 82. 87 (1882) 

(4) NaynrTiroapav Bhaskar Parraaya JO 


B 444 (1886) [a sate before the amending 
Act of 1870] 

(5) Doorga ICaram Sen v Baney Aladhub 
Mozoomdar, 7 C. 199, 207 (1831) [‘'We do 
not t hink that these words contemplate that 
nothing would pass to a purchaser unless n 
certificato was issued , the order approving 
the ealo would pass title , certificate is merely 
evidence that property eo passed ’ ] , Tara 
Prasad tlytce t Nund Kishoro Gin, 9 C 
842(1683), Velanv Kumarasami, 11 Id 290, 
300(1837). JaganTVathi Baldeo, 5 A 305 
(1683) ' B 

(6) Khushal Panachand t Bhimabai, 12 B 
589, 694 (1886) , Stuvram Narayan t Ravji 
Sakharam 7 B 254, 250 (1882) , Nayar 
Tunapa t Bhaskar Farmaya, 10 B 444 
(1886) , Yeshvant Babarav i Govind 
Shankar, 10 B 453 (1880), Cluntamanra' 
Hatu t Yethabai, 11 B 588 (1887), 
Nanjnndcpa t Hemapa 9 B 10 (1884) 
Krishajt Rivji i famsh Papuji C P J'I'l 
(1881) 
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and on confirnndun tlio litio niattd luck to, niul flic projicrfy coaled af, flic 
<l%fc of hale (1) 

Assuming, howe'er, th it the certificate was onlj ciidoncc of and "ns not 
ncccssarj to pa«« title, the question arose under the Code of IBo'J, or at a 
period when the influence of the practice of that Code liad force, whether it 
"as the onl) evidence and whether a pattj whose title hy purchase was con 
firmed could uphold it without the production of a sale certificate The case- 
law was conflicting It was held b) the Bombay High Court that for suits 
on a legal title, as in ejectment against a stranger, a certificate was necessary, (2) 
hut not In suits of an equitable character (3) It was also held that where 
the sale was admitted (4) or the question arose between judgment debtor and 
purchaser (0) or persona bound bj the decrce,(6) and apparciitlj m other cases (7) 
a certificate w ih not necessarj A lax practice existed under the Code of 1859, 
under which possession was often gi\en before issue of the sale certificate 
Under the Code of 1877, and subsequent!' , an order for dcli'crj of possession 
onl\ issued after the grant of a eertificatc,(8) and with greater regularitj of 
practice in this respect, the importance of the question discussed appears to ha' c 
gradually dimmishod 

The Code of 1877 was amended lu 1879 and the certificate was icquircd 
to bear the date of confirmation and “ so far ns regards the jiarltes to the siiU, 
and persons claiimn'j through or under them,'’ the title to the property \csted in 
the purchaser from the date of the certificate, that is the dote of confirmation, 
and not the date of sale (9) This provision also gave use to considerable 
difficultj, a question naturallj arising as to the state of tlic title between the 
date of Sale and the date of confirmation, vrbich might he and often was a 
considerable period (10) It was, thcrcfofo, held thatwhen sect 31C of the last 
Code referred to the title to the property sold, itinc'nt the full perfected title, 
"Inch did not %cst »n the putchaset till confirmation But this was not incon- 
sistent with on equitable interest arising from the sale After sale and before 


(1) Uhjrub Chuiulcf liundopadb^A t 
SouaamiiiiDabce,2C HI, 115(1876)1’ U , 
Chalraput Singb t CriniiTA Cbvniici Jlo>, 
G C 3S0. 301, 303 (I8SO) [title be) I to accrue 
troni (late of sale] 

(3) Kliuibal Panachaixl I Ilbimabai, J3 II 
5S9(188C), atp 503 

(3) Id , KrishnajiRaTjit Canesh Bafiuji. 
CB 130, 143(1881) 

(4) Sadagopa i Jsmuna Bbai, S 51, GO 

(1883), Tara I*raead Mytea r KuD(]KL.horo 
(iin, 9 ex 843, 843 (1883) , Kajar Tunspa r 
Bhaskar Parmaya, 10 B 444(I8^G) , Doorga 
Xaram Sen r Bancy Msdhub JlozooBidar, 7 
C 199, at p 207 (1881), VeUn r Kumara 
aami 11 290, at p. 300 (1887) 

(5) Bcnodi' M Oho-o r Taniuudlin 7 
U I- i: 113. llG (ISSO), Khiubal Paiia 


cliandp Bluniabai, 12 B 5S9, 591 (IBSr) 

(6) Sbivram Narajan i Bavjl Pakliaratii, 
7B 251(1882) 

(7) Jagan^atlI^ BalJco, 5 A 303 (1883), 
ref to m 'clan t Kumaraumi, 11 'f 30(J 
(1887). where it was held that a<^umjiig a 
certificate shoul 1 bo registered, tlio j lainti/I 
was not bound to rely on tho ((.rtiCcaln 
to prorc his title In this case lli' sate »a* 
dewed 

(8) Basapa r ilarya. 3 B 433 (1879), 
Khushal Pajiachand r Bhimabai, 12 B, at 
p 591 (1686) 

(9) Prem Chand I’al r Ihiminis Bassce, 15 
(X 516, 531, 532 (1883) , ShiacilAlr Katho 
I-aI.33 V 63 (1910) 

(10) See \dLur Cliunl-r llaacrj-c r 
tgboicVath \roo,2C W X 5S9,590(I‘'98) 
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coufirmation, tho purcliascr bad an inchoate title contingent on Buhsequeut 
confirmation (1) 

From tho date of Bale the puTchascr had a good cqmtablo or inchoato 
title to tho piopcrty sold, and when the certificate was actually granted it 
made the title absolute and made that title relate back to the date of tlio sale (2) 
Further, tho provision of the section was not general and did not apply to third 
parties (3) The certificate was as before, onl> CMdcnce Tho Court in granting 
it had not to determine what property was to pass by the sale, but merely to 
record an already accomplished fact, and to state what had been sold Of this 
the certificate was evidence, but it was not conclusi\ o (4) 

The amended sect 316 (0 XXI t 94 of the present Code) dots not deal 
with this point, but the present section does According to 0 XXII r. 92 
a sale becomes absolute after tho expiry of the period for an application for 
setting it aside or if such application is made when it is disallowed and upon 
confiimation And under this section when the sale has become absolute the 
property is deemed to have vested m the purchaser from the date of sale and 
not from the time when the sale becomes absolute 

Though therefore, the certificate bears date tho day when the sale became 
absolute, tho title m such case is doomed to ha\ o accrued before then, viz , when 
the sale took place Where a mortgagee obtained a decree and bad the moitgaged 
property, which was part of a revenue paying estate, sold m execution, and pui- 
ctiased it himself, but the sale was not confirmed till a month later, during which 
time the revenue fell m arrearsand thowhole of the estate was sold for arrears 
of revenue, it was held that ho became owner of the mortgaged property from 


(1) Dagdu V Paocliamsing Gangaram, 18 
B 375 (1892) , appd, m Chiddo v Tcan I^al, 
19 A 188(1896), Banks Lai v JagatNarain, 
22 A 163,174(1900), see Erangour Moioom 
dar V Hemanta Kuman Debya, 12 C 697, 
COl (1886) 

(2) Adhur Chundci Banerjee v Aghoro 

Natb .iroo, 2 0 W N (18^) 

(3) Id., Dagdu t PancbamsingGangaram, 
17 B 375 (1892), and see Hasan Ab v 
Mian Jan, 33 A 63 (1910) Contra Prem 
Chand Pal v Purmma Dasi, 15 C 546, 651, 
652 (1882) 

(4) Balvant t Hira Chand, 27 B 334, 339 

(1903), Rama Chandra Joshi t lloa 
Hussien, 10 JL 207 (1892), nor oxclusivo, 
for m order to determine what was sold, the 
whole exceution proceedings might be looked 
at , Rai Babu llahabit Pershad v Rai 
Markunda Sahai, 17 1 11. at p 14 (1889), 

and see Baluji Dass t Ximaye CItunder 
Sircar, 17 W K 511 (1872), Alt Hlakchun 
t Mt I.ailcdia, W P. 401 (1876), Bam 


Gopal BancK v Shoo Pershad Sircar, 12 
W R 483 (1669), General Manager Raj 
Darbungah t Coomar Ramaput Singh, 17 
W R 459(1872), Manson i Oolatn Rcbna, 
15 W R 490 (1871) In some early cases 
tho Court refused to go behind tho sale 
certificato LaUa Bisscssar Dyal t Doolac 
Cbaml, -’-Z W R. J8J Shaikh Hidrc 

mooddeent Ashruf AIi lUian, 19 W R 276 
(1873), Mookhja Huruckiaj t Ram Lall 
Gomastha, 14 W R 435 (1870) Though in 
Baroda Kanta Boss p Chunder Kanta Ghose, 
29 C 682, CSC (1902), tho sale certificate was 
atill apol en of as conferring title In a 
recent case, Barhamdeo v Ram Naiain, 19 
C L J 183 (1913), It was held that while 
cTidencc could not be given to contradict a 
sale certificate granted in 1007, OMdenco is 
admissible to cxplam ambiguous terms in it, 
and the Court may then determine tho ques 
tion with reference to the whole proceeding 
Sec also Abdul Aziz Khan v Appayasami 
Naicker,PC,31I A 1 (1003) 
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th** dAtc of I M pnrr! %*o an I r ^ponnblc fur the ro\».iiue paMtblo ou it (1) 
In a rre^nt ri« i* hn l«'on b*'!! thit a C>urt li i* m inhtrtnt juri ilution to 
’imcntl a ccnifrir** m ^hirh th** j r^p* rt> “ill « »' MriJivl\ ilt <,nltd (J) 

Th'* ar’^sf^A 1 0 \\I r (correspondin’ «ith Mct Jlt> of tho last Code), 
omitj th* I\»‘ paragraph of sect 310 of that Code (3) Coder thi |tt.ocnt Code 
(c 92) a pil*' b'Kon‘*s absolute on confirmation (11 fhc m1<. is not complete 
until such otd<*r is made and it is only after such order that u sale cirtificato 
should I jue result thcrcfoie is that though if a dicrec is ro\er$cd after 
Issue of certificate (and therefore, after confirmation) the title of the purchaser 
IS not affected by the fcscrsal of the decree if boweser the decree is reserved, 
and therefore ceases to be a aub«isimg decree before the sale is complete, that 
13 before confirmation and issue of ccitificatc the executing Court has no juris 
diction to proceed further in execution by (he confirmation of a sale and ismio 
of a certificate held under a decree no longer in force (5) In short, the C'ouit 
cannot proceed to complete execution of n decree nhich has itself ceased to 
exist When a decree is set aside all processes in execution are aseulcd to the 
extent to which it has been ret aside If no sale Las taken place the attachment 
if any, goes If there has been a a-ilo and the decree is set aside before it has 
become absolute it would seem that the sale abo must fall It has bten recentU 
held that the title of an auction purchaser at a sale held in execution of n decree 
did not become absolute if the decree under which the sale took place is rc> ersed 
at any time before a certificate of sale is grantetl to tho purchaser (h) If how cn er, 
the sale baa become absolute, then tho purchaser is entitled to a coitifieato, 
and unless the purchaser is himself tho deciee liolder (m which tnso ho 
is bound by the ultimate result of tho litigation) tho sale is not molded 
by the rciersal of the decree I'or tho Sitting’ asido of a drcjeo does 
not as Old a sale made to a bond fide purchaser for \aluo unless such purchaser 
IS the dccrCQ holder himself 

The section merclj deals with tho date of the Nesting of tho tUlo But 
the question of defect of title and what paws by a sale may bo here con\ emently 
alluded to There is no implied warranty at an execution snlc that tho title 
13 good All that is guaranteed is that tho purchaser shall lia\o tho right and 
Interest whatcNcr they may bo of tho judgment debtor , in other words 
that the judgment debtor shall not recoNcr back the lands (7) And a purchaser 


(1) Slusst filiawani ( Mstliura Prssni 
lca^^ N 0S5(1* C 1912), and KX) SWm 
Lai t fiathu Lai. 33 A 03(1910), llasaii 
Alic JhanJan, 33A -15(1010) 

(i) KasiruOilm V Savuilur Ualnuan, 10 
C L.J 200(1013) 

(3) ' Proiidcd llal Ihe dtcrre undft nfifA 
Iht $alt tool fW« irdJ tlill iultiiltny at llul 
dale." As to tbo nraiung of sulnL-.linir 
»ee Mabomed Hussain t Kokil bingh, 7 C 
01, 95 (1881) SaroJa Oiurn Cl ucVir! iliy 
f Mahomfd leuf 'I all IJ( l“if(lh''>) 

(4) Kx noUs to that onl r 


(5) ilasa) j a I in ^laU) ]si > Dm U>a but 
hhivlmgaja, J H Slu(lb78) 3Iul ttanl t 
MuLta Irasal 111 A bJIlbN?)] iKijani >u 
liwi t HarSt (I in I r 31 juni iur 25 C 175 
(ihJ7)| A I in I no Dasscu i Kaiiiiu-u 
b nlun-i.SW It A t \ m(is ) 

(0) lUin buLIt I Itaii h«l ai .j \ 

(1 «)7) 

(7) li fal \h KUii c Kl .ul tbanJ 5 
I 4 lln. # 1 ,31 UtH«n 

lan »l. ro fci nil ■ u wiiLin jun, Ikjj u. 
■I I tiiha iiroj b u Jai mt ( I u I] rani i 
Kri I u hi W i ,-1 hr. 1 II I It i jj jj 



320 IHL CODK or CIVIL I’ROCEDimi' 

• Sec 65 

undci the decree gets a good title against all persons whom the suit binds (1) 
The quantity and nature of right and interest existing in the debtor 
at the time of attachment and advertisement for sale, alone pass by tlie 
sale (2) But in mortgage suits the nght, title, and interest, both of mort- 
gagor and the mortgagee, is passed the nght of the mortgagor as it stood uLen 
he made the mortgage, and not merely as it stood at the time of the Court sale (3) 
An auction purchaser is bound to satisfy himself of the value, quantity, and title 
of the thing sold, just as much as if he nere purchasing the same undei private 
contract (4) Where the sale js not vitiated by fraud, the only extent 
to which the purchaser can claim relief is that indicated b\ sect SIC 
(now r 93, post) (5) In the case of Registrar’s sales in the High Court, 
compensation is also allowable for crrois and misstatements as to particulaib 
or description of the property (6) 

Ordmanl} the purchaser bujs merely the right, title, and interest of tin 
judgment dobtoi with all its defects (7) This was cxprcsslj stated in the 
certificate under the Code of 1859 and is m fact, ordmarilj the case now, though 
what could have been and what was sold is a mixed question of law and fact 
to bo determined on the w hole of the proceedings and the facts of tho particulai 
case (8) As stated ordinarily the personal right, title, and interest of the debtor 
passes In certain cases the estate passes as m tbo case of a Hindu w^dow 
whoto the pro^cedmg though nominally against the hcire'*8, is xeallj against 
hci as rcpiesonting the estate , (9) oi in those cases under the rent law where a 
sale passes not merely the right, title, and interest of the tenant but the tenure 
Itself (10) Leaving out of consideration this latter case, which is subject to 
certain statutor) xules tic 'purchaser simpl) gets what the debtor, whether 


13 15(1860), Sundara GopaUn V Vcokata 
\arada Ayyangar, 17 M 228 (1803), Hiri 
Lalt Kaiim un mssa, 2 A 780 783(1880), 
Ram Xarain Smgh f Slabtab llibi 2 A 838 
829(1880), Knshnapai Pauehapi OB H 
C R 258 (1800) , Dbondu v Ramji 4 B H 
C R, ^ C J 114 (1867) [as to fraud, how 
over, sec at p 116], as to express warranty, 
sec aiahoiued I’haki v Navroji Balabhar.lO B 
214 (1885) , ns to decree holder knowing of 
charge aelliDg without mention of it see 
Douglas t Collector of Benares, 5 5L I A 
271 (1857) 

(I) UmesChundcrSiteart Zibur Fatima, 
18 C 164, 178 (1890) 

(3) Ram Onoogroho bingh t All 3Ion 
torun, OW B 223(1866), Sundara Gopalan 
I \cnlcata Varada, 17 SI 228 230 (1893), 
Soojant All Khan t Rhoosal Chand, 6 S D, 
N 5G1 (1801) 

(J) Shaik Abdulla t llaji Abdulla 6 B 8 
(1880) 

(I) Jumnal \Ii t Icrbhco Lall Dass, 12 


W R 41(1869), Sheikh Slahomcd BasiruUa 
V Sheikh Abdulla 4B L R App 35(1870) 

(5) Sundara Gopalan t tenkata Varada 
Ayyangar, 17 M 228 (1893) 

(C) Ram harain t DwarkaKathlvLettr}, 
4 C VV N 13 (1899), Kishori Mohan Pai t 
Kail Charon Ghosh, 1 C W N 106 
(1896) 

(7) Dorab Ally t Abdul Areez, 5 I A 
125, 8 c, 3 C 80b (1878), Dcemlyal t 
Jugdeep Karain, 3 C 108, 4 I A 247 
(1877), Ram luhul Singh v Bissesswar 
LallSahoo, 2 I A 131 (1875), All Saheb 
p Kftji Ahmed 16 B 197 (1891) Sundara 
Gopalan i V enkata A arada Ayj-angir 17 

228 (1893) 

(8) Barhamdeo t Pam Narain ]J L L 
J 182(1913) 

(9) See Alaync B Hindu Law, 7th cd.,s 642 

(10) Doolar Chand t Lolla Chabccl, C L A 
17(1878), Niladrtp Bichitranand, 37 C. 823 

(1910) 
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per-^onally or rcpieseutatiN ely, Uad (1) subject to the same bais, such as hnuta 
tio» (2) and to all equities (3) hens, mortgages and leases (1) jiaim rent , (5) 
revenue and cesses (,6) llis liability may be aficeted by estoppel So i! a 
person sells piopetty covered by a mortgage, but, suppressing that fact, obtains 
the N aluc of the property unencumbered he may be estopped from saying that 
the purchaser tooh it subject to the hen (7) 

Though the possession of an auction purchaser differs in some points (8) 
from that of a purchaser at a pri\ ate sale, yet a purchaser at an ordinary execution 
sale 13 in pnvity with and the representative in interest of, the judgment debtor 
so as to be affected by the lattex’s admissions affecting the property taken and 
estoppels binding on him (0) An auction purchaser’s conduct m buying is 
only some e\ndence of an admission of title in the judgment debtor, which he 
can explain or rebut He is not estopped from setting up a title independent 
of that based on his purchase (10) 

The puichasot takes the property subject to that which affects what he 
has purchased, viz , the property Merc personal obhgations not affecting the 
kind do not pass So it has been bold that without notice he is not bound 


(1) hic *» 1o crops \latooU Sirdar r 
DimrkaNathiloitty, AC 8lt(1879), Land 
Mortgage Bank t Vubim Gorind Patanl or, 
3 B O'O (1878) , Uamalmga t Sarmappa, 13 
■>L 15 (1880) , uaaovsrcd tr«s Fa<juect 
Sonar t Khuderun 3 A H C It 351 
(1870) , buildings Abu llusan t Itamzao 
Ah, 4 A 381 (1883) . ^lookta Sundurco t 
MuthooraKatb 32 M R 300 (1874). Right 
to cavmcnta Kureo MaUliub t Hem 
Chondcr, 32 M It, 532 (1874) 

(2) Sbridhnr \iaajaV i Balaji GB II C 
It 220 (lsi)9). Rajah Enayet n<^«m i 
Girdharco UH. 12 M. I t 3i>0, 11 « R 
r C 29 (1809), i>«r conira the purchaser 
cun add biy possession to that ol tbo debtor 
(or the purpo«o ol pleading limitation. All 
Sabcb t Kaji Abmad, 10 R 197 (1801) 

(3) Ram Loebun i Patn Narain, 1 C L 
R 200(1677). Yeshwant Babara^ r GoTtnd 
Shankar, 10 R 403 455 (ISSO) 

(4) OojagurRoyr Ram KheUwan, 10 W. 
U 281(180^), Mathura Das t Kalis 7B 
U C. R 21, at p 20 (ISTO) , Ratal Rapuji 
t SatjaCliamabbai.CR 400(ln93),bobhag 
Chand r Bbai Cband 0 R 113 (1882), 
Kishen Lai e Ganga Ram 13 L 28 (1890) , 
I,an\Mortgago Bankr Ram Ruttun Xeogj. 
21 R It. 2“0 (1874) , Shyama Cbum Bbnt 
taebarjee r \nanda Chandra Da«, 3 C. W 
^ 323 (l’'‘0), the ngbts ol a judgment 
creditor to I** enforcible fnu«t l-o n-scrrrd 
or there mu'l be n'dicc , Doolee Cband i 


Oomds Begum 31 W K 302 (1875), 
Nursing Karam i Ragboobur, 10 C 009,611 
(1884) 

(5) ObfaoyCbundcrt hilamburMooLcrjcc, 
1801, \V R 73 , Sheilcb Kboda Buksh v 
Biguffibureo Dassec, W R 1864, 207 

(6) Chatraput Smgb v Gnndra Cbundei 
Roy.ee 389 (1880) 

(7) Douglas t Collector of Benares, 6 51. 
I A 371 (1857), DulUb Stfkar t Iviubua 
Baksbi, 3 B L. R 407 (1809) McConnell i. 
Mayer, 2 A. H a R J15 (1872), Baldeo 
bmgh X Kidvan UU, 0 A 113 (1897) , 
Bunuari Das t Muhammad Mashiat, 0 A. 
090 (1837) , and as to decree bolder not di»* 
closing blsovrn charges, ace notc.p 308,on/e, 
and as to Estoppel generally, Vuthors’ Fti 
dence Act, and notes toe 115 

(8) Sec ey Alukiuoneo Dabco t Banto 
Jladbub Chuckerbutty, 4 C 077 (1878), 
srhcrc the doctrmo that a party i>cllins pro 
porty of sibicb bo is not tho owner u bound 
to make good Ibe sale out of a 8ubse<jucntly 
aeunired interest, was held inappbcable to 
an auction sale And as to limitations. 
Kali Das 'lulLck r Kanbya Lai Pundit, 11 
I 4. 218, at p. 229 (1881), and seo Authors’ 
EMdenco Act 

(9) ^ee the subject di*cus»ed jo Aathois’ 
1 vidence Aet 

(10) Pandit llanuman Dat r Jlufti A.«,) 
iillah.7 \ (I C P.. 145(1870) 
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by au agreement to mortgage made bj tlie judgment debtor (]) And eimilarl} 
where A , as suretj oi B for a loan, sued C , an auction purchaser of the rights 
and interests of B in a bond pledged for the debt, on the ground that he had 
purchased the bond witli all its liabilities, and amongst them was the amount 
due to A by B it was held that C , not being a jiarty to the loan transaction, 
was not liable (3) He is not affected by a custom binding purchasers by private 
sale only , (3) nor by a notice ol foreclosure issued, after bis purebase, on his 
predecessor (4) 

If between the time of attachment and time of sale the interest of the 
judgment debtor is accelerated or enlarged the increment passes (5) Under 
the last Code it was held that the purchaser’a title to mesne profit or possession 
did not accrue till confirmation (6) The title now accrues under this section 
at the date of sale Where there has been attachment of decree after sale, 
but before confirmation, the attaching creditor has a right to have the sale 
confiimed (7) 

As to whether a purchaser is a party or lepresentatu e within tie meaning 
of sect 244 (now 47), (8) see latter section and notes thereto 


66 (I) No suit shall be maintained against ant/ person 

Suit against pur datming title under a purchase certified hj 
on^^^nund 'o7'’^urehase Court tn Stick manner as tnag be jirescnbea 
ieSa/fo/ OH the gTound that the purchase as made on 
behalf of the flaintijf or on behalf of some 
one through whom the flaintiff claims. 

(2) Nothing m this section shall bar a suit to obtain a deck- 
lation that the name of any purchaser certified as aforesaid was 
inserted in the certificate iraudulently or without the consent 
of the real purchaser, or itUerfere with the nght of a thud 'person 
to proceed against that property, though ostensibly sold to the certified 
purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the real owner 


Suit against certified purchaser — ^Ifchag been said that the object of 
the section vas to prevent judgment debtors from purchasing their own pro- 
perty at aactioa in the name of another (9) The first sab clause of this section 


(1) Bhuggotutty Dassec t Shama Cburn 
Bose, I C 337 (1876) 

(2) Shibjoy rbakur v Pogoso S I> 22 
lug 1860. p 144 

(3) Kalian Pas t Bhagorathi, 6 A. 47 
(1883) 

(4) llohun Lall Sookool t GolucL Clmnder 
Putt, 10 JI. I A 1 (1863), KameshBart 
Juggut Mewar, II C 341 (I8S5) 

(5) Umes Cliunder Sircar v Zahoof 
ratima. 18 U 164 . 17 i A. 201 (J882J 


(b) Amir Kazun i Parban 51al 21 A 
475 (1I>02) 

(7) Boharia Eudravi Ivoer v Bam Pertap 
■Mull, 11 C W N les (1006) 

(S) tisIiTonath Charlu Naii t Subrayn 
ShinipaShetti, 15B 290 (1800) 

(9) Kishan Lai v Garuruddbwaja Prasad 
Singh, 21 A., at p 243(1809) See Aclibaibar 
DnbD i Tapasi Pube, 20 A 557, 550 (1007) , 
Khuda Baksh IT AxizAl&a 27 A. 104(1004), 
Han Singh t Shcr Singh 31 A, 292 (1000) 
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torrtsponds witli a pottiou ul &cct 2G0 ol \ ~ t ^ 

there was “ the purchase uas on befcoll cr <■» utr t— ■*- t — 

puTchaser,thwghbyagTccmaittkemmeofOecti*i''^‘^-^ 

was altered to • t/iCj)urc/iosc ttfls mode on MaVercTi r ~ r r 

ofsovieonclhroughichomsuchoOetpeTsondauns bTst=:.nr c ” 

and the same Act added the second sub clause exK— r:^ cr r 

The present Code in the first sub clause has sub titn t— j" 

tilleunder apuTchasccertifiedhytkeCourt* (which \nllis ^a* 

and hi 3 successor m title) lot * the eertijied pureham ~ tr> r-ae. -« — 

in italics in the second auh clause It had been p*rr-Tn«— ^ 

expression ‘ certified purchaser ’ included the person n. ^ 

the Court purchaser (1) 

It only applies to certified purchasers at sales unde" thj «■* 

revenue sale purchasers (2) It is not applicable to a cas» si_er m 1 

Demands Recovery Act (I of 1695 B C ) (3) 

“No suit — That is a suit between a bcnnmffdar ana a_« 
owner (4) even where the beneficial owner has hod pievi-ms ''osseri.t. 
But where the certified purchaser doca not defend the suit agair 
o^vner the conesponding section m the eatber Code did not Hr r= 
the defence could not be taken by a defendant who was not the i*- 


chaser (6) so where the purchaser admitted the plaintiffs rl±-r. tss. na 
bo hod made os et the certificate to him (7) Prior to the ataeniaK"t T 


by the present Code there was a diversity of opinion as to whether tbs 
included a suit by a judgment creditor against the certified po r- ^ ^ 
purchased Unatnee for the judgment debtor, tbc Calcutta High Cost 
that Bucb a suit was not barred by Ibis section as it stood prior to this C&u*. g , 
tlio Madras High Court and tbo Allahabad High Court holding o‘hems< ft) 
and the additions now made to the second sub clause affirm the latter d-*uiit ^ 
Tbo section does not preclude a suit by A, whose property was sold 
the certified purchaser who after tbc sale agreed to sell the propert) 

Nor does it piecUido a suit bj one joint holder of a decree on a mort-’s'-o ] 
fl declaration that the properti purchased by bis co decree holder at the^nm^ 
sale was the joint property of himself and tbc actual purchaser (lO) 


(IJ Han Govind i Itamchaadra SIB Cl 
(VOOO), Manji t Hoothai 35 B 312 317 
(1911) (the mortgagee ol tie certified pur 
chaser) 

(2) Faialltahaman t liuatn Ah llC 6^ 
(18S"), Bnjo Bcharcc r Sliah Wajed, 14 
\^ R 3-2 (18-0) 

(3) Amhica c Gopal Buhsh, I C L. J 6 j 0 
(tool) 

(4) ShNtanalhi Ma lliub Xarain Itt 1 
32Q(l'‘Ol) 

(o) BjVunt Chuulcr r Klei a storco 
DcU* 0\\ R 3tO(lSC<) 

(tf) RamaVruhnapjvi I Adinarasaiu, 8 M 
511 (18^5). 


(7) Ha« Arjua v FarutnUa 9 C. T « 
(1831) 

(8) Kanuak r Slonohur Das 19 r* 
(1SS5)_ Suit.. H.r.L.l2ia5,i,,, 


muutvisuaaUlt Oarurnddhraj, g. , 
(1699) hoWmg tbo oppo^U* Tie* 

(9 ) Hot Jo«iu r Mohammad lbr*v 
BHCtJ3U(lS-3).Kl^‘^lO 
\a»a list. 213(188-) 


(10) Vchaibar Duhe r Ttpau D,V *. 
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“Against" — Where A in execution sold the share of B the judgment 
debtor, m a house and it was purchased hj C, the eon of B, and subsequcntlj 
A attached and sold the same share in execution, D being the purchaser, a suit 
for possession by D against C was dismissed as being within ^his section (1) 
This section is not intended to interfere with benatnee transactions generally, 
and a suit by a certified purchaser who purchased benamee, for the propert} 
purchased against the leal purchaser who «as honestly in possession 
failed , (2) and in such a suit the real onncr might sot up a defence that the 
certified purchaser uas the apparent owner onl} and a mere trustee (3J So 
where the assignee of the certified purchaser sued for possession against a third 
party, the latter could show that the sale was bcnamec and in fraud of 
creditors , (4) and a person in possession of the purchased property, when sued 
for rents and profits by the certified purchaser niay set up a defence that the 
certified purchaser was only a benameedar on his behalf, (5) c\en a decree- 
holder maj sue the certified purchaser for the properties purchased hy him 
benamee for the judgment debtor and of which the judgment debtor was in 
possession (6) When the ceitified purchaser purchased benamee for A and 
then conveyed the propertj to B for A's benefit the propert) could, jt was 
held bo taken in execution by the creditors of A but it was doubted w-hether 
they could have done so if it had not been conveyed to B , (7) but that doubt 
has been set at rest by the additions made to eub clause (3), and the creditors 
could proceed against the property even if it remained in the bands of the certified 
purchaser The section does not preclude a person purchasing benamee from 
setting up bis title against a person who is not the certified purchaser and docs 
not claim through him (S) 

“ Purchase certified ’’ — The section does not bar a suit where the 
certified puicheaet docs not defend the suit against the beneficial owner, and 
the defence cannot be taken by a defendant who is not the certified purchaser , (0) 
Urewjse where the certified purchaser admits the plamtifis claim and 
states he has made over the certificate to him , (10) nor under the wording 
of the previous Codes did it preclude a suit against a person who derived Jus 
title from the certified purchaser (11) such as hia mortgagee or his heir (12) The 
Bomba) High Court dissented from this holding that "ceitified purchaser" 


(1) lUiuda Bakhah t Auz Alam, 27 A 104 
(19(W) 

(2) Bahuns Koonwur t Lalla BuHoree 18 
W R 157 (1872 P C ) , 14 SIoo I A 496 
10 B L. R 159 

(3) Lokheo Naxain r Kallypuddo 23 W R 
333 (P C 1875) , li B 2 I A 164 , Mut 
boora t Raiekomul 24 W B 278 (1875), 
Jan Muliammad t Halu Baksli 1 A 290 
(1876) 

(4) Mirta Kbyrat i SUrza SffooUah 8 
W B. 130 (1867) 

(C) Gbau ud din t Bialian Dial 27 A 443 
(1905), 2 1 L. J 111 

(0) bobuu Lall i I-ila \ 1 crahad 6 


N P H C B 266(1874) 

(7) Satflpa t Karbasapa 7 B K C A J 
21 (18“0) 

(8) Shorosutty Dassee i Gopecsoondcrj, 
1 Hlanb. 423 (1863) 

(9) BamakrUhnappa t Adinarayana, 8 21 
611 (1885) 

(10) Hazi Vr;unv FarutoUa 9C L B 29 j 
(1881) 

(11) Tbayyavclan v Roclun 21 3L 7 
(1897), SibtaBunwarv Bhagob, 21 A 196 
(1899) 

(]2) Dukbadat Sremonto 2b6 950(1899) 
J C W N 607 , Kokori i Saruj Chun Icr, 5 
C N 311 (1900) 
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vncludea the person standing in the shoes of the Court purehaserdl) and the 
amendments made to the first sub elausc by the present Code affirm such last 
decision 

ViTicre the property was bought for an inadequate sum by a pleader of a 
patty in the name of his mohurcr a suit against the pleader and hia mohuiet 
mss mamtimahle (2) It is aho znaintsioable where the purchase is made by a 
member of a joint Hindu family with joint funds , (3) also where, in a suit for 
partition by a Hindu son an outsider purchases hcnomcc for the plaintifi’s father 
With family funds (4) It is not neecssatj that the certificate should have been 
actually granted to the certified purchaser, provided he obtains it pending the 
suit to impugn his purchase (5) 

“ On the ground ” — A ^cnaincc purchase is not illegal, hut if tho henamee 
nature of the purchase is the sole ground the suit is not mamtamahle, but 
otherwise if tho purchaser acknowledges that bis purchase is henatnee and gives 
up possession or waiNOs his tight or ristoTcs the property to the real 
owner , (6) or where he was the manager of the real owner, a minor, and never 
asserted his right to the property purchased (7) or where ho purchased while 
the paid agent of, and with moneys of the real owner, who was the usufructuary 
mortgagee m possession of tho property, and agreed to execute a conveyance 
and gave tho teal owner the sale certificate and delivery order (8) Simdarly 
wliere the plaintiS, having been in possession for ele\en years sued on a title 
acquired by long possession against tho assignee of the certified purchaser, (9) 
or ogamst the certified purchaser, on the ground of an existing possession which 
had continued eight years from the time of the sale, the suit was mam* 
tamable , (10) but the suit must not be based on the ground of the purchase 
being ienamre but on some other independent ground So a suit by the alleged 
rcil owner, who was in possession against the certified purebasot for a dcclata 
tion of title is not mamtainable , (U) nor where the certified purchaser acknow- 
ledged that he had bought a portion of the property on behalf of the plaintiff s 
predecessor in title unices that acknowledgment were accompanied b) some 
act which would operate as a \nlid tramfer of the properti So where the 
certified purchaser by a consent decree admitted that his mother was entitled 
to a share of his father’s estate, and then purchased in execution nf a decree 


(1) Han 1 Itamcbsndra 3lB Cl,8Bc)in 
I,. R Sta flOOC) 

(j) Apixoro Nath v Rath Qiarn S3 C. fSOo 
(IS'IP) 

(3) Bodh Smg r Cuneschandcr, 19 \t K 
35n (18'3), 12 R L. R P a 317 TJrt 
principlo oi this coso which rcUted to a joint 
Hindu Ismilj, was lield Applicablo to pArtnrr 
»hip teWiAihar Dube r T«pASiT)abe,29 \ 
55", 5*11(1907) 

(1) TsAtewAyyatr ^cnh•trAmB)-JAn,6M 
KaI AnArAma,2i> M 

aia (isat) 

(a) llimlA Mn Ribco ^inc^njn 2VR I 
jn (JSai), tnwTll r Jhhi V t 


478 (18S3) 

(fl) MomappAi FurAppa IVM 231, farA 
Soonlaree r Oojut ^fonec It W B 111 
(1870) 

(7) Santunm e KarAjan&n, 17 5f 2t2 
1603) 

(8) Knml«hngA t iriaputra 18 \( 43C 
(J895). 

(9) KaramudJin r ^lamnt, 19 C. 190 
(IS’II). 

(10) Fa« 1 i Chum c \nnopuma, 23 C, Cao 

(ISVJ 

(11) Iti«h»nDi»lr rium ui)-<l,n,23 4 I73 
(inoi) 
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propcaiy mortgaged to his fatlier, the reprcsentatu cs of the mother u ere debarred 
under this section from recovering a portion of the property (1) 

'^Purchase was made on behalf of the plaintiff’ — The former 
words were “on behalf of any other person ’ This does not include an 
agreement by the purchaser to sell after his purchase , (2) but it does 
include a case where the defendant as the alleged agent of the decree 
holders, who had been refused pemu'sion to purchase, purchased the propert} , 
and the decree holders, hearing of the purchase, supplied the purcha*e money, 
ratified the purchase and agreed to take a coftacyancc after confirmation of 
the sale (3) It does not apply to a case of a purcha«c made by a member of a 
jomt Hindu familj with joint funds , (4) nor in a suit for partition by a Hindu 
son to a purchase bj an outsider Icnamee tor his the plamtifE’s father vnth 
family funds (5) Nor does it apply to a case nhere the person settmg up the 
hem}»€e character of the purchaser docs not claim under the certified purcha‘'er 
or the alleged real purchaser So the purchaser m execution of a mortgage 
decree may prove that the certified purchaser of the interest of one of the mort 
gagors in a sale m execution made subject to the mortgage nas henamcc for 
the mortgagor, (0) and a decree bolder niaj sue the certified purchaser for sale 
of the properties purchased by him hrnamcc for the judgment debtor and of 
winch the judgment debtor is in possession (7) But the Allahabad High Court 
held otherwise, holding that the question of who the plaintiff might he was 
not material, and that all suits against the certified purchaser were within the 
section (8) The second sub clause now pxowdcs an exception to this decision 
It certainly cover suits by the beneficial owner or the successors in title of the 
beneficial owner (9) This section contemplates a suit by a person clamiing 
to be the beneficial owner against the certified purchaser and not a suit where 
a third party asserts the certified purchaser is not the beneficial owner, m a 
suit by the certified purchaser, (10) nor a suit by a creditor of the real 
owner Ul) 

“Fraudulently or without the consent,’ etc — Of course where a 
case comes under the second paragraph the claim cannot be barred by the 
first (12) The earlier portion of the second sub clause of this section embodies 

(1) Durga i Bhagwan Das 23 A Si N W P H C R. 265 (1874) 

(lOOO) (8) Kiahan Lai i GarurndfUiw aja 21 A 

(2) Kumara v SrmivaSa 11 Jt 213(1887) 238 (I8!)9) 

litor Joslii t Jluhamoiad Ibralunj 10 B (9) Bam Jiaram v 'Mohaiuan 20 A. 82 
H C.A J 314 (1873) (1903), Sarjuv Bmdeshri 33A 382(1911), 

(3) Ganga Baksli t Budar Singb 22 A Kanin Dej v Durga Dei 35 A 138 142 

434 (1900) (1913) 

(4) Bodh Smg t Guneschunder, 19 W R (10) Uncorenanted Service Bank t Abdsl 

a''0 (1873), 12 B L R P C 317 Ban I8 A 461 (1890), Delhi and London 

(5) Natesa Ayyar t 'Venkatramayyan 6 Baokt Chaudhn Partab 21 A 49(1898) 

M 135 (1892) Minakahi i KalianftTaraa 20 (11) Kanizak i Monobur Das 12 C 20 

vr 319 (1897) (1885) 

(0) Kollantarida i Timval ] 20 M 3C2 (12) Ambika Prosad t Gopal Bak^li 1 

(1807) 0 L J 550 (1901) 

(7) Sol un Lall t Lala Oya Pershad, f 
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thed(>ci^ioain the cases noted (1) Unless fraud or absence of consent is sIiorti, 
the Sint 18 not miintaimble against the certified purchaser (2) 

67. The Local Government, with the -premons sanction C* 
Power for Locni of the Govcmot General in Council, may, hy 

Government to make notification tn the local ojRcial Gazette, make 
to execution oi decrees ru|es for any local .area imposing conditions 
lot payment ol money. 'respect of the sale of any class of interests 

in laud in execution of decrees for the paijineni of money, where 
such interests are so uncertain or undetermined as, m the opinion 
of the Local Government, to make it impossible to fix their 
value. 

Sales of land — This section was introduced mto the Code by sect 327 
of Act X of 1877 The present section only re enacts the first clause of that 
section, omitting the voids "/rom time to time” after ” may ” and adding the 
voids in Italics The xcmaindet of the section formerly ran, ” and »/, «/icn this 
Code comes into operation tn any focal arco, any speciaZ rufes os to $alc of land tn 
exccutionof decrees ore in forettheretn, the LocalGoxernmenl tnay eonUnuesuchrvIe$ 
tn force, or may, from tunc to time, witii the sanction of the Goiernor General tn 
Council, modify the some All rules so made or continued, ond all such modifea- 
Uons if the same, shall bo jiubltshod tit l/ie focaf official GazeUe, and shall ihereujion 
Jiaxe the force of laic " ^ 

Kulet have been published as regards Bengal, {?) Punjab, (4) and 
Coorg (6] 

Delegation to Collector of Power to execute Decrees 
AGAINST Immoveable Profertv. 

68. The Local Government may, ivith the previous [s i 

sanction of the Governor General in Council, 
rufes^t” transfeK^to declare, by notification in the local official 
coUectot execution of Gazette, that in any local area the execution 
certain necrees. decrees in cases in vhich a Court has 

ordered any immoveable property to be sold, or the execution of 
any particular kind of such decrees, or the execution of decrees 
ordering the s.alc of any particular kind of, or interest in, 
imnioveaWo property, sh.'ill be transferred to the Collector. 


Il)Sh«tanaUii M*dbuliXM*itv,l W R. W Cofcvffa July lOii,, pi j 
329 (l%l) . Koosumbar Tufuiiul, 13 W, R. p. .36, sad J»n. ttb, IS'O, IT L p. 3* * 

85(1S70)J Shams Kr*bp<' r Raj Ktw, U {4) P«iijob A’ofi/ra/wji, Ko. 3SJ9 daW 
W. R. l"9 (1870) , C.o.ffliah r Tsfluml, A Oct 3nl, JST7 ' 

n n R. Api>. 53 IlS'O). (S) Gfl’rti#, Jojjg j4{jj jg.„ ^ 

(2) Oinr* llst*h r Rmlw Sirsb, 22 A i».S00 ' ’ ' 

431 (I'W) 



328 


THE COBE or C1\IL IROCFDtJRl 


Part II 
Sec 69 


69 The provisions set Jorth %n (he Third Schedule shall 
Provisions of Third lo all coscs 111 xvhich the eoiecutiOH of a 

Schedule to apply decree has been transferred under the last pre- 

ceding section 

Is S 20 , 70 (1) The liocal Government may maXe rules consjstenfc 

and'thud procedure tvtlh the aforesaid provisions — 

paras ] (a) for the transmission of the decree from the Court to the 

Collector, and for regulating the procedure of the 
Collector and bis subordinates m executing the same, 
and for letiansnutting the decree from the Collector 
to the Court , 

(0) conferring' upon the Collectoi or any gazetted suhordmate 
of the Collector all or any of the pou'crs nluch the 
Court might exercise in the execution of the decree 
if the execution thcieof had not been transferred to 
the Collector , 

(c) providing for orders made by the Collector or any gazetted 
subordinate of the Collector, oi orders made on appeal 
with respect to such orders, being subject to appeal 
to, and Tension bj, superior revonue-authonties as 
nearly as may be as the orders made by tbe Court, 
or oraets inaae on appeal with respect to such orders, 
would be subject to appeal to, and revision by, appellate 
or revisional Courts under this Code or other law for 
the time being in force if the decree had not been 
transferred to tJie CoUectoi 

{s 320 (2) A power conferred bj rules made wide} suh section (1) 

patft? JuTisdJction oi cwii upou the Colleotoi or an} gazetted subordi- 

Coartsbmed nate of the CoWcetor, oi upon any appellate 

07 rcMsioiial authonty, ‘^hall not be cxeicisablc by the Court 
01 liy an} Court in exercise of any appellate oi revisional 
jurisdiction which it has inth respect to decrees oi orders of 
the Court 

[s 320 71 In executing a decree transfeired to the Collectoi undei 

Collector deemed to be section fS the Collector and his subordinates 
^ acting Judicially shall be deemed to be acting judicially 

Transfer to Collector — l/ns unlyect is dp'ilt jn these sections 
m the next section and in the third schedule to iiliich the other sections of 
tlie hvt Code Jn\e been tr-insfemd The proMsions except in one particuhr 
Tro witli some erba) 'ilterations the same as those of the hst Code Tlic e\ccp 
tiou referred to js thr necessity for the record of reisons for nn ndjonrn 
inent nnder <hust JO of tie schedule Tlie words “o>d resend or i ruhfy 
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nny such <{cclnTaltot\ , ’ ^vluch appeared m section 320 of the last Code, hate 
been omitted The hst tlirec paragnphs of sect 320 of the last Code 
were added to that Code by sect 30 of Act of 1888 (1) The section pro 
Tides tint the Local Goternment may frame rules for regulating the 
procedure of the Collector and his subordinates m execution of decrees 
transferred to him (2) The general prot'isions of the Code do not apply 
to proceedings held by the Collector for the execution of such decrees (3) 
Wien a notification has been made, the Civil Courts cease to have jurisdiction 
to execute the decree (-I) It has been held that a Judge can recall a case sent 
to the Collector (5) !But this has also apparently been held to be not so,{G) 
or at least doubtful (7) 

The Collector maj cancel his own order of postponement of the sale (8) 
As to power to set aside sale (9) application for payment by instalments under 
Dekhan Agriculturists’ Belief Act in case of decree previously transferred to 
Collector, (10) disabilities of proprietor of property taken under management 
b) the Collector , (11) see cases cited The power of the local Government to 
make rules proaading for claims not passed into decrees , (12) reference to the 
District Court (13) In Allahabad it is held that where the Civil Court is satisfied 
that the land which is ordered to be sold or any portion of it is ancestral, it 
bhould transfer the decree for execution to the Collector so faros regards ancestral 
land only (14) 

Preclusion of Civil Court’s powers— It was proposed to insert the 
follomng clause which, however, baa not been done — " The Court shall le 
prccluded/rom exercising any junsdidton tntA respect to any matter relating to tJi„ 
cxcr(n*e, by the Collccior or any gazetted subordinate of the ColUctor, of all or any <f 

(1) la Ganpat Ram Moti Ram t Isaac t Ilanmati, 15 Bom. L P 389 (1913), 77 
Adam}!, 15 B 322(1890) the rules were held B 4S8 

not to be retrospective, aad sec I\aban ttoti (4) Sukhdeo Rai i Sheo Gulam, 4 A 382 
I Fatbubhai, 17 B 280 (1802) (1883). and as to aoccstral poperty there* 

(2) Tho followinp notifications presenbjug dealt with, spo Ram Fraud t Radha I’rauil, 
rules are cited in 0 lunealy Bomlfoy, 7 A 403(1885) 

Boml ay li«t a{ Local Buies and Urdors, ed (5) Maliadaji Karanitikar ■ ITari Chikn , 
ISOG.tol l,rp 308-100, BrirmoA, Burmah 7B 332 (1883) 

Rules Manual, ed 1807, pp IIO-III , (6) Sec Hadho Prasad t Ilirua Koar, 6 A 

Y « r d Oudh N \\ F and Oudh List 143 (1883) 

of Local Rules an I Order*, rd 1894, pp (7) IlargQTan Far! hudaa r Ilira Haul lull 
111-113, Central Pronnea, Central Pro 8 11 301 (1884) 

Vince* Oasetto, inOl Pi III , p 218 The (8) Want Mi r Janki Prasad, 2H A f'J 
(.overnment ha* l»owcr to rrc*cnhc rules (190C) 

jrouding for apix'sls from the Collectors (9) Feta r ClmniUl 31 B 2t)*, 2IC (|(ir,r i 
Orders, Taksdda* Fatima r Bal leo Das, (10) TUneherji r Tl akonla* 31 JJ jj,, 

12 A '■04 (1810) (HOC) 

(3) Sheo Frasail « Mnhamniail Mohsiii (II) Ganga l‘ra*a<l r Gan^a I «l*h J , j 

Khan, 2 > A 1 07 (1903) [in which a. 310* of 415(1107). ' 

the l*«t Code «as held to havo no a{pLe« (12) Fegulatiun (7 11 r 

tionj, Madha rni«ad r ITan*a Kuar. S K Qirtti,38M *'*' 

al4 (18''3) [« 2441, Keshab Deo r ll*«lbe (13) ILal. 

lVa*ad.ll \.9l{^^^S)I*.3nl, KstlaMal (14) khmad GLa i. Kl ,r, r (..( i 

. Ijifhmi \«ra.n Ik 43 (Hxr) p.gho 2s k C3l (IW) 



330 


THE CODE or CrntL PEOCEDUHE 


Past II 
Sec 72 


thepowers tested tn him tn rcgardto any decree Irans/crrcd under this section , bwt Jt 
shall not ho precluded from exercising^ in any other matter^ all or any of the powers 
tested %n tl nolwiihslandxng that the decree has teen so transferred, and a civtl 
suit shall he with respect to any act done or order made hy the Collector or by any 
gazetted subordinate of the Collector mlh respect to ulncli, if tt had been done or 
made by the Court acting xoitkin its junsdiclion, a ciixl suit uould hate been main 
tamable The proper principle has been enacted to be that the Cinl Court 
ebould bo precluded from interfeiing m any matter declared to be inthin the 
Collectors jiixisdictian (2) but tliat it is not divested of its ordiniiy jun^diction 
in regard to any other matters merely because the decree lias been transferred 
to the Collector , and that a Civil suit will ho (2) with respect to every order of 
the Collector upon which, if it bad been made by the Court acting vnthm its 
jurisdiction an action could have been maintained 

fs 326J 72 (I) Whete m any )oca} area in whicli no dedarabon 

vvijere Court may section OS IS in forcc tlio property 

authorize Collector to attaclied consists of land or of a share m land, 
stay public sale of land Collector represents to the Court that 

the public sale of the land or share is objcctionahle and that 
satisfaction of the decree maj be made \sith3n a reasonable period 
by a temporary alienation of the land or share, the Court may 
authoiize the Collector to provide for such satisfaction in the 
manner recommended by lum instead of proceeding to a sale of 
the land or share 

(2) In every such case the provisions of sections G9 to 71 
and of any rules made tii puismnce thereoj shall apply so far as 
they are apphcable 

stay of Sale —This section corresponds witli sect 244 of Act YIII of 
1859 The section then commenced ‘ ^^hcn i» any district where land paying 
reicnue to Government is ordinarily boldby the Collector as provided insect 248 tie 
property attached consists * etc and proceeded to provide that “flc Court may 
auihortix the Collector an security for the amount of tie decree or for the value of 
such land or share being given to male provision for such satisfaction ’ etc The 
present wording of first sub clause was adopted by sect 320 of Act X of 1877, 
which also eliminated the proviso as to security The second sub-clau«e was 
added by sect 326 of Act XIV of 1882 The present Code has omitted the 


(1) As to th« Collector s duties and powers 
In execution soo IaUu Trjkan t SbBTla 
Jlctbia 11 B 478 (J8871, OaDpatram 
Motirara t Isaac Adamji 15 B 323(1890), 
Sunder Das V MaQsarani,7A 407(1881) 
Tapesn Lai v Devi jssendan Bsl, 16 A 1 


Payag Saliu IG A. 2'’8 (180J), Hatha Mai 


i Lachiui Haram 0 A 43 (1880] Baglio t 
Hanmau S7B 488(1D13) 25Bom.LR 399 
(2) Sec Shtb Smgh t Alukat Singh, IS A 
437 (1896) , Sadho Chaudhri t Abhcnanan 
dan Pra«ad 20 A 101 (1003) [where s 244 
of last Code was cODBidered] Sunder Das t 
Mansa Barn supra jSIathura Das t Panha 
Lai supra Bando Bibi t Ivalka 0 A C02 
(1887) Sham Behan Lai t Pup Kishore, 
SO A 379(1803) 
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words' or imnago) a>l alter the words* temporary nUercii r »r4p jlnji*r!/d 
" to Hand of any rula made rnpmamncc thereof for » tn 

325 [both incZuJitc) ’ 

The section doe-^ not 'ipplj to a decree which direct* t! e nli* ol hr4 r 
of a share of land in pursuance of i contract spccificillj afTtcting t! e » 3 rr^ (1) 

“The Court’— That is, the Court executing the d«xrec Tl»t (fjti 
should deal with it itself and not m deference to the opinion of a MiT.rn r lu W 
who forwards the recommendation of the Collector (2) 

“ May authorize "—It is di8cretionat> with the Court tonuthoniA 
not as It thinks fit It is bound to hear any ohjcctioas made hr the dwr 
holder and any evidence adduced bj him (3) The only indulgence the C 
may sanction is to allow the judgment debtor a reasonable period for sati«f^'*^ 
the decree by the temporary alienation of his propertj A Court execulmr^ 
decree cannot vary its terms by authorizing payment by instalmenis (|j T 

the property remains in the possession of the judgment debtor 151 ' ^ ® 

r I IV _ * „ -V 4l - r? 1 1 ♦ . . ' ' 


Distribution op Assets 


73 (1) Where assets arc heU hj a Court and 

. persons than one have, before Che 

S'K eueh aeeete, made apphckioHl t &*. «/ 


„KTe nsrr. to s; coS‘,f 

tributed among decree thc execution of dccrccs for f7ie mn, 

money passed against the samoSS!' f 
dehtor and have not obtained satisfaction thereof, the mi 
after deducting the costs of realization, shall bo ratcahlv ’l ' 
Inhaled among all such persons s “is- 

Proaaded as follows — 

(a) uherc any property is sold subject to a motfm„. 
charge, the mortgagee or incumhrancor shall eS 
entitled to share m any surplus nnsing from such ‘ i 
(fi) uherc anj property liable to be sold in execution" l’ 
decree is subject to a mortgage or charge, the 

(5) K«*hc« L&ll r 

n c It. sn (IS-O), 11 .,,,. ‘'a i 

lUm IVnbv] 6 \ U P H C P * » 

"" I- n- 


Sbeo Ssba! S A. 


n Pfrthi 1 C N 


(1) BhagwanJ Pra'td t 
8 fl (ISSO) 

(’) Muttra Ptrsbad i T 
U P H an 30(16-3) 

(3) Huro Pro«a<l r Kalt Piwad P C, S'*!) 
(16^2) 

(1) Shfo IVr»ba<l r ^blra Rata, 2 N U 
1' H an. 50 (18-0). 


363 (ISOS). 

(-) 'VthJaUayal 
(1669). 


Para 6«ba« 
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the -poit-CTS tested tnhtmtnregard to any itxTcc transferred under thts section, but it 
shall not he •precluiedfrom axrcising^ tn any other matter, all or any ofiJcimccTs 
tested, in tl iJtal the decree has been so transferred, and a avtl 

suit shall he with respect to any act done or order made h j tic Collector or hy any 
gazetted subordinate of the CoReclor icith respect to uheh, tf it had. been done or 
made by the Court acting toilhtn its jurisdiction, a cnil suit tiouhl haic been main 
tamable The proper principle has been enacted to be that the Cinl Court 
should be precluded from mterfering m any matter declared to be within the 
Collector s juri'sdiction (1) but tliat it is not divested of its ordinary juxi'diciion 
m regard to any other matters merely because the decree lias been transferred 
to the Collector and that a Civil suit will be (2) uith respect to every order of 
the Collector upon which if it had been made b) the Court acting vuthm its 
jurisdiction an action could have been maintained 

[s 326} 72 (1) in any )oca} area m which no dechrAtion 

Where Court may under scction C8 IS in force tliD property 
authorize Collector to attaclied consists of land Or of a sliare in land, 
stay public sale of land Coilector represents to the Court fiat 

the public sale of the land or share is objectionable and that 
satisfaction of the decree maj be made within a reasonable period 
by a temporary alienation of the land or share, the Court may 
authorize the Collector to provide for such satisfaction in the 
manner recomnionded by him instead of proceeding to a sale of 
the land or share 

(2) In every such case the provisions of sections GO to 71 
and of any rule$ made tn ‘pmsnance thereof shall apply so far ns 
they are applicable 

Stay of Sale — This section corresponds witli sect 214 of Act Mil of 
18D9 The section then commenced Mkcn in any district iihere land paying 
TCicnueto Gevernmeni is ordinanbj sold hy the Collector as proiided in sect 248 tie 
property attached consists ’ etc and proceeded to provide that *'ihc Court may 
authorize the Collector on security for tie amount of tie decree or for tie lalue of 
such land or share being giien loiiahe p>ox%sion for such scdisfaction etc The 
present wording of first sub clause was adopted by sect 326 of Act \ of 1877, 
which also eliminated the proviso *18 to security The second sub clause was 
added by sect 326 of Act XIV of 1882 The present Code has omitted the 


(1) Aa to the CoUcctor s duties and powers 
in eseeution seo I,allu Trikan t Bhsvla 
Mcthia II B 478 (1887>, Ganpatram 
Motiram t Isaac Adam]j 15 B 322 (1800J 
SunlorDaav Ataoairam 7A 407(J8S4), 
Tapesn IjiI v Devi lascndan Bnl 1C A 1 
(1893) Onl an Singh t 'MoLan Knar 20 A. 
4‘’S (1898) Mathura Das » Panha Lnl 19 
B 2IC (189t) Muhammad Said Xbaa t 
layag Sahu 10 (I80t) Nathtt Mai 


r Lachm/ JTarain OA 43(1880) Itagbav 
Hanmati 37B 488(1915) 15 Bom LB 389 
(2) Bee Shib Singh t Muhat Smgh 18 A 
437 (1896) Sadho Chaudhri t \bhenanaa 
dtn Prasad 20 A 101 (1903) [where s 244 
ol last Code was considered] Sunder Das t 
Slansa Ram supra 'Mathura Das t Panha 
Lai <1 pro Bando Bibi t Ivalha 0 A 002 
(1881) Sham Behan Lai v Bup Kishore 
"OA 370(1898) 
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words “ or vyanaqcincnl ’ alter the words “/emjwror^ oljcnation ’ and substituted 
“ G9 to 71 and of any rulc^ made tn pursuance thereof ’ for “ 320, paragraph 2 to 
325 (6ot7j xnclusiic) ” 

The section docs not ajiplj to a decree which directs the sile of laud or 
of a share of land m pursuance of a contract specifically affecting the same (1) 
“The Court" — That is, the Court executing the decree That Court 
should deal vnth it itscH and not in deference to the opinion of a superior Judge 
who forwards the recommendation of the Collector (2) 

“ May authorize ” — It is discrctionar) with the Court to authorize or 
not as It thinks fit It is bound to hear any objections made by the decree- 
holder and anj evidence adduced bj him (3) The only indulgence the Court 
may sanction is to allow the judgment debtor a reasonable period for satisfying 
the decree by the temporary alienation of his property A Court executing a 
decree cannot vary its terms bj authorizing payment by instalments, (4) while 
the property remains in the possession of the judgment-debtor (5) 

For form of authorization sec the Fust Schedule, App E , Form No 25 
“ Collector to provide ’’—Execution cannot be taken out against property 
under the management of the Collector As against such property, the time it 
IS under such management shall be excluded in reckoning lunitation (6) Posses- 
sion cannot be given to an alienee of the judgment debtor of property under such 
management, but damages can be awarded (7) 


Distribution of Assets 


73 (1) Where assets arc held hy a Court and more t* 

persons tlian one have, before the receipt of 
sale * 10*16 rateSiy rf/1’ assets, made application to the Court for 
t'lbuted among decree- the execution of decrees for the payment of 
*** money passed against the same judgment- 

debtor and Iiave not obtained satisfaction thereof, the assets, 
after deducting the costs of realization, shall be rateably dis- 
tributed among all such persons ; 

Pronded as follows ; — 

(o) uhere any property is sold subject to a mortgage or 
charge, the mortgagee or incumbrancer shall not be 
entitled to share in any surplus arising from such sale ; 

(6) where any property liable to be sold in execution of a 
decree is subject to a mortgage or charge, the Court 


(I) Bbagirand Prasad r Sheo Sabal, 2 K. 
(I'i'iO) 

(J) Muttra r«r*hacl r Patn ppr»h»«l, C V 
U P II G R 31(18-3) 

(3) Iluro Pre-^d r Kali ProMd fl G 2^0 
(1«2) 

(4) Slico Pfrtbad r Shira Ram, 2 \ W 
P II G R. 50(18-0) 


(5) Kashee IjOJ r Ameer Jan, 2 N W P 
fl C R. 347 (1870), ilntfra Pmhad t> 
Ram Pmliad, C N W P H. C R. 39 (1873) 

(6) Gtfdhar Dm r Ha? ShanlLir 20 A 
3S3 (1698) 

(7) Set h Jaidayal r Ram Sabae, 17 C 432 
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may, wth the coment of the mortgagee or incum- 
brancer, order that the property be sold free from 
the mortgage or charge, giving to the mortgagee or 
incumbrancer the same interest m the proceeds of 
the sale as he had tn the property sold ; 

(c) where any immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be applied — 
jirst, in (iefraymg the expenses of the safe ; 
secondly, in discharging the amount due under the deaee, 
thirdly, in discharging the interest and principal momes 
due on subsequent incumbrances (if any) , and, 
fourthly, rateably among the holders of decrees for the 
fayment of moncj against the judgment-debtor, 
who hare, prior to the sale of the propertj’, apphed 
to the Court which passed the decree ordering such 
sale for execution of such decrees, and have not 
obtained satisfaction thereof 

(2) Where all or any of the assets liable to he rateahhj dis- 
tributed under ths lection are paid to a person not entitled to 
receive the same, any person so entitled may sue such person to 
compel him to refund the assets 

(3) Nothing in this section affects any right of the Government. 

Object and scope of section — Under the Code of 1859 the attach 
ing creditor was entitled to be first piid out of the proceeds of the property 
attached and sold, the surplus only being liable to distribution rateably among 
subsequent attaching creditors whereas under the Code of 1877 and subs? 
quent and present Code it js immaterial at whose instance an attachment is 
pliced Every creditor who has applied is entitled to a rateable distribution (1) 
TJie present provisions prevent muJtiplicitj of procedure and that scramble b^ 
several judgment debtors which used to take place under the Code of 1859 (2) 
Tlie section draws a sharp distinction between attachment and realization (3) 
and an attaching creditor is entitled to no pnontj o\ei otJier creditors until 
a sale at his instance has actually taken place 

TJie object of the section is two fold Firstly, to prevent unnecessary 
multiplicity of execution proceedings , to obviate in a case where there are 
many decree holders, each competent to execute hii decree by attachment and 
sale of a particular property the nece^sitj of each and every one separately 
attaching and separately selling that property The otlier object is to secure 


(1) twlivanath JIahesIiwar v ^lrchaIld Khan t Gomam Singh, 13 C. TT N 11"7 
Panacliand CP 16(18SI), Ptjacoeht Uadan (190D) 

Qopal r C W N 577, 58o (1002) The (2) BithalPast Nand Kishoro, 23 A lOr, 
principle applitd to a Cgie not falling 113 (1000) 

with n the C (Is in Sewdut Poj- » Sree (3) Soohol Chun ler Law t PussicL Ini 
Cantn 'Unify at ( no (loor) Pufloo Mtter ICC 202 200 (18SS) 
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an equitable administration oi tbe property by placing all tlie decree holders 
upon the same looting and making tho propettj ratcably divisible among them 
instead o! allovring one to exclude all the others merelj because he happened to 
he the iliEt rvho had attached and sold the property (1) 

Where it was contended on bohall ot tlic deiendants that, having regard 
to the terms ol the action an attachment made bj the plamtifls enured lor the 
benefit oI all persons holding decrees lot monev against the same judgment 
debtor, and who complied with the conditions specified m the section, that is 
to say that, provided the delendants have, pnot to the realization, applied to 
the Court holding the assets for execution of decrees for monej against the 
same judgment-debtor, and have not obtamed «ati!.fnction thereof thej are, 
without any attachment of their own, entitled to share rateablj uith the plain 
tifis in the proceeds of the sale, although m the absence of the plaintiff’s 
attachment they could not themselves, after the judgment-dehtor's death, have 
enforced execution against this property, it was htld that argument was to some 
extent favoured by the language oi the section, but that it was cleat that this 
section cannot be read absolutelj bterally. If it were to bo read hteially, 
without any ’ ... <ti » » 

because the 

tJoa for exe< , ^ , , 

spectne altogether of the result of such applications or any objections to them 
however well founded But it has been beld, and it could not otherwise have 
been held, that an application lor execution which uas barred by limitation, (2) 
or an application which had for any reason been rejected, would not sntitlo 
the applicant to share rateably under this section , and therefore it is clear 
that one must giv e the section a common sense construction, and see what sort 
of case It really provides for The object of tbs section being as above stated, 
it was not dcsir^ to enlarge m any way the rights of decree holders or place 
at then disposal the proceeds of property which they could not have themselves 
attached It entitled to share in the proceeds only those decree holders who could 
lave themselves attached and sold the propertj It wis not meant to enable a 
decree holder to indirectly get the benefits of an execution which he could not 
himself hav e enforced directly Where the decree holders arc persons who could 
have themselves attached and sold the propertj, then, but only then, an attach 
ment and sale by one is correctly desenbed as enuring for the benefit of all (3) 
The pronsiona of this section show that when property is sold m execution 
of o decree it is sold not only for the realization ot the money due under that 
particular decree, but of all other decrees tho holders ot which have applied for 
execution MTicn property is sold in execution ot a decree it cannot be sold 
again at the instance o! another decree holder, who may have attached it before 
the attachment effected by the decree-holder, under whose decree it is actuaUv 
>»old, and when a judicial sale takes place all prevnous attachments effected upon 
the property sold tall to the ground fl) 

(1) llith&lEur X&od Kistiow, 1:3 A. lOQ, (5) UithalDASr Naad Kishoiv, 23 A. lOG, 
110(1900), I mk t U&WaiB&tLador Singh, 103-111(1900) 

1 G W X S7, 30 (1S9^) (1) Kartie Nath Iloy r Surhan»&J Slisha, 

(2) S«! RaUIia Gobm I r ShnikU Oorerr, 13 12 G 317 (I’iW) 

W r 2lO(l8'l) 
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Where in execution of two decrees certain properties n ere sold the proceeds 
of nluch V, ere sufEcient to pay the decree holders, it was held that on the inter- 
position of a creditor who had not attached, the Court was right in selling a third 
property, as such creditor would be entitled to share, ^nth the result that it 
could not be said that by the amount reaUsed from the first sale the decrees under 
execution were satisfied (1) 

The section relates to procedure onl> , and was intended to afford an additional 
facihty to decree-holders. It does not interfere with substantive rights or the 
mamtenanca of a suit,UQtwithatanding that a party may not ha\ e availed himself 
of its facilities (2) On the other hand, failure to participate does not prevent 
a creditor executmg his decree m ony dther manner (3) 

Permission granted to a judgment creditor to set off the amount of the 
purchase money payable for the property sold against the debt due to him under 
his decree must be taken to be granted subject to the provisions of this section (4) 

The former section was held not to apply to a deposit made by a judgment- 
debtor under sect 310a (now 0 XXI r 89) oftbefoimer Code (5) 

An order under this aection affects only interests existing at the time 
The insolvency of the debtor introduces a new state of things from the date 
of the insolvency, but as regards sums accrued due prior to the date of the 
insolvency, the order under this section creates nghts uhich are not affected 
by the insolvency (6) 

It has been held that sect 490 (noiv 0 XXXVIII r 12) did not empower 
a decree holder to share in the distnbution of property he has attached , and 
that though theie was no necessity to re attach, an application for execution 
was imperative (7) 

Under the last Code it was m some cases held that when a person desired 
to share in the assets reab^ed by a sale in execution he must apply to the Court 
in which those assets were for the execution of his decree and if it were found 
that property attached by an inferior Court was already or thereafter became 
subject to au attachment issued from a supenor Court, the decree holder must 
have applied to transfer Lis appLcation to the higher Court, if he desired to 
secure the application of the attached property and its proceeds to the satis- 
faction of bis deciee (8) A contrary view was adopted in the Calcutta High 
Couit, where it was held that this eection did cot requite tho transfer of the 
decree to the Court where the process of reahzation took place as a condition 


(1) aiohunt Jlegh Lall v Stub PersBad, 7 
0 34(1831) 

(2) Jano^ BoUubh Sen t Joluraddm 
Mahomed. 10 C C67, 676 (1884) 

(3) Syad Nadir Hossem v Thovildannee, 
low R 255(1873) 

(4) 3MJen i Chappanj, 11 31, 356(1887), 
and cases there cited, dist laSreeKnshDa 

Chandook Chaad, 32 M. 334 (lOOS) 

(5) Roshun Lall v Ram Lall Mulhck, 30 
C 263 (1003), B c, 7 C W N 341 , Bihari 
LttU Paul V Gopal LaU Scitl. 1 C W N 095 
(1897) 


(6) Howatsont Run-ant 27 0.351(1900) , 
B c, 4 C W N 610 Insolvency sftcf 
attachmeat has no effect, see Viraraghava t 
Parasomara 15 5L 372 (1S9I) 

(7) Pattanji Shapurji i Jordan, 12 E 
400 (1838) , but see Rbugwan Chunder 
Kirtuatoa v Chandra Mala Gupta, 29 C 773, 
777 (1902) 

(8) Muttalagiri Nayak t lluttayyar, 0 3L 
357 (1883) , Raghuhar Dyal t Banke Lai, 
22 A 182, 18G (1900) [Rccree of Revenue 
GonrtJ Nuuba;iTulsiran} V Vadia'Vcnkati 
ISB 633, 886(1892) Andanapat BUimrao 
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precedeat to on application under sect 285 (now 63) of tbe former Code (1) And 
this view lias been recently adopted in th® Blndras High Court (2) 

It has been held that a claiiri or an order under this section did not amount 
to an attachment (3) but if a debt was attached no equitable assignment of 
‘ ' who subsequently obtained an order under 

s not therefore operate as a aubstantivo 
f was the case, when the original attachment 

terminates 

It IS nowhero provided either that an appbcation for distnbution cannot 


of necessity be guen to the other decree holders (5) After an order for dis 
tribution has been made and before the funds have been actually distributed 
it 13 open to one of the decree holdere to maintain a suit for a declaration that 
the decree of a nest decree holder is coUosue and that be is not entitled to 
share in the sale proceeds (6) 

Assets held— 'That is available for distribution m execution of a 
decree The words of tho last Code were assets “ reahzed htf sale or otlervtse in 
ctecufion of a decree ’ ilisets meant the proceeds of tho sale of the propertj 
sold in execution (T) Moneys paid into Court by sale or otherwise were assets 
from the moment of their pajment into Court (8) “Reahred'* meant that 
property had been converted into or obtained in cash or some other form 
available for immediate distnbution Tbetc is nothing m the word itself 
which required that the process should take place as the result of any 
ultenot proceeding m tho course of execution (9) Assets were realised when 
the whole of the proceeds were paid into Court (10) But tho word “ realized " 
was however followed by words which showed that the leaktation must hare 


Sbiitikarr Chan lr»8h»nk#r,0 U I03(ISS0), 
Ilattatraya i Hablroulla, 15 D 456(1853), 
Ibm&Uya Bank r Ilur*l,3A -I0(I881)la9 
to this case and S C C.e^Dhsjvaue Bato 
SB 230 (1883), Vtslhari f Narao OB 174 
(1881) . Krishna r Mansaratn, IS B 6l 
(1803), Kcla « Vikmhna IS 3t. 315 
(IS01)1 

(1) Bar Bhsgst Pas i Anandarsm Vlar 
wan 2 C. \V K 126 (1807) , CUrk r 
Alc-sandcr, 21 C. 200 (ISns) 

(2) Vnmuthnr Vyspnripaadaraai, 35 SL 
5«8 (Itll), 

(3) Ganj>P»«sr Kwhali.7 4.702(1*85) 
Thirga (Tliaran Bai Chowdry r Vlotanhisd 
PiM,15a771 (18 n8) 

(4) Sorahjl Eiul,l r Gonnd Ban i 16 B 
01 (l*'*ll. hm tt Jetha Bhiaa t L*dy 


JaDbai,37B 133(1012] 

(5) (Hiuniu Lai » Jugal Kishon;, 27 A 132 
(IW4) 

(6) Trailakya Nath Adhya r Pulm Behan 
BasabsaUJ 383(1004) 

(7) BamaDatban Chcttiar r Suhrama&ia 
Sa»tn^,26 5L 170 ISl (1002), 

(8) VishTanath Slahcshrar r Virchand 

ranarhaod.OB 10(1831), SfuuvaaaAyyan 
garr Sctlharamayjar, 10 5L “2 74 (1605), 
that fa when the property became aTailaUe 
for distnhntion But Bo?ta r SLib 

CbnndcrScn. 13C.223(1886), Vreraj 7 ar 
AnnaoaaU Chetty, 31 M 502 (I'ti*)- 
(0) MandU Lmedraar Kasabha} 

Ul 28 B. 201, 274(10' 3) 

(10) ramanathan Cbettiar r Sohraajaaxi 
*5a»tra3. to 5L 170 (1003), b which I. was 
also hell that the wo-ds did not apply to the 
25 r»T teal depc^t. Bel. to Kaf« ilaho 

mrdi? PaaodarPrasaafliet, l 8 C 2 l 2 4t2l4 
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taken place m a particular way, vie m crecutiou (1) from the propertj of the 
judgment debtor , (2) the proceeds being “ assets ” e\ ea before the sale becomes 
absolute (3) ^\Tiere therefore assets were rcaUzed but not in process of execution 
the section did not apply , as where moneys were paid bj a judgment debtor 
under arrest (4) or paid into Court (5) voluntarily, though no doubt under 
pressure of the decrees , or were realised bj pmate sale of properties attached, 
the assets being realized under the section not by the attachment but by the 
sale (6) 

Although this section is wider than sect 29 j of the last Code }et the effect 
of sects 275 and 310 a of the last Code (now represented by 0 r 55 and 
0 XXI r 89) remains unaltered , and therefore sums paid into Court for a 
particular purpose under 0 XXI r 55 are not assets under this section , (7) 
neither are sums paid into Court under 0 XXT r 89 (8) 

The object of the provision should be to expedite and cheapen the etecution 
of decrees against the same person by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings If, ho\\evcr, 
the piopertj is not sufficient to satisfy all the claimants, the vording of 
the last Code as judicially interpreted held out an inducement to the attaching 
cieditors to settle out of Court with the judgment debtor at the expense of the 
other decree holders (9) Tho language of the section has been altered and 
•widened b> lefoning to assets held available for distribution rather than to 
assets ' reaUzed u execution It is necessary of course that assets m order 
to be “held” must be realized It is not however necessary now that tit 
realization must have been in execution as that phrase was interpreted under 
the former Code It is sufficient that having been realized (and probably 
that will be held to be when the entire amount due from o purchaser has been 
paid into Court) they are available for distribution in execution The creditors 


(1891), Arimuthu t» \ yapuripandaram 35 
ai, 588 (1911), ■Maharaja of Burdwan t 
Apurha,15C ^Y N 872(1911), IIC UJ 
SO 

(1) Mamlal Uinedram t Xaoabbaj Manih 
lal. 2S B 2GI, 274 (1903) , Sow B«x BogU 
t Shib Ctunder Sen, 13 C 225 (1886), 
Bishen CliUDderv JUonmohineo SDR 501 
(1867) The realization was held to be by 

^ ,,r ^ -* 

» V , 

i * * 'j, ' » • 

t Gomd Eamji, 16 B 91 (1891) [debt 
attached and paid into hands of Shen^ 

(2) Paiahotam Das v 3faUanant Suraj 
lharthi,6B 638(1882), Gopaldair Cbonnl 
Lal. 8 A 67(1885) 

(3) Vishfanath llalieshwai c Vircband 
PanaChand, GB 1G(18S1) 

(4) Purahotom Das t Jlahananl Sursj 
hharthi.O B G8S (1882) 

(5) Gopalclair ChunniLall.S A 87(1885). 
•n « Bux B gla V ''hib Chunder Sen, 13 C» 


225 (1836), iVosoanoaioyeo Dasseo i 
Sreenatb Roy, 21 C 800 (1604), libredha 
priya Ttrthasami t Yusuf Salub, 28 II 380 
(1905) 

(6) libredhapnya r Yusuf Sahib, sujra, 
atid the section does not apply where thi 
judgment debtor has paid money out of 
Court to one of the decree holders who had 
taken steps to execute the decree and wlto 
then intimated to the Court that his claim 
had beensatished, Go\mDutt v Amarchand 
C L. J 49(1011) 

(7) Sorabji Coovarji v Ivala Eagbunath, 
36B 150(1911) 

(8) Harai Saha v raizlur Rahman, 40 C 
$10 (1013) 

(9) SeePurshotam Dast hlahansnt Suraj 
bharthl, 6TJ 5S8, at p 699 (1882) (“The 
arresting creditor may avail limself of the 
arrest to ent er into any arrangement ho thinks 
proper mth the debtor behind tho back, and 
independently of other creditors who inaj 
havo applied for execution ’ J 
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should exclude persons who are not so,(lJ and the Courtis competent to deter 
rame the question of bondfides (2) 

The same judgment debtor ’ — If A holds a decree against two persons 
X andY , andB holds a decree against only one of them, X , in so far as the 
decrees are both decrees against X they arc decrees against the same judgment' 
debtor (3) Whore property belonging to A has been attached under a decree, 
and other decree holders than the attaching creditor ha\ o applied before realixa 
tion of assets to participate in tbe sale proceeds, and amongst them a creditor 
who has obtained a decree against A and B , such latter creditor is entitled 
under this section to shato in the proceeds of the sale of A 's property (4) The 
following decrees hai c been held not to be against the same judgment-debtor 
A decree against B and a decree against B ’a representative , (5) a decree against 
Y as representative of a party’s deceased husband and a decree against Y in his 
personal capacity (6J 

All will share equally in tbe surplus after deducting the costa of realisation , 
there being no priority except perhaps m the case of Crown debts, (7) as to which 
also see third sub clause or, it has been held (8) in the case of rent realized bj 
the sale of the house or building foi which it was due It is only tbe unsatisfied 
portion of the decree that ought to be taken into account in a question of sale- 
able distribution there being no reason why any amount should be set apart in 
favour of a decree holder in proportion to any sum covered by his decree which 
has already been realized (9) 

Sale subject to a mortgage —Clauses (c) and (h) of tbe proviso refer 
only to sales in execution of simple money decrees and declare the incompetence 
of a mortgagee as such to any share of tbe surplus proceeds when the property 
IS sold subject to bis mortgage, otherwise, if Jic consents to sell the property 
free of hen , clause (c) refers to sales under mortgage decrees, but m such a case, 
as appears from that clause prior incumbrances arc not taken into account, 
the sale proceeds being distributed in discharge of subsequent incumbrances 


(1) In re Sunder Das II 0 42 (18S4), 
Cliaganhl t Fazarab IJ B 154 (18S8) 

(2) Puran Chand t Purendra Naram 17 
C W N 320 328(1912) Peary Lai Das v 
Poitry Lai Dawn, 18 C L J 040 (1913) 

(3) Gonesh Das Ba^ia t Sluva Laksbman 
Bhakat, 30 C ^83 (1903) , b c , 7 C W K 
414, overrubng Debolu Nundun Sen v Hart, 
12 C. 294 (1885) fcxplained in Lunbaji 
Tulstramr tadiatenbati, lOB 083(1892)], 
foil Gatti Lai t Bit Bahadur Sahai, 27 A 
158(1904), Chofalalt Nabibhai,29B 528 
(IDOj) 

(4) Shumbboo^alh Paddar V Luciyoath 
Dey, 9 C 920 (ISS3), foil Delhi and London 
Bank t Uncorenanted Service Bank, JO A 
35, 33 (1887) 

(5) GovmdAbajit ’Uolioniraj Vinayak.SS 
B 401(1001), a c 3 Bom L B 407(1001) 


In thi« case there was no decree against the 
father and one against the son, but the case 
has been distin^mahed where there was one 
decree against the father, and another 
against father and son , Bamanathan 
Chettior v Subramania Sastrial 20 M 179, 
182 (1002). and sco Grant t SubPi,nanian, 
22 M. 241 (1898), Snnivasa t Kanthimafhi 
33 31 46S OOlO) 

(0) Ilhola Kath t Vaq bul un nissa 20 A 
28 , 34 (1903) , but see Hart v Tara Proaonno 
Jlukherjee, 11 C 718, 723 (1885) 

(7) As to which see Secretary of State t 
Bombay l^andiog etc Co , 6 B H C R O , 
(7 J 23 (1808) 

(8) Jllaniklal Kendal t Lakha, 4 B 429 
(1880) 

(0) Sarat Chundra Kundu t> Doyal Chund 
Seal 3 C W N 303 (1899) 
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only (1) The section refers to cases in which propertj is sold subject to a 
mortgage, and not to cases wlicre propertj subject to an undisclosed mortgage is 
sold in execution (2) The Court has jurisdiction to inquire into the ments of 
the alleged mortgago (3) 

Sale under mortgage decree — See notes to " Sale subject to mortgage 
This provision applies where the decree orders the property to he sold, and not 
to the case where the property sold was not the encumbered property but other 
property of the judgment debtor (4) It was held that the term “ tncuml/rancf ” 
could not be read as “ an incumbrance or incumbrances " so as to apply a prmcipl** 
to the distribution of proceeds which would give priority to a eubseguent 
incurabranco (5) 

“Amount due ” — The words of the former section were “ tn dtsclar^tr'i 
the interest (0) and principal money due on the incumhmncc ” 

“ Subsequent incumbrances ” — ^Thc sale proceeds are to be appb*^ •• 
satisfaction of incumbrances according to tbcir ptiontj (7) 

Suit for refund of assets, clause (2) —The scheme of (L*- *>«=-'' joa n. 
to enable the Judge as a matter of admimstration (8) to distribute *}• ku',^ 
proceeds according to what seeras at the time to be the rights of tL« 

But this distribution decs not import a conclusive adjudication on \ 

which may be subsequently readjusted in a suit under this claufA * 

suit IS to recover the assets not to set aside the order for distributive, s/jr >s- 
the order for the reasons stated stand m the way of the suit (fj) ’Jit- j . 
aggricied is entitled to bring a regular suit to compel the suenj-iji,! judyi it- 1 \ 
creditor in execution to refund (10) The cause of action ariws or Jy v j * i < ^ 
money is paid (11) And all parties to the distribution should U r j I’.j 
to the suit (13) Though an order under this section is not ajq,. »’} t 



340 


THE CODE OP Civil. PROCEDURF. 


Pabt IJ 
Sec 74 


may be open to revision (1) aa well as to attack by euit It has been held that 
a Small Cause Court cannot try a amt for refund of assets paid under this 
section , (2) but this has been dissented from (3) 

Sale proceeds — ^Whensurplussalc proceeds are m Court the Judge should 
pay them out only to the party in wbo<ie name they stand, or his agent (4) 
It has been held that the Court may allowa decree holder to take out the purchase 
money beiore confirmation ol Sale {5) Where property was sold under one 
decree and the proceeds were sufficient to satisfy both the decrees of two creditors, 
the property should not it was held be resold but the other decree sliould have 
been satisfied out of the assets realized by the first sale (6) If a mortgagee receiv cs 
any money out of the surplus sale proceeds of a share lu the property mortgaged 
to him, sold m execution of a decree on a prior mortgage from some of the mort 
gagors to whom the share belonged and against whom the decice was obtained, 
he IS bound to apply the money to the sat^faction of bis mortgage debt, only 
m case he receives it by rittuc of hi« security and not otherwise, although the 
payment might be made to him by the said moTtgagnis m sstisfaction of otlier 
debts due to him from them (7) 


Resistance to Execution. 

•\ 74 ]Vhcre the Court la satisfied that the holdei of a decree 

Fesietance to execu for the fossession oj immoiecible 'pro'pcity oi 
that the 'purchaser of immoveable property sold 
in execution of a decree has been resisted or obstructed m obtain- 
ing possession of the property by the judgment-debtor or some 
person on his behalf and that such resistance or obstiuction was 
mthout any just cause, tlie Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the end prison for a term which 
may extend to thirty days and may further direct that the decree 
holder or purcha’^cr be put into possession of the property. 

Resistance — bee note"* to 0 XXI rr 97-103, posi which deal with 
rc'iistance to delivery of possession either to decree holder or purchaser 


(1) Xiruchittambala t Seshayyangar, 4 
31 383 (1881), Sew Ilux Bogla v Shib 
Chunder Sen, 13 C. 225 (18SG) , 'Viranigbsva 
» Para Sumatra, 15 31. 372 (1891) In 
3enkatarainan t 3laluibrigayyaa, 9 31. 508 
(1886), the Court refused to interfere 

(2) Sbalu Ram v Shib Lai, 7 A 378 
{I88u) 

(3) Ifarihara r SabramanjTi, 9 31 2S0 
(1885) 

(1) In re Pu Idabatty Dasseo, 12 W R 


35S (1869) 

(B) Jogcndra X’ath Sircar t Gobind 
Ctioadcf Addi, 12 C 2o2 (1885) , \ ishvanath 
Ualicshvart 3irchflad pana Cband, C B 10 
(1681) , but SCO Hafez Ilabomcd v Damodar 
Pramaoiclc, 18 C 2i2 215 (1891) 

(6) Rati Ram i Chiran;i Lai 3 A 579 
(1881) 

(7) Ganga Ram 'ifarwati t> Jaibullnp 
Karmn Singb, 30 0 053 (1003) 



PART III. 

INCIDENTAL PROCEEDINGS. 


COMMISi>IONS. 

75. Subject to such conditions and limitations as niaij be 
Power of Court to frcscnbed, the Court may issue a commission — ’ 

issue cemmissjona (o carominc any person, 

(&) to make a local investigation , 

(c) to examine or adjust accounts , w 
(f?) to male a yarttlion 

Tlio power of a Court to laaue a commission I’eilacil in this section But 
the Court cannot dciegoU its judicial functions under it And see 0 XXVI. 
f 0(1) 

76. (f) A comimss.ion /oi the examination of any person (s. 

Oomm/se/an to is»sucd to any CJouTt (not being a High 

nnothef Court Court) silualc 111 « jiroinjicc other than the 

province in nhich the Court of issue is sifunlc and Iiai'ing jurisdic- 
tion in the place in uhch the person fo be examined rc'udes. 

Ever} Court rtceiving a commission for tlic cxaniina- [i. 
tion of any person under sub-section (l) shall examine him or 
cause /nin (o 6c cjanniied pursuant thereto, n»u? the com- (* 
mission, when it has been duly cxccutctl, shall he returned together 
■with the esndcncc taken under it to the Court from which it 
iras i^^sued, unless the order for is«iuing the commi'^ion has other- 
wise direct c<l, in uhich case the conuui'vsion shall be returned 
in terms of «uch order. 

77 In hen of i^ming a cowiimism'oh the Court may issue n 
, ^ . Idler of request to examine a iritucss residinn 

al amj ;-/<!« not tnUm HnlM I„d,a. 

(1) ll»r» X»r»tn r 01n<lf» NsVb. 1" K*» Kt'Snci r Kttcs'O’iitJ. !:• C U. J 15» 

liU.X yiOOll). n C t. J 17. *tj (WWl, 



340 


THE CODE or CIVIL PROCEDXmF, 


PastU 
Sec 74 


may be open to revision (1) as well as to attack by suit It bas been held that 
a Small Cause Court cannot try a suit for refund of assets paid imder this 
section (2) but this has been dissented from (3) 

Sale proceeds — ^When surplus sale proceeds are m Court the Judge should 
pay them out only to the party m whose name they stand, or his agent (i) 
It has been lield that the Court may allowa decree holder to take out the purchase 
money before confirmation of Sale (5) AVliere property was sold under one 
decree and the proceeds were sufficient to satisfy both the decrees of two ci editors, 
the property should not it was held be resold but the other decree should ha\ e 
been satisfied out of the assets reabzed by the first sale Cd) If a mortgagee receives 
any money out of the surplus sale proceeds of a share in the property mortgaged 
to him, sold in execution of a decree on a prior mortgage from some of the mort 
gagors to whom the share belonged and against whom the deciee was obtained, 
he IS bound to apply the money to the satisfaction of his mortgage debt, only 
in case he rcceues it by virtue of liis security and not otherwise, althougli the 
payment might be made to him by the said mortgagors m satisfaction of other 
debts duo to hira from them (7) 


Resistance to E.vecution 

1 74 Where the Court is satisfied that the holdet of a deaec 

fiesistaiKe to «x«cu for the fossesstOH of tmmoveahte property or 
that the puichaser of immoiealile property sold 
in &xcution of a decree lias been resisted or obstructed in obtain- 
mg possession of the property by the judgment-debtor or some 
peison on hs behalf and that such resistance or obstruction was 
without any just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the cml puson for a term which 
may extend to thirty days and mayfurthei direct that the decreo- 
iiolder or purchaser be put into possession of the propertj . 

Resistance — See notes to 0 XXI rr 97-103, post which deal witli 
ro<tistince to dehrery of possession either to decree holder or purcha'cr 


(1} Jinichittambala i Scsbay^an^ar, 4 
M 383 (IfiSI), Saw Bux BogU v Slub 
Chundor Seo, 13 G 223 (18SGJ , IiroragbsTa 
» Para Sumatra, IS 372 (ISOl) In 
1 enkataraman v Itlahabrisajyaa, 9 AL COS 
(18S0), the Court refusc»l to intorfm* 

(2) Sbalu Bata r Sbib Lai 7 A 378 
{ 1885 ) 

(3) ITarihara r Sobramnaya. ‘I 31 230 
(18W) 

(4) In re Pu Idabnity Daciiv, 12 U R 


333 (ISGO; 

(5) Jogtndra ^^oth Sircar i Oobiiid 
Cbnndcr Aclili 12 0 252(1885), Visbianatli 
AlalcsbTftrt Plrchand Pana Chaod, 0 B JC 
(1831) , but seo ITafcz Alaliomed t Pamodar 
PraraanicL. IS C 242, 245 (1691) 

(C) Bali Ram i Chiranji Lai, 3 A 679 
(1881) 

(7) Ganga Ram Alaman t JaihilNji 
Narain Singh, 30 G 053 (1*XI3) 
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COMMISSION'' 

75 Subject to such conditions and hmitations as may he 
Power 0 / Court to "prcscnbal, the CouH may issue a commission — 

issue commrssons (q examine any -person , 

(6) to male a local iniestigation , 

(c) to examine or adjust accounts , or 
(f?) <0 male a partition 

Ibc power of a Court to lasue a lommission la (’eilneJ in this section But 
t!»o Court cannot delegate Its judicial functions under it And seeO 3i.\M 
r 9(11 

76 (J) A coumussioii Jor the examination oj any person ii 
Cammisa/on to uv u l)C i^ucd to tm Court (not being a High 

another Court Court) 5l(«o(C III O yirOnilCC otIlCT than thc 

proiincc tu icliicJt thc Court of I'swc is sifttafc and /taunt; junsdic- 
tion tn thc place in irhich thc person fo be examined ro'^ules 

( -') ENcn Court rcccuuig a commission for t!ie otainma is, 
tion of an) person ttndor sitbscc/ion (/) shall examine him or 
catttc him to be examined pursuant thereto, and the com- (i 
mission, tr/icn if has been dulj cxocutcd, shall be returned together 
vrith thc oMdcncc taken tinder it to the Court /roni which it 
ira*! issuetl, unless the order for is«;umg thc commit ion has other 
wi'C iliroctod, in which case the comimsMon shall lie retunietl 
in tirins of such ordvr 

77 In heu of a comnii^'ion t)e Cmrl naj tf*ie a 

htter of rrgitr t to rraimnr a iri(nr«« rr»idi» o 
ifttrro/nijurtt ^ pfnrr iK*t irtf/in Jlritid Irtlta 

(H lUn S»r*n r I* Ija K v r Koe»’ -i Jj C L. J IS* 

UW N S'* (1911) lit 1 J r »»4 IWO). 
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.] 78, The provisions as to the execution and letum of com* 

Commissions issued by niissions foj the examination of witnesses shall 
foreign Courts. apply to commissions issued by — 

(а) Courts situate beyond the limits of British India and 

estabhshcd or continued by the authority of His 
Majesty or of the Governor General in Council, or 

(б) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign countrj’’ foi the time being in 
alliance with His Majesty. 

Commissions. — This subject is further dealt with in 0 XXVI and the 
notes thereto, to which refer As to forms of letter of request, see First Schedule, 
Appendix H, No 8 , and as to tho same 0 XXVI r 5, post. 



PART IV 

SUITb IN PAKTICUL\R CVSES 


Suits b\ or \oAl^t>T Tut Go\ernment or Public OmcERS 

/A THEIP OlFICIAL CiPACIT'i 

79 (1) Suits l)j or against tlic Go\crnment sliall be insti- Is 

Suits ty or asainst tuted by or against tbc Secietar) of State for 
covemmrnt India in Council 

(;?) Nof/tui »7 til this secUon shall he deemed to limit or other- 
uise ajfcci any information cxInbUed by the Adiocate General in 
exercise of the poicer declared by section 11 J of the East India 
Oompaiii/ /let ISli. 

Suits —Tliis IS sect IIG ol tl»c last C<k1c f'ecU 417-421 ate no’ft rr 2-C 
ot 0 XXYII the first rule of tUat Order dealing witb pleadings, being nev> 

Sect 422 13 now r 27 ol 0 ^ Sect 423 is r 7 of 0 \\\ 11 Sects ^21 and 
423 arc now sects 80,81 Sects 426and42t arc r SofO WMI Sects 428 
and 129 aro now sects 81 and 82 

Tlie liabilitj of tbc Secret arj of State for Indii inCuunciUo I c sued depemfs 
on tbc statute 21 A. 22 Met c 100 Cor tbc bette^po^ernmeDt cf India, and turn-* 
ptincipilb upon tbc construction of sect 65 of that Statute (1) Vfictber a 
suit u lU bo at tbc instance of OoTemnient a mittei of 8ub«tonti\ e law As 
ri-gardi tbo Court in wbicb such a suit, assuming it to he should bo lioUf.ht, 
reference sboul 1 be tuadc in tbe case of tbc High Courts to their Letters I’atent , 
in other cases to the Nanous Indian Cml Courts Ccts andtosect* lC-2ftof<lu 
Code (2) Wictbor and when a suit will be against a j ul be ofTieer is a ipje^tion 


(!) Ve liir a recent dcciMon m It tli» 
patt rr cw* ate tnlcl Jehanpr r •'oeirtary 
pj 2* B I'*! (1*102) an^I rtbrn nleJ 
inOKineatysC P C.. nMe* to a. 4!a. 

(2) I titaKl' n irtlotLoaeaecti l>* aD<liii 
j»ar(icutir at nraoN »uiti aca.f»«t form 
nwhl , aee tt> •e l" »t ibe qwetl •<» baa 

ani^nal"’*^ el Teruoral jaaeltup^aa 
1V< r •'.-retard <('i*tp U C. t'i •• 


SuliliaraTa r (toeernmert, 1 M 
or niBT not l» aaiJ to rarry oo 

H andW r bewtajy tt | jjj 3 - 

, I> Ya \arajs r S<*t<ary li tir 
It C 25. (IV'-)J. SetTfaJ a- t U«e l».o 
devYJe.] ia vL b tip racap s i t,4 

apfToP «itl^ lip 1 ■ at Lru a ao* u: •(_< L 
tlewljrr tijc** tc>ul lair La* ) — ■» 

•L-Si If ll* ^ * Ik tr * 


/ 



rAVT lY 

M nv IN I'viuui > \i; i wix 


M u\ vuv»\N» uu l»o\u\Mt\» tn I'l Taj 
n { )-»\ «> > \ } It > u i rt 


79 ( 1 ) l'\ \'\ rtKiinM tli» UvAutmu \\ !•* :::j.--^ 

^wWi Vy « tvvUMUx rti iiuM tlu'SiSAnn rC S a*» ^ 

Cittnvxm \^xk\\\ hi 

( ) t HI thi'- '■t iU t\ tin fMrtf ^ ' tr iT* y.' 

ut'r 0111/ Htft'iin ilton hi f/i IJawv (; ^ 

lAAtsf of (h iiwtutsf hi mWoHI /// of iJt i’c*- 

(' 0 IU}V 1 |M/ .llV /Nf 


auuw \ioMtr { urt.io.hM I I u u;-i:i uttb-.T-i. 

{(1 \\\n <l» ' (li'f uil ( 0 o Oi I r .1 iIh»» witli \ I \ lihfs 
'' 1 hJiAinwi J».tO \ rt 1 Ulwi "»I 0 \\\U 
•m»«T. rtONi* U Ml rtt s l»l'rt.«\lK.o 1 H.IU \\\li v^. 

««M2lfturt'v\r 

ll». lul lUh « 1 0 ^ «.lo\ (Ml lililnoil n tllU 
»uHt . i>t »t»0< Jl ^ \ i 1 « Jort I r f? I It I ) oi 11 lit I ( i ( ti Ua 

^to\^lvU^ tt\ rtO . ii'Uti It It • I *• 1 1*» . I 0 m Hi (1) 
mill nmU ll 111 0 1if»liO « . { 11 iriHl ciO h M 1 Olrr 1 1 m 1 .UiiUNr Jar 
V. u 1l I 1 n t in . 1 1 !i M ii n mill «■• o 1i n 0 1 » Ii »1 ti1\ I p i J 
r. I r I '0 111 \ I 11 » I Irt 0 I n’» 1 1 0 Ul|.1 1 oln 1 1 1| . Ir 1 eUpTaPi 
in » ii . 1 « It ' *1 Hi mil 11 h thill i\U< ml*. \ U «i i ti»^ (i> If 
1 th ( 2 ) \\ 1 1 11 n nil \ wt Ml i/» ill vUl l‘ I a j il 1 i tl 
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.] 78. The provisions as to tiic execution and return of com- 

Commissions issued by missions for the examination of ivitnesses shall 
loreign Courts. ^^pply *0 commissions issued by — 

(a) Courts situate beyond the limits of British India and 

established or continued by the authority of His 
Jlajesty or of the Governor General in Council, or 

(b) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign country for tlie time being in 

alliance with His Majesty. 

Commissions. — This subject is further dealt with in 0. XXVL and the 
notes thereto, to which refer. As to forms of letter of request, see Pirst Schedule, 
Appendix H, No. 8 , and as to the same 0 XXVI r. 5, post. 



PART IV 

SUITS IN PAUTICULAll CASES 


Suits or AGA^^s^ xiit Government or Public OrnoERs 

lA Tlltlli OrriOIAL CAPACITY 

79 ( 1 ) Suits \)y or agamst tlic Government slmll bo insti P 

Suiu by 6 r ayainit tutcd by Of against tbc Secretatj' of State for 
Government. India in Council. 

(J) Nothing tji this section sliall he iJccmcd to fiwiii or other- 
nisc a^eci any in/or»iafion exhibited hy the Adiocate General in 
excrctsc of the pouer declared hy section 111 of the Hast India 
Company Act, isu. 

Suits —Tilts 18 sect 410 oi lUc last Code Sects in-lSl ate now rr 2-C 
o£ 0 XXVII , tlio first rule oC that Order, dealtng tMth pleadings, being new 
Sect 122 18 now r 27 ol 0 V Sect 123 is r 7 of 0 XWII Sects ^^24 and 
425 arc now sects 80,81 Setts 42C and 427 ate r SolO XXMI Sects 428 
and 129 arc now sects 81 and 82 

The liabilit) of tlw Sccrctarj of State for India in Cotinctl to be sued dojunds 
on tlie statiite 21 K, 22 Yict c 106, for tlic better go\ eminent cf India, and turns 
principiUy upon tbe construction of sect 6*1 of tliat Statute (I) VVliether a 
suit uiU bo at the instance of (lovcmment w a matter of substantiae laa^ As 
jpgiwda l3iP Court in nbicli such a suit, a'^sumiiv; it to Jje, should bo brought, 
rcletcneo should be made in the ca«c of the High Courts to their Letters Patent , 
m other cases to the a arious Indian Cml Courts Acts, and to sect* 16-2G of this 
Code (2) Mlicther and when i/smt will lie against a puhhc officer is a question 


(1) bv« for a rternt dcciuon, in «tur1i tb* 

rarher eases are eiteJ Jetisnjir r ^■cretarr 
of '^tate 2" B I"'* and oibm cited 

tnO Kinraly s C. I’ C, note* fa s. 416. 

(2) tettolhosesecti n* atidin 
panicuW a* re^nls siutf a^nn Gorrm. 
nienl , tee iti <»« m vLicb tfie qurtlioa has 
*r)s.n»l>eiLrr!l»et«>mn’aetitin*»in.pro>laa 

lv*> r v-eiettTT ot Mtle, 11 C. n. 


Sabbarara r Govemn^nl, 1 M 
or tuay oof to ettJ to earrr oa Ltisjieti 
ll'oadk e ^eenttry ©t ‘^Itle, I Hede, 37 
r>jea Ntrtjir F.rrrtafj'of F a'e. 
It C. tlpO flSs”)! Kmal s—ts bare teen 
denied la wbicb Ibe came tl artica tSjJ tot 
acerae otlUa Ibe local Lti.**. anl la »U b 
tbe^f jre those C<«rt* eocll baer LaJ 3 ..ri* 
d> •ti'W isJy U ibe GoTtTTuara* cosll bo H 1 
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oi substantive laxs Judicial officeis aie protected by Act XYIIl of 1850 but 
no sucli general p otection is granted to executive ofScers (1) None of these 
matters are relevant to these provisions, which deal ^vith the subject of procedure 
in a case propeily instituted The statute first cited provides that the Secretary 
of State for India in Council maybe sued as a body corporate, and this section 
ptovidea that suits shall he so entitled (2) '\Vheie, however a suit was wrongly 
brought against a Magistrate the High Court, on appeal allowed the name of the 
Magistrate to be struck out, and that of the Secretary of State for India in Council 
to be inserted (3) 

Informations — Tlie power of the Advocate General to exhibit informa- 
tions m the nature of actions at law or Bills in Equity was expressly declared 
by sect 111 of the East India Company Act 1813 (53 Geo 3 c 155), and kept 
alive by sect 2 of the Government of India Act, 1833 (3 A 4 Will 4, c 85), 
and again by sect 1 of the Government of India Act, 1853 (IG A 17 Vict c 95) 
now merged in the statute of 1858 already mentioned (21 A 22 Vict c 106) 
The Go\ ernoT General in Council is precluded by sect 22 of the Indian Councils 
Act 1861 (24 A 25 Yict c 67) from legislative interference with the provisions 
of any of the enactments above quoted The question was considered whether 
sect 416 of the last Code appeared to exclude informations exhibited by the 
Advocate General, and whether it was tbcrelore desirable to add a proviso 
saving such information And this has been done 


424] 80 No suit shall be instituted against the Secretary of 

Nottce State /or India in Council, or against a public 

officer in respect of any act purporting to be 
done by suc7i -pubhe officer in his official capacity, until the 
eviration of two months next alter notice m writmg has been, 
in the case of the Secictary of State in Council, dehvered to, 
or left at the office of, a Secretary to the Local Government 
or the Collector of the district, and, in the case of a public 
officer, dehvered to him or left at his office, statmg the cause of 
action, the name, description and place of residence of the plaintifi 
and the rchef "nn hicli he claims , and the plaint shall contain 
a statement that such notice has been so delivered oi left 

"No suit ’ — The uords "no suit” under the last Code were held to mean 
what the> saj, t)at is no suit of anj kind and the section was not confined to 
a particular class of suit such as suits founded on tort and claiming damages 


to i.arr> on busmisa m those limits Seo 
HukmChaml CPC 3il Iloss Jolinaon i 
Secretary of State, 2 Kytlo 153(1801), PA. 
0 S Co e Secrctarj of State 511 JI C 
R Ajp 1(18G1), Pntot Secrctarj of State, 
on 2^1(1881), llarinhanjii Secretary of 
''Ute m.311{lS70} secnUoasfoiUTisdic 
tion.H, array 1 fv^retary of Stale 0 A II 


C It 47 (1873) 

(1) Some eases will l>c founl collcctcl in 
OKincalyaC P C.notc^tos 422 

(2) l»obin Chutnlcr t Secretary of Stale 1 
C n,U (1876) 

(3) Ndkanthai)a i "Magistrale, Cl • "0 
(1882) , nUsram r ^lagislrate, C P 
(188.) 


Vart 1\ . 
Sro go 


''UUs VAUlUVJ.An { VNl V, 


;nrt 

And it liOR been licld imdoi thr piononl t’n«b tlint linn mtnm nj'j'Iiin <0 holfn 
of cNCTj Vifid ( 1 ) 1 he ohjrft of noiicp w to gixo tin eh fi i\(li\nt I n olhiiH' Unn 
«o 08 to cniblo him (0 determine \>hetfi<r lejenmtnm niii'lil lt» In jimdi , 
md the pnociplc is npphcoWo to nnj rlnoN of niui ( 2 ) lh» Riihelltiitiem of 
tho vrords “ ftn% net for' on net * )iointn in tin eniin ihreelntii hotitolni' 
m con«cquence, bccii deeim <l mrewmis n nlo 11 tin n iin dj poiqlit 'ms nti 
injunction, niid thongli deUj tnxoUed in the Kiiihu nl iiiitin liiijdil inVoUi 
the commission of (ho ssrong (om|dniiird of Infoii the emt mm filn! ( 1 ) lint 
the objection for want of notnn can only be inhui bj the Kiintniy ol lUnt* 
nnd where no relief m elnimed ngninnt him it fms li»«n In Id <|ni( no ji'diM In 
ncccssarj ( 4 ) 

“Shall bo InBtllutcd” — Thai m, loniineti/Ml Ihn fMilon Ba)8 tlinl 
no euit plinll bo mntitiited not that it aiiail not in |ii<iiiii{id with or nniiii 
tamed Tlic language of tho Mtlion in im|t<t»iiM itnd idiMoInlily rhlnitn n 
Court from entertaining a auit iiiptitutri] willmuL Minqiliiin'e with 1) x 
proMsions of tlic eertion A t'onit tamiot und'r mnli i iti tiniPlmiM p rlii) 
proceedings and allow lime to ih' jdaiiitin to p* rv* tho iMjiiiplii) notin, hill liii 
only course is (0 reject the plauitfri) It Ims, Iiomvif, h'Pii 1 1 Id llml 
there is nothing m the law to show tlmt iti ia»>) of iiny iiiin iidiiK ill of 
the plaint, necessitated fiy (he ofh t'«d di'/osMy of fn' ts pM v|oijp|y linWiown 
to the plainliQ, tii" Berietary of Ht«i< pfi'niM hnv a luillop hoDm* of two 
montlia, when th" r^li'f 8sk»«i for is wot nb*'/"! )>y finh hiouj'JhiiJiI^ ntid 
it only emVnbes pertain lurth<r iimt»ri4l 111 p'ij'|"»it of lli« plaihllfl'fl 
contention (0) And wlmrc in an a'tion alr‘-a*l> »»''dtjt<'l agaiii'f tli* K" f'lttty 
of State a public p' r'anl was ab'i afterwards join'd ns d‘ b udalil, who, h*>V» ti 
was not sued for an> a^l d'lfte I*) linn ii»d‘j)*iid«iitly of Oovi’niimnl, ati'l »io 
separate relief was asked f'lr him no noti" was inld to b“ 

in his case (7) Further, th«re isn'dliio^' to j»ie%»'|jt thu ijef. ndanl from waivi; / 
tho notice or from being est<ij»j»»d by In* pondii'l Irom jleading i!* 
want of it at the tnal (8) Thougli 1|e He'fetary of Ktat* js rmt s V‘ 
part' to a suit tf» pet and” a r»renoe y»l tijr Crnornment has nti 


tlrtt tie •• S>-/'i AA iM •;/!/ Oe* pv • 

»*1 fry vjrjrvl* J I* p'e 
r Orn^VePllAf^.r'l iZtiJi'li 
li) H»»i t K-M-t'tAry f/f TJ f‘ Hi 

IT e,^I' Jut 111 } 
r •' p 2ti 

fit Ii*rl jn'fAJffxA.yi 

f » tjr JuJ '.i 2 . ttf 

r T’- ree. 1 1 }/— I/.f' l/re 

•’I I x'tr 

•ejir*. p -f rr r 

sitn^Z), « * yif V 
rztt 

P*y ( P* *ftr' ( Vvi' • 

<'e**e 1 j ji» 


(J) «J ^iBle t (/^)^rlan, 1. I 

2^2 (IJilJ), SitV)>srAin Li7-«arj r *v/t* 1 »r 7 
tf Slmte, 14 L Ur 'V.l (1JI5J, tAty 
o(SU‘,« r KakLlun.s: » IlStUH). 

J5) *V-T*S*iy </l ^Ute r II* I 5 Ici I**!*, Z-"/ 
C TTJ, 213. Sll r*f Vp 5V*vff* 

C? r f‘*'-r»1v7"I JuJ 

n« IC7 tiy;T>. 

t'v.il'iiisl.ili Xe-g^ia t Vf^rsi'm'^, ft Aft 
(I‘.•U wb— H %o Lit* le—p pw 

tl*l DOUj^ W»S r»'7^~*'4 'rjj tj 
T3 t* tP"*> rj* *r r*»e » 

Il •Svle'Vrtb''' 

*r*» »3 d -se IS 3*1 K tV 

via'eBVTl, ir X , 

II W,. . 4 . 2 (n>/u -e !-• -aJ ' 

jLrLyAsS.ZTft.^r.fl*-'' 
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interest in the smt os would justify the Court in adding the Secietary of State 
as a party, (1) and this section, it has heea held, does not prevent that 
being done (2) 

Public officer — See as to the deAnition of this term, sect 2, ante The 
Official Trustee , (3) Official Assignee , (4) Admimstrator General , (5) a Collector 
acting as agent of tho Court of Wards, and as such illegall> seizing property , (6) 
and a Talukdaii Settlement Officer, when acting as manager under Act XXI of 
1881,(7) or under sect 79a of Bombay Land Eevenue Code (Bom Act V of 
1879), (8) have been held to be public officers 

“ In respect of any act ’ — The woids “ in respect of an act purporting 
to be done by him in his official capacity ’ were introduced by Act XII of 1879 
into sect 421 of the last CJode under which »t was held that the quahfications 
“ in respect of an act, etc , ’ do not relate to the Sccietary of State They did 
not apply to the case o! the Secretary ol State in Council (9) This is now made 
clear by the introduction of the words “ by sack public ojjicer ” The defendant 
must not only be a public officer.but the act must bedone in his official capacity (10) 
If not, (11) then the section does not apply TJiere must, however, be a distinct 
act by the public officer which is complained of to entitle him to notice, and so 
it has been held unnccessaiy where a Collector was made a party not m respect 
of any alleged illegal act by him but on the application of the minor’s personal 
guardians m order to protect the minor s title , (12) and where a Collector was 
merely guardian ad litem In such a case the suit is not against him at all, 
and he defends on behalf of the minor only (13) To take a case out of this 


(1) Bal UokooQiI V Jujudhua Roy, 0 C 
271, 270, 277 (1882), Balkishcn Djs t 
Simpson, 2 C W N 513 (1803) . s c . 25 C 
833 foil in Dhola Nath i Secretary of 
State for India, 17 C W N 04 (1912), 40 
C 503 (A 0(1012) 

(2) Bal Jlokoond v JirjudLun Boy, 9 C. 
271, supra 

(3) Shahcbzadec Shahunshali Begum v 
rergUMOD, 7 C 400 (1881) 

(4) JoosnbHajit Kemp,20B 800(1903), 
8 0 , 4 B L R 020 

(6) Bholaram Chowdliury v Adnunisfrator 
General, 8 0 \\ N 913 (1904), Antono v 
Administrator General, 28 B 629 532(1904) 

(0) Collector of Bijnor t Alunurar, 3 A 
20 (1880) 

(7) Sardarsingji i Gnopatsmgji, 14 B 
395, 402 (1880) 

(8) Talukdari Settlement Ollicer t Bbai 
jibbal,14Bom.L.R 677(1912), CbhaganJal 
t The Collector of Kaira. 35 B 42(1910), 
Sicrctary of State t Gajanan, 35 B 362 
(1911), 13 Born. L R 273, Cecd Gray t 
Cantonment CommitUc of Poona, 31 B 583 


(1010) 

(9) Secretary of State v Pajluclci Debt, 25 
C 239, 242 (1897) 

( 10 ) Sco Jogendra Nath v Price, 24 0 584 
(1894) [dist in liluliammad Saddiq v Fanna 
IaU, 20 A 220 222 (1903)] , Secretary of 
State t Rajlucki Dcbi, 25 C 239 (1897), 
Antono v Administrator General, 28 B 620 
(1904), and cf. Swanurayaebarya t Collcetoi 
of Dharnar, 15 B 441 (1800), Bakhtwar 
Mai V Abdul Lalif, 29 A 507 (1007) m 
niuch tho acts irero held to have been done 
in ofScial capacity , Cbhaganlal t The 
Collector of Kaira, supra 

(11) Muhammad SaddiqtiPannaLaII,2GA 
220 (1903), and two following notes A 
public ofllcer sued in respect of an act done 
in bad faith is not entitled to notico Peary c 
Weston. 16 0 W N 115,214(1911) 

(12) BLau Balapa v Nana, 13 B 313, 347 
(1883) 

(13) Anantbaramaii t Ramasaiui, 11 M 
J17 (1888) [osplaining Narsmgrar p Lnxu 
manra^.lB 318 (1870)], if Ja Io>« • 
Chhagan Raichaml, 5 B 300 (1881) 
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section jt must bo pm ed that there as Bometlimg m the conduct of tlie Secretary 
of State which pre\entcdthe plaintiff from complying with its proi isions (1) 

Notice — The three requisites to be stated are (o) cause of action, 
(ft) name and residence , (c) relief sought 

The object of the section being mcrclj to inform the defendant substantial!} 
of the ground of complaint, the words “ stating tbe cause of action should not 
be construed too stricth or narrowlj (2) In considering the sufEcicnc} 
of a notice on this point it should not be read with the strictness with which 
a plaint should he read (3) A notice is bullicient if it suhstantiall} fulfils its 
object m informing the parties concerned generall} of the nature of the suit 
intended to he filed (4) 

The name of the intending plaintiff must bo stated A notice given b} 
a party who dies before suit does not enure it has been held for the benefit 
of his representative, and enable the latter to mamtam the suit without giaing 
a fresh notice, as the notice m such place does not give the name of the actual 
plaintiff (5) Further, the abode of the intending plaintiff must be stated (6) 
The amended section adds description of plaintiff And this applies to all 
plaintiffs if there arc more than one 

Lastly, the relief claimed should be stated Generally, and as regards 
all these matters, it luaj be said (to adopt the language of Pollock, C B ) (7) 
It 18 , on the question of sufficienc} necessary “ to impart a bttle common sense 
into notices of this kind,’ and to ascertain whether the object of the Legislature 
has been substantially and effectively earned out If nonotice has been gnen 
or it is held to bo insuiHcieat the proper course, it has been held is not to dismiss 
the suit, but to reject the plaint, and give an opportumty to serve a fresh notice (8) 

“Plaint shall contain a statement “—The portion of this section 
relating to the plaint, coQtamiDg a statement that such notice has been left 
or deUvered in the manner prescribed b} it, is separate from the earlier portion 
which deals with the dclixery of the notice two months before suit 
It is onl) when notice is not giien that the suit is liable to be dismissed (or 
tbe plaint rejected) The suit, Jiowcacr may be proceeded with, if notice has 
been given in tbe manner prescribed ond subsequent!} the plaint is amended 
m order to state that fact (9) 


(1) Sakharam v Secretary of State, 14 
Bom. L. R 3o3 {1911) , Secretary of State 
V Gajanan 35 I! 303(1911), 13 Bom L.R 
273 

(2) Bholaram Cbon'dkury t Adnunis 
trator General 8 a W N 913 (1904), 
Secretary of State r Pcrumal filial 24 3L 
279,282(1900), Baokchu Singh t Secretary 
of State, 23 A 187, 191 (1903) 

(3) Parbutti Churn t Xobm Chander, 
13 C. L. R 195 (1883) 

(4) Jehangir Cursctjir Secretary of State 
27 B 189 , t. c., SBom. L. R. 30, Slclncnic) 
r ‘Secretary of State for Indu, 33 C. 797 
(1911), plaint cannot bcamendedaatonatiirc 
of »utt after the notice 


(5) Bachchu Singh t Secretary of State, 
25A 187, Bhola Nath r Secretary of State 
for India m Council 17 C W li 01(1912), 
40 C 603 , notice must giro names etc , of 
all pUmtiBs 

(0) lb , at p 191 , Bholaram Cliowdhury 
r Adminutrator General, 8 C. IV N 913,916 
(1904) 

(7) Jones t Nicholla 13 5L A W 3C3, 
cited IS Ealea r 3Inmeipal Commusioncrs of 
Malnu 14 21.380 390(1890} 

(8) Bachehn Singh r Secretary of Stale, 
aapra at pp. 190, 193. 

( 0 ) Bholaram CTiowdhuryr Administrator 

General, 8 C. VV \ 913(1‘X)4). 
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Iss 425, 81 In u hint instituted against a public officer in respect 

’ Exomption irom amst °f “W pitrpmbng to be done by hm %n las 
and personal appear- ojficial capacity — 

{a) the defendant shall not he liable to 
airesl nor hts projKriy to attachment othermse than in 
execution oj a deaee, and, 

{b) where tbe Court is satisfied that the defendant cannot 
absent himself from duty wthout detriment to 
the public service, it shall exempt him from appearing 
m person 

Arrest — A public officer could not be arrested under sect 425 of tbe last 
Code wjthouttbeconsentofthcDjsfcnct Judge “ Where the Court is satisfied , ” 
this expression has been substituted for “ Ae satisfies the Court ” in sect 438 
of the last Code to reroo\ e tbe nusapprebensioo that the officer is bound personaJly 
to satisfy the Court of his inability to attend 


La 429] 82 (1) Where the decree is against the Secretarj of 

ExeeijfHB ol isKM I®’’ Cowell Or agamst a public 

officer m respect of any such act as aforesaid, 
a time shall be specified m the decree within which it shall be 
satisfied , and, if the decree is not satisfied within the time so 
specified, the Coiut shall report the case for the ordeis of the 
Local Government 

(2) Execution shall not be issued on anj such decice unless 
It remains unsatisfied for the period of three months computed 
from the date of such leport 


Scut's iiy iVLiE>s l^D nv on againsi Foreign and 
Native Rolebs 


fs 430 ) 83 Alien enemies icsiding in British India with the 

,, pcnnission of the Go\ ernor Geneial in Council, 

Hid alien friends, nnj sue m the Courts of 
Britj'sh India, isifthcj were subjects of //is Majest}. 

( ') No alien cncmj residing m Bntisli India without such 
pcrniJs.sioij, or residing in a foreign toiinti'j, shall sue m aii) of 
such Couits 

Lxplanatiou — Vaci\ peisou residing in a fou/gn tounti') 
tbt Goi eminent of which is at war witli tlic United Kingdom 
of Groat Britain and Ireland, and carrjing on buMiic^is m tliat 
rountr} without a bccn'HJ in that behaU under tlio liand of one 
of Uts ^lajcstj’B Secretaries of State or of a Scerttarj to the 
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Go\ eminent of India, pliall, for the purjiD^e of sub sedwu (‘J) )»e 
deemed to bo an alien enemy residing in n foreign cnnntrj 

Aliens — flection deslfl willi the subjects of Toreign btfttes ns llte 
following flcctioD'i deal with Mieh States or Sovereign Pnncci nnd Uuhng 
Chiefs as those terms arc understood in fleets &5, 8G As to the position of 
aliens, Bee cases cited (1) Alien fncmis stand on the Bamo looting as 
subjects of Ills Majestv Riit pennission is a condition precedent in t!ic cnHo 
of alien enemies 

84 (1) A foreign State tnaj sue m ant/ Court of llntish t*. 

When lorelfn States India 

ProYidotl that smc/i State 1ms been rccog 
nired by Hts jrajeatj or bj the Go\crnoi General in Council 

Prowded, also, that the object of the suit is to cnfoice n 
private right vested tn the head of such State or in any officer 
of such State 111 his 'public capacity. 

(2) Ctcry Court shall take judicial notice of the fact that 
a foreign State has or has not been recognized by Uis Majesty oi 
by the Governor General m Council 

Foreign State plaintiff — V loTCign State ma) sue aiibject to llie ful 
of the two conditions mentioned in the provisos As regards tlio first, 
if the Foreign State has been recognued, the recogDition is conclusive of the 
right to sue (2) The State sues bj tbe name by vvJucl) it has been recogiiirrij 
by His MajC8t> In the case of a monaTchy, the pubhc rights and inttiPBts 
are represented by the monarch, and the suit la entitled, “ The Emperor of — 
t A,” or " The King of ——r B’ as the ease may be In the case of an public 
the name of the State is used, as "The United States of America v 
Sovereign Pnnres and Ruhng Chiefs, ns those terms aro understood ju tin 
following sections, may sue and mast be aiicd in the name of their Slates r i 
“ Alaharajali of v K " (4) 

Nextly, a suit by a Foreign State in limited to tbe ohjeetn ntuted jn 
the second proviso It cannot auo for anything else The infrmj,* un-ni <jf 
its prerogative right does not constitute a cause of action (5) 'iU j uv u < 
right ” spoken of does not mean individual ngbts as opposed to tJjos. * 
hody pohticor State,but those pnvatengbtsolthe State which niui>t bn* 
m a Court of Justice, as distinguished from its pohtirul oi ti r 
tights, which must, from their vcr> nature be made tlie tubjui 
ment between one State and another They arc rights w) lel j _\ ( , , , 


(1) Musgtore i Chun Tecong App U) S 87, j/*/ 1 

(1801) 272, autUontics cited arj Bhaitporo v I 

(2) Emperor of Austria i Day. S Giff (5) Empi-r / w 

628 rule laul cl/>»ii ti / 

(3) United States of Americs t Uagoer, 2 of tlut wll't j,r n 

Oh. App 582 Slaoiclc r ),y» t- 
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by a Foreign Sfcate against private individuals as distinguished from rights 
wJncli one State in its political capacity, may have as against another State 
in Its political capacity (1) The second proviso takes the place of clause (b) 
of sect 431 of the last Code It was thought that the language of that clause 


meat of a private right vested m the head of the State or in an officer of the State 
as such and the language has been modified accordingly A Foreign State 
can only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues and one of the conditions is that like an individual, it 
will give discovery (2) 


$ 432] 85 (1) Persons specially appointed by order of the 

Government at the request of any Sovereign 
poin^ea by**Government Pnncc or Ruhng Chief, whether m subordi- 
alhance vnth the Bntish Government or 
races or es otherwise, and whether residing within or 
without British India, or at the request of any person com^tent, 
m the opinion of the Government, to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall 
be deemed to be the recognized agents by whom appearances, 
acts and apphcations under this Code may bo made or done on 
behalf of such Prmce or Chief 

(2) All appointment undci this section may he made for tho 

purpoae of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time bo necessary 
to prosecute or defend on behalf of the Piinco or Chief ^ 

(3) A petaon appointed under this section may authorize 
or appoint persons to mahe appearances and applications and do 
acts in any such suit or suits as if he were himself a patty thereto 

persons appointed to prosecute or defend — hi legards the moauing 
of the " ords “ So\ ercign Prmce ’’ or “ Jlubng Cliiof," see notes to next section 
This section was not intcndedto limit the scope of 0 HI r 2, corre pond 
mg with Sect 37 of the Inst Code and docs not prevent the institution of n 
ivit br an independent Prince in his own name and through n recognired agent 
o*hcr than one appointed under this aeclion (3) Tlic section applies to suit? 
filrj in a Court of Itcvcnuo under the provisions of Act XII of 1881 


(1) llajon VfanfcL i liur PinR 11 C 17 Cli Afp COO, I erubJ cof P ru i Uemi'-Jm, 

(JS^IJ. /i>ll Pn^h « Jtaj* ol LTSOE^ HO 

Tan Uo{ 22 C at p 220 (isn ) at p 229 It (3) Maliarajs of Bfiartporc » Ka^hriu, 10 
waadnubtret wh'-tlff tho luit tfU wrtlibl tie A 510 (l‘'07){ foIloBjii;' I>«t Oiiin 1 r ( 
•i> (<" of th« api^jon. Lhan Chun JO C 130 

(«) hii 1 1 Slates ef \r-i r a r U r 2 
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by a Foreign State against pn\ato individuals, as distinguished irom rights 
which one State in its political capacity, may have as against another State 
in its political capacity (1) The second proviso takes the place of clause (J) 
of sect 431 of the last Code It was thought that the language of that clause 
required restriction inasmuch as it ajqicared to confer on the head of a Foreign 
State a general power to litigate m respect of the private rights of its subjects 
It was considered however, that the object of such litigation must be the enforce- 
ment of a private right vested in the head of the State orm an officer of the State 
as such and the language has been modified accordingly A Foreign State 
can only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues and one of the conditions is that, like an individual, it 
will give discovery (2) 


432] 85 (1) Persons specially appointed by order of the 

Government at the request of any Sovereign 
poS^liy^Serament Pfince Of Rubng Chief, whether in subordi- 
to prosecatfl or deiend Q/ito alliance With the Bntish Government or 
or races or es otherwise, and whether residing within oi 
without British India, or at the request of any person competent, 
m the opinion of the Government, to act on behalf of such Princo 
or Chief, to prosecute or defend any suit on his behalf, shall 
bo deemed to be the recognized agents by whom appearances, 
acts and applications under this C«^e may be made or done on 
behalf of such Prince or Chief 

(2) An appointment under this section may be made for the 

purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits os it niaj from time to time he necessary 
to prosecute or defend on behalf of the Prince or Chief \ 

(3) A person appointed imdcr this section may authorize 
or appoint persons to mahe appearances anA applications and do 
acts in any such suit or suits as if he were himself a party thereto 

Persons appointed to prosecute or defend — Ai regirdi tlic moaning 
of tlio words “ eroign Prince ” or “ Ruling Chief," see notes to next section 

This section was not intended to limit the scope of 0 III r 2 correspond 
mg with sect 37 of (he last Code ond docs not prevent the institution of n 
suit bv nu independent ” ’ 

o‘ljer than one appoint 
fill'd in a Court of Revc , 


( 1 ) ir«ion ^loniclk r Ilur Fieg ]1 C. 17 Ch. App COQ j Ucputlic of P ru i Wegiiein 

foil fianl^al s n«h i Paj* «I L.It rOPfi UO 
Ian Itol 22 C at p 220 flfiO ) at p 22^ it (3) ^falinrija of Bhartporf' i Kaclierii 10 
wax tM tho s lit /i'll within tbe \ 510 (IbO'), following Kopf CJ t n Iir i 

J*hin rhiin Icr IOC 130 

(2) Li t^'il Stall s of \nrri a r W agn r 2 



Tiir foi>j oi tiMi iRmuMn? 


UrrU 
Sr 8H 


ISTFRIII \mii 

88 }] here two or more pcr«5ons chun achcrstl} to one 

When inJirrifader another iho same debt sum oj tmnci/ or other 
suit may b« Instituted propcrt\ woifflWeor from another 

person, iclio claims no interobt therein other than for charges or 
co^ls and ^\ho is read} to ixty or delncr it to the rightj’wf claimant, 
such other person ma} institute a amt of interpleader against all 
the claimants for the puTpo«e of obtaining a decision as to the jierson 
to avhom the pajnncnt or dclncnj shall he made and of obtaining 
indemnit} for himself 

ProMded that uhcrc anj suit is ponding in vhich the rights 
of all parties can properU he decided no •tuch suit of interpleader 
shall he instituted 

Interpleader — f'e^O \\\\ snliMostl win poif 
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suits to be brought m respet-t of such property mtbout fconsent, unless the 
phmtifl claims to hold (under the fifth clause) as tenant from such Prince (1) 

In some cases, where consent to a suit is required it is obvious that such 
consent must be obtained at the outset, as m sect 2 of Act XIII of 1868 
which provided that sifits brought against the King of Oudb could not bo “ com 
menccd or prosecuted ’ wtliout consent (2) It has been held also under 
this section that a consent given after the commencement of a suit against a 
Ruling Chief — consent not to the suit being instituted but to its being pro- 
ceeded with — IS not a sufficient consent If the consent has not been obtained 
before the commencement of the suit the Court should dismiss the suit, or 
nllotv the plaintiff to ivithdraw it ivith bberty to bring a fresh suit under 0 
XXIII r 1 ^VheIo in inefficient consent has been obtained by the plaintiff 
the defendant may, by his conduct umve the defect, so that, notwithstanding 
the absence of a salid consent undei the section the suit can be heaid and 
dtterimned on its meiits (3) A suit for mamtenance which seeks to ha\c 
the mamtenance made a charge on immoveable propertj is not a suit foi 
immoveable propeity within the meaning of clause (c), nor is it a suit for 
“benefits to ansc out of the land within the meaning of the definition 
of the words “immoveable property ' contained in Act I of 1868, sect 2 
clause 5 A claim for mamtenance la not n charge upon immoveable 
propertj (4) 'Whero consent to a amt for declaration of title to land had been 
obtained and the plaint had afterwards been amended by adding a prayer for 
recovery of possession, it was held on rcMsion that the plaintiff having obtained 
a fresh aanction for a suit for recovery of possession should apply for leave to 
Withdraw tlio plaint with libcrtj to bnng a fresh suit (5) 

TJie object of those prowions is of a political character, and therefore 
the etercise of delegated authoritj is subject to control and a consent once 
given or refused even under a delegated authonCy, does not cvhaust the powei 
conferred For the Notification under thfs clause which came into force after 
Vpril 1st, 1*112, «e<’ the Cah utta Gazette, April 3rd, 1D12, Pirt Ia , pp 203-203 

t 

87 A Sovereign Prince or Kubng Chief may sue, and U 
style of Princes and sliall be sued, in the name of his State 
Chiefs as parlies to suits pjo\ idcd that m gn mg the consent referred 

to in the foregoing section the Governor General m Council oi 
thr Local Govcrniiiejit, as tlie case may he, may direct that anj 
surli Prince oi Cluof slmll be sued in the name of an agent or in 
any oilier name 


(I) Vfrthirajali lUUlia Ki^hore i Cba^a 
varti, 2C h I IM {I**^) h in which It waa 
)ip 1 I that th" jhintiU waa not claiming aa 
Irnanl ) ut aUirrvIj 

(’) Chan 111 1^1 r \»aU Siillan, -I B 
). at j am . 1“ <• Iw'jjum HiUr t Kin;r 
. II u r ii'j (nro) 
riianluLalr \wa ) Multan B 331 


OSOT} 

14 ) RwrChuntlcri Kaj CoomarNoLodcvi* 
0 C S3a {I8S3), <f Mahsiahhmamma r 
^rtiLarataratnamma (Mt,83 atp fl7(I8'n) 
JS) 3!aharBjah of Coocli IVJiar r "Vial a 
rajah Manm Ira Chan Ira 17 C'U \ •‘’H 
(1013) 
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Arimtii \tio\ 

89 (i) Saic in so Jar as is othcrtiisc qnoiulcd hy the Imhaii 

Afhtraton Arbitration Act orhyanyotha law Joi 

” the time being m force all references to arhitra 

tion uhether hy an order m a suit or othcrnise and all 'proceedings 
thereunder, shall he goierned hy the proxmons contained in the 
Second Schedule 

{2) The prouswns of the Second Schedule shall not affect any 
arbitration pending at the commencement of this Code, hut shall 
apply to any arbitration after that date under any agreement oi 
reference made before the commencement of tins Code 

Arbitration — The provisions of the former Code have as a temporary 
measure been removed to Schedule 11 fost which eec as also Preface It I as 
] een held that one effect of tho saving clause at the beginning of this rule is 
to make the Second Schedule inapplicable to references oitside a suit nnl to 
leave them to be governed bj 0 XXIII r 3(1) 

SrcciAL Case 

90 Where any persons agree in writing to state a case for (s 5 
Power to state case tlie opinion of tlic Court, then the Court shall 

(or opinion 0 / Court fry and determine the same m the manner 

prescribed 

t 

Special case — Sec 0 XXXM and notes thereto post 

Suits relating to Public IiIatters 

91 (I) In the case of a public nuisance the Adiocatc General, 

or tiLO or more persons hating obtained the 
Pub! c nu snnees consciit t» UTitiiig of the Adiocote General, may 
institute a suit, though no special damage has been caused, for 


V 


(l) lUrokl bait Jamnabol ISBon LR310(1912) 37BC30(1912) 
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Vrt (W of 1863) it 1133 merelj pttimssiio and eu3l:>ling(l) In 11 l httcr 
Meir if tliC suit nas one which came vithin the scope of the section then pro 
nded that such a suit i\as independently of t! c ‘'ection maintainahlc under ll c 
substantive law cither an individual or all persons jointly interested or some 
on behalf of the rest under 0 I r 8 might sue or if thev so tl o o 
tiio or more persons might sue without joining the others interested 
with sanction under the provisions of this section In these cases and ns regards 
parties the section was only enabhng m this sense tl at two persons might sue 
uhere it would haie been necc's'^v that all should sue or that some should obtain 
leavetosuoonbeholfoftbercstunderscct 30(now0 I r 8) (2) Ifanindividual 
could «:ue before it was held that he could do so after the enactment of the 
section (3) If all persons interested jomed tl ei were it was held alwnvs com 
petcut to miintain a suit for tl e removal of a tnieteo (4) and when all parties 
interested joined in suing or sanction was obtained under sect CO (now 0 1 
r 8) the jurisdiction of the ordinary Courts as to the removal of trustees still 
existed (5) Vs regards certain persons it nas enabling in tbc en«e tl at it 
conlcrrcd a new right of suit on persons who had previousli none mmcly the 
Collector or sucli other officer as the Goi ernment mav appoint as in Allahabad 
the Legal Ecmembrancer In tho Presidenc' towns u was always competent 
to the Vdi ocate General to initiate proceedings in matters of pubbe trust but in 
the “Mofussil there was previously no pubhc official who could tate action (6) 

Then leaa'uig the question as to nho might sue and dealing with the naturi. 
of tho relief which might have been given the equitable jun«diction 
of the Supreme Court over chanties and of the High Court its 8ucce<isor the 
Supreme Court was complete and no amendment of the law in this re«jcct 
was required (7) but the extent and nature of the jurisdiction of the Mofu sil 
Courts was doubtful In thcif character as Courts of Equity they gave rebel 
in matters of pubhc trust Thus the removal of a trustee from the manage- 
ment of chantabic trusts on the ground of maher'ation was a remedy olways 
a\ailable in these Courts (8) and it is not correct to sav that the former section 
created m this respect a new and special jurisdiction (9) But there were 

(1) Budreo Das Makim r Choon Lai (3) Bcdrce Das MtUvim r Choom Lai 

Joharrj- 33 G "SI (looS) 10 G W N 'SO Johurry 33 G (1906) 
vi ttiA «'iyi •if. ♦.'i* Gaue VlnIinB. fij-r-i 

found fully discussed and the carter rases (5) Subboyya r Krishna e pra at p. COa 

ateated '^atbappayat c r«r asauu 14 3L1 (6) pj^ngasitnir Varadappa PlLatpp 

15(1890) Thackmeyr Hurbhum SB 4Z 46o 466(1891) 

4j 1 4^2 (lSs3) Subbsvra r Kruhes 14 JI ( ) Sobbayyo r Knshna 14 3L at p. 200 
1S6 (ISaO) at pp 200 “03 200 pc Muttn (16901 Pangasami i Varadappa J" >L at 

sarai Ayyar J at p 200 yicrBcst J who p.4(i (1893) [ Vstojurisdictionof <?uprcmc 

stated the sect on to be merely an except on Courts seo Attomcj General t Brodic 4 
to the rule that c ther all inleresteil should L A. 190 (1S4C) TTardens of Nossa S-ners 
sue or leare should be obtamed under s 30 r Ilartmana Perrv s Or enial Cases 33S 
SajedarHajar Coor Mohun 21 C 41*1 42o Doo d, Howard r P stonji jb. 53o Alro 
(189 ) cate General r Damothar ib C26) 

(“) Subbayya r Krishna lupm at p “09 (8) IK 199 460 

Sajedar Itaia r Gour Mohun tupra ot p (9) Sajedur Baja r Gour AfoLun 21 C at 
4“^ Bn Ifee Das 'lukun i Chooui Lai p 4“5(169 ) 

Johurrr 33 t '89 (looo) 
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other ijatters m ^hicU tl eir jim diction was doubtful It was generall^ 
necessm that breach of tmst «hoald be alleged (1) whereas under this section 
jurisdiction cuv be exercised whenever the direction of the Court i nece 'arv 
for the admuustration of the trust notwiths andin" that there mar have been 
no b-each of tru. C*) a^ain it wa doubtful whether the iIofu« il Courts 
could award under the law «ome of the rebefs mentioned m the section, •'uch 
as a ‘^^he!ne (3) and whether worshippers were entitled to a«k for the appoint 
ment of new mana^'ers when there waa a mere ca e of vacanev (4) Other reheL 
however in matters of pnhhc chantiea were commonlv granted So numerou' 
cases O' abhshed the n^ht of a founder of an endowment or his heir« to sue 
to Set ande ahenatioc- bv the trustee to recover the trust properti for the tru-t 
to enforce the due performance and to rectifr abn e* of the tni t to remove the 
oldandtoappomt a newtrustee (o) Inoncofsuchca esaLo the Court directed 
the frammg of a scheme (6) 

Similatlv It has been held tbouch the quetion was not free of conflict that 
Hindu or ilahomedan worshippers m a ten pie or mosque might apart from 
suits to enfoTC some purelv mdtvidnal n<»ht «nch as that of free acce^v> for 
wo»^hip(t) sue to rectifv mal admims^ration of the tiurt bv te'tTaimn'’ a 
breach of trust res onus po'sC'^ion to the tm.» «eelan<* an account, removin" 
old and appomtin" new trustees Even- Mahotnedan it has been *aid {•*) 


(I) Se Kal« Ocni r CcUU •CLP 
I*- 131 (l« »). 

(*) tU baba. Chsl r Ke<''0 RaBana) II 
S 3 (IS. 9 ). 

13) ^BbbSTva c Knihaa It ^ al p I**'' 
(4) Ib. lW-^1 

(a) ^ leer ep f l fclanu. <1 «<•* 
Prwiaao 'low r Koonjo r^baiw W 4 
tt r C Pw lo BaUis Sjondew r 
Doo-gsnuad CLatterjeo S2 W R. 9 (I 4) 

^ 1 OV U R I. 


(l*y*) tL ^red Ashfcrooddnar ^leeDoolo 
Mott* % W B eo (Is 6) bet lee Pbate 
r Daaodar Pieaj 3 B. ^ (Is 
aa iT'nrds Jlabeeedaa tTUS*« 

(to) Ga_ajal \TTan r '•at ibn *1 it 10 
ai p 15(1*9 ). 

( ) "ve tcaadrav r ^haaLar B. 323 
Civ'S) \«BbatacbaliFatt r ^abbarajxln 
IS 5L *93 (1 nO) Kahdis J Traia r Got 
P arjarara loB.SO'tCI 91) \etiganutbxi r 
PairJawrwa C JL lol Civ'S) ^abbara 
T ?3 31 ino m. n*9 i. 
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a lepiesentative one, (h) by tbo persons mentioned, (c) against trustees, 
(d) in respect o£ the trusts mentioned, (e) in cases where either there has been a 
breach of trust or, if none, where the directions of rhe Comt are necessary, f/) 
or rehef of the kind mentioned in the section If the suit is one to 
which the section does not apply, then the onlj question is whether a 
tight of suit exists independently of it l£ a light of suit exists and this is 
a question of substantive law, then the ordinary piocedure presenbed for suits 
by the Code applies 


1 Representative suit — ^In the first place it is to be observed that the 
section relates only to chanties in which the public are inteiested The suit 
may be instituted by certain public officers, namely the Advocate General, 
the Collector, or by such other officer as the Government may appoint, sucli 
as, according to the N W P and Oudh Rules, the Legal Remembrancer It i® 
ohvi us that such plimtifls can and do sue only as representing the pubhc, 
and if instead if these pubhc officers two or more persons having an interest 
in the trust sue with thei’- consent, they so sue under a warrant to represent 
the pubhc as the objects of the trust (1) The dispute must be, it has been said, 
(and will necessarily be if the terms of the section are followed), of such 
a public nature that the intervention of the Advocate General or other pubhc 
officer is necessary to decide if, and by whom, a suit should be brought to 
establish pubhc rights (2) It follows from this, that where a person or persons 
sue, not to estabhsh the general rights of the public of which they are members, 
but to remedy a particular infringement of their own individual nght, though 
they may possess that right in common with others, a suit will lio in* 
dependently of the section The smt contemplated is a representative 
one, and of necessity, therefore, other persons than those permitted to 
sue will be affected by it Under it two or more persons may sue for 
the benefit of themselves and the test of the public interested An objec 
tion therefore that a plamtiff was suing to enforce rights common to 
himself and the class to which he belonged, and that this section did not apply, 
was, of course, overruled TVhen sanction is obtained under this section, no 
leave is required under sect 30 (now O I r 8) In fact, the eoction is enabling 
in this sense that it dispenses with leave under that rule, when but for this section 
it might he necessary (3) 

In certain cases connected with public trusts there is no question but 
that a right of smt exists, and has always existed, independently of this 
section Where there is a particular injury to an individual, or number of 
individuals, which is not suffered by other member? of the class or pubhc 
interested m the trust , where these individuals, mtercsted apart from 
others sue to establish their own nght which has heen infringed, and to 
remedy only the paiticulac grievance of which they complain, then a smt 
riav he under, the gencial law, cither by the particular person whose right 


f UislJainlas r ^ “ 

- 3:c=: BiW r S2 


C 273(1901) 

(3) JlacJfoolu i 
691 (1905) 


Lio C/lun, 9 0 N 
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has been infringed, or wliere tlieic aro numerous jjartics having the eamo 
interest, by one or mote on behalf of tha others similarly interested under 
the provisions of 0 I r 8 So if there be a trust intended for a class of the 
public, such as Hindus or Iilahomcdans, or for a portion of euch class, eucb 
ns a sect, each member of that class oi sect is entitled, as of a personal or in- 
dividual light, (1) to free access to the temple or mosque for the purposes of 
worship, (2) and to present the usual offerings if any to the Deity and to perform 
other usual acts of worship (3) If a trustee, manager, or any other 
person interferes with such a right, the individual whose right has been so 
infringed may institute an ordinary suit in tho ordinary Civil Courts for a 
declaration of his right, injunction, and damages It may be that several 
persons are similarly situated and interested But the interest of a 
worshipper, though it may be a right enjoyed in common with others, is not 
a joint right vested in the whole body of worshippers and not vested in the 
individual (4) The latter’s interest is generally an individual one "When 
this IS so he is entitled to sue alone to assert that individual nght, and is not 
obhged to proceed either under this section or 0 1 r 8, or Act XX of 18G3 (6) 
If the infringement of the right and the relief claimed arc the same, several 
plaintiffs may join in suing under 0 I t I , (6) or if the conditions of r 8 of 
that Order are fulfilled, he or some may sue thereunder on behalf of himself 
and others similarly intcreatcd (7) Should, however, tho right in any case 
be a joint and not a separate right, then either all jointly interested must sue, (8) 
or ono or more must sue under r 8 on behalf of the rest (9) There is no doubt 
about the procedure applicable in the cose of infringement of a purely 


(1) Jawalira t Akbar Husain, 7 A 178 
(18S1), Anandrav v Shankar, 7 B 323 
(1692), Bam Chandra f All Muhammad, 35 
A 197(1013) 

(2) lb , Vcnkataehalapati r Sabbarajada, 
13 iL 293 (18S9), Kalidas Jirram v Gor 
Parjarnm, 10 B 309 (1890) 

(3) \cDgamutbu t Pandamwasa, C 3L 
151 (1SS2) 

(1) Baija Lai r Bulak IaI, 24 C. 3S0, 300 
(1697) 

(5) Jawahra r Akbar Husain, 7 A- I7S 
(I88S)> BaijaLalt Bulak Lai, «uj>ra , Sub 
barayalur Isanali 23 100 «i (1809) In 

1 uUluwu'fA S' Lariron, 11 C. 33, 37 (18S1), 
tho amt nas hrid to fall within t 039 and as 
regards tho appheablllt^ of • 30, it aoom* to 
have boon thought that the cau«c of action 
wa# not a aovoral one as also apparently in 
Jan Ah r Bam Hath. 8 a 32 (1881) If. 
ho\i-o\cr, a nght is a Kixral indiTidual ono 
an 1 tho init it brought to assort that nght, 
it is not ci>rro(.t to U} that a mast 


aueeithcrundera 30, a 539,or8 14,AetXX 
of I8C3 

(0) Kahdss Jirram r Got Parjaram, IS B 
309,319(1890) 

(7) See Dhunput Singh v Paresh Nath, 21 
C. ISO (1893) [whero fire persons sued on 
behalf of tho Jam Situmbary Society, or 
sect], Fcrnander r Rodrigues, 21 B 731 
(1897) [wbero churchwardens sued on behalf 
of lhcm»elres and all other parishioners 
against tho vicar] , Ganapati Ayyan r 
Savithii Ammal 21 SL 10 (1897) (where two 
Brahmans sued on behalf of tho Brahman 
community]; Monmotho Nath Has r Hansh 
Chanba Das, 33 C. 903 (190f) Iwlwte certain 
persons aued on behalf of the Tatchan com 
'mumty of C3iatr»J. See other rases in notes 
to sect 30, ante, 

(8) Jawahra r \kbar Husain, 7 A. I7S 
(1881). Baija UI r BuUk Lai. 21 C 3'0 
(1897). 

(«•) lb 




362 


rilL CODE OI CIVIL PROCEDURE 


I’AKT V 
Sec 93 


a repiesentative one, (6) by tbe pcisoos mentioned, (c) against trustees, 
(d) in respect of tlie trusts mentioned, (c) m ca^ where either there has been a 
breach of trust or, if none, where the directions of rhe Court ate necessary, (/J 
or relief of the kind mentioned m the section If the suit is one to 
which the section does not apply, then the only question is whether a 
right of suit exists independently of it If a light of suit exists, and this is 
a question of substantive law, then the ordinary procedure presenbed for suits 
bv the Code applies 


1 Representative suit — In the first {lace it is to bo obser%ed that the 
section relates only to chanties in which the public are inteiested The suit 
may be instituted by certain public oHhcets, namely the Advocate General 
the Collector, or by such other officer aa the Government may appoint, such 
as, according to the N W P and Oudh Rules, the Legal Remembrancer It i^ 
obvi us that such plaintiffs can and do sue only as representing the public, 
and if instead *f these pubhc officers two or more persons having an interest 
in the trust aue with their consent, they so sue under a warrant to represent 
the public as the objects of the trust (1) The dispute must be, it has been said, 
(and will necessarily be if the terms of the section ate followed), of such 
0 public nature that the intervention of the Advocate-General or other public 
officer 13 necessary to decide if, and by whom, a suit should be brought to 
establish public tights (2) It follows from this that where a person or persons 
sue, not to establish the general rights of the public of which they ate membeis, 
but to remedy a particular infringement of their own individual tiglit, though 
they may possess that right in common with others, a smt will he in* 
dependently of the section The suit contemplated is a representative 
one, and of necessity, therefore, other persons than those permitted to 
sue will bo affected by it Under it two or more persons may sue for 
the benefit of themselves and the test of the pubhc interested An objee 
tiOD therefore that a plaintiff was suing to enforce rights common to 
himself and the class to which he belonged, and that this section did not apply, 
was, of course, overruled "When sanction is obtained under tbis section, no 
leave is required under sect 30 {now O 1 r 8) In fact, the section is enabling 
in this sense that It dispenses with leave under thatxule, when but for this eection 
it might be necessary (3) 

In certain cases connected with pubhc trusts there is no question but 
that a right of suit exists, and has always existed, independently of this 
section Where there is a particular injury to an individual, or number of 
individuals, which is not suffered by o^er member? of the class or pubbo 
interested m the trust , where these individuals, interested apart from 
others, sue to establish their own n^t which has been infringed, and to 


remedy only the paiticular grievance of which they complam, then a smt 
may ho under%the geneial law, cither by the particular person whose right 


G) Laksluiianj^ . Jun.l‘^Uvwhorc, 22 B a273(l904) 

-16, 2io (180(3 j " ’***“ (3) MaeMochi t De Clun, 9 0 W N 

(-) ^ '^ossein (2 691 (1905) 
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30 i 

l)ii\ dtt light It iua> bo tliat the infnngeiuent of the iudi\ idual right is caused 
b} a breach of trust, as i\hcre in the case of m institution for pubhc 
uoiship the right, to bucIi worship is obstructed oi denied to a person 
interested in the religious trust But the right infringed in such cases is 
an individual right Tor instance though others may have similar and 
common rights, these may not haic been infringed, jn which case the in- 
dividuil 13 interested apart from all others of his class, and the rehef to 
which ho IS entitled is particular relief designed to meet the necessities of 
Ills individual case Instances such as these do not come withm the purview of 
this section at all (1) Ordinanh the nature of the suit and the specific rehef 
claimed exclude anj difficult) but this might arise if the relief sought was 
not merely the remedying of a particular giietance b) damages or injunc- 
tion, but general admimstration of the trust Such rehef would not 
oidinanl) be necessan but should that bo the case, jt would be necessary 
to determme whether a amt based on an mdiiidual and sepajate cause of action 
might claim such rehef independent!) of the provisions of this section, 
that 15 whethex a general administration could he obtained ^n aid of the 
individual right alleged Probabh such a case could hardlj occur, as «i 
most cases where such lolief was sought it would be found that the case was 
one whore a public right bad been infringed but if it did it would seem on 
principle that such 'i smt would not come mtbin the section Other 
instances of the enforcement of personal and individual nghts will bo found 
lu the class of cases to whicli leference wdl be made, where the suit is 
brought to enforce the personal claim of the plamtiS to be a trustee or to bo 
00 trustee, or to vindicate the ngbt of management in the case of obstruction 
offered to one vested with and actually exercising the right of management 
it the date of smt Where, however a party is not interested otheiwise than 
m connection with others for whom as well as for him the trust is intended , 
where the suit is brought in the interest of the pubhc, no special injury distmct 
from that suffered by tlie general public having been suffered by flie 
plaintiff , and where the same rehef is sought under the same circumstances 
as those mentioned in this section , — in such cases only is it that the question 
arose whether the section was or was not mandator) that is, whether suits 
of the character mentioned in the section could only be brought with leave m 
accordance with its provisions and not othermse a matter which has already 
been dealt with 

2 Persons who may sue — ^These are eithir particulai public officials, 
viz , the Advocate General, the Collector, or such other person (as in the N W P 
the Legal Kemembrancer) as are appointed b) Government to exercise the 
powers conferred by this section 

(o) Advocate General or other pubhc officer — ^The Advocate- 
General in the Presidenc) towns corresponds with the Attorne) General 


(!) Rimadoa » Haonmaatha Rso 3fi a nut regarding the hert-difary trusttosJup 
M S'l-l (loll), this section docs not api^y * jmiate family 



Part\ 

Src m 


sirtiu iKO(n DiNP'j. 


in England (1) far ni the tniat* are conmned lie only rcprcsenfa the 
public, (2) niul IS 1 ound bv nil nets ninl omissiom of the nnnager which are 
not in thcmsolros frniidulcnt (3) Tlio rfe jurr inansgcra nnd tnistces nf n 
public chant) losing their right h\ limitAtion to oust the ilr fnrio tnistce docs 
not confer on the latter iinmunit) from suit on the part of the \daocatc 
CSencral (4) lie ina), m the I’rcsidcnc) towns, ninmtam a suit in his own 
name, or some relators inaa rn such towns with his sanction suc(^) And 
since the Code of 1877, this section has expressU enacted that the Adaocate 
General inaa sue (C) A Hill Tiled h) one Adsocatc General docs not abate h> 
the fact that the latter leases the ronntr) (7) Though the Adsoenfe General 
mar sue, it is not neccs>.ar) that he should be made n parts either ns a pi iintifi (8) 
or os a defenilant although if he lie made n part) defendant and njipears 1 s 
counsel he ssill he entitled to costs (0) IIo is at lihert) to intcrscnc at nii) stage 
of the litigation (10) nnd is entitled to Im; heard (11) There was howcacr, 
no public ofTicer in the Arofussil entitleil to bring suits which t! e Adiocati 
General could and can now institute in the Pxesidcnc) towns (12) But where 
tlic Adaocatc General was made a parts in a Miit brought at the instance of a 
person and instituted in the 'Mofussil and the \dsocnte General cmploaed 
counsel, be was held entitled to get the costs of such counsel and other 
expenses of the suit (13) Wlierc a suit b\ the Ada oeotc General at the 
instance of relators was dismissed and the Adaocatc fiencral did not appeal 
the relators who were not parties to the aint aaere Jield inrompetenf to appeal 
on their own account (U) 

(f>) Other persons may sue— Two or more jersons interested in the 
trust may, with the consent m writing of the \d\ornte General Collector or 


(1) Advocate GencralotCambayt Adamji 
30 B 474 (1003) Ai to tbo ofQcc of Advo 
cate General sco Articles in 7 SIa<tras Law 
Journal pp fl 01 an 1 Ijrr s Hindu Fndow 
inents ccxcv 

(2) Advocate General t Bai Punjsbai 18 
11 551 5G1 (1804) 

(7) Ib (former suit by trustees , 8ul>«c 
fjuent suit by Advocate General baixedl 

(4) I^aksbmandas t Jugul Kisl ore 22 Jt 
216 (1890) 

(5) See Attorney General r BroJio 4 M 
I A 190(1866), sec also Bhuncooverbhai t 
Advocate General 1 Dom. L. B 743 (1899) 
Srinivasav Baghaaa 23 3L 28 30(1897) 

(6) Shii Ganesh t Kesbavrav 16 B 625 
636(1890), HoriDssit Secretary of State 
6 a 228 (1897) 

(7) Strettcl v Palmer 2 Mor U g 104 
(1816) 

(8) Lakshmandas v Ganpatrav 8 B 31* > 
367 (1884) 

(9) TIori Disi t 'terrefsry of State f 


228(1879} 

(10) Advocate General t Muhammad IIii* 
sem 4 B H 0 0 C J 203 200 » (1807) 
as to the bringing m of neir relators and dis 
missal of the old seo ib and as to death of 
relator Strettcl i Palmer (1810) 2 Mor Dg 
104 

(11) Attorney rcncral t Brodie 4JT I A 
100 200(l't40) 

(12) Itangasami Naickan t tara lappa 
Naokan 17 M 462 405(1895), Brojomohun 
J)avs 1 Hurro Lall 5C ”00 (1880), Sin 
faneshv Keshavrav 15 B 625,636(1890) 
It I as been said (lycr op cit ccxcvi ) that 
it IS doubtful whether this statement is 
correct 80 far as regards the charitablo instilu 
tions wl eh were governed by Regs XI^ of 
1810 and \ II of 1817 and that the Collector 
must be regarded as such official 

(13) Hon Dasi t Secretary of State 5 C 
228 (1879) 

(14) Jan Mahomed v Syedl«urudin 9Boni 
J R 99r(}W7) 32 B 165 
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l)ii\ iitt iiglit It maj be tl\at the lultmgcnient of tbc individual wglit is caustd 
by a bieacli of trust ns -ftiicrc in tho case of nn institution for pubbc 
Worship tho light to such wotBliip is obattucted or denied to a person 
interested in tho ichgious trust But the right infringed in such cases is 
an individual right For instance though others may have Bimilar and 
common rights these may not have been infringed in which case the in 
dividuil 18 interested apart from all others of Ins class and the relief to 
uhich ho IS entitled is particular relief designed to meet the necessities of 
his indiTjtlua! cose Instances such as thc-jc do not come withm the purview of 
tins section at all (1) Ordinawlv tlic nature of the suit and the specific xehof 
clamvcd exclude an) difficult) but this might onse if the rehef sought uis 
not merely tiic remedying of a particular grievance b) damages or injunc 
tion but general ddmimatration of the trust Such rehef nould not 
urdmaril) bo necchsan but should that be the case it would bo nccesw) 
*to doternuno whether a amt based on an individual and separate cause of action 
might claim such relief independent!) of the provisions of this section 
that IS whether a general aduumstr ition could be obtained m aid of the 
ludividual nght alleged Probably such » case could hardlr occur, as in 
m 8t cases wheio such lehcf was sought it ^ould be found that the case was 
one whore a public right had been infringed but if it did it would seem on 
itmciph that such a suit would not com© mthm the section Other 
instances of the i-ufoteomont of pcisonal and individual nghts will be found 
ui tho class of cases to which lefcrencc will bo made where the suit is 
brought to enforce the personal claim of tho plaintiff to be a trustee or to bo 
c ) trustee or 1 1 \ indicate the n^ht of management in the case of obstruction 
offctcd to one vested with and actually exercising the right of management 
it tho date of suit ‘Whore however a party is not interested otheiwise than 
III connection with others for whom aa well as for him the trust is intended 
where the suit is brought m 
from that suffered b) tl 

plaintiff and where the same leUct is sougui toe cucuuibum.^s 

as those mentioned m tins section -m such cases only is it that the question 
arose whettier tl e section was or was not mandatory that is whether suits 
of the character mentioned in the section could only be brought with leave in 
accordance with it« provisions and not otherwise a matter which has already 
been dealt with 

2 Persons who may sue — rhc»e arc either particulai public ofEciab 
VIZ the Adi ocatc Gencrai the CoHcctoi or such other person (as in tho N W P 
the Legal Bonjcmbrancer) as arc appointed by Government to exercise the 
powers conferred by this section 

(a) Advocate General or other public officer — Phe Advocate- 
General m the Prcsidenc) towns corrcBponds with the Attorney General 


(l) KmthIoji t HaRQoiBntla Jt*o 30 a suit regarding tl o ) rcl tary irustiesl ij 
1 f} s g<cljon docs not apjly to of & private fojudy 
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non 

m Knpland(l) So f-n- the tniMs are conrornecl lie nnly rcprc«cn(*» the 
public, (2) and m bound bv nil aet^ and omiRsion^ of the manager which are 
not in themselves fraudulent (3) The dr jurr managers and tnisteca of a 
public chantv losing tlieir right Ha limitation t« oust the dr fneio trustee does 
not confer on the latter immunity from suit on the part nf the \d\ncnte- 
General(4) lie inav, in the l*re«idenca towns, maintain n suit m his own 
name, or some relators inaa in snrii lowms with his sanction sue Ci) And 
since the Code of 1877, this section has expressh cnarted tliat tlic Adaocate 
General inaa sue (G) A Ilill filed Ha one Vdaoeate General does not aliatc H\ 
the fact that the latter leaaes the rountra (7) Tliniigh the Adaocate General 
mar sue, it is not neecs-. \ra that he should be made a part a cither as a plaintiff (8) 
or ns a defendant, although if he He made a part) defendant and appears Ha 
counsel he will He entitled to costs (*>) lie is at liHerta to interaene at anj stage 
of the litigation (10) and is entitled to He heard (11) There was however, 
no public ofiiccr m the Mnfussil entitled to bring suits avhieli tiic Adaocate 
General could, and can now institute in the Presidencj toaans (12) But aaherc 
the Adaocate General avas made a parta in a suit brought at the instance of a 
person, and instituted in the Mofussil and the \daocate General emploaed 
counsel, he was hold entitled to get the costs of such counsel end other 
expenses of the suit (13) \Miere a suit ba the Ada ocale General at the 
instance of relators was dismissed and the Advocate General did not appeal, 
the relators who were not parties to the amt were held incompetent to appeal 
on their own account (14) 

(6) Other persons may sue —Two or more persons interested m the 
trust mav, with the consent in writing of the \daocate General Collector, or 


(1) Advocate Generalof Bombsyr tdamji, 
30 B 474 (1903) Ai to the ofSce of Advo 
cate General, ecc Articles in 7 iladras Jjiw 
Journal, pp Gl, 91, and Iyer’s Hindu Fndow 
ments, ccxcT 

(2) Advocate General t Bai Pun)al>ai, 18 
B 351, nCl (1894) 

(3) Ib. Iforncr suit by trustees , subse 
quent suit by Advocate General barred) 

(4) Lakshmandas v Jugul Kisbore, 23 B 
216(1890 

(5) See Attorney General t Brodto, 4 31 
I A, 190(1866); see also Dhuncooverbhsi r. 
Advocate General, 1 Bom. L B 743 (1899), 
Srinivasa t Bagbava, 23 M 28, 30 (1897) 

(6) Shri Ganesh r Keshavrav, 15 B 625, 
636(1890): HoriDasit Secretary of State, 
5 C. 228 (1897) 

(7) Strettel v Palmer, 2 Mor Dig 104 
(1816) 

(8) Lakshmandas r Ganpatrav, 8 B 365, 
367 (1834) 

(9) Hon Dasi r Secretary of Stale *> C 


228 (1879) 

(10) Advocate General v hfuhammad Hu* 
sem,4B H C,0 G J 203, 200 n (1867), 
as to the bringing in of new relators and dis 
missal of the old see ib , and as to death of 
relator, Strettel » Palmer (1810) 2 ilor Dig 
101 

(11) Attorney Orncralr Brodic,4'M I A 
190,200(1846) 

(12) Bangasatni Baickan i \aradappa 
Naickan 17 31 462 465(1895), Brojomohun 
Dass r Hurro Lall, 5 C 700 (1880), Shn 
(•anesh v Keshavrav, 15 B 625, 630 (1890) 
It has been said (Iyer, op ctl eexovi ) that 
it IS douHful whether this statement is 
conectso far as regards the chantablo institu- 
tions which were governed by Begs XIX. of 
1810, and \ II of 1817, and that the Collector 
most be regarded as such ofTicial 

(13) Hon Dasi i Secretary of State, 5 0 
228 (1879) 

(14) Jsn3Iahom«dv SyedNurudin 9Buni 
I*B 990(1907), 32 B 155 
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ofclior officer, sue Wlien the snifc is brought by such reJators the suit is m 
their name, and not m that of the Advocate General (1) WJierc the suit uaa 
filed bj only one plaintiff with consent, and the phint was afterwards amended 
by the addition of a second plaintiff, the suit was Iield defective even thougli the 
Advocate General had given his consent to such amendment (2) 

(c) If interested —The nords *‘an vilerest" were substituted for the 
words “ a direct mtorest b> sect 44, Act VII of 1888, pnor to which it hid 
been held that a worshipper at a rnosque had not a direct interest , (3) 
nor had managers of a temple (4) The first decision was however, ri«htlv 
dissented from it being pomted out that it was difficult to imagine whose 
interest in a mosque is direct if the interest of aorshippcrs°is not (5) 
The effect of the amendment has been to widen the class of persons who are 
entitled to maintain an oetion under tbw section (6) and it js now dear 
that persons having a right to worship arc interested (7) But the mere 
possibility of an interest or the mere possibihtv of succession does not gue 
a right to sue as the interest must he an existing one and not a mere 
contingency (8) Tims the icprcsentativc of the foundei or the boneficiaries 
under tho trust may be said to have an interest m the trust ao as to 
oatiUo thorn to <;ail for its admmistiation but a pcison cannot, it has 
been held, be said to haxc an interest m a hust meiclj because ho 3 S 
tho possible successor of the present holdxi of the office (0) Officiatina 
priests as also persona who act as pimdoj or guides and priests of tho 
pilgrims, has c an lutorest (10) and persons cr offieto concerned in the pexfoimaiicc 
of worship and entitled to mimtcnance fiom the temple funds (11) 

(d) With sanction— The section rcqinies that sanction for tho mstitu- 


0) PanohcmTne Mull I Chumroo JaiU jc 
563, 671 (18"S) , TisAckersoy p HurMium 8 
B 432,452(1884), Srinivasa t Raghava 23 
51 £8 30 (1897) Asi to the Allocate 
ConeraJ suing with relators for purposes jjf 
costs only, see Strettel p Palmer SMor Dig 
104 (1816) 

(2) Darivs Sidik i JamuUin, 30 B 603 
(1900) 

(3) Jan All i Ram Nath, 8 C 32 (1S81) 

(4) Narasimha t Ayyan 12 M 167 {18S8) 
(hut *co Suhbayya i Knshna 14 3l 189 
(1890)] CoJiIra, Slaaohar t lAilvhmiram, 13 
ll 247 (1887), where tho manager was held 
to haw a Uirpct Interest, * c, jn Prny 

4C 'V- ^ 23(1800) 

J ‘1® «?,“•’ »'»<«'<■>«"»*■ SCI* 

21 C 

r>«<. «1 „ p, , 


larger interest, for one had been performing 
the duties of a niohimt and another tho 
poojatn), Ohmtamaar Dhondo 15 B 612 
622, 023 (1888) . Slanohsr v LaUimiram, J2 
B 24? (1887) (priests taking part in wor- 

shii.3,s c,24B 60. JugulKishoroe Lafesh 

niandas. 23 B C59 (1880) (pujan and five ' 
other worshippcra] Chmtaman t Bhondo, 
15 B 612 (188S) (plaint, ffa ye„hippcrs and 
dc^ndants of ongmal foumler] . Radhaba, 

V (JhimQajt Bin Jab, 3 B 27 (1878) 

(8) Mohiuddm » SayidnddiQ, 20 C 810. 
816(18^). BodhSmghi ^lradbar«n Roy. 

2 C L.J 431.441 (1005) 

(9) Bodh Ringb i Nu-adbaran Roy, aupnr , 
ami ace m to descendants of foumlcr, Jagga 
WOBir Nilmoni OC 75(1882) 

(10) Shail»j,„,„ 1, , CmsihanuiKl., 2 C 
I* J 460 (1005). 

(11) JlamCliurn Tcnaryt- Piotap Chandra 
Dutt 2C T J t48(I8Sfi) 
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tion o{ th<> suit (iliould In’ nbtunrdftom tln« (liMiiil I'f 

or other otHeer 'ippointed h\ tin* IjOtaI (Ii Mrinnrnl (»in ii in Alt »l n i Itn 
Ij®c:'\lRoracinbTaiircT) (1) <••»«' ina> 1 *• An < ullr'lniili* Imtflnj 

the tlutica oC the Collector Annn;. \ la illnf "a cAnnot j^rniil fni ' tioii iit il» r il 1* 
section {1) The object o( ^orh Binrti »n lA 1 1 jruinl • i aril il I' Ini^ta frt tii i»t n*» , 
and for that purpose to present Aiieh j ff»feedir)( « fiorn 1 'ir it ^tiliitc I iut j > 
o*’'er reason than V>ecia*e u is Vre wn tl at ll e costs v illl e j -vjnl le t til ol ll o 

chan'r furdi (") \\TeTe Ir-wever a j-cfson I IS f Apnl J to A ic, tl e tr » livto 

t^a* ac*ca*ed hi^i do ro‘ af eet V is caj vit~ »rd will * 1 / ll cfoselccs defcni 
a sn** ch s.s t*e*iol tairc 1 (|) Tl » Ad /rc-afe t/cf cral.t / llccl/rr, 

O' o'he* o£c*» 13 r.^.T*d to exern e In jn CT' tri /injr f CT 'cf f C',) 

XThe-i. ‘h* Unrii"”* <■* pe*r > r-' rd ct*c i ti a* x* T*7»r'\ tl c ir‘cTc»‘ cf |1 e 
't* Cc_»c*o" dd r * *tc-fi»c I 3 ,* ^4, pyj f,, 

A lis-t. ir**— t-i-'- rzi^ see* ■’*- (fr-r '-0, J ♦ >• Jas xh/, 

h* i. 'a* *-• f - * a perms 

—T^ ••> ‘-r-j c- Eir'» r^-M-c, t-- fic'A jrf< f A* a p" 8i7en 

-J -•* a-oll/rjn' ■ a-d arc' e* n 'O* a « I'^cic’*' cc«* p> n-ifn 

'.'mta 0 ^ * •» »«"' n-t" T e 3-' r' OJ • i-d’- tl s •ectirti mn«» 

* si'a^o- n "o •» e'l c*** atvc^ d »Tirh s'c nc» 

Cf’cra^ec in. * •* <•— -in • I aA-s red I" ' n \ U1 amd K ff'i 

< otET t_a t_e icrajin" ot sinr-jin _i * n''--’rn nv 'h* • e mst f i An of 
t_- rsr an-i a* ' <» **-'• 0 ^ caa-of ‘•e »»id m rrearn-’ o t ut f ,» 
Cinrr casafl- -s- a ' e 30 ' a -sa.i" r ' v-i o’" I • at esnsert has 
a»«a Qurain*- uni "-ar A-'* r* u 20 7»ii con**" a '»• t-; 

ms— -aEOTL 1 ’■-* tr>r ' *» carnor -* r h»>- ei -»-• •/} jin!ej»s 

Q*" a? 5=2 01 T''i,cr 3 TTl. T- ^ -•rr v on *% ‘■•ax '-Mh -311 1 (O T^,* 

A-.-oe2rBdVns^ ma- ^or ec- 'o ♦* i» -ji* • • nn of a r* *■ oat noe /hr 

"cm 1 -i,- sail m 2i-^=2 t e — rur- x - *i- » 3 yen r,, i ,,^3 

-n c''22»n"o “ • C» "vareylene-ii . '’he ji » c 

far - 2 .* xnsn-nunr 1 "-ir" " — e-* o- — -u- r"',ri 0 ' * e 1 ,jf 
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3 Agamst whom suit may he brought —Tlie opening words of tlip 
8«*ction imply the e-astence of a trustee who i« alleced to have I'een guilty of 
the breach of trust referred to(l) The plaint uiun all<»ge that the deferdant 
13 a trustee, and if that is denied by him it mu«t be established hr the evidence 
■Where the pkintiS s case was that the defendant was a tru^toe’of the Ifai tftr 
m dispute, the J/andir being pnhhc charitable properta ind that the defccd'-nt 
should be removed from his poasc'sjon for breach of trust and the Court « 
diiection given a-> to administration of the trust it was held that the smt waa 
icithm tbe'e sections (i) It has doubtless been held t)iat where there js a claim 
for administration of the trust which falls within the section a claim to eject 
an alienee may be joined with it (3) But the latter claim df>es not come mthin 
the scope of the section is open to the charge of mi<i)oiiider and tl is decision 
has been dissented from (4) It is on this pnnciple nauifK tliat the section is 
directed against trjstces that it has been held that as acamst stTinmrs it does not 
applv (5) auch as alienees from the trustee t6) or trespassers (7) There is 
no doubt but that claims by trustees against persons who are fettan"ers to the 
trust, and who set up a title hostile thereto such as alienees and mere tresp issctN 
holding adversely thereto are not witbm the «ection {$) 

But a person who Tecogm<ies the trust an<l has assumed though jt mas 
be svithout authont's, the iiaht to administer and jo fart 'idnimisteis if hv 
virtue of his alleged title as trustee stands on a different footing X trustee 
roav be such dejurc or dcfcirlo A person who without title chooit^ to take 
upon himself the character of trustee, becomes a trustee i?c «oji fort j, 
liable to account for what he has done and recei\ed while so acting and i iimot 
be heard to say for his own benefit that he Imd no right to act ns 
trustee (9) Though a ttu'>tec dt. son tort and a trustee of a constructu e trust 
ha% e been used as synonvmovis (10) the two ate not the same thing B JuJe 


(IJ Suhbayya c Krishna 14 Ih 180, lOO 
(1800) 

(2) Girdhatlal v \aranlal 14 Bom L. R 

ms (1012) 

(3) Sajedur Itftja t C.our Itohun 24 C 
418(1807) 

(l) llKlhSmgUi Niradbaran Roy 2 C L. 
J 411,430 (1005), Biidree tJai Ifufcim v 
(1, niiirAlJohurry 33 C 71}0(10(W) 

(5) Kan Ifassan x Ssgun Balkrishm, 24 
11 170(1890). Bndrce Das ICuhim t Otooni 
TaI Johurry, auprn 

(C) Lakehmanlaa i Oanpaltav 8 B 365 
(I3«l) , Shi'oratan Knnwan i Ram Pars!ash 
J8 A 227, 232 (1890), Itusrm Begam t 
t>i)Ipctor of lloradabal 20 A 40, 40 (ISPl) , 
Kati Ilassan v Sa^un BalkriMina 24 11 170 
tSJ (IS99) , « c , I Bom K R 019 Bmlh 
hmaih r Strati aran Ro^ 2 C L. J 431 
(1'^)') Bu(lr«> Das Mukim r Cbonjji Lsl 
Tolutrj SSO "OOdOOC) 


( 7 ) Vishianath Govnul t Ramblmt 15 B 
148(1890), Augusfmo t Wedlycott Jr, M 
24l, 246 (IS92), Jsnmva'ia Ayyangar » 
SriniTasa Swaim 10 \L 3 i 53 
Shri Dbundiraj v Ganc«h 13 p *n) Tjj 
(1893), Muhammad V Kallu 2 ) jV jvj, 
(1899), Bolretv Das Muktra 1 Chooni Ul 
Johoiry anpro 

(Sj But whoro t)io alionco denies tint 
tho property is n public trust fop religions 
pun QscB hr JS a m-cessari party to tho sn,t 
though no relief can bo gucti agamst him’ 
» 0 r ^iectment (Collector of Poona , 


Mauuir » hinrsmlta, 

(1912) 

(10) Jugnl Kishorc 1 

At p rn 


14 Bom L It lia-- 
rAkihmaniJas 23 B 
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there cannot be both an express nii«l c«iiistnicti%c trust m rcaptet of tlie same 
subject matter, a person maj be tnistco de *on tori either of im tTpress 
or constructiNC trust Iherc mas be for instance, an express trust admitted 
by both plaintiff and defendant Both ton) claim to be trustees though onlj 
one under the circumstances can in fact iia\c title If, m fact, the defendant 
be found to base no title, then he is a trustee de son tort of the express trust 
Again, a trustee de son tort of an express trust roa} become such of a con* 
structixe trust A suit under this section lies against a trustee of an express 
or constructive trust, and whether sUch trustee be dcjiire or de son tort (1) It 
does not, hovicver, follow that because the defendant is u trustee a suit 
brought against him is neccssanij within the section Its other conditions 
li IX e to be fulfilled So where a plaintiff sues a trustee, alleging that ho is a 
co-trustee but has been excluded from u share in, and m the profits of, the 
management, ho does not sue on account of an) such breach of trust as is con* 
tcmplated b) this section nor can ho be said to tecjuirc the direction of the 
Court for the adimmstration of the trust and such a smt therefore does not 
come within the section , (S) nor a ease of contest as to who arc the lawful 
trustees, both claiming to be such , (3) nor a smt b) a person (who has some- 
thing more than a mere loteiest in the trust os worshipper or object of the 
chiirit)) to enforce a tested right to see that certain religious and chantablo 
endowments are managed b) a person entitled to manage them as being tho 
members of a particular religious institution or brotberbood , (4) nor a suit 
for the xmdication of the right of management which was vested in and 
actually being exercised by the plaintiffs and those the) represent at tho date 
of tho obstruction complained of, notwithstanding that those who caused thd 
obstruction had been nommated as trustees (5) In all such eases it xvill be 
found that they proceed upon the ground that, though there may have been a 
trust and trustee, there was no breach of trust or necessity for adnumstration, 
or the rehef sought was not that mentioned in the section or the nght sought 
to be enforced xvas of a personal and indixidual character "Where, on tho 
other hand, admims^ * * *i- 4 — _ i r *, 

13 within the scope . hi 

u the position of ^ ni 

Wes claim to be trustees, but alleged that the tiusteeship was vacant, might, 
*■ was heM (G) sac under this section peisoos wrongfidly cfarnuog to be and 
acting as trustees for an order appointing new trustees And where a suit 
otherwise fell within tho terms of this section, a former trustee and a 
•“presentative of a former trustee weic allowed to be added with a view to relief 
o granted against them (7) 


(1) Budree Bas Mukim t Cbooni Lai 
rry, 33 C 790 (1906) 

(2) 3Iiya p Sayed Bara, 23 B 496, 
"^9 (1896) See ^thax-ulU t Gousc, 11 U. 

83 (1886) 

(3) Viabvanath Govind t Itambhat 16 B 
1-18, 152 (1890), Ifamjan Bibcc t Khadem 
ii 08 «un 32 C 273(1901) 


(4) Giya&a bambandha 1 Kaa<L uuii 
TambiraD 10 U. 376, 600 (1880) 

(6) ^arroji Slanckji v Biutur 
28 B 20. 64 (1903) j e c , 6 J jm J J ^ 

(6) Netai Kama e ) < nku ^ ^ 

450 ( 1002 ) ^ 

(7) Sajad Ifu-satinwai , 4 

Kaira SI B 48 (18 
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4. The trust must be a public one— The section piesupposes the 
existence o! a public trust and a smt for the admimstration, either partially 
or completely, of that trust (1) It enables the persons mentioned therein to 
sue trustees to enforce tbobetter adnumstration of the trust (2) Where, however, 
it 13 said that the section presupposes a trust, this does not mean that the defen- 
dant must admit the trust before the section can apply, but that the suit roust 
proceed upon the allegation of the existence of a trust •which may or may not 
h& admitted by the defendant (3) 

Private trusts concern only individuals or families for private convenience 
or support By pubhc trusts may be understood such as are constituted for 
the benefit either of the public at large, or of some considerable portion of it 
jnsivermg a particular description In priiate trusts the beneficial interest is 
vested absolutely m one or more indmduaU who ave, or •within a certain time 
may be, definitely ascertained, and to whom therefore collectirelj , unless under 
some legal disability, it ib> or within the albwed time will be, competent to 
control, modify, or determine the trust A public or charitable trust, on the 
other hand, has lot its objects the members of an uncertain and fluctuating 
body, and the trust itself is of a permanent character (i) A trust is none the 
less a trust for a pubhc purpose if its ntam object is the support cf/altrf of n 
particular sect (5) The trust may be charitable such as for the relief of the 
poor, or the advancement of learning rebgjon or objects of general public 
utility, or religious, though all religious uses are charitable uses Though, there 
fore, the section, as originally enacted in the Code of 1877, did not contain the 
words" orreligious,” there is Uttle doubt but that the Legislature intended the 
section to embrace both charitable and leligious purposes (6) It was, howcvei 
held that the corresponding section m the Code of 1877 did not apply to religious 
endowments, (7) and therefore lo the Code of 1882 the section ■was altered to 


ID Jamal ud dm v Mojtaba Hiiiaui.25 A 
C3l {1003) 

(2) SriniTa'aAyyansaii Siim\«MiSwwai, 
lOM. 31, 32 (18D2) 

^3) Budb P JJjjadbaran Roy, 2 

C I*. J 431 (l')05), Sbajlajananilft Dut t 
Umcsbaaanda Dut, 2 C 1*. J 400(1903) 

(1) Lewm oa Trusts, 18 , and Rco generally 
lo tins eection, P 1> Ganspatki lyM'n 
Laws TtUtmg to Hmila and 3tahoiniscdan 
Religious Emlowraents See the following 
cs'^s as to wbefber trusts aio public Jugal 
Ki^hort V I,absbmaadaa, S3 B C59 (1809) ■ 
Manobar r Lakhnurom, 12 D 217 (1887) 
[Trust lot Hmdu idol and templej , DaUun 
Bin r Ilabiraunni'sn, 10 A 412 (1801), 
Oinianuctd r Sadajanund, 2J C 015(1896), 
Tihufs^hatly l'foi<jnno t Oooroo l^oaoaao, 
23 C. 112 {183.}, Js(,ad2n1rR ^ath t 
Homanta Iviiman. 32 C 129 {1905) Aa t« 


Englisb Efiuity go%urmng the relief in respect 
of HanducharitablettnstSfSce Sayad Hussein 
>man 1 Collector of Xaua, 21 B at p 5.’ 
(1893), BiUmllmt Shuk Lai, 20 D U6. 
F 3} (1892), AhssDuha t Amur 

Cband, 17 C. 49S (1889) , Mahomed Isriul i 
Sosti Cburn, 19 C 412 (1892) Sec as to 
JetttsUtin of idol Radliabait? Ctumnaji, SB 
27 (1878), and iSaiajtf on , Sbn Ganesb < 
Ke«harnv, 15 B 625,635(1800), Cfamtamon 
s Dbondo, 15 B 012 (188S) , and private 
trust Satnappayyarv Penasami, 14M 1,7 
(1800) 

(5) Alabant Pman Atal t Damlian Da*. 
34 A 48 (1912) 

(C) Sea Thanga Karoppa i Arumags, 5 
U383 384 (1882) 

(7) Ib , Girjawi t Kandasami, 10 71 573, 
C06 (1S8C) , Thackersev i Horbhiim, 8 B. 
432. {50.451 (1SS3) 
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prcbsly lucludc religious trusts in consequence « f lliric rulings and doubts 
jich had been entertained The contention that while there exists the siiccial 
lactmcnt, XX of 18G3 for the proper appropriation of endowments of lands 
latmg to temples, the words ‘ rehgious purposes should ho considered as 
femng onlj to eases where the endowments do not relate to temples has been 
rtirruled (1) 

The public trust may also be either express or constructuc Tlic first 
e those svbicU arc raised and created by act of the parties and arc declared 
Y them either m word or writing \. constructuc trust (to which this section 
80 , though not the EngUsh Statute, applies) (2) is one arising not by the 
t of the patty, hut by operation of law where a trustee gams some personal 
Icantage by a^alUng himself and through the medium of his Bituation as 
ustee (3) It is imposed on such a person to prc\cnt him from holding for 
IS own benefit an advantage gained h) reason of the fiduciary relation sub 
sting between him and others and for whose benefit only it is bis duty to 
t (4) So, if a lease were the subject matter of a public trust, n constnicti%e 
•ust would ans« if a trustee renewed the lease in his own name Ho would, 
I such case, be deemed to be a trustee for those interested in the original term 
nd this would he equallj so if the tiustec was trustee of right or trustee do 
)n tort And were there a breach of such constructive trust, by making away 
ith the renewed lease or not apptjing its benefits to the purposes of the trust 
leic would be such a breach of trust as is referred to in this section (&) It 
as been recently held that where it is proved that certain property has been 
“Id for many generations for such purposes as the support of faltrs, and there 
no evidence that the piopcit) was ever held for any other purpose the Court 
ught to presume the existence of a charitable or rehgious trust within tho 
leaning of these sections (C) 

'NVhete it was objected that the section was hmitcd in its action to suits 
latmg to property and that its operation could not be extended to spiritual 
Efices, it was held to be applicable where it is sought to remoxe the trustee 
om a religious office if as the bolder of such nlHcc he is called upon to 
tercise business functions cithei as trustee or as manager of temple funds 
ud properties and thus necessarily possesses civil rights and consequent 
abilities (7) 

5 There must be a breach of tmst or necessity for directions — 
extly, assuming that there is a trust and trustee it mu't be ascertained w hethcr 


(1) Narasunba t Ajyan 12 JL 15" 158, 
59(I88S) 

(2) See Subbayya t Krishna 14 186, 

02 215 (1890) , Jugal Kishoro i LaLah 
landa^ 23 B 639(1899} a c,lBoia.L.R 
18,3Ianobar Ganeshf LakhnuiamCoTind 

12 B 247, 265 (188?), affd 24 B 50 
) 

(3) Lcwin on Trusts 190 llthod. Budree 


Das llukim t Cboocu Kal Joburry, 33 C 
789 fttp 806 (1906] 

(4) IiL , Godefroi Trusts 2nd e<L 103 

(5) As to such tide pat Budree Das 
Uakim e Chooni Lai Joburry tupra 

(6) Mabant Puran Atal i Darthan Das 
34 A 468 (1012) 

(7) SbatlAjatunda t Umesbananda, 3 
C L. J 4C0(190o) 
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' fiittlirr or other ri lief ’ is, it hni Ixen held a derTPo for an ftcconiit (1) Tlii' 
13 now expres’ily mentioned in cUusi (J) Before i scheme ran he settled for 
the management of n temple and its funds an account of the trust propertj 
mast bo taVen Until the trust funds arc ascertained it is impossible to settle 
a scheme (2) The Calcutta High Court has in one case held that a suit foi 
the removal of a trustee and for the recover} of trust property from the hands 
ef a third party to whom it has been improperly alienated bj the trustee falls 
within the section (3) But this decision lias been dissented from in tho same 
Court (4) in which it was held that peisons claiming a title purely adverse to 
a trust arc not proper parties to a suit for the cvecution of the trust The 
Vllahabad High Comt has also held that the alienees are not proper parties, 
that a prayer for recoverv of pos‘>cssion is not cntertainahle under tins 
so'^tion, and that a suit for ••ueh purpose eotild be instituted onl\ hv the 
trustee (o) 

The High Courts at Calcutta (C) Bomba) (7) and Allahabad (8) haae held 
that m a suit under this section the Court may leinove a trustee hostilcU for 
breach of trust and that the section applies both to contentions and non 
contentious cases Such relief was held to io\ol\ ed m clause (h) of tho former 
nettion or to bo included in " further oi other rebef The Madras High Court, 
liowc\cr, held though at one time there wasa dillercncc of opinion on the point 
that a suit to romoac a trustee did not he under this section (9) A prayer for 
remoN al might liowevcr be inserted where the right of suit existed independent!} 
of and the s iit was not brought under this section (10) The amended section 


(1) Tricumdass Mulji v KJiemji tulUbli 
las, 10 IJ C20, O^O (1892), Chotalal Lakh 
iiiram t Slanoliar Ganesh 24 B 00 (1899) , 
s c, m High Court 12 B 247 207 (I8S7) 
^ce also Sajad Ha«»cinn)ian t ColJcclor 
3(Kaira 21 E 48 61 (1895) 

(2) Chotalal Lakhnuram t Afanoliar 
-mesh 4 C W N 23 (1899) 

(3) Sajedur Rajs i Gour ^lohun 24 C 
*8 423 (1897) toU by Stanlej CJ m 

iihazaSar Husain t Yavrar Husain 28 \ 11- 
1905) 

(4) Budli Singh v Niradbaran Roy 2 C 
j. J 431 (190 j), Budreo Das Mukim « 
hooni Lai Johurry, 33 C 789 (1900) jxr 
nrkitt, J , in Ghszaflar Husain r \airar 
jsain, 2SA 112(190o) 

(5) Huseni Bcgam t Collector ol Morads 
ad. 20 \ 4C 49,80 (1897) 

(0) ‘vajedur Raja t Gour Alohun 24 C 
18(1897) Moliitldmi Sayi lud lin 20 ( 
10 (1893) and see Bisl en Chan I t S\cl 
,a!ir 151 X 1 10(1887) 

(7) rnciunda«s Miilji r Khemji taltalli 


das, 16 B €36 029 (1803) Chintanian 
Bajaji t Dhondo Ganesh IS B G12 617 
(I8SS) Advocate (^neral i Moulvi Ahlul 
IS B 401 (1694) Annaji Raghunath t 
Narayan Sitaram, 21 B 556 (1890), Damo 
darBhatjii Bhat Bhogdal, 22 B 493(1890), 
Daraodarbhat i Bhogdal 24 B 45 (1899) 
Sayad Musscinmian V Collector of Kaira 21 
B 48 (189 j) [a suit to remove trustees must 
thereforo bo brought in tho District and not 
SubonLnato Judges (Tonrt] Girdharlal t 
\aranlal 14 Bom L. R. 1135 (1912) 

(8) Huseni Bcgam p Collector of Xlorada 
bad 20 A. 40 (1897), Girtihari Ul t Ram 
Lai 2lA 200(1890) 

(9) Bangasami Naickaa t \ aradappa 
Naickan 17 iL 462 (1891), Subbnyya t 
Krishna 14 31 186 (1890), ptr 'Muttusami 
Ayyat J , Narasimha r \vvan Chetti, 12 
3L157(18S3) contra per BcstanlRcir.JI 
mSabbayyar Knahna t ipra 

(10) Tinivcngadah t Srinivasa 22 Xf 801 
(1899) 
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makes it now clear that it apfliea both to non contentious and contentious 
suits and clause (o) expressir mentions the removal of a trustee 

■is clauses (b) and (c) allow of the appointment cf new trustees and the 
vesting oi the property in new trustees it follows that the Court can take posses 
Bjon from the old trustee who has been removed and gi\ e it fo the ncu trustee 
Whetlier the Court can grant rehef by taking possession of trust propertv from 
the hands of a third party, to whom it has been improperly alienated (I) has 
already been discussed If there is a trustee and the suit is merely to recover 
pioperty from strangers and not for the execution of the trust, it does not come 
witLn the section If, ogam there is a trustee hut the BUit be for his removal 
then till he IS removed the trust estate is nested in him and he alone can sue 
Btrancfers for possession Uben the new trustee is appointed he can 
sue (2) It has also been held that where there is i trustee worshippers can 
not sue strangers for possession (3) though they aie entitled irrespective of 
this section or 0 I r & to mamtain an action agamst any person im 
properly interfering with their rights to uorship(4) If, however a suit 
merely for possession as Jgamrt strangers is not withm the scope of the 
Bectvon, this g^ucstion does not properir arise under it It amounts simply 
to this, who has title under the oidinarr law to sue for po'session. and need 
not be further dis:ussed t\ithin the terms further relief" are the appoint 
ment of a Tecei\er (5) and the grant of an injunction both forms of relief being 
of a merely anciUarv character and a deciee for the cancellation of unautbonzed 
leases (0) The Court m sanctioning a «cheme may provide for the appouit 
ment of additional qr new trustees though such appointment may Bof' 
be in conformity with the onginal constitution of the trust or with 
the rules in foice m respect to it and a scheme framed w liable to 
variation for good cause shown (7) A\bere a suit is maintainable under thi^ 
section and the plaint seeks relief specified m that section sect 42 of the Spefjfi*” 
Belief Act does not applv (8) 

' A suit — The procedure under BomiUv s Act {52 Geo III c 101) was 
bv petition and summary order whereas a regular suit is prc'cnbed bj this 
section {‘I) There is however, no ground for suggesting that a siut under 


(1) S«! Vijcdur jR*jar Goat Mohnn 24 C 
{160 ) &t i> 4 3 ao 1 rises }d nolo (JJ j, 3 3 

(2) BndhSnghr 'uradbaran Poy 2C.L. 
J 431 43G 43S (lOOo) 

(3) KsrosrnjtJ r Asanah 23 ^L 09(IS9O), 

‘^nbbarara 1 n Vsanab 23 tQ0n.(1699} 

Hoscni UogMa r CoU ctor o! Mora4alnd 20 
4 4C raghabat P al p Kpsha 

Pamiinaj tl \ IS (1S3*1) 'nx* lio»en*r 
Katt Ha«an r ^\pvn Balkn Ins 24 B 
ro I ' rt 1=1 (rtOO) 

(4) SuMisraia! I r \unali 23 M left » 

(laO 


(5) CjaoinanU Isramr KrisfoChsndra 
SC tr N 404 407(1901} 

(0) Raia C3iurn Tewary r Ptofsp Chaodra 
Dntl 2ai.. J 443(ISb6) 

(7) Pravag Poss t Tirumala 2» 3^® 

(I^iOj) a fehetne was framed bv the P C. 
la rraVBga r Tiramala 9 Bora. I B 
8 c 341 % '3. 

(S) \elai Rami i 4 enkatacJuralo 2G u 
450 (1902) 

(*»} Soo ^ ibUiwa r Rr <hna 14 
(1800). 
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us section liis tlic cbaractcr of a sumuiar} proceeding It possesses all tlio 
aaractcristics of a suit under sect 9 ol the Code (1) Where a suit winch is 
ot within the section la mstitutcd in a District Court it has heen held 
hat tho Court should not dismiss the suit, but should deal nith it under 
cct 57, clause (o) (now 0 Yll r 10), and r turn tho phint to bo presented 
o the proper Court (2) So also where a Subordinate Judge held that this 
ection was a bar to the suit, no consent baling been obtained, it was held 
hat ho should not hue proceeded to dispose of the case but should hn\e 
eturned tho plaint to bo presented to the Court baling jurisdiction to try 
'■he suit (3) 

“Any other Court” — With reference to the words “any other Court 
empowered on that behalf it has been held that the notification empowering 
tho Court should not he directed to a particular judge and should not purport 
to deal with a particular litigation winch on flic date of flic notification was 
pending before another Court (4) 

Execution — So far as a decree under tins section orders particular acts 
to be performed by tho defendants in the management of the trust, it may bo 
enforced by their imprisonment or by the attachment of their property, or 
both (5) And in order to obtain the remoial of trustees who ha\e infringed 
the scheme the htter may bo amended so os to include a provision for 
removal, and it is not necessarj to file a aepanto suit (0) In tho under- 
mentioned case (7) appbcition was refused as the requirements of sects 235 
(j) and 200 of the former Code had been ignored 'Where an order was held 
not to invest a suit with a representative character a person not on tho record 
and not a member of the community ol the plaintiffs but claiming 
certain rights under the decree was held to have no right to apply to compel 
the observance of the scheme directed by the decree (8) The directions in 
a scheme framed may bo enforced in execution on application by persons 
interested (9) 

Settling a scheme — Settling a scheme under this section is largely a 
matter of di«cietion, and the scheme will not be interfered with in appeal unle‘>s 
the discretion has been improperly exercised or the Court has failwl to give due 
consideration to matters which it vras bound to consider (10) 

Costs — ^The costs of the Advocate General ns between attorney and 


(1) Sliailajanandat Umeshanaada, 2 C.L 
J. 4G0, 4C9(ldOS) , Rangasami t \aradappa, 
17 IL atp 4C8 (1893) 

(2) Muhammad Al^ullab v Kallu 21 A 
187(1899) 

(3) Jamal ud dm t Mujtaba, 23 A. 631, 
C33 (1003) 

(4) Abdul Karim r Abdus Sobhan, 39 
C 140 (1911) ICaW N 44 

(0) Damodarbhat v Bhogilal 24 B 43 
(1899) followwl Prayag Doss r Tirnmala, 28 


M 319(1905} 

(0) Ib 

(7) Sha Karameband v Ghelabbai, 19 
B 14 (1893) 

(8) Ragava v Hajaiatnam 14 M 57 
(1890) 

(9) Prajag Boss t Tirumala, 28 M 319 
(1905) 

(10) Kirpa Shankar < Manohar Tamleckor, 
24 ILL J 199(1912) 
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client conio, ns n nilcj out o£ tlie 1rust fund (1) The Couit imj also mnU n 
fijinilar order in the case of trustee defendants if there hnne been no improper 
conduct on their part But the Court has refused to <liBturb tlie decision of 
the Taxing JInstcr that certain items ought not to come out of trust 
funds (2) 

“Save as provided’ — ^Thnt is, the section is noiv mnndatorv ^ee 
note, ante, " Scope of the Sections (3) 

( 1 ) Sec order m PArmanamUs I ^enaye),, (3) Natesa Pandara i Ramalmgam 24 

7 B 19 (1878) M L J 658 (1912) \en\ataraya Cliatlu t 

(2) Ad^oc■\te General t 'Moulvi Abdul 20 krwhnama CTiarlu, 24 M L J 097 (1912) 

B 301 (1895) 
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94 In order l(i,j)rcicnt the ends of justice front Icing difiaUd 
Supplemental pro tfiC Ooiirt may, if %t iS so 'prescribed , — 
ceedtnga (a) tssue a tcorrant to arrest the defendant 

and bring him before the Court to show cause uliy he 
should not gite security for hs appearance, and if he 
fails to comply imth any order for security commit him 
Ho the civil prison , 

(6) direct the defendant to furnish security to produce any 
property belonging to him and to place the same at the 
disposal of the Court or order the attachment of any 
property , 

(c) grant a temporary injunction and in case of disobedience 
commit the person guilty theieof to the civil prison and 
order that his properly attached and sold , 

((?) appoint a leceixer of any property and enforce the per- 
formance of Jns duties by attaching and selling Jus 
property , 

(r) male such other interlocutory orders as may appeal to the 
Court to be just and comement 


Supplemental proceedings — ^TIiis i.ection is iie;\ It is intcndeil to 
giner-ilh define tlie powers of tHe Court in this respect, specific proMsion 1 eing 
made citlier by present or future rules In this connection may be noted 
in tlie first parngrapli “if it is so prescribed' m contrast with the phrase 
in the manner prescribed ” which occurs in otlier sections t j , sect 
90, ante Vs rcgmls seciintv [eJauses (o) nnd (f>)l the former Code dealt 
with 8pcurit\ for costs This section deals also with security for personal 
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appearance and production of property As regnrds clauses (c), (d), (e), see 
0 XXXIX rr 1-5, 0 XL , and 0 XXXIX rr C-10 rcspectnely, and notes 
thereto 


191 , 95 (1) Where, in any suit in ■which an arrest or attaoh- 

7.]’ ment has been effected or a tem/porary %n- 

tainir^^^^neX attacii- junction granted under the last preceding 
ment or injunction on section, — 

Insunicfeiit grounds. appears to the Court that such 

arrest, attachment or iiyiinciion was applied for on 
insufficient grounds, or 

(6) the s\ut of the plaintiff fails and it appears to the Court 
that there was no reasonable or probable giound 
for instituting the same, 

the defendant may apply to the Court, and the Court may, upon 
sucA application, award against the plaintiff hy its omt) such 
amount, not ei.ceedmg one thousand rupees, as it deems a leason* 
able compensation to the defendant for the expense or injui)^ 
caused to him 

Provided that a Couit shall not award, under tlus section, 
an amount exceeding the limits of its pecuniary jurisdiction 

(2) An order determining any such application shall bar any 
suit for compensation in respect of such arrest, attachment or 
injunction 


Compensation-- This section amalgamates sects 491 and 497 of the 
Hst Code Prior to this enactment m the Code, a smt for damages 
would ha>c lain for the wrongful suing out of mesne process And such 
a suit will lie now But it must he shown that there was malice and want 
of rcasonahlo and probable cause (1) la the case of an application under 
this section it must be shown that tjie arrest or attaclimeat was applied for 
on msufScient grounds (2) or, if the suit fads, that there was no probable 
ground tot instituting it Compensation may be awarded for oTces^ive 
attachment, notwithstanding that the plamtifi ma} be successful (3) A 
defendant, however, is not bound to apply for redress under this section, and 
b\ hmittmg to do so, or by applying and f'ldmg to obtain an award. 


(1) Couture i Pobori, 2 A. U C R 3g3 
(18"0), CbowdluircoSbirraj r DirarLaIkM5 
4 \ H C R.42(1S~2), Uhurmo t 

''rfy'muUyDonsce.lSU P I tO (la'S), and 
of cour^", w hen llirro lias Lcea an offence rt is 
fill n.'W'ssary fir»l to jirowuto Cloitvnnov 
18 W It 2“ (1872) \stothe 

\ 

\ 


haljilily of a creditor who attaches goods not 
belonging to Ilia debtor, boo IQsaon Uohun 
Poyt llmukhDas, 17 C 430 (1839) 

(2) Sco Syed AU t Adih 15 B ICO nt 
p 103(1690) 

(3) Uahomed Iteinooillicn i IfOBSPin 
'n«V<ih,U R lliw 21 


srrriFMFVTAi FRocFnm\f .'iTO 

Src. 0* 

lie doc*! not lo^c his npiit to bring i regular suit , (1) tliougli if he applic<i 
for compensation, nnr award which mav be passed will bar n suit (3) Com 
pensation can only be granted by the Court wliicli disposes of the suit (3) and 
on the recorded application of the defendant, and not of its own motion (4) 
A ProanncLal Small Ciuse Court has jurisdiction to award damages under 
this section to a defendant who«e property has been attached on insufilcicnt 
grounds (5) If a defendant is artested, be mat apply under this section 
although he has not been summoned (G) In n summarj suit, if a defendant 
lias been arrested before judgment and clauns compensation for such arrest 
under this section he is entitled on that ground to apply for leave to defend 
the suit, and, if a pntnd/aae case is made out, lease to defend should be gi\en 
Under the Code, a cross claim made bj a defendant against a plaintiH 
cannot, in ordmarj ca'sea, be set up as a defence, except when it arises out of 
the aery transaction sued upon and is id the nature of n set off, but the 
special cro'S-claim proaided for by this section, Mr a claim for compensa 
tion for arrest on insufficient grounds, may under that section be taken into 
account in an\ suit, and the amount awarded as compensation be awarded m 
the decree and thus pro tnnto be a defence to the plaintiffs claim in the 
suit (7) 

It was licld that there was no appeal from an order awarding compensation 
under this section (8) But see now sect 101, clause (/) Under sect 491 of the 
last Code, tho Court has to award “ in its dfcree ” Now fho section runs " tn 
its order" The order maj, however, under sect 30, be executed as if 
it were a decree As regards the amendment in clamc 2 see the next 
paragraph 

Compensation — The corresponding section of the Code of 1659 concluded 
with the words "an aicard of compmolion under this section shall bar," 
etc , therefore an unsuccessful application by a defendant did not debar 
him from instituting a suit (9) And the same must have been held under the 
last Code, as it could not be said that where there has been a denial of compensa 
tion there has been an " aicard " If, however, an application had been made 
and granted, then a separate suit for compensation was barred The present 
words “order determining,” etc, are ambiguous, as by themselves thej may 
refer either to the grant or refusal of an application A person is not bound to 
apply under this section There mav be cases where the maximum amount of 
Its 1000 13 an insufficient compensation Persons may sue who do not wish 


(1) Gouti^re t Chamol I A H C R, 91 
(18C9) , Darnel r Slohon Bibee, I Agra, 101 

(2) Goburdhuti Sfajhcc r Banee Omndtr 
21 W R. 375{!8”4) 

(3) Ituro Soon lureo » Bung^lieo 'tobon 3 
V, R Jlise 23 (1805) 

(4) Ram 'Naram t Kurnn, D \ W 
no (1803) 

(5) Ibrati » ^angwam 20 M. 504 (1*102) 


(6) Sjc<l AJi i Adib 15 B ICO (1890) 

(7) Roulet V Fctterlc, 18 B 717 (1891) 

(8) ^«araslngaBbak8bi^ GovudaBbakalu, 
24 M. 62 (1000) , Lok ^ath P Amir Siflgh. 
28 A 81 (1905), Hxiro Soondureo c Baboo 
Bungshee,8W R 332(1807) 

(9) 2\anda Kumar Sbaba r Gour Sankar, 
59 B L. P app 4 (18-0) . a. c . 11 1\ R 305. 
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to take ndvauta^c t f tl c icmwl} gnpn 1»3 tins ^cctJon (1) llic ] ro\isio)i<< of 
this section show that where n rhim is di missed an injunction cinnot sulisj t 
pending an appeal or until the period for lodging an appeal has elapsed foi 
if such were the case the Court would not have had authoritj gl^en it to grant 
compensation (2) 

( 1 ) Wilson t Kanliya Sahoo 11 W R (2) Shaikh VIohecooddeen v Shaikh 
143 (1869) as to the remedy by suit see Ahmed Hossem 14 W B 381 (18 0) See 
Joy Kaleo Daasee v Chand Malla 9 W R Ram Chaad t Pztam JIal 10 A 50G 5 2 
133 135 (1868) Banda Rumar Shal a t (1888) lamia ud doulah t Ahznel \)i 
Cour Sankar 5 B I R app 4 0 (18"0) Khan 21 C 561 563 (1801) 


\ 



PART VII 

APPEALS 


Aiieals iROM OrkiInal Decrees 

96 (i) Sttic \iJierc otherwise expressly provided in the 

Appeals from orijinal hody of this Code or by any other law for the 
time being m force, an appeal shall lie from 
eicrtj decree passed by any Court exorcism" original jurisdiction 
to the Court authorized to hear appeals from the decisions of 
such Court 

(5) An appeal ma) lie fiom an original clccieo passed cx 
qmte 

(5) No appeal shall he from a decree passed by the Court 
uith the consent of parties 

Appeal — An appe<il is a stage m and part of the pioceedmgB in a suit (1) 
There must be a suit foe i( there is none there can bo no decree and 
therefore no appeal (2) It is the removal of a cause from an mferior to a 
superior Court for the purpose of testing the soundness of the decision of tho 
former Court, (3) and the lodging of an appeal is thus equivalent to an allega 
tion that the decree is mong and that the reasons which led to it ate as stated 
in the judgment insufficient (4) It is a hearing before another tribunal being 
m this distinguished from a review which is the reconsideration of the same 
subject by the same Judge (5) The function of an Appellate Court is to 
determine what decree the Court below ought to have made It may affirm, 
ie\erse or ^ry the decree under appeal (6) The rule upon which the Pn%j 


(1) Ite Dull Chand 0 B L. R 100 190 
(18 2) 

(2) Pcaiy t Baroda 10 C 48o (1892) [a 
{ roci,edm3 under sect 81 of tb« Bengal 
rcnancy Act and Eeo aI<o as to appbcatioiu 
under sect 03 llussala r MutooVdbari 14 C. 
312(188 } and proceedings under sect 01 of 
the same Act D>a Gazi r Ram IaI S CL 
U N 35“’ (189 )) 

(3) Uui pan t Mo lin Kutti ^ M CS SO 


(1898) 

(1) >lt Pan Kocr t Bhugwunt Kocr 0 
N W P H C R 19 21 (1873) 

(5) Jloheswar Smg v Bengal Government 
731oo LA233 305(1839) though ex nemsi 
tatt there may bo cases m which a review 
m ght taVe place before another and different 
Ja Ige 

(b) Kruto KinLur t Baroda Gaunt 14 2( 
1 493 (JS 2) 
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Council Ima um\cr'ill\ nctcd la lo afltnn the jutlgmcnt, imle-s their Lonlslups 
see tint the judpmcnt is cleirl> wonp (J) It is a nilc o/ pncticc tint a Court 
of Appeal should not u]isel the judgment of the first Court on n question 
of fnct, depending on the appreciation of ctidcnfc, iinhos the former Court 
IS quite confident tint the judgment is irrong Hut, aftcrnll, it is a rule of 
practice, meant for the guidance of Appellate Courts Jnsing juri'diction to 
deal svjtli questions of fact, and flicj arc the sole judges of the question 
•whether a judgment appealed against on facts js wrong (2) An Appellate 
Court, m regular appeal is bound to late notice of a positne msailidit} of a 
document crcatetl b) a Statute, oven though no objection maj have been nii'od 
to Its admission in the Court below The Appellate Court is thus bound in 
regular appeal to entertain an objection that a document is invalid for want 
of registration, even though no objection may have been raised to its ndnit«si 
bilit} in tlio Court below ‘ fJic bulwark iigamst fraud,” sijs H'est, J, 
“ intended to be constituted b\ registration is of great public importance 
We think wo could not consi^tentlj tnth the law allow jt (the unregistered 
document) to count ns a part of the materials on winch we have to dispose of 
tins case, supposing that the registration was mdeeil, indispensable to its 
validit) *’ (3) ■‘Vo oppellant will not be nllywed to raise m the Court of 
Appeal a point which he did not raise m the Court below even though there 
is some evidence in support of it if the miture of that evidence is such that, 
by nnj possibilU) the respondent might have been able to rebut, if that point 
had been raised originalh (J) ff a pariv doMres or intends to make 
misconduct of a Judge a ground of appeal to the High Court, he ought alwavs 
to draw the Judge’s ntteution to that matter cither bj presenting a petition 
or otherwise, so that a proper reeortl inaj be at once made of the facts which 
he desires to establish m appeal (5) A pending appeal without annulling 
the judgment appealed against, leaves it subsisting ns a vnbd adjudication 
gorerniiig the nglits of the parties, but the further litigation and all matters 
connected therewith are transferred to and placcfl under the control of the 
Appellate Court Durmg the pendent) of an appeal, the power of the inferior 
Court in an) way to deal with the litigation is completel) in abeyance, except 
to carrj out the decree which, of course, it is the duty of the Court to do, as 
the Code m terms provides that the execution of the decree is not stayed b) 
the mere fact that an appeal has been preferred against it (6) It is not only 
competent to a Court of Appeal, but it inaj be its dutr under certain 
circumstances to take notice of events winch have happened since the order 
challenged m appeal was made The Court has inherent power to recall an 


(1) Khoorshjdjec f lloliowanjee, 1 M I A 
431, 442 (IS37) 

(2) Pandurang t Anant 5 Bom. L. P 
05“ 9C9 (1903), Imnna Bai » Balstict 6 
Bom L B 58o SSG (1902) 

(3) B4s4ir4, t K.aUApa, 2 B 4S9 491 
(IS,?). seoalsoPimapat Umanna 7B 123, 
124 (1882), Imclad i Ta-addut, 0 A 335, 
339(1881). SafdarAlie r«chin9n,2A 554. 


559 (1879) 

(i)£xparlg Iirth 19 Ch. P 419, UJ 
(1881) 

(5) BamKoomart Sonatim, 3C L P 23, 
24 (1878) , see aho >^aaundar of Turn v 
Bennayya, 2i M. 155 (1893) 

(6) Fsmanadliaat Narayanan 27 31 602 
COl 605 607 (1904) 
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order improporh or fnudulenth u1)timcd ^^hc^c '\ronj. ln« been cIodc bj 
order of Court wlucli has been fot n«idc on nppcnl the Court executing the 
dcercc TMthout exprr«s ■^u^ho^t^ is competent to put tlic parties in the 
position winch tliet occupied 1 eforc t! it order (1) V decree of the \ppellatc 
Court mcreh affirming the decree of the first Court docs not puc the decree 
holder Itcsh time lot peilorming a condition imposeil bt the original decree (2) 
It has been held that the effect of a part} preferring nn npj cal i\as to re open 
the decree so as to render it competent to the parties to agree that tlie case 
should be remanded for the trial of fresh i sues cicii on points not raised m 
the ground of appeal (3) 

“Save where — Ah to the Court Fees Act (4) sects D 1-* sio ca'cs 
Cited See sect 19 Succcs«ioa Certificate Vet (6) (I II of I6S9) , eccts IT, 48 
Guardian and Mania Vct(G) (Mil of 1690) Chota Nagporc Landlord and 
Tenant Act (7) (I of 1879) Lower Buimah Courts Vet (8) , Bcnpil Tcuanc} 
Vet (9) ^ M P Reaenue Act (10) (MI of 1881) Madras Act (IF of 1897) 
m the ca«e of Ruita (11) under Madras Reg \ I of 1681 , N M P Land Reicnuc 
Act (12) (MX of 1873) Small Cause Courts (13) (Act MI of 1868 


(1) U<h( Chobey t BashiVs, Prasad 6 
C L. J CG2(100d 

(2) Itamasamy Kono i Sundra Konc, 1“ 
M L. J 49o (1007) 

(3) Natesa Gramani t \«nkatrama 1' 
M L J 618 (1007) 

(4) Balkarao c Gotimd Aath 12 A 120 
1>>3 (1800) Moti V Kau(i-«illa 10 A 303 
(1804) Lurklmr t Itam Bhajtin 23 \ \V ^ 
214 Vithal Kruh a r Pal Krishna 10 B 
010(1880) SardarS ngjie GanpatSngji 14 
B 395 (1889) Dada v ^8gesh 23 B 480 
489 490(1898) Ajoodhya Pmhad v Gunga 
Pershad 6C 249(1880) KajKristof Bama 
So^adaree 23W B 290(18"o) GungaJIonca 
V Gopal 19 >\ B 21i{18"3) Kanacan v 
Koiaa:>pan 14 M. IGO (1890) Bat Anopc t 
Mulchand 9 B 355 (1885) Annamalat t 
Caoete i'Sl 201 208M88M 

(5) Bhagtraai t Slanni Lai 13 4 214 
(1891) Baikatamussat Tajibnnissa 1C 
rf X (189o), Bama Reddi t BapiBedd 19 
U 199(189o) AltaSoondant Sreenath **0 
C 041 (1893) ^anlllvumal^ Gulalio 20 A 
173 (1003) Badha Rani t Brindbon 2 C 
W ^ 59 60 (1897) s c 25 a 320 Arija 
pellai t Thangammal 20 5L 442 (1890) 
Eai Detkori t Lalchanl 19 B "90 (1891) 
dist In Bai Nani Koro r Slia Magsn 
lal 36 B 2 2 (1911) As to (uiScency 
of security on appl cation for ccrtificata of 
administration see Lucas t I ucas 20 
C 215(1891) 


(6) Pran Bandhu Singh r Brahmainoyc® 
Basja J a M ^ 093 (1897), Mohina 
(3)andra Btaivas t Tarini Sanler Gboac 10 
C 487 (1892) pakhwantt Bai t In ha 
Nara n &ng 23 C. 201 (ISOu). Jn re Bai 
IlanLba 20 B Cl)7 (ISOj) 

(7) Ihiag Nath Sah t Mura Mun la 24 C 
219 (1896) and as to second appeal Klu- lu 
Mahtot BudhanMaUo 27 C 608 (lJ00), 
sect 44 ActV of 1003 B C ((Biota Nag( ur 
Tenancy Act) lanar Lal S ngh t> JaguO 
Sabu 33 C 378 3S0(]90o) 

(8) X\ 11 of 1875 repeab 1 by Ad Xf of 
1889 and tho latter by Act VI of 1900 
GolamBabmanv iat maBibi JSC 232 23 j 
(1830) /nreMuUaAIjim HC 3j1 (168 ) 

(9) GoganChandv Caspera 4C \\ N 41 
(1897) Gogban MoUah t Bat icat ar 18 < 
214 281(1891), LalaXirulNura it lalal 
dhari 17 C 3'»0 (IBS')) Kwbyri i hary 
mon 1C M N 30 (1690) bubb N r 
Goroko Prasad 3 C M N 311 (IfcJ ) 

(10) Bco Churn t B<.i latliak _l '1 l 
.19 (1899) Beni Prasad Kuor i J t 
Bibi 23 A 283 (1901) CLu u i I 

03 00(1880) KriabwJd )i 
A 237 (ISS”) 

(11) Badasiva Pcl.a > ^ 

(12) Imtiae Lano i ^ 

3>S (1889) 

(13) Bruuiasai’ jl J 

232(183';) J y ; y 

Karatj x? 3 J y 
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15. C ) , (1) ^^lulras Henl Kccovcn Act , (2) nij<l twtii ro/ird lo jtn app< il fruiii an 
orilcr rcfuHiiig to nmend time'll mor jn form of prob'%te,(3) t-ec vasc“i tJtod 
Sec Ktgisfmlton Act, setts 72, 76 Tlit objection that “no npjieal lit?’’ >» 
tistiall) taken ns a prchminaij objection bj the pleader for t!ic respondent 
IJut the Court will none the Jess ion«i(ler it on Jenminp from the nppoll int a^hat 
the facts nre (1) 

‘'Am appeal shall lie *’ — A ryht of appeal i» not a natunl and nihticnt 
ri,'ht attaclimg to litigation It can onlj be gn en bj Statute (D) A p irtj can 
onlj appeal nhen so allowed bj Stntntc nitl it is onl> the Court to which juris- 
diction IS given to entertain an appcil iii n pirticulir matter whicli cm deter* 
jimjc It (C) And whore tliere is inherent inconipetcncv in a Court, it has been 
held that objection can bo taken at anj time, and that consent cannot confer 
juri«dJction (7) thouj,h aa riganla objections taken in appeal to want of juri 
diction of Courts of first msfnnee see now the provisions of sAt 21, niiU 

The section docs not confer a right of appeal from oil adjudications which 
arc decrees within the meaning of sect 2 but in those ca'-cs onh wlicrc tla 
right IS not taken awa\ by the Code or anv other law (S) In order to sustain 
an appeal it must be shown («) that the part) has the right to appeal, and (h) 
that tho Court to wliioli he desires to prefer the appeal JiiS the right to enter* 
tain It A distinction inu‘>i be dtiwn between provisions which confer rights 
on parties and those wjncli confer jun^dntion on Court? This section does 
not deal with the juriMicti *n of Courts but wiih tin rights of appeal given 
to parties (2) 

^'Ffom every decree ’ — In ippe il he? fiom the decree ^U^erc there j» 
no decree there is no appea’ iVs to what h a decree, sec notes to sects 2 and 


Uuny Dos Bhulcut, S4 C iS5 (189G) Sooo 
tletlaU GoorPiftsaU 23 B 4l4(lSaJj) The 
chsTBCtcr of ft suit, nnd tli«re(ora Cite right of 
Appeal, IS not altered 6j tbe mode m which » 
Judge invested wthhoth orlinurs »nrf*>iii«H 
Cause Court Jurisdiction tri"? a suit ^Jwn 
IvArbhiii t Sooiahhai 2>>B 417 (1900) folL 
in ludra Clian lr» lluhcrjec i Srr«h Chandra 
UaucrjLC, 40 ( 3oI (lOlJJ 

(1) Jlir tVftzmicIdin t LaU Dorhi^mdvn 
CC I..J 473 (1907) 

(2) Doutataju t ^ekl alapudi 17 31 1..J 
120 (1007) 

(3) GirinJiat Rajeshwarx 27 C 5(1809) 

(4) Bchary Tail Pundit < Kcdarnalh 
SluUicl, 18 C 4C9. 472 (1891) 

(5) Nathubai t Manordas, 36 B 360 
(1911). U Bom B r 323 331, Rangoon 
Botatoung Co Ltd t Collector, Rangoon, 
39 1 A 197 (1912), The Siwial Offi«r 
Salsctte Building Sites t Dasabhai 17 
C TV 421 (1013) Prayag Jvarain t 
Suihdco, 17 C L. J 005 (1911) (and not 
1*} mutual cooacjjl) Ram Soshi r Gray, 


18C L J 123(1913) 

(6) Percy f Perey.lSA 37J. 37S (169C) 
McenaLahi Naidoo t Suhromaniya Sostri, 1 1 
I \ 1W>, 105. 8 c, II U 21,. 3t (1837), 
Jsarayon Ballal » fcecmtarj ot State, 20 1 
803 803(189o}. lotallanir IsIiarDas OA 
410(1887), ParasMami Seahier, 27 'L 601, 
50S (1903) Jn re Court ol Wards Estate, 
Rajft IVrtab Sing 7 W R 222 (1867) As t . 
ap|icals under the liSndRcvtmuc \ct,\L^ of 
1873, 8CC Niat Begum t Abdul Ivanm, 14 \ 
500(1652), Slubban Lai t TUoLiChand 2 
hl9 (1880) • and under Land Ae<iaisitmn 
Act, I ol 1894 Balaram t Sham Sunder, ~3 
0.520,529,510(1890], Sbeorattaar Mohn, 
21 A 354(1809) 
pj Seenotaatoaect 9 ontt 

(8) Baliaran r Cobmd Nath 12 A. 129, 
155 (1890) An adjudication between de 
lendanta in Interpleader is a decree Maha 
rajSmghi Chiltar Vial 30 A 22(1907) 

(9) Oolam t Pahraao 13 U 232, 23a 
(1586) 
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47, ante In the hr'-t part of the eection the word “decrees ’ and in the con 
eluding portion of the first piragriph the won! ' decision ’ is used But this 
difference of language docs not imoUe any distinction The appeal must be 
strictlj from the decree tint is, the appellant must object to the decree before 
he can be allowed to enter upon his detailed objections to the judgment (1) 
The object of an appeal is to correct tho decree An appeal lies from the 
decree, not from the judgment There is, therefore no appeal to a party m 
nhose faaour a decree is passed simpl> because there maj be some expressions 
m tbe judgment which led to the decree which niaj be considered prejudicial (2) 
An appeal will not he from separate determinations of isolated issues of law 
or fact before talong ewdence on tbe remaining issues (3) If findings bare 
been recorded upon some issues against a partj and be desires to ba%e formal 
effect given to them by tbe decree «o as to allow of Ins filing objections thereto or 
of appealing therefrom, he must take steps to have the decree properly brought 
into conformit} with the judgment, so that there maj be matter on the face 
of it to show that somethmg has been decided against him In other words, 
he must ohtam insertion m the decree itself (uluch alone contains the final 
determination of the cause and not the judgment) of such portions of the Court's 
findings as he considers hunself mjuiiousl) affected by, so os to place himself m 
the position which tho statute recognizes as gnmg him a right to impeach the 
decree If he fails to follow this course, the decree, though in general terms, 
will stand good as finallj deciding tlib issues raised by tbe pleadmgs upon 
which the ultimate determination of the cause and the decree itself actually 
tested 5IoTe than these the decree cannot cover, and the findings m a judg 
ment upon matters which subsequently turn out to be immaterial to the grounds 
upon which a suit is finally disposed of as to the plaintiff s right to any poition 
of the relief sought by him as declared by tho decree amount to no more than 
obiter dicta, and do not constitute a final decision (4) AVhen more questions 
than one arise m a suit according to the circumstances of the case depending 
upon the nature of the questions and of tbe decision arrived at, it may be 
either necessary to decide them all, or sufficient to decide only some of them 
for the disposal of the suit In cases of tbe second class, the Court ma^ 
either decide only the questions that are found necessary to decide, or it nuv 
decide all the questions raised In the latter class of cases, again, th Coin t 

(1) 31t Pan Koocr i Bliugwant Koocr, 0 meat The decree >»t4 uot on i 1 j 

W P H. C It 19 21 (1873) was made m of it Au I c t. t 

(‘’J Kriahnasssu Ayyang^r r Rsja Gop&ls rujidteala Aanlar B dliu 13 < J (I 

Vyyangsr, 18 M. 73 87 (1893) , Shams Soon Tbakoz Ulsgun t* 71iakur 1 

duree r Dignmburee 13 It (18 0), 3It 017 (1891), Pwy r Aa-h - ' 

Panli-oocrr Bhugwant Koocr, 0 ^ W P 19 905 (1697). 61ul> CLai- i i 

(1893), Annnsujabair Sakliaram 7B lOf 17 A. 174 181 (l&.^5) 

46C(18S3) See also Vithilinga r ^ rtbitiBga, (3) /n re pet tjon j, \ 

15 M. Ill, 1"0 (1891) Gbcla Icharato i Raja Putab " W J ~ 

SankalChand 18 B 59 ,002(1893). Unttn (4) Jamailuzuw 

Kumarsppar \tumuga 7 145, 140(1883) (1885), •>-< y 

In Run Bahadoor r Lucl 0 Kocr, 12 I A. 23 , Boldm, Of 31 ■» 

8 c 11 C. 301 (18^) tho appeal was not RamlAl t < >./ 
s^ain't (he decree hut a finding m tho jodg 



J80 


lilt toDL oi ci\iL inocnnui 


Iart \II 
Sic 00 


Jim) eiflicr cmLocIy the result of its dcci<*ion upon c\or> question iii the «lftrcc 
in the form of n dctlnntion or othcnvj«e, or it mo} not do eo Cares of tliu 
list mentioned description ngnin, AuhdnKlc into tno clawes, in one of which 
the decree is supported hy the decision upon cicli of the qu'-stions detenumed, 
und in the otlior it is in spile of the decision upon ronic of those questions, a«, 
for instance where n suit fails upon the question of lunifition, but the 
question of title is found for the plaintiff (1) The mere fact that a Court hns 
gone on to determine a question which it could not determine so as to bind 
the parties docs not gue a right of appeal agamst a decision on such a 
question (2) 

The former section allowed an appeal from anj part of the decree which 
ma} also be of a provisional or prelinunaiy character, sueli as a decree m a 
partnership or partition suit (3) Though an appeal was allowed against a 
portion of a decision jet there should, it was held, bo a decision relating to 
the disposal of the entire suit (i) The words “or from anj part ” have been 
now omitted 

“ Courts authorized to hear appeals ’ — See the \ irious Civ il Courts 
Acts and in Act XII of 1687, sects 20, 21, sect D5, Indian Divorce Act 
(IV of 18G9) (1) Afl to Admimltj jurisdiction, see note (C) 

The subject matter of an appeal should be valuotl(7) foe the purpose of 
jurisdiction according to tlic law in force at the date of the appeal and not of 
tbo suit which led to it (3) Vlierc a plaintiff deiinitclj fixes a certain sum ns 
tho amount of his claim, this must be considered ns tlie value of the origin il 
suit and the appeal will lie nccordmglj , but where he fixes a certam sum ns tho 
amount of Ins claim only approiimatclj or tcntativclj, and praj*8 that tlio 
amount of his claim may be ascertained in the course of the suit, then the amount 
found by the Court to be due to him must be regarded os the value of the original 
amt for the purpose of dctermmmg the forum of appeal (9) 

EX’parte decree (clause 2)— The clause nUowing appeals from car parte 
decrees was added by sect 45, Act VU of 1833, previous to which Act it was 
doubted whether an appeal was given lo such coses (10) 

In Jonardan v Ramdhone,(Il) tho Oilcutta High Court said that 
“ when a decree is passed ex parte against a defendant, a remedy bj appeal ii 
now always open to him by sect 540 of tlic Code as amended by Act "VTI of 


( 1 ) Peary Mohan t Jtmbica Churn, S4 C 
000, aoi, 005(1807; 

(2) Pya Gaz( t Bam Lai 2 C, tt X 351, 
35. (1897) 

(3) JxnshnasamJ Ayyangar r Paja Gopata 
Ayyangar, 18 M. 73 87 (1803) 

(4) Baja of tcukatagiri i Mabomeil 
V PahemutuUa 3 M, 13, 14 (1831) 

Percy t Percy ISA 37o 378,370 
(1800)"' Morgan i Morgan 4 A 

50a (2SS2J\^J , 

(g) In (jia \ tier of tile Ship ChampioD 
I7C 08 81 ?.Yi(1889) 


Pecutu 


ary Jnnsdictioa 

(S) Muttammal e Cluimaaa, 4 ZL 220 

(issi; 

(0) GulabKLani AhdulWahah,3lC 3oj, 
369 8 c, 8 C X 233 (1004), foil 

IjjatuUa Bhuiyan t Chandra Mohan Canerji, 
lie X 1133(1007) B c 6C L.J 225 
Ramiit Misscr i Eamsdor, 17 C W JS 
lie 119(1012) 

(10) See Lai Singh t Ivnnjan 4 A 537 
(18S2), Ajudhia r Ealmuhund 8 A Sol 
(1886), Kaxuppan t AjiathoraJ, 0 M. 445 
(1886) 

(11) 23 C 73S, 743 (ISOQ) 
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ijui ,u<]i a rcmc<l\ c-»n lx* rfliciciou^ onij in tlio‘c cair*, and tl^tr 
mnnlvr mu'l I e fmOl, in wlnc^i the rx jxtrtf deerte citlicr wron^ m hw on 
tlic fnre o( the procrMinS nr upon CMilcncc ro nnk lliit p\rn 

thoucli unrcbuUpil it in«uf*»ripnt to Mi»tiin the dcfrcc In the preat 
mijonty of ra«ra in nhich n dcfrndsnl liatinp a pood defence lins had an ex 
parte decree p->p«ed npaJn^l liim, the (1i«n(I\Anlnpe he lifiorirH under is lint he 
has not Iteen nlle to ruh'tnntiite hn defence In cndence l)efoTc the Court 
Upon the record, aa it rtand*. the fx parte decree ma\ l>e unumhlU, hut 
if the defendant haa an opportumt) (nhich he was presented from haMng 
omnp to some sufficient cau«e) of pHcinp on the record cMdencc which he 
could ha\c adduced to 8ub«tnn1ntc las defence, no such decree should ha\c 
been passed. The reraed} in such a case cannot he h) waj of appeal, Vihich 
must ordinanl) proceed upon the record aa it standi The proper remedy must 
be the one proiided hj sect lOS of the Coile” In Sadhu Krishna A)jar c 
Kuppan (1) howc\ cr. Sir Arnold \\ late, C J , said that thp«c ohsen ations were 
merely ohier, and he added “ they teem to me to iniohe the reading into the 
Code of a great deal which the Legislature might have said hut did not 8a>. 
I think it must be taken that the Legislature by accident or design has given 
a right of appeal apart from the merits, against an order on the ground that 
the defendant was not in default tn failing to appear and against an ex parte 
decree, nKo apart from the menta upon the same grounds There is a power 
to remand a ca«o when the Appellate Court reverses an order refusing to set 
nside an ex parte decree, and it seems to me anomalous to bold that there is 
no such power when the Appellate Court allows an appeal against a decree 
upon tho ground that there ought not to have been an ex parte decree against 
the defendant ” (2) In this ease it was held by the Tull Lcnch that when u 
suit is decided ex parte an Appellate Court, to which the appeal from the decree 
13 preferred under sect 010 of the former Code, had junsdiction to reverse tho 
decree of the lower Court on the ground that such Court was wrong in 
proceeding to decide tho suit ex parte and remand tiic suit for re-hcaiing (h) 

Appeal as to costs — See notes to sect 35, which deals with the general 
power to award costs 

Consent decree (clause 3) — No appeal hes from such a decree A 
consent decree cannot be set aside by appeal of motion (4) Tor setting aside 
such a decree there arc two available modes ol procedure (a) by a suit , (h) by 
an apphcation for a review of tho judgment Bought to be set aside But the 
more proper mode is by an apphcation for review (5) 

Who may appeal — In the first place, whatever may be a party’s rights 


(1) 30 5L54.CO,F B (liWO) 

(2) 30 IL W. 60 

(3) Foil. Ferumbara Nayar t SubraboiaDi 
an Pattar, S3 M. 446, and Habib Eaksh t 
Baldeo Prasad, 23 A 167, 168 (lOOf), and 
dissenting from Jonardan Dobey o Uamd 
honoSingb 23 C 733(1890) , ParvatishanJtar 
p BaiA’aval, 17 B 733 (1892). Caussancltr 
Souies, S3 2L SCO (1899) , Badha Krishna v 


Kuppar Ayyangar, 30 M. 64 

(4) Fatmabaiv Sonbal,36B 77(1911) 

(5) Aushootosh v Tara Prasanna. 10 C 
012,615(1884) See also Kistaimi p Nando 
Lai. 26 C. 801, 007 , 8 c . 3 C W N 70 
(1899) , Bira] Mohim p Chintamo 

W N 877, 878 (1901), Bhutna 
Ld, 6 C W N 82, 85 



3S8 


iJUJ CODE 01 CIVIL J’JtOClDUEL. 


rirTVJl 
btc. DO 


under the general law, he maj forego them and debar hmisclf, or be estopped 
from asserting them If, therefore, an oppclbnt agrees not to appe »I, he cannot 
do BO (1) A part), it has been held, may also otherwise be barred from 
appealing Thus where a decree was obtained against A and others, and A not 
appealing, the decree was set aside and the case remanded oii the appeal of the 
CO defendants hut re afhrjned by the first Court it was held that A could not 
appeal from the last decree (2) In the undermentioned ca>-e.(3) howc\cr, a 
amt ha\ing been decided by the first Court after an intcr\cnor had been made 
u part). It was remanded for trial on the appeal of the intcncnor whose name 
was ordered to ho expunged from (he record The suit was decided again in 
fa%our of the plaintiff, hut the decision was reaersed on appeal It was held 
that the fact of the defendant hanng in the first instance allowed the intcrvcnor 
alone to appeal, did not debar him, after the case w ns reopened b) remand from 
.appeahng in his ow n person 

Chapter XLI of the last Code treated of appeals from original decrees, 
and Chapter XLIJ in the same Code of appeals from appellate decrees It is 
provided that an appeal shall be from such decrees gene, all) It is not cxprcssl) 
said by whom an appeal ina) be preferred but jt ma) rcasonabl) be assumed 
that any party to the suit in which a decree is passed may, if dissatisfied with it, 
appeal from it 0 XLI r 33 refers to the judgment in ajipcal from original 
decrees, and enacts that it ma) be lor cooiirming, >ai)uig or xciersing the 
decree against which the appeal is made and applies under sect lOS to judgments 
in appeal from appellate decrees Hence, also, it is inferrible that the parties 
>7lio are allowed to appeal arc those who desue that a decree should be varied 
or reversed (4) 

But a pro forma defendant against whom no judgment lias been giv on Las 
no right to appeal, even if another part) has been found to be the owner of the 
land, inasmuch as such finding carries with it no legal consequence as against 
him (3) So ID the under mentioned case (0) it was held tliat the tenant had no 
reason to object to a decree, which was altogether in lus favour, and it was 
not competent to him to present an appeal from the finding on on issui Even 
in the case of findings inserted in the decree it is not ncce<«sary to appeal 


(1) HIooQsheo Ameer Ux t Hftbftraiirc 
Inderjit Koer, 14 3L I. A 203(1571), Anant 
Das t Ashburner, 1 A. 207 (1870) , Prolal, 
Cbunder Da»s t Arathoon 8 C 455 (1SS2), 
6 c , 10 C 1/ It 443 , Babir Das CbakTarorti 
t Nobm Cbunder Pal, 29 a 300 (1901), s c 
0 C W N 121 , Dttain Chandra Kirthj t 
Ixbctra Nath Cbattopadbya, 29 C 577(1901) , 
in Bajmoban Gossain t Gonrmobun Gossain 
8 3Ioo 1 A. 91 (18j9), a decree of an 
Appellate Court ^btaincd after comproimse 
was held to be fraudulent and was set aside 
If a person cames on an appeal contrary to 
bis agreement a suit for damages aitl lie 
Jati Pam t> Dass Ram >0 C L 1 074 (1879) 


Sec aUo Pagobir Dyal t Last India Com 
pany, Fulton 146 (1813) 

(2) Nand lusbori Smgb i Babuokund, 1 
Shomo 12 (1877) 

(3) BqcLb Singh i Jlirra llasbook Ah 
Beg, 15 W R 572 (1871) 

(4) Jumna Singh t Ivamar un mssa 3 4 
152. 156. 157 (IBSO) 

(6) Ram Dass LushLar t Hurcchar iloo 
kerjee 23 W R 86 (1874) 

(6) Hottu Kamarappa i Aruniuga 7 31. 
145. 149 (1883) , as to objection to findmg m 
Appellate Court, 'CO Rajai i Appaji,Bom P 
J 1883 p 220, cited in Bibi Ladb Begum t 
Bibi Bap Begum 13 B 652(1888) 
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tf t! r finlinp^ I'c on ntncli arc imt n«vi‘i«ir\ for tlio dpcMinn of flic imit 

in ttliirh ihrv arc (1) 

Af^ummf; there otlirrwi^c no bir the qur'tion ns to who mat nj peal la 
defcrmmaMc b\ tlie common senM* ronviderntion that there nn be no appeal 
when there ja nothing to appeal afiout A perron therefore who ja no partj (2) 
to the Bmt in whirh a decision »a paen ran, aa the decree dora not afTeet liim, 
hate no poind to appeal therefrom The pemon appealing muat alao hate 
been a partr when the decree waa pawd Thua a person wna once made n 
party to a puit, but the decree wva aet Afide the amt aa ngainat him di«miafed, 
and the caac remanded for Inal From thia laal deciaton he appealed, but the 
Court ordered the appeal to be atmcl off aa made bv a perann no longer a party 
totheauit{3) A partt howetcr to the amt when the decree la pa*aed, or when 
thej hate been brought on the rerord biarepre<entnlitc (f) or naaignec ('j) maj 
appeal regarding their own righta intaded bj the decree (G) 

Ordinanlt onlt the partr against nhom a decree la pa««cd that is the 
person ordinanlt iniunoualt affected b) the «lerrre, can appeal For the same 
reason a person against nliom a amt haa been dlsml^sed usually cannot appeal 
against the decree, aa he la not affected otherwise than beneficially by it But 
in some eases a suit mat bo dismissed aa against a defendant and jet the latter 
mar hare a nght of appeal It is not Wcausc a suit is formally dismissed that 
no appeal liea, but because such dismissal la ordinanl} not merely no gnctance 
but an actual benefit to the defendant There la nothing to complain of If, 
however, a party is aggriet cd (7) by a decree then noiwifhafanding that the suit 
la dismissed against him lie may appeal 

(1) OhcUIchbaramr Sankstchsn 1 Jetiui, 7 It L. U )40 (1871) In ^tohetllwar t 

18Tt C07{1803). KushaUs 3D 313(1877} which was dceidcd 

(2) See Caemmerer r Dircli, 1 3(a<l }[ C un<kr tbo Code of 1839, the transfer was 

R 8(1803) ,irhcro,howcTer,anohjectiea was *•— 

taken to a next friend being heard on tbo 
ground that ho was no party to tbo suit, it • 
waa held that the Court would not entertain 

tho objection at the instance of tho party provided for by O XXII r 10 Seo Ahmed 
tlirough whose fault the error occurred, nz., bboy v % allccbhoy, 8 B 323, 330 (18S1) , 
that the next friend only and not the tumor Rajarain i Jibai, 0 B ICl, 150 (1831) Tho 
had been made respondent to tho deereo case of Jaduputtee \ Chunder Kant Bhatta 
appealed from Bhobotarini v Sreo Ram charjee.OW R 309 (1868), was arulo Tho 
Paul 9 C 629 (1883) An exception also purchaser was not added, but substituted 
exists m the case of an auction purchaser for the plaintiff, apparently without tho 
who as well as a decree bolder and judgment* latter a concurrcucc 

debtor, may appeal from an order seitmg (6) Sm Khormukreo v Nilumbur Manilal, 

aside an execution sale, though bo may not 2 W R 227, at p 231 (1805) 

have been a party to tho suit Hiralal Gboso (7) Alusst Pan Kooer i» Bhugwunt Koocr, 

V Chundra Kanto Ghosc, 20 C. 539 (1899) ON W P 19(1873) " It must be held that 

The case to the contrary reported at p 541 m appeal, as well as in renew, the appellant 
was uncontested and is of no authority must bo aggrieved by tho decree,” per 

(3) Gokool Fershad Dcschito v Brojo Jardiiie,J , and sec also per Pearson, J , and 

Ifoneo Debia, 2t W R 259 (1875} Stuart, C.J , at pp 23, 25 , Laebman Singh t 

(4) Fco Jugoo Lai i Lalla Bhikun lat, 5 Mohan, 2 A 497, 499, 501, per Stuart, CT 

W B 133 (1860) “lam now quite ready to accept the principle 

(5) S< 0 fiajaillinr Prasad i Ganesh Tewan, that nn appellant must bo aggrieved by tlio 
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The general question v.licllier Buccesaluldclendanla in a suit can appeal 
from the decree in their fa\our has been raised in Bcvcrnl cases, though under 
different circumstances In the first of the last-mentioned cn«cs, which was 
one in which the defendants liad no contention tnlrr ac, but on the contrary a 
common interest against the plamtill who was the respondent in the appeal, it 
was held that as the appellants bad no ground of comphmt, and as the appeal 
was against a decrccwhollyin their ownfasour, the legal mcaningofwhicli was 
that tlio plaintiffs suit altogether filled there was no appeal (1) In the 
undermentioned case (2) the pUmtiffa suit had been dismissed Tlie defen 
dant appellants did not dcairo that the decree dismis'^ing the suit should he 
waned or reversed The attempted appeal which was disallowed was In one 
defendant against another, the matter in i^sue being the authcnticitj and 
■valuhty of a deed of conditional sale purpoiting to have been executed by one 
defendant ns vendor in favour of the other as vendee So again a part) 
cannot appeal to protect a possession which he has disclaimed to hold 
except on behalf of another party whom be is not authorized to represent 
and who has not appealed (3) In such ease he is not interested either on 
his or on such other party a behalf (1) Inasmucli as an appeal lies from 
the decree and not from the judgment , (D) therefore a part) cannot appeal 
from a decree which is altogether m his favour simply because there mav 
be findings or expressions in the judgment which roaj be prejudicial to 
liimfC) In a suit for rent m which the only real ivue was whether one X 
was or was not liable for rent and m which V the alleged purchaser of the 
tenure was held to have been wrongly made a part) on the application of the 
tenant, it was held that Y had no right to apposl against a decree given 
against X praying for a declaration of her (Y ’s) liability for rent as purchaser 
from the tenant (7) On the other hand an appeal lias been held to be by 
defendants against whom specifically no decree was made, but wlioso defence 


iToereo per Spantio J at p 60( and see 
pp COT, COS per Oldfield J This case 
dissents from Saroop Chundcr Pal t Dombol 
I W R 72 (ISCfJ winch does not appear 
to bo correctly decided. 

(1) Musst PanKooen Bhugwunt Kooer 
6N W P 19 (1873) See on this case Jamna 
Smg V Kamar un msa 3 A at pp 154 155 
(1880) 

(2) Jumna Smgb v Kamar un nisa, 3 A. 
162 (1880) 

(3) Shesbayyar r Pappuraradayangar, C 
JL 185 (1882) 

(4) See also Doorga Slohaputtur f Radba 
Mohun Mytee, 15 W R 580 (1871) Rhcrc 
a Hindu widow sued jointly with her sons 
1 or su t was d smisscd she did not appeal 
and It was held that her sons who bad no 
interest in tie result of the suit were not 


competent to prefer a second appeal 

(5) Sbama Soonduree Debm t Dignmbareo 
Debit 13 W R 1 (18“0) Musst Pan Kooer 
t Bhugwunt Kooer, 6 N TV P 19(1673), 
Ram Pass Lushkar t Hureehar Mookherjee 
23 T\ R 80 (1874) , Mnttu Kumarappa t 
Arumugv 7 ;il 14 j 149 (1833) I tJe ante 
• Decrees 

(6) Fide ante Decrees 

(7) hlosst Oogneo CliowdI ram t Shaikh 
KeratnutooUab 17 W R 219 (1872) , dist m 
Krishna Chandra Goldar v Mohesh Chan Ira 
Saha S A Cal H.C 2310 of 1902, in which 
the plaintiffs hod themselves added the 
auction purchaser alleging that he was n 
mere benaradat for the former tenants and m 
which the Lower Appellate Court wrongly 
set aside an order w bich the appellant ha 1 
obtained under sect 103 of the former Code 
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to the ^uit WA« n'*f'fv«inh «li»pOHel of h) the (]eerec(l) In order to see 
what (he d''creo renllj mein' (he Court mi) looL not onl) into the judgmenf 
hut into the plcidingn If the decree although oppirentlj, nnj ro far ns it 
ROP«, faiournhie to the defemUnti ii )ct imperfect and not eelf cxplnnitory, 
and when read hj the liglit of the record rcill) unfarourihle and may proie 
injunous to thein, then the defending Wing aggricied hy it and having 
every interest to appeal ml^ do no (2) In ehor(, an) person who being part) 
to proceedings is mjunousl) affected h) a decree pwed (herein is entitled to 
appeal (3) And if this he shown it is immitenil that tlio suit may liaso 
been dismissed as against him 

Ordmanlj a case isdecnW upon issues Wiwecnthe plaintiffs on the one 
Eido an I the defendants on tlio other Thus a defendant, whether interested 
or pro /vrmn onl), cannot appeal against a co-defendant (4) unlc's the 
Court has dealt antli the case at the hearing as raising not only a quea 
tion between the plaintiff and defendants but also as between tho defendants, 
in. which ca«c one of the defendants can appeal against the decree as between 
bimself and the other defendant (0) Wien tho decree of the Lower Court 
proceeds on a ground common to all defendant' the Appellate Court may, 
on appeal by one of the defendants against tho whole decree, rc\ erse tho decree 
in 80 for as it affects the other defendants though they haac not joined in the 
appeal (0) 

97 Where any farty aggrteted by a ‘prchmtnary decree 
/„m fr„t «/<«• mmmencemmt of ths Code 

decree where no appeal docs not amfcal frofii sucJi decree^ he Shalt be 
from preliminary decree precluded ffoin disputing its coTrectncss trt any 
appeal ichich may he preferred from the final decree 


(1) Jamna Das v Udey Ram, 21 A 117 
(189S), and ace also Ram Golam e Bhco 
Tahal, 4 A. 2G0 (187G], in which an appeal 
was held to ho on the ground that tho respon 
dent a suit should have been dismissed 
absolutely, and not in such a manner by 
negativing tho defence, that tho respondents 
were at liberty to come into Court again. 

(2) Luchman Smgh t llohan, 2 A 497, 
500 601 (1879) 

(3) See Slnhamdee v Kazerun 6 0 19 
(1880) which was a case under sect 28 of 
ActZI of 185S (Guardian and tv arda), which 
provides that all orders shall bo open to ap 
peal under the rules in force for appeals id 
miscellaneous cases (> e appeals from orders 
under sect 583 of the former Code) Similar 
language was used in that Section and in bs 
540 and 584 of that Code 

(4) Gudadhur Bannorjee t IMusst Mon 


Mohinco Dossta, 7 W R SCO (1607) { Ram 
cBSur Gboso % Azeem Joardar, 17 W R 373 
(1872), Jumna Singh v Kamar un mssa, 
3A 125(1880) , Kashee Cliundcr Bay t Sm 
Doorga, 11 VV R 410 (1869) , but if he is 
allowed to do so ho is estopped from asking 
that tho decision may bo set aside for want of 
jnnsdictlon i5 A person cannot however, 
appeal so as to affect another s rights under 
tho decree unless he makes that other person 
a respondent Ram Jlohun Dey v Kangaleo 
Gopee, 20 W R 149 (1873) as to cioss 
appeal SCO Sched I, 0 XLI r 21, Goono 
mooee Possia v Parbutty Dassia 10 W R 
326 (1868) 

(5) Soiru Padmanath v Narayanrao, 18 B 
520 (1893) 

(6) Dhutta Coor t Paidigan Tam, 30 M 
4"0 
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Preliminary decrees — V thcrce iccordiug to the definition in sect 2 
iiuy be either prehramary or final And an appeal lie*! against a preliminary 
decree It nas horrever, a matter of debate under the former Code rrhether 
m an appeal against the final decree it nas open to the appellant to question 
the correctness of the preliminary decree when no appeal ]iad been preferred 
against it itlim the time alloweil (1) The Legislature has now dctciroincd the 
question in the negative by this section The object of this section is to prevent 
piebnunary questions being raised in the form of an appeal after the case lias 
been decided on its merits (2) But an aggrieved party can only appeal if a 
decree is extant in a formal shape (3) \lthougli there may be a preliminary 
fmdingj rot unless a formal decree is drawn up there is no possibility of the 
appeal hero contemplated {4) There is no provision enabling an Appellate 
Court to dismiss nn appeal against a preliminary decree on the ground that a 
final decree has been passed wl ilo that appeal was pending (5) 

Yi hero m a auit for accounts the first Court recorded fmdingB on prebminax} 
issues and ordered accounts to be taken on their basis but drewup no prehroinarj 
decree and a Commissioner took the accounts and on lus report the suit was 
(bsmisaed it was held that under this section plaintiff was not barred from 
appealing and now objectujg to the prebmmary findings it was held also that 
no party or pleader is bound to move the Court to draw a decree and oini<5ion 
to do so cannot affeer the nght of appeal (fi) 

575 ] 98 (2) Where an appeal js liciid bj a Bench of two or 

Becision where appeal Judges the appeal shall be decided m 

heard by two or more accordance With the opinion of such Judges 
01 of the majority (if any) of such Judges 
(r?) Where there ts no such majority winch concurs in a 
judgment varying or reaersmg the decree appealed from, •’uch 
decree shall be confirmed 

Provided that where the Bench hearing the appeal is com 
posed of two Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ in 


(1) Kiiadcm Hosseia i >md3l Hoewm 
5C W N 017 (IDOIJ »nd cases there cited 

(2) Govind 1 ajthal 30 B 536 (J912) 
14 Bom L R 560 

(3) Bai Bivah t aisimar J^Ianorilae 11 
Bom. L E 1326 (lOOOJ 34 B I«2, Sid 
hamthc Canesh 14 Bom I P 0I6(iai2) 
37B CO 

(-1) Sa.kha.T&ia t Sa UvKiv la Bam It 1< 
382 (1913} Kisbnaji i Vaml 12 Bom 
It. R '■Q2 (1910) 

<o) Kappisam^ t Ba^ahBai 24M I*,J 
100(1012) follow n" Pamaien » aerrapnd 
Ian "2 M I* T 217 (1911) d wntiiiff 


from Mackenz e t Narasmgh 30 0 70*’ 
(1909) See also Khlrodanjovi Dasi c Adhjr 
Chandra J8 a L J 321 (1913) Nistarmi 
Debiv BaiJlfohon JSC L J 214(1913) 

(6| Kaluram Pirchand t Qangarani 
SalEharam 33 JD 331 (1913) . and see also 
SalkltaraQi \ ishcam Surve t ^adasluv 
Balahct BoUia 37 n 480 (1913) following 
BaA Dw&U \ \ishsia Manordaa 34 B 162 
(1909) and d stinguishmg Govin 1 Bam 
Chandra s> Wjthal 30 B 530(1912), and see 
Bam^athv Basanta Isarain 18C L.J 200 
(1913) 
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oj>jnion on a point of h^\, they may state the foinl of law upon 
which they dijfcr, and the appeal shall then he heard ujxm that 
point only by one or more of the other Judge*?, and such point 
shall ho decided according to the opinion of the majonh (if any) 
of the Judges wlio lia\c iicard the appeal, inclnding tho'^c who 
first heard it 


Procedure on difference of opinion— Tie result of Hits pro\i^ion 
IS as follows — tMicrc the Judges differ, but not on nnjr question of law, there 
can be no reference and the decree w affinncd (1) Hut there la an appeal 
under the Letters Patent (ride port) If the difference is on a point of law, 
then the Judges maj or may not (2) refer the point of law In the ease of 
reference the judgment on the point referred is according to the majority 
of the Judges who first heard the appeal and the third Judge , and in the second 
ease (that is where there is no reference under this section) there is an 
appeal under the Iicttera Patent The effect of this section is to supersede 
the provision in the Letters Patent that in the case of disagreement tl e 
judgment of the senior Judge shall prevail (3) n proaision which is still in 
force as regards Ivcttcts Patent appeals (4) but it docs not tahe away the 
nght of appeal Therefore when tho judgment of a Lower Court has been 
confirmed under this section by reason of one of the Judges of tho Appellate 
Court agreeing upon the facts with the Court below, an appeal will lie against 
such judgment under the Letters Patent, notwithstanding the terms of this 
8cction.(5} When the Judges of a Pmsion Bench ha^c concurred in a final 
decree the fact that they differed on one point is no ground for on appeal under 
the Letters Patent (6) It was also held that where tho Judge to whom 
an appeal was referred concurred with one of tho differing Judges as 
to the decree to he passed but did not agree with him as to the reasons therefor 
there was no further appeal to the High Court under clause (15) of the Letters 
Patent (7) See now as to amendment next paragraph but one Beet 647 of 
the Code of 1877 was held to extend sect 575 of that Code (which on the face 


(1) Jehaogir V Secretary of State 6 Bom 
L R 135 206 (1903) 

(2) SceSuraj Prosadf GolabChand 27 C 
724 762(1900) «8 C 617 (1900) 

(3) Sn Gndbar ji v Furuahotum Gosaam 
10 C 814 816 (1884) Appaj Bhivrsv v 
Sh vial Khubeband 3B 204 (1879} ^^ara 
yanasaau Reddi t Osuru Reddi Si 548 
o51 (1901) [dist Husain Begatn t Collector 
of Sluzaffumagar 11 A 176 178 (18S9) 
wbere it was held that tho Code did not apply 
on the ground that there had been no beanng 
of the appeal the Judges having d ffered on 
thepo nt whether the appeal was t me barrel 

(4) Laehman ^ ngh v Pam Lagan Sngl 


2rA 10(1903) 

(5) Sn Gr dhan} o Furushotum Gossaui 
•wpra FB Mohendro Chandra Ganguh 
t Ashutosh Gangul 20 C 762 (1893) 
Lala Suraj Frosad V Golab Chand 28 C 617 
(1901) Deo Chand i H ra Chand 13 B 
449 454 458 (1889) Keshav Pandurang t 
Venayak 18 B 3So 363 (1893) Naraya 
nasaiDi Reddi v Osuru Redd 26 if 648 
(1901) Raghunath Prasad v Jurawan Ra 
8 A 105 (1886) Jadu v Kari Kar 17 
C L J 206 (1913) 

{6f /n re Hurban Sahay IOC 108 (1883) 

(7) Jehangir i Secretary of State P Boir 
L R 230(1904] 
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of ifc applied to appeals only) to applications to tlie High Court m its cxtraordinarj 
jurisdiction (1) 

" Of the mojonty ” — The w^ord majority ” obviously refers to appeals 
heard by more than two Judges,{2) and further the section does not say that 
any one or nil of the differing Judges should be members of the Court when 
the appeal is decided The decision has to be according to the opinions of the 
majority of all the Judges who ha\e heard the appeal, including those who 
first heard it, that is, the opinions of Uie two differing Judges recorded when 
they agreed to refer liaNO to bo taken into account in determining the 
majority (3) 

“ They may state the point of law ” — Under the last Code the words 
wore “/Ac appeal may be referred ’ The wording of the proviso has been 
altered , it now deals only with the decision on the point of law referred (4) It 
was Jield that the law did not require the Judges to announce the agreement to 
refer in open Court As soon as the Judges agreed to refer and informed the 
Cliief Justice, the order of reference took effect thougli it might be drawn up 
afterwards (6) It was hold that wjiere a Bench of two Judges bearing an appeal 
differed m opinion but delivered judgment of the Court without any reservation, 
they were not competent to refer tbo appeal (0) 

“ Shall then be heard “ — It was held under the last Code (in accord* 
anee with the practice of the Calcutta and Bombay High Courts) that the thud 
Judge to whom reference was made could sit and heai the appeal alone (7) 
This IS so now the section stating that the appeal may be heard by one or more 
of the Judges It was held under the last Code that when there was a referenco 
under sect 070 the whole appeal was open for argument and not only the point 
of law on which the Judges had differed in opinion (8) This, however, is not so 
now, the section expressly stating that the appeal shall bo heard upon the point 
of law referred only 

'8] 99 No decree shall be reversed or substantially taried, 

No decree to be re- Bor shall any case be remanded, m appeal on 
aersod or inodjned for account of aiw witi^muder o/ parfies or cat/ses 
Sins Ss OT'5nn^ «/ action. oi o/ any eiror, defect oi megn- 
dict'en lantyni any proceedings in the swf, not affect- 

ing the inents of the case or the junsdiction of the Court. 


(J) Apaji Bhivrar t Shtr Xal, S B 20i 
(18"0) In the matter of petition of Balaji 
Ilanchaddas, C B GSOOSSl) 

(2) Jchangir v Secretary of State, B Bom 
131, 207 (1903) 

(Syib at p 211 

(4) Mabaromacl Hehdi t SlioosLanlcar, 
UC L J 552,600(1011) 

(6)Jebangjr» Secretary of State, 6Bom 

L.E- 135, 20b<il^8) 


(0) Xal Singli\ Ohatii Sliam, 9 I 626, 


C43 (1887) , diatmgmehcd in Jehangic t 
Bccrctoiy of State, CBom L K 12 ) at p. 200 
(1003) 

(7) Jehangir t Secretary of Stale 0 Bora 

, ■ 80 

(8) Seshadrj t ^ata^a]a, 21 31 179, 2J4 
( 1897 ) 
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Cure of tcchnlcaUly.— Th»' fcction foninia'* one of tJic most 
MlutnTT rules of law winch the Co«lc provide*. It* ob\ious mm is to pre\ent 
technicalities from osercominp the end* of jurtice otid from opcmting ns meann 
of circuity of hticalion which the old inctho<l of Fnglish Common Law 
Oiurts fa much encounged(l) The principle srlneh it cnactn Ims al«o been 
recognized m other ftatutes, ruch as the Esidencc Act, (2) Stamp Act, (3) and 
Valintion Act (4) Tlio eection except* tno casce, nr , want of lurndictton (3) 
of the Court to trv the ca*c and the affectation of the merit* bj irregularities 
committed in the cxercue of an cxi»tcnt jun*diction The result is that in 
any other cs'c thin there, errors and irregularities form no ground for appeal, 
and an appeal alleging euch error and iiTegufarit) only will be dismissed 
Tlie entertaining of a matter which lies out of the jurisdiction is quite a 
dilTcrent thing from proceeding tn a fault) or improper wa) in a matter which 
lies wlioll) willnn U (6) An objection to juri'diction, the nilidit) of which 
IS patent on the face of the proceedings, can he taken at an) stage, (7) the 
section being unavailable to euro the defect, and the merits in all cases must 
be loohed to 

^Micthcr an error or iiregubnty does in an) particular case affect the 
jurisdiction must be determined with reference to the facts of that particular 
case The followiog decisions are on!) referred to as illustrations of tho applica- 
tion of tho general principle which the section embodies 

Sec as regards summoning witnesses : (8) irregular remand, (9) granting 

(1) Sant Komar t Dco<aran, 8 A. 305, (l88S)ftLe icope of (bia section cannot bo to 

S“5 (1880) cxtcnoito as to bring wilbitrtho scopo of 

(2) Act I of 1872 occt 1G9, Do Souza r adjudication matters not subject to it], 

Pestonji SB 408 410 (1881), SurjyaMoni Augustine i Mcdlycott, 15 M 241, 240 
t KaliKanta 28 C. 37 52 (1901). Katchi (1892), Goura Cbnndra i \ikraina Deo. 
Ulyana v Kacbivijaya. 12 M. L A 495, 604 23 ll 307, 370 (1899) , ICriabnasami v Kan 
(1809), Womesh t> CTiunder, 7 0.293,290 UMhhai U.M 183, 186(1890). Ramcshuri 
(18SJ) (second appeal), ralakhcJsn r Man gbeodtn 12 A Sl0(1880), Kusseerooddecn 
ner8,23C 179, 185 (189o) „ LaU Mahomed, 23 W R 234 (1870), 

(3) Sect 34 (c) , Bamasami v Ramasami, gavitri v Ramji 14 B 232 (1889) 

5 3L 220 (1882), Dcrachand v Harachand, (6) Cfembe v Edward 3 P D 103, 128 

13B 449,458(1889), Shiddappav Irava,l8 (7) Nidhi Ball v Mazahar, 7 A 230, 243 

B 737 (1893), Maulappa t Baswantrao, 14 (jggr) Shri Sidheswar t Shri Haiihar 12 
Jf I A 24,39 (1871) jl 155 157(J887), see, however, also index 

(4) Sect 11, Act MI of 1889 , Hamidnn ^ft^oc “Jurisdiction. 

nissav Gopal 24 C 601,065(1897) (8) Bhagwatv Debi Dm, 10 A. 218 (1899) 

(7) The words ‘ not affeetmg the juriadic (gj Dehend/a Nath Bhattaeharjee v Pra 

tion mean not affecting tho competency ganna Kumar Chakiavarti, 5 C L J 328 
of the Court to try , Matra JIundal r Han (1907) , Ram Gopal t> Raghu Nath, 2 C L. J 
MuUick 17 C 155, 159 (1889) institution of 490(1904), ITailakhya Ghose t» Kali Pro 
suit in Court of higher grade andsceNidbiW eanna Mohim 11 C W N 380, 3SC (1907) 
i JIazaliar 7 A 230 234,243(1884), see as Debondro v Prosonno 6 C L. J 328 333 
to the meaning of the term in this section, (1907) , Subba Sastn v BaUchandra 18 JI 
Mohesh t Jamiruddia 28 a 324, 329. 331, 421 (1894), Mallikarjuna r Pathareni, 19 
332 (1900) and notes to sect 9 anU, see M 479 (1890), Nabin Chandra Tripati v 
Amai t Guru Pro’unno, 29 a 493 (1900), ptanfcrishna De, 41 C 108 (1913) (an order 
Venkatrav Raji i> Madhaviav, 11 B 53 of renjoval improperly made is an irregularity 
(1881’) Chedalall t Badullah 11 A 35,39 irrtliin meaning of this section) 
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in application under sect 214 instead of sect 023 of the hst Code , (1) refusal 
to grant adjournment , (2) hearing an appeal os an appeal from an order and 
not as on appeal from a decree, (3) defective procedure m oltaming repre* 
sentation of minor, (4) omission to verify m^ento^y m. application for 
attachment , (5) application to bring legal representative of deceased judgment 
debtor on record , (6) surplusage in judgment , (7) omis-sion of apphcation 
under sect 231 of last Code m proceeding under sect 248 of that Code, (8) 
evidence recorded by one Judge and weighed by another, (9) consent of 
Collector to suit imder sect 539 of last Code defcctue m language , (10) 
defective signature to (11) or vcnfication in (12) or filing (13) of phint , refer* 
ence to arbitration not in writing, (14) absence of the vord “absolute” in an 
application for an order absolute for sale, (15) error m frame or valuation of 
suit , (10) recording evidence m language not that of the Court , (17) proceeding 
on a Sunday or other holiday , (18) refusal to i«sue commission , (19) an 
improper exercise of discretion under sect 42 of the Specific Relief Act , (20) suit 
wrongly framed , (21) improper representation of Chief by political agent ; (22) 


(1) XIlratant RaTaRutton 6C W N 027, 
(20 (1901) 

(2) SurjyamoBi t Kalikanta, 28 C 37 52 
(1000), 8 0, 60 W N 193 200 

(3) Pramatha t Kiictra 29 C 651, 651 
(1902) 

(4) WaliaQ t Banko Behari, 30 C 1031, 
1031 (1903), Monnu Lai i Gbulam Abbas 
P 0, 32 A, 297, 295 (1910), Han Saran » 
Bhubanesirareo, 15 I A 195, 200 (1688) 
Surest! V Jagut, 14 0 204 (18S0) [«list in 
GangaProsadt Umbiea 14 0 754 (1887)1, 
HardiNsramSabut Bud Perkash,10 C 620 
034 (I8S3), Bhaba Pershad v Secretory of 
State, 14 C 169 1G3 (1686) , Permeshar 
Das i Bela 9 A 508 (1887) , Boost v 
Ramji, 20 A 3"0, 374 (1898) 

(6) Nasir on nissa t Ghafur ud dm, 28 A 
244 (1905) 

(G) Straminatha t A aidya Katha 28 M 
460, 472 (1905) 

(7) BamCbunderv Bam Jeebun I4lV P 
141. 142 (1870) 

(8) Sham Lai t Aladbu Sudan 22 C 668 
563 (1895) (dist in Amar t Guru Prosunno, 
27 C 493 (1900)] 

(9) Naranbhai t Naroshankar 4 B H C 
R A C J 03 100 101 (1807) This suit was 
under the Code of 1869, which contained no 
such rule as that enacted by sect 191 of the 
last Code JaduRaio Kantzak 8 4 676 606 
(1886) 

(10) Sajeilinr Cour Mohun 24 a 418 428 
(1897) 


(11) Basdeo v Smidt, 22 A. 65, 60, C4 
(1899), Rakhal Cbandra Tenary t Secretary 
of State, 10 C W N 8il (1906) 

(12) Rajit Ram v Katesar, IS A 306, 400 
(1896), arobimt Bongsi 17 C 580(1889), 
RamKomalv Bank of Bengal, 5 C N 91, 
98 (1900) . Rakhal < Secretary of State, 10 
C W K 841, 812, 843 (1906) 

(13) Rakhal t Secretary of State, tupra 

(14) Shama Semi Abdul Latif, 4 C Tl 
02, 83 (1899) 

(16) Mancberji i Thakor Das, 6 B L R 
389 392 (1903) 

(16) Param v Achcl. 4 A. 289 (1682) 
KaLdase Parjaram, 15 B 309,315, Ramos 
sur o Baj Kiahore 13 W R 325 (1870) 

(17) Ratan Lall t Farshi Bibi, 34 C. 396, 
398,110 IV N 820, 34 C 390,398(1907) 

trS) Sheoram t TIiakuri^88acf,29 A 562, 
s c, A II N 163 (1007) and on appeal, 
30 A 136(1908), Unant Ram t Protab, 16 
IV R 230 (1871) 

(19) Akikumissa t Rup Lai, 35 0 807, 
SIC (1893) , see abo Bhagwat t Debi Dm, 
16 A, 218, 220 (1894) ,. Shama Sundram t 
Abdul Latif, 27 C 61 (1899) 

(20) Sarat Kujnar v Deo Saran, 8 A 365, 
376 (1886) , see also Uluhamad lUasbuk t 
Khada Boksh, 0 A. 022, 024 (1687) 

(21) bfubcen t Stephenson 15 IV B 634 
535 (1871), see also Shirram t Bhagirthi 
Bai,CB H C R A C J 20(1869) 

(22) Venkatrao Raje t Vadhabrao II P 
6% 66 (1880) 
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omi'»ion in application for nttichmcnt of uniinivciMc proprrij (o verify la- 
ATntor) of propertj foujiht to be ntinchfd , fl) the cafe* citctl 

The section now oxpn***h <lril« with the question of mi«joimlfr, ns to 
which there Ins been prcnou*I\ n dnei'U) of judicial opinion , (2) the Courta 
l*ctnj; thus gnen n Iirgcr dt*cretion in (feiling with irrepulantics in proceedings. 
And the word mi'jomdcr jn this srction includes non joinder (3) This section 


Appeals toom Appellate Dechees. 

100. (1) Sate icherc otlicntifc expressly provided in the 

body of this Code or by nny other law Jbr 
ecoa arP«L hcmg in force, an appeal sliall lie to 

the Uigh Court from cicry decree passed in appeal any Court 
subordinate to a High Court, on any of the follouing groin^p, 
namely : — 

(а) the decision being tontrar)* to Ian oi lu ronif uuy*' 

having the force of law ; 

(б) the decision having failed to determine roi/i<* t 

issue of law or usage liaNung the force of Liw; 

(c) a substantial error or defect m the 

by this Code or by any other la^v for f/v*- f 
in force, which may possibly have pr'yfs'/i A‘i'* 
defect in the decision of the ease •,u‘ \ie ft./ 

(2) An appeal may lie under this section ft'tn ,,} ,, 

decree passed ex parte. 

101. No second appeal shall he , f,, 

Second appeal on no mentioned in scctioil ;* oj ' 

other grounds. 


(1) ^asu US nissa i Ghsfur ud dm. 2S \ 
241 (1905) 

(2) See Sarala Sundan v Sarada Prasad, 2 
C L. J 602, 608 (1001), Nsmaatvayya t 
Kadir Amzaal, 17 31 108, 175, 176 (1893), 
Muthappa Chetty r 3Iutliu Falooi, 27 3L 
80,84(1003), GoncshiLalt Ktiairatk,]6A 
270 (1894), Naniaswayja i Kadir, 17 31. 
168(1893), 3Iohimat» Atul,24C &}0(1897), 
Kam Kanayo i Prosunuo, 13 W R |7(J 
(1870). Upendra r Tara Praaanno, 30 f* 
704 (1903), Shunter « Lala bbco Cburn, 2 
V, K C R 44J (1870), Kalian Sai?h c 
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“ Save where otherwise expressly provided — Xhe rielit of appeal is 
a substantive right of a \ cry valuable nature and the presumption is against the 
taking awa} of a subsfantuc light of such a nature by mere implication and 
where the Legislature wants to take it away it will do so cxprc'sl) The intro 
duction of the word “expressly ' gives effect to this Mew (1) Cf sect 19 (3) 
and sect 26 (3) Succession CertiGcato Act (2) (VII of.I889), sect 109 V Cl (3) 
Bengal Tenancy Act {VIII of 1885) (3) sect 1D3 Bengal Tenancy Act As to 
suits for arrears of rent under Act \ of 1859 see note (4) and as to appeal 
against the decision of the Court to which a reference was made under sect 15 
of the Land Acquisition Act (6) (X of 1870) the decision of a District Court 
passed on appeal from the decision of a forest settlement officer (6) the decision 
of the Political Agent of the Southern Maratha Country pished in regular 
appeal (7) the decision of a District Court on appeal from an order of a Talukdari 
Settlement officer under sect 10 21 of Guzrat Talukdar s Vet (Bombay Act 
of 1888) (8) Chota hiagpur Tenancy Act (\ I of 1908 B C) sects 87 and 264 
sub sect (1) cl (2) (9) sec cases cited As to special appeals against decrees 
on awards see second schedule 

"Shall lie — As to who may appeal see notes to sect 96 ante An 
appellant who was the respondent in the lower Court and did not appear in 
that Court is not debarred by reason of his non appearance in that Court from 
preferring an appeal to the High Coart (10) In second appeals the appellant 
has a right to question every order of the subordinate Courts leading up to the 
decree objected to if it was made without the sanction of law (11) Iso second 
appeal it ivas held lay from the last order passed on an application fox review 
of a former order (12) The question whether an appellant m second appeal 
can raise an objection to the legality of a remand order when he had not preferred 
any appeal against it (13) is now dealt with by the second clause of sect lOo 
post Before the passing of Act Vll of 1905 a second appeal from tl e appellate 
decision of the District Judge of Sarabalpur lay to the Court of tl e Judicial 
Commissioners of the Central Provinces but now such an appeal lies to the 


(1) Kamaraju V Secretary of Stat« UAL 
SOD 312 (FB ) (1888) 

(2) Subba Bao t Falamaadi 17 ^ 1(>7 
(18D3) Kama Rcddi t Bapi Bcddi ID AI 
I99(l8Da) MoRiQohiDi t Khettor 1C 1*7 
(187a) sc 24 B 362 In the matter 
of petit onoffsanuLr Nittya 0 0 40 (1880) 
and see Atta San Ian v Srinath 20 C C41 
(f893) 08 to orders forsecar tyoga net person 
obtouung a certificate 

(3) Ram B sben v Bajaram 33 C 83 
837(1906) Bameawar t Bbnbaneshwar 33 
C 837 (190C) B c 4 C lu J 138 

(4) Sadar Bi.ik v Serai No k 28 C 332 
(1901) 

(0) Atn Bai t \rno Poarna 0 C. 838 
(1883) 8 c 13 C L. B 409 

(C) Komaraju i Sccrbtarj of State 11 IL 


309 31* 314 (1888) 

(7) Ntlowa V Fakirappa 6 Bom, IL C B 
7o (1809) A dccis on of & D str ct Court 
under the Land Acixius tion Act is not a 
dccrco It 13 ansnard and not appealable 
tiathubai t Alanordos 30 B 360 (1911) 
14 Bom. L R 3.5 

(8) Jamsang v Goyabha 16 B 408 412 

(9) Paghubur v Sr Ptatap SO C 2il 
(1911) { IOC W N 294 

(10) KaU V Dhunanjoy 'S C 228 (1877) 
Ajudhia Prasad t Balmukund 8 A 354 
(1886) 

(U) Runglall i Takhna 2 C 114 (18 6) 

(12) Alodhoomutty Delia t Dbunput 
S ngh 13 tv B 167 168 (18 0) 

(13) Mohesh v Jamirudtlin 28 C. 3 1 3 6 
(1900) See cases c ted m sect IOj 
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C.iku 1 t« Hi^h (.0(111 (I) A •piwil on tlip trotitid^ pucn in »cct Ku 

lir-* to tlicHiph Court froiiilhcdctmonof tlicCnil ludpo at ^ inclnir (2) Wen 
the burr Appclhto Court p'^«f<^ frpintc decree* in nppci1< rrhting to tic 
nmc matter Iwtirccn tlic fame partic* iipiin«t tlip fame perron, fcparalc 
FccoDil nppcala mu*t lo filed though the dcci«ion m one roconj appeal wall 
goaern the ra't (3) 

Scope of second appeal —The ground' upon aOuch o fccond opjy-al 
lies and the ca*cfl in whieli it i« open lo the Hie-h Court to mtcrkrc njth tie 
judgment of the lower \ppfllatc Court arc lho«c fct out m roct ICO, end 
toct 101 cxprc«‘l) enacts that no second appeal shall lie except on tJ'* 
grounds mentioned in the former section The Tru) Council hate, in more 
than one case, pointed out the ncce*'‘'itt of adhering strictly to the jron'ijnt 
of those sections (4) Vnd no Court in India or cl'cwherc has power to edl 
to or enlarge tho'c gromid‘ (5) \o second appeal lies ngaia't a /inlmg /f 
fact If the High Court goes through a case ns a regular appeal it 
the statuton limits of its jtinsliction It ha' no power to entertain a 
except as an appeal from an appellate decree on the ground' etatc»l fn t'/i 
100, which dcpriaca them of the tight to renew findings of fact uiJ<-fg 
arc Mtialed with one or other of the errors or defects stated in thi* U f 

TJic limitation to the power of Courts lu n seeond appeal ought to U 
to and strictlj followed and the appellant ought not to he allowed to • 
the finding of the first Cpptlhte Court upon a matter of faM (7) /• atv/* 
detract from the weight of concurrent findings of fact, that fji/kr*-!* •j 
m arriMug at the same result upon the same c\idencc, Iia\( not 
hj preci'clj the tJino toii-'idcrations A diflerenci. of oji/i/ ^ 

extent IS onlj calculated to suggest that the evidinri, vUiinr 
taken of It, must ncccssanlj Kad to one and the surm j;;/*-/. 
consent of parties will not gi\c the High Court a J^rl^dl'tlyJ v.;/ i y 
not otherwise posse's , (9) po the High Court, c\cn with (!• •// .* •/ ^ 

parties, cannot pronounce a decree on the facts in a spw^,} 

(1) Halbltadra t Musat DbawanI, II 
C W ^ 030, 05S (1007), nalonua v 
Mangta Uas. 11 C W N 050, 002 (1007) 

(2) Ham Cliondftv Anandrao r Tandu, 

38 U 310 (1913) 

(3) CUathu t Kunhamod, 11 5L 2S0, 283 
(1887) 

(4) Aaanga Manjari t Tripura feundan, 

U C 710 (1837), e c, 14 I A 101, 110, 

Pertap e llolicndra, 17 C 201 (1880), a c, 

10 I A 233, Durga v Jawatur, 18 C 23 
(1890), 6 c, 17 1 A 122, Ram Ratan » 

Nandu, 19 C 219 (1891) , i c , 10 I A. 1 . 

Kameshwar PersLad v AmanuluUa, 26 C 
53, 70 (189S). 8 c, 2 C W N 619, 663 
And tha same was held as regards fhft Act 
o£ 1853 (X\I)s Scvraji tijaja t Caunn* 

Xajana, 10 3I.LA 161(1864) 

( } Durga V Jawalur, 17 X A 123, 127 


(1690), B c,18f 23 a-y 

Chvttcr Dliaru , J 9 M J ^ 
(0) Lukhi ^ara^rl r „ 

21 I A 39,47, »■ . 

(7) Pertaf i >• , . 
(188J), a c, r ♦ 

Ctovrad, 30 11 tl" » , / 
Puna, 10 C 75, 

Anant, 6 J,vi. ' yy 

SevTajiti;*;-Bt ' ^ 

151. ICl ^ 

Bevagun/* r . 

, /.r . ' 

05, 97, 9? fiyy ^ ^ „ 

(9) 

4 (lyri, Xr ^ 

20.3-(l^, 

(WJ Kt/^ 


/ > 
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second appeal tlie HjgL Court Ija\e no power to deal until tlic suflicicncy of 
evidence, they Lave onlj a right to entertain questions of lau Their 
duty ^ ’ I 

by t 
to d 

which has been improperly admitted is suflicient to \\arr3nt the finding of 
the Court below. This question of sufficicncj of evidence cannot be decided 
without examining in detail tliat other evidence and determining, as a 
qucotion of fact, whether it is sufficient of itself to warrant the lower Court’s 
findmg (1) 

In a special appeal, the general affirmation of a judgment below can onl} 
be on the points raised by the special appellant By rejecting a special appeal. 
It does not follow that the High Court necessarily affirms all the other findings 
of fact or of law which the loner Appellate Court may incidentalij 
come to (2) 

If the judgment and decree of the lower Appellate Court contain findings, 
which, though immaterial to the decision of the case and unnecc‘”'ai:} for the 
Judge to decide, jot, as they form pait of the judgment and decree, might give 
rise to the appbcation of the doctrine of resjudicala, the High Court, on second 
appeal, may orderthatsuch findingsshalibccspungedfromtherecord (3) There 
IS no general rule that in every case when evidence is taken on a question of 
fact the parties are entitled to the decision of two Courts Therefore when 
additional evidence is taken by the lovrer Appellate Court, the High Court 
cannot go into the facts as in the case of a first appeal (4) 

The Code provides for the manner in which tie judgments of Courts are 
to be revised and corrected and there is no other lawful mode by which decrees 
of Courts can be reviewed Thus where a Court of Appeal directed a remand 
for a particular purpose, namely , to try the plea of pajunent, the Court of remand, 
It was held, should try that plea only and had no authority to try any other 
plea , if the Court proceeded to hear and determine the whole case over again, 
the decree passed by it should be revised except as to the plea referred to on 
remand (5) A remand order conclusively determines the points of law involved 
in it, and these cannot be questioned on second appeal (G) The High Court in 
special appeal may reverse the findmg of the lower 4ppeUate Court instead of 
remanding the case when it is found that the lower Appellate Court had not 
in any way disaffirmed the findmgs of the lower Court (7) If the facts found 
by the lower Appellate Court are sufficient to enable tbe High Court to apply 


(1) Womesh Ch. Chatterjee v QjoDder, 
7C 293,296 (1881) 

(2) Shaiili Ahmed t 'Must Bandee, 15 
V> R. 91 92 (1871) 

(3) Nanda Lai i Bonomoh, H C 641 
(ISSS) 

(4) Gopalt Jhakri 12 C 37(18So), Bal 
kjshen t Jasoda 7 A. "65 (1885) , Ben« 
Perahad t Rand Lai 24 C 93, 101 (1890) 

(5) ‘=!jod Moltan Ailco t Shoo Bukah 


Harsh 603 (1883) As to remand by mistake, 
ace Mahomed Ilashim t Kaleo Churn, 13 
\\ R 91, 03 (1870) 

(6) Bamkur.Tbhsi v Damodhar, b Bom 
n C R, A. C J 146 148 (1668) As to 
decwioa of question of law* on aa sppeal from 
«n order of remand see Goun Shankar t 
Karuna Bibco, 15 A 413 (1803) 

(7) ProtapLaramr Raghnram 60. W N 
1S5 189, 100 (1901) 
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inyprinciple of hw to tlir nppcil before them then tllp^ iinj tlnpoio of the cn«e 
without Any rcimnd , (1) but it was formerh held tint if the loucr Appellite 
Court omitted to recorti aijn findinp upon a miternl pirt of tlie carp the eccond 
Vppcllate Court were not ut liberta tndnirv nnj inference of fact from the c\i(lcncc 
in thecAse, and phould remind ll eroRe for relrnl (2) HutReethenew eect lOT 
post (3) 

The aboic ob«cr\itionR ar to the liniitntton on the power to deal with 
facts must non be rend fubjeei to the new proMRions contameil in sect 
103, post 

In adjudicating on issues of fact tlie first process is to determine as to their 
existence or non-cxistenec In onler to detemime sueli an issue inferences arc 
necessarilj drawn from other facts as to the existence or non existence of facts 
in issue Sucli inferences and the eoneluMons to which thca lead are inferences 
and findings of fact 

An erroneous finding of fart is not an error or defect in procedure, 
though as hereinafter pninte<l out, the Court maj in adjudicating on facts 
vitiate its conclusions La errors of law and procedure A simple finding of 
fact, liowea er erroneous or unsatisfaclor) it maj be, is not the subject of second 
appeal There is no jurisdiction to entertain sucli an appeal on the 
ground of on erroneous finding of fact, however gross or inexcusable the 
error may «ecm to be IHierc there is no error or defect in the procedure, 
the finding of the fiist Appellate Court upon a question of fact is final, if that 
Court had before it evidence proper for its consideration in support of the 
finding (4) 

There are however, decisions whicli held that if the judgment is not based 
upon the whole evidence upon the records, and the Judge does not take into 
consideration all the facts and circurostancca of the case tlien, there is an ennr 
in procedure , (5) as also where the Judge had erroneously assumed a fact to 


(1) PwarkadAS t Adam Ali 3 Horn 
ILC B,A J 105(1806) Ramr^t Singh I 
Balbhaddur 6 G W N 840 (P C ) {I'X)2) 

(2) Pwarkadaa t Adam All tupra 

(3) And Rargaskar v ttadcUr 6 Horn 
II C B A C J 101 (1808) 

(4) PuTga t Jawahir, 17 I A 1^ 127 
(1890), a c,18C 23 30, Shivabaaava e 
Rangappa 29 B 1,12 (P C) (1901), » c, 
a C W 875 , RummcMeeddwrn r 
Joymala 15 W R 303 (1871), Radha r 
Balkowar, 17 G 726,F B (1890) Luchmso 
» Puna 1C G 753 (1889) , Scvraji Vi;a>* t 
Chmna Nayana 10 fiL I A 151 I&1 (1864), 
Fazal Karim t iloula Bakab 18 C 448 
(1891), a c 181 A 07, Risei ITceraLal 
IGW B 150(1871), Savie Punclianun 25 
W B 503 (1876) [omission to draw dcaired 
inference from conduct of the party] Ram 
RaUm Nanlu, 19C 219(1801), a c 19 


I A 1 , Chamroo Singh V TotaBo7,19W R 
430 (1873), Kameshwar t Amanatnlla, ,.0 
C 63(1893), b.c, 2C W N W9, Shmnbai 
i Kharsedji, 22 B 430 (1896). Xleer Ma 
homed I Forbes,”! A 1,6 (1874), Luckhi 
Naraiai JaduKatb 21 C 604(1893), s c, 
21 1 A S9 , Ananda v Parbati, 4 C L. J 
19S (1006) , and see cases cited in three 
preceding notes In Bal Krishna t Govind, 
26 Bom. 617, 622 (1902) it seems to bo 
aoggested that the Gsurt might mterfero 
when the mferenee was wholly nnreasonable 

(5) Shuadabun Mohunt t> Shnrut Chtinder, 
23 W R 160 (1876), Bhnput Rai t Kali 
Rai G C W K 3o7, 359 (1901), Abdul 
Rohomant BibeoSofy, 24 W R. 293(1875) , 
Huro IVoaad Roy t Womatara Bibce 7 C 
263 267(1881), GoluekNathp KirtiChun 
der, 16 C 645 657 (1889), Dona Isath 
Bannerjee t Han Dasi 11 C 499 (1885), 
2 D 
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QMst wbiclj docs not c'ust— Ttherc a Judge camo to a conclusion on the assurap. 
tiOQ that a document had not been filed whereas it nas on the record, {1} or behoves 
there is no evidence of a fact when there is, (2) or proceeds upon a misconception 
of the facts proved , (3) or bases his judgment on evidence which is not on the 
record (1) 

T/ie last four cn<es of misconception offer no ditScolty This cannot, 
however, be said as to the first case There is no doubt as to the principle, 
that in judging on the facts the Court must consider all of them, otherwise 
there IS not a proper procedure «i Mivesiigjtion The difficulty, however, is 
in cstablivhmg its viohitjoa by showing m anj particular case that a fact has 
not been considered even uherc it may not have been evprcssly mentioned 
in the Judgment If the fact tins picsent to the Judge’s mind, but ho has 
either not given it weight, or the degree of weight which it is allegctl lie should 
have done, it is sometimes loosely sud that the fact lias not been con 
sidcred But this case is to bo distiuguibhcd from those above mentioned, 
and is really tantamount to an appeal as to fact The line distingmshias the 
tno classes of cases is not infrequcntl3 & uirrow one, and has perhvps in sonu' 
cases been overpassed 

In, however, the actual determination of fact there may be error of law. 
The High Court may consider whether the procedure adopted by the lower 
Appellate Court m dealing with the facts is proper or not (5) Thus its 
conclusion maj be come to m the absence of all endence,(C) or bo based on 


IvoelJip Naram e Rummoo Smgh, 22 W It 
278 (1874) , Earn Das Saba v Hoa tioluui 
Daa3,7B £ R App 4(1871), ^ow4hK^l8B 

V Bnglioo Jfsci Das, "0 TT E 474 {J873), 
Ifobunt Deo p MooDshee Maliomed 24 TT E 
300 (1875) (disregarding exclusively one 
side of the easel , Kisto Chum v Dirarks 
Nath, 10 )y B 32(1068), Ms RoopNarsinco 

V Eissal, 24 W R, HO (1875) , Moizzaniuas* 
t VIoorarce Dliur, 22 W R 314, 310 (1874) , 
Appev Kalgiv V klaUu Mowna, 16 B 477 
(1891), LaUahJhar TuUel)matooJ,2I W E 
430 (1874) pooking Biorejy to appearance of 
tlocument aod diaregarcliag oral evidonco as 
to it] , Shiboo Soondureo v Chunder Eant 
Chose, 21 W E 217 (1874) In KooWcep t 
EurainoB,22lV K 378(1874), Ram Das tr 
Montaohmi, 7 B L R App 4 (187J), a 
remand tras ordered, as also in Shagur i 
Slohamsya, 23 W R 25 (1875), where the 
inijnity was lield to be inadequate In Nera 
yana t Vat», 10 21 385. 565 (1886), tho 
Judge 01 erfooked a postscript m a docu^nt, 
and ho nas asked to take this fact into con 
sideTstion and to submit a revised dnding 

(1) Itohunt Hut Gobind t Joya Roy, 34 
tv R 140(1875), Moizzunmssv V Motwee 


Dhttr 22 U R 314. 3J6 (1874) 

(2) Hcera Xal v Kalce Pas, 25 R' R 65, 
G6 (1874) 

(5) Kell Rrasad rciran r Rrablad Sein, S 
B 1. R, P a J20, 127 (ISOG). Goluck t 
Anaat, 25 tv R 3S (1875) (wbers usuo was 
taken /or granted) , Ivooldeep t Eummon, 
22 ir R 278(1874), RamDaas ilonmohini 
7 B L. Pv App 4 (1871) , Kowab Khan i 
RughooNath 20 V7 R 474 (1873), m which 
last four cases tbeco was & remand 

(4J Mom Eal \ Urea Chario, 19 C D J 
S4l (I9t4) 

(5) Protap Narami Roghurani.OC VV N 
185, 189, 190 (1001} 

(6) That u, where, to use an English ex 
I»ession, “there « no evidence to go to the 
jury,'* hecausa that does not raise a question 
of fact anch as arises on the issue itself, but a 
questiOD of Jaw for the coosideratJon of the 
Judge Anaagamanjan t Tripurasundan, 14 
I A lOl, 100, 110 (J8S7), « c, 24 G 740, 
747, Shirabasara f Sangappa, 29B 1, 12, 

B c, 8 C W N 875 (1901), Hemanta 
Kumariv Brofemlra, 17 J A 65, CO , s o , J7 
a 876, 8S2 (1890) (it is an error or defect in 
procedure}; Behareo Eal i Sree Bam Roy» 
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vliat 1* nnl r\i Irn r (I) or on fat In !o t] «« f ttluMon of olJ tr farfii 
lit »lm ‘illpfS) nr on p^nonil kr-onlMpo of il o Jnlfrfi) or if Ufro I'* 
ndni* ilV cMlfncr tl<* Co iTt niv rtr Jn law n iln ru-lp of d'-alinj; 
ant’i il In ftir! ta«r if tl f* tToilma mat Iar« (f c nif application of ptirviplra 
of law njf'i rrronoon* n vlr aitiatoa tic foncloMon of fat! wIikIi folloun it (I) 
fva t’ «* Court Tnaj" <?(t 1 Jc tfic fact* ojon a nron? tU’W ft* to tlio ona* of proof ( ») 
«nd tloal inpropcrlr a«iili tlic prc«unption» nlirli tKc law raur«(r,) or may 
flj»pc*»<* of B »«it on n r-ifc not ra)*otl la tic partJr»(“) or upon irrclca’ant 
nattpr* or if‘uc« (P) nr omit to foniilcr cailrnce on tic pounl that 
lie fall Id le pToacal ouplit Id 1>c pfoaol ba raiJcnrc of another Jnnd 


?0t\ 11.2 'I rftl(Jft“3)I»*oimplln*»,anltiojl 
oTit'-n'f of il'nlityetUTilt], lil«Ain''o 
ron r Fhalh Ot'-rap 21 It 3t3. 311 
(18“'} [ratin f«i on ninth cmti-nro kih-o 
lo lh« iltfcnWl LkI no cilMfmfl, t H. 
in I3Iioi>rn'if« r Prarr, I? C W 3» 3? 
(1012). Damoor l)»y» CoomttTo 25 Ih 
101 (IS*’*') f<lc«r« 1 4*01 on pUn ntiihrr 
atmitUl nnr prorcl], llimtnut All r 
NyanutoolLah 23 W U. 2^ (t8‘5)f4«*uiniw 
lion anthout cnltno*], IVafj* r Jotl 
, ^ . X a«<ir«V\ tl It .MalM 


P ly) (1S*5) (pronouncing 8g»(nsl an 
rcluttoil cano), SutbcMui r ArboUab 8 
11 UR. Apr -SllS'O), Poornoc Chomlcr, 
2t IV U 111, 172 (1815), \iihT»nalhv 
Dbonduppa 17 P 473 4S2 ((892), Kali 
Prasil Ten Ml r PrabUl Bern 2 R L. R. 
120 127 (P C) (1809) [nulwtUwlion of 
fipecuUtlon for proof foil m M«1 omol 
Attsdli r Sham ^lulUh, 8 B I P 20 
(1871)] 

(1) Guru Das Day i Sambbo Nalh 
Chuebrxbutty, 3 R UR A C J 2o8(I8C9), 
Chunder t Showdamineo fl W R 517 
(1808), Shookrani r Ram IaI 9W R 218 


(1603), PaUkdban Rai v lUnners ii L 
170 186 (1895) Ilunaa Koocr v Shoo 
Gobmd Kawat, 24 11 P 431 (18"5)> Rob<« 
Tjill V Dindoyal Lull 21 W R 267 (1874) , 
DcsaiPanchodDaar Rawal Nathul bbai 21 
B 110 115('895) Ki«to Cliurn «> Dvarka 


nalb,IOn R S2II8'‘«), Ml P<v>jiNtra!hM. 
rRi«*4l.2lM II Il(>(l8*5)t IVlInnalbr 
Hofotk, 0 U lU 271 (tprs), I'uran r 
(n*b, DU P 4V)(lS0$)[m three Uit Wo 
caara a remand vaa orib'rt'U] ( ^owab Kban 
r Poglflo Naih 20 U Jb 4*1 (IS’3) flfio 
High Court »fnt fif ilorumrnli »hlch were 
n«t In erl Imre Irforc IW fr»t Court). 

(2) Fl aikh n aroo r 7oUi U K1 alonn 2S 
\\ R.'l(16'&), Mathftorar Ram Raebyt 
II U tl •l<>2, 4«t (isrn); Mohiffl Clian Ira 
hoy r Kal tara Debya, M U U N 1028 
(ItO*), it owing to re]ection it becomes 
tieceskary to reconsider tl e wbMa cas« a 
reman 1 may lie rnlrrwl Fl aikb Cliaroo r, 
M( ZobeiJa, 23 11 R 6{<t8‘3) 

(3) Eoora) Kant Acbarjl r K1 oodro Karain 
22 W P 0 (1674), lAkahroaja r Sri Raja 
\axadaraja 303Iad 108(1013) ITaU K 
eebi (but a Jii Ige may u*o bia general 
IrnoirletJge) 

(4) 6co per Pliear J , in Mobur Matoon v 
Umalum, 18 U R 4D9 000 (18*2) 

(5) ^labadciappa r Rasagouda, 7 Rom 
L B 259 200(1005) 

(0) Curnomoycfl v Lutchmeeput, D W R 
338 312(1607), Kdatatchie 1 enkataebah, 
1 M H C P 131. 131 (1802) 

(7) Sbirabasasa t Bangapxin 20 B 1 
(loot), Gopal t Tincoureo, 10 U R 348 


pleadings of parties] 

(8) Ram Soondur v Kalco Petahad 10 
U R 207(1873), Palamyaodit Halhuum}, 
8 M H C R 441 (1805), cf Vishnu o 
Gonesh 21 R 325 (1895). Palakdbati v 
Planners 23 C 170, 185 ISO (1895) 
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than that producetl,(l) or jmsducct >t»eU a** 1»> the rntm of proof required 
by law, as for jnstaacc in regard to the clemeiit/i of a custom which has the 
force of law, (3) or misapprehend the real js^iie to he determimd {«1) and the 
legal posjtJon of the parties (4) 

Turther, if it be assumed that no error oi law has been comnntfod m tlic 
mode of dealing with the facta that i'> in determining their etistcnce or non 
existence , from the facts so found mfertnrei. mai he drarm as to the existence 
of certain matters which arc the subject of legal definition In such a case 
there is a legal inference from the facts found 1 hough the finding of fact 
cannot be questioned an appeal Court maj occ< pt the finding of fact and ques 
tion the accuracy of the legal inferences therefrom for this is a matter of law 
and not of fact Tho soundness of conclusions involving matter of law maj 
be questioned (5) In such a case it is not anj fact which is m question, but 
the soundness of the conclnaions of law drawn from those facts Thus upon 
the question whether there is a binding agreement a Court mav find certam 
facts and go on to hold upon those farts that thej constitute in law an accept 
anco of the agreement The finding as to the facts which arc the basts of the 
mforence cannot be questioned though the mfcience being a legal inference on 
the facts found may be (fi) If tlu legal conclusion denv cd from the facts found 
IS not oonoistcnt with settled princq les of law there is on error of law {") So 
acquiescence is not a question of fact but of legal inference from the facta found ,(8} 
and 60 IS estoppel (9) and the question of the proper custody of documents (20) 
though whether it is credible whether documents were in a particular custody 
or vPbether the facts rebut the presumption of authenticity are questions of 
fact (11) Construction of a document mvolvca both the meaning of tho words 
and tlieiT legal effect or the effect which is to be given to them The first is a 


(J J Huro Prosad Boy v tyomatara ilebce 
7 C 263. 207 (188J) sec Ram Pbiin » Bam 
Narain 11 W R 311 (1^00) Tvberc the suil 
tea? dismissed on the sole ground that the 
{ laintjff di 1 not ptorc bn pariha^ by calling 
h(« vendor but see as to this judgmeat f 
Markby J 

(2) Ram Pro«ad Da« • Rajo Kow 1 
r L R 91 95(1879) Desai Ranchod Pas 
2 Rawvl Nftthulibhai 21 B 110 115(1895) 

(3) Cbuader aionee i atadhoo, 23 W If 
no (1875) 

(4) Doorga Churn i Shamanund 12 
W B 376(1579) 

(5) Ramgopal v Shanu Kbaton 20 C 93 
99 (1892), e c, 19 J A 528 231 so in 
Rampal Singh i Balbliaddap 0 C W N S49, 
854 855(1903) jt was held that the Appellate 
Court did not reverse any finding of fact bnt 
merely applied the proj^ Isw to the facts 
fonnd Nilrooni v Xirli Chundcr, 20 I. A 
9 , 0“ 98 g c, SO (y 847 (18031 (mi^ppli 


cation of legal principles to facts foundj 
Krishna Kishore i Ahr ArahomeJ 3 0. RT I« 
25 > 2C0 (139“) Sivraji lijay* t Cluma 
Bayana iO 51 I A 157, 264, Chocfcdmgam 
t VInjandi 19 AI 485 493 (180f) Rudr 
Prasad ti Bai; Nath 15 A. 36" (1*593) Rajs 
Ram i Ganesh Han 21 B 91, 94 96 (1895) 

(6) A finduig as to tho existence of an 
implied contract has been held to be one of 
facts Seriparapu t Alalhkariuna 17 M 43 
(1893) 

(7) Eshan o Shatna Chum 11 Af I A 7, 
23 ( 1866 ) 

(8) Lala Bern Ram v Kvadan Lai, 31 4 
496 604 , 8 c 2C I A 68 65 , Ananda r 
Pacbati 4 G L J 198 (1900) 

(9) Karsing Das i Rabimanbhai 6 Bom 
L R 140 241 (1904) 

(10) Sharfudin v Gonnd, 27 B 452 463 
(1902) l>iirya» Jawah r ISC 27(1892) 

(11) II. 
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«lii<-»tion of firt nj) 1 1! p M-t on 1 of hw (H tion of a c! k unipm wlnrli 

!■ l)iP foiin fat ion of n Mill la poimil f ir ipppil (J) Tlip ijiipstu n wlipllipr jHwtp* 
M m ii ftilvi ri>^ or tiol ja <ifirn onp • 1 •imj Jp firt I «t il tna\ nl*o I p a roncluaion 
of law <»r a nuxp<l <]UP*tion (*!) 

So ajrain on tlip ^iiPMinn of p«»«l faith a fimfinp tint frrlain aciiflora in* 
t' n fpil hj a tranafpr to «1pfpat tlirir cmlitorn and that tl rir (tan^fcTrp was awnTr 
of an inpfn'hns pxpouinn n^rain*! thorn an* fimlinff' of farta ronrlu'itc 
But the conrhi'ion drawn thprrfrom that tliP j'titrhvp wan not m piKwI faith 
It an inference of law wIikIi !■> »a|»ahlp of r»jnivtio« m njipca! (I) So though 
a Court of Kpcond apj*pal niu‘t arcp|»t the facta a* found tliP roiirlu'ion to hp 
draw n wlipthcr aatuminp Furh facta to l*p true a mIp did or did not I ind j>cr?ons 
ta a matter witli whirh tl i" lrp« to d*a! (%) A noltcp in quit iiiual he rcMori 
able, and tins ih a qin'tion •>! fact hnt it la a question of law whdlipr there ih 
caidencc on whieli tlie Court can jro|)Ptlj arme at the cpnclu«ion of fact (n) 
So a concIuMon from the fact of one jm'C'oii carrainp on husinc«s and niipcannp 
t<t lie the onh partner that there could f>c no other partner waa held crroncom 
as amounting to an as'prtinn that m noea»e could thert. lie a ihiniiant partner (7) 
Where an VppeUate Court had found that a grant of pasture land held under the 
Bpccial law relating to land tenure m Kumaun was inconFiFtent with the gem ral 
wiahcs and well being of the village commumtv, tl was hell that this was a 
finding of fact and not to be disturl>ed b) accond upjxal (8) 

Lastly, the finding niav not >>c<.nnclu«i\c beenu5c uf thi ubsciiic of rensous 
for it whicli arc required to coaatitute a legal judgment ['■)) But the Court has 


(\) Per Lindl«>, L.J. in Ui&tcnay r 
Itratiliao SubmaruK. riSgra] h <^, 1 Q 11 
70 &5(1601), an 1 aoe LaU latch Chao 1 r 
Bam Kuhen. 39 1 A 247(1012), 3tA.&79, 
10 C W N 1033 (PC). 14 Pom L. It 
1030, constmction of documents IS a qutsHon 
of law which may bo considpml m accond 
appeal, and Barham Ico c P,am Sarain, 10 
C I,. J 1«2 (1014) construction cf sale 
certificate 

(2) NowhutSinghr ChuttorDbarecbingb, 
19 M R 223 (1873) , and aco Ganpat Mar 
wan V Balmahund Ikliara 18 C Xi. J 
(H3 (1913), Rudr Prasad t Baij Nath, 
15 A. 307, 371 (1893) , Nilmom t Kirti 
Chunder. 20 I A 95 97, OS , a c . 20 C 847 
(1893) , Ramgopal t Shama Khaton 2ftC 93 
(1892), Chockalingam t Mayandi, 19 M 
485, 493 (1890), Jlookhya Hurruchraj i 
Bam Lai Gomastha 14 W R 435 (1870) 
[where the tllect of a sale certificate was 
wrongly limited] Boorga Churn r Shama 
nund, 12 R 370 (1809), Mt Ohedoon 
nissa Bibee v Bcpin Bchary Dutt, 1 0 W N , 
L. c xvn. (1890) , It was held that the ques 
tioa what properties passed under a sale 
certificate was not a question of law , and in 


Barhatndro r Ham Nnrain, 19 C L. J 182 
( 1014 ) it use )ie)J that tins was a mixed 
qneetion uf fact and law 

(3) Luchmeswar bingh t hlicikli Maiiu 

war, 19 I A 4S, 50. s e, 10 C 253. 203 
(16911, aec Ra;a Ram i Ganeah Han, 21 
n 91, 9t. 90 (IB35) * 

(4) Ishant Bishu, 2IC 825,829, s c.l 
C. t\ X 005, 000(1897), SCO also Luchmes 
wart Slanouar, IOC 253(1891) , Ramgopal 
( Shams Katon, 20 a 93 (1892) 

(5) Slafuzzul llnssam i Band ShiiLli, 4 
C J 485 489, 8 c. 11 C W X 71 (1900) 

(0) BidhumuLhi V KefyutuUah 12 C. 93, 
05 (1835) 

(7) Shoobul Chunder v Koylash Chunder, 
14 W R 23 (1870) 

(8) Gita Ram \ Kirpa Ram, 30 A 257 
(1D14) 

(9) Purmeshwar t Brija Lai, 17 C 257 
(1889), Kamat v Kamat, 8 B 308 (1884), 
Nuigappat ShiTappa,19B 323,326(1894), 
Purshotamv Durgoji, 14 B 452 454(1800), 
Pandarai^e Anant 5 Bom L R 950(1003) 
Raghuoath t> Nitu, 0 B 452, 454 (1883), 
bheikli Gohurdhun t Sheikh Sadhoo IW R 
244 (18&4) 
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refused to interfere simply because tbe Judge did not remark upon cserj portion 
of the evidence that he excluded from his consideration, (1) as also where the 
judgment was sufficiently intelligible to enable the High Court to deal with the 
case (2) 

Where a Judge states as a fact that an admission was made before bun bj 
one of the parties to the suit, the High Court cannot m special appeal inquire 
whether the Judge was right or wrong m making that statement If be is wrong, 
the aggrieved patty's remedy is by a review of judgment in the Court below 
and not by special appeal to tho Higb Court If the Judge erred in supposing 
the alleged admission to ha>c been made, tUe party a proper course is at once 
to bnng the error to the notice of the Judge and to apply for a review of his 
judgment If he does not do ao, the High Court cannot, it was said, assist him 
in special appeal (3) 

“ From every decree ’ —As to the meaning of the term “ decree,” sec 
notes to secta 2, 96 and 97, ««!e (4) An order rejecting or dismissing an appeal 
aa out of time is a decree and a second ajipeal bes (5) 

Appeal as to costs —See notes to sects 35 and 90 arde 

“ Contrary to law — Tho words of the last Code were “eoma specified" 
law which term was hold to mean specified in the luctDorandum of appeal 
and was not linutcd to specified statute law Tiie present section omits the 
word "specified ' as being ledundant And now, as bcrctofoio, law is not to 
bo limited in its meaning to statute law fC) This clause generally applies 
where the Court ivionglj applies the Jaw to facts correctly (that is without 
error or defect m the piocedute) found (7} or foils to appl) or refuses (8) to 
apply the law to the case , though of course there maj be cases falling 
within more than one or all of the clauses A pure point of law which does 
not depend upon evidence may bo dealt with by the Court of Appeal, 
though DO issue was raised as regards it (9) Objection as to the necessity 


(1) Dcvaiit Gocladbhai 2 U H-C R 28, 
32 (.1864) 

(3) Shah Jughun t Slisikli MuksooU AI>, 
C W R. 97 {1886) feeo Povendm Jfath v 
Aonid-i Hadi 10 C. L J C43 (1914), jndg 
laent eet aside oo second appeal because 
ambiguous 

(3) Bykuatnatb f Prosuanomoyce, 5 
W B I00(1SG6) 

(4) As to sect 372 of tho Code of JS59 sie 
Mabarani ladrajit t CUokowri, BLR 
F B 1 (1863) 

(5) Sanuaalhat \enkata feublia, 2? IL 31 
(1903), B c, 13 ilaiL L. J 300 ami cases 
there cited, and Phoolhareo r Bisheshirar, 3 
AgraSOl (tS&S), butstoBaghoonath r Raj 
ruohun 7W R 206 (1807) , rnwhicL, hoa 
ciop, (Jojx.tnstb t Oopeenalb, 6 “tV R 


Wise 108(1806}, u&s cot referred to 

(.8) Ram Gopal v Sliama Katoc, 20 G 63, 
89, 100 . 8 0,101 A 228 , Darga (^owd 
burwu v Jaeahtr Sing, 18 C. 23, a c, 17 
LA 122, 124 <1891) , Acbba Slian «/ Doorga 
Chum Law, 25 C 116, 151 (1897) 

(7) See Han Mobun Misser v Sarmdra 11 
OWN 784, 800 (1907) , Ram Bahadur Pel 
I- Ram Shankar 27 A 0S8{l90o), Ajodbya 
Lath (^owdhury t Keshab Cbaadra, 11 
OWN 1127 (1907), Hart Mohua Misscr t- 
Sureedra Narayan Smgli 0 C L J 19 
(1907) 8 c, 11 0 W N 794 

(8) Ram Bahadur t> Ram Shankar, 27 A 
6S8. 691 (1905) 

(8) Bhua Singb V SanvanSmgh, 16 C 33, 
36 (18S5) , but SCO Lalhi Jawaliir t Court of 
War^, 27 R R 214 (1872) 
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notirr to fjuil tnav !>« (aVrn in 1 appeal (1) Tine i» no appeal 

upon t ' 0 of tl r cmfililitr of wl rn ifio Inwrr Courts 

nfws arc I a*cl upon infrrcncr« from tlic farla pro%c<l or appcinnp rthrr 
lie rca’ona pvrn l»« nplit or trronp(2) Wliilo lie tni*con«lruction of a 
docunont t’c founlttinn of a mil i» a protinil of appeal there n none 
l*eean»e aon e portion of I' e cMclenfc mar l>e in wnting and tl e Judpe makes 
a mi'take aa to tl e meaning of orcfleel to In* pren toll ,(1) nor is there properh 
such a thin;; n« the con'‘rurtion of a dep<*«ition of a witne»' The word 
a^ ro u'oil means what the Court thmics is prosnl hr it, and there is no 
apj'cal on tl is pfiinl {<) A ni«reading or mi*eonerptirin of the CMtlenfc is 
no pound for interfereneo in second appeal ('i) The of the parties 
IS a question of fart (f) A special appeal docs not lie l*ecsiiiu» some portion of 
the evidenee mar l*e in wntinp and the Judpe males a mistake ns to tl e mean- 
ing of It For instance, a wnliog suppo««d to mnlsin an ndmis-sion 
naj lie put in ns part of the esidence Imt a nii»tske in its meaning is not 
a mi«con.s*ruclinn of a document upon which a tpecial appeal will he if 
it IS connected with other endence affectinp its construction The misconstruc- 
tion of a document which is the foundation of a suit, and which is m the 
nature of a contract or a document of title is a pound of a seeood appeal (7) 
Hut to discredit witnesses mcrelj for penenl reasons not aflectinp the 
particular credit of ana indiiKhial Tleponent is to commit an error of law 
which can he subject of a special appeal (B) Thus where the evidence for the 
plamtif! was dishcheved liecauie his witness was a relative of his there was 
(it was held) an error of Uw based upon a total misconception of the position 
of the plaintiff's less ir and suVtantiall} affecting the decision of the case on 


(IJUodlmt MAdhasarau IS U (10. Hi 
(1&03), aad ca-rs there cited, ece aUo 
Kn^hnaji r Antaji IS It S20, 359 (IS9J). 
Ganoo r Fbri Sidhcahwar, 30 B S^iO 303 
(1900) But eco Ram Nuflir i Dh I 
Golmd I C Ij. I* 421, 423 (1878) »brro 
tenant denied hn Uord a title 

(2) Dwarkii Nath i 3fud Ion 0 U 1’ 293 
{IhOG), 'If PulraLu c Slieo Pcrtbsil St 
tS r 61 (1875) (cf JuggeroatUr Jlahoroed 
3Iokam 17 I 101 (1873)], blu;oI)>slt 
llodgkmson 21 U P 313 (1875) (Amecna 
report]. It is fur the lower Appellate Conrt 
to dctermino the amoont of credit to tie at 
tached to paiticular proof Mutlira Daas t 
3IagU fimgh 2 \ II C P -07 208 (1870) , 
SIunecDuttc Campbell II W P 2"8, 280 
(1809), Dhoon Ih Bahadoor c IViag Smgh, 
12 U R 314(1872), OomutFatimai Blujo 
Gopal 13 W R 50 67(1870) 

(3) Nowbut Smgh v Ciiufter Dharee 
Singh, 19 W R 233 (1873), Lnchtnaa v 
Kanbja Lai, 23 I A 51, 57 , s c 23 C €09 


(Ib'l) 1 uLlii Sarain t Maharajah Jadu 
Nath 21 1 \ 39, 41 40 a c 21 C. 504 
(1893) Padrlrasali Baij Nath, lo A 307, 
371 (1893) Burluli stall. 15 C U N 753 
(1911) 

(4) Hinimut Ah t Njamutoollah 23 
W R 2o0 (1876) 

(5) Vnanda t Parbati 4 C L. J 103 
(1906), referring to Ilasssn huh t Nakshedr 
33C 200(190u} Govinlt \ithal 20 B 753 
(1895), lasur t batis 30 C 207, a c, 7 
OWN 120 129 (1903) 

(0) Bhuban i Sowdan ini 5 B L. I tj p 
59, CO (I8~0) 

(7) Nowbut t Chuttcr III aree 19 \\ It 
233 223 (1873) but sco I.nlla Imnt Loll i 
Mahomed 18 W It 447 449 (18~2), Burl il 
I Satis 15 C M N 52 (1911) 

(8) Sheo Purabun t Brun Pandey, 24 
M K 251, 2u2 (1875) seo also Juggurnatl 
V Slahomed Slokeem 17 W It 161 (1872), 
Slackenzic i Jawahir 25 W R 137 ]38 
(1876) 
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tUe merits; (1) as also wierc a witness was diab^Ijcved not for anytliing 3ve 
said nor for aaytUmg deposed to ja the evidence of the otlier witncSEcs, but 
Biraply because he was a jjotnan (2) ot by ca-itc a weaver, (3) or because 

be eas a cultivator (4) 

Disscetjojj Jr&en used by a Ccait must be judicial and not and 

« hero a lower Appellate Court has cxerwBcd its discretion in a sound aod reason- 
able Tray, after a careful consrdoration of the facts, and not arbitrarily, the 
second Appellate Court lias no power to mteriero f5) But the discretion of 
a Court js liable to review or appeal where it ta not judieial but arbitrary and 
perverse, caused by caprice or prejudice ot where the discretion is OsefCiied 
without any proper legal laatenal to support it (6) It has been held that there 
may be the exeroiae of so bad a discretion aa to amount to an megolanty in 
law, and on this ground the High < 10011 ; bus loobcd into the grounds upon wlixch 
the Lower Appellate Court has admitted an appeal after the lapse ol the period 
allowed by the Lmutation Act (Tj But ptobabij tfic correct rule m such a 
case or its converse is that the High Court wiU not interfere if the disetetJon 
18 judicially eseiciscd, even though the course ultimately adopted be not that 
which the High Court itself would haie taken (8) 

The follcvriug have been considered mutters of discretion —Befusal to 
summon plaintiS at instance c*| defendant , (0) passing further orders ill 
regard to plamtifi srjro disregards, Court S’ summon'i to attend , (10) refosal to 
add parties, (11) disallowing additional eiidenco,{12) or inteieat,(18) diiectiug 


(1) K\«o Chunder t uohmd, It IV H 
255,250 (ISIS) 

(3) 2I&ckcB25e 1 Jawaiur, 25 W R 137, 
138 (1870) 

(5) JuggurnAth 1 Vlahomed 2Iotv«eav 1” 
W R ICl (1871) 

(5) R«a liftiatiur 1 Ranj Sbanlw 27 A. 
668, C91 {1905), Tolsec i Gajtaj.SSA 71,73 
, ace S&Rihodl} s' 6 
304, 307 {18S2>, -Sarvatj t Canpati, 23 B 
5IS. 517 (laOS) , JUmid All » GajstJm, 26 
A. 327 (ISOi), 

Bsacbodjt t 304,307 {1808). 

B34Z3 E&hvdut t- Rata Shaokar, sujtni 
TuU-Hj t Gajraj, supra 

(7) fifowTi Bewa I 6«nadra., 10 VP B ITS 
<1868) . 8 c , 2 B L. JL <A C ), 1B4 vote , 
Clmnder t Boahtwa, 8 C. 251. 253 (1S81) 

{Sj Tulsws t Gftjtaj, 25 A Tl 
lUmiii Ah I- Gayadm, 20 A 327 (I90l>, 
Rvachoaji V. Lalin, G I! 304 (18S2) 

(9) Indro lAjcIum v Grab, 10 VV R 151 

\1863} \ 

(10) NamnDaap VlalitsbOiina.lOW R 
174 (1868), Kwto i Gobmd, W R 133 


dm 

(1 1) Gyarau Seal v Issur ChunUen 2 W* R 
158 (1805) Potan v Shsm Chsnd, I W B 
220 (1864), xTuggodutoba t llaran Chuoder, 
10 TV R 108. no {iSC8), a c. b B 1- R 
620 , see Kartaati i> Misn Lai, 2 A 904 
(1880) 

112) Ka3»R,arM Kahu.SAA J21 (1900,1; 
sec alao Beckivun v lvishl9 jeebos, ^lareb 
^78 (4S65I f GoiVis MiiidooTT) i ^leecoo 
flissa, 7 VP B 4^, 490 (18G7) . MohesA » 
Sosliee. 6 W R 196 (1860) , RadLaaatb r 
KUaUut, 17\V R B58(1S72), Kdpo Sitigh 
e Tbekoor Siogh, i5 IV R 429 (JS?!/, 
BflXhal i> ProUp. 12 W R 4&5 {1809), 
tionjb a reAis^ lo csercjse tho discretion 
•veatcdieo^iid be ancryor of procedure Ram 
Fiari t Ka!iu, aiipm, vhere again tbe Court, 
ttu>U(;It noi satistied that evidence is neces 
sary, allow a it, the High Court toay interfiTe, 
Hafia Abdul v Sri K&sen, ll C. 179/ 3J2, 
«3 (188 1} i Burga i- Jai A^'oralft, 33 A- 379 
(1911) 

(13) PoreehKatht Kisto-3JohaD,3BL.R. 
App 105(1869) 



In'**! inrcrfipjitjc’n , (11 «n»tpnc f»r rxmjtioii t( joint ilcfir* ,(«’) rrfii*il of 
po'itKtn !o «Tn*-n 1 j latrt ,(^) molo of rxrctJtion,(4) of PuU for fpocific 

p^fomm o for tlrUi ,(*) irfn**! !o pa»\ »n onlrr ■llowinp ftti apj'O*! n 
fal' or lo ftAn*! an npi’oal b\ hia Fon who 1 ad nncp come of ftpo , (6) tcfu'il 
to paniOi A roca«Til witnr^^ ( 7 ) 

\\ 1 on apj'oal^ in ftn^1opou^ arc potnlmg in n f'lii'cnor Appollilc Court, 
the Infonor Court of Apposl if it dorido iho appoxl without waiting for the 
deciMon of the Supenor Appellate Court in the anilogou^ ca«e< tloea not excrci'c 
■X xnw divtrtion (?) 

“Or to Eorac ueage**— U^go haxmg tho force of “law’ moans a 
local or family usage na di»tingui*i e<l from the general law ('•) A finding 
upon the cxidence on a quealion of custom is one of fact (Id) The right of 
user is suhstanlnclj a rjue«UQO of fact to Itc dotertiiincd upon the cxidcnco 
furnished hj the litigants If tho Lower Appollalo Court has not made ans 
error of law in drawing an inference from the exidcncc produced to supjKiit 
fuch a right, then the High Court in second appeal will not interfere (11) A 
local usage or custom being in its nature such ns might neceasanl} nUcct 
not onh parties to the particular litigation and their privir* hut whole 
bodies of people, stands on a footing similar to a matter of law denxed from 
other sources than usage So, though this section disallows a second appeal 
with reference to findings of fact \et the existence or non existence of a usage 
hasiog the force of law is unafleeted b) such di>alIowancc Consequently it 
IS tho duty of the High Court when it has to pronounce upon that question, 
to examine cMdcncc bearing upon it, not onl> as to the sufQciency thereof to 
establish all the clcmcDts (antiquit) uniformit}, etc) required to constitute 
a \alid usage haMng the force of law but also the credibility of the CMdcsce 
relied on and the weight due to it (12) \N’bcther or not a custom exists la a 


(1) GraUsm r Lopn 1 Vi It 111 
BjLunt r ?<■«»«, 1 tt U 196 (1661) 
2’oornot Chun«lcr^•th 1 It 219(1861) 
Ituh itcharre t Salicb Ito^, 12 \t It ~C 
(18G0) [but tba Court will interfere if icry 
strong grounds arc sliown] 

(2) llera Itof r Gungsdhsr 21 It J86 
(1875) 

(3) Watson r Diguar.lOW It 87(1868) 

(4) Dwarkanath i Unaoda, 8 It 319 
1807) 

(6) Bfokund v Chofay UU, 10 C 1061 
1007 (1884) 

(6) Sbama Charan Gbosc r larak Nath 
ilulihopadhya 3 B L. R 115 (1869) 

(7) PranKistov Kalco Dus 7 W R 460 
(1807) 

(8) Gobind Ramanuja v Lakbmi 11 
OWN 112, 116(1906) 

(0) Ram Gopal r ShamaKhaton 20 C 93 
at r 09 (1892) 


<IO)S>rd Ml t Goi<a] Das 13 R 
420, 422 (1870) compare KaLarla Abbayja 
« Rajatrnkata 29 'll 21 29(100'i), Hasim 
All t AUtul Rahmau 2S A 693(1000) Sco 
Durga Cbaran V Rsghunatli 18C L.d 559 
( 1913), Cl I IcncD of a custom 

(11) Alaboraed Ati t Jugal Ram 6 U L. 
R Ap 81 (18"0) sc 14 t\ R 124 see 
tVurccrooddeen » Shiobund 11 t\ R 
285 286(1809) 

(12) KakarUAbbayyav Rajatciikata,29 
21 24 28(1005), Bco also Jfanumantamma 
I Uami Rcddi 4 M. 272 (1881) Mirabivi 
I Vellcyanna 8 At 461 (1885) Eranjoli 
Aishnut Eranjoli Ktisbnan 7M 3 (1883) 
con|r«s SCO Hurcehar t Judoonath, 10 
W R 153 (1808), Sjed Ah i Gopal Das, 
13 W R 420 421 (1870), Hurry Churn t 
MimaiChand 10 C 133 (1883), Bai Shirin 
lUiv Khorsedji 22 B 430,433(1806) 
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question of fact But if the Lower Appellate Comt lias acted upon illegal 
evidence or has come to a decision upon evidence as to the custom which is 


High Court m second appeal isnot bound to examine and consider the evidence 
in all cases when the existence or non existence of an alleged custom is the sole 
question at issue (1) 

“Failed to determine some material issue ' — ^As to failuie to deter 
mine a material issue, see cases noted (i) The Lower Appellate Court, if it 
does not accept, must displace the findings arrived at by the &st Court (3) 

It 13 impossible to lay down any general rule as to when the Court should 
consider that the reasons for a particular finding by the Lower Appellate Court 
must be stated There may be many cases in which the omission to state 
the reasons would render the judgment so unintelligible that the Court, in 
second appeal could not pronounce any opinion upon whether it was right in 
law In such a case a Court would no doubt require the reasons to be stated 
But there may be cases in which the Court would not think it necessary to 
require them and the case wiU not be sent back It is not the law that when 
ever the Judge of an Appellate Court thinks that one set of witnesses is 
trustworthy, ho is bound to gn e hisrcasons font (1) AVhero the Lower Appellate 
Court fully adopts the reasoning and the conclusions of the first Court, 
it 18 not bound to set out the reasons for its decision with the same 
fulness as if it was deciding the case m the Court of first instance or as if it 
was reversing the judgment below It may supply some additional reasons 
but the insufficiency of these additional reasons or the absence of any would 
not justify second appeal (5) 'When a person has put forward his defence 
in a general way and allowed an issue to be framed upon it which has been 
found against him m the Lower Appellate Court, he will not bo allowed to say 
in special appeal, “ here is a question of fact which the Courts below have not 


(IJ Hasliim All t Abilul Ralimsii 2S A 
CDS (1900) 

(2) Ksilash t Kunja 4 C L J 80 (1906) 
Kamkar Gopalji v Gangarani 10 B 645 547 
(1891) Copal V fekaet 8W R 333(1867) 
Wise t Hecra Lai 16 W R 160(1871) 
[wbero this is bj mistake application may be 
by Tonew], Bistoo t Lalla Byjnalh 16 
W R 60 (1871) Goluck ^ath t Kirli 
Cliunder 10 G 045 051 (iSSb) Kristo 
Gob ml V Ganga Pershad 23 W R 266 
(1875), Ooogleo Sahoo t Prcnilal Sahoo 7 
C 148 160 (1881) 'Mohorura Sheikh r 
l»okowri 7 B L. R App 17 (1870) Kiisto 
Chnrn v Dwarkanath 10 W R 32 (1868) 

(3) ProtapliaratQt Rsghurani 6C11T N 
18o 189 190(1901), T.allokyft Mobmi Dbsi 


t> Kali Prasanna Ghose 11 C IV K 380 389 
(1907) 

(4) Shumshuxooddy i Jan vrahomed, 21 
VV R 260 2C1 (1874) 

(5) Shameo Mahomed t> Prodhan Palec 5 
IV R 178 (1866) but \ here the Appellate 
Court rejects evidence accepted by the first 
Court OP comes to a contrary conclusion it 
should give its reasons for differing Shoo 
dyal t Hodgkmaon 24 VV H 342 (1875) 
Sola hhidl av t Venkatesl 1C B 540 545 
(1891) Abdul Eohmanu Sofy 24 VV R 293 
(1875), though as to the omission to do so 
SCO Mukdum un nissa v Nokhy Smgh 25 
W R 296 (1875) Lucldieo Monee t 
Bajkissore 4 VV R 106 (1865) 
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foun 1, a*i I t’ frc I to I am rnlitloil t** 1 »»\p ll r tVcico " wlictj j{ ll c 

qU''«lionhii 1 1 f'n t»i»o 1 1'oforo tl e lower C«ur!« l! on* tnipl I orn ft findinp 

upon jl (I) 

“ Error or dcTccl In Ihc procedure * — \n error or drfrct m i roccdurc 
ma% ron«.i*t in ilic omi«»ioa to rMtl** l•'ue^,(2) inj roper remand, (3) dif 
mi fiDR ft »uit ff r false arnfication instead of dispo»inc oI it on tlic merits , (4) 
ftdjulicatinp in the al'cncr of, »nd witl out notire to the respondent , (3) 
ftlloftins ft reaiew of judgment nithout inquiring into the cxi«tcncc of grounds 
upon which a reajcw is permi'Mble (6) The «mount of damage is ft question 
of fact unless sueh amount W beaond legal limits if there l*e nna (7) A 
mistaVe of ftccount is not nn error of law or proredure (b) thtuigli the 
pnnciple on wl ich it has been taVen maa be The Court hos interfered where 
a commission returned unexecuted was not rent a second time (9) Tlicre is 
error where n Court which has ordered ft locul mae»tipation proceeds to 
determine the ea«c before its return (10) llefu«al to tahe or record eandence (11) 
IS an error of procedure ‘'o is the omission to stntc the real question to he 
determined nnd to examine csndencc with reference to the right issues , (12) 
ftnd to taVc notice o! ft nous irregularities in the first Court ftud to render 
accurate its decree; (13) deriding a suit on a ca*o not set up bytho parties 
nor warranted by the caudenee (If) For other eases sec notes to tho section 
poMiffi It is not sufTicient that there should be sucli error It must Laao 
been substantial and such as ma) j*o«sibty Imao aflectcd t)ie dcci«ion on the 
ments (rtde jw*0 


(1) lijkuntr Phunjmt, It) U It lOt I0.> 
(1873) 

(2) beo Mt Mitna i Sjni I 1 ail Uul>, 13 
SL 1 A. 373, BM), 383 (18*0) Uewan 
Pertbad t JanVeo Pcrebsil 11 'SI I A SI, 
27(1630), Shco Sahoy t Ikchun bmgb S. 

II. 31 (1874), Jngobunlhoo r Sre« 
Narain, 20tV It 163(1873), Gonga5Ioaeo 
t liBur Chunder, 17 \\ It 403(1872), Itsm 
Kant r Guneshcc, C At It 47 (1800], 
^owcowTioi Mookta, 2AA It 181(1803) 

(3) See Itam Kant v Gunesheo, #vpru 
NanabliaiNarotamdaBt 1 atnBhet,CIl U C 
K , A. C J 106, 108 (1809) 

(4) Sbatna Soondareo V Bohunooddeen 21 
A\ 11 71 (1875) 

(5) Balaji Bau t Sitlial Iioy, 19 M 414 
(1890) 

(6) Bhyrub Cbunder Surinab t Madbub 
Ram, 20 \V B 84, 85 (1873), Chunter 
Auggrodany t Loodun Bam, 25 A\ B 324 
(1870), Parbutty i Protap, 23 AV It 275 
(1875), Koleemooddecn i Heerun 24 AV It 
g8b (1675) 


(7) JogeBbxrar t Dmaraui 3 t K J 140 
(189$), Banf^ Madbub i BhoUnath 10 
AV U 101 105(180$), Jol.uroodcent Dabco 
Perabad. 13AA B 22 23(18‘0) 

(8) Bam Kant i Kaleo ^Ioban 22 AA 1 
310 (1874) 

(0) JbDteo Singh i Gopal bingb 22 AA B 
457 (1876) 

(10) SUdlici SiogU t KasbiSing IGA 342 
313 (1801) 

(U) MoDila) t Kbiroda 20 C 740 7^3 
(1893), Surm Pac i Ubhman Bao 2A H 
C R 200(18''0), Bameaaftr « Shib J>arain 
14 AA II 419 420 (1870) [procedure to bo 
followed in Burh cases bco alao Ba] Liikhec t 
Oohool, 13 At I A 209 225 22G (18C9)J, 
Mohun Singb v Jugbutty Koocr 21 AV U 
297 (1875) 

(12) Cbunder Aluiioo i MaiUioo IXy, 23 AA 
It 100(1875) wl (ro a remand uas ordered 

(13) Ram Cooraar t Kaleo Coomar, 10 
AV R 279 (1668) (case remanded) 

(14) Shivabasapa t Sangappa, 2J B 1 
(1004) 



412 


'llli- CODF 01 CIVIL TROCKOURK 


l*AfiTVIX 
btCi IQO-lOl 


“ Upon the merits ” — This is one of 6e\ eial provisions in -which the 
Legislature has indicated its intention that substantial justice and not tcchni 
caht) 18 to he looked to An ctroi in procedure winch does not affect the decision 
of the case on the merits wall not confer a right of second appeal (1) This is 
a matter which must be determined in each case according to its circumstances 
Insect 372 (Act tTII of 1859) the word “ possibly " did not occur It ran as 
follows “ ivliich matj haic produced error or defect , ' and the word “ may " 
Was construed not to imply “ may by some possibility ” but " may not improb 
ably ” It was for the High Court Judges to exercise theic discretion in determin- 
ing whether there v aa such a probabibty, whether there had been a fair and 
sufficient trial, and whether litigation had reached a stage at which it ought 
to cease or not The word “possibly” was accordingly introduced,(2) -which 
avoided any necessity for the consideration of the evidence 

Ex parte appellate decree — A respondent m whose absence an appeal 
has been heard ex farie and against whom judgment has been giv en, may prefer 
a second appeal from the decree under this section, and Ins remedy is 
not hrmted to an application under 0 XLl x 2 to the Court which passed 
the decree to rehear the appeal (3) The objection that the first Court did not 
make sufficient inquiry before admitting an apphcation for reheanng and 
setting aside a former ex parte decree m favour of the plaintiff and dismissing 
the plaintiff’s suit should he taken m the lower Appellate Court, and if it is 
not taken there it can not bo raised m second appeal because it would not be 
doing justice to restore au ex parte decree which the lower Courts have, on a 
subsequent trial on the merits, found should not be renewed If the objection 
was a substantial one it should have been raised before the lower Court at the 
proper tune (4) 

Scope of appeal — ^The general rule on thoB point maybe stated to be 


(!) Sco Jagobondhoo i Sreo Ifarain 20 
\V B 183(1873), Buldco-^ershad V Golab 
Khan 6N W P.H C R 101,103(1874), 
Gojraj Singh i Bijai Smgh, 6 N W P 
lit, 117 (1874), Mohima Chandra t Atul 
Chandra, 24 C 510 (1897) {zniajoiod<!r ©f 
causes of action) , Heera Lall t> Bistoo Lai, 
22 W B 283 (1874). Mahomed Hossein t 
Potnu, 20 W B 117 (1373) fiJ}, But 
Chunder i tVooma Soondutcc, 23 tV B 170 
(1875)[docnmentTeccnedwithout objcctinn) 
Harant Rus8ick,20W B (.3 (1873) fwant 
of stamp], Jaduv KaJash 37 C 63(1900), 
Bi8>»aiiath i Baidyanath, 12 C 199, 203 
(1835). Bhagrataangji i Pcrtabaangji, 4 
B n C B 105, 108 (1867), Bran Kiato t 
Kaleo Bass 7 W. B 460 (1867) (dcfecti\c 
judgments), -Muthusnmi t Kalla BnUantha, 
18 M 418(1891), Kislo Churn t Bwaika 
nath. 10 W R 32 (1808). Goimds v 


llarunakar, 24 M. 43 (1900) [error of valua 
iion) . Hukum un ussa t Kluckdoonum, 1 
W R. 240 (1864) [hearmg of appeal before 
sale li3.cd pleoden present) , Narainbbai i 
Naroahanlier, 7 B H C R , A C J 98, 102 
(1867), [deposition read instead of oral ex 
andnation boo also Jadu Bai v Katnzak 
Ifuaatn, 8 A 576, 591 (18S6)), Shoobtil 
Chunder v Koylaah Chunder, 14 \V B 23 
(1870) [erroneous conclusion of law) , Shaikh 
LaU Mahomed t Pccc Nuzun, 18 W R 112 
(1871) [depositions of witne&^ea not token 
regnlatly) 

(2) Bam Cfaoudfaury i Kaihce Jfohun, 2J 
W B 57. 60 (1873) 

(3) Ajudhia Prasad t Baliuukund, 8 A 
354 (1886) 

(4) Boro Khasia t Jata Sirdar, 8 B L P 
78, 80 (1871) , B c , IC W R 315 



r**-? vn 

VT-r. 


Airi M>. 


lliAl »t mu«t r iinnd" wiili llnl <»t lli** Ix-forc t!i«* I^tn«'r \|’p^llnfr Court 

n< tljf UltoT rlionl 1 ImutM to tlj** rn»«* macli* in tlio Court o( fir«t in*tsnfp 
TliTonclioiit tlip Iitip-vtion t}ip aamo pronrnl of nlt.irl. nn<! (pi%r mptitionp*!) 
oI ilpfrnm f'muld Jk* put foruanl \ phinlid npppllint will not l)p nllonctl to 
pr(*onl lii« 01*0 in nn mUroh npw Blnito an<l ruling fTr*li iMiirs to fnll 
bnrk upon n ami «ltfTprrnl litlo or ra«*o of artinn from flint fir«t 
a«.‘prlPii (1) 

\ i< not (o lip iIotkIpi! m m*pcjil npjwn! iijKin a qupotion vlurli wa^ 
not rnv>(l or tn<^l or ron»iilprp»l !»j flu* lowrr Coiirfi* I’nrtir^ rmj*t not lie 
«IInwp<I to como Ix-foro tlio Ifiph Court in pj*ornI npppil nnrl rni«p n qiirition 
or tike an ohjfy’tion rrhirfi, if rnivtf or taVori in tlio fir<t Court or non in tlio 
AppclHto Court, mijlit havr boon m^t in fli««p Court' !>> ndoptm? a rourpc 
which cannot he a«lnptp<l ulien the ca*c comci before the Hiph Cruirt m 
•pedal appeal (2) Hut where tl ere wn' Miflirienf m«nn for the qursimn not 
having been rai*e<l in the lower Court' the ra«e inaa be remanilrd m jccond 
appeal with a Mcw to ha\e that question determined (3) \n appellant is 
not entitled to rai«e a question of fraud whieh was not alleged in the wTitfcn 
statement and as to which no issue was raised in the onginsl Court (4) Wicrc 
a specifie title has been alleged but not proved and the phmtiff cn 
deavoura to succeed in tlic first Court or second Court of appeal upon o title 
bj" twelve years’ adverse possession he must be prepared to show that this 
other title by twelve years’ advcr«e possession was raised in the Court of first 
instance with sufficient clearness to enable his adversary to understand tint ho 
claimed to sucreed as well by twelve years’ adverse possession ns bj the specific 


(1) Stadsnr Mslki.OA 42S, -tlO 
Roorjar Gaojs.lSU It 80(180!)). Homan 
amee c Fitambar, S W H 107 (1800) 
[thoujgb It M a different thirw to vary tho 
relict gisen to a party wLo hw proved his 
title See m this connection Taeoordeen i 
jrawabSycdAli.lI A 192(1874)], Mnthu 
sami r Ramkrisbna, 12 ST 203 (1889). 
KripaXathr Safoda, 1 W K 283 (1801), 
Sbeo Das r Bhagwan Dutt, 2 B L. It App 
15(1669), Gopal >'aTbaT t Hanmant, 0 11 
107, 110 (1881) [unless under very apectsl 
eireumstanees] . Puriag Dutt i Bro]o Kood 
war, 9W R 603,005(1808), Tcrietput Sing 
V Gossain Sndersan Das, 4 C 46,60(1878), 
Bnndabun v DbununjOy, 5 C 246, 250 
(1879), Joytara r Mobaruck, 8 C 975,980 


becnheldfJudooKathMulbcki. KalceKiisto 
Tagore,22W R 73(1874)] tbatitisanfficicnt 
that the plaint should set out the facta 
necessary to support the j lea even though 


the pKa itself !« not cxprcaslj act forth 
8rcoDa*seoi Rance LalunMonee, 12M I A 
470, 475 (1660) , Mohummud Zahoor i 
Rutta Kocr, 1 1 51 I A 468.485,466(1867), 
Imlur C^umlcr r Radha Kishore 10 C 507, 
512(1892), llahiKhani ShcrAli.SCA 381, 
331(1904), Tcksit Doorga Pershad I Vlusst 
Doorga, 13TV R 10, 11 (1870) Thocaseof 
Sankana Kalana t \ irnpakahapa, 7 B 146, 
150 (1888), was disapproved in PeniniaJ » 
Kascri 10 M 121. 125 (18D2) 

(2) ShibSuhagit Nursmgh Lall 22 IV R 
352, 35-1 (1874), per Couch, C J , see also 
Sleer Bahadoor t Sunec Churoo, 6 VV R 167 
(I8CG). Bunsee Lai t Shaikh Auladb, 22 
W R 652, 653 (1874), Jugdeep \arain < 
Decndyal, 20 VV R 174, 176 (1873) This 
case went up to the Privy Council where tho 
dccreo was varied on other grounds 3 C 
198. B c,4I A 247 (1877) 

(3) Bonomaleo v Kylash Mojoamdar, 24 
VV R 72(1675) 

(4) Prajrag Rai t Goukaran, 6 C VV N 
787. 791 (1002) 
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titlo alleged (1) The plaint lias been allowed to be amended and tbo case 
remanded for retrial (2) 

As regards objections by defendants, BUcli as arc baaed on pure points of 
law, may bo taken in second appeal for the first time provided that they do 
not involve tbo taking of any additional evidence on matters of disputed fact, (3) 
that la questions arising on the findings and not affected by any facts 
outside those findings, (4) and capable of being determined without the con* 
Bideration of any evidence other than that on the record (5) And such a 
point may be taken after remand though not ra?*cd in appeal before tbo 
remand (G) Such as ivnnt of cause of action, (7) the legal status of the 
plaintiff to come into Court at all , (8) hmitation , (9) want of jurisdiction ; (10) 
resjudicnm (11) , want of registration , (12) tholegabty of a translation ; (13) tbo 


(IJ liishna Bamck t Protab Surma 7C 
5G0, 5G3 (IfiSIJ , see also Stivo ZCuman Dcbi 
t GovmJ Tanti, 2 C 418, 423 (1877J 

(2) Mohummud Zahoot V Tbakoorance, II 
MIA 4GS. 485, 486 (1667) , Joseph v 
Solano, 9 B L R 441,453(1672], mknsh 
nan V I\aman]i, 18 B 144, 146 (1693), 
amendment was refused 

(3) Gavdsppa v Ouimallappa, 19 B 331, 
336(1694), andsceRamtorakt Dmanalh 7 
B L R 184 185 , s c., 24 W R 414 (1871) . 
Kali Mohan V Kali Krishna, 11 IV R 163. 
8 0,2 B L R app 39 (1669). Jan AJi v 
Khondkar, 14 W R 420 421 (1870) [no 
ground of appeal allowed when it would have 
to be dealt with m connection with tho cvi 
dcnco m the cause or appears capable of 
explanation] , Gajapatbi t Vasudeva, IG M 
603, Sll (1892) [it is not possible to lay 
down any precis© rule and it is not always 
easy to say what matters of fact would haro 
to bo ascertained lor the proper decision of 
each proposition of law] , Ajodbya Nath 
Cbowdhury v Keshab Cliandra Stukherjec, 
11 C W N 1127 (1907) 

(1) Nagesh v Guru Rao, 17 B 30$, 305 
(1892), Sbarfudinv Qovind, 27B 452,466 
(1902) In Rachawa i Shiyayogaps, 18 B 
679, 083 (1893), tho Court refused to allow 
defendant to set up a new right diScruig m 
hind and not merely in degree 

(5) Tahare An8nda,14C 680,690(1887) 

(0) Darimba i Nilmonee, 15 W R 181 
(1871) 

(7) Lachman v Bahadur, 2 A 884, 887, 
888 (1880), Spankio, J , dissent ; Jan iUi t 
lUiondkar, 14 W R 420, 421 (1870), contra, 
Bukah All V Joyamnt, 11 W B 248 (1869) , 
and SCO per Marhby, J , in Trdochan v OogaD, 
V 


21 W R 413 (1875) 

(8) I(L Bftlaramv MangtaDas, 11 C W 
N 959(1007) 

(0) Id , cort/ro ShiTapai I)odXagaya,U 
B 114, 110 (1886) , and m Raghu Nath i 
ParcsbraiD, 9 C G35, 036 (1882), no ebjeclwa 
under sect 001 of tho lost Cods was taken 
As to objection after remand, see In re Sliiza 
Bahadoor, B L B , P B 429, 432 (1806) , 
Battu t Kasai, 8 B 53S (1884) See notes 
to 0 XLT r 2 

(W) Id ,Kamayyat Subbatayadeo, ISM 
25 27 (1887) , Sajad Nyamtula t Nana, 13 
B 434, 427 , Velayudam r Axunachalam, 13 
M 213(1889) NidhiLalt Mazbar Eusam, 
7 A 230 (1884) In Bhihaji v. Pandu, ID B 
43 (1893), Axtuddin v Bsmanagra, H 0. 
605, 610 (1887), Biru Mahata v Shyama 
Churn, 22 C 483 (1895), tho objection was 
held not to go to jurisdiction As to objee 
tions alter remand, sea Kesbav v Vinayak, 
23 B 22, 26 (1897) , Timulji i Fatvanjl, 6 
B E 0. R , A C J J67 (1808). 

(11) Muhammad Ismail V Chutter Singh, 4 
A. 69, 71 (1831), soma of Strachey, J’s, 
obserrations were held to bo o&itcr dicta in 
KanahatLalu Suraj Kunwar, 21 A 446,447, 
448 (1899) [but not if it cannot he decided 
on the record andfresh issues are necessary], 
Banchod i Bczanji, 20 B 86, 02 (1891) 
[objection to paupft suit] 

(12) OomatoolFatimav Ghnnnoo,l9W B 
23 (1872) , but SCO Joy Gopal t> Thakoo 
motieo, U W It 231 (1869) 

(13) KuppaGuruKalv Dorasami, 6 JL 76, 
78 (1882) In Joytara Dasseo v Boy 
Chwuler, 1 W R 136 (1864), the objectlonas 
to tho invalKhty of tho adoption was not 
taken In the grounds of appeal, not in Roy 
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irrpl'’VftnrT of (1) for an rrmnoom omi<sinn fo object to tlic omission 

of inrloranl tc'* jmon\ •loi's not m Ar it staiIaMo a* a prouticl of jtKlprrcnl , an 
objftclim Appeann? on tliC fare of a ijolirr (2) 

An objection on tl o projnfl of misjoinder, (3) wlietber of pirtiM or cnu«cA 
of oftim no*t now under feet Pl fhow that tho merits Jiaac been 
alTeeted 

Bat a mixed question of Uw and fact cannot be rai«ed for the firft time in 
fecond appeal Po an objection haa l>ecn dmllowed on a qiieaimn of title , (4) 
as also that a snil was barred under fed 211 of the Hat Code, tlio objection 
bcini: one not of pure law but depending upon the facta (5) and aa to the com- 
petenev of an agent to jue (C) And defendanta mil not be allowed to Pet up 
for the first time in perond appeal a ease which inxoKea an inquira into facta 
not ascertained in the Court below (7) A question of jurisdiction, or indeed 
anr other que»tion which depends upon a question of fact svhieh has not been 
determineil by the lower Court or admitted hy both parties, will not be allowed 
to be rai«cd (6) It has been roccntlj held that the construction of a document 
IS a question of law whieh Judges in second appeal are not precluded from con- 
sidering by any finding of a lower Appellate Court based on such document (9) 
A defendant mar estop hun«elf from setting up a defence So a defendant 


depositions tahea in a forruor litigation cannot object m appeol that tlic witnesses 


Goodurr Dliuaocsliur, 7 C L. R 117(1880). 
where the question was as to tho esccolion 
of aliquot portion of decree I.acbman t 
Bahadur, 2 A. 881 (1880) , but see Bombay 
Bunnah etc , (^rp e Smith, 17 B 107, 
221 (1892) 

(1) hliUer r Madbo Das, 23 I A 100 
(1696), AothorB’ETidcneeAtt, 4thed p 32, 
qusre therefore as to Bapukhanclu i Dsji 
Jivaji 14 B 372, 377 (1889) 

(2) AhsanuUa e Ilurco, 19 I A 191 l9o 
s c,20C 80(1892) 

(3) See Sloidin Kutti t Krishnan, 10 M 
323, 329 (1887), Dhondiba t Ramebaodra, 
5 B 654, COl (1831), Mania v Gulzar, 10 A 
130 (1893) , Tarinee v Hunsman, 20 W R 
240 (1873), Majalurte Narayana, 3 U. 359, 
3C3 (1881), Ram Dyal i Bara Doola), 11 
W R. 273 (1869) , Tiluck v JIuddnn, 12 
W R 504 (1869) , Boydo Nath V Grish, 3 C 
26, 29 (1877), Ghulara v Mustakiri, ISA 
109, 111 (1895) [objection under sect 89 
Transfer of Property Act] , Dodhu t Uad 
havrao, 18B 110, 113 (1893), Dhuruin Das 
V Shama Roondn 3 M. I A 229, 212 


(1813) 

(4) \aranjt t Lallti Akhu 9 B 233 287 
(1833), Umrao Bibi t Mahomed Rojabi 27 
C 205 207(1899), s c 4C U V 70 

(5) Biru Mahata t Shyama Churn, 22 C 
483 (1893) 

(0) Soorendro Nath Roy t Rughoobur 
D>ol. 16 W R 392 (1871) 

(7) UmbiU t Nadir, 11 W R 133, 134 
(1869) 

(S) Luteefoonnissa i Poolin, W R F B 
31, 32 33 (18C3), seo also Tho Court ot 
Wards v Roop Jloonjuree, 25 W R 2C0 
(1876) , Ramanund v Urnokalco, 2 W R 
257 (1865) , and ace where there are findings 
Nilratanv Ram Button, 5 C W N 627, 629 
(1901) 

(0) Lain Fateh Chand t Ram Kishcn, 
391 A 247(1912), 34 A 5-9, IOC W N 
1033 (PC), 14 Bom L R 1010 

(10) Suttyabhama Dasscc t Krishna Chun 
dcr Chatterjeo, 6 C 65, 58, 69 (1880), see 
Dabee Misscr v hlungut ^leah, 2 C. L. R 
208 (1878) , Norendra v Bhupendra, 23 C 
374, 392 {1893} 
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sliould have been called and examined (1) Parties who allow a suit to be con 
ducted in the lower Courts as if a certain fact was admitted cannot afterwards 
in special appeal question it and recede from the tacit understanding (2) And 
if any irrcgulanty has been committed at the instance of an appellant or with 
liis consent he has no just ground of complaint in appeaL(3) 

The not tahing or pressing an objection in the lower Court may not only 
satisfy the Court that the parties did not intend to tahe it as they knew there 
was nothing in it , (4) but may also act where facts are involved by waj of 
estoppel Tor had the objection been taken it might haic been met On tlic 
same principle an objection for the first time m appeal that the plamt did not 
ask for further relief has been disallowed for if taken the plaint might have 
been amended and may be amended in appeal (0) Ait objection will not he 
allowed winch, if taken at the proper time might haN e been removed (6) On 
this principle, if secondary cvidenre is admitted without objection, the Court 
of Appeal wiU not entertain an objection that primary evidence should have 
been given (7) In the case of alleged irregularity it is a safe maxim for a Court 
of Appeal to be governed by that an objection which if taken might have been 
cured and which was not taken in the Court below shall not be taken in the 
Court of Appeal (8) An appellant will not be allowed to raise in the Couit of 
Appeal a point which he did not raise m the Court below even though there is 
some evidence in support of it if the nature of that evidence is such that by 
any possibility, the respondent might have been able to rebut it jf the point had 
been raised originally (9) 

If an appellant in a second appeal was contented and by his conduct he 
shows that he elects to take hts chance of having the decree of the first Court 
confirmed on appeal on the evidence before the Court lie cannot bo heard 
afterwards to complain in second appeal that there was a material iiregulanty 
m the conduct of the case, on the ground that all his evidence was not before 
the appeal Court which reversed the first decree It is his business to have 
brought to the notice of the lower Appellate Court that all his witnesses were 
not examined before the first Court and not having done so, be cannot in 
second appeal, take the objection in order to have tbe chance of a second trial (10) 
Such objection if not raised in the Court below, and if it appears tliat 


( 1 ) Lakshman V Amnt 24 B 591 (1900), 
«o<'fllso WarcerJcmaiJart NoorAli 12W R. 
J3 U8f>9) See Easjji t Abdol 15 C W N 
10 (1910) where second appeal allowed on 
the ground of waiver 

(2) Dwaji r Godsdbhal 2 B H C R 28 
(1865), Hobjino CSiunder t BamKishore 15 
B L. R 142 155 (1875) 

(3) Afahsrajah Nitraaur r bund Lai Stngh 
I A J99 220{J8C0)u 

(4) Sooreadro Nath Roy r Pugboobw 
Dyal 15 W R 392 (1871) 

(5) Limba Krishna t Rama Piroplu 13 B 
54S C51 (1898) Chomu v Urama 14 >L 40 
48 (IRIO) Similarly in the fa«e of an objec 


turn that the case was not one in which a 
declaratory decree should hare been made 
hlaganlal t Gownel Lai )5 B 6D7, 701 
(1891) 

(6) Avudh Behaiee » Ram Roy, 18 W R 
105 (1872) 

(7) See Avithois Lsodence Act, 4th cl 
p 32 

(8) Dhurum Das t Sbama Soondn, 3 5t 
I A 229 242 (JS43) 

(9) Tx parte- Futh, 10 Ch D 410 429 
(1881) 

(10) Golem r Haji Badtulin 13 B 
337 (1808) 
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ID npplicnion mido ti» h^\<* tlio tlio Court of 

sivnnil ftppcil iTill not entertain (I) \n<l if llo flr«t Court clrrhring itvlf to 
bo Rati^ficd with the CMilcnre of nn} oni* wilnovi docs not think it nccpRsir) 
to examine any further vntneRSea whom the pliintifl ^n^ ha\o adduced, and 
the I/iwcr Appcllntc Court, on appeal not Iteiiip (iitKfied witli tl e cMdencc of 
that witness, <li«misses the whole amt the Iliph Court on second appeal mas 
►end the case back for the examination of witnesses whom the J/iwer Appellate 
Court may think fit to examine The fact that the first Court did not think it 
necessarj to ci,amine other anfnesva maa Ik* brought to the notice of the Lower 
Vppcllate Court b} the parts coneeme<l, or it inaj appear in the judgment of 
the first Court (2) If the Court of first initance lieins satisfied that the plain 
tifTfl case could not be cstabbalied refuses to examine defendant’s witnesses 
and dismisses tlio Buit, but tlic Ijower Appellate Court differing from the first 
Court, giaca the plaintiff a decree the objection that tlie proceethnps before 
the first Court were irrepilar should be taken before the Lower Appellate 
Court, and if it is not taken there the Aj>|)cllate Court in scrond appeal will not 
entertain it (3) 

The second Appellate Court la not the Court m whicli errors of proecdun 
of the Court of first instance arc to be remedied where the error 1ms not been 
nude the pajund of complaint in the lower Court and the first Court of Ippeal 
liiiLS where any teal grieaancc or other just cause of complaint nn«es to a plamtifT 
from the first Court’s refusal to examine his sntnesscs it is his first dutj to bring 
tlio matter pronunentU to the notice of the I/iwer Appellate Court in 
Ins grounds of appeal Failing (<> do so he cannot be allowed to urge 
It as a plea in special apjieal (4) If either of the lower Courts refuses to enter 
tain any material issue suggested hj the defendant it would afford him 
good ground of complaint against their proceedings But when ho did 
not raise the issue in the lower Courts which he wants to raise m second 
appeal he will not be allowed to raise it m second appeal A party will not 
be allowed, on special appeal, to go behind the issues by which ho was content 
to abide in the Court below f5) 


102 No second appeal shall be in any suit of the natuio [s 
No second appeal In cognizable hy Courts of Small Causes, ^\hpn 
certain suits. the amount or value of the subject mattei 

of the original suit docs not exceed five Imndred rupees 

Object of section — This section (6) is a reproduction of sect 27 Act 
XXIIl of 18G1 Suits tnable by Courts of Small Causes aro speaking btoadlj 
suits of a comparatively simple character and of small pecuniar} value 


(1) Som&sckliarav Subliadratnaji GlI 5‘*4 
'127 (1882) 

(2) Hurish V Copal 20 W R 203 (18”J) 
Rapuv Sheikh Ahmed 13 B 337 (1874) 

(3) Goordat t Puran 12 U B 103 
(1869) 

(4) Onooroop v HeeraUonee, 11 W R 419 


(1869) Osman Singh v Chummun 1 1 U R 
87,88(1871) 

(3) Shaikh Ahme 1 v Shaikh Sonaoollah 
8\V R 5(1867) 

(6) For the history of the section seo 
Soundararu Ayyar t <5enn n Naickan 23 '1 
54- 654 (1900) 


2 h 
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If the suit 13 actually tned by a Small Cause Court then no appeal is allowed 
There aro howo\ cr many suits which would be triable by a Small Cause Court 
li one existed with local and peciimaty 3 uaadiction but which arc in fact tned 
as onginal suits by a Diatnct Munsif Court because there la no Small 
Cause Court competent to try thorn In these suits a first appeal is 
allowed by the Code But a second appeal is disallowed by this section as it 
18 considered that such cases as como within it are not eufficiently important 
to be entitled to a second appeal (1) 

“No second appeal' — ■TheBectiontcfcrstosecondappcals that is appeals 


whether a second appeal besin execution m a siut of a Small Cause n-vture the 
test 13 net the amount claimed in the execution proceedings but the amount of 
the subject matter of the amt (4) 

“ Of the nature cognizable —The nature of a suit must be ascertained 
by considering all the allegations m the plaint and the prayer In determining 
avhether or not a second appeal la barred the Court ought to regard the amt not 
as it ought to have been framed but aa it is in fact framed and brought 
unless the plamtifE has with the object of evading the jumdiction of a 
Court of Small Causes and bringing tbe auit in the ordinal) Courts added a 
claim for a relief to winch he knows he la not in law entitled.(5) The Court 
innat look to the nature of the suit as brought by the plaintiff and not to the 
nature of the defence to determine wlietlier or not the Court of Small Causes 
has jurisdiction It is not in the power of a defendant to oust the Court of a 
junsdiction that it otherwise has by the mere raising of a plea of title The 
/onaj?des of the plea can not effect the question for such a plea whether 
made bond f de or not would 1 nve to be inquired into WTicic such a plea is 
raised the Court of Small Cau'^es has tl e power to inquire into it and 


(1) Seo Soandaram Ayyar » Scan a c 
1 an 23 M B63 (1000) 

(2) Agbandh Mabto ti Almllah 11 C W 
N 80'* 8G5 (190") Collector of Bioor « 
Jafar A1 Khan 3 A 18 (1880) (order of 
remand] Mahadev Nar* ngb t> Rnglio 
Keshau 7B 29'* (1SS3) [dist Slafl niBSatb 
Chow V Sab n CJiandra Kundtr C "24 
(1891) Mil ch ■wa'^ followed HI Jhatiday Lai » 
Samau Lai 21 \ 291 (1899) in erhich it 
was held that no appeal lay fro m an order of 
remand when such order vas itself made m 
an appeal under sect S88 of tbe last Code 
from an order under sect ISo of that Code] 
GolamHuseni SayadMusa 8B 760{18W) 
Chunoa Tamhic Cbmnanna 1911 391 339 
(189C1. 


(3) Sn Bultov 1 Babutatn II C 169 
{I8fi5)' Lala Kandha Pershad t Lala Bchary 
fal 250 8"2(189S) Shyama Charan W tter 
t> D hendra Ldth Mukerjee 27 C 481 487 
(1900) Aithalau Sabhanna 12H 11G(188S) 
(see at p 117 as to execution aga nsliranioTe 
aWc property] Herakb » Rata ‘^atup 12 A 
579 (1690) n Z?oyal t Patrakhan J8 A 
481 (1896) Beaty Lai Singh t Radha Nath 
Sngh ilC W L 861 (1907) Narayan » 
Nagndas SOB 113 (I90 j) 

(4) Jilavula Ammal t Mavula Thambi 17 
MIJ37C(I90G) SriBuUovBhattacharji 
V Ifaburant Cl attopa Ibya II C 169(1885) 

(5) HarishChan Irat Larayana " 4 11 o08 
610 oil (1901) seo also Mullapud i ton 
katsaarasiraha 19 ai 3‘‘9(I896) 
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ilpjonninc it for tl o ol tlir Mut it lin< jun'diction to try (1) lU 

nicrpU a*Vinj! in tlip aUpTmti\p, for an account of t!ic profit**, the phinfifl 
cm not enmort rt suit copniztUo 1>\ a Court of Small Cftu*c9 into one of a 
difcrrnt mturc Wicrc a d^'fimto sum only n to be o'cortaincd, Mr the 
amrunt of pmfits reccncd bj the defendant duiin;; the year? m question, from 
winch br a umple calculation what the plamtilTa share in tho'e profits 
amounts to can be ascertained, there »a no account williin the meaning of 
Alt 31, sect II of the Small Cause Court Act to be taken and no second appeal 
lies (J!) ^\*herc nil the relief which the plaintiiT claimed in hia plaint 
could be obtained in his amt without asking foi a declaration the addition of 
the prayer for a declaration was held not to present the suit l>cing of the nature 
cognizable in Courts of Small Causes (3) The anlue of the subject matter 
of the suit must be delerminnl by rchrence to the anlue put by the 
plaintifi upon it in the phmt not only for fiscal pnrpo'is but abo for 
purpo'cs of jurisdiction (•}) The terms of the rcction do not refer to the 
amount in dispute at the time the appeal is preferred, but to tlie amount or 
aaluc of the subject matter of the original suit (u) The proaisions of sect 
144 Bengal Tcnaiica Act do not oaernde the proaisions of this fcction Tlie 
former section determines the renne, but it has no bearing upon the question 
of the nature of the suit (C) Wierc a plaint is presented m a Court liaamg 
both ordinary and Small Cause yiinediction, the suit is still cognizable by o 
Small Cause Court (7) TMiere it acas urged that tliough actually a “Small 
Cause” the suit haaing been instituted and dealt with m the ordinary Court 
that circumstance invoUed the consequence that a second aj'pcal would hi, 
it was ruled that this was not so that the nature of the cause was not aariable 
in any way according to tlie Court m which it was brought and that 
a Small Cause was such whereacr instituted The woids suit of the nature 
cognizable, etc are cqualK applicable svhethcr the suit is brought in a 
Small Cause or any other Court (8) k\lien a Subordinate Tiidgc insested 
with Small Cause Court Jurisdiction tries a Small Cause suit under his 
ordinary jurisdiction, the charactci of the auit is not altered b\ tlie mode in 


(1) Dapuji V Kurarji, IS B 400 405 
(1800), see also Itirett Carnac v Oocvldan 

20 B 15, 45(180j), ilotiwli t Sheik Tiru, 
2 C 470 F B (1877) , eeo also Slonappa i 
McCarthy. 3 M 192, 139, 200 F B (1881) 
Kali Krishna t Izzatannissa 24 C 557 
5G0, 501 (1897), Soundarom i Senma 23 
SI 617, 557 F B (1900), Karayant BaUji 

21 B 248 (18Jd) 

(2) Narayan t BaUji 21 B 248 2’'0 
(1897), SCO al5otasude\ t Bamo'iar,Oili>in 
L P. 370, 373 (1901) 

(3) Uamachcmlraiyar v AooruUa 30 M 
lOJ, 103(1905) 

(4) Kansraji Itatni 27 \ 200 202(1004) 

(5) Sn Bullov t Baburam 11 ( ICO, 
1"2(18S5}, see aNoMavula Animal i Mamh 


Maracoir 30 M 212 213 (1900), Kah t 
lazlar I5C \\ N 454(1910) 

(C) I*ango i HoUonay, 26 C 842, 844 
(1899). 8 c 40 M ^ 05 

(7) tenayaki Knshnarao 25 B 027,529 
(1901) 

(8) Kalian Dajalv KabanNarer 9B 259 
265(1881) I,ala KamUia Porshad < Bchary 
Lol 25 C 872 (1898) U) on tho question 
whether a second appeal lies in a matter of 
jurisdiction [Dyebukeu Nundan t Aludlioo 
Mutty IC 123 (1875) <b«s from Moliadco 
« KudhooRam 2G A 358 (1904)] tho law 
lias been altcwl since tho passing ol that 
decision Suresh Chandra Moitra t Kri^to 
Runi-im Dasi 21C 249,251 (1893) 
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\y1ucIi tkc Suboidmate Judge excTciBes bw )unsdiction (1) 'Moieoser, a fcuit 
docs not cease to bo a suit cognizable by a Small Cause Court bj reason of the 
defendant having by -way of set off made a counter chim for Rs 120, when 
the pecuniary Unut of the jurisdiction of the Court ln^ested mth the juris 
diction of a Court of Small Causes was Its 50 (2) If a suit is cognizable bj a 
Court of Small Causes, then, notwithstanding the fact that the plaint was returned 
by the Small Cause Court to be filed m the Cml Court, on the ground 
that the suit involved a question of title tins section applies if the value 
of the subject matter oi tbo smt is below !!<) 5D0 Sect 23 of the Pro 
vincial Small Cause Court Act is oidy an enabling section and enables 
the Court at any stage of the proceedings, to return the plaint m order that 
it ma) be presented to any Court which could detorramo the title, but that 
section docs not saj that such suits shall not be eogmZable bj the Small 
Cause Court (3) E% cn if such a siut is luatitutcd in the ordinary Court 
the section will apply , because its applicability depends on the nature of the 
suit and not on tbe Court in which it is instituted and it will apply even to a 
case in which the Court which entertained the suit had no jurisdiction to tahe 
cognizance of it (4) 

The words " of a nature cognizable seem to liave reference to the subject- 
matter of the suit as distinguished from the amount of the claim (5) In deternun 
mg whether a second appeal lies under this section tie nature of tbe suit is 
it was onginallj framed is to be considered and not any form it maj subsequcntlj 
assume (6) 

Each case must be decided on its own facts with lefcience to the pro- 
visions of the Act applicable but for the purposes of reference it may be 
stated that the following suits have been held to he cognizable suit for 
money had and received to plaintiff s use, (7) suit by widow for personal 
property taken from her husband m bis lifetime (8) amt for recovery of 
certain books and money collected (9) claim on bond specially registered , (10) 
claim fox contribution in respect of debt created by virtue of the payment 


(1) ShankiubUsi i Samabhai 25 B 417 
(IDOO), Balchand v Baloram, fi Bom L R 
39S, 403 (1903), Inilra Chandra Mnketjee v 
Sriah Chandra Banerjee, 40 C 537 (1913) 

(2) Balohand i Balorain 6 Boro 1 It 
393. 403 (1903) 

(3) Rail KrisTuia Tagore e Izzatainussa. 
24 C 557, 5C0 (1897) , ace aUo Uuttu 
Knrappan v Sedan, 16 5L 98 (1891) , 8ada 
Sankat v Brij Mohun, 20 A 480 (1896) , 
Venayak v KrislmaTao, 25 B 626, 628, 629 
(1001) . Soandaram v Soonia, 23 5L 517, 
657(1900), see also Ilas)i Behan ® Sndbax, 
6C W N 087, 688(1902) 

(4) Mohadeo t Badhai Haro, 26 A 358, 
300 (1904) , see also Lala Kandhar * Lsla 
Lai Bchary, 25 C 872, 873 (1898) 

(6) Soundaram Ayyar v Scnnia NaicLan, 


23 JL 617, 656 jer Sir Arnold IVlute, CJ , 
m which case the section is fully considered 
Court Putt V Amai Chand 15 C I J 49 
(1911) 

(6) Lakehmandas t Anna B. Lane 32 
B 356 (1904) CUerryom v Nliera Poyilil 
22 M L J 47 (1911) 

(7) Alnharodi Begum t Ahhas All, 3 A 
S3l (1833) 

(8) Kapalee w Keshoram Koreh, II W B 
93. 64 (J869) 

(9) Hans Eaj t Patm 2~ A 200, 201 
(lOOi) Ihelcl suit was not one for rescission 
of contract as argued) 

(10) Sn BuUuv V Baburam,ll C ICO, 171 
(1885) , dist Vilcomal Bannerjee v Mail 
hnsudan OB L R 177, 180 (1870) 
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ttbcU , (1) suit for rontiiliuliuit wliin, InndH ti'^o *tiKiit of Intn^aid 

were m cxrlasuc cnjoMneiil of tlrfendint , (2) ^uit co "linrer to rcco\cr 
«i!nrc of hfci\ profits rralircd 1) another co sh »rrr,(3) conij laint of the act t f 
a judicial ofiicor , (4) suit for defmito sum ns income of land nltliougli dcfcndact 
raid'd the <jue<}ion of title , (5) n suit for rent , (0) suit b} tenant for rccoierr 
of excess payment taken ha landloti) in respect of rent , (7) suit for mcr’i*- 
pnifits,(S) suit for rcatoration of moacahlo proj>erty either to plamMfl o- 
s tm one as agent for him , (9) suit to iccoacr from decree holder mon**} paid 
for propertj bought m execution on ground that debtor had no salccl I 
interest , (10) suit for damages for cutting and carraing aaaaj of gras, (11) 
suit for raonev due on adjustment of accounts of profits of land , (12) im' itr 
moncj due on contract, though it may be necessarj to go mto account to 
whether amount claimed is due (13) n suit for anears of en 

Karnatns emoluments, not being a ebarge on immoa cable property , (14) o’l;:— 
suit for money on bond decided on sofcnonio thereby land was pMii ii b" 
of money, (15) eases falhng witbm the pro\T»ions of sect C9 of lie u'* 
Vet (IG) 

The following ha\c been held not cognizable — feuit for un’nbu'j i. 
sharer in joint property , (17) suit for damages for illegal or imj •• u ' *• 
or attachment , (18) or otherwise sounding m damages , (19) suit fo ' s u- *. 
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bond wberc piopcity pledged under bond W liable for amount of decree , (1) 
amt to enforce debt secured upon rmraoreable propertj' , (2) n smfc for imhlana 
allowance , (1) suits wlucli directly mvolae qncstions of title to immo\eable pro 
pertj' , (4) suit on bond hypothecating certain crops \ (&) amt against aons 
of Hindu debtor on bond executed by father , (6) a smt in respect of the with* 
holding of a rent receipt, and for Tcco\ety of money alleged to have been paid 
to xjaradar on account of arreara of rent , (7) or for arrears of Chotclidan tax 
payable by the jnitmcfar under the puint Labnltat, (8) smt for drainage charges 
undci sect 42 (i) of tlieBengil DramageAct (\T of 1880, 15 C (9) or for com- 
pensation for illegal distress or attachment not being for the recovery of apecific 
property (10) 


103 . In any second ajypealy (he High Court may, tf the 
Power of Hinh Court onfherecord IS su^cicnt,detcrimticany 

to rfetermmo (asuea of issue of fact ticcessary for the disposal of the 
appeal but not determined by the loner appel- 
late CoiiH. 

Determination of question of fact. — ^Tlus btction la nev Notwith- 
standing the opinion to the contrary of Petherara, C J ,(11) which the section 
in eSeot embodies it has hitherto been the practice of the division Benches of 
the High Courts in second appeals not to determine in any case issues of fact 
This practice, bowel er.in many instances baa led to unnecessary expense and delay 
Some small question of fact may have been left undetermined, and though its 
solution may be obvious, the Court bas deemed itself precluded from dealing 
with tbe matter and bound to order a remand Tlie present provision, which 
13 entirely new, is therefore a aery u^'f'ful one The power to deteniunc fact 
19 however, a discretionary one which the Couit wll exercise according as it 
thinks propel (12) 


(1) Tripodra Suailaice v Xoytasii 15 
W R 205(1871) 

(2) Atmaram v Sadaslnv, 2B H C R I. 
3 (1804) 

(3) Mahomed v Ahdool, 1 A II C R 205 
(1869), see also Chutaniani BaU5,9A 691, 
601 (1887) 

(4) Chuiaman t BalU, supra 

l5) Ivalka Prosatl t ChardanSingb, 10 A 
20 (18S7) 

((>) Narasinga t Sahha, 12 M 139, HI 
r B (18S7), l)utscea8totlusca«oPcns<iBim 
t Butharama, 27 Jf 243 f 1003), a c.HM 
L J 81 \ 

(7) Brojot Bh^ibJioo.lStV B 25(1872), 

BHojlendra « Bat^Bas, 23 W R 304,305 
(1876) \ 

(8) AaaanuUa u rirUiahasluai, 22 C 080, 


684 (1895) , sec also as regards Dak Cess, 
Wataoav Srec Knsto, 21 C 132(1893) 

(9) Basanta Kumar i Ram Chandra, 
17 C H N 409 (1003) 

(10) Pannn Sanyasi t Zammdar ol Jaya 
p«r,25 4[. S40, 548(1001) 

(11) Seo Balkisbcn i Ja«oda Kuar, 7 A 
765(1833), afermed m Deo Kiahen V Ban'-i, 
8 A 172 (1885) , Straight andBrodliurst, JJ > 
dissent but o%eiTuIcd by the P B m Grid 
liariLallv Crawford 9A 147(1836) AtTiero 
ft wrong wue bas been framed but there h a 
Imdiiig on the point raised by a conect Issue 
the Court lias refused to remand 5 i*?mu 
Ramcliaadia i Gaticsh Appaji, 21 B 325 
(1895) 

(12) Hatain Dcy t Durga Dei, 35 t 13S 

(1913) 
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Ari’KALS JKOM OntJUt's 

104 (i) An Appeal slnll he from tlic folloising oidci>, [i 

Orten /rom uh,ch saic OS othcncisc cxjircsshj 'proltded tn the ^ 
appeal tics, ho^y qJ (Jodc Or h\j oiMj /flit? JoT thc (imc 

being in force from no other orders. — 

{a) an order superseding an nrhitrntion uhcre thc ateard has 
not been completed thc period alloned by thc 

Court ; 

(6) fin order on an aieard stated tn thefonn of a special ease; 

(c) an order niodif}ing or correcting nn auard , 

(d) an order filing or refusing to fie an agrcancnl to refer to 

arbitration , 

(c) an order staying or refusing to stay a swii uhcre there w 
an agreement to refer to arbitration , 

(/) an order fling or refusing to fie an aieard in an arbitra- 
tion icithoul thc tntcncntion of thc Court, 

(^) an order under section O'; 

(/i) an order under any of thc pro\ isions of tins Code imposing 
o fine or directing thc arrest or detention in the civil 
prison of any person except where such arrest or 
detention is in CTccution of a decree , 

(i) any order made under rules from uhich an appeal is 
expressly allowed by rules 

if) No appeal shall he from any order ;)ossed in appeal under 
this section 


Appeal from orders — As regards these the Special Committee said 
“ A comparison of clause 101 of the Bill with sect 685 of the existing Code (1) 


(1) As regards that Code clause 6 referred 
to orders passed by the Appellate Court 
Wahid ullah t Kanhaja Lai, 25 A 174 
(1002), foil in Dalip Singh t Kundan 
Singh, 3e A 53(1913), Cbinnasami FiUai v 
Karuppa Udayan, 21 31 231 (1896), Goor 
Bax Sahoo v Birj Lai Benka SOWN 
243 , 20 C 275, RaghunathCharanSmgh v 
Shama Keen 31 C 344 (1903) [but not 
where Appellate Court returns memorandum 
of apiwal d ss from Kunhikutti i Achotti, 
14 3L 402 (1891)1 and no second appeal! ea 
Chinnasami t Kaiuppa aupra but see 
Joynath Roy t Lall Bahadur Smgh 8 C 
12r (1881), as to power of Court to whieli 
suit IS transferred to return plaint see 
Pachaoni Awasthi t llahl Baksh 4 A 478 


(1882) See now 0 XLIII r 1 (a) Orders 
rclurning plaints for amendment hare been 
omitted. Orders refusing amendment were 
not appealable Barsuti t Ivunj Behan, 6 A 
345 at p 35C (1883) Watson and Co t 
Nidhoo Digwar 10 W R 8" (18CS) ^o 
second lay from order remanding caso 
Mathura Nath Chose i Nohin Chandra 
Kundu 24 C "74 (1897) Jhanday Lai t 
Batman Lai 31 A 201 (1899) Vcnkatapatlii 
V Tirumahi 24 M 447 (1901) Timanna i 
Mahabala 10 51 1C7 (1895) but there was 
a secoQ 1 appeal where the order did 
not come within this section but sect 
214 (now 47) , Doyamasi Dassi t Sarat 
Chnnticr Slojumlar 25 C 175 (1897) As 
to clause 18 of former section, see Slehdi 


124 illl tODL 01 UMIi H’Ot 1 DUPl I'AurM! 

Slc JOf 

would bupporl V )iTmafiKie mleience that the Tight of apiajl from orchrs lind 
been niaterialls curtailed But thw mfeicnee is dispelled on looking at suli 
chusc [ft) [no^' (’)] '"hich allows an appeal from any order made under Rules 
from winch an appeal is express!) allowed by Rules Wc ha\e gone cmfullj 
into the question of the caaca m wbicb an appeal should be allowed from these 
orders und out conclusion la expressed m the Rules themselves'' 
See 0 XLII r \ 

As appe%red from the wording of the first clause in the last Code an appe d 
was given onlj in respect of orders ** under tJus Code Thus it has been lield 
tliat an order under sect 5 of the Court Tees Act was not within this section ,{l) 
and that no appeal lay against an order directing a pcnaltj to he enforced under 
the Stamp Act (2) Chaplci XLni of the last Code was not extended to suits 
and proceedings under the Agra Tenancy Act (3) 

It has been held that on an appeal from an order of an Appellate Coiiit, 
tlio High Court was bound to accept as in a second appeal from a decree the 
findings of fict aimed at bi the I^ower Appellate Court (4) The orders passed 
in appeal being final no second appeal hes (5) The right of appeal from 
mtcrlooutoi) orders was held to cease with the disposal of the suit (6) 

It has been held that sub section 1 (c) of this section docs not confer an 
unrestricted right of appotl for when an order has been made by which an award 
has been modified the validity of the whole award cannot be called in question 
in an appeal against that order (7) And it Ins been pointed out that in cases 
under 0 XA.I r 89 (sect 310a of last Code) onlv a first appeal is now permitted 


Hasam t SugUia hegani, 2S \ iUC (1902) 
Baldbftit Oaneib 480111 L B 980(1902) 

8 c , 27 8 102 , aiul as to chu-<c 24 see 
Ivbagcndr*^ Narain bmgli i bashadhar Jba 
31 0 49) (1004), a c 8C W \ 60S As 
regards clau^o SS of fonuer Cwli see 
Unlnnatambi i Chmiianaa IJ M 391 
(1896) [right of aj jical is not tontroUcil bj 
sect S8G, now an cases there cite I <bst m 
Aithola i bubbaona, 12 91 lid (188S)) 
Agandh Mahto t ALullah U C W N 
802 (1907} NaiDia Su/3a» hca 1 kamint 
Ivanta Sen 32 C 10’3 (lOOo) as to enter 
ing into mtntsi «n tlio appeal from order 
of Ktnand see notes to 0 XU r 23 ontl 
LqUu Malito t Aghorcc Ajail 5 C 144 
(1879), ?<oimoll'ih Pramamck t Gmb 
Xorain Sloonslieo 8 C 074 (t8tt2) ho 
■\j peal iind r Letters Patent agam*t oulir 
passwl nmlcT this ilause \ enganayyan i 
Jtama^ann Ayyan 19 M 122 (1896) \s 
to appeals f'om Court of ltc\ enuo to District 
Juilge Parts] Singh i Nataui Das 16 A 
315 (1894), anl a Ijmhcation l)> Collector 
In procreihngs imler Vet VIII of 1865 
Ncitaswainy t Manager littapvir Patate, 
-ii M 518()i>02) nnlelan'‘e29 ‘'cc Sonaka 


UtovUliram I Bhoobunjoy SUaha SO Sll 
(1879) Navieahoo t Naiotamdas 7 B I 
(1682) fcontempt orders], as to this, teo 
next Section 

(1) Ualkarvn Bai v Oobmd Nath Tewan, 
12 A 129 150 167(1800) 

(2) Vonaka Chowdlirain v Bhoobunjoy 
Sbaha 6 C 311 (1B79) 

(3) \iUyat Huecu i Uahendra Chandra 
Numly,28A 33 (2905) 

(4) Xika Bam i SKatna Charan 20 A 42 
(1897), and see lenganay/an V Bamasami 
4v}ao, 19M 422 (1896) 

(5) isec Bliagbnt Lall r Kacku Roy, 21 C 
789 (1894) , Nana Kumar Boy v Golam 
Chnnder ^y, 18 C 422 (1891) , Gopi Keen 
tr Copi Lai 21 C 799 (1894), Aubhoya 
Dassi I Pudmo Lochun Mondul 22 C 802 
(1895), final biro refers to finahty so 
far as further appeal la allowed Azira u I dm 
i Baldco, 3A 654 (1881) 

(0) Bfodhu Sudan Sen i Kamuu Isjinta 
faen 32 L. 1023 1029 (1905), Janaki r 
Rromolha 16 C IV N 830 (1911) But see 
LsVshni) V ’Maru De\ i, 37 M 20 (1014) 

(7) Rajbnns ?abai \ Soorjeo IaI 17 
t W N 617(1911) 
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JLV) 

f ir tlir onl r ii m iilp njHK il iM under U \iiIII r 1 il (j) nml toii'cinKiitU 
■x hwond nj'pcil js barred under sub section 1! of thi% section 1 ut tliiit nil order 
under sect 174 of the liens'll Tcnincj Act is not nppcilil Ic under 0 XTdII 
and therclore this sub section do« not bii a second npj'eal from sucli an order (1) 

It has al&o bi-en held that this section onl) relates to an appeal from an 
order which is not a decree, and that the exception in cl (/») of sub-section 2 
has been made because proan«ion is made cbcwherc for an appeal from an order 
of arrest or detention m execution of a decree, such an order being made undir 
sect 47 and being appealable under sect 9C (2) 

In a recent ca«e it was held that appeals onlj he from decrees under sect 2 
or orders under this section, and that an order extending tunc under wtt 148 
comes under neither heading and is therefore not appealable (3) 

Whether section affects Letters Patent — The Goaernor Ccncral in 
Council may paas laws which shall ha\c the effect of amending or altering the 
proMSions of the Letters Patent (4) The question in each case is has this 
been doncl This is a matter of construction of the Letters Patent and the 
particular section of the Code which is alleged to haao modified them Py 
sect 117 the provisions of the Code, except as otherwise spcciallj pioaidcd, 
applv to the High Courts In the firat place as regards appeals under the Letters 
Patent the order appealed against must bo a “judgment" that is an order 
deciding finally anv question at issue in the case or the tights of any of the 
patties to the suit If it is not a “judgment ’ it is not appealable (&) 
Xcxtly, assuming that it is a judgment it may be id respect of a matter sot 
dealt with by the Code So an order for attachment for contempt is not an 
order in exetci«e of civil jurisdiction and therefore, docs not come withm sect 
591 (now 103) of the Codo(C) If bowcicr on order is passed in cml juris 
diction which is a “ judgment under the Letters Patent the question then 
arises as to how far, if at all the Letters Patent are controlled by the Cone As 
regards this Chapter in the last Code the earlier decisions of the Madras High 
Court and the decisions of the Allahabad High Court held that sect 588 of that 
Code, which this section replaces, modi&ed the Letters Patent and that the 
right of appeal giv en by them was subject to the hmitations on appeal prescribed 
by the Code (7) It was, however subsequently held and probably now is so 


(1) Asunuddiv Sendan 38 C 339(1911), 

Raghubar v Jadunundsn 16 C 736 

(1911), Narbati Daldeo, 33 A 479(1911) 

(2) Ardcsiurji Framji i Kaljan Das 32 
A 3 (1909) 

(3) Soranjan Singb r Ram Rabal Lai, 
do A 683 (1913) 

(4) tasudera Upadjaja t tis>araja 
Ibirtbasanu 20 KL 407, 415 (1897) Acbaya 
V Eatnavelu, 9 M 253 (188o) 

(5) Aubhoy Churn t Sbamont Loebnn 1C 
( 788 (1889) [Review of Judgment] .LnttAb 
i AsgurRcia 27 C 455 (1890) [order grant 
Jng certificate to appeal to Privy Connnl] 


Kisben Peisbad v Tilukdhari Lall 18 C. 
182 (1890) [order refusing to extend time to 
furnish eecurity] See notes to sect 2 ante 
(C) Lan^aboo t harotamdas 7 B 6 
(1882) Sco Alohindra Lall v Anundo 
Coomar 25 C 236 (1897) 

(7) In /•« Rajagopal 9M 447 (1880) [or hr 
under ecct C93 refusing leave to appeal as 
pauper], Sankarau t Paman Kutt 20 SI 
152 (1896) [passing final decree instead of 
order of remand], lasudova Upadyaja r 
Visvaraja Tbirthasami 20 JL 407 (1697) 
[order jiaseed on appeal from order of 
remand], BannoBibiv McbdiRusam IIA 
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!ar as tha CshMi and SIfldras High Courts arc concerned, that tlie mterpicfa* 
tion to be placed on the decjsion of the Privy Council (1) i3 that this eection 
docs not touch the right of appeal given by the Letters Patent (2) These decisions 
consider that of the Privy Council to be of general application, and pioctcd 
upon the construction that the scheme of the Code os to appeals is that they 
he from one Court to another, and that theiefcrc this section has no application 
to a case where the appeal is from one Judge of b Court to the Full Court (3) 
As regards ether sections it has been held that sect D97 (now 111) of the Code 
modifies bcct 39 of the Letters Patent (4) and that sect 15 of the Letters Patent 
13 controlled by Gccfc 629 (now 0 XLVII r 7) of the Code, which provides that 
an order of a cml Court rejectmg an application for review of judgment shall 
be final (6) 

105 (1) Sale as otherwise expresshj provided, no appeal 

. shall lie from any order made by a Court m 

Otberorasrs. .i e r t ■'nr* 

the exercise of its oiiginal or appellate juriS' 

diction; but, where a decree is appealed /row, any error, defect 
or irregularity in any order, affecting the decision of the case, 
may be set forth as a ground of objection m the memorandum of 
appeal, 

(j8) NotmtJistandxng anything confnmed in sxib-seciion {!), 
where any furty aggrieved by an order of remand made after the 
commencement of this Code from which an appeal lies does not 
appeal therefioin, he shall thereafter be precluded from disputing 
its correctness. 

Appeal An older m^y oi may not bo a decico (see sect 2) The foimer 
are appealable as such The lattei orders may or may not be appealable under 
sect 104 Or 0 XLIll r 1, which deals with what may be described as immediate 
appeals from orders (G) A patty against whom an appealable order has been 
uuidc may at once ptefer his appeal He is, however, not bound to do so There 


375 (1889) [order tclusmg leave to appeal as 
pauper , seo editor'e notes giving earlier 
cases], Sluhamraflil Naun ul lah t> Ihsao 
ullah, 14 A. 226 (1892) [order directing 
amendment of decree) 

(1) Hurrigh CUunder t Kali Suiwltn, 9 C 
482 . 10 I A Sc (1852) 

( 2 ) J oobeo 'Money »t. Sudovi Daasec, 26 C. 
3G1 (1899), diappant 'Moiclio Kwtti, 22 XI 
C8 (1803); SaUiftpatlu Cbettl i Narnja 
HAiami Chctti, 25 M 555(1001). 

(3) See per Sul’ramarna Ayysr, J , in 
Xaj»udcv4i Viavaraja, 20 XI at pp. 417, 118 
(1897) 

(4) Vasuil \ n • X isvaraja, 20 JL at p 413, 


per Benson, J (1897) 

(6) AeUaya i Ratnavelu, 9 M 253 (1853) , 
approved m Aubhoy Churn i Shamont 
Lochun, 16 0 783, 794(188')), disapproved 
InToolsoy Money I SudeviDo'‘sce, 20C 301, 
367 (1899), where, however, no mention is 
made of th" fact that iLo first cited caso^ 
refeirwl wot to sect 588, but to sect C2‘J 
Tho rcsolt may or may not be the same, but 
whatever it bo, it must bo am'cd at on a 
construction of tlio particular section in 
question 

(6) 8eo Luckinidas i Ebrabim 2 B at p 
(MS (1678) 
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u no law in Indm wlncli renders itiiiijwTatno «j*on n flint<»r to ftjtjKal fiora c\erj 
interlocutory order In wlncli he ini} conccuc lmn«cH opgriescd under the 
penilty, il lie does not do to ol foifeiting for c%cr the benefit of the consideration 
of the Appellate Court (1) rormcrlj though no appeal had been filed from an 
onler which was a prcliminarj deace within the period of limitation, that order 
might ha\c heen questioned on Ihc appeal from tlic final decree (2) This, how 
eser, IS not so now , fcc sect ^7 In the case of orders not decrees, an order 
made under the Code from which an appeal is gi\en under sect 101 ma) be 
quc-stioncd under this section in an appeal from the decree in the suit, although 
no appeal from such order liaa been preferred under sect 101 (3) Ihe same 
rule apphes where, though the order is not one of tlio<o mentioned in sect 101, 
it IS a judgment snthm the meaning of sect 15 of the Letters Talent The order 
may equally, as in the othci cases, be questioned under this section (4) It has 
been held that svhoie a suit has been remanded on appeal, an appeal from the 
order after the suit has been taken up by tho fust Court on lemand and finally 
disposed of will not ho and that this clauso has no hearing on such cases (5) 

Orders of remand have no\e, bj the eccond clause, been excepted As to 
the previous law, sec note (3), tn/ra 

And where an order under the group of sections relating to leprcBentatiNCS 
has been made excluding a person from the record, thot person must seek hw 
or her remedy in appeal against the order, and is not entitled to appeal against 
the decree so long as tho order stands, the reason being that the question whether 


(1) Msharsj&h ^lohcihar Singh t Bengal 
OoTcrnment, 7 Moo L A at pp 303, 303 
(1850), Shconath t Ilanmith, 10 ^L I A 
413 (1805) , Forbes t Amocroomsu Begum. 
10 31. L A 3(0 (1803) , Sh&h Slukhua Lall 
t Srra Kuhea Singh, 12 3L I A. 157 (1808) , 
Savitri t Ra&i]i, 14 B atp 235(1880) 

(2) Id. [order granting rpTiew of juJg 
ment] , Biswa Nath Chakt v Bern Kanta 
DuUa, 23 C. 400 (1800) [order directing 
amounts] , Khadcm Hossein v Lmdail 
Hosspia 29 C 758 F B (1901) [prcKniinary 
dccrco for partition], oiorrulmg Boloram 
Dey V Ram Chandra Dey, 23 O 275 {18»5) , 
Shah Muklian v Baboo Srec Kishen 
Singh. 10 5L I A at pp 184, 183 (1808) 
[interlocutory decree as to interest] 

(3) Sheo Nath SmgU v Ram Dm Singh, IS 
A. 19 F B (1895) , Forbes t Amccroonc^a 
Begum, 10 3L I A at p 359 (1805) , Chcila 
Jjillv Badullah llA 35(1888), Rameshur 
‘•mgh V Sheodin Singb, 12 A 510 (1889), 
Santti t Ramji, 14 B 232 (1889] , Kanto 
Frashad Hazari v Jagat Chandra Dntta 23 
C. 235 (1805), Mohesh Chundcr Das r 
Jalnruddi SloUah, 5 C N 509 (1901) , 
these were all cases of objections in the final 
decreetoprcTiousordersofiemand. Whether 


illcgol orders of rciu&nd affected tho merits 
was a question to bo ilctctmuied in each 
case Saritri i Ratnjt supra, at pp 235, 
230 Mohesh t> Jalnruddi itipra ot p 515 , 
)( tho order did not aifcct tho merits, then 
sect 578 cured tho defect, ib 510 Sco now 
clause 2 of tho section. Ooogteo Sahoo v 
PrerolaU Baboo 7 C US (1881) [order 
under sect 32], liar Narain Singh t Kharag 
Singh, 9 A 447 [order under sects. 32, 35C, 
307] , Goodall o Mussoorio Bank 10 A 97 
(1887) [order under sect 372], Shconath t 
Ranmath, 10 M. I A 423 (1805) [order 
Donuoating arbitrators] , 'Mowteo Bewa t 
Soonindarnath Roy, 10 W R 178 (1808) 
[order admitting appeal out of time], Joy 
Lishen Slookcrjeo % Parbutty Churn Gboosal 
22 \V R 183 (1874) Bhyrub Chunder v 
Madhub Ram, 20 W IV 84 (1873) [order 
granting review which can only bo challenged 
on tlio grounds stated in sect C29] Baroda 
Churn Ghosc v Gobind Proshad lowary, 22 
Cl 98t (1805), Dhamara Kumara v Buk 
kapatnam 31 M 228 (1010) 

(4) Jsmsctjii Dadabhoy,24B 302(1900), 
a. o , 2 Bom. L. R &(8. 

(5) Janoki v Promoths, 15 C W N 
830(1911) 
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far as tha Calcutta aud Madras Higli Courts ate concerned tlmt tlio inter picta 
tion to be placed on the decision of tbe Pxiv> Council (1) is that this section 
does not touch the right of appeal gj\en by the Letters Patent (2) These decisions 
consider that of the Privy Cooncil to be of general application and piocecd 
upon the construction that the scheme of the Code as to appeals is that they 
lie from one Court to another and that tUerefcrc this section has no application 
t go w)iero the appeal is from one Judge of a Court to the PuU Court (3) 

'3 rt 597 jjjj of f]|jg 


is conuojji.u 

an order of a cml Court rejecting an appucaviuu I 

be final (6) 


105 (1) Save as otheruisc expressly provided, no appeal 

Otter orders from any order made by a Court m 

® tbc exercise of its original or appellate }iins 

diction , but, where a decree %s appealed from, any error, defect 
or irregularity m any order, affecting the decision of the cose, 
may be set forth as a ground of objection m the memorandum of 
appeal 

(8) Nolmtlislandzng Gnythng contained in suS section {!)» 
where any party aggrieved by an order of remand made after the 
commencement of the Code from xohich an appeal hes does not 
appeal therefrom, he shall thereafter he precluded from disputing 
its correctness 


Appeal An oider may or may not bo a decree (eee sect 2) The former 
are appealable as such The latter order® may or may not be appealable undei 

sect lOtorO XLlll r 1 vrh’ch dcaU vnth what may be dcacribed as immediate 

appeals from orders (6) A party against whom an appealable order has been 
made may at once prefer his appeal He is however not bound to do so There 


3 5 (1889) (order relusmg leave to appeal aa 
pauper see editor b notes giving cail or 
ca&esj 3Iuliamma I Naim ul lali v ihsan 
uUah, i-l A 22G (1892) [order tUrecting 
amendment of decree] 

(1) HumsK Cl under 1 KaliSunlen 9C 
hI82 10 I a Sc (1882) 

(‘'5 i oolaw: Money » 6 nlevi I>»s*iec 
301(1809), Chappani MoilmKntU S'*!! 
C8 (1803) Sabliapatbi Clctti r Naraya 
t asami Cbctti 25 M 555 (1901) 

(3) Sec per SuViramaToa Ayyar A m 
\ asn leva r Visvaraja “’0 M, at pj 417 418 
(1697) 

(4) Vas Icin t \ avjvtaja 20 M at p 413, 


per Benson J (1807). 

(C) Aclia^t Ratnavelo 9M 253 (1883) 
approve I n Aubhoy Churn i Shamont 
Iwhrm leC '•08 704(1889), diaapprored 
uiToofecy Honey t> Sutlevi Dcssee 26C 301 
3G7 (1899) where hoi tier no mention w 
made of the fact that tlio frst cited caso^ 
icforrcd > ot to sect 58S hut to sect C’C 
Tiro result maj or may not he tl o san c hut 
wbatever it ho it must ho amied at on a 
construct on of tl c part cular sect on u 
^nesUon 

(0) Sec Luckmidas t Fbratmn 2 B at P 
648 (18"8) 



TitTMl 

►rr 


\l*l 1 AI>. 


J27 


u no law in Tudn wl irli irn il inij»«TMnc «j*on n Fim< r to nj |>fRl liom c^erJ 
Jntfrlocutorj oril<T \<\ whirl» In- mi\ liim*cU npcmcrcd untlcr the 

I'''nalty, if lip (1(V' not do po of foif^jtinp forrtfr i)ji' Ix'nffit of the con^idorjitjon 
of the \ppcllatp Court (1) rotmrtly tliuupli no npjH“vl lind I'ccn filed from nn 
onlpT which was n prclmiinsrj dent** within tin* p<Tio<l of Iniuifition, that order 
might ha\c 1 ecn quo«tinne<l on the appeal (torn tl c final decree (2) This, how- 
eacr, is not eo non , *17 in th<* cav' of orden not decrees, an order 

made under the Code from wlieh an np|»eal la puen under pcct 101 innj he 
que-stioned under this poction 111 an appeal from tlic decree in the suit, although 
no appeal from buch onler Ina Wen preferred under sect 101 (3) The eamc 
rule apphea where, though the order »a not one of tho*e mentioned in sect 101, 
It is a judgment witlim the meaning of fcct 16 of the Wttr rs I'otcnt The order 
may equally, ns in the othci cases, 1,^ questioned under this section (1) It Las 
been held that whne a suit has Wen remandeil on appeal, an appeal from the 
order after the auit has Wen taken up hy the first Court on icmand and finnlK 
disposed of will not lie and that tins clause has no hearing on aueli cases (6) 

Orders of remand have now, h) the eecond clause, been excepted As to 
the prewous law, aec note (3), tnfra 

And where an order under the group of aections relating to rcprescntatiNcs 
has been made excluding a person from the record, that person must seek Ins 
or her remedj in appeal against the order, and la not entitled to appeal against 
the decree eo long as tlio order stands, the reason being that the question whetlicr 


(t) SUhartjsh Moticihir SincU t U<ng*I 
OoTcrnment, 7 SIoo L A. at n> 30i, 303 
(1639), Sbeonath 1 Raimutli, 10 M I A 
413 (1803) , lorbcs 1 AmcKroonusa Ik-gum, 
10 3L L A. 310 (ISCd , Shall MuKIiud UU 
t Srcc Kjsbcn Singh, 12 3t. I 157 (180^), 
SaTitnv Ramji, 14 R at p 233(16S9) 

(2) Id. [order granting renew of judg 
lucnt] , Biswa Natli Cliaki v Beni Kanta 
Dutta, 23 C 400 (1890) [order directing 
amounts] , Khadem Hossein v tmdad 
Hossein 29 C 70S F B (1901) [preliminary 
decree for partition], overruling Boloram 
Doy » Ram Chandra Dey, 23 C 279 (1895) , 
Bhab filukban I«1 v Baboo Sree Kisben 
Singh, 10 M I A at pp 181, 185 (18r>8) 
[interlocutory decree ai to interest] 

(3) Sheo Nath Singh i Ram Dm Smgb, 18 
A 19 F B (1893) , Forbes r Amccrooneosa 
Begum, 10 U I A at p 339 (1803). Cbeda 
I^llr Badulbli,lIA 33(1883), Rameshnr 
‘"ingU V Sheodin Singh 12 A 010 (1889), 
Santri v Ramji, 14 R 232 (1880), Kanto 
Prashad Kazan v Jagat Chandra Dutta, 23 
0 335 (1893), Mohesh Cbunder Das v 
Jabiruddi MoUah, 6 C. W N 009 (1001), 
these were all cases of objections in the fmal 
dcereetoprcTiouaordersofrcnianiL tVbelbcr 


illegal orders of remand affected the merits 
was a question to bo deternunod in each 
case ''ftMtri 1 Ramji eupro, at pp S3S, 
23« Mohe*h t Jaliirud li lupra at p 516 , 
if tliu order did not affect tho merits, then 
sect 578 ctirod tbo dtAct, ib 510 See now 
clanso 2 of the section. Googlec Bahoo v 
rrcmUII Saboo 7 C 118 (1881) [order 
under scot 32], Uar Narain Smgb t Kharag 
Singb. 9 A 447 [order under sects 32, 330, 
3C7 ) , Goodall v Mussoono Bank, 10 A 97 
(1887) [order under sect 372} Sbeonath t 
KamDatli, 10 M. 1 A 423 (18C3) [order 
Dommating arbitrators] , Mowree Bewa t 
Soorondarnath Roy, 10 W R 178 (1868) 
(OTdor admitting appeal out of time] , Joy 
kisbcn tiookerjeo v Farbutty Churn Gboosal, 
22 W R 183 (1874), Bhyrub Cbunder t 
Sladhub Ram, 20 R 81 (1873) [order 
granting renew which can only bo challenged 
on tbo grounds stated m sect G20] , Baroda 
Churn C.hoao v Gobin I I'rosliad 'J owary, 22 
0. 084 (1893), Dliamnra Kumara v link 
kapatnam,31M 228(1910) 

(4) Jamsetjit DailaMioy, 211) 302(1000), 
■.0,2 Bom. L. R. CIS 

(5) Janokl 1 rromotba, J6 C W N 
830 (1011) 


0 
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tbc order below was right or wrong gow to tlic vtiy root ol the question as to 
tUo party’s right to be a party to the proceedings below , or to come up at all 
in appeal (1) 1! anorder i* non appcalable.thenit may be questioned undci this 
section subject to tbe terms thereof tVliilo sect 104 deals with what may be 
stjled immediate appeals from oxdeia, this section is in substance the grant 
of an ultimate appeal against any order affecting the decision of the case, but 
malang such ultimate appeal contemporaneous with an appeal against the 
decree (2) It has been held that if there is an appeal against an order made 
under any rule, there is also an appeal against any order made under part of that 
rule (3) 

Order must be under this Code — ^Tlua section must be read wrtli 
sect 104, and should be construed as if the words “tinder t/(i« Code” were 
inserted between the words “6i/ o Court and the words “in the cxerctie of ’ 
To hold otherwise would haye the effect of abohshmg many appeals gi'en by 
other V-cts of the Legislature, some of which were passed before the Code came 
into force , for example appeals from decisions in Compames cases (4) So also 
in order for attachment for contempt la not an order in exercise of the High 
Court a cml juiisdiction and therefore does not come within the pron^uonB 
of this section Contempts arc m the nature of offence^ and thciefore under 
sect 15 of the Letters Patent 1865, an appeal bes from an order of committal 
foe contemphfS) 

The section contemplates two things~there being a regular appeal about 
something else, and in that appeal the inseilion in the memorandum of appeal 
of a ground of objection under this section (6) This section does not enable 
a litigant to avoid Umitatvon by coming up under this section when the onlj 
ground of appeal is an order made under sect 563 now 0 SLT t 23 (7) No 
appeal bes where no objection is taVen to the decree as regard? the merits of 
the case, those merits ba\ing been enquired into (8) but the grounds are solel} 
directed against an interlocutory order passed m tbe suit (9) Where, however. 


(1) Sankftlir Morlidhar 12^.200(1890) 
a party to tbe decree may formally appeal 
but m tlua case tbe appellant iraa not a party 
and the order complained ol decided that she 
%ras cot entitled to be a party, dist Har 
b^atamt Kbaiag Singh 9 A.4i“ (ISST) and 
eee Balabai i Gancsb 27 B 1G2 (1902) 
la n'hich the Loirer Appellate Court bad 
dismissed tbe suit on the ^ound that one B 
was not the repre^entatiT® ol the deceased 
plamtiS 

(2) See Lncktmdas t Ebrabim, 2 3t at pp 
G18 619 (1878) 

(3) Eastern ilorlgagc anl Agency Co. » 
Fakiruddin 17 C. W h 10(1912), Mohunt 
Anand r Ilani Perkasb 14 C. W N 183 
11900) 

(4) U all t Howard 17 43^ 440 

Umrao Chand t Bmdraban Cband, 
17 t.47o 477 (l69o) 


(5) l^anTaboo c ^arotauidas Caudas 7B 
5 (1882) In dealing with an appeal from 
such an order the Appellate Court will not 
go behind tbs order the disohedjcnce to 
wiuch constitutes the coafempt ib 

(6) SheonatU Singh a Ham Dm Singh 18 
A. 19 F B (1395), folk Sber Smgh i 
Diwar Smgh, 22 A. 366, 367 (1900) 

IT) lb 

(8) In Krishna Chandra Gotedar r 
Mohe^ Chandra Laha, S A. 2310 of lo02, 
CaL H. G. 6 April 1905 tho Lower Appellate 
Court had refused to Inquire into the merits 
hecausD it illegally set aside an order which 
had been made under sect 105 restoring 
the smt. 

(9) Sber Singh t Diwar Smgh wym 
(appeal against an order Ktting »*ile the 
diamisaat of a BUit for default) 
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llip order ol llio lower \i’pillate Court nii to nlnttment waa embodied m tlie 
judgment nnd decree, it was liebl that objection thereto wnn propcrl) taheii 
bj way of second appeal npunst the decree In thi< n«c the Court was asked 
to set aside the decree on the ground that the tml on the inenls was contrary 
to law , but e% en il the order that ba reason of the death of one of the respon 
dents the appeal against her failed were treated as an order jn the suit separate 
from the findings upon which the decree was based (which it was held not to be) 
then there ssas an ohjectinn that the apjieal ought to lia\e nl ated nltogctl er 
and not parliallj (1) 

Order — The wonls "j>rior to dcercc winch njpnrcd m sect 3C3 of 
the Code of 185'', were omitted from the Code of 1K77 as from the last and 
present Code and thus the section is apj lienbU to orders afTccting the decision 
of the case whether such orders were made Wforc or after the decree (J) Tlic 
words “ ojffrtiiij /7c deetiion frtsc did not appU to* fuch ordrr^ in the 
former sectmni but to the previous words “error defect or irre^i/nri/j/ So in 
an appeal from on ex farie decree m a aumniar} amt upon a promissory note 
it was held that an appeal lay from an order made after decree under sect 531 
(now 0 XXXMI X 4), refusing to set aside the ci paifc decree (3) The Court 
also obscra ed that i! the Court made an order to set aside the decree, staj czecu 
tion, and gl^e lea\c to the defendant to appear and defend, it “affects the 
decision " and by refusing to do so it also “ aflccts the decision masmuch as 
it thereby upholds the decree against the partj applying to have it set aside (4) 
The word “ such “ has now been deleted The order must be one passed undci 
the Code A decision under sect 5 of the Court Tees Act is not an order under 
this section (5) 

Decree —The section only applies where there is anappeal froma 'decree 
As to the meaning of this term see notes under sect 2, ante A\TieTC the order 
appealed from was not a decree nor an order under sect 588 of the former Code, 
it was held no appeal lay (6) 

Error, defect, or irregularity — ^TLcsc words mean la this section 
error, defect or irregularity in procedure or m law, and not in matters of 
fact (7) 

“Affecting the decision of the case” — ^Tbesc words mean “aCecting 
the decision of the case with reference to the merits of it ’ (8) Therefore when 
an ex parte decree was set aside bj an order under sect 108 (now 0 IX r 13) 
and the suit heard upon the ments and dismissed it was held that such order 
was not an order affecting the decision of the case under this section , it did 


(1) Hem Kunwar i Atnba Prasad 23 A. 
430 (1900) 

(2) Lnckroidas r Ebrahim, 2 B 044 at p 
6-19 (1878) 

(3) Ib 

(4) Ib at p W8 

(5) Balkaran Rai v Gobind Natli Towan 
12 A. 129 F B atp 158(1890) 

(C) Hir Ihsmon Jba I Jinghoor Jlia 5C 


711 (1880) 

(7) Sankab 0 Murlidhar 12 A 200(1890) 
Balabaiv Ganesh 27 B 1C' 187 (1902) 

(8) Ciuntamony Dassi v Raghoonath 
Sahoo, 22 C. 931 (1895) , Gulab Kunwar p 
Thakur Daa 24 A 404 (1902), Tasaddufj 
Husain i Hayal uq Nissa 25 A, 2S0 (1903) , 
BaUbait Oanesb 27 B 102,187, 188(1902) 
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not determine on tiic incuts, but merely iMuied n bearing upon the merits (1) 
So an order readmitting an appeal which had been di'imi‘('»cd for default la no^ 
an order affecting the decision of the case, (2) nor is an order allowing a plaintiff 
to Bue aa a pauper (3) The orders which may be consideicd under this 
section axe, in short, those by which the Judge may ha\c been misled in 
deciding the case (4) 

Clause (2) — See ante, notes, • Appeal ’ 

9] 106 Wlieie an appeal from any order is allots cd, it sliall 

What Courts to hear lie to tlic Court to winch an appeal would he 
appeal. from the decree in the suit in which such 

order was made, or tvhere such order is made by a Court {not 
being a High Court) m the exercise of appellate junsdiction, 
then to the High Court. 

Appellate Courts — The proviao to sect 569, which this section replaces, 
has been omitted aa the Code no longer deals with insolvency proceedings 

General Provisions relating to Appeals 

52, 107 (I) Suijeci to such conditions and limitations as may 

Powers ot AppeUate hc 'pmcrihed, an Appellate Court shall Jmc 
Court poiver — 

(а) to determine a case finally , 

(б) to remand a case , 

(c) to frame issues and refer them for iiial , 

[d) to take additional ciidcnce or to require such evidence to 

he taken 

(5) Sulyect as aforesaid, the Appellate Court shall have 
the same powers and shall perform as nearly as may he the 
same duties as are conferred and imposed by this Code on Courts 
of original junsdiction in respect of suits instituted therein 

Appellate Court’s powers — An appeal is a continuation of the oiigmal 
suit, and therefore the powers and duties olboth Courts must be to a large extent 

(1) Chinlamonj i Raghoonatli, 22 C 9S1 Court gave leave to sue as a pauper, a 
(1805), foil. Ivrislina Chandra Goldar i previOM appl cation having been refused, 
MoheshChandra Saha 0 C W N C84 (190$), the auit was dismis'ied on appeal Bishessur 
(list Krishna t Ganesh, 2fi U 201, 203, Singlit tIoheMur Bahsli S D X W' 1804, 
Tasadduqv Hayat unNissa 25A 280(1903) \ol ii p 189 

Kanman t Forbes 1 Cal n J 27A (IOOj) (4) See also SanJali v Ifurldhar, 13 A 

(2) Gulah Kunwar v Tbxhur Das 21 A 200 (1890), BaUhai i Ganesli 27 B 1G2 

46-1(1002) IS7, 183 (1002), in which the order was held 

(3) Mumtarm t Raiulin 33 A 361 367 not fo hare sRecfol the deci^inr 
(1‘V'l) *7(1 an enrlj ca«e however, wl ere » 

I 
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tlic RAm<'. Tiius tlio Apl'clhie Court his powers ns icgmN the nmonflincnt (1) 
nnil return (2) o{ the pUint an«l memorindiim of npponl, the withdrawn! (3) 
of the suit and addition of parties (1) to the opjical , the reference of tlie suhjcct* 
matter of tlie suit and appeal to arhuration , ('») the nhatcnient of the appeal , (C) 
a"sipnment , (7) snbatitutiou of partj where ini<tahe,(8) separotion and trial 


(1) PcrciTsl r C»)Hect<ir of CTiiltii-onc. *W 
C.Cln, 520(JP00) , r aryMohunr Xarendrs, 
r> C W X 273, 270 (l^OO), eoo aho lUi 
Msjiralijae Maganlal, 19 11 301, 307 (I80») , 
SlijTim Chand r Ivind Mortgage llanL, & C. 
flj, ras (1883), Dliani Tsm « llhagirath 
Shalii, 22 C. 012 (ISOo), SoRliamma t 
Clienappa, 20 M 407 (1807), Kndinay* » 
Pand.u.ir3I.167(IS'I3) 

(2) WaWluUaht KanliijaLftl. 25 \ 171, 
170 r H (1102) (overruling Pindeahri i 
Nsndu, 3 A 450) ] see alto CUinna feami 
PiUai r Karuppa Udaysn, 21 M 23 1 (1810), 
Padioni t IUhi,4A 479(1832), Goor Ilux 
Sahoo ( Ilrij Lai Ilenka, 20 C 279 <I8S9) . 
RagliunatU Cliaran Singh t Shamo Koen, 31 
C 3lt, 34T (1903) [dissenting from Kunbi 
Kuttii Achotti, 14 2L 402 (1891)] , Sarab 
Sundariv Sareda Pro«ad, 2 C L J 002,007 
(loot), Dalip Singli r Kunlin Singh, 30 
A. 59(1913) 

(3) Gangs Ram t Data Ram 8 A 82, 81 
(1895), but a plaintiS cannot b} uitbdraw 
mg of bis owTi free wiU and without permission 
annul rights created by the decree of tho 
first Court Salyabbamabbai « Ganich, 
29 n 13. 18(1901) 

(4) Gyananandat Kristo, 8 C W N 401, 
400 (1901) (apart from tho section the Court 
has Inherent powers m this respect) Rangit 
t S^eo IVasad, 2 A 487, 49l (1879), 
VasudcT t Salubai, 10 II 227,229(1885) 

(5) In re Sangarahngam, 3 M 78 (1880) , 
Bhugwan Das i Nund Ball, 12 C 173, 176 
(1895), Suresh t Ambica, 18 C 607, 609 
(1801), SCO also Russool Bcbco t Jan All, 17 
W R 31(1871), asregardsthocffectofthis 
section on sect 622 of tho former Code, seo 
Shyama Charan t Prohlad, 8 C t\ N 390, 
393 (1901) , dissenting from Naurang Singh V 
SadapalSing 10 A 8(1837) 

(<i) Gopftl Gonesli t Ramchandra, 26 B 
697, 006, 007 (1902) [death of appellant, 
held also that it by no means follows that tho 
right to appeal against a decrca partakes of 
tho nature of tho original ean»e of action — 


deftmalion suit), Psraman » Rundarja, 26 
M 409 (1902) [death nf appellant — suit for 
mil nous prosecution) . Rai Full i Adesang. 
26 B 2»I3 (1901) [abatement only as regards 
certain respond! nts] , Chintamun i Ounga 
l>ai,27 11 281 (1903) [dcalhofont. appellant, 
dealing with who! rase nn appeal of suni 
\or), dianilarsing I Khimalhai,23 B 718, 
72l(IR67)(«lcatJi ofono appellant cannot affect 
right of others to procccsl with the appeal , 
and See Alla BaVsh i Madharam, 23 A 22 
(1900). Ram ‘Sewak I Lambar Pandc, 25 A 
27()902). Climtaman t Gungabai, 6 Rom 
I,. R 90 (1903)), Run Kunwar t Amla 
Prasad 22 A 430, 433 (1900) [right of appeal 
not surviving against surtning respondent, 
hut against them and rcprcsentatiio of 
dcccn«ed) , and »co Raj Chunder t Ounga 
Da«s.31 C 487 (P C ) 31 , I A 71, 8 C Is 
412, Rcnga Srmivass v Gungaprakasa, 
SOM 67 6S(ID06), Dbaranjitt Chandesh 
war. II C U N 604, 506 (1007), Joy 
Govinil I MsnTQotha, 33 C 680 (1906), 
Susya I^ai i Anyakanna Pillai, 29 M 529 
(1906) (second appeals] .Muhammad Ilussam 
t Rhushalo, 10 A 223, 235(1888) [ascertain 
ment of legal representative of deceased , 
Inherent power] , Shyamanandt Rajoaram, 
4 C L J 508 570 (1900) [right to appeal 
Burvmng against eumving respondents], 
Upendra Bumar r Sham Lai Manrial, 0 
C L J 715 (1907), s c, 3t C 1020, 11 
C W N 1100 , Madhuban Das t Nairan 
Das. 29 A 535 (1907) 

(7) In re Durga Prasad, 22 A 231 (1809) 
(dist Collector o( Muzaffarnagore t flossain 
Begum, 18 A 80 (1895)], In re Sarat 
Chander Singh, 18 A 285 (1806), Raja Ram 
i Jdm 9 R 151 , Ramji t Elba, 20 B 167 
(1895). moreover, 0 XXII r 13 has not 
uow the quahfymg words “ ariainy out of 
the death, mamujs, or tnsoliency,” etc 

(8) The decision in Dwarka Nath Biswas i 
Debendra Nath Tagore, 4 C. TT N 58, 62 
(1899) proceeded on tho language of tho 
former section, riJf j)o’l 
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ol nus)omed suits , (1) BcnJmg for and exaimning an Ameen on ins report , (2} 
power to award costs against tlie estate of a deceased plaintifi , (3) power to pass 
an order under sect 103 of the last Code , (4) anti the like An Appellate Court 
lias under powers of remand than under the last Code (5). 

The words of the section confer and impose upon an Appellate Court ^ cry 
\nde powers (G) in fact, tlie same powers as those of the first Court as neatly as 
may he It was. howeset, Bometimes a question whether the general powers 
thus stated in the first part of the section were controlled by the second portion, (7) 
which dealt with the death, mamage and insoUency of parties This portion 
has now been removed to 0 XXII r 13, the object of which is to obviate tlie 
necessity of repeating the provisions of the order so as to make them apphcable 
to appeals, and that ordei is itself stated in widei terms, being no longer hnuted 
to proceedings arising out of the death, marriage or insolvency of parties to 
an appeal (8) The amended section disencumbered of the portion referred to, 
should now make it cleat that the powers of an Appellate Court ate as nearly as 
may be the same as those of the first Court , that is, while they ate as extensive, 
they ate subject to the same Iinutationa (9) This pnnciple has been held to be 
applicable to all ca'^es where the Appellate Court has a plenary, and not merely 
a limited, junsdiction (10) The first sub clause is new, and has been inserted 
because it was thought desirable to have in the body of the Code a general pro- 
vision about the powers of an Appellate Court The second sub clause i* taken 
from the first part of sect 582 of the former Code 


87, 108 The provisions of this Part relating to appeals f) 0 in 

Piotejnie in nppeii! decrees shall, so tot as may he, apply 

Item appellate decrees to appeals — 
and orders. /row appellate decrees, and 


()} SboToop Chunder Paul t Muthoor 
Mohvm, 4 W. It 109 (1865) Atne^run t 
Ww{•^bun, 12 W R 11,13(1809) 

(2) Shoo Dyal Smgh v Kodgkut^on 24 
W B 312(1875) tliougli a Judge should not 
order a Sabordinato Judge whose judgment » 
heloro hun on appeal to go oiul inspect Iloy 
Sultan r Laloo Koocr, 17 W It 300(1872) 

(3) Rajrooneov Chunder, 8 C 440(1881) 
Jjiltshiwibai i Ballaishna, 4 B 004 (18S0) , 
there » noir no scope for the doubt exprewd 
in the first case 

(4) Sankara Bhatta v Suliraya Bhatta, 17 
M L J 430 (1907) , s c , 30 JL 035 

(6) Gora ^and t Basanta, 15 C L. J 
258, 262(1911) 

'6) See Muhammad Husamt! Khushalo,10 
A. 233, 233 (18SS) , as to the moaning of the 
term " powers,’ see Kali Krishna Chandra t 
Harihar Chuokerbutty. 1 B L. It. 155 (1868) 

(7) ^ee Dwarka Jfath Biswas t Debemlm 
NathTBRoro,4a W N 5S, C2 (1899) , whero 
■n this Rrounl it was hell that tho earlier 
part ot this eection di I not make all ihe pro 


Visions appbcable to suUs applicable also to 
appeals 

(8) Collector of Sluzaffarnagar v Hosamt 
Begum, 18 A. 86, 83 (ISOo) . though even 
under the last Code the power might have 
been found in the first part o! the section , 
In. re Durga pmsad, 22 A 232 (1899) , the 
pesent rule speaks of a plajntjfif inrlorJing 
‘ an appellant etc instead of " a plaintiff 


J , m Naram Das t LaggaRam,7A C93 690 
(1685) , and see as to the question of limita 
tion there referred to. Ultra's Limitation, 4f h 
edition p 1103 

(9) See in illustration cases cited onie 
jxusim and Dutga Prasad t Khairati, I A 
MS (1878), where it was held that the 
Appellate Court should (as well as the Court 
of first instance) confine itself to decidin;, 
matters put m i«sne fay the parties 

(10) Tej Mai » Papavnmma 22 3f K J 
235(191)) 
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(6) from orders nude uiulcr tins Code or under an^ special 
or local law in which a dilTerent procedure is not 
pro\*idcd 

“As far as may be' — liiesc words mean “as for os is consistent witb 
be principles on which appeals from appellate decrees [and orders] arc 
dmitted'and determined” In second appeal the Court cannot go into the 
acts So it was held that no objection could he taken under sect BG7 cf the 
ast Code(l) coircsponding with the present 0 XLI r 27 So also sect 5CD 
now r c£ the same Order) was held not to apply to second appeab (2) Bo 
vhile sects 562 and 561 of the last Code were held stnctlj binding on all 
’ourts of first appeal, cases frequenti} occurred in which the Court in second 
ippeal remanded cases for reasons not cont‘*mplatcd m the former section (3) 
50 the appellate Court has set aside a decree where there was no proper 
judgment and remanded the case for a decision tie «oto (4) and has made a remand 
rrhere evidence was improperly admitted , (5) and for a finding on an 
ssue (6) here the first Court dismissed a suit on one of the issues viz that 
of title, obsennng that it was not neccssar} to decide the other issues 
one of which was an issue as to limitation and the second Court decreed the 
suit by re\ersing the finding of the first Court on the issue of title, hut 
omitted to record a finding on the issue of limitation , the case was remanded 
to the Lower Appellate Court for findings on the rcmaimng issues (7) And 
though there was no section stnctly authorizing a remand the Court was held 
under the circumstances warranted ex debil 0 justtUa in setting aside the pro 
cecdings and directing a retrial of the case (8) Sect 587 of the last Code 
was held to authorize an apphcetion to bring in a plaintifi respondent in second 
appeals and to extend to such appeals the provisions of sects 368 and 
68 j of that Code (now 0 XMl r 4 sect 107, 0 XXll r 11) (9) It was 
however, subsequently held though tlie Allahabad and Calcutta High Courts 
dissent that the reference to sect 582 in the Limitation Act did not include hj 
imphcation second appeals referred to m the section corresponding to this (10) 
This section mij be read with sect 582 now 107 anle, 0 XXII r 11 post (11) 


(1) Hinder Brayan 7 £2 (1833) (as to 
the portion of this decision deahng with the 
treatment of additional cTidence by tbo Court 
of second appeal see Gopal Singh t Jbakri 
Rai 12C 37(1883)], Sohawani BaluNanl, 
9 A 20 29(1880) Kclu MuUchiri i Cltcoda 
19 M. 15" (1895) 

(2) Sheo Patan r Lajpu Kuan fi A 14 
(1882), Girdhari Lall t Crawford 9 A 14 
(1886) [dealing also with sect GGG] 

(3) Ganesh Bhikaji t Dhika]i Krishna 10 
B 393 400(1880), Hahib Bakhsh c Balden 
Prasad 23 \ 107 rO (1001) 

(4) Shcoambar bingli t Lallu Siogb 9 A 
29a. Sohawant BiluNand 0 V 20(1886) 

(5) Waiecr Ui t Kaloc Coomar 1 1 W I 
2 8(1^ 


(b) LalJa Ram Lall t Mohuiput Roy, 21 
W R 62(1873) 

(7) Kailasb Chandra Kundu t Kunja 
Biliari Goan ami 4C I J 80(1906) 

(8) Durga Dihal t Anoraji 1" A 29 
(1891) and ace llabih Bakhsb t Baldeo 
Irasad 23 A 167 1"0 (1901) 

(9) \akkalagadda r Nahizulla 28 31 498 
(IJOo) 

(10) burya Pillai r Arjakannu Pillai 29 

M 539(1906} d ssented from in Hadhuban 
Baa t Narain Bas 29 A 533 (lOOi) and 
Upendra Kumar Chuekerbutty t Sham Lai 
iUndal 34 C 10-0 11 C W N 100 0 

C L J 715(1007) 

(11) barala Sun Ian lla«i( Sarenta Pro->ad 
bur _C L.J bO’ 00‘(1901) 

2 I 


43i 


riit CODE oi cvnh procedurl. 


1'art \ II 
bEc. loy 


Appeals to the Ki^a in Council 

[s. 595.1 109 Subject to suet rules as may, from time to time, be 

What appeals Uo to made by Hts Slajest) m Council regaidmg 
King In Council appeals from the Courts of Bntisii India, and 

to tlie provisions hereinafter contained, an appeal shall lie to 
His Majesty in. Council— 

(a) from any decree or final order passed on appeal by a 
High Court or by any other Court of final appellate 
jurisdiction , 

*(b) from any decree o» final order passed by a High Court 
in the excToso of original civil jurisdiction ; and 
(c) from any decree or order, when the case, as hereiuaftei 
provided, is ccitificd to be a fit one for appeal to 
Hts Majesty m Cotmcii 


[s 596 ) 110 In each of the cases mentioned m clauses (a) and 

Value ot su1)Jcc^ {b) of section 200, the amount or value of 
mattar, the subject-matter of the suit m the Couit of 

first instance must be ten thousand rupees or upwards, and the 
amount or value of the subjeci-mattcr m dispute on appeal to His 
Majesty in Council must be the same sum or upwards, 

or the decree cr final order must involve, directly or indirectly, 
some claim or question to or respecting property of hke amount 
or value, 

and where the decicc Oi final ordet appealed from afiirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some sub- 
stantial question of law 


[s 597 ) 111 Hotwithstanding anything contained in section 200, 

, no appeal shall he to His Majesty in Council — 

Bar oi ceitaifl appea . ^ from the decree or order of one Judge 

of a High Court estabhshed under the Indian High 
Courts Act, 2S02, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of 
a Division Court constituted by two or more Judges 
of such High Court, uhere such Judges arc equally 
divided in opiraon, and do not amount m number to 
a majority oi the whole of the Judges of the High Coiut 
at the time being ; or 

{b) from any decree /roiu wluch undci section 102 no second 
(lypcal lies 
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112 {1) Notliing cont.imod i« this Code sball be deemed — 

(fl) to bar tliG full and imquabficd exercise 
of //isSIajcsty’s pleasure inrccci\*ing 
or rejecting appeals to Ilis Majesty m Council, or 
otberwisc howsoever, or 

(6) to interfere with any rules made by the Judicial Com- 
inittcc of the Pnv}' Council, and for the time being 
in force, for the presentation of appeals to Ihs Majesty 
m Council, or their conduct before the said Judicial 
Committee. 

( ?) K’othmg herein contained appbes to any matter of criminal 
or admiralty or vicc*admiralty junsdiction, or to appeals from 
orders and decrees of Prize Courts. 

Appeal to His Majesty la Council — Uns matter ts dealt uitli both 
in tUo above sections and m 0 XLV The provmons are substantially tbo 
same as in the last Code Sects 613-615 of that Code ha^ o not been re enacted, 
and rr 4 and 5 of 0 XLV are new 

In the Common Law of England must be found the origin of the junsdic- 
tion of the So\ereiga m Council but the Statute Law has recognized aud 
afUrmed such jurisdiction lu 1726, b> a charter granted b) George I , an 
appeal lay m the case of the Mayors’ Courts to the Governor or President iii 
Council and m important cases (1) to the King m Council The appeal to 
the Privy Council from the Court of Suddet Dewany Adawlut (winch the High 
Court on its appellate side represents) was granted by 21 Geo III o 70 
The power to admit an appeal was first conferred upon the Siulder Dewany 
Adawlut by Reg XVt of 1797, sect 2 (2) In 1833 the Judicial Comimttee 
of the Privy Council was created (3) and by orders of Her Majesty in Council 
of the 10th April, 1838, passed m pursuance of 3 and 4 William IV c 41, certain 
restrictions were placed upon the exercise of the power of the Sudder 
Dewany Adawlut to admit an appeal The practice of tiio Calcutta High Couit 
in the admission of appeals has been regulated by rules of the Court made by 
the Sudder Dewany Adawlut on the 17th December, 1858 and by the High 
Court on the 30tli July, 1870(4) The Gliarter Act of 1861 (21 and 25 Viet 
c 101) substituted the High Courts of Calcutta Sladras, and Bombay for the 
Supreme Courts established under the Charters of 1774 1800 and 1823 
respectively The Rules now in force have been issued under the poweis vested 
m the High Court by 24 and 25 \ict c 101, sect 13, bj the Letters 
Patent of tbo High Court, 1865, and by the Code of Civil Procedure These 
Rules came into force from 1st July, 1891 (6) The right of appeal to the King m 


(1) Ilbcrt 8 GoTerniacnt of India, 2nd Ed (4) la tho matter of the Petition of Feda 

p 33 Hosscin 1C 444 (18,6) 

(2) In tho matter of the Petition of Fcda (5) Betchamber a Rules and Orders Appel 

Ilosscin, 1 C 414 (187C) late Side Rules Introductory Rule, also Ft 

(3) Safford and Wheelers Privy Council l.Ch II r vui.Pt II , CL IV etc 
Practice, 450 
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Council now rests on clause 39 of the Letters Patent of 18G5, read mth sects 109 
a • ^ XLV (1) Though appeals from the High Courts 

I . . ^ ^ " Cnimcil possesses 

. . the judg 

. ‘ tns beyond 

the seas, and notwiiu&Uiiu, o , • . .1 from the 

decisions of the High Courts, it has been rex>catctliy new ludi., thstanding 
the statutes \^luoh prescribe the time and mode of appealing, and the hmits in 
point of amount, the power of the Sovereign in Council to entertain petitions 
for leave to appeal where the conditions imposed by the Statute ha\e not been 
c'^'Tinhed with, remains in full force The jurisdiction was exercised m 1862 
_ * *1 wis no positive Statute lai\, Regulation 

. ’ of the 

I. “ . ' so it IS 

f . ' . >e"s far 

■ . the 

ired 

Such petitions ha^c uceu «« aent 

of the Courts below But the High Courts have no pu v . '■or 
oatertam a petition for lea>c to appeal or to etaj execution or to tohe 
security for costs of an appeal, except stnctlj m accordance intb the tenns 
of the Statute oi with any order tho Pnv> Council mo} mahe in the particular 
case (3) The Judicial Committee act only as advisers to tho Crown aud not 
as a Court of Judicature (4) and “liuiably recommend" their concIuwonB 
to His Majesty But a comtmsaion appointed by the Governor General 
for the purpose of inquiring into tho tnitli of an imputation against a 
Chief and of reporting to tho Governor General m Council how fat the 
same was true to the best of their judgment and belief was held to be a 
commission appointed by the Go\enioi General himself for tho information 
of liis own imnd, in order that he should not act in lus political and sovereign 
character otherwise than in accoidance with the dictates, of justice and eqiutj, 
uid not m any sense a Court or if a Court not a Court from which an appcil 
H\ to His Majesty in Council (6) Nor ii there an) appeal to His Slajesty in 
Council from tlic Courts of Assistant Pobtical agents Pohtical agents in Katin i 
irur or from the deriMojo i>J the Goiernor of Bombay in Council ft>) 
By the terms of the Charter (and also the Code) the appeal given is confined 
to Judicial acts, namel) from decrees and orders though special leave may be 


(1) Cbataprat Dugac t Kliarag 528, !>32 , Ataur bmgli v E,}8C.Ii.J 121 

biogU Lachmiram, P C , 40 C 685 (1913) (19(3) and ChinUmon bingh t Ivmg I’m 

(2) Salik Ram t '' \zim All, 8 M J A peror, Z8C L. J I19<I90S) 

270, 272, 27i (181 j 2) (4) SaCord and Whetlers lVi^y Council 

[i) Svlik Ram i Aura AIi, 8 M I A Practice p 1 
270, 272 (16C2) (note) 1 or riglit of appeal IQ) In re Sfaliaraja Vaclhana bingh 31 
to tho Pnrv Council in Criminal Ca»c, a^c I V 23D, 241 (1904), a c, 32 C 1, I, 5, 
J<y Kisscn Muokberjoc PctiUoncr, 1 W B 8C It N R4I 

1' C 13 (1802), Gangadhar lilak t Queen (I*) 4feut Chantl t Uam SukarlaJ, H> 
ImircM 25 1 A 1,8(1807), a i , 22 B CB ^ 3bl, 420, 121 {1"05) 
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s»r n» 
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prmfotl bj thr I’nVN Council (1) Tims it his been lic)<l bj the I'luj Cmincil 
that no uppcil lies to It uniler the Irtncl \cqmsition \ct (f of ISOf) port 51 
sinre an award bj* the High Court unilcrtlint Vet m neither n deerct un(lrr‘*«ct 2 
of this Code nor a decree, final judgment or order within the meaning of the 
IjCttors Patent, but is the last of n senes of arbitration proceedings (2) Ulicre a 
matter has been referred bv His Majestj to the Judicial Committee winch is 
not Rtrictlv an appealable grievance their Lordslii] s of the Prisj Conned mas, 
under the rescraations contained m 3 A 4 VVtlliam I\ e 41 ndiise His Majesta 
to grant the petitioner lease to appeal (3) Special lease to appeal ssas giscn in 
a case against an order made bv the Judges of the Supreme Court of Madras 
dismissing the Vfastcr of that Court from his office for alleged official iniof ondiict 
because the order was not made m the course of a judicial proceeding (I) But 
in Fx parte HoherUon (5) it was held that the Judicial Committee has c no juris 
diction to take into consideration the propnets of the dismissal of a public 
sets ant who held Lis office during pleasure unless the matter is expressh 
referred to them by the Crown Following this case it has been held tint 
the Privy Council base no junsdiction to grant special lease to appeal against 
an order of the High Court at Calcutta under sect 2G clause (2) of Bong 
Ilcg V of 1831, dismissing a Munsill for corruption in the ererci«e of Ins 
functions as a Judge (C) 

As stated the King m Council bj sutueofthcBoyalPrcrogatiso possesses 
an appellate jurisdiction oser the judgment of all Courts of Justice established 
ID an} of the British Doiiunions bejond the seas ond it is quite discrctionars 
with the Judicial Committee to admit an appeal in eases far below the appeal 
able amount mentioned in the Code and long after the period prescribed for fibng 
a petition of appeal m India has expired (7) Tims when the High Court in 
India has refused the necessary certificate the aggrieacd part} may present a 
petition for the exercise of the prerogative right of the Crown to admit an appeal 
and the Judicial Committee in a fit case will advise His 'Majestr that leaae to 
appeal should be allowed on the usual terms as to secunt} In a fit case their 
lordships will advise His Majest} to grant (8) an order Bta}ing proceedings 


before special leave is petitioned from His Alajesty in Council an application 
sfiouJd be made to the Ibgh Court for a certificate that the cite is iievcrfheJess 
a fit one for appeal (10) 


(1) In re Mmchin ptr Lord Brougbain, 
4 M I A 220,221 (1847) 

(2) Rangoon Botatoung Co Ltd t> 
Collector Rangoon PC 40 C 21 (I9IS) 
and see Special Officer Saltctto Building 
Sliest Dossabhai Bezonji 37 B SCO (1912) 

(3) In re Minchin per Lord Brougham 
4ALI A 2“^) 221 (1847) aiorgan t Lcecl 
2 Sr r A 423(1841) 

(4) In re ^tmehm eupra 

(5) 11 M P a cases 288 29o{I8a7- S) 

(< ) Inti c mat for o( Srcc Mobun Chut tick 


ISaLI A. 543 340(18"0) 

(7) Sal k Ram t Az m Al 8 Ht I A 
270 272 (ISC'*) BCCRcct 112 

(8) Raliirabboy t lunur 18 I t 8 9 
(1890) H c 15 R l.> Sa) 1 Miz) nr 
Hosseini Radha Bill I'A 112 lUllHOt) 

(9) Molcsi Plan Ira i Satci J an 27 ( 

1 4 (1809) B c .1 1 t 2KI 1C 
M R 31 

(10) Moti Cl an 1 < anva i rawa I S ngb 

291 A 40(1001) 
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Special leave, by the Pnvy Council, when granted. — ^Xbc Pnv) 
Council ■will not advise Hia Majwty to exercise tins pieiogatne and to gv%e 
special leave to appeal unless there is some substantial question oi law ol general 
interest involved (1) The petition for special leave to appeal is not b} 
way of appeal from the decision o! the Court, but it is presented for an 
eveicise of the prerogative right of the Crown to admit an appeal Although 
it is not an appeal it is perhaps a mote convenient proceeding than an appeal, 
because the Privy Council can then grant leave oh any other ground, if other 
ground appears for the indulgence that is sought, and if it finds that, in a case 
in which the appeal is claimed as of tight, the Court below has refused 
the certificate for a reason ■which appears to tliem to be an unsound reason, 
then they will advise Hia Slajesty to admit the appeal (2) The Privy Council 
IS not bound by the provisions of the Code Thus where m an appeal to it by 
one of the defendants, it set aside a decree of the High Court and restored 
that of the first Court and it appea*‘ed from the wording of the decree of the 
Privy Council that the defendants generally were entitled to have the benefit 
of the decree, held that the defendants generally were entitled to the benefit 
of the decree though there was no common ground such as is lefened to in 
the Code (3) 

Special leave without requiring further security —Where the High 
Court passed a separate decree on a cross appeal identical m terms with those 
of the deoTce passed on appeal in the same suit and granted leave to appeal 
in one and refused it in the other their lordships granted special leave without 
requiring further security than had already been taken by the High Court (4) 

Leave to appeal, granted without authonty— special leave 
granted —An objection that an appeal bas come before tlie Judicial Com- 
mittee without proper authonty, ■viz that the leave to appeal sliould not hat c 
been given, ought to be taken at the earliest moment, for the ohinoua reason 
that the great expense of prepating for the hearing is thereby eaved, which 
18 uselessly incurred if, when the objection is ultimately taken the Pivvy Coimcil 
feel obliged to yield to it but it is clearly competent to the Judicial Cominitfcc 
to hear such an objection at any stage of the appeal, and it is not unfrequentlj 
heard when the appeal is called on and before the orguments on the merits hat c 
commenced (5) 

Special leave to appeal — contents of the petition — Such a petition 
should contain a full statement of the facts and legal grounds showing that 
there is a substantial case on the merits, and a point of law invoU ed proper 
to be determined by the Pnvy Council Thus, where the statements contained 
m the petition were of a too general cbaracter to enable the Pnvy Council to 
judge of the propriety of granting the special leave prayed for, their lordships 


(U Hot! Clu-n I V Ganga rrasad 2^ I A W R 2S0 (1870) 

40, 42 (1901) , e c , 21 A 174 , ft 0 W N (4) Mahammad Ikratn «d dm t Najibin, 
302 304 . 4 Iloin L R 130 231 A 107(1890), s f,19A.oo 

(2) Ualiirabhoy t 3 urnor, Ift B J*’5, ICS (5) Oajadhur Porslta 1 1 Widows ol Enum 

(1800) Alilkg icn L R 221,223 (1875) 

(3) I<uclim«pnt r Khoobunn ssa, 14 
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ordered tint the petition should be either dnnii'ised with hhcrtj to present 
nnotlicr petition or stand oier to amend the petition (1) If a serious 
question of hw is imolved in the appeal special leaae will be granted hj the 
Pnw Council though leave had been refused b\ the High Court (2) Special 
leave has been refused in tbo following cases — merely because the Judge had 
omitted to record any reason while granting a reaicw, which he should have 
done , (3) and where the High Court dismissed an appeal as barred hy 
limitation the Judicial Committee not being satisfied that the refusal of the 
High Court to admit the appeal out of time was ivrong (1) 

Rescission of special leave to appeal — Wlicre there is an omission 
of ana material facts, whether it arises from improper intention on the part 
of the petitioner or avhethcr it arises from accident or negligence still the effect 
is just the same it the Court has been induced to make an order which if the 
facts were full} before it itwouldnot ormightnot hasehccninducedtomake (5) 
So an Order m Council made upon an ex parte application granting special lease 
to appeal upon an allegation as to the value of the property in dispute vas 
rescinded where there were omissions m the petition of proceedings in the suit 
winch showed the true aalue of the property Generally an Order m Council 
obtained upon an ex parte petition which omits to state the true facts Mill he 
discharged with costs but if there has been laches in applying to discharge the 
order on the part of the respondent no costs will he gi%en (0) Utere special 
leave to appeal is granted upon a petition in which material misstatements arc 
made objections should be taken by the respondent by a preliminary motion to 
rescind the leave to appeal or at any rate before the hearing of the appeal when 
called on has been entered on \\ here it is not clear that the matenal misstate 
ments m the petition had been made, with an intention to deceive and the 
objection to the appeal is taken at a late stage of the hearing the Judicial 
Committee may decline to dismiss the appeal but refuse the appellant 
the costs of thoappeal But if their Lordshipsaresatisfied that the misstatements 
Mere mtcntionall) made to dcccnc tl em the} Mill even at a late stage dismiss 
the appeal (7) 

Powers of High Court after admission — The question has arisen 
and been answered affirmatn el} whether the High Court after the admission 
of an appeal to the Privy Council I as any further authorit} m the suit and 
competence to do an} judicial act rclatmg to it Thus on the death of a party 
on the record of on appeal pending before the Priv} Council evidence must be 
giv en m the Court from which the appeal has been preferred of the representative 
character of the per'on or persons 1^ or against vvJom revivor is sought Tlie 


(1) Goreo 2Ioneo I Juggst Indra II M I 
A (1806) 

(2) Gooneshar i Cnnesli Das a C At \ 
ccXTXTin (1809) 

(3) ShanVar Buksh r Balwant S ngl 2 
I \ ■■9(1890) sc 4C W N 203 

(4) Ram Isarain « P«ren(*swar *^0 TrtO 
(laO-*) 


(5) MoliQn XjiI Sookul v Cibcc Doss 8 
MIA 193(1861) yer Lord Kings lomi 
p ia> Amocna Khatoor t RadLa Ronodc 
Alwr "M I A 261 263 (16o9) 

(fi) Ib d see also Mussoorio Bank t 
Raynor 4A 500 o08(l&8‘’) s e 91 \ "(I 
(7) Ram Sabuk i Kara nee 14 B J* R 
(r cJ30» 406(18"4) n e 23 AV R 113 
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Court Ijclow slioirld gi\e own opinion as to ulio are tlie pirties uho shonW 
1)0 substituted upon tbe leconl, and should inaho and send a certi6cato 
or statement on -which their Lordships can act (1) MTien only the petition 
for leave to appeal has been filed and before it is alloived, the High Court 
has jurisdiction to entertain applications relating to the appeal (2) Puither, 
if the appellant has taken no steps towards prosecuting the appeal, the 
petition of appeal may be struck off the file % the High Court (3) The 
Judicial Committee have no jurisdiction to entertain any application m an 
appeal until the petition of appeal is lodged there though the transcript has 
been registered in the Council office (4) If after tlic admi'^Mon of the appeal 
no steps ate taken by the appellant within reasonable time, the Judicial Com 
mittec, upon a certificate of the Registrar of the High Court that no furtlicr 
proceedmgs haa e been taken after the admission of the appeal will disnu's it (5) 
It was considered that an appeal to the Privy Council havmg once been admitted 
whether properly or erroneously the High Court had no further jurisdiction to 
review its order and declare the appeal rejected (C) But m a later case ftmsep J 
held that an order granting leave to appeal to the Privy Council was open to 
renew (7) And an order refusing leave to appeal to the Privy Council can be 
reviewed bj the Court which made it (S) 

Eeheanng of appeal by the Pnvy Council — It is unqucstionablj 
the strict rule and ought to be distinctly understood as such, that no cause 
m the lh:ivy Council can be reheard, and that an order once made, that n* n 
report submitted to His Majesty and adopt«Hi by being made an Order in 
Council, is final and cannot be altered The same is tlie case of tlie judgments 
of the House of Lords that is of the Court of Parliament, or of the 
King m Parliament as it is sometimes eiqiressed, the onl\ other supreme 
tribunal 'Whatever, therefore has been really determined m these Courts 
must stand, there being no power of rehearing for the purpose of changmg 
the judgment pronounced Nevertheless if bj misprision in embodjnng the 
judgments, enois have been introduced tbc«e Courts possess, by Common 
Law the same power which the Courts of Record and Statute have of rectify 
ing the mistakes which have crept in It is impossible to doubt that the 
indulgence extended in such cases is mainl) owing to the natnrvl desire 
prevailing to pieicnt irremediable injustice being done by a Court of the 
last resort where by sorae accident witliout an} bhme tlic part} has not 


(ie«6) 

(7) Gopinath Birbar t Goluck Chunder, 
IC C 292 (1881) [this caso on the interpreta 
tion of euhstantiftl question of law appears 
to be oTcrrulccl by the Privy Council ca'cj 
TaUi Persaud Bhokt t Benajek -Misscr, 
231 A 102 (1804), 8 c 23 C OlS.Sukal 
buttle BahuLal 28C 190,193(1000), s e, 
5C W ^ 

(8) Hand Kishore t Ram Golan) 30 ( 
1037 (1012) ir C W ^ 1089 


(1) Haidar AIi i Ta'^sadduk Rasul 16 C 
181(1888) 

(2) Hutto Soon lery r Kistonsutb, Pulton 
10 (1812) 

(3) GohardUant Ham Bibi GB Hit 76 
(18"0), Thakoot Ivapdnuth V Iho Govern 
ment.lC U2 (18'0) 

(4) GuDgadhur t Balhamonoy, *1 Moo 
P r 4V1 (ISS") 

(5) I’abutty Da«scn i Radhanantb 6 
■\t I A 310(1850) 

(6) trrw^Tonn RSI t Tidurjcpt, 6H P 07 
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hcTfil nnl in onlcr ln<i hcpu innhfrtrntl} imtlo ns jf tlie p'trtj liis linn 
lioinl Untlor the pccnlnr circumstances of this cisp their Lordships 
recommended the restomtion of the appcil dismissed cx parte (1) Even 
before report, whiht the decision of the Board is not } et res judicata, great 
cmtion Ins been obser^ed in perniittuig the rchcinng of appeals (2) filter 
the respondent has had notice of a pending appeal, he is not entitled to further 
notice tint the record has been transmitted or tint the appeal is set dorni for 
hcarmg, and he cannot ask for a rehennng of th» appeal on the ground that 
he had no such notice (3) The unusual indulgence of recommending a 
re hearing of an appeal to Ris '^^aJesty ought netcr to be granted except under 
\et 5 special circumstances, and only sphere the tx parte hearing has not been 
occasioned bj any default m the party appljnng for a re hearing (4) An Order 
in Council rescinding a prc\ lous Order in Council granting special Ica\ c t o appeal 
may be discharged and the appeal restored (5) Also an appeal dismissed for 
want of piosccution (under Rule 5 of the Order in Council of 1853) has been 
restored on explanation of delay incurred and on conditions as to costs and 
securitv to be given in England (6) 

Appeals from decision given on second appeal — In an appeal to 
the P’uy Council from a decree of the High Court made on a second appeal 
the hearing before their Lordships must be based upon the materials which were 
open to the High Court and the findings of the Subordinate Judge on matters 
not invohang questions of Ian must be taken as conclusn c (7) and in such cases 
the findings of fact by tlie first Court arc bmdmg on the Judicial Committee (8) 

Concurrent judgments on fact — The Judicial Committee nill not 
interfere with concurrent judgments of the Courts below on pure matters of 
fact,(9) unless ven definite and explicit ground* for that interference are 


(1) Bajendcraaram v BijaiGarmd 1 Moo 
I A 117 120 134 142 (1836) per Lor.1 
Brougham 

(2) \eakata Narasiaba r Court ol Ward* 
13 I A. 153 153 (1886) , s c , 10 5L "3 78 
Varlagadda Durga v Slallikarujana 14 M 
439 (1891) 

(3) Lalta Pershad v Azzuuddm 24 I A 
49 (1890) s c,19A 209, Surnomoyee « 
Shosheo Jlokteo, 12 I A 25' (1868) 

(4) Bajendcr Itarain i Bijai CoTind I 
Moo P C 117 (1836) Surnomojpc « 
Shoshee Mokhce 12 I A 257(1808) 

(5) Mohnn Lull v Bibco Dasj 8 3Ioo I A 
402 497(1801) seo ib , at p 193 

(0) Rabiabai v itabomed Ismail 24 I A 
123 a c ,21 B 723(1897) 

(7) LacbmeswarS ngbv Manonar Houcin 
19 a 253 2C0 (1891) , * c , 19 I A. 48 53 
I uchmanS ngbr Puna 16C.753 *'55(1899) 
sc 10 I A 125 SCO PcrtoBji Modi t 
Q iccn Insurance Coy 25 B 332, 33r (lOOO) 


(8) Anangamanjari p Iripura Suondari 14 
I A 101 110 (1837) s c 14 C 740 at 
p 748 Munnalalv Gajra} 17C 210(1889) 
Durga Chowdhram t Janahu 13 C "3 
(1890) 

(9) MoungThaHuyeenv MoungPanJiyo 
27 1 A 160(1900) s c 28C 1 4C M 
N 808 Dbaram Chan 1 1 Bbawant Migrant, 
2^ G 189 194 (1897) a c 24 I A 183 

1 C W V 697 Bireswar t Sbib Chander 
19 I A 101 (1892) s c 19 C 452 461 
Ram Naram v Bbim Ganjhu 3 C W ^l 
249 (1893) , SundaraUnga Swami t Rama 
Swami 20 I A 5,> 67 (1899) f c 22 
SI SIS, llariHarv UroanParshal 141 A 
7 (1886) B c. 14 C 290 Krisbnan i 
SudoTi 12 M ol2(1889) Ram Lali Meli !i 
Ilasam 17 C 882 (1890) Asgliar Reza t 
MehdiHo«*ein ‘>0 C 500 672 (1892), s 0 
I A 38 4" Parbati Dasi r Ba kunla 
Bath, PC 19C L.J 129(1913) 
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issigne(l,(l) and it is satisfied tliat there is miscarrnge of justice or the \nolation 
of anj principle of law or procedure (2) But where there are concurrent findings 
of facts and there is no substantial question of law m issue, their Lordships, 
in order to see how far the Courts ha\e concurred m their \acw of the facts, will 
examine precisely what their findings ate (2) Wiere the Courts in India have 
come to a certain conclusion on a certain issue, that is n fact winch, considering 
the advantages the Judges in India generally possess, of forming a correct opinion 
of the probabilitj of a certain transaction, anti m some cases of the credit due 
to t)i6 witness, afiorda a strong presumption in favour of tlie correctness of their 
decisions, yet that circumstance does not and ought not, to relieve the Judicial 
Committee, the Court of last resort, from the duty of esamimng the uhole 
evidence and forming for itself an opinion on the whole case (4} But the duty 
of a Court of ultimate appeal is to judge from the evidence and not to infer from 
probabilities (6) In a recent case where in a mortgage-deed a fictitious entry 
had been made (which if correct would have brought it within the jurisdiction 
of the Calcutta High Court) and there uas no evidence that there was an error, 
it Was held b) the Privy Council that concurrent findings of error were not 
findings of fact since a deciaion that there is no evidence to support a finding 
IS a decision of law (0) 

The Judicial Committee has refused to depart from the rule as to con 
current findings of fact merely because the High Court has admitted documents 
tendered by the appellant which the first Court had rejected (7) It cannot 
detract from the weight of concurrent findmgs of fact, that ddterent Courts 
in arriving at the same result upon the same evidence, have not been influenced 
br precisely the same considerations A difference of opinion to that extent 
is only calculated to suggest that the evidence, whatever \iew bo taken of it, 
must nece8«aiily lead to one and the eamc inference, and there will be no 
interference by the Privy Council in such cases (8) IVhcrc no question of 
law, either as to the construction of documents or any other point, arises on 
the judgment of the High Court, and there are concurrent findmgs of the two 
Courts below on the oial and documentary cvadcnce submitted to liiem, their 
Ijorclships mil not entertain an appeal (9) \Vlicn the question is not one of 
construction of one or more deeds, which would bo a question of law, but is 


(1) aioung Tha Hujcen v Moung Pan 
Nyo, 27 I A IGC tl900) , s c , 2S C 1 , 4 
C W N SOS 

(2) Uani Srimati v Khajendra Ivara^n, 
31 1 A 127, 131 (1904), s c , 31 C 871, 
9 C M 71 , Jludlioo Soodwn t Snroop 
cimnder 4AI I A 431(1819) » c 7W B 
P C 73, MeLaVcnkataiamayya Apparow 
i Shn Paja Patthasaratby Apparow, 17 
r W N 1222, P c (1913) 

(3) Asghar Rezo t Mchdi Ito<»Pcin, 20 

C COO, 572 11892), b c , 20 I A 38, 
"■ V 

(4) Sin lh<v» Soodun t Saroop Chnnder, 
1 M I A 431, 433 (18l9)i Mtt«dcc 
iUh me V Careem i Moerza Ally, f M I A 


27, 49 (18j 4) , Cliunder Monee v Munmo 
Ulncc,8M I A 477,489(1801); Tayamtnaul 
I) Saocbachalla lOM I A 429(1805) 

(5) Wise i Sunduloonis'^a, II M I A I"7 
(1807) 

(0) Ilatcadra Lai v Han Daai Hcbi, P P , 
19C I. J 484(1014) 

(7) Hum Bbusan v Upendra Lai 23 1 A 
07,100(1895), e c , 24 a 1 

(8) Nilmoni Smgb v Kutichundcr, 20 C 
847,852(1893), a c 20 I A 95 

(9) Toolscy persaud i Benaycl , 23 I A 
103, 101 (1890), 8 c,23C 018, bpo a!«n 
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a question as Jo the cflect to be pnen to ciccrcos, leases nml other <locunients 
as c\ndenco of certain fnets {eg that of adoption and its consequences), tlic 
concurrent fmdinps against the factum of the adoption Mill not bo disturbed 
inerel) because the evidence Krgclj con«i«t«l of leases and other svritten 
documents (1) 

The veil known rule of the Judicial Committee not to disturb concurrent 
findings of fact b} the loner Courts, unless the) are shown to be erroneous, is 
none the less applicable, although the Courts jim) not liaac taken preciselj 
the same aiew of the weight to l>e attached to each particular item of evidence. 
Tims their Lordships declined to disturb such finding where one Court relied 
on the oral and the other on the documentor) eaidcnee (2) In boundary cases 
the appellant must come prepared to show clearl) where the decree appealed 
from 18 wrong, and what other course is right , it is insufTicient to rai'o doubts 
as to the correctness of the decision (3) 

It has been recently held that the provisions as to concurrent findings on 
fact would be misconstrued if the Judges in India were b) implication subjected 
to the dut) of making their narrative of circumstances minutely exlmustive, 
under the penalty of being presumed to have overlooked elementary considera- 
tions (4) 

The Judicial Committee will not on the ground tliat there was some im- 
perfection m the plcadmgs, set a«ide the decree of a High Court, when the 
Iligh Court were right on the merits of the case (5) Nor will their Lordships 
allow any new point to be taken for the first time in the Privy Council (C) 

Beversal of decree on preliminary question entry into merits — 
In Fischer t Kamala Naickcr (7) it was arranged, m the commencement of tlio 
argument, with the consent of the counsel on both sides, that if their Lordships 
should be of opinion that the decision of the Court below could not be sustained 
on the grounds on winch it had been liasetl, the) should proceed to consider 
the whole case on its merits, and finally dispose of it And their Lordships, 
licmg of opinion that the decision could not be sustained on the grounds on 
which it had been based considered the vehole ease on its merits and dismisswl 
the appeal without costs, sa)ing that as tlict dismissed the appeal on wholl) 
different grounds from those relict! on by the Court below tlie dismissal should 
bo without costs 

Costs — Wien a cause is remanded by the Privy Council and the mis 
carnage of the suit was occasioned by the manner in which the issue was framed 


(1) Luchman Lai v Kanbya Lai, 22 I A 
r.l.C3(1891), a c,22C 009. C18 

(2) Anugra Karam t Ilanuinsn Sabai, 
30 C 303, 303 (1002), s c , 30 I A 41, 
7 C W N 225 

(3) Rajeoomar Itay v Gobiml Cliandrr 
19 I A 140, 147 (1802) , s c , 19 C 071 

(4) Mirza Sa)jad p IVazir Ah, 39 I A ISO 
(1912), 10 C IV N 839, 14 Bom I R 
1055 


(5) Gunga Pershad t Moharam Bi) i, 
121 A 47.51 (1384) 

(0) SundaraliDga Snami t Ramaswanii, 
26 L A 55. 57 (1899) a c 22 M 515, 
Sambliunath i Surjamoni, 24 I A 10] 
(1807). 8 c, 25 C 187, 1 a U ^ WO , 
Imarabandi t Kamateswan Persbad, 21 C 
1005, 1017 (1891) . a c . 21 I A. 118 
(■) 8 M I A 170, IflS 189(1800) 
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by the Judge, the co-NtE. of 'vppeal slionld be directed to be rostn in the tau^e (1) 
In the case (2) cited their Lordships, vrhde reminding the case, ordered that if 
the respondent failed to appear m the High Court, or if the appeal should be 
decided against him the respondent should pay the appellant's costs of the appeal 
m England, and the costa (if any) paid under the decree of the High Court were 
to bo repaid to him IVlien an appeal is heard ez parte in the absence of the 
respondent and it is dismi'^sed, the respondent is entitled to costs up to, and 
mcluding, the lodgment of his printed case, and also to the costs of appearance 
for applying for the same (3) 

Pauper appeal — ^In an early case (4) leave to appeal in forma pauperu 
was granted on an application to the High Court on an unstamped paper, but 
certified by counsel tliat there was reasonable ground of appeal It has been 
recently held that the High Court cannot entertain an application for leave to 
appeal to the Privy Council m forma paupens and to be exonerated from deposit- 
ing the respondent’s costs and the usual fees (5) The question whether it is 
necessary ‘ ^ ^ 

although 

Ham V Sheo Liiura ^o; 

Appeal pending, effect on rights of owner —The pendency of an 
appeal to England does not put the party who subject to that appeal, is the 
owner of nu estate under a legal disability to brine a suit in that character against 
third parties (T) 

Decree — This term is defined in sect 2 (2), and under that definition a 
decree may be either preliminary or final The distinction between the two 
18 pointed out m the explanation to that section Under sect 97, parties 
aggrieted bj prelmunaiy decrees arc requited to appeal therefrom Sect 5^1 
of the last Code ran as follows decree includes aho judgment onti order " (8) 
Decree now includes a final order Clauses (o) and (6) of sect 595 of the h'st 
Code spohe of “/ nal decrees ' Sect 109 now spealva of ‘ any decree or final 
order Appaienth, then, an appeal will lie from a decree which maj be 
cither final or preliminatj and from an order which la final This is in 
accordance with pieMous decisions A final decree was always appealable 
And the Pnry Council held that “ final ” for tins purpose did not mean the last 

U) Rajali Sabeb FerUad Son t Itua (6)4M I A lU, 13G(184C) 

Bahadoor, ]2 AI I A 280 {1809) (7) Rajah Sah«b Pcrlilad Bern t Budhoo 

(2) kaleo Porshad t Bmda LaU, 12 Siagli, 12 51 I A £75,542(1869), s c, 

M I A 343,349(1800) 2 B I R (r c) 111,142, 2 W R (r c) 

(3) Sambliu Nath V Surjamani 24 I A <5,20 

191 (1897), 8 o,26C 187 189, 1 C W N (8) It has been held that therefore! tlo 

04J proYiaioo m sect 588 of the fast Code did not 

(4) In re Jowad Ah, 8 tV R 48 (1867) restrict tho provision in Bcct 599 that an 

This order was made on condition that the appeal might bo brought to tho Kmtf m 
usual security for costs was to be piven and Counedfrom a final order Krishna Prasad 
tho costs of translation deposited t tlotichand,40 I A 140 17 f !*• I 571 

(1) lagadanand . Rajendra, 17 C I J (1913), 17 r W N C37 
asi (1012) 
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dpcrce but a dfcrcc tlctermmmg ngbts sucli n** a jriluniinr} clcinc 

cstabli^Ling tlic Inbilit} to account and directing accounts to be taken (1) 
In the ca«e cited it ivas said that, to decide whether a decree is fiaal or 
not, the Court should look at what was the real question before the Court 
when the decree was made ^\’heTC the plamtifl alJegcd that the defendant iras 
accountable to him upon seaeral claims, and the defendant alleged that he had 
got legal defences to caorj one of Iho'e claims and that lie was not accountable 
at all, and the Court held that the legal defences put forward were valid as to 
some of the claims, and as to others of the claims the) were iniaUd and 
therefore the defendant must account, and pi««ed a decree for account , such 
a decree directing accounts was hold to be a “final” decicc under the last 
Code (2) “It IS true,’ said Lord Uobhou'c, “that the decree that was made 
does not declare m terms the liability of the defendant, but it directs accounts 
to be taken which he was contendmg ought not to be taken at all and it must 
be held that the decree contains wathm itself an a«sertion that if a balance is 
found against the defendant on tho<c accounts the defendant is bound to pa) 
It Therefore the form of the decree is evactl) as if it affirmed the Iiabilit) 
of the defendant to pa) somethmg on each one of the^e claims if onl) the anth 
metical result of the account should be worked out against hun Now that 
question of llablht^ was the sole question m dispute at the hearing of the cause 
and It IS the cardinal point of the suits The arithmetical result is only a consc 
qucncc of the liabiUt) The real question in issue was the liability, and that 
has been determined by this decree against the defendant m such a way that in 
this suit It is final The Court can ncaer go back again upon this decree so ns to 
sa) that though the result of the account ma) be against the defendant still 
the defendant is not LabU to pa) anjthing That is final!) determined against 
him and therefore m their Lordships view the decree is a final one within the 
meaning of the Code (3) 

V,n order of remand, where the first Court has disposed of a suit on a pre 
lininury point, is not a final, but an interlocutory decree (4) But where a 
remand was made under the wTong section and tlic order of the High Court 
decided a cardinal issue m the suit which could neier ivhile tlic decision stood, 
be disputed again there was Iicld to be a final decree notinthstanduig that 
there might be inquiries )ct to be made id disposing of the suit eg vLerc tlio 
Hioh Court, roersmg the decree of the first Court held that a %alid beqmst 


(1) Itahimbboy t Turner IS I VO" 

B c 15B 155 {1890) 

(2) Kaliimbboy i Turner 15 H 155 159 

(1890) 8 c 18 I A 6 cf Abcn Sh» r 

Cassirao 0 B 2G0 (1883), Isinsrgar t 
Caudasanis 8 I< 54S (18S4) 

(3) RaliuuLUoj I Turner 18 I \ 6 " 

(1800) s c 15 B 155 See aUo *:ai}id 
Murbar Ho««em i Bodbs Bibi 22 I \ 1 
(1891) • c !• \ 112 IIG Hafr \bdnl 

t llariBaj 22 \ 40 40"(1900) bhantoram 
I Jnm»ctji, 4 B II L 1 212(ieo_) 


(•*) 'taliant Isbvargar Budhgar i Canda 
eama Amarsaag 8 B 548 551 (1834), 
Uabib uji nissa i Jlunawar un nissa 20 A 
629 630 (1903) Forbes t Ameeroonissa 
lOM I A 340 3o9{186r) s c 1 feuth I 
C 021 02” Tirunarajana t Gopalasimi 
13 M 819 (ISSJ) Tussuduk Rasul r 
Farianl lUssin 2 C 1\ N cccl (1898), 
Ahmal. Gobind 33 4 391(1911) Kr shna 
thaidra , Ram ^«^l n 18 C L J 1.4 
(191J) 
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was iQ-ide by a -mil and remanded the case for the trial of other issues (1) \Vbere 


by a notification m the Goaeinment Gazette to be qualified for admission as a 
valal of the High Court, but when the mistake was found out the notification 
was cancelled, on application fox leave to appeal, held that Chapter XLV of the 
last Code had no application, and that the matter was not one m which the 
High Court was concerned to give or refuse leave to appeal (4) Where, 
after the admission of an appeal to the Privy Council, the Court below 
passed a judgment in review in tlic same case which judgment was sent 
up and notified to tlie Council, and put on record la the appeal case, 
it was held open to the Judicial Committee to pass judgment on 
the appeal, without prejudice to the subsequent ju^ment which was 
p-vssed on re\ucw (5) 

Final order ■^As regards ordtra made prior to decree which are only so 
many steps towards the ultimate decree, they may he styled preliminary or 
interlocutory, and in this sense not final By final order is apparently meant an 
order which terminates the proceedings m faaoui of one of the parties (6) In 
the case cited, Markby, J , said ‘ I do not know any meaning to the word 
‘ final * which can be applied to orders made subsequent to decree Bed qu 
Such an order cannot, it is true, possess finality m the sen*® m which that term 
IS opposed to orders which are steps towards the decree, for the decree has 


be<!»i held that the question of finality must be determined with reference to the 
precise relation in which it stands to the proceedings before tho Court (8) It 
IS not always easy to distingvusU between what is v final and what is an mterlocu- 
tory order Tho Court of Appeal (m England) has not attempted to give an 
exhaustive definition, and the Legislature in the Judicature Act, 1875, sect 12 
has not given Bucka definition (9) Sect 2, clause (2) Esplanation, of this Code, 
says that a decree is final when the adjudication completely disposes of tho suit 
“ No Older, judgment, or other proceeding, ’ says Brett, L J ,(10) “ can be final 


(1) Sluzliar Hogse n v BailUa Bih»» 17 A 
(r c) 112,116 (1890 But 860 Daij Nath 
1 ‘•ohaa Bibi, 31 A C15 (1909) 

(2) Itahunbhoy Habibboy t TurneJ’, 15B 
15 o{ 18£)0), 8 c,18I A C,cl AbenSbat 
CaBsicao, D B 2C0 (1882) 

(3> hco Habib un nasv t» Mumvarun 
niBSi, a f29, C30 (U03) 

(4) In the matter oI tbo petition of 
Subhaandiu Lai, 0 A 103(18Si) 

(G) ToouJun bin^b « roUbnaraln, 1 1 A 
312 310 (1S71) 

(U) Jftgcasur S vb u i Muracbo Kocr, I C 


L. It 3ol,3G3 (1877) 

(7) Sco Ram laruk i ^losahebali, C C W 
if 246(1901) 

(8) Uarish V Nanab Bahadur of Moor 
Bbulabad. 13 C L J C88|l0ll), 16C W N 
879, Secretary of State V B I 3 N Coy, 
13C 1. J 90(1911) 

(9) Lc\M3i Wilbama 31CU D 023(1686), 
per Chilly J , p G27 

(10) Standard Discount Co t La Grange, 
5C.r D 67,71 (1877), a c,47L.J CP 
i, fcf \Vhito V Witt, G Ch D 589 
(1877) 
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%Nhich docs not nt once afiect llic stilus ol t!jc partic*, for %\lnclie>cr side tlic 
<lcci«ion mi> Ihj gnen , so tint jf it is gi\en for tlie phintill jt js concl«'’iNo 
ajTtn«t the dcfciulnnl, and if it h guen for the defendant it is conclu«nc against 
the plaintiff” “I conccne,” fiys Tij, LJ, “tliat an order is final onl) 
where it IS made upon an apphcition or other proceeeling which must, whether 
such application or other proceeding fail or succeed, determine the action 
Conaet«cly, I think that an order is * interlocutor} ’ where it cannot he nflirmed 
that m either e\cnt the action will be determined” IMicn any further step 
IS necessary to perfect an order (1) or judgment, it is not final but interlocutor} (2) 
A judgment ma} be cither final, or picliminan , or interlocutor} , the difference 
between them being that a final judgment determines the whole cau«c or suit, 
and a prclunmat} or interlocutor) judgment determines onl} a part of it, Icaa mg 
other matters to be determined (3) An order disnussiiig a petition, presented 
under the Indian Companies Act (Act XIl of 18 Dj) for conDrnntion of the 
alteration in the Memorandum of .Vssociation, on the ground that no such 
resolution as the Im requires Las been pa«scd, was held appealable under the 
former section (4) The order of a High Cotut setting aside nn order of a District 
Judge calling on to las own file proceedings pending m the Court of a Subordinate 
Judge, and duccting that the proceedings be remitted to the Court of the Sub 
ordinate Judge, and tiiat the application presented to that Court ma} be dis 
posed of, IS not i final order, (5) nor is an order refming to appoint a Recen cr in 
n suit (6) An order of a High Court setting aside nn order of a lower Court 
refusing to set aside an ex parte deereo is a puiel} interlocutory and not a final 
order,(7) and so is an order rejecting an applicition for stay of execution of a 
decree under appeal (8) An order under the Rules and Orders merely refusing to 
re open a Registrar’s report is not final, (9) nor is an order deciding onl} tliat tlic 
Respondent should be at libert} to sue in /ornut pauperis (10) Rut an ordtr of 
the High Court based on the ground that the plaint does not disclose any lau'^c 
of actionagainst the defendant is a final order within themcimngof this cjaust.,(n) 
and BO is an order setting aside the decision of a lower Court ns to the respective 
shares of the parties to a partnership suit and directing frcali accounts to be 


(1) SalamAU t Wftdner, 1 Q B 731 736 
(1891) , s c , 00 L J Q B 624 , 61 L T 
C9S, SOW U |i.ng)D47 

(2) Collins V Taddingtou, 0 Q B D 36^, 
3T0 (1880), per Baggallay, L.J 

(3) The Justices of tlie Peace for Calcutta 
t The Oriental Gas Company, 8 B L.R 433 
452 (1872),4jer Couch, CJ , and 3IarLliy, J , 
cf Rahiinbhoy i Turner, 15 B 155(1890), 
e C.18LA C 15B 165 (1890) 

(4) Bombay Burma Trading Co e Borabji, 
5 Bom L. R 318 (1903) , a c , 27 B 415 

(5) PaloLdharit RadhaPrasad,? A C5,C7 
(1878) 

(6) Chtindi Butt u Pudmanund, 22 C 
928, 930 (189 j) 

(7) Itai Badha Ki-scu t Colfcttur of 


Jaunpore o C W N 163. 167 (1900), r i 
23 A 220 and tho n t ro fact that tl c 
Court apparently on tho a«sUinitioii tlut it 
Maa such an order, have urti£(.d the tul 
ciency of the amount and lalue of ft tui 
cannot make appealable an Older u! h< 

Dot fulfil the statutory conhliocu 

(8) Srinivasa t Ivestio 1 rusad 12 < i t 
081(1011). KriiJina Chan Ira t J > 
18C L. J 124 (1913) 

(9) Royal InsuTunct O i \M i ‘ 

Dutl CC V 41 (l.i'B) 

(10) Sakan Eingh i C ] I ' 

Ct" ^ 29«(19'JJ) 

(11) Ilarldi i Nttv -1 J ^ 

ahidaba 1, 13 ( 1 J * I 

S79 
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taken (1) The dianussal of da appeal to tlie Privy Council for ivint of 
prosecution is not a final order within the meaning of Art 179, Sch 11 of 
the Limitation Act (3) 

Appeal under Letters Patent not falling witliin the Code — 
Where, by an Order in Council, a case was remitted to the High Court ■with a 
direction to take an account between the parties on certain principles, and it 
was further ordered that if, on the taking of the accounts, anything should be 
found duo to the plaintiff, a decree should be made in bis favour, and if nothing 
should be found due to him the suit would be dismissed, and when the case 
came back to the High Court a Division Bench took the accounts and 
made a decree against tho defendants held that sects 595, 596 of the 
former Code did not apply to such a case but a right of appeal to His 
Majesty in Council might be successfully claimed imder clause 39 of the Letteis 
Patent, the amount in dispute being over Rs 10 000, because it was a final 
decree of a Division Court of tlie High Court from which an appeal did not he 
to the High Court under clause 15 of the Lettets Patent The expression a 
Division Court ' in sect 39 (it was held) did not apply only to a Division Court 
sitting on the original side (3) 

“ Passed on appeal ” — ^Xhis does not mean the same thing as any order 
passed in the exercise o! appellate jimsdiction So an ordei icjecting an applica- 
tion to review a judgment passed on appeal is not an order made on appeal from 
which an appeal lies to the Pnvy Council (4) Nor is an order rejecting on 
apphcatiOQ to amend a decico , (5) nor is an oider refusing to admit an appeal 
presented beyond the prescribed period (6) Two essential elementB to be con- 
sidered in deciding whether an order is one passed in appeal ate whether the 
relationship of a Superior and an Inferior Court ea^ts, and whether the Superior 
Court possesses the power to review, affirm or modify the decisions (7) An 
order passed by the High Court m the exercise of its rcvisional jurisdiction under 
sect 116 or its powei of superintendence under sect 15 of the High Courts Act 
of 1851 IS made or passed on appeal within the meaning of tin*' clause (8) 

“ Or by any other Court of final appellate jurisdiction ’ — /Is, for 
example, from the final order of a District Judge, when there is no appeal to 
the High Court (9) 


(1) Dwatkat Kaji ilaiiomcd, 15 C W N 
CO (1010) 

(2) BatukNaliit) Mt JIunniDci, P C,19 

C. L- J 574 (1014), andaee Abdul Majidv 
JawahirLal.P C,19C L J C20(1914)(#ucti 
an Older )Q Cou&c lisnoton order afiirtning a 
decree) 

(3) Cnru Prasanno Lahiri \ tfotindn 

\lolnm Ijihitj, 3^ V 9b3 (1905), * c, •) 
L n A 50G * 

(1) Itnjah Fiiact Huisem i Rowsnun 
JfJaii ion Jl (I- I1)1(18US), Sooila 
1 » ncc l>awe » Mahatab Phand, t M U 


SDac 102 (1809) 

(5) Sunder Koer v CUaudeshwar Prosal, 
30 C 670 (1903) 

(6) Kassondas i Gangabai, 9 Horn L B 
660 (1907) , 32 B 108 

(7) HaxiaU t Nawab Bahadur of "Moor 
shidabad, 13 Cl J G88, 15C W In 879 
(19U) 

(8) Harisb i TJawab Baliadur of Jfoor 
abidabad, tupra 

(!) Saadatmand Ehan i Phul Kuar 25 
I A Ilf (1818), a c, 20 A 112, 1H> 
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“ In the exercise of original civil jurisdiction ’ — Tlicre is no riglt 
of appeal from a decree made by the ILgli Court in the exercise of original 
juiisdiction, if an appeal will bo to the Ibgh Court itself under clau&c 15 , but 
there is a direct appeal from a decree made in the exercise of original jurisdiction 
by a Dmsion Bench of tno Judges There is no appeal under clause 40 of the 
Letters Patent, to the Pn^y Council from an laterJocutorj judgment or order 
of a Judge of the ILgb Court (e j an order for inspection of documents), until such 
judgment or order has been subjected to an appeal to the High Court, under 
clause 15 of the Letters Patent, except in those cases, m A\liicb, bj reason of the 
number of the Judges who lla^e made such order, an appeal under clau&c 15 la 
given directly to the Pin j Council (1) There is no appeal against the decision 
of a High Court passed on appeal from an anard of compensation made by the 
Court to which a leferencc had been made under sect 18 of the Land Aciiuisition 
Act, for such a decision is an award (2) 

‘'Any decree or order, when the case is certified" — The certificate 
18 gi\ cn under 0 XL^T r 3 that the case is ‘ otherwise a fit one for appeal 
ibis proNiaion is intended to meet special cases where tiit point in dispute 
13 of importance, though not measurable m money (3) In all ca«es below the 
appealable %aluc an appUcation should be made to the High Couit for such 
a certificate before application is made for special leave from tho Pnvy Council 
itself (4) This clause includes cases where it cannot be said that the amount 
or value of the subject-matter of the smt is Rs 10 000 or upwards or that tho 
amount or value of the dispute on appeal is of that sum or upwards (o) where 
the amount or value of the subject-matter of the suit in the Court of first instance 
is below Rs 10 000, but the amount or value of thi- dispute on appeal is Rs 10 000 
or upwards (6) and where the matter m dispute is under tho appealallo value 
^Vllere the certificate of the High Court simply said Let a certificate be granted 
that this IS a fit case for appeal to His Majesty in Council and let the usual notices 
be issued,” it was held to have been given pursuant to sect 505 (c) and the lattci 
alternative of sect 600 of the former Code (7) Tho discretion vested in tht 
Court by this clause should be sparingly used (8) This clause is nut In bt 
interpreted as restneted to '* final orders ”(9) 

“Fit one" — Thus an order rejecting a petition for coufiriuation of 
an alteration in Memorandum of Association presented under the Indian Com 
p-inies Act (Xll of 1895) on tho ground that no such resolution as rtquiud 


(1) bonbai r Abmedbhai Habibbai, 9 
Horn n C R 393 400(1872) 

(2) S} ccial OlTiccr Salsctta lluilding bites 
I Dasabbai 17C W N 421(1913) 

(3) Banarsi I*ra<ad t Kastu Krishna 28 
I A 11, 13 (1900), Srimrasa t Kesho 
Prasad 13 C L. J 031, 630(1011) 

(4) Moti Chand i Gangs Prasad 291 \ 

n> 42 (iroi) 

(5) Bombayllurma IVadiag « Dorab;i 
^ Bom. L. R 313 (1903) SocaUo BanatM 
Irasadt KashiKrishna 221 \ 11,13(1000) 


a c 23 A. 227 

(6) Amar Chand t bJ 31 C 900 

J09 (1903), Moti Chani i Gan„a liiuad 
29 I A 40 42 (1901), a i , 21 A J 4 ' 

C N 302 

(7) Webb i 3U jh fs 1 91 < o ( 
(1903) , 8 1. 30 I A 233 \nwr ( 1 
Shoshi 31 C o'jS 310 (IaiJ) J a 
laasada'] Rasul r h-ar] i J 

(1902) 30 I A. 9^ 

(6)Srim>as«i h J 

(9) I» 
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by law had been passed, can be cerbfied to be a fit case on the ground that the 
financial and commercial position of the Company may be serioosly affected by 
the questions at issue, and also that it is of great importance to Indian Com* 
pames generally that their rights ehould be precisely defined on this pomt 
The value of the question at issue between the parties, in such a case, i3 one to 
which it 13 impossible to give a nnmencal expression (1) No appeal lies from the 
judgment of one Judge of the High Court, or of one Judge of a Division Court, 
or of two or more Judges of the High Court, where they are equally di\ ided in 
opinion (sect 111) But in any such case an appeal should be made in the first 
instance to a Division Bench of the High Court under clause 15 of the Charter, 
before an appeal can be preferred to His Majesty in Council (2) The question 
whether an appheant had estabhshed that substantial loss might result to him if 
execution was not stayed pending the hearing of the appeal presented to the High 
Court IS not a question which would justify a special certificate of fitness under 
this clause (3) Sections 47 and 48 of the P^o^ mcial Insolvency Act (HI of 
1907) do not interfere with any right of appeal to the Pnvy Council (4) 

Conditions imposed on right of appeal (Sect 110)— This section 
requires that in order to give a ngbt of appeal there must be in dispute either 
directly or indirectly an amount of Ks 10,000 If the decree affirms the Court 
below, another condition is affirmed, namely that the appeal must involve ioine 
substantial question of law The presence of such a question does not give a 
right of appeal, when the value is below the mark The requirement of it restnets 
the right when the higher decree affirms the lower (5) UTien it is laid down that 
the decree must involve, directly or indirectly, some claim or question to or 
respecting property of Rs 10 000 m value or upwards, the reference is to smts 
in esistenco and not to suits tn grcmio fulun (C) The reason for fixing the 
mimmum appealable value is based on the principle of not allowing the 
litigants, who have not succeeded in the High Courts, to bo harassed by further 
appeals, when there is nothing at stake but small amounts of money (7) But to 
meet special cases, not satisfying the conditions mentioned in sect 110, such for 
instance as those in which the point in dispute is not measurable by money, 
though it may bo of great pubhc or pri\dte importance, an appeal may be 
granted under sect 109, clause (c), when the High Court certifies that the case 


(1) Bombay UuxmalVadiDg Corporation t 
Uorabji, G Bom. L It 313 (1003), j’tr 
JenLms, C J , b c , 27 B 4IC 

(2) Sri Orjiibarui Mabaraj t Purusbotum, 
10 C 814, 817 (1884) For ca'cs prior lo 
sect C Act M of 1874, seo Jn re Court of 
•\UrdJ, 7 B L. B 730, 734 (1871), Sumo 
niojeei Luchmiput, B L P Sop lol C91 
(1807), and Lcclanund Smgli t Luebme^su 
Siiigb, 13 M I A 490, 193, IJO (18-0) [one 
Judge of High Court mucarrjmg in guing 
ifli-ct to decree of Privy Council] 

(3) Srinivasa t Kesbo l*rasad, 13 C L J 
C81,OSO(1011) 


(4) C3iattraput Huger t Bharaj Siogb, 
170 W N 762 (1913), 17 C L J 547. 

(7) Banarst PTasaJ r Kashi Krishna, 2S 
I A 11, 15 (1900), B c, 23 A 227, 0 
C N 193 Sco also Badha Krishna t 
Rai Krishna Chand, 5 C W N 089 (1901), 
B c, 23 A 415, 28 I 1 182, 184 Ifosen 
bhoyt Ahmcdblioy, 20 B 319 325(1901) 

(6) Haauman Prasad i Bhagwati Pro'ad 
21 A 230 233(1902), Sloofti Mobummu 1 
UbdooUai Moot eband IM I A 303(1837) 

(7) Banar-<i l*rnsncl t Kasbi Ivnsbnn, 2J 
A 227,232(1900), s c,28I A ll.aitLc 
V Brajendra, 13 C M N 1127(1009) 
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IS fit £or appeal “ otherwise,” tliat is vhcn not meeting the conditions of ecct 
100 (1) The mere assent of the respondent to an appeal cannot give to tlio 
appellant a right of appeal which tho Code does not allow nor can it sustain a 
certificate which is ob^nously erroneous (2) The defendant will not be allowed to 
maho a new case based on grounds which were not urged in the Courts in India 
nor specified in tho petition to the High Court for leave to appeal nor suggested 
in the reasons contained in the case for the appellant (3) 

“ The amount or value ” — ^Thc aection incorporates the provisions of 
the Pn%3' Council Appeals Act of 1874 (4) This does not mean the value as 
estimated for the pajTnent of stamp duty, but the real or market value The 
stamp duties imposed for fiscal purposes are calculated on a certain rule fixed 
by law, but tho right of appeal depends on the value, which is a matter of fact (5) 
Tho words “The value of the subject matter m the Court of first instance” 
do not m any way affect the right of appeal when the real %aluc of 
tho subject matter is Rs 10,000 (6) The Court has only to look at the value 
of the question at issue m the litigation (7) As regards the Court of first instance 
the section speaks of the \aluc of the subject matter of the suit, and as regards 
the appeal to the Privy Council of tho matter tn dispute There is a distmction 
between the two . (8) what is such matter depends on the facts of each case (fi) 
“ And " m the first clause of sect 110 means “ and ' and not “ or ” Thus whcie 
tho value of the subject matter of the suit m the Court of first instance was 
below Rs 10,000, held by the Privy Council that this section did not applj , 
for the caso must comply with both conditions to justify tho admission of an 


(1) Banarsi Iraaad v Kaahi Kneboa, 23 
A 231 (1000), MotiChandv Canga Prasad, 
21 A 174, 178(1001), t c,20I A 40 

(2) Banani Prasad t Kashi Krishna, 23 
I A 11, 14 . B c , 23 ^ 127 , 6 C W N 103 
( 1000 ) 

(3) SoiuBamv KaohaiyaLal 17C N 
b0j(1913), 17C L J 488(P C) 

(1) Pichaycc t Sivagaini 10 31 237, 239 
(1890) 

(5) Slohun Lall Sookal t Bihco Da«s 7 M 
I t 428(16CO), Gourmony Dehia I Khaja 
MmIuI Gunny, 8 M LA 2G8(1SG0), Balu 
Lekraj Roy v Kanhya Singh lit 317, 
J20 (1874) [sco MaBohar Ganesh t Bcna 
Ham Charan Das 2 B 219, 229 (18"7) 
Daja Chand t) Hem Chan J 4B 515 527 
(18*^), tnimat Begam t Bbajan Lall 8 \ 
133, 415 {1888), where tho distinction 
between valuation for purpose ol Court fees 
an 1 jurisdiction rcspcctirclj is pointed onlj 
boo Harihar Prasad Singh t Shram Lai 
Vinob 40 C 015 (1013) {ea*c cannot bo 
Miluc i at diQ rent amounts fur jurisdiction 
and Court fcc«), and 3Iohendn ''undar t 


Dinabandhu, 10 C L J IS (1013), as to 
valual on for Court fees, see Harnett Tcviot 
Kerr (in tho goods of), 18 C L J 308 (1013) 

(0) Pcchayeo v Sivagami 15 31 237, 239 
(1800), Han flohun 3Iisscr v Surendra 
Naram Singh, 31 C 301 (1003) feuit for 
perpetual injunction , value fixed for Court 
fees may bo shown to bo under real value) 

(7) Ajnas Kooer v 3Iussamut Lutscefa lb 
W K 21 (1872) [right of irrigation] 

(8) Sco Hikmat All I Wall un nissa 12 V 
50G 509 (16S0) Lala Bhugnat Saliay t 
Pashupati ^ath Bose, 10 C B \ 501 500 
(I90C) In 3Iussamut \inecna Khatoon t 
Radhabenod Misser 7 AIoo I A "Cl (1S5 j) 
the Priiy Council appear to hai c held un t i 
the old or W t hat t ho laluc of the matter cf 
dispute m appeal related to the nhok matter 
involved in the suit Onoroop Chunder 
Mookherjec i Pertab Chun Icr Paul CUR 
Misc 4 (ISCO) 

(9) Husenthoj i thmcdbhoj, 20 B 
319 S'o (I'^l) where tho income oulv and 
not the lorjus was 1 <. Id to be in difjute 
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appeal (1) To determine the value the decree is to be loohed at aa it affects 
the inteiesta o£ the party prejudiced by it Where the detninent to the part) 
Boekmg iehe£ is estimated at lesa than Rs 10,000, the amount of the matter in 
dispute in appeal is not of the prescribed value (2) In suits for partition the 
value 13 that amount of the whole estate which it is sought to partition, and not 
merely of the particular share which one of the parties may claim (3) The 
value of mesne profits subsequent to suit is to be taken into consideration m 
calculating the appealable \alue (4) In actions of tort wheie the damages arc 
at large it is not easy to define the value (5) In a smt to enforce a mortgage 
secuiity the value is the amount claimed if such amount falls short of the value 
of the mortgaged property, but it is the value of the property if this is exceeded 
by the amount due under the mortgage (6) Where the appeal is from the whole 
decree, and the decree has given an amount, including interest up to the 
date of the decree which exceeds Ra 10,000, it is clear that the matter 
which is in dispute in the appeal must exceed the sum of Rs 10,000 , for the 
question to be tiled upon the appeal must be whether the decree is or is not right 
t c whether the decree has or has not properly ordered paymenl of a sum exceed 
mg Rs 10 000 Where therefore at the date of the judgment, the sum which 
13 1 eco\ erablc is an amount (mcluding interest) exceeding Rs 10 000, there is 
an appeal to the Privy Council But interest actrujDg subsequent to the date 
of tho decree cannot be added bj the High Courts in CBtiroating the appealable 
value and it is a question for the discretion of the Judicial Committee, whether 
such interest should be added or not (7) But the costs of a suit aio no 
part of the subject matter in dispute and cannot bo used for tho purpose 
of estimatmg the appealable value if they were allowed to bo added to 
the principal sum claimed it would be in the power of every htigant. 


|1) Moti Chanel t Gauga Prasad I A 
40 11 (1901) , 8 c , C 0 W N 3b3 301 ^4 
\ 17-1 but of Ram Kirpal »> Rupkuax 
3 A. 033 035(1881) 

(2) Do SJva v Dc Sdva, 6 Boin I R 403 
(1904) [siut seeking declaration of title to 
property \ alued Ea 12,000 , relief eonght by 
establishment of title to undivided third 
sharo (value 4000) and a partition on that 
basis Mith mesne profits] 

(3) Lali Bhugwat Sahay t Pasbnpati 
Nath Boso, IOC W N 604(1906), b c,3 
C L. J 357 , but seo Do Bdva i Do Silva, 6 
BoimL R 403(1901), Motibhaii HaiiDas, 
32 B 316 (1896), and >ebu Gonndan t 
KuraaraM.lu Goundan 20 JI -80 (1890) 
(ihu last euit, howcicr, did not in^olio a 
general partition] 

(4) Dalglcisb t Damodar Narain Chou 
ilhrj 33C 1280(190(5), Slobpdccn Hadjmr 
1 I’ltchey \ C.103(1S9J), Gooroo Dn*-8 t 
Uholam llovlah, Marsh 21 (18M), Bcc 


Iktamui Huij i Wilkio, 33 0 893 (1906), 
where damagcB tlaimetl, but not ascertained, 
wero considered ui determining tho appeal 
sblo lalue 

(5) See Vinrita Nath Mittcr i Abhoy 
Chundec Ghosh, 0 0 AV N 370 (1905) 
pibcl] where it uaa held that the plaintiff 
cannot ensure an appeal to tho Privy Council 
by merely placing hia damages at a sufS 
clently high figure 

(0) Jhinoy i K.amaIapoti 13 C L J 505 

fiau) 

(7) Oootoo Irosad Khoon I i Ju4,«ut 
Chandra (18(30) e c . 3 W R 1’ C J4, 16 
8 M I A IGO, 108 109, Durga Das r 
Ramanatii, 8 Jl I A 202 -61 (ISOJ) 
Mutusaumy Jagavera t Voncataswara, 
10 M I A 313, 320 (l8Ci5), BnnJabiiii 
DnUi) Beharcc,2nV P 142(1875), Naud 
Ktshorc t Ram Colam li l R h lt)8) 
( 1012 ) 
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l)y swelling tlie costs, to bring any suit up to the appealable value (1) 
If a certificate be granted or leave to appeal given by the proper Court 
in India m a matter m which they ha\o no jurisdiction, the Judicial 
Comniitteo will dismiss the appeal as incompetent But if an appeal is com- 
petently made, and it appears to their Lordships after argument, or is admitted 
at the Bar, that the greater part of it must fail, it is the constant practice of tlicir 
Lordships to gi\e relief in respect of the portion m winch the appellant 
succeeds, notwithstanding that the subject ma**-'- "* — * ~ ’ 

may bo less than the prescribed limit Thus 
the presence of the parties that the aaluc of 

evcecded Rs 10,000, but the appellant’s counsel, being satisfied that the appeal 
could not succeed as to the whole demand had by his printed case and at the Bar, 
confined hi9 argument to tlic question of a sum below Rs 10 000 , held by the 
Pnvy Council that the value of the subject matter on appeal was not reduced 
below Rs 10,000 (2) It was held in the case of a large number of suits 
tried together and dealt with in one judgment that inasmuch as although, 
if each case were taken separately, the value was below Rs 10 000, yet 
if taken collectively the aggregate reached that amount, and the 
cases were all dependent upon the same judgment, leave to appeal 
sliould be given (3) 

Or the decree must involve “directly or indirectly’— It is not 
enough that the question decided by such decree is a question of title which 
may possibly affect the title of persons not parties to the decree to property 
not the subject matter of the suit m which the decree was passed and 
concerning the title to which property there is no litigation pending (4) 
In a recent case, however, where the value had been over Rs 10 000 in the 
Court of first instance, and less than that sum on appeal to the Pnvy Council, 
but the decision by tho Privy Council would involve the vabdity of an award 
concerning larger sums it was bold that a certificate should be granted and that 
it was not necessary that a dispute respecting other property to a value of more 
than RslOOOO should be pending at the time of the apphcation (5) As to 
whether such a claim is or is not involved must depend on tho circumstances 
of each case , (G) as to the consohdation of suits see 0 XL VI r 4 

“Affirms the decision’ — ^The question has arisen whether these words 
in the last clause of sect 110 ore limited to a mere afiirmance of the decree of 

(1) Purga Pa«.s ( llamanath 8 VL f V 181 (I8S2) Mt Aliman t Mt tlasiba 1 

2G2 2M(lSfif)), Nilmadhttb 1 I rthumlior aW N 03 (1897) \nan Cban Ira Bo-i 
n M I A V, loifiscn), a 1 1 ’ « Proughton 9B 14.11 4‘’3 (18'2) 

27 (6) Sco DaJgleish r Damodar \aram 

(2) Kalka Singh t lariuaram 22 I V diowdlu-j, 33 C 12SC 128e (1900) In rr 

fS -3 *■4(1891), 8 c.22a431 KhwajaMuhamma 1 \ usuf 18 A. 190(1890) 

(3) IKonarain Singli I (i ini Smgh 311 Ithagaat Sahai i Pashupiti Nath ne'e I 

100 (1007) < W-N 501 ore (lOOG) (but foe 1), S.lia 

(4) Hamiman Prn<a 1 1 llhag« ili PraM I i P< Siva C Rom. P 403 400 (1901), 

24 \ 23G, 23S (1902) \hman > IIa«il a 1 C V\ N rTVXTni 

(5) Sri Kidian l4al r Ka«liniiro 3 V 415 (l*»9 ) 

(1913), VlarfarUnn I IiccN rt ISMftn P.C, 
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the Court helow Can a “ deciaron ’* be said to be affirmed when, although the 
“ decree ” is upheld, the High Court in its judgment disiagrccs with the findings 
oC the fact of the Court below* There is no definition of the word 
“ decision ” in the Code, hut this word means the decision of a suit by 
the Court, or the decree, aud not the '‘judgment,” 1 1 the statement of the 
grounds on which tho Court makes a decree Thus, when a decision is 
affirmed it is not necessary that the Appellate Conit should not only affirm 
the decree made by tho Court below, but should also affirm the grounds of fact 
upon which that judgment was passed Where an Appellate Court dis- 
missed an appeal, but the reasons given by it in respect of some matters of 
fact were not the same as given by tbe lower Court, it was held by the 
Privy Council that the decree of the lower Court had been affirmed by tbe 
Appellate Court The words “decision of the Court” m this section mean 
the decree and not the judgment (1) A petitioner for leave to appeal claimed 
Es 77,000 odd as the value of the land taken under land ncqmsition proceed 
mgs The Collector assessed the value at Rs 28,287 , the Judge upheld the 
Collector's award On appeal to the Ifigb Court (valuing the appeal at 
Ra 49,000 and odd, i c the difference between the Collector s award and the 
amount claimed) the High Court allowed tbo petitioner an additional sum of 
Rs 7000 On an application for leave to appeal it was held that tbe decree was 
a decree of affirmance of the first Co ’ ' ’ » < ^ j 

question of law, leave was refused • * 

doubt, m one sense it may be said 

of the Court below But we must look to the substance of the case IVhat is 
the decree from which the present applicant now desires to appeal to the Privy 
Council* He desires to appeal only against the decision of tins Court 
80 fat a® It affinned the decision of tbe Court below, nothing else This 
Bcems to be, in substance, as fat as the eubject matter of appeal goes, a 
decree of affirmance If the decree of this Court had been properly drawn, it 
would have dismissed the appeal oveept to the extent that tho additional sum 
was given (2) 

“Substantial question of law” — In the first plticn it must appear 
that tho question i* one of law (3) It does not follow that beenuse it would 
be such a question in England it is so here Tims areordmg to Enghsh law 
it 13 for tbe Judge and not for tbe jury to detcTinmo what is reasonable and 
probable cause in an action for malicious prosocutmu 2 ho jutj finds the facts , 


(l) Tas«aduq Tasol Kliau t Ivashi Ram, 
no I A 13, 10 (1002) , B c , 25 A 100, 114 
7C W N 177, 5 Bom. UR 100 praMi 
rally OTerruling Asliglmr Teza t Hydrr 
Rrea, 10 G 2S7, SO!) (18S9) Rro also 
Tliompoon t C.alcutta Tramway* Co, 21 
O r,21 C25(1R91), Bern Ran RamLatlian, 
20 A ir? (1891) Ja re Tjsh»»i»W>ar, 
20 B 000(1893), Sonlarbibii Ri»lic«bar, 
■) A 03 (l?8r) In Bankt. Rail t Jagai 
Narain, .1 \ Ol, T (J<100) tlua qw«lion 


waa lul il waa not nccestary to 

rtccilo »l Bftiiga t I'likal II C I T TOI 
(1910) 

(2) S«TC J\ath Ra) t Secrclat) of Slato 
ftrIncha.SC R N 2 Ol(J!) 0 J) 

(1) as to this limilahnn In rr BetU 
Hwcin IC 431 (180*) wl joli was liclJnot 
vltra firfj of the Inilian Jcffislainro na a 
curtailment ol dw?'' 39 of ll** Utl«rs 
I'afcnt 
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tlio Judge draws the proper inference from the findings of the jury In that 
sense the question is a question of Inw But where the case is tried without a 
jury there is really nothing but a question of fact, and a question of fact to bo 
determined by one and the same person ^Vhere the Courts in India come to 
the same finding about the cnstencc or non existence of reasonable and pro 
bablo cause there is a concurrent finding on a question of fact, and no certificate, 
under sect. 600 certifying that tbo appeal involi cs a substantial question of 
law, should be gi\en (1) Where no question of law, eithci as to construction 
of documents or any other point, arises on the judgment of the High Court, 
ajd there are concurrent findings on the oral and documentary evidoncc, no 
appeal will bo entertained (2) Wlicre the order allowing Icaac to appeal ran, 
“ There seems to ho a point of law which, however docs not appear to have 
been argued bore " tbo appeal was dismissed as the leaae was granted contrary 
to the proMSiOQS of the Code (3) Tlie question of law involved must be a 
“ substantial *' (4) one, winch in the case cited was suggested to mean a 
question of groat public or private importance (6) Whether however the 
question is “ substantial ” or not "must depend upon the circumstances of each 
case, and the reported decisions are of value only as illustrations of the appli 
cation of the general principle The construction of a deed of Ilchanama was 
held to be such a question (G) But the rejection of an application for admission 
of additional evidence in tlio Appellate Court is not (7) The High Court has 
refused an appeal upon a mere question of practice such as an order for 
inspection of documents (8) LastI) if there is a point of law which is also 
“ substantial” it must bo ‘‘tnioficd ’ in the appeal The word ‘involve” 
implies a considerable degree of neccs'ity It docs not mean that in certain 
contingencies a question of law might possibly arise The practice of the 
Btivy Council is not to interfere with concurrent findings of fact of the Courts 
below (9) If the High Court 13 right mboldmg that there are concurrent findings 
of fact the inference is that the Privy Council will decline to go behind 
those findings No doubt it was held by Pontifcx J (10) that tho 


(1) Pestonji Modi t Queen InaurancoCo 
25 B 332 330 (1900) Seo also Hsmli v 
Nisliikanta 28 0 591,593(1901) Ramayja 
V Stvoyya 2-1 M 519 653 (1900) 

(2) Toolsey ftrsaud c Bcnajvt Slieacr 
231 A 102 105(1890) 8 c 23C 91S In 
tlio matter of tlio Petition of Feds Ilosse n 
1 C. 431, 441 (18"G) >.irbhai Dass r Ram 
Kuar, 10 A 274 (1891) SuValbnlti Man 
•Irani i Balm I.al Jfandar 28 C 190 191 
(1901), 8 c r»C W V 435 But concur 
rent findings that there is no ct denee aie 
•lecinons of law Harendra Lsl t Han Da«i 

Peb.P u,19C.L. J 481(1014) 

(3) Komi panam i Srmiras 2o M 215 
(1901) , B c , 0 C W M 24 , 4 Bom I 1 
213 

(4) In re \ ishwambhar Pan Ic 20 1 I'M 


703 (189o) 

(o) Shuja Ui i Pam Ivuar 20 A 118 
(1897), Hanuman Prasad t Bhagwati 
Prasad 21 A 230 238 (1902) 

(iffj Afiman i Hosiba I C trxxxirr 
(1897) 

(7) In tho goods of Prem Chand Aloonsbeo 
Upendrst Gopal 21 C 481 486 (1894) in 
which It was also held that tho costs of a 
rejected sppl cation for leaao to appeal to 
Privy Council shoul I not bo included in Ibe 
costs of tho appeal already dealt with 

(S) Sonbai I 4111110 Iblai 9 Bom. NCR 
398 401 (18*2) 

(•l) Chiman Kil i llan Chand P C-, IS 
C L. J "1 (1913) 

(10) In Moran i M ttu Bibce 2 C 223 
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questions o£ law referred to were not limited to questions arising out of the 
facta concurrently found by the Courts below Tjiat view was subsequent!} 
accepted by Gaitb 0 J and Pnnsep, J ,(l) but it seems with some doubt 
This view was accepted by Ranade J , (2) though Jardine, J , refrained from 
expressing any opmion on the point But when once it is home in mind that 
the last paragraph cl sect 110 has reference to the practice of the "Privy 
Council it IS impossible to say that a question which only arises if the concurrent 
findings of fact of the Courts in India ate disregarded, a question which never 
can arise so long as the Privy Council maintains those concurrent findmgs of 
fact IS a substantial question of law winch the appeal to the Pnvy Council 
“involves [Z) Where a discretion is vested in a Court the Pnvy Council 
Will not allow an appeal against the exercise of that discretion, c p no appeal 
against a mere decree as to costa (4) 


(1) Oopioatli hirbar v GolucL Cliunder 
Bhoae 10 C 202 295 (18041 note 

(2) In r« Viahwambhat Pandit, 20 B 609 
(1835) 

(3) Banke Bah v Jagat Haram 23 A. 01 
08 (1900) Further jn Suhalbulli Mandrani 
V Bal ulat Maodar. 28 C 190,103 (1900) it 
was hold that (SopinaBi Bitbar t Ooltick 


Chundev Bhoee supra ausfc be tftlento have 
Wan overruled by the Privy Conned in Tivlsi 
Pershad Bhakt V Benayck Jbascr 23 C 918 
(189C) llcka Venkataramayya \ppatow » 
Bbtt Baja Parthasarathy Apparow, P 0*17 
C W N 1222 (10J5> 

(4) Keemeo B»ee v luchman Das 15 W 
R P C 09 (1837) 
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RCrERENCE, REVIEW RE^^SION 


113 Subject to such conditions and liimlaiions as may he [ 
Eeference to High prescribed, any Court may state a case and 
Court refer the same for the. o^nton of the Htgh 

Court, and the High Court may male such order thereon as it 
thnlsjit 

Reference —See notes to 0 XLVI r 1. 


114 Subject as aforesaid, any person considenng Inmself [ 
aggneved— 

(a) by a decree or order from which an 
appeal is allowed by this Code, but from uhich no 
appeal has been preferred, 

(6) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small Causes, 
may appl} for a review of judgment to the Court which passed 
the decree or made the order, and the Court may male such ordei 
thereon as it thinks fit 


Application for review of judgment —Save for tLc words in itabcs 
tins section corresponds mth a portion of sect 37C of Act of 1859 as modified 
by a portion of sect G23ofAc{\ of 1877 In Act VIII of 1859 the clauses fa), 
(h) and (c) ran ‘ by a decree of a Court of ortgrnal jun^dirtion from vJtch no 
appeal shall Jaie been preferred to a Supreme Covrl or by a decree of a District 
Court tn appeal from icJ ich no appecl shall I ate been admitted by 0 c Sudder Court 
or by a decree of the Sudder Court from vhtch either no appeal may halt been pre 
ferr^to Iler ^ioJei(y tn Council or an appeal/ axiny been pref rred no proceedings 
in the suit Jiaic been transmitted to Her Majesfg tn Council Their present lorza 
\>as given by tlie Code of 1877 save that li^ the present section the words ‘ by 
Ibis Code ” liave been substituted for hereby and drcKion tor " judgtrj-rl 
The remaining words in italics arc new 
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Tlio terms oHliis section ate tepeatcdmO XLTil r l,TrlieretlieTemainder 
of sect 623 of the Codes of 1877 and 1882 la given Order XLYII sutstantially 
contains tlie provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882 See notes to 0 XLYII , jios^ 


1 115 The High Court may call for the recoid of any case 

Revision u,hich has been decided by any Court siibordimle 

to such High Court and m which no appeal hes 
thereto, and if such subordinate Court appears — 

{a) to have exercised a jurisdiction not vested in it hy 
Hw, or 

{b) to have faded to exercise a jurisdiction so vested, or 
(c) to have acted m the exercise of its jurisdiction dlegall} 
or with material irregularity, 

the High Court may malce such order %n the case as it thinks fit 

Revision — ^The revisional power has been held to be not an inherent 
power, but one conferred by statute and that while a power of super 
intcndence is given to the High Courts over all Courts the revisional power 
in the case of each branch of junsdiption is the creation of separate and 
distinct legislation (1) Jurisdiction has been generally divided into original 
(whether ordinary or estraordmary) and appellate jurisdiction Difiering 
Views have been held upon the question whether the power of revision under 
this aootiofl and of superintendence under clause 15 of the High Courts Act 
24 &, 25 Yict c 101 comes or does not come under the head of appellate juris 
diction (3) In the former view the capital distinction is between juris 
diction which is original and jurisdiction which is not original, irrespective of 
the circumstances and conditions in which tho latter isto bo evetciscl Appel 
late jurisdiction mav thus be exercised m a variety of forms — as in what 
la commonly known as appeal rcviaion or superintendence (3) In the latter 
view appeal, revision, and superintendence though distinct from original 
jurisdiction come under different heads of jurisdictions — ^viz appellate 
revisional, and sapcrmtcnding (4) The Code of 1859 gave tho Courts no 


(1) Sal g Ram t Rain]iltil 2% A 554 650 
(1906) and therefore, on tho latter ground it 
was hell that tho High Court could not in 
tho cTcrciao of criminal rccis onal poncis 
mtcTtcro with a eanction to jirosccuto given 
by tho Civil Court , Maihar Hasan i> Said 
Hasan 31 A 38 (1008) 

(2) Sec judgments of Tull Bench In Chap 
pan V aiodn 22 H GS (1S98), and aco 
f'hcw IVoBscl Bungahiilhut v Pam Chunler 
irarihux.41 a 323 (1613) 

(3) ri appan r MmJ n t 'pra ji'r Subra 
r im a tyyar J , at pp 60 63 

( 1 ) Ib p^rOixcs J nt p 80.**ftnl«ee 


Sarat Chandra v BrojoLal 30 C 080, at p 
983 (1903) * Revisional Jurisdiction of t1 o 
Court is not necessarily a part of its appcl 
lato jurisdiction for a Court which has no 
appcllato jurisdiction over another Court may 
still oxcrcisci roTisional jurisdiction over it, ’ 
JKT Solo J , a. c , 7 a W N 843 It has 
also been held that a power of revision i? 
not an mcidcnt of appcllato powers but on 
Iho conlrarj can only bo cscrciscd where 
tbero IS no appeal IxJioja Siuvji i Hashini 
Qulam 20 B 160 (180 ) See po»t, note on 
‘Appeal 
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Ttwsional powers By clause 15 ot ll\c II»gU Courts Act, 21 A 25 \ ict c 104, 
^chich was passed on August 6, 1861, each of tho High Courts uhich were 
thereafter to be established under that Act were given a power of euper- 
intendencc over all Courts subject to their appellate jurisdictions The 
Trcsidency High Courts were not established until the issue of their 
first Letters Patent in 1862 , but before that date, Act XXIII of 1861, 
which was passed on August 28th of that year, ga\ e m sect 35 powers of rci ision 
m a very restricted form to tho Sudder Court binder that Act, the 
Sudder Court might call for the record of any ease decided on appeal 
m which no further appeal lay if the Subordinate Court, on hearing tho appeal, 
appeared to have exercised a jurisdiction nof vested in it by law IVhen, 
therefore, tho High Courts were estabbahed, among the powers vested 
in it were those of rc\ision given to the Sudder Court under sect 35 of 
the Act of 1801, which la the basis of the present section (1) The power oi 
revision was thus limited to cases decided on appeal where the lower Court had 
exceeded its jurisdiction (2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act It was held by a Full Bench of the Allahabad 
High Court that the Letters Patent conferred no powers of revision, 
that in such matters tho High Court bad only such powers as the Sudder 
Court had, and that the power of "superintendence” conferred by the 
High Courts Act gave the Court no rovisional power, no power to interfere 
with or set aside the judicial proceedings ot a Suhorinate Court, hut 
that clause 15 confened on the High Court adnunistrative authority and 
not judicial powers (3) In a subsequent Full Bench of the same Court (4) 
the Judges said that they would piefer not to use tho terms " administrative 
authority” ot “judicial powers” ot "judicial superintendence ’ as without 
giving exhaustive definitions of the words which it might fail to do the Court 
might hy using them lead to future difficultv, and that each case must 
be considered as it arose That the authority of the High Courts under this 
clause IS not merely administrative appears from a deci'^ion of the Privy Council 
approving the judgment of the Calcutta High Court, which holding that 
it could interfere with orders passed without juii'^diction, stajed pio- 
ceedmgs on one order and quashed onother (5) There has been, no doubt, 
a di'^mchnation, and rightly, on the part of some Judges to rigidly define what 
they can, or cannot, da by way of their powers of superinfcndence, 


(1) Sco Clmppan r Sloidin 23 BL CS, at 

p OS (189SJ , and Shew Froood Bangsbidbar 
V Ram Cbundct 41 C 3230913). 

and VosudcTad t Sankaran, 22 BL L. J CO 
(1911) 

(2) \Vbdst tho Act of 1801 dealt with 
excees of jurisdiction the present Codo cx 
tends equally to a refusal of jurisdiction by a 
Court through a miseoncoption of lU aulho 
rity ShiraNalliajir Joma Kwhvnath, 7 B 
at p 352 

(l) Tej Pam r Har«iiKh, I \ 101, lOl 


(187S), F B , SCO Chappan r SIouLn 22 
6S,atp 09(1893) 

(4) BIuhaniTaad Sukiiraan t Fatima, 9 A 
101, 10G(1SS6] 

(5) Ndmou Singh t Taranath Blookerjec, 
0C.295,29",29D(18S2) P G. , andiumcascs 
citod post and »co Gohind r Kunja, 10 
C I.. J 407, 413(1909)(clausol5ofthe High 
Courts Act authorizes the High Court to 
tense orUen of subonlinate Courts), Shew 
Prosoil Bong^hidhur r Ram Chiinder 
Hanbut, tvpn 
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The terms of this section are repeated jnO XLVil r 1 -where the remainder 
of sect 623 of the Codes of 1877 and 1882 18 given Order XLVII substantially 
contains the provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882 See notes to 0 XLVII jtos* 

] 115 The High Court may call for the recoid of any case 

winch has been decided by any Court subordinate 
ovision High Court and in which no appeal lies 

thereto^ and if such subordinate Court appears — 

(а) to have exercised a junsdiction not \ested m it by 

law, or 

(б) to have failed to exercise a junsdiction so -vested, or 

(o) to have acted in the exercise of its jurisdiction illegall) 
or with material irregularity, 

the High Court may malce such order in the case as it thinks fit 

Revision — The revisional power has been held to be not an inherent 
power but ono conferred by statute and tJiat while a power of super 
intondencQ is given to the High Courts over all Courts the revisional power 
in the case of each branch of jurisdiction is the creation of separate and 
distinct legislation (1) Jurisdiction Las been generally divided into original 
(whether ordinary or extraordinary) and appellate jurisdiction Differing 
views have been held upon the question whether the power of revision under 
this section and of superintendence under clause 16 of the High Courts Act 
24A25”\ict c 101 comes or does not come under the head of 'vppellate juris 
diction (3) In the former view the capital distinction is between juris 
diction winch is original and jurisdiction which is not original irrespective of 
the circumstances and conditions m which the latter is to bo exercise i Appel 
late jurisdiction may thus be exercised in a variety of forms — as in what 
13 commonly known as appeal rcvis on or superintendence (3) In the latter 
V ew appeal revision and BupenntcndeDce though distinct from original 
]uri«diction come under different I eads of junsdictions — viz appellate 
revi'titma^ and BuptTintendmg The Code oi gave the CotaiB no 


(1) SaLgRamt KamjiLal 2SA lk4 
(I!)0C) and therefore on tl c latter ground it 
was hel 1 that t1 o H gli Court could not in 
tl e exerc sn of cr m nal rev s onal powers 
I terfero n th a sanct on to prosecuto g von 
by tl 0 CiTil Court Marhar Hasan v Sa d 
Hasin 31 A 3S (1905) 

{■’) Spo judgments of F ill Roneh in Chap 
pan t -Mo 1 n ‘>2 M C5 (1893) and sco 
Shew Proaal Bungs! dhnr f Pam Ch nior 
Harbu 41 C 3'’3 (1913) 

(3) n appan r Mod n tu/irtt prr S bra 

an a \yyar J at pp 60 83 

(I) Ib p'r lUv es I nl p 8a ~an I tee 


Sarat Gbandia v Brojo Lai 30 C 9SC at p 
988 (1903) Rotis onal jor sd ct on of tl o 
Court is not nocoBsanly a part of its appel 
lato junsd el on for a Court which has no 
appcQato j r sd ct on over anotl cr Court may 
still cxerc so Pens onal juried ct on over it 
per Sale J a c 7 C W N 843 It has 
also been 1 eld tl at a power of rev s on is 
not an me dent of appellate powers Lot on 
the contrary can only bo exerc aed wl ero 
tl cro IS no appeal IJ oja S! vjit Has! an 
ruUm 20 P 4S0 (ISO ) po / note v i 
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revisional powers By clause 15 of tlic Higli Courts Act, 21 A 25 Vict c 104, 
which was passed on August 6, 18C1, each of the High Cour»a which nero 
thereafter to he cstaUishcd under that Act were given a power of super- 
intendence over all Courts subject to their appellate jurisdictions Tlio 

Presidency High Courts were not established until the issue of their 
first Letters Potent in 18G2 ; but before that date, Act XXIII of 1801, 
whicli was passed on August 28lb of thatyeaT, gov c in sect 35 powers of revision 
in a very restricted foim to the Sudder Court Under that Act, the 
Sudder Court might call for the record of any case decided on appeal 
in which no further appeal lay if the Subordinate Court, on hearing the appeal, 
appeared to have exercised a jurisdiction not vested in it by law ^\hen, 
therefore, the High Courts were established, among the powers vested 
in it were those of revision given to the Sudder Court under sect 35 of 

the Act of 1861, vshich is the basis of the present section (1) The power of 

revision was thus limited to cases decided on appeal where the lower Court had 
exceeded Its junsdiction (2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act It was held by a Full Bench of the Allahabad 
High Court that the Letters Patent conferred no powers of revision, 
that m such matters the High Court had only such powers as the Sudder 
Court had, and that the power of ‘‘superintendence” conferred by the 
High Courts Act gave the Court no revisions! power, no power to interfere 
with or set aside the judicial proceedings of a Subordinate Court, but 
that clause 15 conferred on the High Court administrative authority and 
not judicial powers (3) In a subsequent Full Bench of the same Court (4) 
the Judges said that they would piefer not to use the terms ” administrative 
authority” or “judicial powers,’ or “judicial superintendence,’ as without 
giving exhaustive definitions of the words which it might fail to do the Court 
might by using them lead to future difficulty, and that each case must 
be considered as it arose That the authority of the High Courts under this 
clause 13 not merely administrative, appears from a decision of the Pnvy Council 
approving the judgment of the Calcutta High Court, which, holing that 
it could interfere with orders passed without jurisdiction, stayed pro- 
ceedings on one order and quashed another (5) There has been no doubt, 
a di’inclination, and rightly on the part of some Judges, to rigidly define what 
they can, or cannot, do by way of their powers of superintendence, 


(1) Seo Chappan t 3Io«lin, S2 IL OS at 
p 03(160S), and Shew Prosad Bnngsludhar 
V Ram Chunder HanLui, 41 C 323 (1913), 
and Vasu levad i Sanharan, S2 M I* T 00 
( 1011 ) 

(2) Whilst tho Act nf ISO! dealt with 
excess ol jurisdiction the l resent C«l» i x 
tendscqually to a refusal of Jiirh Hell nl) a 
Court through a miseoneei lion of lU aulho 
rity Shira Iialhajl r Totnabashlnslh.l 11 
at p 332 

(l)TejPami Ifsr.iildi, 1 \ HU, |i»l 


(1875), F B , seo Chappam Moidm 22 iL 

eSatp 09(180*5) 

(4) Muhminn I Suhiimn c lotima, 9 4, 
lot, 100(lSMl} 

(6) Nilmoni '-iiiiih i Uranilh Vtxitrjee 
ntx 2117. 297. 2lU{lss.').l‘ Uj amlsieecia^ 
riled J«>| mil see (Mind n Kunja, JO 
0 I. I H>*,4n(Us»!i)(,latin'lVpftheHirl 
(VmiIs \ l mill lins lie IhOi C. ert to 
ltxl« nd i) sid« nhuile tVurt*), S'-'w 
I'll -a 1 nni-«'llhMf I Ct.-md— 

Haiti It. I 
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which have been said to be very wide (1) Certain limitations have, however, 
been laid down which will ordinarily govern the Courts, there being a residue 
of undefined jurisdiction to which tie Court may have recourse in cases of an 
unusual character (2) 

Sect 622 of the Code of 1877 was the same as that of the last Code, except 
that the words “ or to haxe acted i« the exercise of xts 2VT%sdu.tv}n illegally, or mth 
material tTregulanty," were not in it It thus extended the power of revision, 
which was no longer hnuted to cases decided on appeal, and which might 
be exercised not only where the Court exceeded its jurisdiction but declined 
a jurisdiction which was vested in it Lastly, by sect 92 of Act All 
of 1879, the words itabcised were added, since when the section retained 
the same form As regards the amendments now effected, winch are of an un- 
important character, ude post 

As regards the Charter Act, it has been held that the High Court 
mil interfere where the Court has wrongly declined ]unsdiction,(d) or has 
exceeded its jurisdiction, (4) that is in the first two contingencies mentioned 
in this section If, however, the Court has junsdiction it will not (ordinanly 
at least) interfere merely becai^o the order passed in such j urisdiction :s erroneoas 
either in Uw or fact (5) An erroneous decision by a Court having jurisdiction 
can only properly be corrected by appeal, and if the right of appeal 
does not exist the same results which an appeal would give cannot be om^ed 
at indirectly (6) ^Vlnle these rules are of general application m cases of sn 
ordinarv character there i** a residue of jurisdiction which the Courta 
have left undefined So where the Court had jurisdiction to entertain a suit, 
but passed a decree therein which was contrary to law and was incapable of 

(IJ In re Siddeahwar Boral 4 C W N 36, Ram lall t JanU aiahateoB, 4 C Ih P J4 
38 (1899) , In re Madlio Ram, 21 A. 181, at (1879) in the case In re fiiddeslitvar BoraJ 
p 182 (1899), llohunt Bbagiran V Khettcr 4C W N 30 (1899) tie Court paasecl an 
Mom 1C W N 017 (1896) [tbo law hannj order without anyewdence and tbns mthout 
adnsedly and widely left this power uo junsdiction and sbo cases cited ut editors 
Jmuted It IS not dcsirahlo to limit Jt by i*oto to Tej Bam v Hsrsukli, 1 A at p 101 
any hard and fast role but a party a claim to (C)TcjRaiat> Harsukh I A, 101 (1875), 
intetfcrcnce is rcry rouch weakened when b« /** re Chnndec Matli Sen, 2 C 293 {187G) , 
haaanotlicr remedy proTi led for lum by lawj Mohanuaad Sulaimaa t Fatima 9 A lOt 

(2) Vide post (i88CJ, In re Lakhykatit Bose, i C ISO 

(3) Seo cases collected in. editor a note to (1875) [the Court mil not interfere nliero 

Pej Ram t Harsukh 1 A at p lOI /» re question of jurisdiction is coocernedj. 
Cobind Koomar C3iowdliry, B I* R (P B ) R««* RaJl v Jaoki Mabatoon 4 C L B. 14 

714(1807), /« rt Mathra Parshad lA 299 (1879)fclauso IS applies whero the Court dis 
(187B) , Sn re Bukhykant Bose, 1 C ISO, at tlairoa or acts beyond ita junsdiction) , In 
p 182(1875), Bam Lall f Janki 'Mabatoon, re Madho Ram 21 A 181 (1899), Corpora 
4 C. L P 14 (1879), Cirdbori Smgb * tioa of CaJenUa r Bhnpati Roy, 26 C 74, 7f 
llurdeo Rarain 3 I A 230, 238 (187C) (1898). and eeo cases cited in editor 8 nolo to 

(refasa! to confirm sale] And see Vohenilra Toj Paint Ilarsakb I A atp 104 

6un lar V Dinahandliu, 19 C B. J 15(1913), (CJ Sco 4 cnkuhal t Lakabman 12 B rJ7 
jinshction rrfu«<'d hr miifakcn return of (1887) (clauso 15 does not giro a right of 
plji/it appeal where none exists at Jaw) , 

(4) hiilinoin Singh t laranath Moolcrjee, C,osla, B L. B (P B) 432 (1806), In rt 
'* f 2'l» 2‘lT, 209 {18S2) P C, /are fnLbjkant Hose, 1 C ISO (IgTf) 
fnkbykint IW 1 C ISO at j. 182(187'), 
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tni 

T’crnition lie llic'i C - 1 rt irtnfni**! lo rM r*a'1'tf itcM(l| f»<-»,rjanT 
the llip'i Cm It Will «litr'-t a il*onlir\te (oiirt «lo il« ^^tlt^ l to nl**tAiti 
from tiVini Artmn in of w’ ich it la* ro c o~rii7irce (2) It will 

direct it to do that irh i» lepal and conori tl at «} kIi ia il’rpal m it* pro 
ceednp* (1) ad 1 wiU r( rreet n1 1 re of l*r a hnUiilinte toiirl {{) 

Fron ll e alKjac tcainr of tl e ri»e Uw it will apj^-ar ll at to a larp" extent 
clau«r l'» anl tli* joction rnarr romnon pnjrd In ncitl rr cs'e a*ill tJrje 
extraonlinary powers l>e exrmml wl rjc matters can 1 e correetecl I j- Appeal 
In ncitl)rrra‘c (m ll n* of tl eCl aiteeordinanla nt Iea«i) mil the Court inlcifcir 
in Fucli a waj as to pur a parta tic 1*enefjt of an apj-eal wl rn the 
law says that le is not to haac ore In l>o*l ra^es tie L<uti will inter 
fc^r; where jun»dic1ion it rontemed Tic lection nip!ie« n! <> expir**h 
to ca*ca of illegal exercise of jurisdiction and matenal inrpulanta It mil 
tlurcfore be, aa repards judicial natters onh ne<e» ar> to resort to tie 
Charter \ct in cases in wl ich tl ere\i»ional powers pa en I a thcCiailnndCnniinal 
Procedure Codes do not npplj,(5) or w} ere it is doubtful (C) arlictlier 
iLea do npplj ba rca*on of the nature of the jirocecdinps sought to 
be corrected , (7) or arhcrc the order, passed in proceedinpa which ron»idctcd 
apart from the natter complained of arc siiljcct to the ordmara reai*ioral 
lowers IS of a a era peculiar character , (8) or in cases where the admiuistraliae 
uuUiorita of the Iligli Court i« reajuircd to W maohed Courts in the cxcrcri 
of Bupcnnlcnding powers mil t ol ordinanl) interfere, rxcejd m cases of praae 
and otherwise irrcparalle injustice (0) 

aVb regards other rcM«ional jun^diMions, the Poiulaj High Court has inter 
fered under Hcg II of 1627 (Horn) (10) S<xt 2S of the Froaincial Small Cause 
Courts Act (IX of 16S7) proaides that the Iligli Court, for the purpose of satis 
lying Itself that a decree or order made on on) case decided by a Court of Small 
Causes was accorduij to /dic.fH) tna) call lor the case and pass such order with 
resi>cct thereto as it thmhs fit In a recent case in the Calcutta High Court 
where on application (under sect 41 of the Prcsnlcncj Small Cause Courts Act) 
for the rccoTcry of the possession of immoacal Ic property Ind been refused on 

(1) Abdulbti r goUru 18 A. 4 (1895), (8) 6co Abdullalt r Saloru. 18 A 4 (1895) 

where tbo Court dcscrilicU the circumstances (9) Ismshi t MacIcoO SID 13S(1D0G), 
of the caso as extraordinary Amfad Ab v Ah llussaiD, 15 C W N 358 

(2) Tej llamti HarsukU 1 A 101 (1875), (1910), Chandi t Knpal, 16 C W N C82 

M v.Vi^T T.'mvA ©alaissMiw v Tatwos, 9 A. WV (t9tl) 

(1888) (10) Girdharlal r Lallu Japivan, 20 B 50 

(3) /nreGobindKoomar Giowdliry, B L (189t), but see repealing Act Xll of 187J 

r (F B) 714 (1807) (ll) That IS, to BCD whether there has been 

(4) /n re Biddeshwar Boral 4 C W N 36 a material misapplication or misapprehension 

(1809) of law or material error in jncceduro Mu 

(5) See fn re Sladho Kam, J1 A 161, at hammad Bakar v Bahai Singh, 13 A 277 

p 182(1899) where It waa held that the case (1890), but see per Fulton J , in Ba! Jasoda 
was not a criminal pw vwMliiig and did not v Bamansha 23 B 334 (1898), at p 340 As 
{bO under thu section. to erroneous decision of fact, eco Bai Jasoda 

J» re Siddeahwac Boral, 4 C W N v Bamansha 23 B 334 (1808) at p 338 
’ ^ jt lift undecided Turner v Jagmohan Singh 2 A L J 297 
(1905), where the {^urt interfered 
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the ground that the relationship of landJoid and tenant had not been established, 
and it had been held by a single Judge sitiang on the Ongmal Side that (assumiDg 
that this refusal was erroneous) the High Court was not justified in interfenug 
under this section, it was held on appeal that the High Court had a right of 
revision and that this order was a judgment (1) It is generally agreed that this 
provision gives no nglii of appeal either on law or fact, (2) that the exercise 
of the power given is discretioaaiy,(3) and tliat the High Court will be slow 
to interfere when substantial justice has been done, though technically the 
plamtifi or defendant may have a legitimate ground of attach or defence (4) 
It IS also established that there is no rule that a Court cannot act under sect 2D, 
except in cases in which it might act under the present section (5) The High 
Court’s power of interfering in revision conferred bv the Provincial Small Cause 
Court Act is wider than the power conferred b> the present section (6) The 
ilizhabad High Court has, hoiroier msevcra\ cases consideTedihiitthe^iscTsiion 
to be exercised under sect 25 should be ordinarily guided bj the same considera- 
tions as those which governed the application of this section,(7) thongh a Judge 
IS not absolutely bound to lefusc any application under sect 25, which could 
not bo admitted under the present section (8) The Bombay High Court, how 
ever, has held that the provisions of the present section do not afford a safe 
guide for the exercise of jurisdiction under the Provincial Small Cause Court 
Act, since the wording of the two sections is wholly different that of the Small 
Cause Court Act being of the widest description and conferring the most ample 
discretion on the High Court, whilst this section ought to be construed in a 
restricted and limited sense (0) 'What the order should bo where the Court 
determines to interfere must depend entirely on the circumstances of the case (10) 
Sect 48 of tlie Guardians aad Wards Act is subject to the provisions of this 
section (11} 

As to analogous remedies m English law, see case noted below (12) 


(1) Shew Ffosad Bon^shidhur v Ram 
Chunder Hanbuj, 41 C 323 (1913) 

(2) hluhammad Baksr v Bshal Sisgb, 
13 A 277 (1890). Poooa Jltuu^-ipaltty t 
namii.21 B 250,254(1895) 

(3) iidhiiSBiad Siksr s\ Sahs) Sa>^, 
sui’ra , Poona Uuniapolity t Rsn)]i su^ra 

(1) Poona Jtunjcipahty v llamji * supra, 
fttp 255, ‘Muhaimnad Dakar J Bahai Smgb, 
supra 

(5) Sarman Lai t Jvhuban, IG A 476 
(1801) 

(0) lurncr t JaguioLan Singh, 2 A L J 
297 (190o), llcCarron V llelti, 27A 193 
(1901) \fcc<5 Slvw Prewad Bungdudhor t 
Patn Chimdcr nariLux, 41 C. 323 (1913) 

(7) Sormaa Lai t Lhuban, 10 \ 170 
(ISvll) [tho Court * added Lolore the decision 
ol Iho Privy dtoncil m Anuf irnssan t Sbeo 
ifttkbi) »i//>rcw, Raghu Aofli t Oflicial 
La im lator, 15 X 139(1893) , Barman Lai* 
Ktiiilan 17 t {I‘*95) m which last two 


eases as in tho noit, tho Court refused to 
interfcro on tho ground that tho lower Court 
had erred upon the question of lisntation 

(8) Vtaa Ram v lUUa Psm, £1 A. SO 
(1898) 

Pswas VaoK^.'paiJtpi’ HasoptS} B BAP 
(1895) , and sco Bai Jasoda t Bamanaha, 23 
B 334 (1898) 

(10) Bai Jasoda v Bamansha, 23 B 331 
(189S), ot p 340, where tho Court, instead of 
remitting tho case for a new trial, toTcrsed 
tho decree di3niii>-iing tho suit and ] assed o 
cZecrco foe tho phuntiff eco Beliram t 
Atdoalur 27 B 503 (1003), at p 574 

(11) Lagardas lachroj t Aaondrao Bhai, 
OBom L. B 495 (1907/ {and an order mado 
under that Act can l>o altered, rescind d, or 
set antic, a c, 31 B C90], Scctharama 
Biiagftvatnr r ^cnkal«gl^l, J7 5f L J 103 
(1907) 

(12) hluva Natlinji t Joiua Ka hinith, 7 
B 311 (1883), at I 
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Xli^h Court. — Tlic |x)wcf of rc\i‘j n timlcr tliM Gclon.v to tin 

IfipK CouTi onU, it Kirp inl^'ndrtl th^l it pfjoulif Ih> rxcrci'c^l in corroclion only 
of mch <iTor« Tvcrc not open to nppnl, i»n<! within ccrtnin Jpw'ifi.xj limits (1) 
Under the CImrtrr Act the Chief Ju'liccflclcmiinr^ whit Judges plinll constitute 
IVncl es to heir puitf end npphrnttoas (2) 

“May call for." — ^The rection pun <1i‘crctionir) power to the High 
Court to interfere or not (3) In the ci*e citetl l>elon,(4) Sir Arnold IMule, 
C J , ctiting thnt lie “ would be plad to find fonic mode of c«cnpr,'’ )tt con 
f idcrcd that if he ins riti‘feil that the Court of fir«t ia«tnrce or Court of Appwl 
had cxcrci'cd n juri'diction not m it hi Iiw, he wis bound to interfere 

and cxcrcbc the powers conferrwl bv the fcction Thi«, however, it is eub 
mitted, IS not po The wonl “tnoy” poxem the whole ecction and indicilcs 
a discretion whether the ground upon which interference is fought is one of juris* 
diction or illegihty, or mitcrnl irregulantx and the conrluding words are, 
that the Court m.iy pi*s puch onlcr ns it thmLs fit So where an order was 
pa®‘od without juri'diction but no objection wis tikcn before the Distri't 
Court, the High Court declined to interfere, ns il it were to pet csule the ordfr 
of the Dl'tnct Court it would ha\e the effect of pheing tlic opposite party in 
the position of being obliged to brings euittoestablish tlic right whicli hcclsiinaJ, 
though the period within which he wis entitled to bring that suit hid clap‘*d , 
ID other words, it would be placing him under an obligition to bring a suit t) ut 
prtma/aac would be barred under the Limitition Act (0) So abo in an • irln r 
ca«c the Calcutta High Court ob*cned os follows — " Now, os the order of the 
Judge in this matter, oltiiough pis«ed without jnri diction, wns re illy u n/J t 
order, and had mcrclj the effect of getting rid of the decision of tie fret 
Court, which was WTong, we think we ought not to make any ordii in 
this ca«e ’’ (C) 

A/orliort, the same freedom exists as regards illegalities and irM,u! irilii 
So the High Court, in the under mentioned case (7) declined, uiid< r ilic < in uni 
stances, to interfere, cxen though the orders complained of were nuidi jjri,.iil irJv 
TIius a JIunaif granted a review on a ground on which it wun hcli ii < on' I lu^ 
legally Iiavc been granted Kis order in renew, however, J ud tl i 
inakmg the decree a right, instead of a wrong decree 'IJie Hixlriol Ju' 
allowed an appeal from that order on grounds which, having nj ud to -(.et < _ 


(1) lUghunath Das t Bsj Kumar 7 \ 
270, at p 281 (1884) 

(2) Rainadlim t Scwbalat., 37 C 714 
(1910), LuteccHaladharSIaitir Choytonna 
JIaiti, 30 C 5S8 (1903) [rcTision of orilcr of 
I’residency Small Cause Court] , and see 
II r liar Prasad Das, 40 C 477 (F B ) 
(1913) 

(3) Jluhammad Naim ul bli v ILsan ul 
lah Khan, U A 220 (1892) at p 232, 
Cooke t Kquif able Coal Co 8C W N 621 
(1904), at p 021, Shiva Nathaji t Jonu 
Kashinath, 7 B 341 (1833) 

(4) Pamasaraj Chettur t On, 20 'L 176, 
178 179 (1902), and see Sarnam lewatt p 


Sakina Bibi. 3 A 417 (Ihsl) u { 1 
Straight, J 

(5) Dayaram Ja^jivui t I 
Dayaram, 28 1' 4”8 f 

theka t Abdul Alb, 18 1 41 ( 

452, whtro, hovtcvi-r il w 
appbeant was ii vri I 
suit 

(C) Bhoyrub < i u , 

Khatoon. 6 1 J J 

(7) /« re J « _ 
and MC I'ai u > 
where tJ 

CXVCUli/M 
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of tlieJist Code, ttere, it «-as IteW, not open fo him On application for revisioti 
of this Appellate order, it ivas held that the proper course was to set aside onl' 
the District Judge’s order, and to leave standing the order of the ATunsif granting 
a review, which order, though wrong in principle, was it appeared, right m its 
results (1) In an application under this section, the extraordinarr jurt.diction 
IS m\ ohed, and the Court must he on its guard against its being abused, merely 
because the lower Court hza fallen into ionnal error (2) Agam, the Court does 
not interfere if the result of any megulant) on the part of the lower Court has 
been to promote the justice of the ease (3) In short, jt is this justice of the ca®e 
and not an) mere techmeabty which mil influence the Court’s interference 
It has been held that the Court cannot interfere under this section on the ground 
that an order is mespedient (4) Assuming that the section apphe*', the Court is 
not bound to act under it m every case (5) 

As the power is a discretionary one, the Court may refuse to interfere nherc 
there has been laches or delay m moimg the Court mn smu ch as delay, unless 
eirplamed, is evidence of absence of real injury and ground for complamt, and 
may, uhere it is considerable, prejudice the poainon of the oppo«mg party, and 
if by his laches a partr has faded to avail himself of other remedie6 open to hum, 
he has no claim to invote the cOTaordinarj jurisdiction of the Court The 
Court will in all i i^es regard its ci^erci*e of the eatraordmarv juristhotion 
discretional and suoject to consideration of the importance of the particular 
case or of the principle mvoh ed m it of delay on the part of an applicant, and 
of his merits with respect to the cast- in which the interference of the Court 
sought (7) 

The Court w lU not, as a rule interfere in Tension with an exercise ofdLcretWB, 
though It may not approve of it (8) It wjs held that even if a party were not 
entitled to appeal to have a decree against him set i«ide the error of the lower 
Court could be corrected under ibis section by a direction to exercise the dia 
crctionary powers given by sect ooi of the last Code (0) 


(1) atxiul bjdiq ( Abdul Azu, 21 A 25^ 
(iSOS) 

(2) \ana Zlajaji » Pandurang 1 asodcr, H 

B 07(185>i) ntp J Soa250ui 

CTccutioQ proceedings the Court wiZI iooi at 
the aDbstaB''e oi the traosoclioa and mUoot 
bo di:iposed lo Ect them nsidc upon xoero 
techoicaJ grounds when they find them to be 
Eubstanttally ngbt \arayanasacut Jtatisa 
20 3L 122(2652) at p 42S 

(3) Cooke r Ei 2 uitaWo Coal Co., b C, W 
N b2J, G21 (lOOl) But ECO Brajabobv r 
Guru Us, 3 C L. J -53 (1500), nod Gopal t 
Notobar, lOatt ^ 1020 {1912} 

(4) PitJMonof'NciteiSingh 3iAS53{15222 

(5) Ham Eingb r Jtam, 2S h. S4 at 

I a3(I00j) 

(0) Dorga Prusd r fchco Ch-iran, 1 V IW 

I I ■>51) [in which the Court refused lo inter 

ih re being a d'-la^ tf nearlj Ecsentren 


uiontha] t;uhha\a t liUsnim-^ 9 M IJO 
(1SS.>) at I 233 (wbenj the petilioni.r had 
uot taken the proper steps in the Diatritt 
tonitj, ShnA Nathaji t Joma Keshinath 
7 B 3t2 {I8S3) la Balmakuad t SI to 
JatAo, 6 A 22o (ISS2J the petitioner was 
heldnot fairly chargeabJe withlackc'- Puiina 
Lai t Seth Cowsp 23 P R 1914 

(7) Siura 2\athaj< c Jomalvashinath 7 2> 
31((ISS3) F L ilaharajah of Bordu’au V 
\purba2i!nsIiuaPoy, 16C U N g"S(i9Il) 

(8) > osudei-a t Chinnasami 7 iL 584 SSQ 
(ISSf), BaiX>e\lorix lAlchand Ji'andas 
29 B 79i» 753 (ISDI), Payachan I Jlaja 
efund r Sultan Rabuabaj IS B. 347 (1893) , 
7r re >ealatcswara 10 3L OS (f6&<JJ Lm 
gnsiina! r Chinna ^enkatamaaJ C 21. 227 
(J8S3), Pamanathan r Vrunthanaraj-ani 
33 3L II-(ltX)9) 

(9) bc^hailfi 1 ivruhnan S 'L 102(1661) 
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rJrrnvri ni\n^\ wn kfm'jion 


Wi 

Tlf* Uidi G>iirt ran inlrrfrrr unlrr IIik prclion of Us own motion nn<l 
WTtl onf an npplirition made to Jt 1»\ n part> to ihr pint (1) llcM«ioml powor 
fi J l>rcn rxrrcurtl on tJir applimtion of a prr rnij tor in regard to a pale , (2) 
of ft Collrctnr in rcganl to an onlrr unlrr aerf 112 of llir last Code ; (3) nnd on 
the report of a District Tulpe{t) Pul tlir High Court mil not interfere on a 
reference l»j* the Collector n ith a Mamlatdar a <leri«tnn m a po«'e««orv amt The 
aggne\e<l parly can him*elf npplj to the Court C>) 

“Any case ’ — The matter must be a ciail one nnd nl«o one in wlnrh there 
IS no remedy hr araa of appeal Mahmood I a\as of opinion tliat the avord 
should be understood m its lroade<t and most ordmara aense including all 
adjudications which might ronstilule the aubjcst of apjcal or rcaision (C) It 
ha« hovrercr, l>ecn a matter of dispute whether the aertion applies to inter 
locutora orders when there is an appeal from the find decree Tlie Calcutta 
High Court has held that there is nothing in this section which presents the 
High Court from setting a«i le an interlocutora order and that the word ‘ eatc 
IS wide enough to include such an order nnd the words rreordf cf any easr" 
include so much ol the proceeilinps in nna suit as relate to on interlocutors 
order (7) The Uomhaa (8) Allahabad,(d) and iladns (10) Higli Courts answer 
the question m the nesatiae, and in a recent ca«c in tlie Cilcutta High Court 
the question has been con5idcre<l doubtful (11) 

It mar be that the ward ‘ ca*e' is wideenougli to im lude on interlociitorj 
order but it must be controlleil b\ due regard to tlie p»t])o«e with whicli tins 
section was framed, which was to enabh the jnrt\ to a suit to get a decision 
or order of a lower Court rectificil where there would otherwise bo no rcineih 
It IS on this ground, therefore that if has 1 cen held that an application under 
this section cannot be entertained m tie ea«e ol tliose interlocutor) orders 
against which though no immediate appeal lies a remeda is supplied b) sect 

(1) Andrew ^nthonj r Dupont 4 217 li C f R ]48(lSli2) 

(1831) GoUm Slahammad r Raroda Mohan (8) Mot lal Kaihibai i Vana 18 B 3o 
4 C U N CO) (1900) [di-t Jfahom il (ia9‘) DamoJsr t Paghunath ‘»G B ’■'I 
Foy«i GoIuckDas 7 C L. R 191(1880)) (1902) 

I uran^Ialr Janki Fersliad 28C CSO(I90I) (9) TIarsaran i Muhammad Pau 4 A 01 
g c , C C W I* 114 Secretary ot Stale c (IASI) (rejection of appl cation to appeal as 

Tdlo 21 \ ISS (1898) IXbi Das r Fjar paujMT and ^luhammad Ayab t Muhammad 

Ilasam 23 A 72 (1905) Baikania r Mohmttd S2 A. 6’3 (1910) but see Chattar 

Satu 33 C 421 (1911) pal 8 ngh v Raja Ram 7 A GCI (I88o)], 

(2) Biaheshar Kuar t Han Suigh 5 A. 42 ChattarSinght GangaSahai 5A.293{1883) 

(IbS*’) (order setting aside award] FandAhmadt 

(3) Collector of Kanara t Knshnappa Dolan Bibi 6 A ‘*33 (1884) [order transfer 

Hedge 15 B 7“ ”8 (1890) diM from, /n re ring euitj sc« P,aghunath Das t Raj 

Secretary of State 2C LR 461 (18”6) Kumar 7 A. 2 G (1884) Surta t Ganga 

(4) Andrew Anthony t Dupont rupm. 7 A 411 (188) per Oldfield J [order 

(5) Panda r Bhardu 21 B 806 (1896) ameadmg decree] but see judgment of 

and see t ora IsalialL 0 Dandbhai 14 B 371 Mahmood J in Chattarpal Smgh i Raja 
(18S9) Ram 7 A 601(188.,) 

(6) Chattarpal 8 ngh e Raja Kara 7 A (10) In re Nlram of Hyderabad 9 'L 256 

061 (1885) (1886) 

(7) Dhapi r Ram Pershad 14 C 768 (11) Cbandi , Kripal 15 C W I, 082 

(1837) but see Omrao 'Iirza V Jfsry Jones (1911) 

2 H 
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G91 (now 105), whicli provides tliat they m'vj be made a ground of objection in 
the appeal against tlie final dcexec (1) 

The High Court bas revised, under this section, proceedmgs under Reg 
of 1806, relating to foreclosure , (2) adjudications under sect 407 of the last 
Code , (3) an order under sect 335 o! the same Code, though provisionally 
final , (4) in order under the Bombay Hereditary Offices Act, (5) an order 
under sect 5 of the Religious Endowments Act , (6) an order under sect 
193 of the Code of Criminal Ptocedute , (7) a lunacy matter (8) iriicther 
an order under the former sect 310a was subject to appeal or reMsion 
depended on the circumstances of each particular case (9) A decision under 
sect 5 of the Court Fees Act is not a decision in a ease withm the meaning of 
this section (10) The mattta of amending a decree does not by itself 
constitute a “case," but forma part of the proceedmgs m the suit m uhicli 
the decree is made (11) On the 'ame principle, viz the order being of an inter 
locutory character only, the High Court has refused to deal with an order relating 
to an award, (12) though in other cases relating toawards it has interfered (13) It 
has been held that an order passed under the Legal Practitioners Act is not a 
criminal proceeding, nor one withm the powers of cml tension (14) Semlk, 
that it was the intention of the Legi^liture that the Court winch originally hevrd 
a case should be the Court to decide whether an apphcation to renew its former 
judgment should, or should not he granted, and where that Court rejects sucli 
an apphcation, its decision should not be open cither to appeal or to revision b> 
a higher Court (16) In a recent Full Bench decision of the Calcutta High Court, 
the case of an order passed by a CimI or Reaenue Court under sect 470 of the 
Criminal Pjoccduio Code was considered and it was held that sect 439 of the 
Criminal Procediue Code did not apply and that the High Court could csctci«e 


(1) Motilol Kft’>hibsi I Nana 18 B 35 
(1892) 

(2) Haiari Lai t Khom Rai 3 A 67C 
(1881) , lolL m Nantl Bam v Bhopal Singh 
ai A C92 (1912) 

(3) Chatlarpal Singh t Raja Ram 7 A 
iri(l885), Muhammad Husain r Ajudbia 
Prasad, 10 A 4I1T (I888J , De6o Das i 
\folmnt Ram, 2 C V, N 474(1898), Copal 
Chanclrat B)gooMJstry,8C, W N 70|1903) 

(4) Sh^oraj Singh i BaDiraii Das, 0 A 
173 (1884) 

(5) Collector ol Thana r BhasLai Maha 
iIct.SB 2iW(I8S4) 

(0) OopaH Ayyar n Arunacbpllam Chetty, 
20 M 85(1902) 

(7) 11001 t Barja, 33 A 613 (1911), 
Raraa Dun i Vviialat, 77 C. 714 (1910) 
(a Cjril Court atlmg iml^r acet 105 o! thn 
Oiminal Coila i« not crcrciscnff CVimlnol 
lurn lictioil) 

(8) In r<- Baihiuat All 21 C, 133 (I89f) 

( n iho mTjte ilio Court rcfii*‘'d to interim] 


(9) Kedsr Nath i tJma Charan C C tV 
N 67(1900) 

(10) Balkaran Rai v Cobmd Nath, 12 A 
129 167(1890), per Edgo.CJ 

(11) RaghunatliDast Baj Kumar, 7A 270 
(1881) Surtai Ganga 7 A 411 (1886), 
Oldfield J , confro Mahmood, J , nlio held 
the order to tio a aoparalo adjudication and bo 
capable of icvisioQ 

(12) Chattar Smgbi GangaSahahOA 293 
(1883) , Damodar Tninbak i Raghucath 
Han 20 B 551 (1902) 

(13) Pugardmi; Moulin, CJC 414 (1882). 
Dagdusa lilukchanii t Buhhau Goiind, 9 B 
82 (18S4), Alana \ikraraa v Malliclicrrj 
Knstnsn, 3 M 08(1880), Ganga Charan i 
SartlMandal 00 W N OH (1901) 

(14) In re Malho Ram 21 A I8I (1899) 
In In A Siddeshwar Boral, 1 C N 3i 
(IS!^) the pomt was Ic/t undcei )o J 

(15) Ram IaiI i Rnfan IjiI, 2C A 572 

(tool) 
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llir* poMcr* Nested in it lij thiN Fcction And lij ^rvt. Vt nl tlic Courts Act, 
nnd tliit llie Hcncli cxorci'in;; Cnminnl Juri«dic!ion could not (s'* f iicli) dnl with 
the Tuittcr on rcNnMon, hut could Iw spccnlly nutliorircd to do so hy the Chief 
.Tn«ticc under sect If of the Hiph Courts Act (1) An npplieition under tins 
reetion to ect n«ide nn ninnl is ineonipetent (2) A deci«ion of n Suhordimte 
Court on 1 question of n iluNtion determining the niuount of a Court fee i«, not- 
with<t'indin" its dechred fimlitN, subject to rcNi'ion under this rection, and sect 
ri.Heg II oIIS27(3) rrocerslingsundersect 20G of the former Code terinimtcil 
in an order, and could thus he denlt with in rcnsion (4) Peel IDT of Act X of 
1839 do''s not preclude rcNU'ion L\ the High Court of an onlcr of a Collector, 


“ Iq which no nppcal lies ” — ^The Court cannot act under this section 
where there is an appeal, (7) CNcn where the petitioner has to iinokc tlie pro- 
visions of sect 6 of the liUnitalion Act ( 8 ) The reason of the rule is that there 
IS another and more complete remedy It is a matter of dispute whether m the 
case of interlocutor)’ orders, against which there is no imiuednto appeal, the 
Court can interfere under this section, seeing that a remedj is supplied by sect 
105, which proNudes tint such orders nnj be made a ground of objection in the 
appeal against the final decree In sucli ca®cs it is said tho appeal is merely 
deferred (9) In a recent case it has been doubled wlicthcr interlocutor) orders 
come NTitlim tho scope of this section (10) 

On the same principle it has been held that tlic Court will not ewrciso its 
roN isional jurisdiction so long as there is an) other reined) open to tho petitioner, 
vit by regular suit or otherwise (11) Trobabl) it is more correct to say that 


(1) n V Har rrasad Dm, 40 C 477, F B 
(1013), Kali Frosad Chatterjeo t Bhuban 
Mohini, 8C W N 73 (1903). R t Copal 
Barick, 34 C. 42 (1900) 

(2) Gbulam Jilani v Sluhammad Abmcd, 
CC W N 220 (1901) 

(3) Tubal Kruhna t Balkri^lma Janar 
dass.lOB 010(1880), F 13 ButeooBalLaron 
Raiv GobmlNath, 12 A 129(1890) F B , 
and BOO Oairao Mirza i Jlary Jonee, ]2 C L 
R 148 (1882) 

(4) BaiSbriNaktubat Agarsangir, 9Bom 
R R 647 (1907) 

(5) Mohant Gobind Ramanuja Das t 
Lakhun Panda. 11 C W N 112 (1906) 

(0) Ramadbin v Scwbalak, 37 C 714 
(1910) 

(7) Raynor v iluasoono Bank, 7 A 681 
(1886), PamKristor NaikTara, 12 C I*B 
449 (1883) dist m Mobant Gobind Rama 
nuja r Lakhun Panda, 11 0 W N IIS 
(1900), Kazar Ilusam t Kctri Hal, 12 A 
631 (1890), Sab Man t; Kanagasabapatbi, 
10 M 20 (1892), Omrao Mirza t Mary 


Jones 12 C I R 148(1882), GulabRaU 
MaogliLal 7A 43(1881), Rabunat Nepal 
Rai 14 \ 020 (1692), lirupati Raju t 
ViaramRaju 20 M 165 (1890) . Batdeo Daa 
V Gobind Shankar 7 A 014 (1885), per 
Tymll, J (the grounds upon which Pethe 
ram'e, C J , judgment proceeded do not ap 
pear], Williams t> Drown, 8 A 103 (1860), 
but see Nand Ram i> Bhopal, 34 A 692 
(1013) llassan AU Shah v Salig Ram^ 
125 P R (1892) 

(8) Viaranathan Cbctti t Ramanntlian 
Chetti.24M 640(1901) 

(9) See note to ‘ Case, tvpra, p 456 

(10) Cliandi v Kiipal, 15 C W N 083 
(1911) 

(11) Ouiso s Jaisraj, 15 A 405 (1803) 
(thoheadooto has been said to be misleading 
ecoDcbiDasi rjaznusuin,28A 72(1005)], 
Kashinatb Sakharam t Nana, 21 B 731 
(1897) Sheo Prasad t Kastura Kuar, 10 A 
119, 122 (1887) [m which proper remedy was 
held to bo sn aj pbcation under s 103 or a 
amt un In' s 283 of the former Code] , 
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t]jeTP J5 DO alfeolute nJp m tte matter sucli as exists in the pTolubition relating 
to appealaWp ca«es ; and that while the Court will in general di-couiagp applica- 
tions under this section when some other remedy has been provided, the eseftLe 
of the revisional powers is dncietionary according to the circamstances of the 
parti'' alar ca^e In «ome ca*es justice, therefore, may require the Court’s 
interference (1) 

Sect 5S8 (now 101) by enacting that the orders pas ed under it shall b“ 
final, only bars appeals from the«:e orders but does not intend to bat any inter 
ference with them by revision (2) 

In some cases, where an appeal was preferred but no appeal by, the Coart 
has dealt with the case as though an application has been onginallv made to 
it under this section, and allowed the appeal to be treated a® an appbeatJon 
under It (3) Converselv, a civil revisioual petition has been treated as an appeal 
on the Court fee bemg paid (4) It stema reasonable that appellants fhonld 
lie permitted to rely on the provisions of this section without putting them to 
the expense of malang a separate application to get the benefit of it (3) Some 
Judges, however, take a stricter and mote formal new of the matter, and 
require a separate and distma application to be made (6) It is as well, 
therefore, m ca«e® of doubt whether an appeal he® to file concurrently (7) 
both an appeal and an application under tbi® section to be Jjeard and dispo®ed 
of together 

Court — Tins must be understood m its ordmarr legal seme as “a place 


the petitjon of spceisl spreal wm giten eSccl 
to as & pctiuoa tuidc'r S£ of Act TXni of 
ISCl), UhoTTob Cbunder r VTaicduumssa 
Khatoon, 6 C L r. sSiflSsO), Vtolatainnia 
» Chenjalrajappa t >L 555, 55C (1SS4) , 
Dayaxata Jacumn r Gotardha&dss, 2^ B 
45'<, at p. 400 [looi) , Godn Earn r Suiaj 
tlal, 21 t'so U*^)> Swlbaraaia Ebaga 
latari \rnfcatasin IT M UJ 
M^rali M cTift IV wn. 30 E 10', 

IOT(JWl|. 

tt) ma\amv>\r I'liramathao 

‘=^TOayajj^'>ail. 23 M 101 (ivM), Icnfca 
tsmina t CliMvalMNaj'j'Ji, T ^L 555, 55t» 
{ttluh tbo A|}liOA(K'n a-M prc«cntctl 
a* an th>u nrofniliMl and recewtd 

ns an appIicaliMi urd r tlu« «ectu>n, anl 
attunalcK, »t I'cing lirll that an apjval 
lav treat rvl as an 8\ ifslh 

O) SecDurpaNaramt Gobunlliun Glio'c, 

0 a L. E. vr, vo , p c . 7 C 330. at 
p, 333 in which raso, howe\ cr, the Court iW 
not consider the ca*i ono for inttrfcrciK* 
tiiidci- tin* acclioR, 

(6) t>co Can?a Hiaran t Sa'H f 

OH?.* CI4.(15{f90l). 

(7J bco Pudendhoo Narain • Ool inda 
^ath.OC W V V>t WfffJ'vn) 

V 


bundnDasr MaosaraiQ.iA 407(15S4) 
Venkataramaa T Hahalmsavyaa, 9 M 
(ISSC), Paghu Kalb r Pat Chstraput, 1 
C. IS b C33(l&07) Snbhaya c \cUainina, 
0 130, 133 (JSS5), PaDaraor Babaji.SO 

B 630(1893), Ismaljit 51aclcod 31 B 13S 
140(1905) 

(1) Debt pa® *■ Ijai Husain, 2S \. 272 
(1005), Shi>a 2vaths)i r Joma Kashinath 
7 B 3U(18S3). F B (in which it was sanl 
that the question did not admit of a prrci«v 
rategoncal rcplyj . GhuUm hliabbir i 
DwarVa l*ra%ad, 1» A 11*3, Ifst (le95) (m 
which the Court interfered under this aeetion. 
It beinj doubtful whether a suit would bej , 
Oolam Mahamroad r Saroils Slohan, 4 C I\ 
N f95,r99(lPO0)lmwhichit washelJthal 
thm wasoorpa«on unlrr the circumstance* 
why the petitioner shoull be dricrn to a 
suit], lirochitlambala Chetti r 
SeWvjanjar, 4 M 3?3 at p 3S4 (I8S1). 
Xfala^Kand r Jatao La! C A. 125 (|8s>2), at 
f, ptT Stuart CJ . Srcc Krishna r 

Cluin’l^^kChand.33H 534 (190S) 

(2j M^’hura Katb r Umc'h Cbamlra I 
C n S S^'C(l697),atp C3l 
<3j Afina^ CheUi r Iluthobnpa 
IMln I M W t K 3M (IS-IJ (»n which 
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where ju'ticc u judicnlh inmL»t«cU ” A DiMnrt I{cgi‘<tror is tlicrcforc not 
fi Court, and the IFigli Court cannot it*\i«c his proceedings (1) 

“Subordinate.” — The Court jefcrrcil to in (he words "I( (he Court” 
of the former fcction was a Comt other than the High Court The section 
tlicrcfore did not nppl) to a case where the order of which reMcw iras sought 
wistnadebt the High Court (2) ItnppIicstoBuhordmnteCourtsnsthoamondcd 
section now makes clear The High Court has juri'Jiction under this section 
o\cr the Presidcnc} Small Cause Courts, <ind applications can be dealt with by 
a specnllj constituted Bench (3) or, according to the cti»tingrulc m the Calcutta 
High Court, b} a single Judge sitting on the Original Sidc(l) This section 
applies to a ifamLatdar’s Court m BomI at ,(5) and a Court acting under the 
Dekkan Agriculturi'ts Belief Act,(C) and the Court of the Bcsident at Aden 
in the cierci c of his ci\*il juri'-dation under the Aden Act (7) 

A decision under sect C of the Court I'ccs Act is not, it has been held, (8) 
the decision of a Court withm the meaning of this section A District Judge 
acting under sect 23 of the Bomba) District Jfujiicipal Act ^Vmendment Act 
(II of 1834) IS not a ” Court ” under this section and the ILgh Court has 
therefore no jurisdiction to rciise his order refusing to set aside an election (9) 
Neither is a Collector acting under sect 11 of the Land Acfjuisition Act “a 
Court " (ID) This section does not appJ> to a Bcicnue Court in Hadni«,(ll) or 
in the North est Proannees (12) The High Court at Bomba) under clause 29 
of the Council Order rclatmg to Zanzibar of (he )car 1897 ha< power of revision 
over all the Cia il Courts of Zanzibar (13) 

Jurisdiction— Tlie word “jurisdiction is used in two different senses 
it may either mean what is ordinanl) understood by the term juri«diction 
—that IS, jurisdiction local pecuniary personal or with reference to the subject 
matter of a suit , (14) o( it ma) mean the legal authority of a Court to do ccrtaiu 
things, to make a particular order m a ease over whiih it has juri«diction in the 


(1) Manarala v Kumarappa 30 5L 32<> 
(1907), 17 “M L. J 313 S C 

(2) In re Prcmji Trikumdaa 17 11 514 
(1893) 

(3) Pamadbin v Scwbalak 37 C 714 
(19)0), and aee Bangiah Naidu V Kungiab, 
31 M. 490 (1908) 

(4) ^arat diandra t Rrojo Ijil 30 C 980 
(1903) , 6 c , “ C. W N 843 

(5) SceNanabajajit Panduraegtaaudev, 

9 B 97 (1884), Punhottam t Mabadu 
14 Bom. L. P 917 (1912) 3" B 14 

Kashiram r Rajaiam, 35B 437(1911) 

(G) Sec Gurubasajat Cbanaialappa 19 B 
280 (1894), Lakshman Dabajt t Ramchan 
dra> 23 B 321 (1898) , Rayachattd Mayacbaiul 
V Sultan Rahuabai, 18 B 347(1893) 

(7) Rhimbai v Slariam, 34 B 207 (1009) 

(8) Balkaraa Rai t Gobind Natb 12 A 
129 atp 157, yer Edge, CJ 

(9) Balaji Sakharam v ^Icnonji Nowroji 
21 B 2 9(1895) 


(10) British India Steam Nangatioa Co 

( Secretary of State for India 38 C 230 
(1910). JSC N 87 

(11) \cDi Perija t Moidm Padsha 9 M 
332 (1880), Appandai v Suhari Joishi 16 
3L 451 (1892) , t enkatanarasimhat Suranna, 
17 JL 29S (1893) haying regard to the pro 
YUiona of a 4 of the Code 

(12) Ram Dayalv Ramadhin 12 A 498 
(1890) 

( 13 ) Slerali t isram t> Sheriff Dewji 36 
B 10o(1911) Sco eonira Khoja Shivji v 
Hasham Gulara 20 B 480 (1895) 

(14) Mohesh Chunder t Jahiru Idi Mollab 
o C W N 509 512 (1901) liar Praaad t 
JatarAh 7 A 3J5 350 (188o). Uhan Smgli 
% Basant Singh 8 A 519 O’OCISSG), hheo 
Prasad t Kastura Kuar 10 A 119 121,122 
(1887) , 4mitrav Krishna t Balkrislma 
Ganesh 11 B 488 at pp 491 4J2 (ISe ) 
and SCO Sukh Lai v iara fliand « C 1 J 
241, 244 (1905) 
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senao stated So if a Court has juni.dictjon to deal with an appeal m the former 
sense, it is only in the latter sense that an erroneous order of remand by an Appel 
late Court can be treated as an order without jurisdiction (1) It was held in 
the case first cited that the word '^jurisdiction ” is used m the former sense in 
sect 578 of the former Code (now 99) In some cases it has been held that the 
term is used in both senses m the picaent section (2) In other cases it has been 
said that the word " jurisdiction ’* is used m the first mentioned sense and refers 
to the forum for the institution of a amt (3) It would probably tend to clearness 
in the law if the word were used m the narrow and more ordmaiy sense, (4) 
though, as has been pointed out,(5) the extent to which the lestiamts attachmg 
to the mode of exercise of jurisdiction should be included m the conception of 
the jurisdiction itself is a question of nicety upon which there has beenjconsider- 
able difference of judicial opinion A Judge cannot assume as a matter of law 
that which in fact has no existence in law, and eo give hunself jurisdiction He 
cannot, hy wrongly determmmg a question, gi\e himself jurisdiction, and the 
High Courtmaythus inquire whether finch question is rightlj orwionglydccided (C) 
On the pnnuple omma rHr- acta, the Court will not presume that a Judge 
has acted intliout jurisdiction (7) Indeed it has on the contrary been said, 
that unless the facts from which want of juii«d)cti0D on the part of a Subordinate 
Court may be inferred -ire patent upon the face of the record, the High Court will 
not interfere in tc\ ision (8) The ILgh Court may interfere wh ere the lower Court 
appeaiB to ha^e cxercisc<\ a jurisdiction not \csted m it by law, (9) ot to have 


(1) Ilohesh Cliunder v Jahuuddi MoUah, 
6 C W 609, 012 (1001) . and aeo Sor 
Prasad t Jafat Ah, 7 A 94S, 350 (1835) 
Ehan Smgb t Ea^aat Singh, 8 A CIO, 539 
(1886) , Aruiitrav ICiisbna t Batkiuhna 
Ganesh, U B 488, at pp 401, 402 (1887) 

(2) liar Prasad t Jalar Ah, 7 A 315 
(1886), Bhan Singh t Basant Stngli, 6 A 
519 (188b), per JIalimood, J , ace cae<'8citcd 
pojrf , and iloliunt Bhagwao i Ivhetter }Ioni, 
IC W N CI7(lS06),atp 624, where it was 
•aid that excess ot, and taduro to exercise, 
jirrisdtctioa included applying to a coso a 
mode of proceduro not applicable to it, or 
refusing to apply to it a mode of procedure 
applicable to it 

(3) Ross Alston t Ritainbar Djs, 2o A- 
600 (1903), at p C20, per Bancrjee, 3 , 
Mnmsha Fradi t Biyali Koya, II M. 220 
(1SS7), ot pp 227, £29, p<r 31 AJyar, J , 
p 232, per Brandt, J 

(4) Sio Shew Proto 1 BungshnShur i Rnra 
Clmnler Ilaribui, 41 U 323 (1913) 

(I) 8uWi 1 ji\ i rnra Chant 2 C J 

(d) Manisha Ijadi r biyali Koyo, 11 M 
220(l‘«S7) otpji 222,223 231, andaowhere 
jiirivli ti >n IS iWUncil , V jsJnanafJa Goajml 
r Itambhat, 15 B 143, 151 (IbfO) fTlio 


Subordinate Judge has refused to cxcrciso a 
juriadictioa which, if he U wrong, is by law 
vested m him, and wo can osamiae hia ortlci 
to eec i! he is right in his refusal ’ } 

(7) Shoo Prasad v Kastura Kuor, 10 A- 
119(1887) 

(8) MiliT All s hluhaiomad Husen, 14 A 
413(1892} 

(9) JnreSnljan Dstsgar, B L E (B B) 
631 (1868) [» e where the Court osercises a 
}urtsdictiou when it has none, or exceeds it 
when it has jurisdictjonJ , Birj hlohnn i Eai 
Uraa, 20 C 8, a (1892) [order setting aside 
Bate under Oodo] , Lakshmana t? Jiejimudin, 
9 M 145 (1834) [order setting aside exccu. 
tion sale, though no Injury p^o^ ed] , Bhoyrub 
Chunder u W ajeduuissa, C C, I, R 231 
(1830) [lieanDS appeal whero nonoj, luisto 
Indiri Roopince, 0\\ R , Act X., CO (1SC6) 
[icLJ Bhowanco Pcrsiiadi DhurraA^arahi 3 
\\ P. 24 (1805) [lb], Annamateio Sluthu 
4inga,GM.H 0 R 300 (1871) [ih] . Rahim 
Buxr NunloU),14C 321 ( 1387 ) [Btogal 
l(.nxncyAct, power to set asilcBftlo.s 174], 
Lai Sfohun w Ja^en Ira Cliumler, 14 C. 030 
(1887) [id]. Shields t t\ilkm9on, 0 A 39S 
(1887) [dccrco whero no cndcnei.], Abdul 
IlaluniaQ i Ktitli Ahmed, 10 M 03 (18^0) 
[orikr to take imentory under Act XIX- of 
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to oxcrci'e n jiiri'diction so \a«(r(l,(l) tlic Courla poinctimoa unucrrating 

IStl, After I'lrties Ttforrol to regular mitj , l>« MaiIi r Clioytonaa Mniti,30 C (11)03) 

(lO'^in 'Ion''y r Gour I'crshal, 11 (X I4C [juri«ilicti mi f ReEistrarSmallCftU««Courl) , 


(ISSI) [order rcslraimng cxeculmn jwnlmg 
Appeall, Kunhameil « CTiallio 0 M 437 
(IhSC) [no juri*lictlon to onler refun I unilcf 
8 315], ])ig<1u<a TilaVchaml t llukhan 
OoTin 1 9 H S2 (1^31) [order filing awanl , 
Arbitrators without Authority , deal with 
costs], Dhapi r Ram rerahail, 14 (X TCS 
(183") [no junwliclion under a )3»>unlc*aA 
131 compbed with], Muhamniad lluviin r 
Ajoodhia Prasad. 10 A 407, 4T0 (ISSSltonlcf 
under s 407] , Luu r Luis, 12 IL 180 (ISS3) 
[order setting ssido order under t. 491] t 
Sadasook r Kanna}-}-A, 10 31. 90 (1695) , Sas 
soon r Ilurr}* Das Bhukut, 21 G. 455(1800) a 
sc,lCI\ N41 [Small Cause Court . new 
trial], Giddaj^A r Jagannatha, 21 3L 303 
(1697) [reversal by District Jfunsif of deerco 
of 3 illago Munaif] , Jtanomotunj Chaudborani 
e ^ArA Narain, 4 C N xxiii (1899) (set 
ting Aside dccrco Rlueh was not ex forte) , Ma 
homed Hamidulla t Tohurcnnisaa Ilibi, 25 C 
165, 158(1807) [id.] , Niogapat Dolapa 21 
B 58 j (1800) [dccTee passed by KarLun lo 
possessory suit] Luchmuo Singh t Sham 
shcro Singh, 2 I A 53 (1874) [application 
(or renew] , Raja liar Natam t> Chaudbram 
Bhagwant.lSI A 55, s c, 13 A 300(1801} 
[mvabdity of award when not mado within 
time fired by Court] , Chuuya v Gangava, 
21 B 775 (1896) [order m execution for ouster 
of person not party to suit] , Bhau r Dade, 
21 B 777 (189G) [Slamlatdar, dccieo by, 
remedy as between joint owners ] , Bebaji 
Pamjip BabajiDevji 23 B 47J1897)[M8in 
latdar no jurisdiction to determine questions 
between riparian proprietors] , Lakshman 
Babajiv BAmcbanilia Cacasbriuii,23 B 321 
(1893) [Dekkan Agriculturists Itcbcf \ct , 
jurisdiction of Special Judge], Klubammad 
Yusuf V Abdul Rahman, Id A 104 (1889) 
[settmg aside non appealable judgment], 
IlasariLalt KheruP.ai.SA 570,679(1831) 
[order dispossessing mortgagee] , Nslmak 
shya Ghosal t 5IafaksLar llossam, 28 C 177 
(1900), s c,5C.W N 192 [order amending 
decree] , Puran 5Ial t Janki Persbad 28 C 
680, 083 (1901) [order of Court taking over 
management of properties] , s c , C C W N 
114 Golam Mahammad t Saroda Mohan, 4 
OWN 695. 697 (1900) [issue of successiro 
writs of possession without inquiry] , Ilalad 


DiwAbbai r Svlashi\da«, 21 B 310(1399), 
A.c,lI{oin.L U 636 [incompetent rcfercnco 
unW I CIOa], Krtshnwami Pannikondar 
r Mutbu Kri'hna Pannikondar, 21 3L 361 
(lOnO) {appointment of curator , omis«ion lo 
lain evidenro before making onlcr] , Rama 
Aam} Qiettiar r Orr, 20 3L 170 (1902) [suit 
brought on ordinary tido of Court, though 
mAintAinshlo on Small (Xiusc si Ic] , Amnta 
IaI Kolay r Nibaran Chandra 3t C 310 
(1901), s c • 8 C. U’ N 21C [Jurisdiction 
8 C. C. , title to immorcablo property] , 
Dsyaram r Govardhandas 23 B 458 (1001) 
(onler passed without jurisdiction m cxccu 
tion], Uamanadtian Clictty t Nsra^anan 
(Aclly, 27 S! 002, C07 (1901) [decision of 
review petition during pendency of appeal] , 
Ganga (^liarsn t Sastt MandsI, C C. N 
014(1001), Corporationof Calcuttar Cohort 
Ca'W ^ 430 ()901) [Jurisdiction ol Small 
Cauio Court to decLaro old rslustioiu to bo 
still m force] , Monomohmi Cbaudhurani v 
Kara hsrayan 4 C W X 450 (1899) [no 
jurisdiction to set aiido tx parte decree of 
Superior Court] , SliankatbLai Kbojabhai v 
Somahliai Ranchbodbhai, 3 Bom L R 120 
(1900) (Judge deciding Small Cause Court 
suit under ordinary jurisdiction], Peary 
tlohim Gbosaul v Barran Cbundcr 11 C 
261 (1885) [S C C , trespass to immoTcablo 
properly , Court held to have jurisdiction] , 
Sarnam Tcwari v Bakina Bibi 3 A 417 
(1831) (decisions of both Courts without 
Jurisdiction] , Yulo &. Co i Mahomed Hos 
sain 21 C 129 (1890) [reference by P S S C 
under s CO of its Act, and s C17 of Code , 
liberty givea tn withdraw suit a-Uar di&piw&l 
of rcfercnco instead of entering judgment for 
defendants] Horananda Banerjee v Ananta 
Dasi, 9 C W N 492 (1904) [s 153 Bengal 
Icnanry Act] , 5Icnat Ab i Amdar Ab 
9C \\ N C05,C07(1905)[amendeddecree], 
Janokey Nath Cuba i Brojolal Cuba 33 C 
757, 770 (1900) [no appeal no jurisdiction to 
refuse Ghng of award] Dai Shn \ aktuba i 
Agaroangji, 9 Bom. L R 547 (1907), s c , 31 
B 447 [order passed under s 200 making 
additions to the decree] , Baikanta t Sita, 
3SC 421(1911) 

(1) Gobin Prasad t Chandar Sekhar, 9 A 
486 (1887) [declining to hear suit on merits] , 
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their powers , and the High Court is exiled upon to enlarge their too narrow 
\ lews (1) H a Court allows an application or decrees a suit which is in fact 
time-barrcd, inthout considering whether it was so or not, it can be said to have 
failed to exercise a jurisdiction vested m it by law, bo as to bring the matter within 
the scope of this section But this cannot be said of a Court merely because 
it has omitted to consider ex propno motu the question whether a litigant wis 
entitled to proceed out of time by reason of some special provision of law, when 
such n question had not been raised by him or on his behalf (2) The High Court 
can interfere under this section when the Court below refused to exercise the 
jurisdiction vested m it by reason of an erroneous interpretation of a provision 
of the Code (3) 


Bamnwaa 3Ia] «. Cband Mai, 7 A. 227 (18S4) 
[r efusmg juriadict ion on ground amt triable by 
District Court) , Badanu Kuar v Dinu Rai, 
8 A 111 (188G) [erroneous view of bis juris 
diction taken by Munslf , return of plaint) , 
Mobendra Sundar v Dmabandhu, 19 C L J 
IG (1913) (return of plaint), tisbianatb 
Govind t Rambhat, IG B 148 (1890) [return 
of plaint on ground suit governed by a 
639) , Mana Vikrama \ Mallicbury 3 M. C8 
(1S80) [refusal to file award), Biij Mobun v 
EaiDma,30C 8,11(1892), a 0,191 A 164 
[refusal to confirm execution sale) , followed 
inRadbasyam Kar v Dinobundboo Biswas, 
18 0 L J 633 (1913) , Kavalcband Nemcband 
I AmicbandTalakcband.lS D 734(l893)[rc 
joction of application for oxccution) Amar 
ebandt Jatalya,2lB 73S(18SC)[Mam[atdar 
CRoneoualy bolding he could not receive aeuit 
against bcirs] , Ivammathii Mangappa, 16 
M. 451 (1892) [Judge declining to entertain 
appbcation for leave to sue in forma pauptrtf 
orroaeoasly supposing a auccc'Sion certificate 
was necessary] , Sbamrav Fando]i v Niloji 
Ramaji 10 B 200 (1885) [refnsal to enter 
tarn appbcation lor execution] , Benodo AIo 
bini i Sharat Cliundcr, 8 C 837, 811 (1882) 
[appbcation for revival of auit] , Rama r 
Kunji, 9 M 375 (18S0) [jurisdiction held to 
be <lecl^n^d the Logoi IVaclitionere Act being 
no bat to suit), bubboji Ran r bnmvasa 
Ran, 2 "M 2Gt (1880) [jurtsdiction to rpfnso 
to cnnfirtn execution sab deebned) , beshadn 
i Kiisbnan, 8 M 192 (1881) [Jirietion to 
cierciso povtT giwn h} s A14], Vluf'aijjiJt 
Jomrela I I uchraun 1 onday, 4 C L. P '"1 
(1879) [refusal to investigate claim mode m 
execution), Jogoilanund Singb « Amtilh 
Ul 22 C 707 (P B){169j)trcluialtoeet 
aside sale wnlr s 310 a), \alliHbbai r 
Mui'-hanl r Itana J(a1u 19 It 5lt (1891) 
Irilusal tj grant execution). Collector of 


Vixagapatam v Abdul Ebarun, 21 M 113 
(1897) [failure to exercise jurisdiction m con 
eeijnence of misconstruction of 8 412) , Ma 
habit Singh v Behari Lai, 13 A 320 3''3 
(1891) [refusal to hear and determine 
appeal), Gcrlndra Kumar u Rajeswori Boy, 
27 C S (1899) [order refusing to amend pro 
bate) , Bagbunatb Charan r ShamoKoen, 31 
C 344 (1903) [refusal to beat appeal ) , 
Gobind Prasad t Cbandat Sekhar, 0 A. 486 
(1887) at p 492 [ The Judge* failed to 
exercise lus jurisdiction, and probably acted 
with material irregularity in dismissing tius 
suit on tho ground that the representatives of 
M. C bad not been made a patty,’ per Edge, 
C J ) , Visbv aflatb Govind v Rambhat, 16 B 
148 (1890) [rctummg plaint upon ertencous 
construction of g 639], Vishnu t Bam 
Chandra 9 Bom. L R 936 (1907) [rejecting 
complaint under s 328) , Zamuan i Fateh 
Ah, 32 C 146 (1901) [refusing to accept 
plaint) , Gancsli bingh t Koahi Bingh, 28 A 
621 (1906) [arbitration failure of Court to 
ilccidc 03 to validity of reference) , Wdhs r 
Jawad Husain 29 A 402 (1907) [refusal to 
boar application for review) , Akbar Rban r 
Muhammad Ah Khan 3l A. CIO (1009), 
Ramdoyal t Upendra Nath 17 C W N 
(1912) [Specific Relief Act , refuaa to 
grant relief to plaintiff found to bo in 
possession within bix months), Kortie i 
Gotachand, 17 C L J C93 (1912) [omitting 
to deal with menta of on appeal) 

(1) Sbiva Natliaji i Joma Koshinatfi, 7 
B atp 3 >2 (lS83) [the section now cxlrnils 
to refusal of junadiction by a Court through 
a misconception of its authonty) 

(2) Panchu Mandat r Sheikh Isaf, 17 
a tv N CQ7 (1913) 

(3) Maimraja of Burdwan » Ajiurbn N 
C K J 50 (lull) 
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IllegaUty. — Tlic first part ol the section doen to the nonls “«o mtfti" 
deals With junsibclion Tlic remainder assumes the existence of jurisdiction, 
but deals with the mode in which such jurisdiction is cicrciscd A question 
may aruo whether a Court in the ciereisc of the jurisdiction it i>o«scssc8 has 
acted accordinc to law. Such a question relates not to the existence of juris- 
diction, but to the cxcjt;i«e of it in either an illegal or irregular manner (1) This 
distmction has not always been presmod, it being in some earlier eases considered 
erroneously that tbe Pn^’j Council had decided (2) that only questions rchiting 
to the junsdiction of the Court can bo entertained under this section (3) This 
optmon, howci or, is not tenable, since it practically treats the additional words 
added to the section in 1879 os superfluous or unncccssanlj introduced (4) All 
that the Pnvy Council case rcall) decides is that this section docs not gi\e a 
nght of appeal on questions of law or fact, and that where the Subordinate 
Court has jurisdiction, tbe ILgh Court can only interfere where that Couit- 
has acted illegally and with material irregulantj in the exercise of such 
jurisdiction (5) 

A Court cannot interfere under this section simplj upon the ground that 
there has been an erroneous decision upon a question of law or fact (C) A Court 
that has decided a suit over which it had jumdiction cannot, only on the ground 
that it has arrived at a wrong decision, bo said to have exercised its jurisdiction 
illegally or with matcml irtcgulanty (7) Any other view would impose on the 


(1) Soo Sukh Led r Tara Chand, 3 C L. 

J StI. SIS (1905) 

(2) In Amir Ilaasan t Slice Caluh, 11 C C 
(ISU) 

(3) Magni Bam t Jina X<aU, 7 A 33G, at 
333 (1835), F B . Badami Kuar t Dma 
Rai, 8 A. 11, at p 113, per Pcthcram, CJ 
“ the qucstiona to which a 632 apphea arc 
queatwna of jurisdiction only , ” Narayana 
sami V Nateaa, 10 M. 421, at p. 438 (1893) 
t* tho error of proceduro must ho each aa to 
hayo led to the assumption of a junsdiction, 
etc per if. Aiyar, J ] , JIaiusha Eradi 1 
SiyahKoya, 11 M. 230, at pp 229,230(1887) 
per 51. Aiyar J , “ the w ords ' act illegally, 
etc , apply to thoso eases only m which there 
is an error in tho procedure by reason of 
which tho Subordinate Court concludes that 
it has, or has not, jurisdiction. Thisdictuni 
was however, subsequently withdrawn by 
the learned ]u Igo in Kristnamnia Naidu t 
Ciiapa 5«aidu, 17 5L 410, at p 414 (1893) 

(1) KristnammaXaiduv Chapa ^aidu, 17 
51 410, 414 (1893), and cases posi Mohunt 
Bhagnau v Khettcr 5fom, 1 C W N 617 
(1800) at p 625, Enat 5Iondul tr Baloram 
Doy.SC W N at p. 685(1899) 

(5) Sew Bui tr Shih CUundcr, 13 C (1836) 
atp 230. andseeSrohunt Bhagwanu Khet 
ter 5Iom, 1 a M N C17 (1890), at p 624. 


(0) It bos, bowcicr, recently been held 
by tho 5Iadras High Court that when an 
Appellate Court crroacously (that is, by 
an error of Law) decided that the Court of 
tho Urst instance bad or bad not jurisdiction 
to entertam a suit, tho High Court could set 
aside tbe order under this section on tho 
double ground of czcrctso of jurudiction and 
illegality Vuppiduti v Seetaramachandra, 
21 51. L. J 112 (1912) [Aiyar, J , dissenting] 
(7) Amir Hassan t Sheo Baksh, 11 
I A 237, s c, 11 C 0 (1881), dist in 
Tort Conning Improvement Co , Ltd v 
Boson Ah, 17 C ^Y N 100 (1912), 5Iagm 
Ram « Jiwa Lai 7 ( 3J0 (1885) , Sunder 
Daav ilansaRam 7A 407(1881), ChaUar 
pal Singh t Baja Ram 7 A 661 (1835), 
Badami Kuort DmaRai, 8A 111 (1886) 
hluhamma I Husain v Ajudhia Prasad, 10 
A 467, 471 (1888) , Hari Bhikaji v Naro 
Vislivanath, 9 B 433 (1885) Jivraji t 
Pragji 10 M. 01 (18SC) Vcnkubai t> 
Lakshman \ealoba 12 B 617 (1887), 
Krishna Slohmi v Kedarnath Chuckerbutty, 

15 C 416 (1688), Norayanasami V Xatesa, 

16 5L 434, 426 (1893) , Enat Slondul t 
Baloram Doj, 3 C W N 031. 583, 085 
(1899) , Corporation of Calcutta v Bhupati 
Roy, 26 O 74 (1898), 5Uthura Nath t 
Umes Chandra, 1 C W N 620 (1897), 



474 


THE CODE OF ClYID FROCEDURE. 


PiET VIII 
SCO lie 


Court the duties ol n Court of Appeal Mere errors of law and fact can only 
be corrected by appeal Such as a wrong decision on a question of resjudicafa (1) 
or limitation, (2) or a merely erroneous construction of the provisions of an Act, (3) 
or a decision as to the inadmissibility of a document in evidence,{4) or the nns 
construction of a document, (6) or a decision that a person was not a legal tepre 
sentativo within the meamng of sect 47, ante (6) Where a Judge having both 
Small Cause and ordinary jurisdiction transferred to bis file as ordinary Judge 
a smt filed in liia Court as a Small Cause Court smt, it was held that there was 
not a matenal irregularity, and that as his decree decided a question of title to 
immoveable property, the High Court could not interfere under its estraordinaiy 
jurisdiction, for since this decree could not have been passed in a Small Cause 
Court, it was not final (7) 

The mere fact of a Court having come to a wrong decision even on a pomt 
of law 13 not sufficient to constitute an illegality or megulanty , (8) that is, 
an etroneoim decision is not by Usey any ground lor revision The Privy Council 
have thus excluded one class of cases, but it la still left open to consider m what 


Itaghu Nath v Bai Chatraput 1 C W N 
fi33 (1807) , Sotish Chunder Lahiry • Nil 
comuIlAhuy, U C 4S (1884) I GopiKoenv 
Gopt IaU 21 C TOO (1801) , Corporation ot 
CJalcutta V Colieo, GOWN 480 (iOOl), 
Cooker LqaUablc Coal Co 8C W N 621, 
024 (1004) , Boss Abtoa t Pitambar Das 25 
A 600,525{1903),j>‘»rCanerjee J , Parsau 
rsma Ayyar v Seshier, 27 5L 604 (1903) , 
Kcih <^raa v Sarat Chuader, 30 C 397 
(1003), 8 c,7C IV N «5. RamUlt 
Batan Lai, 26 A. 672 (1004 ) , Joseph v Salt 
Company, 17 hL 371 (1892) [roistake concern 
ing principles o£ valuation] , Quare whether 
foUowing cases did not raise points ol law 
only Kirparam i Alodia, 10 B 135 (1694) 
Court of Wards v Datmalingu, 8 M. 2 
(18Si), Pitambar Das V Jambuaar Munici 
pafity, I? B 510 (1692), Boss Alston t 
Pitambar, 25 A 509(1903), Patel ivilabhai 
r Hsrgovan Ilaosukh, 13 B 133 (1691). 
Hauln iluhammad t Byed Hosaln, 3 A, 203 
(18S0), Ram Lai r Batan Lai, 2G A. 672 
(1904) [order rejecting application for 
roTOwJ dist , IVilbs t Javrad Husain 29 A 
409(1907). RamSinglii Balig Ram, 28 A 
81 (1900) 

(1) Han Bhikaji c Naro ^ isUianstb, 9 U 
432(1997), Amritrav I\iislma t* BaUcrtslina 
tJanesh 11 B 481,492(18871 

(2) Sunilar Binsh i Doru Shankar, 20 A. 
73 (1697), Amrltrav l\Tishnft t Balkrlshns 
Oan<^h II B 499,492 (1897), ^nunda Lall 
I Dfbcn Ira LalJ, d C 11 N cccxxxlv 
(tHns) llaragojiftl t Joharmall 39 Q 473 


(1012), but aeo Kadash t Bissoaatb, 1 
C W N 67 (1896), Har Prasad v Jafar 
Ah, 7 A 345 (1655), Pitambsx Das v 
Jambusar Municipality, 17 B 610 (1592) 

(3) RabbabaEhanumv NoorjehanBcgnsi, 
13 C 00(1886), but where It was hoU that 
the case did sot /all mt Jus a section At all, it 
was held that the Court had declined juris 
diction in consequence ol a miseenstmotion 
Collector of Vangapatam v Abdul Bhafini. 
21 M 113(1897), and SCO Rama r Knnii.O 
IkL 376 (1886), and as to cosatruction of 
decree, Maulvi hlubammad r Syed Husain, 
3 A 203 (1850) 

(4) Madhavrav Qanesbpant v Gulabbbai 
Ullubbai,23B 177(1603), butseoFatfeh 
eband Harchasd v Kiaas, 16 B 014 (1803), 
where tbeio was revision of an order excluding 
adocument for want of stamp , and Gurunath 
Slinnivas v CUonbasappa, 18 B 745 (1893) 
admitting a document though unregistered 
But SCO Benod r Ram Sarup, 10 Cl W N 
1016 (1912) 

(6) Dasmtb Ral v Bheodm Bai, 10 A 39 
(1803) 

(C) Qanga GJianiii WiiittacJiarjec i faosbi 
Bhnsiian Roy, 32 C C72 (1905) 

(7) Han Balu Gackauad i Ganpalrao 
Lakhurjiran Gackawacl, 33 B 190 (1913) 

(6) Krulnamma Naidu I C[i%ja Naidu, 17 
M, 410 (1893), nt p 4J2, Shith Narain 
Mookerjoo x Baikuntha Nath Isir, 11 
OWN 857 (1007), Karajan t Nftgmdas 
30B 113 115 (190^) Seolnat Ifondul t 
Balorani IXv, 3 C \\ N 591 (1890) 
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other ca'ci tlic clau't* imj 1 c Bj»i*ljcable (I) llii8nn(jii' Mion of difTicult) , uj on 
which there ha<) been conAidcralle conflict of ojnnion Hirrcma) he a decision 
which i« erroneous 1 lit not illegnl or roitcnnll} irregular (2) It is not alwaj s casj 
to draw a clear line bctiv een an illegal cwciac of jurisdiction and n niistnhc of 
law f3) Adi'tinctionhasbcen drawn between an irregular act and anonuiicous 
decision (1) but the distinction is ordinarily at least, of little use, as the illegal or 
irregulat act is gcnernlh preceded by, and based upon, an erroneous decision 
It 15 not difficult to gi\e examples of catrenie cases The difficulty exi'ts 
as to those falling within these limits Thus, a WTong decision baecd upon an 
erroneous construction of rect 11 that a suit is not barred by rcsyudico/o is no 
ground for revision ('i) but a Judge would net illegally who while admitting 
that a ease fell within the section, held that as the former decision was erroneous, 
he would on this ground determine the point again , (C) or if lie directed, con- 
trary to the provisions of sect CO that in execution of a decree the tools 
of a judgment debtor he sold (7) So it has been held that this part of the section 
contemplates a pcrNcr«c decision on a question of law or procedure — that is a 
decision inaohing a conscious departure from some rules of law or procedure (8) 
Tho Calcutta High Court has gone further, and held that while acting 
with “nwtcriflf xrreguhnhj" implies only the committing of an cnor of pro 
cedure, acting “ xUcfjalhj ’ docs not mean the eame thing for Courts may commit 
gross and palpable errors other than those of procedure which would justify 
it being said that they had acted " tll^albj , ' and tliat this part of tho section 
was intended to authorixc the Tligh Courts to interfere and correct gross and 
palpable errors of Subordinate Courts so as to prc\ent gro'ss injustice m non 
appealable eases, and that itwasadvisedlyexpresscdinindcfimto language from 
thodifficulty of defimog exactly the classes of cases which may stand in need of such 
eitraordinaryintcrfcrcncc Inthisview tbequcstionwhethcranycasecomesunder 
the clause has to be detenmned with reference to tbc grossness and palpahleness of 
the error complained of, and to the gravity of the injustice rosulting from it (9} 
Coming to tho particular application of the section, the following cases 
have been expressly held or may perhaps be considered to have been held 
to come under the heading of actmg "xUcQalhj ' — the rule of adjudication 
being that a Judge shall decide $ccundutn allegata e( prohala a Judge was held 

thcro would have been a failure to exercise 
junsdicttoa , but what he in fact did was to 
put aa erroneous construction on that section 

(7) Badami Kuar v Dmu Kai, 8 A 111 
(1880} at p 115 udepost 

(8) Krutnamraa Naidu t Chapa Naidu 17 
hL 410(1803) F B , but see as to this case 
DIohuntBhagwant Ivhettcr Moni, 1 C W N 
617(1896) atp 0’5 

(9) llohunt Bhagwan i Khetter hi ni 1 
OWN 017(1806) atp 020 (Bannerjee and 
Gordon JJ ) , hlathura l\ath t Umes 
Chandra 1C W N 020(1897) perBanerjee, 

J , Raghuh^atht BaiChatraput 1 C. W N 
633 (1807) ptr Banerjee, J , contra, per 
Maclean CJ, in Enat hlondul t Baloram 
Dey, 3 C N 681 (1899), at p 583 


(1) Kxutnamma Naidu V Chapa Naidu at 
p 418, and see Mohunt Bhagwan V Kbetter 
iIoni,iaW N C17 (1890), atp C2C 

(2) Har Prasad t Jafar All, 7 A 315 
(1885), at p. 3 j1 

(3) Sew Bux V Stub Chundcr, 13 C at 230 
(1880), Bobo Base Mohunt Pam, 2 C W 
N 474 (1898), atp 477 

(4) Enat Alondult Baloram Bi.y,3C 
N 081 (1899) atp 5S5, per Banerjee, J 

(6) } ide ante, p 4''4 

(G) Har Prasad t Jafac AIi 7 A 315 
(1885) at p. 351 tide post and sco 
Babbaba Ivhanum t Noorjeban Begum 
13 C 00, at p 03 (18SC) where it was said 
that if tho Subonlinato Judge had held that 
8 32 had no application to interpleader salts 
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Court tlie duties oi a Court oJ Appeal Mete enors oi law aad fact can only 
be corrected by appeal Such as a wrong decision on a question of res judicata (1) 
or limitation, (2) or a merely erroneous construction of the provisions of an Act, (3) 
or a decision as to tbe madmissibibty of a document in evidence,(4) or tbc mis- 
construction of a document,(5) or a decision that a person was not a legal repie- 
sentativo within the meaning of sect 47, aiUc (6) Where a Judge havmg both 
Small Cause and ordinary jurisdiction transferred to bis file as ordinary Judge 
a suit filed in his Court as a Small Cauec Court smt, it was held that there was 
not a material irregularity, and that oa h\a decree decided a question ot title to 
immoveable property, the High Court could not interfere under its extraordinary 
jurisdiction, for since this decree could not have been passed in a Small Cause 
Court, it was not final (7) 

The mere fact of a Court having come to a ivrong decision even on a point 
of law 13 not sufficient to constitute an illegality or irregularity , (8) that is, 
an erroneous decision is not hy itself any ground for revision The Privy Council 
have thus excluded one class of cases, but it is etiU left open to consider in what 

Ragtu Nath V Rsi Chatraput, 1 C W N (1913), but see KaJash t Bissoaath, 1 
633 |1807), Sotish Chunder Lahiry v Nil C W N 67 (1896), Har Prasad v Jaiai 
comulI<ahixy,HC 45(1881), GopiKotnr AU, 7 A. 345 (1885), Pitambar Das i 
Qopi IaI, 21 C 799(1891), Corporation of Jambusar Momcipahty, 17 B 610(1893) 
Calcutta v Cohen, Q G. W N 460 (1001), (3) RabbabaEbaDuiau.Nooi;ehaDBcgum» 

Cookov Eq,uitablo Coal Co , 8 C W N 621, 13 C 00 (1886), but where it was held that 

621(1004), Rosa Alston V Pitambar Das, 25 tho case did not fall within a aeotion at all, it 
A 509, 626 (1003), per Bancnee, J , Parasu was bold that tho Court had declined juris 
rama Ayyar v Scshier, 27 JL 504 (1003), diction m consequence o! a nuscooitruction 
Kali Chatao v Sarat Chundcr, 30 C 307 OoQoctor of Vizagapatam t> Abdul Khfttuu, 
(1003) . s. c , 7 C W N 645 . Ram Lai v 21 M 113 (1897) , and seo Rama v Kunjl. 0 
Ratan Lai, 26 A 072 (1004), Joseph* Salt 5L 376 (1880), and as to construcUou of 
Company, 17 JL 371 (1892) [mistake concern decree, Maulvi Muhammad v Syed Hosaio, 
mg principles of valuation] , whether 3 A. 203(1880) 

following cases did not raise points of law (4) Madhavrav Ganeshpant v Gulahbbai 
only 5 Kirparamt Modia, 19 B 135(1804), Ijallubhai, 23 B 177 (1803), butscoFatteh 
Court of Wards v Darmalingu, 8 if. 2 chand Hareband v Kisan, 16 B 614 (1803)» 

(1834), Pitambar Das ti Jambusac Muniei wherothcrawasreviaionof anordcrexcluding 
pality, n B 510 (1802), Ross Alston r adomiiaent.lorwantolBtamp,andQusunfttU 
Pitambar, 35 A 009(1903), Patel Kilabhai ShrioiTas v Chenbasappa, 16 B 745 (1893), 

V Ilargovan Mansukb, 19 B 133 (1891); admitting a document though unregistered 
Slaulvi Muhammad l Syed Husain, 3 A 203 But 6co Benod t Ram Sarup, 16 C W N 
(1860) ; Ram Lat o Ratan Lai, 20 A 072 1010(1912) 

(1904) [order rejecting application for (0) DasrutU Rai v. Bheodin Rai, 10 A 3J 
rcTicw] dist , WiUis t Jawad Husain, 29 A (1893) 

463(1007), Ram Singh j Salig Bam, 28 A (0) Gang* CJiaran 1 butlacliarjco i Sosbi 
84 (1005) Bhushan Roy, 32 C 572 (1005) 

(1) Han Bhikajt V Naro V islivanath, 9 B (7) Han Ralu Gackauod e G-inj itrao 

432(1835), Amnlrav Krishna « IJaUtrishnA IjahhurjiraO Gaekawad, 33 B 100(1013) ^^ 
Gancah, U B 483, 492 (1887) (8) ■ 

(2) Suwlar Singh i Doru Shankar, 20 A M 41 , , 

73 (1697), Amntrai 3\nshna t BaBcrishoa Alookt , 

Ganr,h,UB 468,492 (1837). AnundaLall 0 AY N 857 (1907)} Narayan t Nsgindns. 
t Delwnlra LaU. 2 a U V cccxxii* 30 B 113, 115 (1905) Sea f nat Mundul f 

l-Mngopalr Johamall, 39 0 473 Balotam Dev, 3 C M N 531 (1890) 
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other ca«ci the clause nnj he nj I'licahle (1) lliiflian ijiirMinn of difiicult),iij)oii 
which there has been con^idcrahle conflict of ojnmon Ihercmaj be a decision 
which !■ crroneoii", but not illegal or matcnnll} irregular (2) It is not nlwo) s eosj 
to draw n clear line between on jllegol exercise of jurisdiction ond a niistnhc of 
law (3) Adi'tinclion has been drown between on irregular net nnd on erroneous 
decision (1) but the distinction is ordmanl) ot lenst, of little use, os the illegal or 
irregular act is generally preceded bj, nnd based upon, on erroneous dcci«ion 
It is not difficult to gi\c examples of extreme cases Tlie difficult) exi«t6 
as to those falling within these limits Thus, n srrong decision based upon on 
erroneous construction of sect 11 tliot a cuit is not barred b) reajudicala is no 
ground for revision (’i) but a Judge would net illegal!) who while admitting 
that a ca«c fell within the section, held tbot oo the former decision was erroneous, 
he would on this ground determine the |>oiut again , (C) or if he directed, con- 
trary to the proMsions of sect CO that in execution of a decree the tools 
of a judgment debtor be sold (7) So it has been held that this part of tho section 
contemplates a pen er«c decision on a question of law or procedure — that is n 
decision ma olving a conscious departure from some rules of law or procedure (8) 
The Calcutta High Court has gone further, ond held that while acting 
with “material trrc^uhnly*' implies onl) the committing of nn error of pro- 
cedure, acting “ tlk;jaUij ’’ docs not mean the same thing, for Courts roa) commit 
gross and palpable errors other than thexe of procedure which would justify 
It being said that the) had acted “ tllcgaUij , ” and that this part of the section 
was intended to authorize the High Courta to interfere and correct gross and 
palpable errors of Subordinate Courts so as to prc\ent gross injustice in non 
appealable cases, and thatitwasadaiscdl) expressed in mdefliute language from 
tbedifficulty of deflmog exactly the classes of cases which ma) stand in need of such 
cxtcaordinaryintcifcrcncc In thisvicw.thcquestionwlicthcranycasecomesundcr 
the clause has to he determined with reference to tho grossness and palpablencss of 
the error complained of, and to the gravity of the injustice resulting from it (9) 
Coming to the particular application of the section, the following eases 
have been expressly held or may perhaps be considered to have been held, 
to come under the heading of actmg "tUctjally ’ — the rule of adjudication 
being that a Judge shall decide, secundum allegata ft frohata a Judge was held 

(1) Knatnamma Iiaidu V Chapa Itsidu, at thcro would have been a failure to exercise 

p 418, and Bee Mohoot Bhagwaa t Kbetter junsdictioa , but what hemfactdid was to 
Moni,lC W N 617 (,189GUat p 026 \u,taaertDncQuscQnstcuEtinaoathat8(ictwtu 

(2) Har Prasad t Jafar Ah, 7 A 3(5 (7) Badacu Kuar v Dina Rai, 8 A. HI 

(188j),atp 351 (18SG),atp. 115,ti(fe2>o}t 

(3) Sew Base Shib Cbundcr, 13 C. at 230 (8) Knatnamma Naidat Chapa baidu, 17 

(1886) , Debo Das v Mohunt Para, 2 Q \V JL 410 (1803), F B , but see as to this case, 
N 474 (1803), at p 477 Mohunt Bhagwant KhetterMoni, I C W N 

(4) Enat Mondul v Baloraiu Dey, 3 C W 617 (I89C), at p 625 

N 581(1899), at p 5S5, per Banerjec, J (9) Blohunt Bhagwan r Khetter Moni, 1 

(5) V%dt anU, p 474 C W ^ CI7 (1800), at p 626 (Bannerjeo and 

(6) Har Prasad t Jafar All 7 A 315 Gordon, JJ ) , Mathura Nath v Umes 
(1885), at p 351 Tide jxmI , and see Chandra, 1 C N 626 (1807), per Banerjee, 
Rabbaba Khanum t ^oorJchan Begnm, J , Raghu^atht RaiChatraput, 1 C. W.N 
13 C 90, at p 93 (18SG) where it was said 633 (1897), per Banerjee, J , contra, per 
that if the Subordiaato Judge had held that Maclean, C J , in Enat Mondul v Balota 
e 32 had no apphcation to interpleader iuiU Dey, 3 C W N 681 (1890), at p 593 
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to liave acted illegally in taiamg a question ol tlie execution of an instrument 
when execution was admitted , (1) the appointment of arbitrators against consent 
of one of the parties, the order of reference to them, their award, and the decree 
passed thereon , (2) entertaining an appUcatvon to set aside an e® parte decree 
after the time allowed by the law of limitation , (3) or setting aside an ex parte 
decree without notice to the plaintiff, (4) admittmg that a matter was litigated 
under the circumstances described in sect 11, onte, but holding that the former 
decision was erroneous, and on this ground determining it again , (5) admitting 
that a claim could have been made part of a suit formeily tried, but bolding 
that the ciicumstances were sudi as rendered it inequitable to apply the pro 
visions of 0 II r 2, post, and abowmg a plaintiff to sue , (6) a Judge, professing 
to act under sect 206 of the last Code, saying that “ dismissed ” means “ decreed,' 
and thus altering the whole nature of the decree under the colour of amending 
it *, (7) a Judge reviewing, in disregard of the provisions of sect 624 of the same 
Code, a judgment of Ins predecessor , (8) a Judge before whom witnesses 
arc produced, dismissmg the claim without heatmg them, on the ground that 
the plamtiff’s story is ob\ lously untrue , (9) Judge refusing to gi\ e effect b) 
amending decree to his ptedcci'ssor’B decretal order, (10) rcfuamg8ummonse9,(ll) 
passing a decree where there la no evidence at all or admission to support it (12) 
the Judge addressing himself to maUcra entirely ioieign to the inquiry he had 
to make, (13) erroneously holding that a particular Act or section of it is applicable 
to the case, and that by reason of that Act or section the suit does not at all he, (14) 
not permitting a plaintiff in a suit brought upon two hiisdis to adduce evidence 
of payment otherwise than by the hundis , (15) excluding from evidence a docu 
ment because not stamped, (16) admittmg a document in evidence though 
unregistered, (17) allowing a tenant to dispute hie landlord’s title, (18) 


(1) Goi&hhBahspt VithslKaTa^&n,!! B 
4JS(18S7) 

(3) Pngardint Moidm GAL414(I882) held 
al^o to constitute acaso of matenal irregularity 

(3) Har Prasad i Jafac Ab, ^ A 345 
(18S5) («ed qu whether in this cate there was 
not merely an error of law m coastrumg art 
IGl of the Lunitatiou Act and Avhetbec same 
crrticiim docs not apply to Davies, J judg 
meut m luiatnamma Naidu t Chapa Kaidu, 
17 M «t p 431 (IfiaS)] 

(4) Suhhiah t Dilawar Khan, 34 hh L. J 
4!,3 (1513) 

(5) Har Prasad t Jafar Ah 7 A 345 
{1883) atp 351 jerMahniood J,wb>lie)d 
It, as Util as ll Q nest four cases to be casts 
hoUi cl lUegahty and malonal irrcguianly 

«5) Ih 

(7) Ib, at 1 353 (the ca«c refined to is 
Surtai Ganga, 7 iV. Ill (ISSoJJ 

(8) Ih (9) lb 

(10) Balmakunir JatanlAill G V 125,219 
held also to bo mateTialiwgulantj 

(U) Knjl \hma«l r Ka)i Mahamal, 9ll 
SOMIsSI). 


(l2)Shicldsv Wilkiiuon, 9 A 393,409,20’ 
Broadhurat J Edge, C J , considered l! u 
ease to be one of absence of jurisdiction , and 
ace Manisha Lradi v Siyoli Ivoya, 11 M at p 
232 (18B7) , Bisacssui Das t Johann Soudt, 
IOC W H 14(1905) 

(IJ) Debo Das t Mohunt Rem,2 C I' 
474, 478, 479 (189S) . foil, Copal Chandra t 
Bigoo Mistry, 8 C W N 70 (1003) (pauper 
application) 

(14) Jugohundliu Pattuck t Jadu Chose 
15 f 47 50 (1887) held also to be material 
iTOTjufarity U II m Shn I ishvamblar « 
Shri Vasudev 1C B 708 (1892) in which 
convitaoly tl d Judge erroneously held luiu 
self bound to make the order complainc<l of 

(15) Clienbasapa t jAkshman Bamchan 
ra.lSB 3C9 372(1813) 

(16) FaUUMianlltari-haiKl i Ki«an 1 '' B 
014(1892] sfrf^u.scop 474 n (4) a<t' 

(17) Guruiiath Shritovas t Chenbaaaj i'll, 
IBB 745(1893), Af/ifu srr lost note 

( 18 ) Patel Kilablvalv IlargivanMannikl 

19B m (180J), srdyti wh-lber tl is 

not &!«».[,■ a mistake of Um 
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tlirochn? contrary to the pro\JMom of pocl 26C of the la«t Cwlr (lint in execti 
tion of n ilecree tho tool< of n judgment debtor be rolcl , (1) making an 
order Without bearing the partT a pleader, (2) A suing B for some propertv 
and tl c Court p'lng a decree to C, who was not n party to the suit (3) the 
aloption of n procedure different from that proaidcil by law and such as to 
cau«e matcnal injury to the amtor, the application of a section of the Code 
to a ca«c to which it does not apply, (4) holding wronglv and contrarj to 
authority, that there is a cause ol action , (5) refusing to make a person a party 
to a proceeding , (0) a fudge or assesw heanng a cavs who has an interest in 
it, (7) Appellate Court questioning contrary (o the express proaisions of the 
Statute the admissibility of document impropcrlj stamped but admitted in 
e\ idcnec by Court of first instance , (8) attaching under a personal decree trust 
property , (9) non suiting a plaintifl such a procedure not being permitted bv 
the Code , (10) decree in pauper suit omitting to order plaintiff to paj Court fees 
when suit dwmissed ,(11) omitting to state a ca*»c under sect 69 of the Presidencj 
Small Court Act ,{12) a District Judge rc\ oking a sanction granted by a Subordinate 
Court on the ground that ‘ a sanction could not be granted to a third party (13) 
Irregularity — -Tu^t as m the reported cases questions of illegahty are 
mixed up with thovs of jurisdiction soil n not easy alwajs to distinguish "rUe 
gahfy from “material irrr^ufartty In fact as will liaae been seen from 
the notes to the last paragraph the Courts have often spoken of the same act 
ns being both an illegahty and irrcgulantj A distinction has been drawn 
lietwecn cases m which a Judge omits to do something which n Statute 
enacts shall be done and cases in which a Judge does something which a Statute 
aajs shall not be done In the former case tlic emission may not amount to 
more than an irregulantj in procedure In tbe latter the doing of the pio 
hibited thing is ultra tires and illegal and without jurisdiction (14) using tl e 
latter term m its broadest sense It has been said also that material uregu 
lartiy" implies only the commitlmg of an error of procedure whilst acting 
‘ ille^aU j ’ means something mote (15) One thing is clear namely that an 
irregulanty is something less than an illegality and before the Court will interfere 

(1) RodAini Kuar t> Dinu llat 8A 111 nregularity, followed in Prosad Kara n 
(18SC) at p 115 per Straight J and per v Pulhn Geoda, 18 C L J 012(1913), 
Mahmood J m Jlhanbinghr Basant Singh tut see Itabbaha Kl anuin * Noorjcl an 
8A 019(1880) atp.529, andperTrcrclyan llcgum nc 90 (1886) 

t VTi Sevf ' Stu-b Chuodcc 13 C 325 ^ t) Kwsl \cilb \ ct 

(1880) at p 231 [the word coiU ahoall Poona 8 B 5C3 (1884) S vamirao i 
1,0 toola ] Collector of Dharwar 17 B 299 (189'’) 

(2) Chakrapani r Varahalamms IS XL (8) Shidappa « Ira\a 18 B "37 (1S')3> 

227 (1891) (9) fa re Shard 28 C 574 (1001) 

(3) Sew Bux t Stub Chunder 13 C 225 (10) t aaudeva i Ch nnasami " M 584 at 

230 (1686) p 586(18%!) 

(4) Ib , considered also apparently to be (11) Collector of Kanarav Rambhat 18B 

a material irregulanty 454 (1893) 

(5) Boss Alston v Pitambar Das 2o A. (l2)Scshammalr3Iunu8aim,20XL35S(189C) 

'"09 624 (1903) sed gu , whell cr as held by (13) RamPrasadMalla (inre) 3"C.13 (1009) 
Banerjee J coniro there was not tnerely an (14) Rameshur Singh 1 Sheodin Smgh 12 
error of law A. SIO (1889) F B 

(C) Khettramoni Dasi t Shyama Chum (15) Slohunt Bhagwan v Khctter Mont I 
.1 C 339 (1891) held also to be matenal C. W N 6l"(189C) ndeanU p 455 
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lb must be sbown to be matenal—tbat w, an irregularity vfbicli has prejudicially 
affected the merits of the case 

Certain cases of rvbat has been held to be material irregularity iriil bo found 
noted in tbe commentary on ‘‘ acting illegally ’* Other reported cases are — 
determining an issue which does not really arise in the case, and basing the 
decision on such determination , (1) omissions or errors of procedure in the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect 3 of Act XIX of 1811, relative to curators , (2) entertaining 
and granting an apphcation under sect 108 of tbe last Code, without notice 
to the other side, in contra\ ention of the directions of sect 109 of the same 
Code , (3) detemumng a suit upon an issue which was not one on which the 
dispute between the parties could be properly adjudicated upon , (4) treating 
delivery of summons by post to a person who was not shown to hai e been the 
defendant as good semeo , (5) Judge and Assessors sitting to detcmunc amount 
of compensation to be awarded under Land Acquisition Act, and refusing to 
take into consideration any of the matters pr^nbed by sect 24 of that Act, 
or improperly taking into consideration any of the matters prohibited by sect 
25 thereof , (6) Appellate Court disposing of a suit on a point taken by itself 
in appeal without affording the parties an opportunity of proving what was 
necessary to meet that point, or deciding the suit witliout hearing the parties 
at all, (7) where evidence has been improperly taken, (8) appointment of a 
curator under Act XIX of 1841 without holding inquiry undei sect 3 of that 
Act , (9) grant of leave under sect 18 of the Religious Endowments Act on an 
unverified petition not presented m Court , (10) m contravention of sect 029, 
nowO XLVll r 7,enteTtaimnganappealfromanordcradimUmgaieview , (11) 
going into a fresh point on a new trial the malcnals necessary foi its decision 
not being before the Court , (12) wrongly holing as regards service, and there 
upon passing ex farle decree , (13) refusing to draw up a prcbminary decree m 


(1) Venkubai t Vcnhaji Anaji, 12 B CI7 
(1887) 

(2) Pftpatnma t Collector of Goduvan 12 
HL 341,314,317 (1889} 

(3) Badatni Kuar v Dinu Rai, 8 A 111 
(18SG), at p 115, fW Straight, J , ami jwr 
■MahmooO, J, jn Dhan Singh t Basant 
Singh, 8 A CIO. at p C20(18SC) 

(4) Rudrappa v I\aT8ingtao 29 B 21*1 
( 1001 ) 

(5) Jagannath DrakUbhau t Sasaoen, 18 
R 006(1803) 

(G) Josepli i Salt Coraj>any, 371 (1892), 
I «t as to a Dustako concerning thn principle# 
of Taluation, lb 

(7) Knstnamma Naulu i Chapa 
17 M 410 (1893), at p 421 per Daw#, J 
(the rcJvt of the Bench, however, agreeil in 
dismiftsmg tho petition] , aa to the last point 
wo Cliakra Bunl t ^ arahalamma, 18 227 

(1891), niero the Court intrr[cred, an onW 
Irmiw been passed without hearing tlie 


party s pleader So also where a party has 
not been permitted to adluco ovidenee 
Chenbasappa v Lakshman Ramchanlra, 18 
B 300 at p 372(1803) 

(8) SbiTa Nathaji v Toma Kashinath, 7 B 
341 (1883) at p 357 

(9) Knshnasami Raniukondar t ^luthu 
knshna Panmkoiidar, 24 Jl 304 (1900) jier 
Shephard J , Arnold tVhite, C J , hoUhng 
that tho Judge acted without jurisdiction or 
with tnaterlal irregularity 

(10) Amdoo Bfujan i Jluhammad Davud, 
21 M. CSS (1901) 

(11) AbdulSadifyi Ahdul A*iz, 21 A 152, 
154(1898), as however, it was hell tint the 
District Julge had no power to act aside the 
order, 9 « vvlictUer tho question was not one of 
]uri«liction 

(12) RalUv Parmanan t Jovmj, 13 B ri2 
(IbSO) 

(13) Abraham PilUi i llonall Smith, 29 
U 324 (lOOrj 



Tam MIT 


RFFmENCF, PFMFW AVD RFnSlOX. 


470 


ncfordanco witli tlip fmdinp? , (1) onlcnnp tlie amount deposited to lie returned 
to the transferee of a non tmnsfrrallc occ«pW) holding, (2) fading to decide 
an issue which became neccssar) bj the re'ereil of the decision of other I'sues 
bj the first Court , (3) an order for consolidation of suits which is erroneous in 
principle and will lead to irremediable imscluef , (4) allowing withdrawal of 
suit under 0 Will r 1, with lea\e to file a fresh suit on the same cause of 
action after the defendant had obtained a decree m his favour , (5) interference 
by a Collector, un ler sect 23 of tbc Mamlaldat's Court Act, with the findings on 
fact of a MnraUtdar which arc on then face legal and regular (G) It has been 
held that failure of a lower Appellate Court to frame and try tho requisite issue 
under 0 XLI r 2o may, under certain circumstances, be a material megu 
lanty{7) Hut the mere fact that a lower Court erroneouslj rt fused to allow 
amendment of a plaint is not ground for interference (8) 

“May pass such order” — ^Tho words employed indicate aerj wide 
powers, and the Court maj do or direct anything to be done which it considers 
called for under the cucumstanecs The actual order will, liowescr be con 
trolled bj these latter (9) WHiere the decision of a Court of first instance 
or of both such Court and tho Appellate Court aro without jurisdiction 
the Court has set aside both decisions and icturncd the plaint for presen 
tatioa in the proper Court (10) In such a case there has been no tnol, 
and the High Court will not undertaho tie functions of a Court before which 
tlio cas3 should have hut has no\eT, gone \Miere want of jurisdiction is 
alleged as regards tho Appellate Court only if the latter Court evcecds its juris 
diction, tho Iligh Court may set aside that portion of the order which 
was in excess of jurisdiction , and if the Appellate Court had not jurisdiction 
at all it may set aside the decision altogether and may refer tho appeal to the 
Court which had jurisdiction, even if it were too late to prefer a fresh appeal 
to that Court (11) But if the original order wos non appcalahle the Court, 
in setting aside the decision on appeal of a Court not possessed of juris 
diction will not enter into the question of the merits m order to deter 
mine if the first order was correct or not (12) It has been held that tho 
Court may at least pass any order which it might be authorized to pass on second 
appeal (13) Tlie question, howc\ er whether the Iligh Court, in dealing w ith a case 
under this section can examine the cMdence and itself m\estigate the facts is 
the object of conflict In some cases it has done so ,(14) in others not (15) 


/I) Sidhanath v Ganesli^ 14 Bom. L. It 
OIC (1012), 37 B CO 

(2) Fulmaiu ISC L.J 3$S(I9I2) 

(3) SibaSautv Nitai 15CL J 114(1911) 

(4) Kali Charan t Surja Kumar, 17 
OWN 520 (1912) 

(5) Ekuath t Ilano}i 35 B 2G1 (1911) 

(C) Kashiramv Pajiram 35 B 437(1911} 

(7) Ramjaa t Inlia General Kawgation 
RaUwayCo.lCC ^ 424(1011) 

(8) t cnkatasubliiab t ‘^oKliad cllum 2’ 
’ll L J 130(1011) 

(0) See Sarnam Tewari r SaUina Bibi 3 \ 
417(1831) at p. 420 

(10) lb 


(11) /nreSubjan Oata^ar'B L R /I B.) 
351 (ISCC) 

(12) In re Docowvi Kan B L R (R B ) 
517(IM)4j) 

(13) Maulvi Muhammad t Sjed Husain 3 
A 203 (18S0) r B liar Prasad t Jatat 
Ab 7A 345(1885) at p 319 

(14) Kailash Chandra i Buionatli Para 
manic 1 O M \ 67 (1800) SbeIJs i 
Wilkinson 9 V 308(1887) and sco 'Mauln 
Mnhammalt Syed Ilusnm 3 A 203 (1880) 
at p 201 per Stuart, CJ Sarnam Tcwari 
t Sakina Bibi 3 A 41“ (1881) at p 410, 
per Stuart, GJ 

(15) lUmrao r Babaji, 20 B C30, at p 032 
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Execution of orders passed in revision— The same procedure ■whicli 
applies to Higli Court decrees in appellate jurisdiction must be applied under 
sect 141 to orders in rcvisional junsdirtion Application for execution of such 
orders must be made to the Court vrbose decree is revised, and that Court must 
execute the decree or order passed in rcviaon according to the rules presenbed 
^ for the execution of its orm decrees (1) 

Appeal from orders passed in revision, — ^The Bombay and Allahabad 
High Courts have held that the Iiettcrs Patent provide for an appeal only from 
a judgment passed m the onginal or appellate jurisdiction of the High Court, 
and that therefore no appeal bes from an order of a smgle Judge dismissing au 
apphcation for the exercise of its rcvisional jurisdiction (2) The same view 
was at first taken by the Stadias High Court (3) It was, however, subsequently 
held, by a Pull Bench (proceeding as regard some opimons of the Judges, on 
the ground that the revisional is part of the Court s appellate jurisdiction), that 
an appeal lies against an order made by a single Judge of the High Court under 
this section, when such order amounts to a judgment (4) And this case has 
been recently followed m tbe Calcutta High Court where it was held on appeal 
that an order made by a single Judge sitting on the onginal side interfering 
with a judgment of the rresidcncy Small Cause Court is a judgment withm the 
mcamng of sect 15 of the Letters Patent and is appealable In this case one of 
the Judges was of opinion that a companson of the Charter Act the Letters 
Patent and the Presidency Small Cause Courts Act leads to tbe result that the 
High Court has a right to interfere by nay of revision, ami another Judge 
expressed the view that the tevisional is a form of the appellate jurisdiction (5) 
An order passed under tins section deciding that a certain person should be 
allowed to sue as a pauper was held not to be a final decree in an appeal 
within the meaning of sect 095 of tbe last Code nor a final judgment 
made on appeal within the meaning of sect 39 of tlic Letters Patent , and it 
was ficM, on an application for leave to appeal to the Privy Council against such 
an order, that the High Court had no power to grant a certificate (6) 

(18051, ItatUv Ptirmanand Jewraj 11B 643 cation under s 25 Provincial Small Conno 

fISSCJ ntpp G47, GlOfwherollic HigliCourt Court Act}, and geo pn Edge CJ in 

rcTprsing the decision of the Small Cauw Mubammad Haim ul Kh t Ihsan nllah Khan 
Court, tcmitted the case to bo disposed of 14 A 226(1802) otji 212 
according to law, nndaee ScHhanim&lt Mn (3) Sntamulu r Ramaaim, 22 M IOC 

nnaami 20 M 358 (1800)], cf. SiMiodri * (1803) freMnonal application unlcr thu 

lu-ishnan, 8 M. 102, 195 (1884), and «m> «ection] 

Mamaha Fradi t Siyali Koya li M 220 (4) Cbappan i Moilm Kutti 22 '1 ••S 

(1887), at p 230 f ‘In rcTjaion wo ore no (18')3) 

doubt bound to accept the facts os found by (5) Shew Prosad llungslu Ihur t Ram 
the Subordmato Court, proridcd that they Chnndcr llari Bax, Kalooram Sitaramt 
arc so found upon Icgsl evidence and (bero Ratn Chnndcr Ifan Bux, 41 C 323 (1013) . 

isnomatonalirrcgnUrityinlhcirproccduto, distinguishmg Iliralal i Bal An supra, 

perKomsn, J] an I »co Gobinl r Kunja, 10 C K J 407 

(1) Goldt Goldcnbcrg 10 B 550(1891) (1909) 

(2) Mw All t- All All, 28 A- 133 (m*-) . (f) Bobu 8aUn t ( opal Chan Irn 8 C 5V 

flirota! r Pol A«. 22 B 801 (ISO'l fapph N SVt(imi) 



PART IX 


SPECIAL PROVISIONS IICLATING TO THE 
CHARTERED HIGH COURTS 


116 This Part applies onlj to High Courts %\hich ar 
Pari to apply only to or may hereafter be established under th 

certain High courts Indian High Courts Ad, lSfi2 

117 Saic as pro\ndcd m this Part or in Part A or in rula 
Application ot Code to the provisions of this Code shall applj to sue! 

HighCourti High Courts 

» High Courts — U wa^ held that neither under this section nop sect C2 
of the last Code was an appeal under clause 15 of the Letters Patent nfleote 
liy sect 088 of that Code (1) It has been hehl that sect C29 (now 0 XLVr 
r 7) applied to the High Court (3) 

118 Where any such High Court considers it necessar 

Execution of decree ^ decree passed m the exercise of it 

before ascertainment of original Civil jurisdiction should be executei 
before the amount of the costs incurred ii 
the suit can be ascertained by taxation, the Court maj orde 
that the decree shall be executed forthwith, except as to si 
much thereof as relates to the costs , 

and, as to so much thereof as relates to the costs, tliat tlv 
decree may be executed as soon as the amount of the costs slial 
be ascertained bj taxation 

119 Nothing in this Code shall be deemed to authonzi 
Unauthorlied persons anj person on behalf of another to addres: 

not to address Court the Court m the exercise of its original cm 

(1) Toolsey Money t Sudevi Dossco 26 C Council m Hurrish Chunder t K»!i Sunder 
361 (1809) dissenting from tho decisions of 9 C 482 (1882) 

the 'ladras and Allahabad Hgh Courts there (2) Achaya r Ratnarelu 9M 253 (ISSS; 
cited and following the deci« on of the Pnry con" lereil in the f r«t case in last note 

2i 
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jurisdiction, or to examine -witnesses, except where the Court 
shall have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the 
High Court to make rules concerning advocates, vakils and 
attorneys. 

Who may address Court— Thw section corresponds mth that in the 
former Codes (IJ 

1 120 (1) The following provisicms shall not apply to the 

Provbions not appUc- High Uourt m the exercise of its original 
Swnil CM or?3U° jnnsdiction, namely, sections 10, 17 

jnrlsasctlon. anct ^0 

•I ( 2) Nothing m this Code shall extend or apply to any Judge 
of a High Court in the exercise of junsdiction as an Insolvent 
Court 

Original jurisdiction —Sc© noto to sect 117, ante, and to rwamhlfi 
has been held that m this section tlie nord “ ordinal) Ins been omitted before 
“ oTigmal civil jurisdiction (2) 

Insolvency —The vrotda in the Code of 1877 rretc slightly different, but 
theit meaning vras the same (3) The Insolvency Court has nothing to dorvjth 
the procedure to he followed in the execution of a judgment entered up under 
sect 86 of the Insoh ent Act The execution itself is -i jivoceeding of the High 
Court and sect G 19 o! the last Code applied ( 4 ) 


(1) See In re Plcailm of tie Higli Court, 855 (1010) 

8 B 105, at p 131 (1S93) Inri AValila (3) /n re BhugwaniKa Hurjivan, 8 B 511, 
\pplicatJon, 37 C. 8^3 (1010) at p C20 (I88l) 

(2) In re A Vakils Application 37 C (4) li 


PART X. 
RULES 


121 The rules in the Fust Schedule shall Jiaie effect as if 
Effect of rvtea in First enoclcd in the lodif of ths Code until annulled 

Schedule or altered in accordance uifh the 'provisions of 

this Part. 

122 High Courts cstaUishcd under the Indian High Courts [ct s 
Power of certain High Act, ISol, and the Chief Courts of the Punjab 

Courts to make rules and Loucr Burma, inaij, from time to time 
after prcuous publication, male rules regulating their oun pro 
cedwe and the procedure of Cml Cowts subject to their supei- 
intendencc, and mau by such rules annul, alter or add to all or 
any of the rides in the First Schcdide 

123 (/) A Committee, to he called the Rule Committee, shall 
Constitution of Rule Constituted at each of the towns of Calcutta, 

Committees In certain Madras, Bombay, Allahabad, Lahore and 
Rangoon 

Each such Committee shall consist of the following persons, 

three Judges of the High Court established at the toiin at 
which such Committee is constituted, one of whom at 
least has sened as a District Judge or (in the Punjab 
or Burma) a Divisional Judge for three years, 
a barrister practising in that Court, 
an adiocate (not bang a harristei) or lakil or pleader 
enrolled in that Court 

a Judge of a Civil Court subordinate to the High Court, 
and 

m the towns of Calcutta, Madras and Bombay, an 
attorney 


(S) 

'namely 

(a) 


(!>) 

W 

W 

W 


/ 
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{ 9 ) The memUrs oj each such Committee shall he a'p'pomted hy 
the Chief Justice or Chief Judye^ xJho shall also iiomwaie one of 
then nimher to he 'presiderd * 

Promded that, if the Gh^ Justice or Chef Judge elects to he 
himself a memher of a Committee, the number of other Judges 
appointed to he members shall he tuo, and the Chef Justice or Chef 
Judge shall he the President of ike Committee. 

( 4 ) Pack memher of any such Committee shall hold office for 
such period as may he prescribed hy the Chef Justice or Chef 
Judge in tins behalf , and whenever any membei retires, resigns, 
dies or ceases to reside in the proimce in winch the Committee uas 
constituted, or becomes incapable of acting as a member of the 
Committee, the said Chief Justice or Chef Judge may airpoinl 
another person to he a memher m Ins stead 

(J) There shall he a Secretary to each such Committee, uho 
shall he appointed by the Chef Justice or Chef Judge and shall 
receiic such remuneration as may be promded in this behalf hy the 
Goiernor Geiwal in Council oi by the Local Goiernment, as flic 
case may be 

124 Pvery Pule Committee shall male a report to the High 

'> to report Cotat established at the town at which it is con 

' ‘ r ^ ««« >nrfnno$al to annul, alter or odd to 

" -Tv.* I 

any rules under bcuum ^ • t 

into consideration 

125 High Courts, other than the Courts specified lu section 
Fewer of other Higi ^ ''4, tnaif cxcrcisc the powers conferred hu that 
ourts it mahe rules section in sucli manner and suhcct to such 

conditions ns the Goiernor Gencial in Council may determine 

mau, after piemous puhh 
cation, ^ > A,, 

any rides uhich hat e heen maut. x, , ^ , • 

126 Pules made under the foregoing provisions shall he 
Su/ca subject to subject to thc ^cuous sauctwii of the follou iiig 

autlionties, namely — 

(o) if the rule is made hy a High Court estdhhshcd under thc 
Indian High Courts Act, ISoj, to (he sanction of the 
authority prescribed hy section 1 1 of that Act far rnlc'’ 
made under that section , 

(6) if the Tide IS made by any other High Coin!, to the snncluin 
of the Loral Goiernment, 
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127 Ruhs so mode and sanctional shoU he published in the 

Gazette oj India or m the local official Gazette, 

Publication of rules 

jnihhcalion oi Jwm such other date as may he specified haic the 
some force and effect, uithn the local limits of the jurisdiction of 
the High Court uheh made (hem, as if they had 6cch contained tu 
ihe First Schedule, 

128 {!) Such rides shall he not inconsistent uith the qiro 

Atatters for which t'lSlOllS tn thc hodlj of tklS Codc, hilt, SUhjCCt 
rules may provide thcrcto, may proLidc for any matters relating to 
thc procedure of Civil Courts 

p) In particular, and uilhout prejudice to thc genciality of 
thc pouers conferred hy subsection {!), such rules may proiide foi 
all or any of thefollouing matters, namely — 

(a) thc scnice of summonses, notices and other qirocesses hy 
post or in any other manner either generally or in any 
specified areas, and thc proof of such service , 

(i) thc maintenance and cusMy, tdnic wider attachment, of 
hiC’Stock and other moieahle property, the fees payable 
for such maintenance and custody, the sale of such Inc 
stock and property and the proceeds of such sale , 

(c) procedure in suits hy uay of counter claim, and the 
lahmtioi of such stufs foi the purposes of junsdiclion , 
{d) pioccdurc in gatmshee and charging orders either in 
addition to, or in suhstUution for, the attachment and 
sale of debts , 

(c) procedure uhere thc defendant claims to be entitled to con 
tribution or indemnity oier against any person whether 
a pa) ty to the suit or not , 

(f) summary procedure — 

* (i) in suits in which thc plaintiff seels only to rccoier a 
debt or liquidated demand m money payable by the 
defendant, with or without interest, arising — 
on a contract express or implied , oi 
on an enactment uhere the sum sought to be 
rccoiercd is a fixed sum of money or in the 
nature of a debt other than a penalty , or 
on a guarantee uhere the claim against the prin- 
cipal IS in respect of a debt or a liquidated 
demand only , or 
on a trust , or 

(ii) in suits for (he rccoiciy of iiHiHOica6?e piopertij, with or 
without a claim for rent or mesne profits, by a 
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landloid against a tenant whose tenn has expired or has 
been duly determined by noUce to guit, or has become 
liable to forje^iureJoT non-payment oj rent, oi against 
persons claiming under such tenant, 

(9) piocedure by way oj onginaltng summons , 

Qi) consolidation oj smfe, appeals and other proceedings , 

(i) delegation to any Registrar Prothonoiaiy o) Master or 
other official oj the Court oj any judicial, qiiasi-judicml 
and 3ion giidvnal duties , and 

(9) all forms, registers, bools, entries and accounts uhch may 
be necessary or desirable for the transaction oj the business 
oj Civil Courts 


It liaa been, bold tbat in thib section we have legislative recognition that 
BUcli suits as were maintainable in respect of debts at the time of the Cowmon 
Law Procedure Act, 1852, are still mamtamable m this country (1) 


[s 652. 
third 

pars] 


129 Notwtlistanding anything in this Code, any Ihgh 
Court established under the Indian High 
Hiah^'^Couris to oSe Courts Act, I 8 G 1 may make such rules not 
ruUi as to tfieir ongmaf rnconststeiit With the Lcttois Patent cstah- 
civi proce «re lis^ng it to regulate its own procedure in 

the exercise of its original cml jurisdiction as it shall think fit, 
and nothing herein contained shall affect the validity oj any such 
rules in force at the commencement oj this Code, 


(s 652. 
second 
para) 


130 A High Court not established under the Indian High 
Courts Ad, may with the piovioub 

sanction of the Local Government, make, 
with respect to any matter other than pro- 
cedure, any rule i\hich any High Coiut so 
establislied nught, under section 15 of that Ad make ivith 
respect to any such mattei for any part of the tcnitones under 
its jimsdiction which is not included ivithin the hnuts of a 
Fiesidency-town 


Poiffer of other Ptgh 
Courts to inahe rules as 
to matters other than 
procedure 


fs 652. 
lourtli 
pata) 


131 Rules made tn accordance uUh sedwn JJO or scdion 
„ „ , , 180 slnll be published in the Gazelle of India 

u im onofrucs ^ local official Gazctto, as the cow 

may be, and shall /lom the date oj piihhcation or from such other 
dote as may he specified ha%c the force of lau 

Rules — ^Tlicse sections effect tlic most unpnrtRnt cbfitrcncc between die 
pTPifnt and tlic last Code Under tlic law as it fonnetl) stood Higb Coiut® 

V U AnlCto t Phag»»hlA* 31 11 Ui2 {lUOj) 
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had power to mahe rules to regulate the proeeluro of the original Bide of the 
Court and High Courts and Cl icf Courts lind j ower to make rules to regulate 
the procedure of Courts Rubonbnntc to them hut neither High Courts 
nor Chief Courts could make rules to regulate an) matters which were dealt 
with hj the Code of Ci\ il Procedure nor coul I the} man} way affect the pro 
sibions of that Code Tlio power which is gnen to the High Court in 
England and other countries was dented to the High Courts in India 
ivitli the result that there could he no elasticity in matters of jroccdurc 
which fell svithiU the amhit of the Code and that defects in the existing practice 
could onl} he remedied when disemered by the dihtory process of 
legislation 

This may base been proper ot the time the Code was first enacted but it 
has been rightly considered that there is no reason nowadays for denying to 
the High Courts the power to regulate these minor matters of procedure a 
power which they arc far more competent to exercise than the Legislature 
In the present Code therefore the Legislature has enlarged the rule making 
powers of the High Courts and Chief Courts and >c9ted in them the outhonty 
to make changes in minor matters of procedure This is done by placing the 
sections of the Code relating to these matter® m the fust Schedule and giving 
to the High Courts and Chief Courts power to vary or amend the rules m the 
Schedule or to make additional rules on maUers which ore specified in the 
Code The result follows that the rules in the Schedule provide a procedure 
for the present but that that procedure can be altered at an} time and from 
time to time as seems fit to the Courts It bas been thought desirable that in 
esctcising these wider powers the Courts should ha\c the advice of leprescn 
tatives of the two branches of the legal profession and accordingly it has been 
provided that rules should only be made after taking the opinion of a Bulo 
Committee composed of three Judges of the High Court a Judge of a sub 
ordinate Cml Court and of tbreo other members appointed b} the respective 
Chief Justices or Chief Judges one representing the Bar the other tl e \akils 
or Pleaders and the third the attorQO}s It was behe%ed that a Standing 
Committee of this kind would bo of great value Provision has been made for 
the appointment of a permanent Secretary to conduct the routine work of the 
Committee and as is hoped to assist in drafting rules for them 

The diMSion between matters which should be dealt with in tl e Act and 
matters which should he left to rules is not easy to clctermine on any 
logical basis 

Hatters which affect more than one province and matters in whicl it is 
essential that there should ho uniformity m all provinces have been kept m 
the Act minor matters ha%c been relegated to the Schedule But between 
these two classes there are many matters as to which opinions may differ whetl er 
they arc proper subjects for rules or not It is probably impossible to de\ise 
an arrangement which would disarm all criticism , but that adopted in the 
Code 13 the best that presented itself at present It may be said against this 
innovation that it will create di\crgencc of practice between the -various pro 
Vinces and that tins will cause confusion The answer which has been given 
H that the divergence will bo only in minor matters and that even m this 
divergence there may be advantages The conditions and requirements of 
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proviuces differ grcatlj A rule of procedure which ma) be proper m Calcutta 
may be entirely inappropriate in tbe Punjab It is desirable that the general 
principles of procedure should be uniform all over India, but no harm can result 
from a divergence in the practice in Judges' Chambers, or in the particular form 
of plaints or interrogatories 

It may also be objected that the plan of putting some of the provisionb 
iclatmg to any particular subject in the Act and others in rules will lead to 
confusion Tins is an objection which apphes to all rules made under statutory 
authority but it is one wludi it is hoped will have little force in this particular 
case as soon as practitioners have become familiar with the altered system 

The rules suggested in the Schedule to the draft will be found to depart 
to no very considerable extent from the last Code though important amend 
inents have been made The subjects of counterclaim and garnishee orders 
which were included in the earhet Bill, have been omitted from the Schedule 
Tliey raise questions on which there was a great divergence of opimon and 
on which the requirements of different provinces appeared to vary It has 
therefore been thought better not to make these procedures compulsory all over 
India, but to leave it to the Courts of each province to introduce them by rules 
if thought advisable Power is given lu the rule making section for these pur 
poses Withsect 122, compare first paragraph of sect 652 of la®t Code, with sect 
128 0 III T 6, and with sects 129-131, thcsecond, thud and fourth paragraphs 
icspeotivcly of sect 652 of the last Code Ncn rules pubbOied since the date 
of the hst edition arc collected in the Appendix 

High Court rules —These sections correspond mtb certain modificatioub 
uith the second, thud and fourth paragraphs of sect 652 of the last Code 
The second paragraph of that section was added bv sect 63, Act VU of 1888 
and the hst two paragraphs by sect 2 Act AID of 1805 Rules made and 
published under this section have the force of law Hence, it was held that 
wliere an application for execution was not accompanied by a copy of the decree 
of which execution was sought the apphcation could not be treated as a stej) 
in aid of execution within the meaning ol the Limitation Act (1) The rule 
must not, howe^c^, be wlfro virM,(2) and no rule it was held, could add to or 
inoclily the conditions and limitations of the law laid down in the Limitation 
Act It has been recently said by a fuB Bench ol the 'Madras "Rigb Court 
that, until such new Rules are made it is probable that the Rules made under 
tlio last Code should be considered os m force (4) As regards paragraph (1) 
of sect 652 and the High Courts, sec sect 122 ante 


(1) Sad&shirti I lUmchandra 5 Bom. 
L n sat (1903) 

(2) Bajam Clictti t Scahajja 18 M 236 
|IB95) See lAilitiMiwarSiDgli t lUmeabwar 
bmgh, 31 C 019, G2t (1007) For an 
inatanco of a High Court Rulo iJiITering from 
the Code, aoo Ikhram Jung Nuwoh t Hap 


buItanAlibhuatr;, 371) 372(1013)(O XU 
r 10 docs not apjdy in Bombay) 

(3) Chunilal Jctliabhai t> Dabyabliai Atnu 
lakh,OBc.nj L. B. 1133(1007) 

(4) In re District Munsif of liruvallur, 
I n,37^Ll7(l914) 
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132 (1) AVonieu who, acconlmg to the tus>toiii5> and U 

Eumjtlon .t ctrMn manners of the country, ought not to be com- 
women Irom penonal pelled to appear in public shall be exempt 
appearance. from personal appearance in Court 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest m execution of civil process in any case 
in ^vh^ch the arrest of women is not prohibited by this Code, 

Women— Ttis is tlic only section which deals witb the exemption ol 
women (1) from personal appearance in Court The privilege is limited to tlit 
class of persons described m the section, and cannot be claimed by all women 
of rank (2) It has been designed for the protection of fUTdanashxn Ihc words 
“ ic/io accordiiv^ to," etc , were held not to apply to a case of a Parsi widow, 
who alleged that according to Pam customs she could not lca% c her house for 
two years after her husband’s death, the custom being of a \ atymg and un 
certain character (3) But a Court, independently of the bcction, would always 
have regard to such circumstances as were put forward m that case (vis the 
alleged custom, age, and health of the appheant, and her desire to leave the 
jurisdiction) as on excuse for non attendance (4) See notes to 0 XVIII r 4 
and 0 XXVI r 1 


133 (i) The Local Goternment may, by notification in the [*< 

Exemption of other local official Gazette, exempt from personal 
persons. appearance in Court any person whose rank, 

in the opinion of such Government, entitles him to tlie 
pnxalegc of exemption 


(l) An unmarried girl ol twelve years was 
hcldtobo too advanced m age to allow of any 
ot tlio immunities of childhood Uamath v 
Moorta,2lW K 375(1875) Astoesamma- 
tiun m house see ih. and Suit S9 of 1903, 
C K C. , Dharabundarii SurutiBala,SStb 


July 1004 

(2) Davis I MuhUcton 8W F 2&2{1867) 

(3) Itostomji I Banoobai, 14 B 584 
(1889) 

(4) Ib 
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{2) The names and resid^ces of the persons bo exempted 
shall, from time to time, he forwarded to the High Court b) 
the Local Government and a list of such persons shall be hept 
in such Court, and a list of such persons as reside within the 
local liirut'i of the jurisdiction of each Court subordinate to the 
High Court shall bo kept m such subordinate Court 

(5) Where any person so exempted claims the pnvilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his evidence pays such costs 

UxempUon from appearanco — Ati VHI ot 1659, secita 32, 23 'Itc 
esemptioa is absolute, and not limited to cases m which the party claiciiag 
it has been suiQinoned by the opposite party A Kajsh instituted a suit under 
Act X of 1859 through an agent appointed in that behalf The Deputy 
Collector, not being satisfied with the information which the agent 
could gwe, adjoutned the hearing to a subsequent day, and required the 
personal appearance of the Kajah The Rajah claimed to he esempted , but 
the Deputy Collector refused the apphcation and dismissed the case It iras 
held that the Rajah was not hound to attend and the suit was wrongly 
dismissed fl) 

184 The provisions of seettom "L 37 and 30 shall a’p'plOt 
Arrest other than in SO far US may 6e, (o all pcrsous anesfccZ tcildc/" 
execution of decree ()Q^lc 

642] 135 (J) No Judge, Magistrate oi otbei judicial officer 

, Exemption Uom arrest sball be liable to oTTest undei civil process 
under civil Process while going to, presiding m, or rcturnmg 
from, his Court 

[2) AYlicre any matter is pending before a tribunal 
hating jurisdiction therein, or bchc^^ng m good faith that ifc 
such jurisdiction, the parties thereto, their pleaders, muUitaxs, 
revenue agents and recognized agents, and their m itncsscs acting 
m obedience to a summons, shall be exempt from arrest iindci 
cnil process other than process issued by such tribunal for contein^t 
• of Court mIuIc going to c 
piirpo^'C of such matter, and 
( >) l^olhng in sub secfii 

to dnini eacinplion /roiu arrest under au outer for nmncdiate 
execution or iihcrc such gudgwent debtor attends to ^?toto cause uhy 
he should not be committed to fnson in cxeeijfion of a decree 


()} Ju?jnil in Icr r Soorjcoonnr tlwwfdl n-o M/itslu ri7 (l*>fn) 
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Exemption from arrest — ^Tlic pn\ilegc is not thnt of tho person 
mcntionctl and for his personal benefit, but of the Court, and is conferred for 
tho purpose of ensuring the due ndministration of justice (1) A ease not 
goicrncd bj this section must be determined upon the principles of English 
law, On which this section rests (2) The aahdity of a commitment bj u 
Court of inferior jurisdiction can be inquired into, and if it be found that a 
person was, when committed bj such Court, entitled to privilege from 
arrest he will bo released (3) Where plaintiff, a resident of Bengal, went 
to Madras on the 21th October to attend a case which, however, was 
adjourned for seven weeks on the 27th October, and while waiting in 
Madras for tho suit to come on was arrested on the 10th Nov ember, he was 
directed to be released (4) In a suit under Chapter XXXIX of the last 
Code (see now Order XXXMI) when the defendant is not allowed to 
defend without leave, a defendant appearing m Court for that purpose is 
privileged (5) If there is no bona fdes on the part of that person that his 
attendance is required he has no privilege (6) The privilege being that of 
the Court, he cannot, when arrested for contempt claim privnlcge (7) The 
privilege attaches only when going to, or attending or returning from a 
tribunal Therefore, where an insolvent who was wrongly imprisoned was 
arrested on his release from jail it was held that he could not claim 
privilege (8) 

"I’ni'wnal” is a comprehensive term intended to cover Cnmmal as well 
as Revenue and Cml Courts, (9) Insolvency Courts, (10) and arbitrators (11) 
Tho words of the section are now as under the last Code not "from arrest under 
the Code," but from arrest “ under cml process ’ (12) 


136 (i) AVliere an application is made that any person I 


„ ^ . shall be arrested or that any property shall be 

Procedure where person i ^ .f, , 


to be’anes^ed or”roperty attached under any provision of this Code not 
attached Is outside relating to the cxeciition of decrees, and such 
' ' person resides or such property is situate 

outside the local limits of the jurisdiction of the Court to ulnch 
the application is made, the Court may, m its discretion, issue 
a warrant of arrest or make an order of attachment, and send 


(1) John 1 Carter 4CLr OCJW 
91(1870), V\ ooma Churn t Tcil 14 B L. B 
App 13 (1875), Sainarapurit Parry, 1511 
150, 158 (1899), Ardeshir^; Framji r 
Kaljan Das 32 A 3 (1909) 

(2) In re Soorcnilra Xath 5 C lOS lOS 
(1879) 

(3) In re Omrito Lall Dey, I C 78 (1875) 
In re Jugge'sur Boy, 5 C D. R rO (1879) 

(4) In re Siva Bur, 4 5L 317 (1881) 

(5) In re Soorendra Nath, 6 C. 106 (I8"9) 
(C) WooDia Choro t Ted 14 B L. R 

App 13(1875) 

(7) John V Carier, 4BIi.R,Oaj'lO 


(is-0) 

(8) Samarapuri r Parrj 13 IL 150 (1890) 

(9) R V Ilarakh Nath 4 A. 27 29 (1881) 
In r« Oboy Chum llookcrjee 2 TayL i. BcU 
231(1851) a person was held privileged who 
was arrested immediately after his acquittal 
on a charge of misdemeanour 

(10) Samarapuri t Parrj 13 150 158 

(1889). 

(11) /n re Juggessur Roy 5 C L. R 10 

(18-9) 

(12) Se«R r IlarathNath 4 A. 27 (1891) 
Tho section modified by s 7 4ct V I 
of 1808 



490 


THE CODE or CIVIL IHOCEDURE. 


ParT \I 
Sec 153 


{2) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court by 
the Local Govemment and a bst of such persons shall be hept 
in such Court, and a list of such persons as reside ■within the 
local limits of the jurisdiction of each Court subordinate to the 
High Court shall he kept in such subordinate Court 

(J) TF/iere any person so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his evidence pays such costs 

Exemption from appearance — ^Act VIII of 1850, sects 22, 23 Ibe 
exemption is absolute, and not himted to cases in which the patty claiming 
ifc has been summoned hy the opposite party A Rajah instituted a suit uadoi 
Act X of 1859 through an agent appointed m that behalf The Deputy 
Collcotot, not being satisfied with the infomation which the agent 
could give, adjourned the hearing to a subsequent day and leqiured the 
personal appearance of the Rajah The Rajah claimed to be exempted , but 
the Deputy Collector refused the appUcation and dismissed the case It was 
held that the Rajah was not bound to attend and the suit ■was wrongfy 
dismissed (1) 

134 The fronstons of sccltons 7^, j, n7id HO shall opp?j/, 

Arrett other than m SO /«»■ io all -pCtSOnS anesfcd imdct 

execution of decree Code 

i 612 ) 135 (J) No Judge, Magistrate or other judicial officer 

Exemption irom arrest shall bc liable to arrest under cml process 
under civil process while gomg to, presiding in, oi returning 
from, his Court 

(J) Wliere any matlei is pending before a tribunal 
hating jurisdiction therein, or bcUcting m good faith that it has 
such jurisdiction, the parties thereto, then pleaders, mulchtars, 
^o^enuc agents and recognized agents, and their witnesses acting 
m obedience to a siiininons, shall bo exempt from arrest under 
cnil process other than process issued by such tribunal for contempt 
• of Court while going to oi attending such tnbiinal for the 
purpose ol such matter, and wlulc returning from such tiibunal 
{ >) 'Nothing in su6 section {j) shall enable a judgment dcblor 
to claim exemption from arrest wider on order for mmcdiotc 
execution or uhcrc such judgment debtor offends to <dmv cause uhH 
he should tiot he conwutled to jmson in execution of a decree 


(l) Juyjiul InJ r» Soor^coonMir ( I owrtl JX'O 0^7 
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Exemption from rvrrcst — ^TI jc pn\ilcgc is not tliat of tlio person 
mentioneil and for Ins personal benefit, but of the Court, and is conferred for 
the purpose of ensuring the due administration of justice (1) A ease not 
governed bj tins section must be determined upon the principlcB of English 
law, on which this section rests (2) The \alidity of a commitment bj a 
Court of iufenot jurisdiction can be inquired into, and vl it be found that a 
person was, when committed b) such Court, entitled to privilege from 
arrest lie will be released (3) ^Vbc^e plaintiff, a resident of Bengal, went 
to Madras on the 21tli October to attend a ease which, however, was 
adjourned lor seven wceVs on the 27t\i October, and while waiting in 
Madras for the suit to come on was arrested on the 10th November, he was 
directed to be released (4) In a suit under Chapter XXXIX of the last 
Code (sec now Order XXXMI), when the defendant is not allowed to 
defend without leave, a defendant appearing in Court for that purpose is 
prmlegcd (5) If there la no bona Jidcs on the part of that person that his 
attendance is reqmrcd he has no privilege (G) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim privilege (7) The 
privilege attaches only when going to, or attending, or returning from a 
tribunal Therefore, where an insolvent who was wronglj imprisoned was 
arrested on his release from jail, it was held that he could not claim 
privilege (8) 

Tribunal" is a comprehensive term intended to cover Cnmmal as well 
as Bevenue and Civil Courts , (9) Insolvency Courts , (10) and arbitrators (11) 
The words of the section arc now as under the last Code not "from arrest under 
ihe Code" but from arrest “ under ettif process ” (12) 


136. (f) Wliorc an ajrplication ts made that any person 9 
shall be arrested orthatony property shall be 


loKnS'.d or'EreS attached under any provision of this Code not 


to be attached b outside relating to the execution of decrees, and such 
^***^*'* person resides or such property is situate 

outside the local limits of the jurisdiction of the Court to uhich 
the application is made, the Court may, in its discretion, issue 
a warrant of arrest or make an order of attachment, and send 


(1) John V Carter, 4Bnr OCJOO 
91(1870), IVoomaChurnt Tcil 14 B L. R 
App 13 (1875), Samarapuri I Parry ISM 
150, 153 (1889), Ardcshirji IVamji t 
Kalyan Das, 32 A 3 (1909) 

(2) In re Soorendra Natb, 0 C 100 103 
(1879) 

(3) In re Omnto Lall Dey, 1 C 78 (1875) 
In re Juggesaur Roy, 5 C. I* R 170 (1870) 

(4) Jn re Siva Bus, 4 M 317(1881) 

(6) In re Soorendra Nath, C C 106 (1870) 
(C) Wooma Churn t Teil, 11 B 1* U 

App 13(1875) 

(7) John t Carter. 4 U 1, R , O 0 J 00 


(1870) 


was arrested immediately after liis acquittal 
on a clivrgo of cu'denicati )ur 

(10) Samarapuri t I'arrj 13 M Iro, 158 
(1SS9). 

(11) In re JuK^,rMur Roy, C (1. I U 170 

(1870) 

(IS) heoR t naraliliNalli,4A 27(1881) 
Iho mcll >11 «B» molin-d by s 7, A< I N I. 

of lOm 
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to tke District Comt ‘within the local limits of ■whose jurisdic- 
tion such person or property resides oi is situate a copy of the 
warrant or order, together with the probable amount of the costs 
of the arrest or attachment 

(9) The District Court shall, on leceipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall mform the 
Court which issued or made such warrant or order of the arrest 
or attachment 

(J) The Court maUng an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest ■was issued, unless he shows cause to the satisfaction of 
the former Court why he should not be sent to the latter Couit, 
or unless he furnishes sufficient security for his appearance before 
the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
malung the arrest shall release him 

(i) Where a person to be arrested or moveable property to 
bo attached under tbis section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judi 
cature at Fort Wilham in Bengal or at Madras or at Bombay, oi 
of tbo Chief Court of Lower Burma, the copy of the warrant of 
aircst or of the order of attachment, and the piobablc amount of 
the costs of the arrest or attachment, shall be sent to the Court 
of Small Causes of Calcutta, Madras Bombay oi Eangoon, as 
the case may be, and that Court, on receipt of the cop} and 
amount, shall proceed as if it -were the District Court 


Under any provision of this Code —It was lichl that tins section 
did not autlionze the Court to attach any property which it was not authoiizcd 
to attach by other sections of the Code (1) It has however, been held by the 
Cilcutta High Court that under this section of the last Code read with sect 48S 
of the same Code the Court could attach property outside the jurisdiction , lu 
other words that this section iras intended to extend the operation of at tnehmen ts 
before judgments to property bejond the jurisdiction (2) 

Resides — ^Thc intent of this special provision must be regarded Bate 
residence is sufficient under this section So where an officer, whose regiment 
was m Butmnb proceeding on lca>c to England resided a lew days ut Madras 
it was iicfd that iic was liable to arrest under this section {Z) 


(1) KnUinawmit 1 ns^^ls 81! 20(1881). 
I nja( cKUldA* r JamUbai, C Bum LP 6“0 
(Itol) 

(-) Ukinlirtikbe M«iH o 1.111 7 C. W N 

\ 


..10 (19*11.} and aco obscriations of FewU 
J in ItAja (aoculdas i Jankibal, S I ■<' 
UP at p 071 (1003) 

(3J I lint t I rcre 8 If -0 > (IbSO) 
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137 {1) Tlie language ^\hich, on (he ccmxmcnccmcnt of this I 
ungBsge oi 8ui>- Code, IS the language of any Court subordinate 

ordinate Courts to a High Court shall continue to be the 

language of such subordinate Court until the Ijocal Government 
othcnMsc directs. 

(:?) The Local Government may declare what shall be the 
language of any such Court and in nliat charadcr applications to 
and proceedings tu such Court shall be uritten 

(5) ]Yherc ihs Code requires or allous anything other than 
the recording of evidence to he done tn xiriiing any such Court, 
such uriting may he tn English, hut if any party or his pleader 
iS unacguaiiitcd with English a tmiisfatiou into the language of 
the Court shall, at his request, he supplied to him , and the Court 
shall male such order as it thinfs jit in respect of the payment of 
the costs of such translation 

138 (1) The Local Government may, by notification in[s 

Power for Local official Gazette, direct with respect 

GoTerDmeni *to require to any Judge specified in the notification, or 
evidence to be recorded falhng xmder a description set forth therein, 
that evidence m eases in which an appeal is 
allowed shall bo taken down by him m the English language 
and in manner prescribed 

(2) "Where a Judge is prevented bj any sufficient reason 
from complying with a direction under sub section (J), he shall 
record the reason and cause the evidence to bo taken down in 
vmting from his dictation in open Court 

Evidence in English — The <icctJon coneapondmg with this rule in the 
last Code, was inserted by Act VII of 1888 sect 17 As to Oudli see Act 
xvni of 1876 sect 19 Clause (3) is now 0 XVIII r 7 Clause (1) of the 
corresponding section in the last Code has not been re enacted 

139. In the ease of any affidavit uudei this Code — [ 

oath on aihdartt by {«) any Court or Magistrate, ox 
whom to be administered, (t) anj officer or other person whom a High 
Court maj appoint m this behalf, oi 

(c) any officei appointed by any othei Coiiit which the 
Local Government has generally or spc< lalU ein- 
pow cred in this behalf, 
may administer the oath to the deponent 

140 (1) In any Admiralty or Ahee Admiraltj cause of [» 

Assessors in causes ot salvage, towageor Collision, the Court, whether 
salvage, etc. it he exercising its original or its appellate 

jurisdiction, niaj, if it thinks fit, and shall upon request of either 
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party to such cause, sumiuou to its assistance, in such manner as 
may direct or as may he <prescnhed, Wo competent assessors , 
and such assessors shall attend and assist accoidmgly. 

(2) Every such assessor shall receive such fees for his attend- 
ance, to he paid hy such of the parties as the Court may direct 
or as may he ’prescribed, 

647.3 141 The procedure provided tn this Code in regaid to stnis 

Miscellaneous ptoeeed- shall he followed, as far as it can be made 
applicable, m all proceedings in any Court of 

civil jurisdiction. 

Procedure for miBcellaneous proceedings. — The object of this 
section, Tvbicb corresponds with sect 38, Act XXIIl of 1861, is to mabe applic- 
able to ptoceedinga other than suits and appeals, the procedure, so far 
as It la applicable, wbicU is adopted m suits and appeals An appeal, 
however, is a substantive right and not a mere matter of procedure Tins 
section, tbereloie, does not confer any right of appeal where it does not exist 
under the Code or any other law(l) The right of appeal must be gi'en 
by statute confening that right (2) If, however, a right of appeal 
IS given by law, then the procedure m such appeal will be that laid down by 
the Code (3) 

Proceedings other than suits— The procedure applicable during 
tbe hearing of the suit until decree is provided for by the Code , as also 
that apphcablo in ctecution of or appeal from the decree This section 
in the last Code did not on its true construction apply to execution ot the decree, 
and was inapplicable to petitions for execution before and independently of, 
the parsing of sect 4, Act YI of 1802, which amended it, by expresalj declaring 
that It was not applicable to such cases (4) Prior, however, to the Amending 
Act it had been held, in a number of cases that all execution proceedings should, 
for the purposes of this section, be treated as miscellaneous proceedings (5) 

(IJIIurccnivUiKoon loot SloUhooSooilnn, nhop Smsh 1 A 160 (187C) [District Court 
VOW It 122 [IS73) ■ J«inguppat Cangawa, tran’«fcmng to itself psccution proceedings m 
10 B 133 (1815) [foU., Jung Bahadur » ‘'ul,on' . ^ < 

Maliacleo rroml, 31 C 20T, 209 (1903)1, A H 

cflnfra (appATpntlj) Parcsli Nath t BccTrtaTj Codec * 

eif Pfitc, 10 C. 31 {18SS), ttd yu , ncitlicr Kurecra, 5 A H C. ICl (1873) [and of a 
docs it empovrir any Court to mrolo the 119 of simo Code], Syud D slian c Musst 
liction of another Court Darooilara* Klvo«lija 8 \\ It Cl (1807) [an l of • 170 of 
Kittappa, 30 M 16(1011) aamc Code] , Balaji Panchod h» t tfolmnW 

(J) Minahslu r hulTaman^a, 11 M 20 DalsakUratn 6B fSO (1881) (and of * Jff of 

(lRs7), e e.Ul A 100 * Codeof 1677], feithahksluni i Vithilinpa 

(3) Rco Tara Ciian I « Ahund Cliwnlcr, 10 K M BIR (1881) [transfer of claim rcgi'tcnd 

W n 470(1808) wnlrrs 331]j LaUimi Clmn 1 c Catto Bai. 

(1) Thakur Prasad r FaUruIUb, 17 A IOC " * '“** ' ' '• 

(!890. e C.221 \ 4i 

(7) 7n r« llarshankar I'raaa I, 1 A 17R . • • • • . ■ ■ 

(is'rj j«t»y o! racculjon] , Oaya Parsliad r gawa, 10 ll 133 (1880) [apihcat ility of a* 
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All such cases, in so far is they proceed upon the ground that this section of 
the last Code was applicable to c'tccution proceedings, must be considered both 
as oNcnnled by the Tnvy Council and supeTBcdcd by the Amendment of 1892 
introducing the Explanation Under the Code, as it stood after the introduction 
of the Explanation to s 407 of the last Code this section docs not apply to 
execution proceedings (1) The Amending Act, Y1 of 1892, by making this 
section inapplicable in proceedings for the execution of decrees, deprned the 
Ci\il Courts of the power to apply by analogy to proceedings for the execution 
of decrees, the procedure spcciScally prescribed for proceedings in suits at a 
stage pnor to decree, and bnuted the procedure which could be applied under 
the Code in proceedings for execution to the procedure which is expressly, 
as in Chapter XIX of the last Code, or by implication, prescribed for proceed 
mgs for execution, or at the execution stage of a suit (2) The explanation has 
now been omitted, but presumably the law remains the same (3) It has recently 
been held by the Calcutta High Court that the explanation was only omitted 
because it had been icndeied superfluous by the decision of the Pnvy Council 
in Thakur Prasad t) Fakir uUah (4) 

Chapter XIX of the Ust Code did not however, contain a complete 
procedure for proceedings in execution (5) and wberc this was the case the 
matter might have been disposed of under the inherent power of the Court (6) 
Thus it was held that a Court had inherent power if not conferred by statute, 
to dismi's on application for execution when the applicant fails through his 
own laches to put the Court m a position to proceed with Ins ^pplJCatlon , as 
also to proceed forthwith to decide an application for execution of a decree 
on the materials before it, when time has been granted to a part) to perform 
any act necessary for the further progress of the application and that 


102 and 103 to proceeding taken under 
8 311], KefayatAlit Ram Singh 7 A 3o0 
(1885) [s 374 hold applicable to application 
for ciecution but seo now e 3~5 a] 
Fakaruddin t Ofhcial Trustee 10 C 638 
(1884) [s 023 hell applicable to a derision 
luider s 241], Gaur Slohan p Taraebaod 
TB L R App ITflSeo), Rajpalt Cboora 
mun 4 it JI C. P 10 (ISV) {•ppiicabdity 
of s 110 of the Code of 1859 (93 of jircscnt 
Colo) to execution proceedings] B sscssur 
Bhugut V Murli Saliu 9 C 103 (1882) 
[applicability of s 97, oflfe], Sheo Prasad 
t Kasfura Ruar 10 A 110 (1387) [ap 
jhcability of 8 103 atle], Raleo Rristo 
1 JIaliomel Rader 12 M R 428 (1809) 
[» ll9ofColeof 1809 or Icr for rehearuig] , 
Sarju Prasa 1 t Sita Ram 10 A 71 (1887) 
[8 017 makes S' 373 3<4 applicable to 
jToceedings m execution of a decree] 

(1) Thakur Prasad t Fakirullah 17 A 
100(1891) 8 0,221 A 44 DhonkalSingh 
I 1 bakkar ^mgh 15 \ 84 (1893), Bunko 


Behary v Nil Madhub 18 0 C3 j (1891) , 
najrat Akromnissa v \ aliulnissa 16 B 420 
(1895) Rura Mai i Kuria 1894 P R No 
62 Tho ca*e of Tukorara v Rbandu 20 B 
64| (1895) IS not against this now as tho 
decision proceeds upon the ground of tho 
Courts inherent power in a matter of this 
kind A Bimilar view of tho gection i^as 
taken in an early case In re Jodoo Bfoneo 
Do'see in\ R 494(lPr9) 

(2) Dfaonkal Singh v Phakkar Singh 15 
A 84 at p 93 (1693) per Sir John Pldge 
CJ 

(3) SeoAsimi Raj Mohan 13 O L J 632 
(1910) the proee lure Ui 1 lown for suits h 
not applicable in its entirety to excrul n 
proceedings 

(4) Hari Cfaaran f liOBc 1 Manual) a Nut! 
*5en 41 C 1(1913) 

(5) Dhonka *'ingh t D iklar S t ’ 1 

A 84(1893) at p Jl 

(6) Ib, at p 9' 
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act has not been done (1) So ag'iin, if a Judge makes an ex parte order 
in execution proceedings, except in cases m which he is expressly empowered 
to make such an order the partj who has not been heard has a right to apply 
to the Judge to set xt aside, and if the Judge finds that such order was wrong, 
he IS at liberty, after hearing both parties, to recall the same (2) Applications 
for execution are, of course proceedings in the suits in which the decrees were 
made (3) 

The miscellaneous pronsions to which this section was intended to apply 
are, it has been said, “ matters, such as application for probate, (4) certificates of 
guardian’^hip (5) or to collect debts, which, especially when contested, partake 
of the nature of suits and to which the procedure laid down m the Code is 
clearly mote or leas applicable ” (6) It has also been held applicable to pro 
ceedings under the Divorce Act , (7) to matters of procedure in the revenue 
Courts not specially provided for , (8) to proceedings before the Judge under 
the Registration Act , (9) a ptelirainaiy inquiry into the conduct of a Cml 
Court Amcen , (10) applications to the High Court for the exercise of its 
extraordinary jurisdiction under Reg II of 1827 , (11) proceedmgs under 
sect 158 of the Bengal Tenancy Act , (12) matters relatmg to companies , (13) 
applications under sect 18 of the Religious EndowmentB Act (14) and other 
Bimilat matters other than suits and appeals It has also been held that the 
provisions of sect 100 of the last Code were applicable to proceedings for the 
restoration to the file of a case dismissed for default (16) It does not, bowei'er, 
appear why these proceedmgs which were in a suit were treated as JUis 
ceilaneous 


1 142 All ofdcn and notices served on or gi\eii to aiir 

Orders and noiicea to person uiida the provisions oj tbiH Code shall 
be fn wrllfng be m Wi iting 


(I) Dlionkat S ngh t FhaVknr Sngh 1C 
^.Sldsnshntp I. 

(J) ^lico Prnsoniio i IlulUbarrri I,all 1*1 
W It "JiZ 

(3) Sh^ama Cl aran t Hobendra Nath 
C 4«J 487(1000) 

(4) Ihakur Prasad t Fakindlalt 17 A 
lor HI {1801), /n re DinUrlm D«bi 8C 
Ssi) 882(188-) In tht" matter of the «»n of 
iHwuhai, 18 11 J3" (1893) , Anur HaMti i 
Ahmad Ah 0 V V 41 (188C) 

(C) TliaktiT I raMvl r Fakirulloh, 17 A 
IOC Ul(ieJl), Amir Hasan I Alima lAIi 
0 \ 31 4l{18!>r) llaiJftmnaPal,3f n 20 
(1911). 

(1) Itunko llofiarj *• Nil Ifanub I» C 
AX' fO8/J801) 

(7) Amir llaun r Ahtna 1 Mi 0 t SC 4l 
( 1880 ) King r King C U 411) (1882) 
(n-f ‘>tepl*‘iir St.'ihen 17 0 fO 1800)) 


(8) Amir Hasan t Ahmad Ah 9 A 35 41 
(1880) Hadho Prakash t Murli Mannhao I 
\ 400(1883) dist lahiin III nissai Ajid 
U «. Vmaad G S VA (ISSl) 

(0) Reasut IlosseJn » Hndj « AIhIo Hil 
131 (18'-) «. c 3 1 \ 221 

(10) In rr (ollfctnr c( Jirh at 14 W I 

sootis-o) 

(11) In rr NaRUpiMi C 11 II C K rl'" 
(18(8) 

(12) l>i]iMidra Kath t Sojl ndro Nath 21 
( 197 200(1890), B c . 1 C \1 N 230 

(13) /nreWest llopctownliaComranV 0 
\ IfO (1880), Ihjmbay Bnrmah Trail ng 

Corporat on v Dorahji Curnlj 27 1* 4l'> 
(IWWJ 

(14} Am Joo iiljnn t Muhamma 1 UaTU I 
24 M CSC 081 (lOOl) 

(!') IaII il I ni \ aji'min t Hal M«(,an8aTri 
IRIl C»(18m) 
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143 Postage, wheic chargeable on a notice, summons or [s. 
_ letter issued under this Code and for\\ aided 

by post, and the fee foi registcimg the same, 
shall be paid ^Mthlll a time to be fixed before the commumca- 
tion IS made 

Provided that the Local Government, uith the previous 
sanction of the Governor- General in Council, may remit such 
postage, or fee, or both, oi may prescribe a scale of court-fees to 
be lev led m heu thereof 


144 {1) Where and m so far us a decree is laned or [s 

Application /or resti. Tciersed, the Courl of first instance shall, on 
the application of any party entitled to any 
benefit by nay of restitution or othcriiise, cause such restitution to 
be made as uiU, so far as may be, place the parties in the position 
uliich they uould haic occupied hut for such decree or such part 
thereof as has been laricd or rcicrscd, and, for this purpose, the 
Court may male any orders, including orders for the refund of 
co^^is and for the payment of interest, damages, compensation and mesne 
profits, uhich are properly consequential on such loriation or reversal. 

(’) No suit shall be instituted for the purpose of obtaining any 
restitution or other relief nhch could be obtained by application 
under sub section {!) 

Restitution on reversal or variance of decree —It is the legal effect 
uf a decree that it is to be executed It is no less tLc effect of a decree of rev crsal ‘ 
that tlic party against whom the decree was given is to have restitution 
of all that he has been deprived of under it On the re\eTsaI of a judgment 
the la^v raises an obligation on the part) to the record who received 
the benefit of the erroneous judgment to make restitution to the other party 
for what he had lost, and it is not merclj in the power of the Courts but it is 
a dut) cast upon them to enforce that obligation It is not a mere matter of 
discretion with the Court which reverses a decree whether the party against 
whom it was gnon is or is not to be restored to what he lias been deprived of 
under it (1) 

The Code of 1859 did not cxprc«sl) provide for restitution (d) 'Jlit J’nvv 
Council, however, held tint the Courts had an inherent power in this rcnpetl an ! 
that propertj taken uuder an erroneous decree was on its reversal ncowiai 1 

( 1 ) Hukum Chanl I Kemalanand, 33 C Kooldjp Singh 21 C ‘JsJ jj~ (Ifeai) 

027, 031, 012 (IOOj) Ilurro Chunder i ColEn t Karbari llawat 2. ( Col (1 j 

Shooroodhoneo, 0 It 402 (1S6S), e c Itadhey '•aigh i Maugiii J > ( \ 

B L. It, F B ItuI 0i>5, Dorasami I 710 "12(1002) larblumjal 
Aanasami, 23 SC 300 (1800) Sco also Shib 32 A. “9 (1000) , ''uirm 
Karain t Kishoro \aram 10 U U 131, C L. J 213(1911) 

(2) lallryv^^I , \ j 

, ■ - ■ . N "10 711 (lyy 
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Cither by bummary procesb o£ execution of the appellate decree of itvcrsal 
or by a new suit (1) 

The Court has, independently of the etatutoiy power confeiied on it, 
inherent (2) power m this respect It ts, both its right and duty to preieut 
Its proceedings being made the cause of injustice and therefore to order the 
restitution of the thing improperlj taken, and generally to restore the partj to 
the position he would have occupied but for its erroneous ordei since ro^ersed 
The Codes, subsequent to that o£ 1859, provided for restitution, and the cases 
under them extended the operation of the words of the Statute as defined m 
the present amended section The first clause of the section has been re cast, 
so as to bring it into closer conionnity with the existing practice, and the second 
clause has been added 

It IS immaterial whether the erroneous action of the Court was due to 
carrying into cfioct a wrong decree or whether it was due to execution proceed 
lugs -wrongly conceded for the purpose of carrying out a right decree In 
either case the Court, upon the error being ascertained, is bound, so far as it 
can, to place the aggrieved party bach in Ins origmal position and to talc 
means not merely to lestoro to him the property of which he had been wrongly 
depiued, but also to guc him tompcnsition for buch loss as he had therebj 
aubtamed It is competent to the Court in the course of the execution pro 
ceedmga to afford the agg^le^cd party this remedy in full (S) Mere a 
claimant under the foimet section elected to put forward his claim to 
mesne profits m, execution proceedings, and tho claim was dismissed and ho 
acquiesced in the dismi«sal and did not appeal, the order of dismi«*al was 
held a bat to further proceedings m respect of the same claim, so long as it 
remained untc\ eiscd (4) 

The High Court of Calcutta has power under clause 15 of the Charter to 
order the Court of first instance to enforce restitution of the amount tcafised 
from the defendant in excess of the amount allow cd bj the Court of Appeal, and 
also to execute that part of the decree which awarded costs to the defendant (o) 

The High Court made an order dismissing an application for Iea\e to 
appeal to the i’riv) Council with costs — ^Held, that though tlierc was no 
section m the Code directly applicable to the case, jet by analogy to tins 

Dorusami v Ann&Bami, 23 M 30G (IS05}, 
baltKoocrt Bobadrn, 2C.L R 75(1878), 
tenkaUeh t Govindrao, 21 B 53 (1S03), 
Ilukum CUandv Kam^lananl^,3•lC 037, Oil, 
0l2 (100»>) , Duiegli Prasad i SiuLat CbauJ 
bury, 2 C L J 537 (lOOl) , Sbiam Suudar 
Eal % Kaisar Zamani llrgam, 20 A 
(lOOG), Bern Jiladho t Prun SingO. X3 
E L. J 187 (lOll) 

(3) Buljccl Cosain t Pc«atCo8a>n 22 U 
I 4a,> (1871), A>ya Xiijjar i Slasltaw 
Ayjar.OM 500 (1880) 

(1) brinaUtt Pam I’attan, 21 A 3bl,3t3 
(1003) 

(5) Pe l>ctiUon nl Cu'ind Koomar, 

R L.R,1 B Rul 711 (1807) 


(1) Cases cited j>(Ml 

(2) Rodgcri Comptoird Escoroptc.VMoo 
r C. ^ S 314 (1871), bhama Icrsbad v 
llurto Ptrsbad, 10 U I A. 203, 2U, 212 
(1SG5), RookuondLalt Mabomeil J»ud, 14 
C 481,480 (1887), tasiilcvt Earajan 21 
aLSll, 311(1000), Bahantraot badruddin, 
13 B l^o 488(1887), mrePaiKisscn,!! U. 
I,..J B luL005,007(!800), RoliroiSingb 
i lladlmg 21 C 310, 313 (1803), Sham 
bundar t Jaawar, 20 A 143(1000), tlinosh 
V faai,Var.2C.UJ 537 (1001), lUjaSmgh 
r Kooldjp, 21C O'O. OJl (1801), tvOin t 
KifOanlUii-at.iiC 501,601(1895). K«l*r 
I l>o^aMo^T;<-,20\\ P 10(1873), Ilamida 
I Bhudan, 20 \S It 239 (1S"3), llurro 
Cb indirr bUoon>odhcin -c Ott U 4f*2(lSW), 



1 AKT XI 
Sec 144 


MISCLLLANEOUb 


19D 


Ecction tlic proinr Court to cxctutc tho order tb to co-^ts uis tlit lower 
Court (1) 

The section was held applicable bj analog) to proceedings before Courts 
of Revenue (2) It has been held that the principle of this section cannot be 
evtended to tho case of a decree which has been set aside under sect 108 of tho 
last Code (now represented by 0 IX r 13), foe such a decree cannot be rc\ i\ cd 
by any subsequent proceeding (3) 

“Decree ’ — ^Tho former ecction prOMded for restitution to which a party 
was entitled under a decree passed tn appeal under Chapter XLl of the last Code 
It was held therefore not to apply where the benefit claimed was not granted 
in an appeal, but in a review setting aside the decree of the Appellate Court 
itself (4) But in such a case the Court might in the evcrcise of its inherent 
power, or treating tho application os one for execution of the decree passed 
on review, order restitution (0) Nor on the same grounds did the section ■ 
appl) where the decree under winch the benefit was sought was an order of 
the Priv) Council (6) though tho principle embodied m it did (7) The 
qualifymg words ‘passed in an appeal under this Chapter ha\e been now 
omitted But it has been held that this section only apphes to a ca'o where 
a party is entitled to a benefit by way of restitution or othcr\\i«e under a 
decree parsed in an appeal (8) Ihc decree to be executed is the final decree 
w hether that decree reversex modifies, or affirms the decree of the lower Court (9) 

“ Varied or reversed ” — to the legal effect of sucli ' anance or rc\ er«al, 

SCO first paragraph 

"Money rcco^c^ed under a decree or judgment cannot be recovered buk 
whilst tho decree or judgment under which it was reco\cred remains m force , 
but this rule of law rests upon this ground that the original decree or judg 
ment must bo taken to be subsisting and \'ahd until it has been re^e^sed or 
superseded bj some ulterior proccetling If it has been so reversed or 
superseded the raone> recovered under it ought certainly to be refunded Tlio 
true question in such cases is, whether the decree or judgment under which 
the jnone) was originally recovered has been re\erped or suspended (10) The 
6uperses«ion to which their Lordships of the Privy Council were referring in 
this case must be a superseding bj a decree of a Court which had competent juris 
diction to re> erse the decree under which the moaej had been paid if it had been 


(8J Ciirdhart Lol i KliusIiAh Eaiu 31 t 
304 (1909) Prag Naram v Kamakhu 
bingh 31 A. 051 (P C)(lti09) 

(9) Knsto I Parrads Cauct 14 M I \ 
405 489 490(1872), Mahommad SuLiimaii 
t Mohainiiiad \ar Khan 11 \ 287 273 
(18SS) ^Bnchand i \cthn 19 D 2i8 
(1891) Abdul Rabiman t Saiba 22 B 000 
300 (1896) , Maoaii Krimaa t Unmappan 
15M.1~0 171(1891) NaurangRair Latil, 
13 A. 394 (1891) Mulchand r Ram Ratan, 
»> V 493 (1899) 

(10) *^1x11111 Pcrtbad r Hurro Persbad 10 
5L1 \.203 211 212 a c,3\V PPC.11 


(1) Jogendra Cbundcr Sea i Waztduniussa 
Khatun 34 C SGO (1907) II C X 8o0 

(2) Slasib uUah Khan i Ma]id UQ nisaa 
_6A 149 (1003) 

(3) Raghu Xandaii I Jagdia 14 C X 
182 (1909) 

(4) Collector of Mn.rut I Kalks Prasad 2S 
A CCS 667(1000) 

(5) Ib 

(6) Sadi<^ IIusaLii i Lalta Proaad 20 A 
139, 142 (1897) 

(■) Bibeo Hamida r Eibec Bhudhon 20 
\\ R 23S(1S'3), butseoGopalc Ooday 12 
W R 411, 412 (1869). as to execution of 
l*rn) Council decrees, SCO 0 XUV r IS 
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brouglit beioie it if there had been no order made' at all for commuta 

tion of rent m kmd into a fixed mon^ rent, but a Court of Ee\enue had 
erroaeouslj made a decree for mon^ rent and that decree had been executed 
ind v>as not je\«scd m appeal ot snpetaeded by a Coirrt competent to levetfcc 
il (though set aside by the Board of Avenue, but as the appeal lay to the Judge 
and not to the Bo^rd of Eevenne, the Board of Revenue "was not a competent 
Court), a tenant, lyho^e goods had been sold in execution of such decree for rent, 
or avho had satisfied that deetee by payment, could not, it vraa held, recover 
so long as the decree for lent nas not reversed or superseded by a Court competent 
m that respect (1) When a mam decree which is the basis of subsequent 
decrees, is reversed, the'se latter, being subordinate and dependent decrees, are 
super'^eded, although they remain unicvetsed (2) A.% to the effect of rcicrsal 
on third party purchasers, vide post 

“ The Court of first instance ’’—Where an order of a District Jud^c 
Viiis set aaido or modified by tlie High Court on appeal, application under the 
formci section should it was held be made to him and not to the Subordinate 
Judge (Court of first infitante) whose order wasmodificdby the Duttict Judge (3) 
Xho jurisdictwn of such a Court tontuiues m all matters m execution, and h 
not ousted by tbe circumstance that the value of the question in execution 
exceeds the hmUs of biuts w itlun llic Court & original cognizance (4) Th** ground 

of *!•(» d«''« w « ^ *1 * , il j p ’ , ’ j 1 

. ‘ • 1 . • . . I 

1} .V 1 0 app weXiwy lu all cdsto appucatiou uiu&i 00 made to tiie iiTSt touri 
“ Shall ’ —There is no ducmion See not«e •« •»" ’ 

there cited Under the terms of the last Code 
tion, the Court which passed tJie decree bad to j 

decree “ nccordiiiy to the rules heTeiofote presenhedfor (he ctecution of decrees »» 

stilts” It was ‘ ‘ oceediogs in execution of the 

decree and as i y 179 of the Lunitation 

Act (Q) Thougl ■ view that the Code made no 

provision for transfer of execution proceedings from one Comt to another, (t) the 
other High Courts did not follow it (7) Though the words italicized do not occur, 
prcsumablj their substance is stiH in force 


U hjsben babai , hukbtawsT ''ingb 
JOvV 23", ill lisas) 

(2) Jofecsh* Kalit,hutj» 3 1 30 39 1 11 
(1S77) In tins cftvs Garth, C J and Jack 
«nn I , tel I that tho subscuuent lUcrccs 
Hire not suiK-rsedod, anl tbo tnooiy paid 
«ni I riLosedccreci could Hot ho recovered bo 
I 113 as Uwy Tcumciod wwv'orwd, owi that 
the ca»c m 10 M 1 \ 203 as not sj plicnUc 
Vo ahu Mobanicd LUluc i lv»U\ Mohun, 
> C. 5*‘J h«ja h»ngli 1 KooUi] 

21 U UiJ (ISJl), Narsjan i Narsyan, 13 
M J37 JlS'52), \*5\ilfo r Nsiaysn Z\ M 
2tt (( «iO) 1 am Nath r lljs-snlft Narain, 
IHt U J 2o''(Jt»l3), Ahdul Jail r Anar 
UiahO, IHI L. J 223 (IU13) 


(3) Ivhcm I^aram ■ Dsnesho Kuar, 3 
t « ^ 287, 239(1893) 

(4) ilal\antrao i Saclruldm 13 H 
4sS (1887) 

(6) tcnkayja t Eagavacharla, 20 31 'll'* 
11897) Nani I. am i Sita Haoi 8 A ^13 
(1880), Uarish t Lhandta 2S C. 113 tlS 
t(OOQ) 

(() Kiihoci Mfituin feett • Gul Mafioimil 
15 C 177 (1887), for earlier cases, 
Comtilf Nohin 9\S P. 4l>3(l80S), r«l‘t 
liliari e ItaheU Itrghad HI A K" 171 
(1881), Uitojar Uma Mojre, 7 H Ik 121, 
12". (1807) 

(7) Naawvaiiji * Kharrolji 22 h ' '» 
782 (1897), and cases there cued. 
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“Any party “—The Allalnbad Higli Court held that tlie former pection 
applied onlj to parties to the proceedings in the suit, and in the appeal and 
not to assignees of interests of the parties to tlie suit when these assignees had 
not been made parties to the suit or the appeal (1) and that the assignee could 
not be compelled by separate suits to repay the money he had received (2) 
It has however, been recentlj ruled that the section must be read with sect 
244 {now 47) of the former Code, and therefore the assignee of the decree of 
the Appellate Court which reversed the decree appealed against, being the 
representative of the part) in whose favour the appellate decree is passed, is 
entitled to apph for restitution (3) 

“ Entitled ” — The procedure Kid down la not confined to cases m whicli 
the restitution desired is provided for m the decree itself (4) This was held, 
notv ithstandmg the words “ under a decree “ which liave been now omitted 

It has, howei er, been held that no one is entitled (5) to restitution if there 
IS no decree in his favour Thus when a certain sum claimed as rent was paid 
into Court by the defendant and made over to the plamtifi after he got a decree 
from the lower Appellate Court, but the lower Appellate Court s judgment 
was set aside on second appeal by the second defendant, it was held that the first 
defendant was not entitled to restitution (6) But a person entitled to restitution 
cannot, after getting back his property, retain any amount of money, which 
formed a portion of the sale proceeds of the property which had been restored 
and which had been withdrawn by hun before the settmg aside of the erroneous 
decree under which the property was sold The auction purchaser may bring 
a suit for the recovery of the money retained by the party to whom the propertj 
has been restored (7) 

“ Cause such restitution to be made as will ‘ So far as may he 
place the parties in the position which they uould hate occupied (8) lulfor such 
decree or such part thereof as has been taned or reversed ’ these words as also 
the followmg — ‘ and for this purpose may malec any orders (9) including orders 


(1) Sadiq Husaio v Lalta Prasad 20 A 
139 142 (1897) followed in Frizoni r Ram 
Narain Singh, 5 a W N 426(1901) in which 
execution was sought against a person not a 
parlj* to tho decree in appeal and who bad 
not (lenivd any interest subsequent to each 
decree 

(2) Lalta Prasad v Sadiq Husain 24 A 
288 (1002) 

(3) Jamint Nath Ray f Dharma Das Snr, 
33 a 857 (1906) 

(4) Balvantrao i Sadniddin 13 A. 485 
488(1887) PajaSinght Kooldip Singh 21 
C 989, 006 997 (1804), Kassun r Lois, 17 
M 82, 8-1 (1893), Rohini Singh r Hadding 
21 C. 340 343 (1893) Kassim Saib v Imi« 
i:aL 82 84(18^3) 

(5) S«?eI\andRaTnr Silaratn 8A 542 54S 
(1880 


(C) Kassim v Lms, 17 M. 82 (1893) 

(7) Hira Lai i Gour Horn 13 C. 326 330 
(1886) 

(8) See Shiam Sundar v Kaisar, 29 A 143 
(J906>. Dmesh v Santar 2 C L, J 637 
(1904) , Rsdhey Singh t Mangni Ram, 6 C 
W N 710 712 (1902) , Bibee Hamida t 
Bibee Bhodhnn 20 W R 238 (1873) 

(9) See Radhey Singh v Slsngiu P,am, C 
OWN 710 (1002) [adjustment of account 
allowed though decree did not expressly 
duectit], t asudev r Vishnu, II B 724 720 
(1837) (refund of payment whether certified 
to Court or not] Wooaia Soondaree r 
Gooroo Pershad, 15 U R 74 (1871) [refund 
of excess payment] , Masih nils r Slajid un 
nis» 2CA 140,151 (1903)(tefunlonreversal 
of decree of Cenit of Pevenue] 
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for (he rcfmd, of co&is (1) and. for Me fatfmenl of tnicrcsl,{2) darnages, com^iensa- 
twn,{5) and m€sne-profils,{i) ichck are properhj consequential on such ranaiion or 
reicrsal," eummarize the eflcct of the precedujg case law irhich js noted belo’ir 
T}te Court, liowever, is not restricted to t)ie specific orders mentioned, but 
map make any which are properly consequential on variation or reversal, that 
JS, such orders as arc necessary to place the party in the position whjch he would 
have occupied but for the decree or Buch part thereof as has been aained or 
reversed 

This power is subject to the following limitations AMien a decree is 
reversed on appeal the person entitled to restitution is entitled to the restora- 
tion of hi3 property (if the judgment-creditor himself was the pviicha«er), and 
not merely to the proceeds of the sale thereof (5) rot when a decree-holder 
purchases under lua own decree, and that decree is afterwards reversed on 
appeal, he is not entitled to the benefits of the execution proceedmg and the 
sale thereunder (G) But in order not to les'^en the inducement to purchase at 
c\ecution sales the rule is that a sale m execution at which a third partj becomes 
the purchaser is upheld notwithstandmg the subsequent reversal of the decree (7) 
A third party, however, is not protected merely because he is a stranger when 
grounds for setting aside a '^ale under sects 2ii or 311 of the last C^e (now 


(1) K^daraatht Daya tloyce, 20 W R 49 
(1893) [if decree under wliicli wts are 
xecorered ib reverted, no orpr^tt order u 
needed for refund of coatij^ 

(2) Rodger t Comptoird Cscompie,’) Moo 
P G N S 314.329.330(1871). Hanudat 
Dhudhun 20 W R 238 (1873) , Ilardat r 
lezat ua nitsa,21 A 1,3(1893), JayKuron 
1 Asmadh Kooer. S TV R 125 (I8C6) 
[interest on mesne profits] , Bhigwan Singh 
V Dmmat vd Hosnam, 18 A 262. 2Cl(lS9G), 
Arunachellam v Arunschellam, 15 AL 203, 
212,213(1891), Wathinsv Sbahzada 1C 
tv N cxcvn. (1897) , Wooma Soondarec v 
Gooroo Perahad, 15 tV K 74 (1871) (interest 
on refund of excess payment in cscchHod], 
Kedarnathi DoyaMoyee,20\V R 49(1873) 
[interestonco«t3], AyyaVayyari Sbastram 
Ayyar, 0 COG (1886) , Phul Cband < 
Shankar, 20 A 430, 432 (189S) [interest on 
nmount loTied m execution) , Collector of 
Ahmedahade Lavp, 35B 255(1911) 

(3) Duljcet Gosain e Bewat Gosam, 22 W 
B 435 (1874), Ayya Vayyar t Shaslram 
Ayyar. 9 iL COG (1890) 

(4) Radhey Singh t MangniBam, 0<X W. 
?\ 710 (1002), llamidai Bhudhun 20 W. 

239 ('873), Hardat t Iziat un m«a 21 
Kahana Sundram i Fgna 
^1900), l.r, 2 (>x 11887), ArunacltelUm 

1 15 M 203 {1891){ 

Im-’ ••■•>medSami, 14C 484, 


486 (1887), Raja Singh r Kooldip, 21 C. 
989, 993 (1804) [mesne profits given thoagh 
decree adent], but we Ram Ghidt'S t 
DwaiU,7A 170 (1884), though see Gannu 
Ul I Ram Bahai, 7 A 197 (1884). 
Amuddin e Bam Anugra, I4CL 603 (1887). 
Cofiln t Earbxn Rawat, 22 C 501 (ISOo) , 
Jaavact t Dip Singh, 7 A 432 (1885)], 
Shiam Sunder t Kaiser, 29 A 143 (1900) , 
Joy Kurun v Asmudh Koocr, 6 W B 1-^ 
(1806) (interest on mesno profits] , Prasunno 
V Jfathoora, 17 W B 233 (1S73) (where 
respondeat has receired TTosiIhI to irbich be 
is not entitled bo can not as against appellant 
set up that a third party is entitled to it) 

(6) Badaswayyar t hJattu Sahapathl, 6 5f 
100 (1691) 

(6) Zain nl abdui t Mahomed Asghar, 10 
A 160,172(1887), CUandani BamDcm.SI 
C 499,501 (1901) , Sec Umedmalv Srccnath 
Roy, 27 G 810 (1900) See also Raghunath 
t Kama Baaul, 24 A 467. 471 (1002); 
Nathadu i Naltu, 27 IL 93. 100, 101 (1003)^. 
Banki XaI i Jagnt Naram, 22 A 168 , li** 
(1900) 

(TJ Revra Sfahfon i Ram Kishoro, 14 C 
18,26, ir-c.lSI A 100(1886), Mukhodsv 
Copal, 2G a 734, 737 (1896) : 7ain ul aWm 
Kbant Idubammad A«g)5ar, 10 A iro, 17», 
a c,15I A 12 (1837). Dorosami i Anrfv 
a%mi. 27 70C, 711, 312 (iSWi) 
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repre«entc<l liy Foct 47 nnd 0 XXI r 90) arc established (1) There is no real 
di'itinction between an auction purclin'serata sale in execution of a money decree 
and an auction pureha«er at a s-ilp m execution of a mortgage deereo in this 
respect (2) 

Wien an application for probate of a will is refuseil bj the District Court, 
but granted by the High Court on the ground that the a\ill nas proaed, it is 
the duty of the Lower Court to prepare and issue a probate or cop) of tlie will 
under tlie seal of the Court under the section (3) 

"No suit shall be instituted” (clause (2)) — There has never been 
an) question but that restitution can be obtained m execution of the final 
decree of the Appellate Court f4) IVior, howcacr, to this Code it was a matter 
of conflict whether an alternative remedy lay abo b) way of a separate suit 
In some cases this uas considcrcil to be so (5) in others it was held that such a 
suit was prohibited (G) b) sect 211 of the last Code Tlie second clause now 
expressly prohibits a suit 

Security for restitution — When the Appellate Court has setzm of the 
appeal, it has an inherent power over the subject of litigation, the nature of 
which 18 indicated and imphed by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
respondent to furnish security for the due performance of any decree which 
may be made (7) Where any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay, (8) 
Madras (9) and Allahabad (10) High Courts that the security bond could be 
enforced in execution of that decree The Calcutta High Couit,(ll) however, 
held that a separate suit was necessary The former view has now been adopted 
in sect 145, as that amended section (which replaces sect 253 of the last Code) 
now makes special pro\ ision in clau«e (5) for the case 


145. ^yllerc any person has become bablc as surety — [ 

Enforcement of (a) for tbc performance of any decree or any 
liability of thereof, or 


(1) LcTina Ashton r Madlisbmoni, 14 
C W N 5G0. 608 (laiO) 

(2) Mukhoda t Copal, 20 C 731, 733. 730 
(1899) 

(3) Ba}^abait’ 8arasrfttibai,17B CS0(I8D3) 

(4) Radhejr Singh r Mangni Ram, 0 C. XV 
N 710,712(1902), Saranr Bhagwan,25 \ 
441 (1003) Phan Kunvar t KahtabSingh, 
22A 70(I8'>9). Jammi Kath Rojr Dhanna 
Pai Sor, 33 C. 837 (1000) , Kaliana Sondram 
V EgnaVc-deawara IIM 201(1887), Arona 
chcllamt Atunachcllam, 15 Sk 203 (1801) 

(5) VasudoV, Xarayana, 24 JL 341, 315, 
Shama Pcraliacl i nnrro Penhad 10 M I A. 
203,211(1803) See Cofilar Karbari Pawat, 
22 C. 501 (1695) 

(C) ShcoJihal Saha r Bhanni 29 A. 
(1907), Maaih ullah Khan r Vlajid an niasa. 


26 A 149 (1903) [in thia case a suit was held 
allowable as sect 244 did not apply to 
proceedings before Revenue Courts], Prag 
Narain t Kamakhia, 30 I A 107 (1009), 
14 a W N 55 

(7) Huknm Clhand r Kamalanand, 33 G. 
927,931, 942 (1905) 

(8) \enkapa r BasLngapa, 12 B 411, 415 
(1887), Kusaji 0 Xinayak, 23B 478 482, 
483 (1893), Jamscdji r Bawabbai, 25 B 
409,413, 414 (1900) 

(9) Thiramalai r Ramajyar, 13 31 1, 5 
(1SS9), Arunachellam r Arnnachellam. 15 
M. 203. 211, 212 (1891) 

(10) Janki Knar t Sarop Ram, 17 A. 90, 
103 (1895) 

(11) Snrjoo r Balmuknml, 23 C 212, 210 
(1805) 
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Limitation — ^Previous applications for execution against the 3 udgment 
debtor will not take an application agimst the surety out of limitation, Art 
179 of Shed 11 of the Limitation Act not being applicable (1) 

Appeal — An appeal it has been held, lay from an order enforcing a claim 
against a surety under the former section (3) 

146 Sate as ofhenvise •provided hy tins Code or hy any law 
Proceedings by or foT the time being infoTCe, where any qnoceeding 

against representatives 5g tahcn or application made hy or against 

any person, then the proceeding may he taJen or the application may 
he made hy or against any person claiming under Inm 

Representatives —It ought to have been hardly necessary to enact this 
section But it appears to be necessary to meet cases such as that which held 
that because sect 108 of the last Code did not expressly refer to a legal repre 
sentativo he could not take the benefit of that section (3) 

147 In all suits to which any person under disahility is a 

Consent or agreement cojJsen< or agreement as to any pro- 

by persons under dis cccding shall, ij giien or made with the express 
“ ' ^ leaie of the Court hy the next friend or guardian 

for the suit, have the same force and effect as if such person tiere 
under no disability and had giicn such consent oi made such 
agreement 


148 Where any penod is fixed or granted hy the Court for 
«/«”!( vresmTKd or allmci hj 
this Code, the Court may, in its discretion, 
from time to time, enlarge such penod, even though the period 
originally fixed or granted may hate expired 


Enlargement of time — In examining the provisions of the Bill, the 
attention of the Select Committee was directed to a number of clauses m which 
power was given to the Court to fix a period or to give or allow time for the 
performance of any act by a party On the strength of the facts underlying 
reported decisions, the clauses were expanded to make it clear, in some co'^es 
that the period or time may be extended and in othera that this poiver of 
extension may be exctciscd even though the original period of time has expired 
The Committee were of opimon that uniformity m this matter was of importance 
because it might not impossibly be argued that the express confei ment of tho'^e 
powers m rertam cases negatu es them by necessary implication in others This 
difficulty has been sought to he removed by the general enactment contained in 


(1) Narayan Ganpatbhat t Timmaja 8 81 Suleinan t Shiviam 12 B 71 (1837) 

Bom L P 807 (1000) 31 B 00 (3) Janli Prasad i SuXbran 21 A 274 

(2) Choree LalJbai ShcoNarain 8W R (1809) dss from in Canada Prasad Boy * 

21 (1807) Ahhoot Pamanah » Almel *?1 ibl*ara n Mnkerjee 29 C 33 (IPOl) 
Eusoofjec 15 M P 033 (1871) 7 B I* R 
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the present section Tlie principle embodied in this section was acted upon under 
the last Code in several cases , os under sect 549 of that Code (1) (now 
O XLT r 10) and under sect 51 where lca\o was obtained to amend plaint 
withm a certain time (2) This section is the legislative recognition of the rule 
laid down in those cases (3) It cannot he taken to give a Court power to 
interfere with or modify its decree after an appeal has been filed against it (4) 
This section applies to cases in winch the time fixed by the Code for doing some 
act 13 extended, but not to the extension of the time fixed by a mortgage decree 
for the paj ment of a prior mortgage (5) Under it the Court can extend the time 
for making an award, althougli the time has already expired (6) It has been 
recently held that this section docs not entitle the Court to extend tho time for 
payment of purchase money in pre emption eases and that an order under it 
13 not a decree under sect 2 nor appealable under sect 104(7) But m another 
recent case in the Allahabad High Court where an application to set aside a 
decree had been granted on the condition of payment of a sum of money as 
damages by a certain date, and this condition had not been fulfilled, and the 
Court had then held that it bad no jurisdiction to extend the tune for such 
payment and had therefore proceeded to disallow the application to set aside 
the decree, it was held on appeal that an appeal lay from tins order, and that tho 
lower Court had such jurisdiction (8) 

149 , Vilierc the uJioIe or any part of any fee prescribed for 
Power <0 nwke up any document by the Jaw fo) the time being m 
defieiency of court fees j^j-ce relating to court fecs has not been paid, 

the Court may, m xt$ discrdion, at any stage, allow the person, by 
whom such fee xs payable, to pay the ivhole or part, as the case may 
he, of such court fee; and upon such payment the document, xn 
respect of uhch such fee xs payable, shall hate the same force and 
effect as if such fee had been paid xn the first instance 


Court fee — Sect 682a of the former Code, which this section replaces, 
was added by Act VI of 1892, settling a matter in respect of which the case 
law was in conflict (9) It was applied in tho last mentioned case, which was 
held to come either under sect 5 of the Limitation Act or this section (10) 


(1) Jumnabai r ^ issandu, 21 B 57fi, C<9 
(1897), Budri Xarain t ShcoKocr, ]7I A 
1,3 4.8 c,17aci2. 6U(J8S3) 

(2) Bhagwan Das Bugla i ns;i Ahmnl, 
ICB 203,20(5(1891) 

(3) Amir Ilossam r Babu XansV, 14 
a W. X 6S2 (1910) 

(4) Parroanand r Kripasmdhn 37 C. 34S 
(1909) 

(5) Hot I Til a Bam 34 A 3SS 

(1912) 

(0) Shil krxtiTia i Satislu 3S C. 621 (1911) 

(7) Ruranjan Singh r P^m Bahai 33 
A C&3 (1913), dislinguishusg Rahtma r 


Xepal Rai, J4 A- 520 (1892) 

(8) Jagamath Sahi v Karota I^asad 
Uj>adhya, 3(3 A. 77 (1913), distinguishing 
Suranjan Smgh v Ram Bahai Lai (1913) 

0) Sco Durga Charan i Dokburam 20 C 
925 (1699), Lakhi Xsrain c Kirtibas, 18 
C.L. J 133(1913) 

(10) And see as to insuf&eircUj stamped 
memorandum of appeal, Qienappa r Rag 
hunatha 15 3L 29 (1891) . Parshotam Lai r 
Lachman Das, 9 A. 252 (ISSC), Xassurut 
Alir Mahomed Kanoo.llW R.W1(1SC9), 
tOKlro Balkaran Rai r Gonnd ^ath, 12 A 
129 (1890). 
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It waa held not applicable to pauper appeals (1) Though that section dealt 
CTpiessly with inaufficiontly Btamped raomotauda of appeals it ^as lield that 
a defective plaint could bo aubscqucntly validated (2) If the deficiency is not 
paid by tbe date fixed by the Court, this section wiU not assist the plaintiff (3) 
When a party asks for thia indulgence, the record should indicate that all the 
circumstances have been brought to the notice of the Court (4) As a general rule 
the Court’s discretion under this section is unshackled , hut where the document 
IS a plaint the discretion must he exercised in accordance with 0 r 11 (c) (5) 


150. Saic as otherwise jyromded, uhere the business oj any 
^ ^ Court ts transferred to any other Court, the 

ransferof usineas (Jqhji (q yyhxck the business is SO transferred 


shall have the same ‘powers and shall perform the same duties as 
those respectively conferred and imposed by or under tins Code 
upon the Court from winch the business was so transferred. 


151. Nothing in this Code shall be deemed to limit or other- 
Saving of infierent ruise affect the inherent power of the Court to 
powers of Court make such Orders as may he necessary for the 

ends of justice or to prevent abuse of the process of the Court. 

Inherent jurisdiction — ^This is an extremely important section, expresslj 
recognizing as it does the inlieient jurisdiction of the Courts, a matter which 
is fully dealt ivith in the notes to the Preamble In addition to the cases there 
cited it may be noted that it has again been quite recently held that the Code 
IB not exhaustive, and that when the Court liM jurisdiction to make an order 
it has (although there may be no section of the Code apphcable) inherent power 
to have that order carried into efiect (6) It has been held that the Courts in 
India have an mherent power to amend or vary decrees so as to bring them in 
accordance with the judgments after they are signed by the Judges, even if 
they do not fall within this section (7) Where owing to the death of the plain 
tiff before the date fixed for the heanng, there was no appearance, and tbe suit 
was dismissed for default, it was held that the mistake inadvertently made in 
so dismissing it could be rectified under this section and (apart from it) under 
the inherent power (8) But where, according to cstabUshed principles, certain 
questions have been removed from the jurisdiction of a Court they cannot be 
brought within it on the plea that the Court has inherent power to do what 
justice requires for the parties before it (9) An order for consolidation of suits 
can be made under this section (10) 


(1) Hai Fulw Desai Manorbhai.SSB S49, 
f?57 (1897) 

(2) Vnlamtal v Vythilinga, 25 380, 

3S2 24 M 331,333(1000) 

(3) Badhan v Sitanatb, 13 C L. J 78 

(iniO) (4) lb 

C)) Achut Kameliandrck Pa> v Xagappa 
Tab Balgya, 3S B 41 (1913) 

(C) Per Slafjpan, C.J . in Jogpndra Cliandra 
‘v'Ti f BibfKi Waiid un mssa, 34 C SCO, 11 
C W \ 85C (1007) [order as to coats on 


dismissal of applicationfor leatelo appeal to 
the Privy CooneJ] 

(7) Bnjratan i Jaynarain, 37 C 649, 637 
(1910),Langatt Janki,14CL J 481(1911) 

(8) DcbiBaliehr Habib Shah.l7C W N 
829 (P C)(1913), 40 LA 101. 35 A 331. 
18C L J 9 

(9) Jctbabbai i Cliapsey, 31 B 407, 483 
(1900) 

(10) Kolioharati t Snraj Kumar, I7C B 
N 320 (1912) 
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152 Clerical or arithmetical mislala, in judgmtnh, decrees 
Amendment of judg or ordcrs or arors arising therein from amj 

ments decrees or orders accidental slip or omissioii may at any time he 
corrected hy the Court cither of its oun motion or on the application 
of any of the parties 

Decrees or orders — See notes to 0 XX post 

153 2'hc Court may at any time, and on such terms as to 
General poner to costs or otJieriLisc as it may thiiiLflt, amciid any 

amend dcfcct or crror in any proceeding in a suit, 

and all nucssary amendments shall he made for the purpose of 
determining the real question or issue raised hy or depenhny on 
such proce^ing 

Amendment —This la 0 28, r 12 oi the Lagbs^ rules under -which ainend 
ments have been made m legal documents of every hmd such as 
iiitcnogatoiicb notices of motion particul its of objection petitions and tlic 
like It is not open to a Court to convert a suit for dcchration into one fur 
possession of its own accord (1) 

154 Nothing in this Code slnll affect an) present right of 
Savins of present appeal iihch shall have accrued to any party j 

right of appeal at its commencement 

The words “ any present right of appeal ’ mean a right existing on January 
Ist 1909, to appeal against a particular order passed under the last Code and 
subsisting at that date (2) 

155 l/ie enactments mentioned m the Fourth Schedule are 
Amendment of certain hereby amended io the extent specified in the 

fourth column thereof, 

156 The enactments mentioned in the Fifth Schedule [s 

arc hereby repealed to the extent specified **' 
^ m the fourth column thereof 

157. Notifications pubb«hed, declaratjons and rule*! made, 

Co. I 0/ or*r. placcs appointed, agreements filed, bcalcb„* 
under repealed enact- prescribed, lonos framed, appointments made 
'“*“**• and poicers conferred under Act Vlll, of Jb jJ 

or under any Code of Ciiif Proewure or any Act amrnding //< 

(1) \cnkatachclUr N(ir«j«na 2I5LL. J C22{UI3), an I luu Uriot j/jw r tu , ^ 

4<>5 (1013) «xrcvtion peodin,; aj {>ca! tu 1 nt v i 

{.) Ikncnl r I am ‘siriil 10 C. t\ \ 101' »«“ \anda KinLofe t I < v -t 

(1012), UuLeiliwarr Jasotla 1" CL W N Sahu, 40 L. 455 
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same o) iiiidei any other enactment hereby re-pealed fcliall, so fai as 
they aie consistent ■with this Code, hate the sa7n6 force and effect 
as if they had been iespccti\ely published, made, appointed, filed, 
prescribed, framed and conferred under this Code and by the 
authority empouered thereby tn such behalf (1) 

158 In eiery enactment or notification passed oi I'^sued 
„ ^ ^ ^ 6e/ore the commencement of this Code in uhch 

cwif Procedure and reference 13 made to or to any Chapter or 
°»eTts section of Act VIII. of 1859 oi any Code of 

Civil Procedure or any Act ame^iding the same 
or any other emclment hereby repealed, such reference shall, so 
far as may be practicable, be tahen to be made to this Code oi to 
its corresponding Part, Older, section or rule. 

Repeal — Tlie orditury rule ol construction of Statutes giv es them a future 
operation only unless the legislative intent appears clear from their terms that 
they aie to have a letiospcctivc operation This presumption against retio 
spcttiN 0 operation does not, however, exist in the case of enactments relating 
to proceduie, including pleadings piactice and evidence In fact, the general 
principle la that alterations m procedure ace always retrospective in effect 
and apply to pending proceedings unless there be a declared mtention to the 
contrary or good reason against it When the effect of an enactment le to 
take away a ught, then it does not pnmA faac apply to existing rights, but 
when It deals with procedure only pnmd facte, it applies to all actions pending 
as well as future (2) There is however, a distinction between “ relief ’’ and the 
mode or pioccduio for obtaining such relief The “ relief ’ remains unaffected 
by a change of procedure (S) The intention to take awa) a \ested right 
{including a right of suit) is not to be imputed to the Lcgislatuie unless it is 
expressed in uncqmsocal terms (4) 


( 1 ) It ivas pomted out in District 'lunsif 
ofTiruvallur{i«re)(F B) 37 JI 17 U&]4> 
that tiu| IS an enabling (and not & repcelmg) 
section. 

(2) /n rc Bh&s^^ndiislIurpTan, 8 11 ClI, 
518 623 (1831) Hapot AkrsmnsM » 
\nliulnissa ISB 420(1603), Gungsram i 
I’unamchanl 21 B 822 (1690), tedav&th 
Nasariah t Slanganima 27 SL 633 (1903) . 
6 C , 14 IL !>. J 3(0 . Bbobo Sundari v 
BaWial Chunaor, 12 C 583(1886) Thotule 
was concisely stated by HoUoway, J , la 
Moms r Sambamurlhi, 6 M II C 1» 126 
(1871) oalollowa I ightsalreadyftcqimed 
shall not Iw alTccled by tl o retroaction o£ 
n new law llules ns to procedaro arc aa 
exception. Die bw as to the acquistdoa of 


rights 18 that pioTaiiuig at tEo period of the 
arisiag ol tho matters of fact which generate 
them. Their eafoicoment must be according 
to tlio rules of process at the ponoil of acit 
Put as there pointed out the practical diCi 
cully lies m the »ppi cation of the pnacipio 
end ta distinguishing between jnatonal and 
procGSsual l&ns See aI«o Huhm CUand 41 

(3) i’erTreveljan J in Bhobo Sundari 
i PaVbal amndcr !2 a 683(1660) 

(4) GopcswarPalv Jiban Chandra Ch^ndn 

h 1i IOC L.J 649 (1014). follow rg Coin 

rmssoncr of Publio Works v LogaitjA C 
355 (1903) , distinguish ng Lola Son! I am i 
KwihaiiaLal 10 I A 74 (1013). 35A227 
anl Munihoon Bbi v Ake! Jlaliinud 1" 
C 7 J 316 (1013) 
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OllDKU J. 

Parties to Suits. 

1. All persons m.iy be joined i« one suit ns pliiintiJTs in li. 
\vTs 9 nuy be Joined at uhoniony right to relief in respect of oran’sijiff 

riaifltinj. oKt of the same act or transaction or series of 

acts or transactions is alleged to exist, wlictlicr jointly, 6c\crnliy 
or in the alternative, tchcrc, if such ‘jKrsons brought separate suits, 
awj common question of law or fact tcouhl arise, 

2. Mlicrc it ajypcars to the Court that ang joinder of plaintiffs 
Power of Court to maij cmharrass or deJag the trial of the suit, 

order aeparxste trials Court mag put tlic plaintiffs to their election 

or order separate trials or male such other order as mag be 
expedient. 

3. All persons may be joined as defendants against vliom [s 
Who may be Joined as ang right to relief in respect of or arising out of 

defendants. the game act or transaction or series of acts or 

transactions is alleged to erist, whether jointly, sc\craUy or in 
the alternative, uhere i/ separate suits uere brought against such 
persons ang common question of late or fact uould ailse. 

Scope of the Engheh and Indian rules — Sects 20-32 of the last Code 
were first incorporated m Act X of 1877 from tlie various rules of Order XVI , 
framed under the Supremo Court of Judicature Act, 1873 Sect 2G was sub- 
stantially the same with Rule 1 of the Order, as it stood at the tune of the enact- 
ment of the Code, mth the exception that that rule did not contain the words 
“ tn respect ofOiC same cause of actuin *' The rule was construed very broadly 
in the earber ouea, to juatify a joinder of plaintiSs having distinct 
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causes of action, (1) and seeking wholly distinct rebels, and not to import any 
hmitation on the power of jomdex(2) It was gradually narrowed in ifs applies 
tion, and in Hannay v Smurthwaitc,(3) Lord Boren observed that it 
was not “ the intention of thia rule to allow wnts to be issued under 
which any number of plamtifla mi^t join any number of causes of action, 
or that a writ should be like an omnibus travelling on a certain route 
into ivhioh any number of persons may get as passengers for the journey ” It 
was thus first restricted to cases m which relief was claimed lu respect of the same 
subject matter “ as Order XVI dealing inth parties, assumes an ascertained 
subject matter, ’ (4) a principle recogmzed here in Haramom Dassi t Hari 
Churn Chowdhry (5) In accordance with this new, it was held in a nuraher 
of cases that where the causes of action were separate and distinct they could not 
be joined m one action (6) 

The English rule (7) was then altcicd in October, 189G, tho alteration 
icstiictingit to cases in which the right to rebel, alleged to ciist, was “ tnraiK^i-i 
oj or ari5%nj out qfl/ie samelransacfion or senes o/transaciions/* and where, if the 
persons joined brought separate actions, “any common qxieslion of law or fed 
would anse" Posvor aLo was expressly giscn m it to tho Couits to "order 
separate trials, oi make such other order as may be expedient,” “if upon the 
appbcation of any defendant it shall appear that such joinder nmj embarrass 
01 delay tho trial of the action ’ 

Tho picsout Eugbsh rule was theiefoie in indcly diSerciit terms from 
beet 26 of the last Code A hmited liberty of joining plaintiffs with 
sepaiate causes of action is given The nature of the hmitation is plain upon 
the face of the lule It was not thereby intended to allow any number of 


(1) Booth t Bnscoe, 2 Q B D 49C, 
Hukia Chand, C P C 300 

12) Gort V BoWdej, 17 Q B D 033, 
Laher, 3LK 

(3) J Q B 422 (1893) 

(4) Smith v BichardsoD, 4 C P I> 113 

(5) 22C 833(1895) , HukajCJjaml CPC 
J(j9, 370 

(0) hRjurthwaUo i Haanay, A G 4111 
(1801) fetitetn persons, nmo sbippm and 
eeren coosignecs, under ^ arioua hills of lading, 
sued shipowners lor short deljrcryJ, CUrtor 
i 3 Q B 113 (1S90) penons, 

relatncs of as many nimcrs drowned By 
flooding of a mmc, brought action for 
negbgencoj, P ^ O S X Co f Tsuno 
Kjima, A C OGl (fS95) fsisty two persons. 
Of groups of persons sued for clanuigni by 
reason of collision between two ships], 
Pvtldio V Kyle, SIR 2G5 (1900) pibdl m 
umo words and in samo document, Bat of 
diUcrenfc persons] In tLcso cases tho amts 
aero held not jnaintainablo under O 10, 
r ), asit stood prior toitsamendmcnt Tho 
case aas decided after the amendment. 


but was under tho Irish rule, which is in tho 
same terms as tho old English role 

(7) Is in tho following terms —“All 
jiersons may be joined la one aclion os plain 
tiffs m whom any right to relief in rc'poot 
of, or arising out of, the same transaction or 
series of transactions is alleged to exist, 
whether jointly, soccrally, or in the alterna 
tivo, where if such persons brought separalo 
actions any common qaestios of lair or fact 
would arise , provided that if upon the appb 
cation of any defendant it shall appear that 
such joinder may delay or embarrass tbt trial 
of the action, tho Court or a Judge may ordw 
eepanto trials or make such other order as 
may bo expedient, and judgment may bo 
giienforsBch one or more of the plaintiffs «» 
may bo found to bo entitled to rcbef, for such 
rehef as ho or they may bo entitled to, uilh 
out any amendment But tho defendant 
though unsuccessful, shall bo entitled to lus 
costs occasioned by so joimng any person 
who shall not ho found cnlitJed to rehef 
tinkss tho Court or a Judge in disj'osmg of 
the coats shall otberniso direct ’ 
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diHcrcnl { UintifTt I I i< III III oiiA 0 <ii n nin jiimilK r < i »c| it il* nml i!i{Jricii( 
C 4 U 5 < 1 nf action Imt it w ii lutt'ndnl in^K*!) lo cfTcrf n m xliliciti* n oI tjic old 
nilo l\ tiliich a Iimitc<l IiIktIv of j •mm^ {hmiifTi hiIIi cpiirni'’ rauirs if 
action )!io«H lif* confom d Tlic « ndition* arr fiiTfli lint llic n^iit fo relief 
nllc/rcd lo rxi«l in nrji plaiiitifl alionJ I Ik» ijj rr«j>rfl of or nn’o out of the aunr 
tran«n lion , nnd fcmndl} tlinl l)n*tr fliould W a roininon (jnrition of fort or 
Hit (I) Wicrc, liowcicr there were m fffcfl two [iJiiiififii and two rnii«cn of 
action not an«ing oul of the aame ttin*iction the ci*'* I'li held not to Ik* witliin 
(lie present rule ( 2 | 

Trom the forrgoin^ It vill aj jK*ir llial the I nsli-h rule «is I'llcrtliin 
tJ It laid down in eect JG of the Code • f which nnclit gcncnlJi l>r cinl 
to fnic jTpn 'enlfsl the \jrw* nwinj nli rnlert ujinl )> iJip C'ourln 

in the middle period (letwrui (he fir>t prumiiliJilK n of the rule and 
itM amendment in !>'♦(• Uhile il i« titidieient under the I neli«h rule tfuit 
the right to relief "hmill ariic onl of the finie Inajction, the Court being 
giren a (ontrol oier the cxcfci'e of mch right, flip riglit of jouulcr giitii !>> 
that (ection wis onl) jn rc«pecf of the rflMccai/»r (J nclion, n right which was 
►till further limited bj certim dcci^ioaa owing lo the intcrprclafi m jliccd 
upon the tenn^ o/ odion” as lo which, I'cc pod Tin li'c tif 

the term “coiwe of ndion" tn the li't Code pite ri*c to difiicuU) {title jwl) , 
the phra«e ihcrcforo hi^ been omiltetl arwl r I hi* been nwde lo correspond 
witli the present riigli«li rule as regards pbmtifl* It i* in subslantialf) the 
same term* as 0 XM r I down lo the word* "ireuW arise" The 
portion in the Kngli«li rule from preiidof tfoU" to " expctlicnl" has been 
suhstantiall) embodied in r 2 and m 0 II r C p<»t, and the portion m to 
judgment being giien is embodied id 0 I r I Tiic second paragraph of 
sect 20 of the last Code has not been re enacted, ns lo which see notes to 0 I 
r 4 Rule 3 dealing with defendants corresponding wifli sett 28 of tho 
hat Corlc lias been modified to bring it in conformitj with r 2 The result 
is an extension of the right of joinder jn conformitj witli the EOplidi liw, the 
decisions under which will be applicable to this rule The Select Com 
imttee said, “ It is hoped that the mulliplicitj of suits will bo further curtailed 
by the new pronsions wc haie inserted to reinoie limitations which 
we regard as needless on the compreliensivenc's of a suit, and bj tfic 
wider powers of amendment lesled in the Courts" An adequate check (see 
T 2) is provided by the power of a Court to interfere where cnib »rra*6inent is 
lihelj to result 

“Persons” — ^Tiis and the Joffoniog rules deal oalj with the joinder 
of parties and have no reference to the joinder of causes of action Sect 31 
of the list Code, which provided that nothing in the section should be deemed 

(1) UoircrBitics of Osford sod Csmbridga decided before the rule wee altered must now 
„ •» «> ijnn T\ Kr- *- rn An bo considered with reference to tho alteration 

Tho ndo has been held to leave untouched 
tho practice in Adnufsftj* of alfon-iDj' joinder 
of parties in colhsion salvage, and wagea 
• actions The Mar^chal Suchet 18!W, p 233 

tlio new rule subieet to tho control of tho (2) Stroud t Lauson L. R 2 (J B 44 
Court Other cases cited m tbo A P (l£dS) 

3l 
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to eudWe plaintiSa to jom m respect of distinct causes of action, lias been omitted, 
all reference to cause of action being omitted from this section, and 0 II deals 
with the joinder of causes of action 

Generally, as to parties, whether plaintiffs or defendants, eierj pei'Wi 
can sue and be liable to be sued, and may thus be a partj The Code, i\hich 
presupposes this rule, does not contain any proMsions as to who may be 
parties The portions of the Code which contam special proM«ions enacted 
on grounds of general interest, public con^en^ence or policy, and in tic 
case of the incompetent, for their protection, refer generallj only to the 
mode of suing or being sued in such cases Every person who has a ptunary 
right or interest which has been violated m such a manner as to give 
him a secondary right to relief, may bring a smt as phmtifi against any 
person as defendant against whom an order for enforcement of that right h 
ashed (1) 

Subject to a few exceptions, tho Common Law Courts were ngidl) ti'^d 
down to disposing of chmis atisiog between exactfj the same parties upon 
each side and in tlie same rights They could give a judgment for A ngaimt 
C or against C D and E, but they could not gi\ e tehel of one sort against 0 
ind of another sort against D and E Nor could they gn e relief of one hmd 
to A and of another kind to B, or of one kind to A and B joiatlj and another 
to A separately All the plamtifis, if more than one, bad to be jointly entitled, 
and all the defendants jointly liable, with respect to every single matter upon 
which the Court was asked to adjudicate In Chancer), on the other band, 
the course use to deal with the controversy or transaction forming the subject 
matter of the action as a whole, and endeavour to do complete justice to it 
and lor that object the Court insisted on all the parties interested lo 
tho subject matter being brought before it (2) The Chancery Eule has 
now been adopted as a general one by both English and Indian Courts 
See r 10 clause (2) post Tlic same person cannot, however, be both 
plamtill and defendant m a suit unless he appears upon the record m 
different capacities (S) 

In order to enable a person to sue, the right must be a real and eastjug 
one (4) T}ie legal interest must be existing at the date of tho institution of 
tho smt , (5) which must be brought by the person who, at the date of the suit, 
represents so fax as its subject matter is eoncerned the person tvHh whoui 
the original tran'^action took plicc (C) While the interest may be future, 

It must be a present and existing one at the time of the smt ilerelj 
“an expectation of tho po-^sibility of a future event which, if it occurs, 
may give birth to an interest/' is not such an interest as vvill give o right of 


(1) N-o Hukm Chsn 1, C P CX 350 cl tig ^ 
wliftro tli6 subject la more futlj diwussed 

(2) Wilson’s Judicature Acta 2nd cd 
notes on 0 XVl r 1 

(S) So It has been bel \ that a smt m tlw 
iimnu of a firm can be msintainod by or 
ag^in^t one of its membera in a cajacity 
ditfcn-iit to that ul partner Prcmji Ludlia r 


Doasa Doongersoy, 10 B S58, 301 (IbSC} 

(4) Bibco lamaoonnusa r Uoojjulffioueo 
Dosseo 20 W P. 72 (1873) 

(Sjiyisppaw BamaLakslunamms 13 
613 (1810) 

(0) Cosaalii Gunga t Daboo Dtst 25 
W R 118(18 6) 
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Milt (I) Tlir jnii*t li'oc conic into rii*tcn<r Wfun tlic <1 »tr of the Miit, 
in 1 tlif reforo a ml owncr’p ili^cWnncr mule in hoileprxit mn in n fiiit In* 1 mi 
lid 1 Tint fiiflicient to pne a plAinfiff n nclit to nnintiin a *iiit (.’) Hie }*!initifT 
inu‘t hAAc n Ful>*i«tinp cAii«e o(nftinn at tlir tune of tlie in*titiitifin of the Mill, 
nnl lie CAnnot Inkc aihintipc of cAcnt* lint Imvc Inppennl Fiili*rquenth (T) 
A FHit hr A person in mpert of nn net if) irJiidi he /mi neicr }>o 
injurion‘h nflrvlnl nt «II i* pmnature (4) J/e^xing fuch pcttenl ron- 
ndcFAtion*, it niAA he elAtrcl that the <]iic«tt<n nn to whrthrr there is 
A nplit to relief in btia ra«e nn*l on to the person m whom tint npht 
IS ACFlfd, and «gain*t wliom it ni.A\ he cliim«l and the nAture of the relief, 
nrc <}ue*tion« of sulj<tAnti\o Iaw and not pArt of the !aw of pTf>rt*lure which 
jn.AA re- Irict or cacii cxtingnnh Mich a nplit hut cannot crcAlc nr extend it (5) 
Tilt* jinttcr therefore does not come within the >rope of tin* CommeiilArj, 
and will not be dcAlt witli b\ it (G) The niles rchting to pirtics IahI down by 
the C<xlc refer not po much to the peri-oii* who uiaa be pArtie* ns to Iheir joinder 
.Is to defendAnts, tiifc po't 

“May be Joined” — Ihis eection, under the Code of 18SJ, wns held to 
be an enabling one, allowing a number of pLnntifls witli the same right to relief 
to join in one euit instead of bringing eepAralc suits It did not saj that all 
pcr'ons must be joined as plamtifo when the} hnd the SAinc caii«c of action 
ogAinst the defendant {() The present section is equally enabling llicrc is 
A di*ttnction between a joint right and a right injo}^ in coumion with othois 
111 the first ca«e it maj be nccc**4r> for all persons joinllj interested to bo 
joined ns parties, and if the) arc not joined the suit maj be bad for mHjomdcr (8) 
\\Tierc a person sues under a power of attorney, the principal’s name should 
appear as plaintiff (9) It was held that Act X of 18o9 allowed suits to bo 
instituted b) zemindars in their own names by their authorized agent*, but the 


(1) Danse Angel. 4 D P A J 531 

(2} Hari Gobmd Adlukan t Akboy 
Kumar Jlozumdar, 10 C 301 (ISSO) 

(3) Budlt Smgh r Kiradbarsn Koy, 2 
C li-J 431, 438 (1005) 

(4) Bhikdaree Singh v Kishea Prosad, 16 
W R 100 (1871) 

(5) Ilukm Chand, C P C 353 

(G) lb , at pp 353-307, the following sub 
jects are diacusced — p 353 Right to rebel 
of worshippers; p 355 Bight of suit of 
person for slander of hia relations , p 3*17 
Right of suit m respect of property bailed or 
leased, p 353 Suit by assignee of cJo$c tn 
action , p 358 Right of amt by transferee 
of property not in tia-nalerois possession, 
p 301 TOen agent may sue on behalf of 
principal , p 363 Suits by Co sharers A 
number of cases on these and other points 


wiQ also bo found m the notes to s 2C of 

0 Kincaly s Cir I*r Code, to which rcfcrcnco 
Day bo made 

(7) Baiiu Lai Parbatia v Bulak Lai 
Patbuk, 21 C 385, 383 (1807) As a general 
rule, however, all the parties interested in tho 
subject matter of a suit should bo joined 
in it whether as plaintiiTs or defendants 
Itajcudronath Dutt i Shaik Mahomed Lol 8 

1 A. at p 142 (1881) 

(8) Baiju Lai t Bulak Lai, eupra, at 
p 390, this difference between common and 
joint interest is tho basis of the distinction 
between necessary and proper parties Seo 
Hukm Chand, CPC 367, 3C8 

(9) Cbooneo Sooiid v Hae Pershad, 1 ,1 
H C B 277 (1809) 

(10) Ladleo Pershad v Gunga Pershad. 4 
A,H C B 59(1872) 
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o£ the Joint familj co plamtifEa (1) "Where the plaintifl h \9 atssioUed Ins rights 
during the pendency of the suit it is mcgolat to substitute for liis name that of 
tlic purchaser , but it is an urcgulanty which can be cured by the consent 
of the defendant (2) In a suit bj or agiinat unmeorpoTated partnerships, the 
names of all the partners had to be gi\en This js the nile of the old Common 
Law, according to uhich a paitnerahip is not a distinct legal entity entitled to 
sue or be sued in the firm name as a corporation In India, the only departure 
from it recognized iras in regard to corporations or incorporated coniparues 
authorized to sue or be sued in the name of some officer thereof, under eect 135 
of the last Code Sec now 0 XXTX r 1 (3) A firm thus could not sue or he 
tilled witliout the names of all the memhers of the firm being giaen in the plaint (4) 
See now 0 XXX 

The question uhether and in what circumstances a benaimdar is com 
petent to maintain a smt in his own name and without tho beneiicjal o'nncr 
being a party to the smt (5) has been discus-^ed m a number of tulmgs m the 
various High Courts and m xcgird to it a considerable conflict o! authont} 
prevails In those cases uhich approve (6) tlic right of the benamidat so 

(!) Kisbcn Pershad t HarNaraio 381 A fendant held estopped] , Ram BhurosM p 
45(1011) Bis^ssur, 16 W R 45i (1572) [tienamidsr 

(3) Beer thunder c ishaikh Tuineczood caa sue for land , defendant could not ni*i 
ilecn 12 tt R 87(18 (j 0) atOBLBSU 

(3) & 435 ol last Code Sco Cannau t 
Kylasli S5 W R U7 (1870) 

(4) Bulm DeUaii t \N ation B L B T B authority to sue t$» jiiJicata , foil 

001 000 (1808) OuDga Dutt t Dabce Das t Knshois 15 M 207 (I8D1}}, Nsnii 

25W R 118(1.870) SecnowO XXX. Kisboro v Abmad Ala, 18 A CD (1895) 

(5) IftUoreaVownet bcco pUiutiS there is, [bcQainidaT may sue for land, consent ptc 

ol course, no objection la KaUy Prosonno aumed, adverse decision res 

V Dinonatb, 11 B L R 50 04 (1873) it was BhoU Pcrsbsd v Ram Lall, 24 C 3b 3® 

held that tho teal owner should ha\o beta (1890) [suit to enforeo mortgage , cannot be 
CO plaintiff InSitaNatbv ifobmChundcr held that a suit by a benamidar can so 
5 C L E 102 (1879), it was said that tho extend to property instituted though it may 
Court ought to direct that tho beneficial bo partially detective , assigncea ot owner 
owner bo mado a party and ought not to wero added under s 32 utter institution of 
dismiss tho suit euit], Sachitananda i Baloram, 24 C C-14 

(6) Doq d Tdluch i Hurry Dey, Moit (1897) [suit foe forcclosuro and possession of 
249 (smt on bond) (see Gopcekristo Gosain land may bo brought by bonanudar , suit 
t; Gungapersad Cosain 6 JI I A 63 72 should not bo dismissed because beneficial 
(1854) tho Suircmo Court distinguisbiog owner not addt^d m a party— estopl'olj » 
b( tvrecn legal and equitable litlo allowed tho followed « Chovvdhiiry Kirtibas Das ‘ 
benamidar, that IS the party m whoso name Gopol Jm, 10 C L J 193 (1913), 
Iho title deed Was, to sue Sec Mohendra Ravji t Mahadev, 23 B b72 (1897) [* 
Natbi KaliPro8had,30C atp 272(1003)], bonanu certified purchaser can sue m his 

BhaishanVar i llanvallabh 1 B H C It own name even when tho true owner s name 

20 (1803) [possessory suit for land , held good u disclosed, per Ranade, J] , Bijjamma i 
if consent of owner could bo sfiown]. Pro Ncnkatarnmayya 21M 30(1897) [l»namiJsr, 
Bunno Coomar r Gooroo Churn 3MB 169 payee, or bolder of note may sue] , Dagdu 
(ISOj) [suit for declaration of right to land, t> Balvant, 23 B 820 (1897) [suit for 
real owner should sue , but benamidar may redemption , benamidar may maintain suit 
sue n» trustee if no objection)} Srrenatb in his own name). YadBamt Umrao 21 ' 
\ag i CUumlrtnath 17 M P 192 (1872) 380 (1899) [tjcnamidar mortgagee may sue , 

[suiv lor possession after foreclosure, de prtsious cases icmcmi 1) 
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1o Flip, iliP liplii ln« l>fpn KiFrtl |mth oti lliP fifl tint Jip i» tlir Inii'fcrrr 
iiiTiK-il in tlip rppi*lrro<l in«lnmirnt ronMituliiiR llio tnn«frr 'iinl tm tin 
principle lint i ronlnct rnn l>c rnforrrtl !•> ilic pirtir« wlio ln%r cntcrnl into 
it, partly on the proiind tint the (lefcml'int is p«toppcfl from mi«inp the 
•jnc^lion, and pirlK on the \ie\\ tint the Winniidnr imi«t he prcsnme<l to l>o 
Miinp on hchiif of the benefinil owner nr to put the STtne iilc-i into other 
word*, thit the suit is reillr 1 roiipht b) the betiefici'il owner throuph and m 
the name of, the benamidnr On the other hand those nilinps winch are 
adaer*e (!) to the ripht of the lienamidnr to sue are mainh ha»e<l on the ground 
that 1 suit cannot he jnaintaine*! an) person wlio f\iN to proac, if lua title 
IS challenpcil, that he has n real interest of hts own in the subject 
matter of the suit (2) In some ra«es it seems to hair lieen held that there is 
a distinction l»etxreen suits on l>onds and the lihe anil suits for immoveable 
property m that in the former rase a iKmamidar inaa, and m the latter maj 
not, sue (3) Hut caen in this the cases ate not uniform (4) As to bcnamidar 
defendants, «ce 7 «*/, and ns to adding a benamidar ns a party, r 10, post 
0 XXXI contains proai-ioas nlating to suits concerning propertj acsted in 
trustees The question has arisen m tins roiintra gcneralla with reference 


(1) Meheroonissa r Hur Giurn lloie. 10 
W B 220 (18C8) [suit for declaration of title 
to land, hell a benamidar liai no ripUt to 
maintain a tint in a Civil Court for property 
in which ho has no benefiewl intmtt), 
Fuaoclun Bibeo < Omdah Ililiee, 1 1 It I<. H 
Cn,tt (1803) [imt for potscMioii 1} l>enamHlar 
dismissed], Kally Prosoono i Dmonatli 
3fulbck, 11 B L. B 00, Ot (1873) (suit to 
hare sale set aaido] . Bihcc Tamaooniiisaa t 
WoolJulmonec,20^^ R 72 (1673)(euit sbouM 
In brought by real and not colourable owner] , 
Bhoobunctsar t Juggcsiuroc, 22 W R 413 
( 1874) [*uit for mopey on bond not maintain 
able], Judoo h<atlt % Girija Blioosun, 23 
aa R 446 (187S) [suit on bond , if plaintiff 
not real holder suit must be dismissed] , 8ita 
2«athr Kobin Chundrr, 5 C. L R 102(1870) 
[suit for possession of land secured by mort 
gage , Court was not xircpared to say that 
benamidar could sue in his own name] , Han 
Gobind r Ahhoy Kumar, IG C 364 (1889) 
[suit for land , held plaintiff as benamidar 
could not sue anil that neither the disclaimer 
of the real owner nor the fact that bo was 
a party to the suit made any diflerenec] , 
Timmalayappa t Swami Naskar, 18 Jf 409 
(1804), Issur Chandra t Gopal Chandra, 25 
C 08 (1897) [a mere benamidar cannot main 
tain a suit for ejectment, ho having neither 
title to nor posscs«ion of tho property], 
Baroda Sundari i Dino Bandhii 25 C 874 
(1808) sc 0 r W N 12 [a licnamidar 


has no right to sue for recovery of possession 
of immovealto propertv], Mohendra Nath 
< Kail Proshad, 30 C. 205 (1002) [the same]: 
Cliinnan r Ramachandra, 15 S( 54 (1891) 
[the Court pointed out that when tho cxccu 
tion of a document is proved further 
ciidrnrv is not required to show that tho 
transfereo has taken tho interest which tho 
document purports to convc> , it is not 
necessary to prove as against a third person 
tliat tho consideration passed but dis 
missed the appeal on its appearing that tho 
plaintiff hod DO interest] 

(2) Yad Ram t Umrao Singh, 21 A 380, 
381 (1899) As to alienation by benamidar , 
consent of true owner , equitable rights of 
puivhssor, see Barju Parsfaad i BirBhaddar, 
20 I A 108 (1890), ond as to bond fde 
transfer without notice that transferor was 
benamidar, 'Mir 5fahomed t Kishori Hohun, 
221 A 12D (1895), s c,22C 909 

(3) Mohendra Nath t Kali Proshad, 30 C 
2G5,atp 272(1902), Han Gobind t Ackhoy 
Kumar, 10 C 304 (1889), Bijamma t 
Venkatavamayya, 21 M 30 (1807), 8arat 
Chundcr v Kedar Nath, 2 C W N 2SC 
(1898) [a benamidar can sue on a promispory 
note] 

(4) Bhoobunossarv Jnggeasure*, 22 W R 
413 (1674) , Judoo Nath t Girija Bhoosun, 
23 \\ R 440 (1870) in both of which rases 
the suits VI ere hrl I not to be luaintainal I , 
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to suits by a benaraidar, wlio, as already stated, in some cases lias been held 
not to occupy the position ot a mete name lender, but a po'^ition analogous to 
that ot a trustee holding the legal estate 

This rule itself is not obligatory It does not enact that an) persons must 
join as patties It does not e\ en say that all persons who may be interested in 
the result of an action must necessanly be parties, (1) or that all persons must 
join as plaintiffs when they have the same cause of action against the defen 
dant (2) Not is it laid down anywhere else in the Code as to who must be joined 
as plaintiffs as distinct from those who may be so jomed , and though some 
idea may be formed from the provisions of rule 10 yet they cannot furmsli any 
general rule, as the first clause of the rule is restricted to the case of a 6ond 
Jide mistake and the discretion of the Court under the second clause is regulated 
by considerations different from those which must regulate the action of the 
plaintiffs themselves The exact character of the right is immaterial (3) there 
being no distinction between legal and equitable rights, so far as relief in a 
particular Court is concerned 

R 1 was introduced to prevent a miscarriage of justice from want of parties 
and to enable persona aggrieiod by the same act, or having the same 
right to relief to join in one suit instead of bringing separate suits (1) 
TJio former section was not exhaustive m words, and did not say that 
only persona referred to in it might be joined as parties The contrary 
might no doubt, have been contended fox on the authority of the maxim 
expressio unms persona cst ciclusto atunus On the other hand, it was held 
that there were clearly cases not falling withm sects 26 and 28 of the 
former Code, in which plamtiffs and defendants were and must be allowed to 
lom in a suit Tints persons having a successive interest were allowed to joia 
u8 plaintiffs , (6) and in the case cited, in a suit by a daughter to set aside her 
mother a alienation of the property she held as a widow, the daughter s 
son was allowed to join as a co plaintiff, though he could not acquire the property 
m lus mother’s lifetime And in some cases persons were allowed to 
join merely ex ahundanli cautela Thus a receiver of an insolvents evtate 
may, aHer the insolvent’s death, sue for everything due to his estate, but for 
greater security his executrux may be joined as a plaintiff (6) It is somewhat 
on a Bimihr principle, that, as a general rule, unless the policy of insurance 
has been legally assigned, and the assignment recognized by the insurance 
company, or unless there has been an equitable nssigument, and it can be shown 
that tlic holder of the policy has given value for it, the company is entitled to 
insist upon the legal representative of the assured being made a part) to the 
suit for the amount duo under the policy (7) IVlieie however, there was mis 
joinder of plamtiffs and causes of action it waa held that there was nothing 
to ne''C8aitate the dismissal of the suit, but that the party should be put to 
election and tiie plaint amended (8) 

(1) Gob nd Prasad t Cliandai Sebhar, 0 (18SG) 

A 4S0 401 (18S1) j)cr Edge CJ (C) Bachubal v Sbamji, 0 B 

(3)Bai}ulAli Bulak Ltd, 25 0.335(1897} (ISSS) 

(3) TliiVin CTianI G P CX 3"2 373- (7) R8;naram r Umrersvl Bite Assurance 

(4) Son Pa.ju TaI i UukU Lai 21 C 3S5 Co , 10 G L. P 5(11 (18H2) 

(ISO) \ (8) Aldnigp t Barrow, 31 C r02 (1007} 

(C) Isara^ana i CJ ei talammo 10 M 1 SeenotestoO II r 3 
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Relief — It vri8 fon»iJrrp(l that tin* cxprp<»ioii "t^c nqJl ' in Use then 
8al»*i*tinj; rnch‘hnilc ^rl« nntiJentiril with “any rij^f , ’ (I) and thcexpTc*«ion 
“ any rth'f" to l>e c<]ui%*nlent to the ” (J) In Somlw r inM’mith.CJ) 

W1I«, J , after oh'enin? that the wonl^ "iJe uyH to any rthrf claiwrd ' were 
“ the goremmg wonl« of the rale,” aaul that the meanine of the rule wn« " that 
where it i« doubtful in whom a ticht Fonzht to Iw enfotred la rc«tef!, it m per- 
in««*ible to put in nil po«»ihle claimant', hut it doea not mean that where there 
arc two nehts which arc e<«enti.allr different from each other, .and there i' no 
doubt a' to the person in whom each of tho<c nsthl* i' ae«tc<l it i« permi'siblo 
to roll two notion' into one ’ The Fnsli'h nnd pre»ent rule u‘c the word' 
“ any njh lo tchr/" 

“ In respect of, or arising oat of, the same act or transaction ” — 
Tlie word' “ in re'jvrt of tfe /a»ne^w«e a/ artion were nddnl m the «retion 
of the la't Code, ns taken from the coiTe<pon ling In^li'h rule on account of 
its extreme hroadne", speciallr with reference to the deci»inn in Booth r 
Bri«coe(4) in which eight per=on' were allowol to join in an action of libel, 
though no joint injury was shown The section wa' held not to niithorirc 
the joinder of several plaintiff' m re'pect of separate cau'C' of action (5) 
Under the last Code the exact effect of this rule, ns dependmfron the identity 
of the “ cause cf < k < iob ," had in the end lo depend on the scn«c m which that 
cxpres'ion was onderstood as used m this section It is m its broadest senso 
taken to denote the conditions of the maintenance of an action, which generally 
consists of a right and its breach Thus ctciy cau<e of action prcsuppo'cs 
the existence of a right , but it nuy be ob«eraed that an actual breach is not 
alwavs neces'ary to constitute a cause of action In some cases even an actual 
denial or refusal of the right is not necc«ary, and n suit maj be brought 
simply on the basis of a right Thus any pcr'on entitled to any legal 
character, or to any right as to any property, may institute a suit not onl) 
against any person denying but al o against c\erv one interested in denjung, 
hi9 title to such character or right (6) There was a considerable conflict of 
opinion m cases in which a breach is essential to constitute a cause of action, 
but the question was whether the breach alone will do that, or the right infringed 
also must be considered a part of it Earlier decisions of the Bombay (7) 
and the 3radra8 (8) High Courts were in favour of the construction, 


(1) Gort r Rowney, 17 Q B D 603, fer 
Bowea, L.J 

(2) Smurthw&ite r Haonay (ISM), A. C. 
500, JMT Lord Herschell, L.C , adopted m 
Haramoni Dossee r Han Cborn Chowdliry, 
22 C at p &11 (1805) As to the corte 
spondence between this rule and Explana 
tion M of B II, SCO Somasundara r 
KnlandaiTelu, 23 3L 457 (1904) 

(3) (1893), 1 Q B 772 

(4) 2 Q B D 496 

(5) Mohima Chandra r Atul Chandra, 21 
a &40, frl3 (1897) 

(C) S 42 Act I of 1877 , Hakm Chand, 
C P a 377 


(7) Nosserwanjt 5ferwanjt v Gordon, 6 
D 299 (1882} (ia a emt ggstast a ecrarpasy 
and its directors by tho agents two of 
whom were shareholders the plaintiffs were 
not allowed to join a causo of action based 
on an agreement with a canse of action 
common to two only as shareholders], 

(8) langammal r Chinna t cnlatammal, G 
JIL 239 (1883) [where a Hindu widow and 
her adopted son sned together to recoTer 
la tnily property the suit was disallowed as 
the claims of mother and son were conflicting 
This case, however, has been explamed and 
dtstingnished in Pinapati t Pinapati, 2G 
XL 617 (1903)]. 
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wliifli mcludcd nol onlj the ict of \ioIatioTi complamed of, lut also tlie 
right violated by that act The Calcutta High Court, on the other hand 
held, in Haramoni Dassi v Itin Chuni,(l) that the expression “ ca\m of 
action” must be understood as used in this section of the old Code “in its 
popular sense, so as to include the facts constituting the infrmgement of the 
right, but not necessarily also those constituting the right itself ” According 
to this view the qualification implied in the words “ in respect of the sam 
cause of action” was satisfied if the facts which constituted the infringement 
of the Tight of the several plaintxfis were the same, though the facts consti 
tuting the right upon which they based them claim to that relief in the altema 
tive may not be the same hlacpheison and Banerjee, JJ, obsened 
that that construction nas necessary, as, if the expression were taken in the 
other sense “it is difficult to imagine a^case m which two plaintifis can 
claim the same relief in the alternative in respect of the same cause of 
action that is in respect of the same right and the same infringement 
thereof , ’ and “ from the very fact of thorn claiming the same relief in the 
alternative the facts which constitute them right to it, as alleged by them 
must be not only different but also conflicting and mutually exclusive " This 
decision vas in accordance with a preceding one in the Bombay High Court, 
m which an adopted son and bis mother made common cause to set nude an 
attachment which with the proceedings consequent thereon were held to con 
stitute the sole cause of action in the case (2) In an earlier case in the same 
Court where managers of a temple had passed a rule restraining the right of 
persons to enter the temple, it was held that all could join m a suit for an m 
junction (3) Both these cases were opposed to the Mew taken m the earliest 
Bombay case and were in accordance with that interpretation which was 
placed on the words “cause of action' by the Calcutta High Court Tins 
interpretation was adopted m the most recent decisions of the Bombaa (4) and 
StadrasfS) High Courts The AUababad High Court also appeared to take 
the same view Thus (6) persons having difieient reversionary shares in a 
certain estate held by a widow were held entitled to sue jomtiy to aaoid a 
deed of gift of it made by her Oldfield J observed that tbo plaintiSs 
though owning different shares in the property, were alike affected by the 
deed of gift and acts of obstruction of the defendants to their possession, and 
rofgiit jom rn bringing' the smt And that view prevailed on appeal to the 
Full Bench Probably therefore it may be stated that had this section been 
unamended, that view of the term “ cause of odion *’ which was adopted by 

(1) 22 C 833 (1895) foil m Sundsr Jlie (1901) the Court stated, though it was not 
^ llansman dha, 33 C 307 (1900), Aldridge necessary to decide the point, that they wero 
c Harrow, 34 C G02, 008 (1907), » c, 11 inebned to sgiee with thn Calcutta cw, 

( W N 083 B c 3 Bom L. It 878 

(2) Folorapai Budraptv, lOB 110(1892) (6) In Pmapati t Pmapati, 20 II 017 

(3) Xalidas t Gor rarjaram, K* B 309 (1003), tho Court ogrecd walh the Calcutta 

(1891), and several mernbers of A caste havo clccuton, though it considered ft* c*rn 
liocn allowed to join in a suit against trustees previous decision not in conflict with it 

for nmladmmirtration Thakersey t Hurb- (O Ram Sewak Ringh i Nakehed Smgh, 
hum.RB m 4’'0(18S3) 4 A, 2n (1882) 

(4) Inlnrajlftl* Ramdat 20? 2'’9, 265 
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tlir CaViilH Hiji (%i\iff T\oiili! m fiiturr Iii\c nil<)j»lo<l hj nil tlic IIicli 
Courts 

Kvcn according to tlu^ \ icw of tlic cxjircssion *' Mt/*c o/* nrtjon," liowp\ or, 
c\rry fcparafc act cuKing injurN to a prn*on constitutes a separate cnu«c of 
action Thus where a number of {irisoncrs acre unlawfully detained in jail 
after the expir) of their term, the cau*c of action of each in a suit for damages 
acainsl the Superintendent of the jwl was held to he separate, ns the actual 
acts of detention, c\en if simultaneous, in respect of all the persons would be 
gcncralK difTcrcnt in the case of each person detained (1) In the ca«c cited, 
thirteen persons of the crew were on the same day consictcd of desertion, ond 
detained in the same eircumstancea and released at the same time , and they 
brought a suit for an aggregate sum, and it was held that there was nothing 
to juslif} their joining together in one suit The headnotc of the cose obseracs 
that they were committed to jail nnder one warrant, but there is nothing in 
the Report itself to bear that out, and the point would be immaterial tinier 
the act of detention were deemed to be one (2) .‘'o where six persons jomtlj 
sought a declaration that certain proceedings of a District Temple Committee 
rcmo%nng them from office were illegal the plaint was returned, the serongftil 
cbsmissal of each forming a distinct cause of action (3) And a phmt was 
directed to be amended where there was an assault b> two persons on the same 
occasion on two other persons (4) In a recent ease m which six persons 
jomtl} sued for libel, it was held that though the injur) was caused b) one 
act of the defendant, )et each plamtifl bad a separate cause of action in 
respect of his own reputation (5) It was not always cas) to determine what 
IS a separate act, and how far the unity of the net ma) be affected by a 
difference in the objects or persons offected by it Tlius where two persons 
Imng in the same house were plundered of their bc% cral properties at the same 
time, and sued jointly for the value of the properties plundered the 
objectionof misjoinder Was not allowed to prcvoi! , and Loch, J, in delivering 
the judgment of the Court, said “ The cause of oction is common to both \’i 2 
the attack on their residence, the time wJicn the injury complained of was 
committed, is one and the same, and the parties who committed the injurj are 
also the same in both cases No Court is ousted of its jurisdiction by the form 
of this action, and the irregulanty, if an) there be docs not injure the 
defendants but is in their favour, inasmuch as the) have to defend one 
instead of two actions , and justice can be done in the form in which the suit 
lias been brought The cause, the time, the place and the parties charged, 
being the same in both instances, the fact that plaintiffs have not a joint 
interest in the whole of the property plundered bj the defendants is insufficient 
to put them out of Court ” (G) 

Cause of action is essentially different from subject matter and the cause 
of action mentioned in sect 2G in the last Code could not in any case be identical 
with the subject matter, the identity of which was generallj held to be the 


(1) AUSerangt Beadon 11 C. 521 {1885) (4) Varajlal v Ramdat, 26 B 259 (1901) 

(2) llukin Chand, CPC. 379 . (5) Aldndgo i Barrow, 34 C. C62 (1907) 

(3) Ramanuja v Devanayka, 8 M 301 (6) JtigobundhooDuttr JIascyk,1864,\V 

(188 ) B 81 See Ilnk-m Chand, C P C 379 
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test of the application of the corresponding early rule of the English 
Supreme Court The rule enacted in that section vras narrorver or broader 
according as the cause of action was understood in the hroad or restricted 
sense abo\ e mentioned (1) Thus in the case (2) to which reference has 
already been made, Innes, J , observed that if some such words as *' t)i rajKcl 
to a particular subject matter ** stood in place of “in respect of the same 
cause of action,’ the suit might not have been bad for misjoinder , but that 
“ looking to the language of sect 26, and that of the latter part of sect 54 
(of the former Code), as they jointly stand, it appears to us that the Code does 
not authorize the joining of plaintiffs m a suit in respect of distinct causes of 
action, in which they arc not mtereated, and their interests are not merely 
conflicting but antagonistic ” On the other hand, Tyrrell, J , in pointing out (3) 
the distinction between the cause of action and the subject-matter, observed, 
that “ the plaintiffs had distinct and separate subject matters of action, to 
wit, tbeir separate shares in the estate possessed for her bfe bj the widow m 
alienating the property to N , to the jeopardy of the future rights of the plaintiffs 
as her reversionary successors to two thirds of the estate , “ and that “ the 
plaintiffs therefore, though unconnected and separate in respect to the subject 
matters of the suit were conveniently and nghtJj joined in vindicating the one 
interest comnion to them all, centreing in the mam issue in th® case, which 
was simply the nature and extent of the widow s dominion over the estate she 
admittedly possessed ” 

With a view to meet these various difl&culties the Legislature has now 
omitted all reference to cause of action and broadened the rule of joinder m 
accordance with the procedure of Enghsh Courts, as to which tide onlc 

“Jointly "—Thus where a person sued his brothers for his share of their 
deceased father’s estate but was transported for life, bis sons were made co 
plaintiffs, on the ground that they would be co onneis with their father in the 
ancestral estate , the High Court observing that “ it is true they would be m 
law sufficiently represented by their father but in fact they might not be 
represented effectually ’’ (4) 

“ Severally " — ^In the Court of Chancery there were many cases m which 
CO plaintiffs might severally be entitled to the same rehef and might, before 
the Judicature Act, ba\ c been properly joined although their claim was neither 
joint nor alternative (6) 

“ In the alternative ’’ — ^Thesc words apply to cases in which there is a 
doubt as to who is the person entitled to sue upon the cause of action, as in 
the case of a sale to an agent, in which it may be doubtful whether the principal 
or agent should bue, or to cases where parties liave different and con 
Dieting interests in the same subject matter, and an act is committed 
which gives the same cause of action to either party, according to the 
eventual determination of the Conti as to uhich of the two is entitled to reco\ cr 


(1) llukm ChanJ. C P C 370 Singh 4 A 201 (18S2) 

(') I injnnitnal r \ entataminnl (1 3L 239 (4) Narakkat Narayana 6M.33l(18S ) 

(1682) (9) Smurtliwaite r ITannay, A G COl 

(3) P-'c Ram Sevrak Singh r Nakded <1891) 
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fti in a n'o in wliifli tlf iKintifl^ wmt ic<|'*yti\clr n Rfccncr appointed 
to tiV«* p »*»fwon ot nn<l mnnigr n collw'n liuvncf^ ami otlirr pftfon^ 
wl o wrrt' rxfvrntoTS of tlir xm!I of an cquitiHc morIgapiH' of flic collicrj 
Tiicr Furil (or ilmnprs for n i^rongfiil Ie%\ of o\octition npainfit the collier), 
winch wa^ n Irc^iny pi\ing ri«o to a right of arlinn in which the plaintiffs 
were f«vrrall) or, at all c\en*s Bltcrnnti\pl) inlcrcelcd (1) In a Buhfcqucnt 
dcri'ion in which this passapo was rilotl iho Court Fsul, with reference to the 
\icw tahen in the earlier ea<e a* to the meaning of the term “ caii»e of aetton " 

“ We feel no douht that the cases here suggested ore among those to which 
the words * in f^c aUerptUirf * arc intended to applv , hut what we feel some 
difTiculty in understanding la as to how the principal and agent in the one cafe 
and the parties basing different and conflicting interesfa m the other, can he 
faid to base the aame cause of action if that etprc'sion he tahen to include 
the f^cts which constitute the tight and its infringement when the fads 
which constitute their rights must he different ’ (2) A plaint was held not to 
ho had hccausc it prajed for a decree in faaotir of all the plaintiffs in certain 
allegations, or in the altcrnatne in fasour of one of them, if other allegations 
should he proved (3) 

Rule 2 Separate tnftla —Sec notes to 0 II r C 

Rule 3 Joinder of defendants— The third rule (4) (which [modified 
to meet the amendments made in r 1] corresponds witli sect 28 of the la«t 
Cod'*) IS now Buhstantiall)’ the same os r 4 of 0 X\1 of the Rules under the 
Supreme Court of Judicature Act 1873 The former section differed 
from it in that the Indian Legislature had introduced the words " tn respect 
of the tame mailer ” The English rule has hcen construed to embrace cases 
in which the cause of action is not the samefC) hut not those m which the 
actions are based on entire!)’ disconnected act* (0) Tlie terms of the English 
rule were held to be wider and more general than the terms of the 
former section (7) specially as its application was Buhject to &s 44 4D of the 
former Code, dealing with the joinder of distinct causes of action It was 
said with reference to the former Code that the Indian Legislature had in Bcveral 
ways shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed in Engli«l\ Courts (8) It thus altogether 
omitted to enact anv provisions corresponding to it 48-55 of the Order dealing 
with the third party procedure and to rr 5 and 7 of the Order the former of 
which provides that “ it Bhall not he necessary that every defendant 


(1) Lingammal V tcnkatammal CM 239, 
213 244(1882) 

(2) Haramoni Dassi r Kan Cliura Chow 
aUry, 22 C at p 940 (169 j) 

(3) Lakslimakka t) ^agi Rcdh 28 M 
COO (1004) 

(4) See Hukra ClianJ CPC 408 

(5) Child r Slenmng 5 Cb D 605 

(G) See Slathappa Chetty r Sfutbu Palani 
27 'SL 60 (1003) citing Burstall t Bcyfui 26 
Cb D 3 j ‘saddler i Great ttestern Railway 


Co (I89C) A C 450 , Gower t Couldridgo 
(1897), 1 Q B 3tS 

(7) Muthappa Clietty i Muthu Palani 27 
M. 80 (1903) But in Kovoun Basivj v 
TalUparagada 35 M 39 (1010), it was held 
that tho test whether sect 28 of the last 
Code appl cd was not whether the causes of 
action were the same hut whether the relief 
was sought in the same matter 

(8) Sec l^arsmgh Das t> Mangal Dubey, 
SA.atp 170(1882) 



522 


THE CODE OP cmii PROCEDUKE 


PiPST *^cHri> 
0 i.rr 1 3 


test of the application of the corresponding early rule of the English 
Supreme Court The rule enacted m that section was narrower or broader 
according as the cause of action nas understood in the broad or restricted 
sense above mentioned (1) Thus in the case (2) to wlucb reference has 
already been made, Innes, J , observed that if some such words as “ m resj^cci 
to o -particular sul^ect waller ” stood in place of “in respect of Ike satiie 
cause of action,' the suit might not have been bad for misjoinder , but that 
“ looking to the language of sect 26, and that of the latter part of sect 64 
(of the former Code), as they jointly stand, it appears to us that the Code does 
not authorize the joining of plamtiOs m a suit in respect of distinct causes of 
action in which they are not interested, and their interests are not merely 
condictmg but antagonistic ” On the other hand TyrreU, J , in pointing out (3) 
the distinction between the cause of action and the subject matter, observed 
that “the plaintiffs had distinct and separate subject matters of action, to 
wit, their separate shares in the estate possessed for her life by the widow m 
abenating the property to N , to the jeopardy of the future rights of the plamtifis 
as her reversionary successors to two thuds of the estate,” and that “the 
plaintiffs therefore, though unconnected and separate in legpect to the subject 
matters of the suit, wore convemently and rightly joined in vundicating the one 
interest common to them all, centreing in the mam issue in the case, which 
was simply the nature and extent of the widow s dominion over the estate she 
admittedly possessed ’ 

With a view to meet these vatioue difficulties the Legislature has now 
omitted all reference to cause of action and broadened the rule of joinder in 
accordance with the procedure of English Courts, as to which vide ante 

" Jointly.” — Thus where a person sued Ins brothers for his share of fieir 
deceased father’s estate but was transported for life. Ins sons were made co 
plaintiffs, on the ground that they would be co owners with their father m fhe 
ancestral estate , the High Court observiBg that “ it is true they would be m 
law sufficiently represented by their father, but in fact tliey might not he 
represented effectually “ (4) 

“ Severally.’ — ^In the Court of Chancery there were many cases m which 
CO plaintiffs might severally be entitled to the same rebef and might, before 
the Judicature Act, have been properly joined although their claim was neither 
joint nor alternative (6) 

“ In the alternative ’* — These words apply to cases in winch there is a 
doubt as to who is the person entitled to sue upon the cause of action, as in 
the case of a sale to an agent, m which it may be doubtful whether the principal 
or agent should sue or to cases where parties have different ond con 
flicting interests in the same subject matter, and an act is committc 
winch gives the same cause of action to either party, according to “i 
eventual determination of the Commas to whicli of the two is entitled to recover 


(1) HukniCliftnd.C P C 179 Singh 4 A 201 (18S2) 

(2) Lingammal I tenkafamnwl OJI 230 (4JiJaraIkat Nara/ana 6fiL33V{l 

(16s2) («) ‘Ijnnrthwfthe r Ifanna^, A C. 

(3) Ham ‘^cnak ‘'ingh e Nakclcd (Ifioij 
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ns «n n cn'f' m wltoli tl r writ* rr«i rrtixrlv n Rrrcnrr n|jK)iiitfd 

io faVr p>««i'«;5ion of nml manspr n collirrs luMncfs otkI (tier perfons 
«1o worr rxrciiloTfl of thr will of nn cijiiifnllc niOTtpspre of tlic collifij 
Tlirv furl for <Unnprs for ft vtoiipfiil lets of rtrciitinn npnitift flic collicrj, 
wl ifh was n trr«p'\*sS p"ing ri«r 1 o a nplit of notion in winch the plaintiffs 
were fcvcrslly or, at oil c\cn*s nltornatncl) intcrcftrd (1) In a eubfcqucnt 
(lrri«ion in w) ich tins passapr was nlr«l Iho Court fsu! with reference to the 
\ lew taken m the earlier rase a* to the meaning of tlic term “ entire o/'nrtion ’ 

'* A\c feel no doult that the cases here supprsted ore nmonp Ihofc to which 
the words ‘in ife aUernatirf* are intended to nppK , lint what we feel aomc 
diOicultv in understandinp is as to how the principal and opent in the one cafe 
and the parties haainp diflorent and conflicting interests in the other can Ic 
paid to ha\c the aamc cau«e of orlion if that ccprc'sion he taken to include 
the facts winch constitute the iipht and its infringement when tic facts 
which constitute their rights must he different (2) A plaint was hold not to 
he bad because it prayed for a decree in faaotir of all the plaintiffs in certain 
allegations, or in the altcrnatiae in faaotir of one of them if other allegations 
should 1 e proved (3) 

Rule 2 Separate tnals — SecnoteatoO II r 6 

Rule 3 Joinder of defendants— The third rule (4) (which [modified 
to meet the araendmenla made in r 1] corresponds with sect 28 of the last 
Code) IS now substantially tiic same as r 4 of 0 X\ I of the Rules under the 
Supreme Court of Judicature Act 1873 The former section differed 
from it m that the Indian Legislature had introduced the words in respect 
of the same mailer” The English rule has been construed to embrace coses 
in which the cause of action is not the same (3) but not those in which the 
actions arc based on entirely disconnected act* (C) Tlic terms of the Engbah 
rule were held to bo wider and more genera) tlian the terms of the 
former section (7) specially as its application was subject to ss 44 45 of tho 
former Code dealing with the joinder of distinct causes of action It was 
said with reference to the former Code that the Indian I ogislature had in several 
ways shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed m Enghslx Courts (8) It thus altogether 
omitted to enact anr provisions corresponding to rr 48-55 of the Order dealing 
with the thenj party procedure and to rr 5 and 7 of the Order the former of 
winch provides that "it shall not be necessary that every defendant 


(1) Lingaiomal V \cnkatammsl 61L239, 
243 244(1882) 

(2) iraramoni Dassi t Ilari Churn Chow 
<lhry, 22 C at p 840 (189 ) 

(3) Lakahmakka v Isagi Peddi 28 SI 
COO (1904) 

(4) Sco Ilokra Chand C P C 408 

(5) Child t Stenmng 5 Ch D 695 

(6) See Sluthappa Chetty r Muthu Patani 
27 5L SO (1903) cit ng Burstall r Beyfo* 26 
Ch D 35 Saddler i Great tVcsternRalway 


Co (1896) A C 450 Gower i Couldritlgo 
(1897) 1 Q B 348 

(7) Milhappa Cl etty I MutI u Palani 27 
31, 80 (1903) But in Kovourt Basm v 
TalUparagada 35 SI 39 (1910) it was held 
that tlo test whether sect 28 o( tho last 
Code appl ed was not whether tlio causes of 
action were the eamo but whether tho relief 
was sought in the samo matter 

(8) Sco Narsmgh Das v Jlangal Dubey 
SAstp 170(1882) 
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shall be interested as to all tlie reliefs prayed for, or as to e\cr}' caii'se 
of action included m any proceeding against him " Engbsh r 7 ptovnles 
that * where the plaintiff is m doubt as to the person from whom he 
IS entitled to ledress, he may join two or more defendants, to the intent that 
the question as to which, if anj of the defendants is liable, and to what extent 
may be detenmned as between all parties ” These observations are no longer 
applicable The Uraiting words *‘»n respect of the satm matter” have been 
omitted , the English it D and 7 have been incorporated m the present Code 
as rr 5 and 7 of the present Order , and power has been given to promulgate 
further rules The question of the joinder of defendants must now be dealt 
with on principles substantially the same as those which go\ ern the Enghah 
Courts in the same matter 

Persons — See notes p G13, ante In the under mentioned case (1) it 
was held that the rules by which the Poona Cantonment Committee was created 
did by imphcation though not by express words create the committee a corpora 
tion for the purposes of the conservancy of the cantonment It could therefore 
sue and be sued in its own name on contracts entered into in its corporate 
character 

' May be joined ” — It was held that the provisions (2) of sect 28 also, 
like those of sect 26 of the last Code, were neither imperative (3) and ohligafoty, 
not exhaustive The third rule is in the same terms as sect 28 of the Code of 
1882 except as to the omission (which is of importance) of the words " in respect 
of the same maCleT and the introduction of words which bring it into 
conformity with i I Additional power to make certain persona defen 
dants IS given expressly by r 6 and there are several other cases in which 
petaous may and in fact must, be joined as co defendants though ‘ 
r%ght to rehe/' is not alleged and cannot be alleged, to exist against them 
Reference may be made to the case of co sharers and others who ought to join 
asco plaintiffs andintheirrefusaltojomassucb.muBtbejoinedaBCO defendants 
There ore besides persons against whom no right to relief exists or is 
alleged to exist and against whom no relief la or can be claimed hut 
who must be joined as co defendants for an effective and final detcrmina 
tion of the suit or “ u/iose presence hefore the Court may he necessary m 
order to eno6fe the Court effectually and completely to adjudicate upon and settle oil 
the questions iniolvcd tn the suit ” and whom the Court maj, on that account, 
implead under r 10, and therefore it moat be permissible for the plaintiff to 
implead is defendants in a suit In the case noted (4) the minor brother of 
a person who had eutered into a contract was held to be rightly joined as 
defendant, oven though no decree for specific performance such as was 
ashed against the party to the contract, could be ashed against him, the 
decision proceeding on the ground that the plaintiff was interested m Jioimp 
the minor before the Court, “in order to obtain an adjudication against him, 
as well with regard to the existence of the contract as with regard to the question 

(l) Cantonmoot Committee r<wi» v (1881) 
lliiiorj, 14 15 SSOflSSO) (4) Alagappn i ^w*ramasundarft, H 

(i) Ifukm Chan! C P C 400 SH (i8&l) 

(h) r/Ktal Motlah r KoUy Dms 8 C 215 



whcllirr llio contract is of fucli .1 iiittirc 01 to !>t bimlinp on luni ” 
A l<*a<ling m*tanco of this nccc*Ait} of joinder it found m the cn«c of suits on 
inortgagci, in which, on the grounds of equity and pood con«cicncc, it has long 
been considered a penrni rule in J-npIind as well ns 111 India, tint all the jicrsons 
having an interest in the inortgagetl juoi'crl) must be impleaded as parties (1) 
Unbhc the right of joint contraclecs, ahcii two or more persons make a joint 
promise, the promisee inaj , in the absence of express agreement to the contrarj , 
« ompcl anj one of sucli joint promisors to perform the whole of tlic promise (2) 
And in suits on joint torts, the tortfeasors maj be sued jointlj or separately 
at the option of the plaintiff, as their responsibiltty has been held to he not only 
joint, but Bcacral also (3) The distinc'ion betneen tins rule and r 10 is tins : 
the former refers to the action of a jilAintifT at the time of presentation of the 
plaint in joining m the same suit as defendants parties against whom the right 
to an) relief is alleged to exist , while the latter refers to the action of the Court 
at a stage subsequent to the presentation of the plaint in adding a part) either 
as plaintifl or defendant, whose presence, in the opinion of the Court, is neces 
saty (4) 

The Code does not contain any express proiision as to who should he con 
sidcred necessary parties, and what would be the effect of the omission of a 
plaintiff to bnng on the record all necessary patties It 13, liowcier, by implica* 
tion shows that an objection for want of parties is a \alid objection to 
a suit or piococdiDg , and this section and r 10 by implication show who 
ato to be deemed necessary* parties Heading this and r 10 together, it 
has been held that in order that a party may be considered a necessary party 
defendant, two conditions most be satisfied— yirat, that there must be a right 
to some relief against him in respect of the matter imolvcd in the siut , and 
tcaond, that his presence should be necessary in order to enable the Court effee 
iually and completely to adjudicate upon and settle all the questions inaolved 
in the suit (I) 

In a recent case in the Allahabad High Court where inortgagccB suing for 
recovery of the whole of the mortgage money by sale of the mortgaged property, 
omitted by an oversight to implead persons who owned a share m the property 
distinct from the shares owned by the other defendants, it was held that only 
so much of the claim should be decreed os related to the latter shares (G) 

It IS necessary, however, to concur in the language of Judge Story, m 
uhici he states the Jinpna&ilaJjty oS Joying down any ruJrs wbjch siaJJ he of 
um\ersal application to the joinder of parties m equity, observing that 
“ whether the common formulary be adopted that all persons materially 


(1) Hukm CLaiid, CPC 409 Hiurulo 
lias been enacted ms 8S of the Transfer of 
Property Act, 1882 Under this rule the 
plaintifl “ may,’ but under ■ 85 of the Art 
cited (now incorporated in tho Code as 
0 XXXIV r 1) ho must, make persons of 
whose interest ho has notice, parties to tho 
suit See Lala Suija Prosad I GoIabCband 
27 C 724, at p 759 (1900), ‘'iJhcswanProssd 
V Dbaranjit Narain, 19 C I* J 437 (1914), 


Gancshi Lai v Charan Singh, 33 A 247 (1J13) 

(2) Contract Act s 43 

(3) beo eases cited in Ilukm Chand, C. P 
C 413 

(4) bailajananda t Umeshananda, 4 C W 
N 462,404 (1899) 

(5) Durga Charan barkar t Jotmdxa 
Mohun Tagore 27 C 493, at p 497(1899) 

(6) Ganeshi Lai 1 Charan Singh 3%> \ 217 
(1913). 17 C U N ccLXi,x\Ti. 
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jnteresteil m the suit, or in the subject o! the buit ought to he made parties, 
or thit all person? materially mterested in the ob 3 ect of the suit ought to be 
made parties, we csprcos but a, general truth in the application of the doctiine, 
which is useful and valuable indeed, as a practical guide, but is still open to 
e'lioeptions and fiualifioations and hmitatious, the nature and extent and appbea- 
tioa of which are not, and cannot independently of judicial decision be alwaj’S 
clearly defined ”(1) 

In a suit for declaration of right against a proprietor of an estate it is 
necessary that the proprietor himself be made a party to the suit, not his l.annh^i 
only K decree against the latter does not bind the former The kannSah 
may, of course, be retained as a party if it is intended to mahe a personal 
claim against lura (2) As regards benamidar plaintiffs, see arile Apluntifi 
IS entitled to a decree against a benamidar defendant who has covenanted 
with him for the ijuict enjoyment of property (3) In a suit for rent, defendant 
pleaded non habihty on the ground that he was a benanudat and that 
111© jote belonged to A It was held that the Court w as not competent to 
introduce A into the suit, against whom no relief had been souglit by 
tho plaintiff (4) Dnrput/niar md Seputmdar arc proper, though not necessary, 
parties (5) In a suit for pre-emption the vendor is not a necessary party (6) 

“ Any right to relief It is not necessaiy that the relief to which the 
right 18 aUeged to exist should be the same (7) Whether there is a right to 
relief in any case depends on the principles of the substaatii e law applicable, 
and tefcrcnce is made to a few typical cases in the test book cited (8) In the 
under mentioned case, (9) the absent decree holders were held not to bo merely 
parties against whom the auction purchaser defendants \\ ere entitled to claiiu 
some indemnity, but persons against whom a right torehof existed in the plaintiff 
if the suit was well founded 

“ In respect of or arising out of the same act or transaction ” — 
See notes, ante, in particular note under •'ame title, and the next p'lragr'iph but 
one post 

“Jointly, severally, or m the alternaUve” — The right to lelitf may 
exist jointly, severally, or m the alternative (10) liiesc latter uords refer 


(1) I Story, Eq P C 7G (e) 

(2) Madho Rao t lhakuf Pcrsliad,^ 

127 (18GS) 

(3} Somasundacaiu t lischcr, 10 M CO 
(1803) 

(4) aioharancc Sumo lloyco t Bykunt 
Chunder, 22 W B 17 (1870) fdcIrDdiiat 
iltad wLen plaint filed Court cannot hear or 
rccoivo wntlcfi stalcznent from person not & 
lartyl 

(5) Upendra v Sheikli Sobhan, 15 C I J 

(fl)l{arbansv TotaSahu, 32 A H(IOOO) 

(7) \lagappa t ‘^ivaramasundara, 1*> M 
2JI,215,2ie(l931),«*anfc,p 521 


(«) Hokm thand, CL P Cr 112 - 118 , nbeto 
also wdl bo found lUscUSsed tbo question s» 
to how far public oSierrs and GoTtmment 
may be made def<-ndaut8 
(D) Durga Charan Sarkar « Jclmdra 
Molian Tagore, 27 C 403, 19G, 409 
(JO) Por dluatralioni a<y> notes to Annual 
Praetlee, 1914, Ord XM r 4, and Ilukm 


to sue jointly or in the altcrnaliic But tbi' 
ca*® has not lystn followed in liyathorai f 
banthuMccra, 31 M 232(1^'^) 
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jinnianh lo like tlio«p of prinrij»»l dcl»t«*r nnd futcU in wLicli lutli arc 
Inkle, I'Ut till creshtor inn, at hn option, enforce Im riplit npainst either, 
though not ngiin^t both The\ nre not restricted, ho\\c%cr, to tho^c 
Tnd find opphcition al'o wlicro the pHintill lias no option, and the Iiahilit) 
depend'^ on the facts ns the) jni> be found (I) Thin, in suits on contracts 
entered into b} an agent and repudiated by the principal, both the principal 
and the agent jnaj he ]oinetl as defendants uith n claim for relief against them 
in the altcrnatne (2) ^\*herc the claim uas to hs\e a nioliirrari patta enforced 
ns agam*t the co sharer granting it and the other co sharers who repudiated 
It, and in the nlternatiac lo ha\c tho safamt paid for the patta returned, it 
aras held that the suit was in substance to enforce a contract to place tho plain* 
tifl in po«'C*'ion of the land under the patta and to dcclirc his rights to 
it a« against all the defendants, and to a^k for compcn'atioii as ngaimt the 
defendant* granting it, and that such alternatiac claims might be allowed 
against one or more of the defendants (J) In a auit ba a purchaser of land for 
arrears of rent against the tenant and the tender, to isiiom tho tcnuit 
alleged liaauigpaid the same, tlte twodefendants were held to be propctlj joined, 
and a decree against the \cndor was sustainet] on appeal (1) Tho plaintiff 
in a suit to rccot’or mono) from certain persons alleged to hate borrowed monej 
from his agent, is entitled, when the alleged debtors deny the loan, to make 
his agent a co dcfendint and pray for a decree m the alternatno 
against such agent (^i) 

Omission of the words “ In respect of the same matter " —It was a 
subject of doubt under the Code of 1832 whether the use of the two expressions 
“cause o/ action" and " tame matter," in sects 20 and 28 re8pecti>cl) of that 
Code, was intended to convey any distinction As already pointed out, r 1 
now omits all reference to cause of action The subject will be found further 
dtscusoed in the notes to 0 If r 3, dealing with the question whether that rule 
IS a proM«o to this ^Miethcr the terms be synonjmous or the latter more 
comprehensive than the former, it was held that if there were but one cause of 
action the joinder of defendants was justified (0) On tho other hand, where 
there were separate causes of action againvt separate sets of defendants, it was 
held that the trial could not proceed (7) The difficulty arose in cases where, 
though there may be 6tnctl> different causes of action, the joinder was sought 
to be justified on the ground that there was jet “Me sawic matter,” as to which 
see 0 II r 3, post This raised the question whether assuming that the latter 
term was more comprehensive than “ causp of action," sect 28 of the last Code 
(corresponding with rule 3 of this order) was not controlled by the section 
correspondmg with 0 II r 3, -post , (8) and that was the basis of the decision in 

(1) Hukm Chaml, op etl (6) Loke ^ath v Keshab Ram, 13 C U7, 

(2) BuddreoDosat Hoaro, 8 C. 1'0(1882) 152(1886), lahan Chandra t> P.amcahwar, 24 

(3) Rajdhur v KaLknstna, 8 C 063 (1882) C 831 (1807) 

(4) JIadan Mohun Lai v Holloway, 12 C (7) Ram Prosad v feachi Uassi, 6 C. tV N 

555(1886) 585(1002) 

(5) Jleyappa Chetti i Perranaan Clietti, (8) Hnkm Chand, C. P C 422 
20M.60(1C05) 
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a cdbe (1) in \,1iic1j the Punjab Chiel Court held that a suit by i person to set 
aside the attachments, made on different dates at the instance of different 
defendants, of \ atious sums to which the plaintiff was entitled, was bad for nus 
jomder of causes of action, as also that an order mcrclj for the distribu 
tion of assets among scs cral persons under sect 293 of the former Code did not 
give a cause of action to a person considering himself entitled to the as&cts, and 
that a suit agamst those persona was not tenable, though it maj be that where 
se% eral decree holders combine in getting an order of distribution passed to 
the prejudice of another decree holder who is solely entitled to the mone) in 
the hands of the Court, the latter is entitled to have the question decided in 
a smgle jomt suit against the former, as well as to xeco\ er the monies severallj 
realized b> them under the order, as was the case in No 90, P P , 1892, and 
in Gown Prosad v Ram Ratan (2) In Gangabai v Bai,(3) 148 persons 
were joined as defendants, and there was held to be no misjomder, as the 
order which the plamtiff sought to have reversed or modified was common to 
all the defendants, and the plamtiff a claim to relief, m «o far as that order 
was concerned, existed against all the defendants jomtlj In the under 
mentioned suit (4) the matter was held not to be the same, the matter in the 
one case being an alleged breach of contract bj an agent of the firm, and m 
the other bemg the right of one partner in the &m as against the other partner 
to have accounts tahen and the partnership wound up "Where a number 
of persons join fraudulently in combination do some not which leads 
to plamtiff 8 ouster from the full enjoyment of his propnetary right, they may 
all be joined m one suit (5) So aUo in a suit for damages for assault against 
several persons, they may all be joined together, if it was simultaneous!) 

made bj parties proceeding together and actmg in conjunction as to tune, 
place, and assault,” as the assault is m such a case only a single act (6} 
IVhere a suit was against two defendants uniting two causes of action, one 
of which was stated to have arisen out of a jomt Recount of the defendants, 
and the other out of a transaction in which dfeCendaut No 1 alone was con 
cerned, it was lield that the r^t to relief against the defendants guood the 
second branch of the claim could not be said to exist, whether jointlj, 
severall), or in the alternative, in respect of the same matter, bo as to justify 
the joinder m the one suit under the former section (7) A suit (8) agamst 
one defendant was for specific petfornunce of a contract to sell land and aa 
against another for a declaration that he was not entitled to any charge upon 
that land , and Sargent, C J , held that the relief claimed agamst the two 
defendants could not be said to be m respect of the same matter , the right 
to relief against one defendant bemg m respect of the non fulfilment of the 
contract , and that agamst the other defendant in respect of a threatened 
disturbance of his possession WTictc on the other hand, both sets of 


(1) Jliaman Lai r bant Lai (1807) PE W E 203 (1872) 

Ivo 43, HuLmCiund CPC 422 (6) Ramessur BhuUacharjco t ShiJj 

(2) 13 C 160(18SG) I.araui,l-lW E 419, Varajlali Hamdat 

(3) {]893), B P J Vd-i 3 Bom L. E 878 (1001) 

(t) Mutliappft Clutty i Muthu Pabni 27 (7) Sama Mai t Bag Ilnsftin (18SS), 1’ 1 

M 80 {1903) 21V 189 

(3) LujadUur I'ersUad i balicb Itoj, 19 (8) Liihum'>ej i buzuUa, SB 177 (ItMl) 
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cmlitor* otticliM pooiU wlucli the pUintill chiinwl nn In-*, nnd tlio pliintifl 
Ind to cMihliisli lu* o\vncr<<1iip tks ngiin^t Imlh, it wxs lioU tint the right to 
relief npiin''t nil the nttachmp crwliton Tvns in respect of the mine matter (I) 
Tlie former section held not to permit a tenant to bring n suit to liaae it 
determined wlueh of two defemlantn, Imth of whom claimeil rent from him 
18 Im landlord , (2) the High Court ob«crMng in the cft«e cited, that “ tlie pi im* 
tills had no ciu«e of action ngainii the second defendant bejond that ho 
demandcil rent from them and obtained a decree for that rent," nnd "their only 
cau«c of action ngam«t the fir-t defendant was that he had, on some other 
occniion, dcmandetl nnd recenetl rent from them" nnd "that cannot ho eon 
pidcrcd the ‘same matter' within the meaning of the section" In a recent 
case decided under the last Code it was broadl) held that the general principle 
goaernmg the joinder of defendants was, that there must be a cnu«e of action 
in which all the defendants are more or less interested, although the relief against 
them maj aairy, but tliat separate causes of action against separate defendants 
(imtc unconncctixl not invoking an) common question of law or fact could not 
safcl) be jometl m one action (3) In a recent case under the present Code if 
lias been held that the first condition to he fulfilled before joining several persons 
as eo-defendants is that tlic right to relief must arise ogamst them all from 
the same act or transaction (or the same series of nets or transoctions) 
anl the second (ondition is that some common question of law or fact would 
arise against tlicm if separate suite were brought (f) 

The Legislature recognising that the words under discussion lia\c gnon 
rise to great dilTiciiit} , lias e billowed the wonlingof the Ensljsh jule and omitted 
them 1 nfe ante and notes to 0 If r 3 


4. Judgment may be gi\cii witliout any amondment — 

^ ^ > (ft) such one or more of the plamtifts 

ment'^M^^of'^agamst ns may be found to be entitled 

one or more of joint tO rclicf, for SUCll relief .tS he 01 

they may be entitled to , 

(6) against such one or more of the defendants as ma} 
be found to be hable, according to their respective 
liabihties 


“Judgment may be given," etc — ^Miajomdet of plaintiffs is only a 
plea m abatement and rather to the form than the substance of the action 
It ought not therefore, if possible to defeat the action altogether unle«s the 
defendant has been prejudiced The provision here referred to is olmouslj 
based on the principle that the misjoinder of a party as plaintiff to whom the 
relief claimed could not be awarded whilst there are otliers to whom it might 


(1) Ra-hunathr Saroali 23 B 2(56(189») Mookerjew 4 C. W N COO (1900) 

(2) KoyUsh Chandra Dutt r Golnk (3) tlowji Slonji t Kuvcrji Nanaji, 31 B 
Chunder Poddar 2 C W N 61 (1897) Aa 5ir (1907) 

to the joiAdrr of the purchaser of a tenure, (t) Umabai v Bhan Balwant, 34 B 338, 
SCO Stu Jogemsja Da«si t Girenlra Nath 366(1908) 
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be avraided, is a mere defect of form which is not fatal to the action (1) ^ITiete 
a person and the widowed daughter-m law of his deceased father sued 
for pre emption as jomt co sharere, and the widow was found to be entitled 
only to maintenance and therefore not to he a co sharer, it was held that a 
decree could not bo gi\ en to the other plaintif! without an amendment of the 
plaint, and as it was too late to amend the plaint, the suit was altogether 
dt'iraissed (2) 

“ Respective liabilities.” — ^Tlie liabilities of all the defendants ni'od 
not be the same, and there will be no nusjouidet if some of the defendants ate 
found not to be liable Thus, il m a suit against six persons for possession of 
a certain shire of land and in the alternative for its rent, the fact that only 
one of the defendants is found to he in possession and that a portion of the 
claim for rent is not sustainable against another defendant, is not a ground for 
dismissing the suit altogether for misjomder of defendants (3) An insolvent 
and his trustees have been sued together though their liabibties were not the 
same (•!) It was held there was no misjoinder in a suit agamst two agents, one 
of uhom was liable to account for twenty years and the other jointly liable 
with the former for the last two jears of this period {d) TJie smt, however, 
has been held to be bad where the plamtifi has united dificrent causes of action 
in one suit against different defendants who were not jointly liable m respect 
of cich and all of such causes of action fC) VTierc the defendants combined 
to keep the plaintiff out of his property it was held they were propeilj joined (7) 
In the under mentioned case the right to relief, so far ns regards the 
first and second sets of defendants, was a right to relief against them 
severally, but the cause of action arossc out of the single subject matter, which 
formed the subject of the plaintiffs original mortgage (8) IVhcre there is 
no misjoinder of causes, a plaintiff is permitted to bring a single suit 
against a number of persons, even though some of them may not he m 
terested in the entire subject matter of the suit (0) The general principle 

II) Ramanuja t Dcranajaka, 8 31 3C1, (7) Omur All i Wcylayet AIi, 4 G, I*. R 

365(1885), aa to misjomdei of plaintifls and 455 (1879), foil m Lolc Nath Surma t 
causes of action see Vnrnjlal i Ramdat, 16 Keshab Ram ISC 147, 152 (1886) inwb'-b 
B 250 (1901) tho cause ot action alleged uaa ono and tlo 

(2) Karan Singh t Muhammad Ismail, 7 eamo compiracy In Hira Lai MosumdaT 

A SC0(1SS5) t P.osuBnoChtmder, 12 0 L R 556(18‘53), 

(3) Janokinatli t Ramtunjun, 4 C 010 tho defendants uoro held to liavo but one 

953 (1879) defence In Sudhendhu t Durga Dad H 

(1) Ajudhia Nnlli t Anant Das, 3 A 709 O 435, 430 (1887) and Ram NarainDutt 
(1881) « Anntxla ftosad, 14 C G3I {I8S7). it «■»» 

(5) Dcgambet 3Io2umdar t Kallynatli held that the defendants had not combined 
Roy, 7 C, 051, 657, C5S (1881) and so thcro was no community of interest 

(G) Naraingh DaS t Mangul Dubey, 5 A In Ram Naram Dutt t Annodal'rosad, 14 C 
nil (18«3) , foil in Bhagwati t Bindcshn, 6 6Sl (1887), it was held there was roiuoiml r 
A JOO, 108 (1883), in which it was pointed of causes of action. 

out that joint interest in tho main riuestions (8) Rungsco Singh t Soodist IaII. 7 C 
raised bj thehtigatjon was a condition ptcec 739, 745 (1839) 

(lent to tho joinder of several causes of action (9) Sfuhammad Bsl sh i Ramdat 
ngain't w veral defen lants , rspfl. In lodar P R bo 5 
Knarc Rut Bramd. 11 \ 33 (1881) 
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tliat the thUcrcnoe o! the extent of the defemUntV Iiibihtic't Ones not 
pre\cnt n joinder nf them m a suit ppecnlh npjilienblc m cn^cs in \\hich 
sc%cnl properties comprurd m an estate arc nlienitetl to diHcrcnt person^, 
md all such alienees are illawed to be joined in one suit (1) An un 
successful dcfcndnnt mij Ic onlercil to pij tJie costs of the successful 
one (2) e 

Costs — ^The second pingraph of sect 2G of the Inst Code dealt with tlin 
question of costs The words "tntitlrd lo An cost*," etc, in that section, 
referred to the joining of persons as plimtifTs, as mentioned in the first 
sentence of the section The words in the corresponding English rule 
were held to refer to “ the persons who bring the action, who net b^ one solicitor, 
and who speak of thcniseUcs as the pLaintids, though tliej allege that 
each of them Ins a separate right *’ (3) If one or some of the plamtills 
are successful, and the other or others unsuccessful, the successful were held 
liable to pay to the defendant the costa of the unsuccessful pUintifl.fl) 
and to recover from the defendant the whole of liis general costs of the 
action, (5) Esher, ME, ob etMng m the case cited, that the last sentence 
of the section as to costs applies “as between a plaintiff who Ins succeeded 
m the action and a defendant who has failctl " And it is a set tlixl rule of English 
practice that the costs occasioned to the defendant by the joining of the un 
successful plaintin maj be deducted from those payable by the defendant to 
the successful plaintiff (0) The Select Committee in their report stated that 
they understood that in practice the proMsions of sect 2C of the last Code relating 
to costs was not operat i\ e m the Mofussil and that part of the section has thtrefore 
not been reproduced 

6 It shall not he necessary that aery defendant shall he 
D,fend,«t ..rf ».( be ^ilerestcd as to all Ihe rchef claimed m any 
interested in alt the SUlt aqainSt him 
relief claimed 

“As to all the relief’ — ^lliis rule, which i? new n talen from the 
first portion of 0 XVI r 6 of the English rules The words ‘ or as to 

{!) ITukin Cliand, C 1’ C 427 Soo tli« husband a Ian 1 made by the n idow ]o n 
Sami Chetti t Amtnani " JI. H C It 260 the e«\cral aLcnees Though sec Ganealii 
(1873). Vosudevar Kuleadi,ib 290(18i3), Lat t Khairati Siogh 10 A 3<0 (1801), 
jfahomed v Krishnan 11 IL IOC (1886) Kachar Bhoj v Ilai Ralhorc 7B 259(1887) 
Abdul V Ayaga 12 5L 231 (1889), Chuhar m which there was held to bo inisjomd r 
Mall t Bakhtwadi (1890), P It No 149, each alienation being treatcl aa a acraralo 
Shoroop Chunder i Mothoor tlohun 4 W R canw ot action The latter caa 1 as been 
109 (1805), Knahna Gopal t Hurry Nath distinguished m Umabai t \itlal 3J H 2i! 
Dutt, 25 t\ R CO (1870), Haranund » (1908) 

Proaunno Chunder, 9 C 703 (1883) So in (2) Child i Stenniiif, 11 Ch 1) h’ 

IshanChandrar Ramcawar, 24 C 831 (1897) (3) DHormuagioi Grey 10 Q J5 H IJ 

(approveil In Umabai i t ithal, 33 B £93 (4) Ib 

(1908)) It was held that the rcTerainnary (5) Gort t Rowney, 17 Q 1! IJ i ^ 

heirs of a Hindu tan in a suit to set asilo (6) Umfrovill u Jol luoi 10 < /j; 

the separate ahenations of several parecls of 590, HukmClanl C 1 < Jv 
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every cause of action inchuled " which appear in the English rule have been 
omitted 

1 6. The plaintiff may, at his option, join as paities to the 

Joinder oi parties ihMe same smt all Or anj of the persons severall}', 
on same contract oj jointly and severally, hable on any one 

contract, including parties to bills of exchange, huudis and 
promissory notes 

Joinder of parties in same contract —This rule, which corresponds 
u ith sect 29 of the last Code, w the same as r 6 of 0 16 of the English rule'» 
except that the Mord “hundis’ has been added It is a modification of the 
general principle which required that wherever more than one per’on 
was liable to contribution to the plaintifi s demands, they should all 
be made patties to the smtfl) The word “contract” is, however, to 
be construed strictly and a liability to account under a will is not i 
babihtj under a contract (2) In Baldeo Prasad v Gnsh Chundat (3) the 
endorsee of a cheque sued the endorser for a duplicate or the amount of the 
cheque said to have been lost and the High Court orde ed the plaint to he 
returned so that the drawer might be joined as a defendant , but this was on 
the ground that a duplicate cheque could not be given by the endorser n ithout 
the CO operation of the drawer The rule is merely on enabling one and 
docs not prevent tlie joinder in any case in which it would otherwise be proper 
Thus It has been held that the drawer and the acceptor of a bill of evohanae 
may be joined as co defendants m a suit brought by the bolder (4) "When two 
out of three defendants hable for a jomt debt had promised to pa) separvtelj 
It was held that the smt could proceed against them only (6) 

7. ]Vhere the plainhjf ts in doubt as to tJiP person from whom 
When plaintiff in entitled to obtain redress, he may join tiio 

doubt from whom re 0 ) moie defendants %n order that the question 
dress h to be sought nliick of the defendants is liable, and to 

uhat extent, may be determined as betueen all parties 


“Is m doubt” — Tills mlc winch is new, is taken from 0 10 r 7 of 
the English rules witii Home slight verbal niodifications It has been held undir 
tliat rule that while nlternative relief of different kinds ma) be given against 
altirnative defendants (G) it docs not enable a plamtilf to bring separate can es 


<0 (lOOo), Ann Prac 157 
(2) Smith I Vllcn 2 Ch HO (1891) As 
to tho effprt of this gcetion an 1 « tS of tin 
Contract Act sco Muhamma'l Vskari t 
fUlhnnsm 22 A W, 'hO (1^) 

(1) 2 A. 751 (l8^0) 


(4) Pcstonjto I Vtirza Itahomcil 3 0 
(1878) 

(6) lihugftbuth Thokur t Malhub Kri»to 
8ctt 23 C 653 {18M) 

(r) lfonilura« etc, Co t l/’f vrt - 1* 
1> 10- Mftsdcj . IIoyncB 21 <1 U D 3^1 
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of action apnn«t different pervons m one action (J) The tewt-* <tf « ftHtcc's/ol 
defend int sued in the alternatnc mn be ordered to l>c p iid b\ the iinsiaces'ifiil 
co-<lefcndint (-) 


8 (I) AMiore there arc numerous jjcrsoiw having the same I**; 

Oae person may sue or 111 one suit, Oiic or more of such 'persons 

iieiend on behalf ot tu In may, ^vith the pernussioii of the Court, sue 
same Interest. suetl, or may defend, m such suit, on 

behalf of or for the hcnejit of all persons so interested. But the 
Court shall m such ease give, at the plaintiff’s expense, notice 
of the institution of the suit to all such persons either by personal 
service or, ichcrc from the number of persons or any other cause 
such service is not reasonably practicable, by piibhc ad\ crtisement, 
as the Court in each ease may' direct 

p) Any person on uhosc behalf or for tchose benefit a suit 
IS instituted oi defended under suhrulc (7) may' apply’ to the 
Court to bo made a party to such suit. 


Scope of Indian and English rule — It is a general rule th-vt all 
persons interested ought to be nude parties tu a suit, hon'^oci or numerous they 
may be, eo that the Court may be enabled to do complete yustico by decidmg 
upon and settling the rights of all persons interested, and that the orders of 
the Court may be safely executed by those i\ho arc compelled to obey them, 
and future litigations may be prevented , al«o that a per«on who ought to be, 
but 13 not, a party to a proceeding is not ordinarily bound by any decree or 
order parsed therem This rule yields to the exigencies of particuhr case^, 
and there are well established qualifications to it, such ns the power of the Court 
under this rule to make a ceprescatati\e order (3) 

This rule, which cone^ponds with sect 30 and a portion of «ect 32 of the 
la>t Code, (4) is the same as the English r 9 of 0 1C, except that in the present 
rule the word “ suit ” is substituted for ** cause of matter "and itis here necc«sary 
to obtam permission of the Court for suing also, while under the English rule 
the permission is required only for defending a suit on behalf of others The 
second sentence also has been added (5) The effect of the statutory rule is 
merely to give Legislatn e sanction to the practice which long pre\’ailed m the 
Equity Courts of England The great nsk from abatement, and the mcon 
venience and the expense mvolved in a great number of persoiiS bemg parties, 
led those Courts to recognize the reprc«entative system as it was not inconsistent 
^vIth general principles that certain judicial proceedmgs taken by, or against, 


(1) Thompson t London Gty Co, 1 
g B 8S4 (1899), FranLenburg r Grrst 
Horseless Car Co., 1 Q B 512 (1900). 

(2) Sanderson « Blyth, etc., 2 K. B 533, 
a A. (1903) 

(3) Chudasama Sureangji r Partapsang 
Khcngarji. 2S B 209(1903), s c.SB L,R. 
937 S5ce also Hira 1^1 p Bhairon, 5 A at 


p 607(1833), which states one of the grounds 
on which the section is based. 

(4) Hulan Chand, C. P C. 431 

(5) See as to these amendments of the 
En^ish rule, obscrrations of 7«oms, J, in 
Onental Bank Corporation r Cobind 1^11 
Seal, 0 C 600, 007 (18«3) 
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a select number as representing *a large class might, if faiilj and honest!} con 
ducted, bind or benefit the nhole cljas (1) 

In the first place, the rule does not constitute but presuppo'^cs tbe existence 
of a right to sue, ivithout which it can find no application (2) The rule deals 
with procedure only, and docs not affect substantive rights (3) In the under 
mentioned case (1) Shephard, J , relemng to the case of Jan Ali v Earn J'atb (5) 
observed that ‘ it sceros to have been considered that the granting of leave 
under the seotioa would ha\e made up for the insufficiency of interest dis 
closed m the plaint, but added that ** with great deference, that view appears 
to be incorrect 

Nextly assuming that a light of suit emts under the substantive law, the 
rule IS merely an enabhng ono, allowing a suit to be instituted under ctitain 
circumstances bj someofthepersonsmterestedou behalf ofall (6) Beverley, J , 
observed in the case first cited, that " there arc no words m the section to the 
effect that where persona have the same interest in a suit they are debarred 
from suing either jointly or scvciallv unless they obtain the permission of the 
Court to sue on behalf of all tbe persons smularly interested/ and "Ihe 
sectron docs not forbid them from amng m their own right , it merely sajs that 
if they desire to sue on behalf of others they must obtain the pernnssion of 
the Court Ameer Ah, J after observing that "that section w on enalhng 
section and must be read lu conjunction with Explanation V to sect 13 
(corresponding with sect UJ, said ' Tbe efieot of sect 30, thcrcfoio 
to my mmd is that unless such permission la obtained by tho person suing or 
defending the suit, his action baa no binding effect upon the persons whom he 
chooses to represent \\ here there is a joint right it may he npcessory for 
persons jointlj interested to bo joined as parties, and if the> are not joined 
the suit raaj be bad for misjoinder In order to prevent the record from being 
unnecessarily encumbered by many names sect 30 allowa one or mote persons 
having a joint interest to sue or defend with the authorization or permission of 
the Court on behalf of all The section m fact, embodies a rule of convenience 
based on reason and good policy but m my opinion, it was not intended to 
takeaway nor does it take an ay any right It seems to mo that sect 30 docs 
not give anj warrant for the coiitcntiou that because a pe’^son has a right m 
coraraon with others he miy not inamtam an action for the establishment or 
enforcement of his own right Tliere is no obbgation on him to sue or defend 
on behalf of others and if be docs not seek any relief on behalf of those "ftho 
baa 0 an interest in common witJi Jum or to bmd them b} his action, tbeic 
nothing m the section or m anj other law to debar liim from maintaining the 
action Ea on if he were to bring » suit on l«*baU of himself and the others he 
may choose to go on wntli the action on Iiis own behalf, and would be entithd 


JtnVmst robertson I ILL. *50 111 
(.) \nunlr«v Ph r Khnuknr 7 

n a»3(IBis3) 

(1) Chftrhr i ttajil aiiv Ctiariar. 

23 M M p 31 

(I) n .7 at L J U 2vi , .3 M *ip 02 
tisr) 


l&) ftU 32 otp. 45 
(C) baijuLalt Uutak 2t C 3s‘ 
(IRJ"). Iho Jlulo la prrwiMirc «ftt n t 
proIuliUto SrmiMisa Charier r nagksv# 
CUnar 23 M S'!. 3J (J8 '“1 
KfUn 32 A 2M (1010) 
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to do 80 , if lie imke*} the neewat) amendments The hiiplidi eases on the 
point ore collected in Darnells Chancer} rractirc(I) oiul tend to show that 
tho plaintiff, if he has a rifilit in himself to bring on action, or the defendant 
if he has a right in himself to defend an action is entitled to sue or to defend 
in any rvaj he chooses iMtliout making anj person a partj to the action or to 
the defence, so long ns the effect remains confined to himself ’ (2) As to 
execution, sec tho ease cited belon , (3) and ns to public chanty suits (4) notes 
to sects 92ond93, ante 

“ Numerous ” — There h no absolute rule as to what number will be con* 
sidcrcd sufficient, though in the ease mentioned (D) twenty persons ucrc not 
considered sufficient!} numerous A question ns to tlic opplicabihtj , howc\tr, 
of tho rule has arisen where the parlies arc nuineroui This rule, as already 
obset\cd, deals with procedure only and docs not confer substantuc rights of 
suit Under the ordinary rule of tho substantuc Jaw no action is maintain- 
able by a private individual for an mfnngcinent of tho rights of tho general 
public, unless bo baa suffered special damage (t>) As tbis rule presupposes a 
right to sue it gives none where there is otherwise none This rule does not 
therefore allow one or mote persona to sue on behalf of the general pubbe (7) 


he sues on their behalf and not on behalf of the general public (8) In tho 
case citcd(9J it was held that a suit could not be brought on behalf of a portion (10) 
of the general pubbe, such as the Hindu community, as tho entire Hindu 
community was incapable of ascertainment, and that the ^ords "numerous 
parties" (m tho former section) meant parties capable of being ascer- 
tained, as "seems clear from a reference to the proMsions for sctMce of 
notice upon all such parties ” (11) No doubt the rule is often applied where 
the parties though numerous can be definitely ascertained, as in the case of 


(1) P 216, 6th ed, 

(2) ThesanwTiew was taken by Shephard, 
J , in Sruurasa Chariar i Itaghava Chariar, 
23 KL 2S, 32 (1897], where it was pointed out 
that there was an mdindual nght to sue, and 
that if tbo course presenbed by this ItuTe 
was not followed in a case such sa that dealt 
with, the only conaeqncnco was that the 
judgment did not bind the persons whoso 
names were not on tho record InKsLdasv 
Gor Farjaram 15 It 309, 319 (1890), and 
Tanudin v Pandu 18 B C90 (1893), tho 
corresponding section was held to bo in 
applicable, as tbo plaintiffs sued for them 
tch cs, and it was not a case of persons suing 
on bclialf of a class 

(3) SadagopaiJiari t Krishnamichar:, 12 
M 350 (18S9) 


(4) Badxee Das Mukim v Chooni Lai 
Johwry. 33 C 789 (190C) 

(5) Ilsmson i Stewardson, 2 Ha 630, and 
tidepoil notes on “ Permission.'’ 

(6) Adamson r Arumugam, 9 M 463, 460 
(1880), London dissociation of Shipowners i 
London and India Docks, 3 Ch D (1892), at 
pp 257, 270, and next note 

(7) MonmothoXathDasi Harish Chandra 
Das. 33 C 905 s c . 10 a W N 867 (1006) 

(8 Ib 

(9) Sajedur Itaja c Baidyanath Deb, 20 
C 397 (1892) 

(10) Monrootho Nath Das i Hansh 
Oiandra Das, 33 C 005 , s c , 10 C W N 
807(1906) 

(IJ) bajedur Raja t Baidjaimlh Deb, 
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creditors, (1) legatees, (2) members of a saindham,{Z) debenture holders, bond 
holders, club, and the like (4) The rule, however, is not limited to such ciscb 
The decision of the Madras High Court, (5) which was cited in the Calcutta 
case, (6) is not an authont} for the principle laid down by the latter The 
Hindu community, (7) no more than the Mahomedan commumty,(8) is not 
the general public but only a particular portion, though it may be a large one 
of the population of this country, which consists of various races and creeds (9) 
Nextly, the observation of the Madras High Court that the section is “rather 
designed to allow one or more persons to represent a class having special 
interests,” seems to show that the decision in the Calcutta case is incorrect, 
even according to the Madras decision which it approved (10) rurthcr, the 
provisions of the rule as to advertisement appear to have been overlooked, 
and, lastlj , other decisions are not consistent with it One or more persons 
have been allowed to represent classes of the general public having special 
interests, though they cannot sue on behalf of the whole general public So 
suits have been allowed bj one or more persons on behalf of others of a sect, (11) 
caste, (12) worshippers at a mosque, (13) parishioners of a church, (14) fellov 
villagers, (15) or class of villagers (16) All these cases are suits on behalf of a 
defined class, though that class is composed of a more or less “ mdefimte number 
of persons ” (17) Thus m one of the cases cited (18) two Brabmms were per 
mitted to sue to enforce a trust for the benefit of Brahmins generally, of 
whatever kind or sect or place In many if not in all of these cases, if the 
matter is looked at strictly, it cannot be said that all the paities arc capable of 
being ascertained so that a notice might, if requited, be seracd on each and all 
of them An inquiry made (or such a purpose would have no abiding result 
^Yhlle it uas being made, and after it bad been made, j(a subject matter uouhl 


(1) Oncntiil Rank t Gobiml Lall Seal, 9 
C C01(18S3), 8rcManicka%elut' ArbutUnot, 
1 JI 208 (1882) 

(2) Gccrooballa UaKo t Cliundcr Kant, 
na213 (1885) 

(3) Chennur Knsbnan, 25 399(1901) 

(4) Ann-Pr 1900, notesto OriLSa J r 9 

(5) A<laTn<son t Arumugnn, 9 M 463 
(18SC) 

(C) Sajcdui Raja < BnidyAnath ]>cb, 20 
0 397(1802) 

(7) Monraotlio Katli Das i Harish 
Chandra Das, J3 C. 005 , a c., 10 C \\ N 
bC7 (1900) 

(8) JavAlj% r Akiwr Husain, 7 A ntp 
182, Ram Cliandra t Alt Muhammad, 37 A 
197(1913) 

(0) MonmotboKathDasr HaruhCltandm 
Da*. 10 C V N 807 (1900) , s c , 31 C 005 

(10) (lAnaipati I^-cra Hindu and Mabom 
m<Hlan > n lowmcnts, eclxxxii 

(11) SnnUasa CliarUr r RAgha%a Clianar, 
21 M 28 (1807) , Dhunput binRh » I’aieali 


N*th,21C 180 (1803), Mahnraj Babail'T « 
Paresh Noth, 31 0 8J9, S‘5 (ID04), R»S 
liavat Rajarstnam, 14j)L57(]S90) , RMJco 
Bharthii Bir Got, 22 A. 209 (1000) 

(12) Uanapati Ayyan r Savitbri Ammal. 
21 at 10 (1897), Slonmotha Nath Das t 
llansb Cliandra Daa, 10 aw N 807(1900) 

(13) Jan Ahv Ram Nath Jlundal.8 C 32 
(1881) 

(14) Fernandes i Itodrigm*, 21 R 
(1897) 

(16) llaradhono Dokb I Ramdojal Rm, 21 
C ISl n (1890) , Kalu Kabir t Jan Meah 
29 C 100(1901), Thanakat r Muniipivv, b 
31 490, 100(1685) 

(1C) Ahmcilbhoy Habibhoy « Ralkrishna 
MuVund, 19 R 391 (1891), Rhundal Pan b 
« I*aodal Pos. 12 R 221 (1887) 

(17) Tp use tbo language of H u Court m 
PrlmrasA Chariar i Itagha'a Chariar, 21 M 
29,30(1807) 

(18) Ganai^li Ayjan i 8a\ithti Animsl, 
JIM 10 (1897) 
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»•* 'ilT 

< Iial If lo f liAUpf iwinc *« <1* » n 1 I ml « t % iti \ lU ^n'i 

•Vj'AJlHrr* nf iJif rnftnlfr* o{ th** cJa«' r n •! Xf nf mt i 

l»f in'litolrd TJif limilflhnn of fill' rule ilfTff.i*' i 

% an lw> ftvntftjnnl J l>«‘n diwntoil fttm in n (n*f in nhn ) tt n i- I rl<i th«t 
llif hatrijsn ri«tr t f ChaUA w*' • rl«M of iJm ^I'prr tl | ti) }i uni t( u 

tlif ^nil )ia<l }iffn firnprrij in-titutoil yn'Ifr tin* <c»rm'-r cf'Ji n wimlnt hH 
t!u* tn^nilxTa t)I sufh ra^lr nrrr or »rro not mpiiilr of ffint i <iir<u<l\ 
flsr<TL3inP<l a< that noticoa ronM il tiH|tiirril, )«• (u*r\f«I tn nrli nmi «I) ol 
thorn (1) 

To ftim up, no anil ran hr hronpht on ffliaU of ijtr ;,onrrn} | iil he \ 
anil mar he on l>ohaU of n cLim nl Ih** ponoftfJ piihJio Inline aporiil 
thouph that elisi rmi coMi^t of a tnoro or Io«a mdofinite* nun»l>or «>( {wrfein" 
na nlno on behalf of nunifroua inriioi who can m the atrirt m fi'f h* 
ifcnratclr nwrtninfd, a« in the fa«cof a em( bj n Icpilrc on lechalf of nil < tlirr 
Jcfatpoa. 

“ Persona.**—'* rarlipn *' wai the word u-ecd oripin illj in the torrcepornhiip 
rule of the Knghsh law, hut jt han aincc been altered to "ji<tioiu ’ In 
Oncntil Banb Corporation r Oobind Lall Seal (2) it wan contendcil, without 
FiicccM, that the word “partin” did not mean persons tn (lie position of 
creditors, but "onlf parties oecessir) to the amt, mflioul who*c presence on 
the record the suit would be dcfcctnc,” and IsorrM, J .ob-med that the 
word "parties" .meant persons, and "that the provi^mni would be unm 
lellipihle tioleas the word rceeued (hat tneaninp " In accordance with this 
decision the word "perjona" has been substiiutrd for tin word "parties' 
in the former Code as beinj tho more appropriate etpre^mn Ah a result of 
the represcntativ c system enacted in this rule, the parties rcprcsciilcd bj another, 
though interested, mil not he parties to the euit,{0) but tlicy can apply to bo 
made parties ; and if an) person thinks that Jic is not properly represented b) 
the plai 0 ti 0 , as holding diflercnt aieirs /roni Iiis, he should nppi) to he made 
a party personally (4) It has been held that it is undcstrablo that uidisiduul 
creditors should bo added an parties in on administration suit, unless they eon 
shoTT strong reason to think that the person who has filed the suit on their behalf 
IS not conducting it properly (5) Though tho effect of an order under this rule 
is that the parties, who have obtained permission to sac as representatives, 
have tho conduct of the suit on behalf of all those they purport to represent , 
} efc if any person is dissatisfied wjdi the conduct of the suit, or deems that he is 
not properly represented, it is open tp him to make an application to secure bis 
views being properly represented, and if necessary to take the conduct of the suit 
out of the bands of those who by tbe peroussion of tho Court represent hun (6) 


(1) Jlonmofho Nath Dav t Ifuiak 
Chandra Das, 10 C W N 807 (1906), • c. 
d3G 905 

(2) 3aC01.C0G(l«S3) 

(3) r>eatUey t IfoAndrcw, fng; (I873I, 
W N 259 


(4) (V«t«on %. Ca\c, 17 Cb D 10, leaser 
» Cooper, 21 Ch D 718. 

(5) V asBonji v EttnatJbbai, 34 B 420 
( 1909 ) 

(6) Dhuncoovetbhai v Advocate^Gcncral, 
1 Bom L. K 743 (1890) 
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A represented person should not he inade a patty simply for the security o£ the 
defendant’s costs, as the Court may order secutity for them otherwise (1) 

“Same interest.”— The word “interest” in the corresponding Engh'h 
rule was formerly held to denote ** beneficial proprietary interest." (2) But it 
has been more recently held that the rule is not confined to such cases, and 
that, given a common interest and a common grierance, a representative suit is 
in order if the relief sought is »n rta nature beneficial to all whom tho plaintifi 
proposed to represent (3) In the first of the cases last cited, it was held that 
the plamtiSs had a common right, which was invaded by a common entnij , 
and that they were entitled to )om in attacking tho common enemy in respect 
of the common right, although »ntcr se they might have difictent rights 
The identity of interest m a suit depends directly on the identity of the 
relief sought and only indirectly on the nght on the basis of which the 
relief is sought The rule is therefot© independent of the joint, common, or 
several character of the right sought to be enforced, except so far as that 
character may determine the nature of the relief sought ^Vhethe^ a right is 
"joint,” or "common," or "several,” the rule is equally applicable or not 
applicable according as the relief sought la, or is not, the same in any of 
those cases (4) Wliete thero is n joint right all interested must sue, or some 
one or more may sue on behalf of the rest \Vher6 the right is common 
or several a complete option is given Separate suits may he prosecuted 
by each of the persons interested, or if numerous parties possess the same interest, 
some one or more may sue on behalf of the rest under the terms of this rule 
The matter has been well summatised by Shephard, J , (B) who said, 
" The rule of the Court of Chancery, to which the section owes its origin, 
appears to have been made applicable in two classes of cases There arc the 
cases in which the number of persons claiming concurrent interest in the 
bubjcct-matter, and therefore, according to strict rule, necessary (6) paities 
to tho suit, IS so large that they cannot all be conveniently joined with any 
chunco of bunging the suit to a conclusion And there are tho cases in which 
numerous persons have disdnct but ainttfor rights ip/uc/j might le prosKVied in 
fhsltnct sutfs Tor instance, there is tbe case of numerous creditors of the 

(1) Do Hart t felevcnvon, I Q B D 313 sccKityanitntl Gboso i JIobcrJroKrialo* -I 

(2) Tempcrttin t Kuesell, 1 Q B 435 C 181 « (I889J, CLuniL»Ui RamKi’hcfi, 

(1833) 15 C 483 (1833), Lmifunmfi«a t Nonrun, 

(3) DuUot Bedford t- LUis.A C 1(1001), 11 0 33 (188$), and soc Jan AU t Haul 

at p 8, 8CC lower Court, 1 Cb 4W (ISOO), Kalb. 8 C 32 (ItSl). where tho nthl v'as 
and cf Tafl Vato Ry Co c Amalgamated tdated as a Joint ono fit lias, however, 
Society, ote , A. C J2t» 413(1301} auicc, l>cen held, following Zafarjah f 

(1) Itukra Chan t, C I* C 431,435 Bakhtawar, 5 A 4D7 (1583), Jawahra t 

(3) 5'ritura«a Cliirwr r Raghanv Cliariar, ALUir Husain, 7 A 178 ( 16 *^), IhiUhcni-ht 
23 M. 23, 31 (1897) . a c , 7 M L. J R. 2SC ol wwahip of each worshipper >» 

<G) Jawatira r tkbar Husain, 7 A at p I'ondint right wholly irresjoctivo of the iipht 
182 (ivaf), Tho {ws-oge nl p 'SO, 17 C of tho other worshippers, and that nodlrr 
(1830), Motuii Molmn Das r Bwngsi Bud tlm Joinder of oiler lyprshipjxrs nor I see 
<f»rt. WM n^it meant to hniit the ruh to omler fhnsecti«iusn«ccsi-ar> Mohiudhni 
1 avs of )ofnl n, Ills stricMy BO called "Jimt ‘Mijiduddin, JO C 810, 810 {151'7) andsecM 
interests vrii>«therctj»ed inthe^on tcrl nical to mlixi lual right*, Kahdas Jivram e Oor 
i“iv*< if ‘'same lnle^c^la.’* \stoJ inttighls, Barjaram, 15 B 3 '‘(jS'iO)] 
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j'cr'nn * r llml ol imnv rlximing r iipl.l of romtnnn or riplil of 

fi^’iinp in of the wnin proprrtA (1) An nlrraih ctatcil thp rulo n an 

rnnfOmc onr* and llirrrforr a |K-r^on wlio«p indiMdiinf wNrral riplit baa Irorii 
infrinpAtl aiip nlonr Hul hr tna\ nl<o mo on I'clmlf of iinn<rlf and 
otliora, inhvidital riphta haxo l>orn infringed, if tlir\ lin\c tlio rimo 

in1orrf>t with him wit} in the moanmR of the nde (2) Co aliarcra m joint 
j'ropr-rlj linxo, fiowoxrr not nooeyaanlt tho ainio intoirat in a fuit trhtinp 
to that j'rojiorlx In llira I^nl r Illiairnn (*1) tJie mit was bj ono co*?harcr 
npiin«l tliroo ntlirr ro aliarfr* to proxmt thorn from unirpinp pxrhifixc 
pnwMinn of tho joint land and it wm lirM that (ho fuit would lie, and 
that the cnn'o«pondinp aoclion to thia rule did not njrjd} to jt, as thoiiph 
the remaining eo aharora would inaueh a eapo hftxcco jiarccnarj or joint interest 
with the plnintifl m tho subject matter of the suit, thej would not haxe the 
same interest m the suit, and would not Imi so ** mtcreslcd ” in like manner 
as he was , as it might be “ indiflorent to them whether tlic defendants usurjied 
exclusiNc rights in the tfnnntat, or it max he ineonxenient to (hem at this moment 
to Bs«ert their own rights " And this decision was cited with approval in 
Dhunput Singh r Pare^hnatli Singh, (4) in which it was held that the other 
persons of the 5i<wrnbar>/ sect were similxrlj interested in suing, though the 
Digambary Jams were not similarlj interested It was held by a Full Pencil 
of the High Court m Vasudexan t SxnkaranfO) that sect 30 (corresponding 
to this rule) has no opphcation to suits to which a Aornoran is a part) in a 
rcprcscntatixe capacitj , Shephard, J, jiointing out that tho interest of the 
Karnavan “with his right of management and possession and his ohligatiou 
to maintain tho junior niombers, is surely not identical with tho interest of n 
junior mcmbcc xvlio has a claim for maintenance only ’’ It has been held that a 
suit 18 maintainable under this rule where a right to a xillago pathway is tho 
Bubj'cct matter of litigation, even in tbe absence of special damage (C) ^^^^cre a 
party to a suit represents others under this rule, tbe decree is binding on those 
ho represents , but when such a parly disobcjs an injunction (which is personal 
m its nature) and is proceeded against in execution for that disobedience, an 
order in such proceedings will not be binding on those whom ho was allowed to 
represent (7) 

Permission — The Calcutta High Court has held that tho requirement 
AS to the permisaon is impcjatJTiv bo tJjat wbaro' it ia aot obtaiaed the suit 


(1) Iq Alimcdbliojr t Balknabna, 10 B 
391 (1895), Bhundul v Faodal Pos, 13 B 
221 (1888), Haradhofis Pusa e Jtsiadojal 
Ilai, 21 C 181 n (1890), Kalu Khabir t 
Jan Meah, 29 a 100 (1901) 

(2) InJawahrav Akbar Husain, 7 A 178 
(1884) atp 183, Mahmood J , said, tliat the 
rule only appliecl where no individual nght 
was interfered with but wliat was meant 
was necuianlj apphed. There was m this 
case a private individual right, and it was 


therefore held that tho plamtiS could suealone 
and need not have recourse to this rule or 
M 92, 03, ante. 

(3) 6 A €02 (1883) 

(4) 21 C 189 (1891) 

(5) 7 SL H J It 102, cited in Hukin 
ChandjC P C 430 

(G) Kali Charan i Ram Kumar, 17 C W N 
73 (1912) 

(7) Sruuvasa i Arayar Srmmsa 33 M 

483 (1910) 
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A represented person should not be made a party simply for the security of Ibe 
defendant’s costs, as the Court may order security for them other^vlse (1) 

“Same interest” — The word “interest" m the corresponding Engli'h 
rule was formerly held to denote “beneficial proprietary interest.” (2) But it 
has been more recently held that the rule is not confined to such cases, and 
that, given a common interest and ac^nimon grievance, a representative suit is 
in order if the relief sought i"* m its nature beneficial to all whom the plamtifi 
proposed to represent (3) In the first of the cases last cited, it was held that 
the plaintiffs had a common right, which was invaded by a common entroj, 
and that they were entitled to join m attaclang the common enemy m respect 
of the common right, although tnter se they might have different rights 
The jdcntjtj of interest in a suit depends directly on the identity of the 
relief sought, and only indirectly on the right on the basis of which the 
relief is sought The rule is therefore independent of the joint, common, or 
several character of the right sought to be enforced, except so fat as that 
cliaractcr may determine the nature of the relief sought "WTiether a right is 
“joint,” or “common,” or “several,” the rule is equally apphcable or not 
applicable according aa the relief gougjit is, or is not, the same in any of 
those cases (4) Where there is a joint right all interested must sac, or some 
one or more may sue on belialf of the rest Where the right is conmiou 
or several, a complete option is given Separate suits may be prosecuted 
by each of the persons interested, or if numerous parties possess the same interest, 
some one or more may sue on behalf of the rest under the terms of this rule 
The matter has been well summarised by Shephard, J , (5) ivho said, 
“The rule of the Court of Chancery, to whicli the section oives its origin, 
appears to have been made applicable in two classes of cases There are the 
cases in which the number of persons claiming concuTTtnt interest in the 
subject matter, and therefore, according to strict rule, necessary (6) parties 
to the suit, 13 so large that they cannot all be conveniently joined with any 
cliancc of bringing the suit to a conclusion And there are the cases in which 
numerous persons have distinct but similar rights tchich might he proseeiited lU 
(helmet suits Top instance, there m the case of numerous creditors oI tb® 

(DOelTartt btcTcnson, 1 Q U D 313 sccKitjanuad GLoso t JIohcndrolvTisfc 21 
Temperton t Rugeell, 1 Q B 435 C 181 n (18S9J, CIiuniLallt Ram Ki'Vn 
(ISM) ISC 483 (1888), Lut«fuim«sa i Nazimn, 

(3) Duko pf BedTora t C l(lt>0J>, JJ C 33 (1884), and eeo Jan Ah « I'am 

at p 8 , ace lower Court, 1 Ch 494 (1899) , Nath 8 C 32 (IfiSl), ivhcro tho ngW vas 
and cf Tuff Volo Ilj Co t AmalgaiUBtcd troatc<l as a joint one [It has, lionerrr, 
Society, elc. A. C 420, 113 (1901) aince, been heW, following /afarjab t 

(1) iruLmCban!, C P C 131,435 BakhJnwar, 5 A 497 (l'S3), Jawalwa i 

(5) hnnivasjv Chariiri Pagliavo Cbarur, Akbar Ilusim, 7 A J75 (I8S1), tint the rigbl 

23 28, 31 (1897) , a c , 7 M I* J It 2sC of wofsbip of each worghipper is an inde 

(C) Jawabra I Akbar Husam 7 A at p pendtnt right wholly irrcsjcctnc of H oripht 

182 fissj), Tho jnsaage at p 550, 17 C <f the other worshippers, anil lliit ntill'r 
(ISSC), 'follni Mohui, Das i Bungsi BuJ tho jojnclcr of other worghipporj tior 1 a'o 
<lan, was not niennl lo limit fhr rule to uniler this section is nectrwirj Mohi'nlhnf 
lasesof J >mt nshtsstrictb so call 1 **Jo,,il Vajidaddin, 20 C 810, SIC (18['3) anO see M 

inbrtjts ' was th‘'ro Uv,] in Ihenrrn tochiu,.al to imlni lusl right,'. JvahiJaa Jhrain i Got 

•' ii-o if ‘ same to j «nt ri|,htg, Tarjaraui, 13 ]l 3 9 (UliO) ] 
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Mine prr*nn « r f f i nn\ rUimuic » up) t < f ronitimn or npht t f 

fifc' inp in rr*j>f>rl of t> «« nam** I tf'I'nl' (1) An natoj] t| <• tulo i« an 

rnal Imp on<* nn<l t1 rrrforr n j nTon iniloilnn) ncht Inn Ixrii 

mfrinpM rii% hip almp lint !tp mu ftt«« fiip in Wlalf of Inin'rlf an<l 
otlrr^ «lin«p infiMlnal ripl ta ^»^p lurn infnnprd if llr\ lave tie rimf* 
intprc-t wjili Jnm ml! in tlio mominp cf llir nilr (.’) (ofliorrta in joint 
propprlj Jia\p JinBp>rr, not npTM'wU tl o amip inlrrrat in n mit lolatirp 
to that proporlN In Ilira I,al r Bhiiron('S) the aiitl was lij cno co-alnrcr 
*gain»t tliTPP otlmr ro aharrra to proxent llmm fre m ii«iiT{inp rxrlufur 
pow'Mion of t!ip joint lam! and it waa hold tliat tlir amt would lie, and 
that the fom<pondinp arctum to thtt rule di<l not nppi) to i(, as tloiiph 
the remaining eo ahareni woul I m aiieli a eafeliA^c co ]»nrccnar} or joint intcicrt 
mill the plsintifl in the Hihjert matter of lie rint, thej would not ha\e tlie 
fame interest in the tuit, and would not Im* eo “ interested ” in like manner 
as he was , ns it might he “ indifferent to them whether the defendanta UBurj*ed 
exclu*i\crighfa in thcf/onnfdt or it max heineonxenient to them at (hif moinent 
to assert their own rights'* And this decision was cited with apjiroxal in 
Dhunput Singh r Pareshnath Smgh (4) in which it was held that tlic other 
pereoas of the Sitiiinhorj/ sect xrerc wmilsrl) interested in auing, though t)i» 
Digamharj Jams were not eimdarl) interested It was held h) a 1 ull B<ik 1 
of the High Court in Vasudexan t SxnVaranfG) that sect SO (corrcapondjii^ 
to this rule) has no application to amts to xxhtch a Anrnotan is a part) in u 
rcprcsentatixc capacitj , Shejhard, J , jiomting out that the interest of tl < 
Karnann "with his right of management and possession and Ins olli^dtioj 
to maintain tho junior mernhers is eurelj not identical with the interoHi of u 
junior memher who has a claim for inamtenanec on1> " It has hceii hdd tliut a 
suit IS maintainable under this rule where a right to a xillagc pathway is tl l 
subject matter of litigation, even m Ibc absence of special damogc (C) here u 
part) to a suit represents others under this rule, the decree is hinding on tliu 
he represents , but when such a part) dj6obc)8 on injunction (xxhich is jii ;k t I 
m its nature) and is proceeded against in execution for that disobedience 1 1 
order in such proceedings will not be binding on those xvhom ho xvas allow cd t 
represent (7) I 

Permission — Tho Calcutta High Court has held that tho requirtin^i }. 
as to the permission is impcratiTc, bo that where it is not obtained tin ru: 

1 hj 

f that 

(1) In A) mrdbLoy t lltlknn! ns, 10 B thcnforcliclJlIiat thoplaii tittcu j1 I i Jorts 

391 fI89j), Bliundul v landal I’os, 12 B and need not h»\o recour«i. to t' 

221 (1888), Ilarsdhono Bass t I’smdoyal •« 02 03, nnle. 

R&i, 21 C 181 n (1800), Kalu Khalar i (3) fi A C02(18&3) •<' 

Jan Mcah,20 a 100 (1001) (4) 21 C. 160 (18<il) 

(2) InJawalirar Akbar Husain 7 A 178 (S) 7 SL L. J It 102, 

(J881) ati 183,Mahroood,J,said tIstlJ ( lisnd, C I* C 430 

rulo only apjlicd where no indnilunl (0) RaliCharani It 

was mterfer^ With but what was rocont 73(1012) 
was nccutttnlj apphed. There wai In Hds (7) 
case a private individual rifclt and it was 481(1010) 
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must be dismissed (1) and tliat the permission must have been obtained piier 
to t!io institution of the suit, and cannot bo given at the bcaTing nimc^ro ftinc (1) 
A Full Bench of the Bombay High Court, hoVrC\cr, has held that pet 
timsion may, a* under the old Ghancety ^itactiec in England, be given at 
anj tune, as it does not involve a question of jurisdiction, and is analogous to 
that of adding parties, and vihete a smt is defective as to parties the requisite 
parties can be added after the amt is fUed (3) Tho decision has been followed 
by the Allahabad High Court (4) and the Madras High Court, (5) the latter 
also holding that where leave had been given after the cominenceinent of the 
suit It -was immatcnnl that an apphcation to sue had been previously refused 
The permiaiiion need not be in express words (6) In the case cited, 
Petheram C J and Ghost, J , obsen cd " that if permission can be well gathered 
from the proceedings of the Court in winch the suit n as instituted, the Appellate 
Court ought to hold that aucli permisaion iras rcallj granted” The Court 
should exercise a judicial discretion in granting the permission to eoiuc definite 
piraon or persons (V) and permission should be given only if the number of 
pcraoao suing or elcfending is so large os will fairly and honcstl> try tho legal 
right m dispute, (8) and cicty right adverse to the opposite party would be 
ropresented (9) 

“ On behalf "-“Tho first part of the rule implies that theplamtifi therein 
contemplated wishes to sue on behalf of other persons emularl) interested 
111 biiing tlicy aho wishing the same (10) In a recent case tho Court referring 
to this ohwxvation, though not deciding the point observed that as tho plaintifl 
Ruul on behalf of tho sect of Digunbary Jams this section yriMuS /aetc applied 
but that there was nothing to indicate that the oUier membors of tlic sect wWied 
to bring the suit (11) Tho present section includes also the words “ w lor tlu. 
benefit of ’ ” Onhchal/” niUonlj besofar asthc^sawamlcrfjl ” js concerned 

Thus on otdet appointing a pevwn to lepresent a class sueh as the next of Vm 
docs not affectonoof the next of km who has a distinct and ladcpcndent right, (12) 
nor ivtU it affect the class cxccj»t ns regards tho propeitj which ho can legahj 


(rt GccrcobalU t CUunJer Kant 11 O 
^13 IsitjaHanl Glioec t Vlohcmlto 

Krhto Ghose, 21 G. 181 « (IBR'l) 

(ij Oncntivl Bank Corporation r (lobml 
I.tll Dt 001 (1883) jerNom*, J 
(3) r«.n«ndpi r lto>InRVM;»» 41 H *1'1 
{M-) 

( I) llrt I o BUartlu t Xlir (.«r, ii V 201 
(laMj) 

(5) Chennu Menon r Kri<)iru»n 25 V} 3W 
(t'KllJ In ‘'riiu'aaa Clnriar r 
( liarlar 23 M 2*1 (1807) it ww ft!«o hell 
that t\ cKranling otloavo was not a conhtmn 
( (w<lrnt 

(tl) lUiunpnl bmgh i I'an-sl nath 41 t 
1*^1 (JH23) {{(Ilowrii in Kaiu Kiialir i J»i» 
Meah, 2* ( lon |1101)) ihwnling Irora 
ill turn of ‘'tuarl, CJ, in Ifim Ij» 1 e 


Wiwron 5 A 1-02, GOl (18S3) on which the 
deci'Kin in llio case did not turn sad whtcli 
w»9 not ftpproicd hj tlie otlicr Judgi* 
ItagaiTv t Raiaratuain 14 M 07 (1831) 

not against tlua os it wan aunib 

that the order in question did imt inliii t to 
j.\%oj'ciTius*i''Yv, Da«orvd(uv^ a Muhawniad, 
33 A 6<>0 (1011) 

(7) Kali Kanla i Gouri Priaad, 17 < 
U10(I8<K)) 

(8) Adair i K.o Hirer U. U 

('ll Cramer t Bird, K It 0 }• i 143 

(10) Him U1 , W.aimn DA tAiftri^V) 
ptT 6tro»i,Ut and Ij-mit. JJ 

(11) VJaliarnJft llaliadnr ' I‘arr*h 

KathRmRh 11 C Ml, 817 (IWI) 

(12) Jn re VVd'tui'on r W*' «, 4 ft' 
703 flSOti) 
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u j rc^/Tit < 1 1 I* t 1 '■n ) H f t af j »r» • I III I t ) i ) f 1 1 i 

m']\ *inl otl rf« with tl f ! %\p f tl p < urf net Jrr kpc f f 1} r ) i-.i t i 

(now rf'prp*'pntP‘l I \ i» rnJp) 1 aiH} ril» ti' pntpr ml n f nij t ii i» 

tn I !R J (I « hoin f ) pv rpj rp*«*nt In Mir } a atnt nl) tl p nirjiil rra r f 1 1 r 
rK«.A T<‘i'r<‘*<’ntP ! rtp in pfir-pf j an«l mu nnr* M tlmin u pntiflrd to 1 ring 

hini'pU »>n t!ip fM'ntrJ ft« nn TlictP i« no rhflprpncp I PtMrrn flip 

powers nf flm rr]’ rp»rntitura in tlip • riftini) htipilmn nnil tn nppnl (2) 

Notice — T)iP ri itipp miMt inrlmlr the nunea nl the pcrjoti' «ho J»n^c 
been pertnittP'l tn tepre^en* nthern «» tliit iJir | rnmni infrrr^tnl tiinj Itaie rni 
opportunitj nf btinwmj; who ha\e I eeii nelecterl to rppre^Mil tlirni (I) It u the 
rlalv of llipOmJTt toenu'e f.er\irei»f the iioticoaor fltUrrtuenionts to be jiuMuheiJ 
iimler Him rule If n phiiiliff nmU’i to mruo the foiiTl for lliaf purpose his 
suit sliQiiH not I** clMniMserJ on aeeoiiiit of the fiilure f>f the Tourt to perform 
tliM (lut> (1) 


9 Xo «tut ifliill l»c dofc-itKl b\ rcAson of tJiP inisjorntler (i 
MUjaindcr and non or ftott^ojmftT of p'lftjos, fljul thc Court iiuy 
Joinder m c\en 8uit (Icft! xsith t]jc matter m con- 

tro\ersy fio far as regards (he rights and mtcrc^ts of the parties 
aotualK hefon* jt 

Ettgllsh and Indian rnles compared — TIim rule rcproducpH sect 10 nf 
(he Common La« Procedure Act, I8CO, and is now siibslnntjilly (lie »tmo tviih 
(he fin>t sentence of 0 XVI r 11, ns itappcarwl nftcr the rcri'ion of the rules 
m 16S3 Following the Engluh rule the rule ho? now been amended to include 
the case of nonjoinder also TIic r<wt of Order XVl r 11 corresponds with 
portions of the following rule 

Misjoinder — ^Jlisjoinder is of ee\cral kinds (5) (a) 0/ 

Tins IS dealt with by this rule, whicli deals with misjoinder of parties only 
There is no inisjoludcr where a plaintiff is entitled to recover all thc estate sued 
for, and thc name of another person is added merely os a matter of caution (b) 

(6) 0/ de/endanif This is also coiered by thc present rule (c) 0/ causes of 
action, orsubjectsofsuit Thisclass of misjoiiulcris dealt with br 0 II rr 3-7, 
post (<f) Of pfaiRti^* otkZ causes of ouAion This was impliedly forbidden by 
the second paragraph of this section in the last Code, rtid with sect 26 of that 
Code (7) But see now, past, *' Distinct causes ^ action " (e) Of defendants 


(1) Sahib Ihamli Slarakaysr 1 IZamid 
MaraI.ayat.3C 3f 414(1011) 

(2) Ivnslmamachanar v (^innamal 24 

UL J 193(1913) 

(3) Kah Kanta Surma v Gouti Prosad, 17 
C 910 (1890) 

(4) MuWiLal t JsgdeoTcwan 35 C 102J 
(1008) 


('■) O iwincaJy a Civ Pr Code s 31 
(0) Sachubdi t Sharoji, 9 B 530(1835} 

(7) SeoMohuna Chandrae Atul Chandra, 
S4 C 540, 513 (1897), in wbicii tlio frame of 
the suit was held to be bad tbere being a 
lAMiomder of two plaiatiifa mih two ilxlmct 
causes of action, and aee^wsf 
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and, causes of action or nmltifariouincBS fltnctlj eo called , that i« ■nhen one 
of the defendants is not interested in the whole of the relief sought See notes 
to 0 II , post 

"Wliere a plaintiff alleging himself to he entitled on the death of a Hindu 
widow to the possession of certain unmovcahle propert), upon the death of 
such widow brouglit a joint suit against three sets of defendants being persons 
to whom the widow in licr Iifctuno had by eeparatc alienations transferred 
separate portions of tlie propertj chimed Held that such suit wns had for 
misjoinder of both parties and causes of action and that sect 578 of the former 
Code could not be applied to cure the defect but the plaintiff was allowed 
on terms to withdraw his suit as against two out of three sets of defendants 
with liberty to bring a fresh euit on the same cause of action (!) But see noW 
sect 99 which IS amended to include misjoinder 

Nonjoinder — I3\cn before the revision of the rules m 1883, the Court 
notwithstanding the absence of these words treated the English rule as com 
prchending ca«es of ‘nonjoinder os well as misjoinder' (2) It was 
said that it could not bo legitimately inferred from the prowsion as to nusjomder 
that the suit ‘ shall be defeated by reason of non joinder of phmtifTs who 
ought to sue , (3) and that a similar construction to that put upon the English 
rule should be followed here, the power gnen by the last clause of the 
first paragraph of this section in the old Code being held to amount to a 
direction to the Court not to dismiss a suit on the ground either of misjoinder 
Or of non joinder (4) The amendment of the section now maJees this point 
clear The English rule which corresponds wath this and the nett rule 
Was intended to do away with pleas m abatement and demurrers for want of 
parties (5) The present remedy is to apply for the joinder of the party The 
rule as to parties is for the purposes of justice and the Court has omplc 
powers under rule 10 to add parties whenever they ought to have been joined 
or whenever without them the Court cannot deal with the matter m contro- 
versy so far as regards tlie rights and interests of the parties actually before 
it (G) So far as the initial stage oftbc suit isconcerned there can be no question 
If an objection is taken by the defendant to the non joinder of a necessary 
party the Court will not dismiss tJic suit if an application be made 
to it b) the pfamtiff to add that party but ivifl add the party and 
proceed with the suit (7) There is however tin* distinction between the 
two ca'tes that misjoinder of phintilTs can never sub'^equently be fatal to a 


(1) GanfsLi I-al v Ivhairati Singli 10 A 
2“8 (1891) 

( 2 ) Werderman t> Soci^t^ G^ndralo d EIcc 
tricitd 19 Ch D 240 2ol citod in Maha 
Lalai Kunhanna 21fil.373 atp 383(1898) 

(3) KiIeKUnr Sfrallani P R.No 153 
(1889) p 534 7>«rnowlen J 

(4) Mahabnla t Kunhanna 21 M 373 at 
r 383 (1898) 


(5) Ib Kendall v Ifanulton 4 Ai p. 

504 per Cairns L CL Robinson i Geisel 
2Q B 085 (1894) 

(O ilahabala v Kunlianna etiprd 
(7) Ramsebuk t RamloU Koondoo 0 C 
816(1881) atp S’3 though a question may 
arise whctl er tho suit is not barred under 
tli« proris ons of a 22 of tl o 1 imitation 
Act 
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fuit , nnn jninlrr of ft jfiintilT in rrrtiin itiftj (1) An olijrcticm 

Tm% I't f»k< n to iiii'jomdfr nml no notice »n.'l^ 1 c taken of if If llicrc ln< in 
fict l»oen ft misjoinder, the m»t ttill W €li«ini*««I ns rcpinl* the r^rt) mi« 
joined nnl the Court Mill deal Mifh the rij:hts of tlie other parties (2) 
\\*hcrp howcacr, it is the ripht of the defendant if he lakes the ohjection in 
proper time to in*i«l upon nil of certain persons licine jometl ns plamtilli , nnd 
if after the ohjectmn has been ni«ril the pliintif! proceetU with the ruit with- 
out takinc fteps to ndd the person or perrons who«e non joinder has been 
objectcsl to nnd the Court finds that the objection is well founded, the suit 
must be dismissed (3) A suit mat lie dt«miss«l for non joinder of persons 
ngaimt whom the plaintifl is entitled to relief in respect of the matter inaoUcd 
in the suit nnd whose prc*onec is necessary in order to malic the Court to 
ndjudieale upon nil the questions inaolreil in the suit (I) Apart from cases 
avherc joinder of parlies is rcquireil under the Common I<aw the effect of 
non joinder mu«t a 1‘0 be constdcreil with reference to nnj special stntiitory 
requirements which maj cTi«t on the subject T)iu« sect 85 of the Transfer 
of Properla Act required that nil persons having nn interest in the mortgaged 
propertj should I c joined, provided that the plaintiff has notice of such 
interest This section i« now incorporated ns r 1 of 0 WXIV As to the 
cflcct of nonjoinder of persons intcrestcil m mertgagetl propertj, sec the 
cases undermentioned (u) 

The principle of this section should be applieil, to fir ns maj be by 
Appellate Courts al«o(C) In the cn«c cilcsl, the suit was for po««cssion of a 
small corner of jorah land, which had been awarded to tlic phintifl on a 
partition of the whole culturable land of the iillagc Onlj clcien of the 
proprietors were made dofcmlants bj the plamtifl but the Original Court 
impleaded the entire propnetarj bedy as co defendants On appeal the 


(1) Pams^buk r PamUtl Koonloo, 0 C 
815(1881) atp 82o 

(2) Ib 

(3) Ib at p 833 RajcnclronatU Dutt v 

Saaikh Slahomcd 8 C 42 (ISSI) nbrre a 
suit by three out of four sbebaits was 
diamisicd for nonjoinder of the fourth 
In PAwAyyr. V IT M 111 

(1893) tho objection of nonjoinder was 
held not to bo fata) there harm;; been 
an application to all party which sias 
refused an 1 tho plaint showing (hat the 
plaintiff sued in a representative caparilj 
In Slahabala f Ivunlianna 21 II 373 
(1808) it uas 1 eld that there was no non 
joinder as one tenant in common could suo in 
tort without joining others In Chief of 
Lundi V Secretary of State 14 B 299 
at p 305 (1889), Uie Court in remanding the 
case sai 1 tliat the lower Court would consider 
whether certain persons should be. joined 
after tho fuller statement of the plaintiff a 


claim 

(4) Durga Charan Barkar i Jotindra 
Mohan Tagoro 27 C 493 (1000) 

(5) danki Prasad V KishenDnt 10 \ 4''8 
F B (1891), Dhawani Prasad t Kallu 17 
A 537 F B (1895), Ghulam Kadir t Mus 
takim, 18 A 109 (1695) [non joinder is fatal 

raiwl by wUftn nt Ccratt mm Vrt » 21 , 
where nonjoinder Court will dismiss suit] 
SnOopdo Prithl Singh 20 A 110 (1807) 
3Iehrbano I Nader All 22 A 2i2{1900). 
Baldeo Singh V Jaggu Ram 23 A. 1 (1900) 
Kudral UUah v Kubra Begam 23 A 25 
(1900) Krishnan v Cbadayan 17 M 17 
J1892), Ramasamayyan t lirasanii Ayyar 
2lM.222(1803) Palanie Rangayya 22 M 
207 (1898) Sorabji v Rattonji 22 B ~0I 
(1898) LaU Suraj Prosad v Golab Chan 1, 27 
C 721 (1000) S dl cswan Prosad v Dha 
lamjit Narain lOC L J 437 (1911) 

(8) All Mir t GulabDin 1892 P R No 5 
eitej in Hukm Chand CPC 442 
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plauitiS again impleaded onl> eleven, contending that he could obtain lull 
relief from them The lower Appellate Court dismissed tlie appeal for the 
non jomdor of the other proprietors The Chief Court lield the dismissal to be 
wrong and observed that the lower Appellate Court eliould either have decided 
the appeal as between the parties before it, leaving with the phmtiS the iish 
of not hav ing the other defendants before the Court ” or, under 0 SLT r 20 
made th«»m respondent'! 3n a recent appeal under sect 15 of the Letters 
Patent where in a amt instituted under the last Code a co sharer had 
omitted to jom parties who were apparently his co-sharers, it was held by 
the Calcutta High Court that the suit was bad for misjoinder since it was 
not under this rule but under *!ect 31 of the last Code which did not rontain 
a saving clause m favour of non-)oindct (1) 

“Defeated” — If there is such a misjoinder aa to cause inconvenienee 
and expense to the defendant the suit should not be tried, but the proper 
coujse wili not be to dismiss the suit, but to reject the plaint (2) Wiwe there 
IV no misjoinder of parties but misjoinder of causes of action again t 
the same defendant the causes not triable conveniently should be tried 
separately or excluded under 0 II r 6(3) IVliere, however, there was 
misjoinder both of patties and causes of action it was held that the suit 
should be dismissed (4) 

Distinct causes of action — The second paragrapli of this section under 
the last Code ran “ yoCAtn^ tn t/ns section shad he tTceiaed to etuibU 
to jotn i« respect of distinct causes of action ' It was not to bo read as if it 
' Nothing shall be deemed to enable a plaintifl to join distinct causes of action 
Ihis was clear from the provisions of sect 45 of that Code, and 0 II r 3 of 
this, which distinctly enable a plamtifl to jom m the same suit several causes 
of action against the same defendant or the same set of defendants (0) In this 
case, a plaintiff came into Court claiming a portion of the inheritance of a deceased 
JIahomedan on the allegation that he had by two separate sale deeds of different 
dates purchased the property from two of the heirs of the deceased, and that 
the said property was withheld from him by another of the heirs of the deceased, 
who was in possession of some of it and by certain transferees of other portions 
from the said heir Both the remainmg heir and the transferees from bun 
were made defendants Held that there was no misjomdet of parties or of 
causes of action in such a suit (6) 

The second paragraph was held not to apply nhere plaintiffs joined m 
respect of the same cause of action as for instance where a widow and the son 
adopted by her to lier deceased husband sued to have the deceased’s property 
declared theirs the widow admitting the adoption and there being no antagoni«m 


(1) Bheikli Fata v BhciKh Doinsn, 19 
( L J 455(1914) 

(2) SuJheiwlu Moliun jRoy i TJurga 
HC 435(1887) 

(3) Jancikmatli c Pamrunjun 6 C 919 
aj.a naidR-a), r, vt ProsaJ Fngh p Oot 


ProsadLftl, IOC lu J ■}lt,(J£>I4) 

(4) Ram Naram Dull t Anno la ProRwl 
JcmW 14 C 6SI (ISSd 
(1^ Mazhar All Khan « Sajjal Ilii-'flin 
Khan 24 A 3o8 (1902) 
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li. Iworn tlip rhiiii'i <-i{ llip \ M'lliouinl'iH \\i(I<n\ nil I licr ilmplitrr 

in'litiilol n ^UIt «piiTi«l lipr liiiolnml n Jicim for llioir ulnrc* in tlio i< 

]inipprt\, tlic wnloT\ nllfpmg lint n fortnm r<»n\pt incc nn<l n riloi*<> wliitli 
•'he in hiewl lo excente under n fiKc repre^entnlion were mvulid , and llie 
diupliter Jrliinp on Dm nnd on tlie furtlier nllepntinn tJmt Die widow Jnd no 
power in nn> cise to cxeeute tlic relM*e fo far |)ic dniichterV slinre wan 
concerned For defendants it wn* contended that the rmt wns Ind for 
joinder nnd multifariou«ne«s, Imt it was held that nciilier of thee contentions 
was pood The phintifls Foupht their nhnrc of the famdj prnperts nnd cl iinieil 
that their Diares had heen iniprnprrlx dealt with It was true that the defendants 
set up different claims to the properta, but thej were nil 1 isetl on the a-alidita 
or otheiavise of the rclea«e (2) 

This paragraph no longer appears in the present ride doubtless because of 
the amendments made m 0 I r 1 Proliabh the position now i« that when 
two or more pliintifls l».i<e their claims to relief on a common protind w ithin the 
meaning of that rule claims jnaa be unitei) in the same suit 

10. (7) \Vhcrc a suit has hccii Jiislitutod ui the name of tlie f* 2 
Suit in name of " foiig person AS plaintiff OF ulicFC it Js (loubtful 
wrong plaintiff wlietlicr it lias bcoii instituted in the mine 

of tlio right plaintiff, the Court may at anj stage of the suit, 
if Satisfied that the suit his liecii instituted tlirough i bona fide 
mistake, and tliat it is necessity foi tlio determination of tlie 
real mittcr in dispute so to do, ordei anj other person 
to be substituted or added ns pliintiff upon such terms as tlie Coin t 
tliinks just 

(£') The Court m<i) at an) stage of the proceeding's eithei [i 3 
Court may strike out upoii Or Without tlic application of eitliei 
or add parties part), and on such terms as may appear to 

the Court to be just, order tliat the name of any party impropeil) 
joined, whether as plaintiff or defendant, be stnick out, and that 
the name of any person who ought to ha^e been joined, whether 
as plaintiff or defendant, oi whose presence before the Coiiit ma) 

])0 necessar)’’ m order to enable the Couit effectually and com 
plctei) to adjudicate upon and settfc aff the questions imoK cd 
in the suit, be added 

(9) No person shall be added as a plaintiff suing icithout a 
nextfnend or as the next friend of a plimtiff under any disability 
^\lthout his consent. 

{4) ^Vherc a defendant js added, the plaint shall, unless f* ^ 
Where defendant Court othenvise directs be amended in 
added, plaint to be such manncrasmay be necessary, and amended 
amended copies of the summons and of the plaint shall 

(1) Fakirapa i Rudrapa, IG R 110 (3) Amiri ibit Abdul Latif 3 Bom R 

(1891), foil inNingawat Ramappa S Bom C5S{I9(>1) 

L R 708 710(1903) 
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be served on tlio new dcfendint and, ij (he Oowt ilnnls fit, on 
tlio original defendants 

1 ('J) Subject to the piovisions of the Indian Limitation Act, 

1877, section 22, the proceedings as against any 'person added as 
defendant shall be deemed to ha\c begun onlj on the service of 
the summons 

Sub Rule (1) English rule and Indian rule compared — This rule 
is 'll! amalgamation of sects 27 33 and 33 of tlie last Code and the first sub 
rule corresponds inth «ect 27 of the old Code (1) The htter, as originallj 
enacted was the same as r 2 of 0 X\'I of the Supreme Court of Judicature 
Act, iMth the ciception that the terms in aluch the substitution or the addition 
of the phmtifl could be ordered were not required to be “just,” but such as 
‘ the Court miglit think just ’* Act XII of 18S8 inserted further in 
this section tJie words ‘ at any stage of the suit, ’ and “ with his or their 
consent ’ the former ovidcntl} to aaoid the construction placed on tie 
section b} Poutifex, J (2) and the latter nith reference to the construction 
placed on the English r 2, in which a person was not allowed to be joined as 
a plaintiff mthout his consent (3) This is now pronded for hj the third 
sub rule Sir Arthur Miison in eiplaming the effect of the first sub rule, 
sajs (4) ‘It has often happened that actions liaac been imdTcrtentlj 
brought by the wrong person — as by cestui que trust instead of trustee, bj 
mortgagor instead of mortgagee Often the same mistal e has been made 
i\here it uas a matter of real difficulty to say wbich of two per'^ons ought to 
sue — as in the case of contracts made b} agents as to which it is often a question 
of much meet) to determine who ought to sue Though the Common 
Courts had the largest powers of adding parties or amending misdescriptions 
of parties, the) had no power to substitute one phmtill for another such as 
tins rule confers' (5) TJio same difficult) was experienced m British India 
as the Courts had no power here also to substitute an) person's name for the 
plamtiSs (o) The rule, however does not gue a Court unlimited power to 
remodel the proceeduigs (7) It has been lield that the power given under this 
rule is not excluded in cases where the person originally suing has no right to 
institute the suit (8) 

“ Suit ’ — In the undermentioned case (9) Banerjee J held that tins word 
did not include an appeal sect 583 of the former Code (corresponding with 
sect 107 of this) not making all the provisions applicable to suits applicable 
also to appeals Jlaclean C J , expressed a grave doubt wlicther this word 


(1) Sfo Hutm Chand C P C 381 

(2) Chunder Coomar Eoy t Cocool Cbuo 
der CG 370 (1870) 

(3) Tryon t Isational Pronlont Znstitu 
ti n ICQ B D C78 

(4) Vih Prac 1"3 See Gopa! Das* 
\granaIlaU t Badreo Daa Surcka 33 G 057 
(IW) B c 10 C U E CC2 

(5) De Gcndre i Bogariliis, L. It 7 C P 
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(C) Judooputtce 1 Cliunder Kant 0 W B 
309 (1668) 

(7) Turquand i Pcaron 4 Q B D 

(8) Krishna Boi t Collector Tanjoro 30 
A! 419(1907) 

(9) Dicaika Kath Biswas t DobenJro 
KatliTagoro 4 G W N 08(1890) 
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mil iihiiittf! ooiil nM'r<''iil n'iin'luilinRnn‘*ii|ip<'il mil ‘njipollmil ' Tln'o 
tlnills wore limrcAcr, l».i<«l on tlic wonlinp cl Fwrt fhc jlnlong Jinn 

now been nltcml, tlio fir<t jioitKm of Fcct 5S2 stindiiig hj it?clf ni 107 
onl the httrr portion being repre«ent«l b} 0 WIf r IT In nn e-irl} 
c'i«e (1) the High Court in a ppecnl appeal nllonnl the niiiie of the real persons 
to le Ful)«titiitc<l for that of the rcceiacr who hail ba niialnhe broiipht the 
puit on their I ehalf m his name And in Scahamnia t Cliennappa (2) the original 
Court di»mi'«e<l the puit on the ground that the w ill relinl upon n na not genuine 
and the lower Appelhtc Court on the groitml that tlic pint a\na anonglv 
brnuplit in the name of the plaintiffs na rxwutnra The High Court on Pecon I 
appeal, alloned an amendment bj piiliatitiiting the miror pon na phmtiff witli 
one of the original plaintiffs na nett friend In the comerse ca«e vilicre a plaintiff 
sued in hia personal instead of his icprcscntatiae capacita nn order under this 
rule w aa made (3) 

The principle of the section has licen morooacr held to be of general applica 
tun and to npplj nnalogicnlh to a mi<celliiicous application nl«o (1) In the 
ca«c cited an application to rai*c the attachment of a propertj was made b} 
tbc Official Assignee of Ilomba) as an altorncp of the Official \««ignce of Hndrns, 
and he was lastead of the latter, wrongl) dcseribwl os the applicant , and 
StnclicT, J , lield that as the nffidiMt anncteil to tlic application allowed the 
real fact, the application waa not to bcdismi«'od but nmended b> the substitution 
of the correct name and that the analog) of a plaint would under this rule 
Bupport the amendment 

“Doubtful ~So where it was doubtful whether a road contractor or the 
scstry ought to sue a tramwa> coinpan) which had injured the road the vestry 
was therefore added as a co plaintiff m a suit b) the road contractor (5) In 
tlie under mentioned case the suit was filed b) a benamidar Paraons J said 
that ho would hesitate before deciding that the suit was srrongl) filed but 
any defect there may ha\c been was cured b) the lower Court acting under 
this section (0) 

“The nght plaintifT ’ — The question as to who is the right plaintiff 
will depend on the circumstances of the case m which the question should arise, 
and on the substantiae law applicable Irom a general point of mcw, it has 
been explained already who may be a plaintiff Lverj person will be a nght 
plaintiff in a suit if he could join as a plaintiff in that suit (7) If howescr 
there has been a bond fide mistake the Court will rectify it So where a suit 
was brought by one X as the authonzed manager of Y an amendment was 
made by striking out \ and instituting \ his emplojers as plaintiffs in 
the case (8) A case of misdescription must be distinguished from that of 


(1) JuggerijautU Feral ftd t Ifogg I" \\ 
R 117 (1869) 

(2) 20 5L 467 (1897) 

(1) Gopal Dasa Agravallal t Budrre 
Das Sureka 33 C 6^7 (1906) 

(4) Sardatmal t Aranrayal 21 B 205 
(1896) 


(5) \ at do rra\era Aspl alte Co r London 
rramnaysCo 48 L J C F 313 

(6) Rav:it JIaladev 22 B 072 (1897) 

(") Uukm Chan I CPC 3S2 tideaiU 

p 514 

(8) Subodmi IXbi r Ganoda Kant Roy 
14 C 400(1887) 
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non joinder (1) TJie ride has bei n sud to be npplicalde ^lierc it is found that a 
phintiff (innot tf"!; the full relief which he recU without joining «orae other 
persons as co plamtifl (2) It may, howcaer, be a question v,hether in some 
cases, at an) rate such a joinder should not be made under sub clause (2) 
Under this sub rule there may be substitution, wath which tlic second sub rule docs 
not deal (3) or addition In the case of the first sub rule the original plaintiff 
may be either a wrong plaintiff or a doubtful plaintiff The second sub rule 
deals with the case of a person who is a right plaintiff m the son''e that he is 
a person wlio should sue thoUj,h he may be a person who is unable to obtain 
relief unless others are joined as co plaintiffs with him The matter lioweacr 
IS not one of practical importance unless it be correct, as has been held (4) that 
a change of parties as plaintiffs under this sub rule does not gne n*e to such a 
question of limitation as arises under the second sub rule 

“May" — The Court is not bound to add an) person In a case (a) 
apparentl) under the section corresponding to the second sub rule the Court 
o\ er ruled the defendant s objection as to the non joinder of certain co sharers of 
the plamtiff, but the lower Appellate Court decided it against the plaintiff 
It was contended on second appeal before the High Coiut that tint Court 
w IS bound to do justice b) adding them as parties The High Court obsersed 
however that if the plamtiff has insisted upon Ins right to bring an action 
jn the absence of hts> co sharers, he must abide by the result , and that it is 
too late at this stage of the case, for him to ask to be allowed an indulgence 
oE which he did not avail himself wlien it was aiaihble ’ 

“ Mistake ’ — Ttie mistake ma) be either of law or fact {G) Pr) J (") 
considered that the corresponding rule of the English Jaw did not apply where 
the plamtiff did not admit his mistake and insisted on his rights but that while 
the Court could not substitute one plaintiff for another, except b) the first 
plaintiff s consent and where he admits that he has commenced his action 
improperl), yet in a proper case the Court will add a plaintiff under the 
second sub rule IVhere a son sued for his share m the familj’ inheri 
tance to which his father then alive was entitled alleging that the father 
was insane it was held that m the absence of an)'tlnng to show that the father 
authorized the suit the Court could not regard its being brought m his son s 
name and not m his own as a lionAJiie mistake such as could be corrected im Ici 

(1) KasturclianU i Sagarraal 17 B 413 in this caoc docs not appear to bo correct for 

(1802) In Mandardl ar Aitch t Secretary il the aubstitnted or added plaintiff is a no v 

of State GC W N 218(1001) it was hell planntiff thena 22 of the Limitat on Act will 
that there was no misdescription equally apply in the oaso of tho first a-s of 

(2) Ayscough 0 Bullar 41 Ch D 341, and tlie second sub rule This dictum has bwn 

SCO \ adilal i Shah Khushal 27 B 157 recently doubted in Bhola Roy « ’V 
(1902) Bahadur, 19 C L J 6 (1913) 

(3) Hcinigcr v Droz 2j B at p 463 (6) Ohhoy Cobind v Ilarychurn 8 C 2 

(1000) (1882) 

(4) Subodini Dcbi t Gano la IvantBoy 14 (6) Copal Dass Agrawallah i Budreo iJas 

C 400 (1887) See however, s 22 of the Sureka 33 C 0^7 (190() Duckett t Co\cr 
I imitation Act which is not repealed by ss 6 Ch D S'* 

"O-Si of tho Code anl pp 750 i5" (7) Binden t Carte 1“ Ch D 109 l'-^ 

Milrn s Limitation Act 4th rd The dictum 
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thi-i rule (I) An uLtion, tlirQU(:Ii a hon i fidr nu<tnkp w in lonunenccd m tlit 
nimc of the wTong person ns phmtifl.nml thpci«c on n point of hw n\nn ilccicfcd 
ngun't hun The ongimf phmtiff thcnnio\c<l to substitute another nn phmtifl, 
which wns tlone (2) There cm be no honifde mmtnkc whin tlie per-on asking 
to be substituted or added ncquircil bin right to l>c a phmtifl since the institution 
of the suit, and hid no focus stnmfi at the time of the institution (3) The 
mistake must be as to the phmtifF, because a mi*takc as to the dcfendniil can he 
rectihed onlj under the second sub rule (!) 

“ Necessary for the determination "—Under this rule it is essential 
that the order for substitution or adibtion should bo neccssarj for the deter* 
inination of the real matter in dispute (5) It contcinphtes it has been said, 
onlj cases in which the ncccssit\ is o£ the joinder of a person os a phintifT, and 
there can be no determination of the matter in dispute until such joinder — a 
case which chiefly arises in suits for tho enforcement of or relating to joint 
rights by persons jointly entrusted asco contractors, joint owners and co sharers 
of property, or as members of joint fairulies, or partners in business (f>) The 
question who should be joined is part of the substantive law nppbcablc to the 
case and is not therefoxo here considered (7) 

“Substituted or added”— There is no diflcrencc m principle wlictlicr 
a plaintiS is added or substituted (8) In tho following eases plamtifls have 
been substituted (9) or added, (10) under this rule or the section corresponding to 

(1) Muhammsd Kstu hlan i SaifuUa o( tl « hem of romiscc cannot sue for lus 

KLsn{I6S7) 1 R No 91 n(;bt« p 392 In } nglandco contrabtees 

(2) Hughes t Tump House etc , Co 2 must to loined in a suit to enfurtu joint 

Iv R 485, C \ (1!»3] rights p 393 Non joinder of to tun 

( 3 ) House Property Co t Hor'oNailCo, tractets not necessarily fatal m Indiv, p 

29Ch.l> 190 39o Case of persons jomtl> mterestid 

(4) See Cliallinor r Rodor 1 rimes Rep different from that of joint contracteca 

527, see Ganendra t Surya Kant, 17 C W \ 39o AU joint lessors must bo parties in 

N 462 (1012) [alleged nustako as to dc » suit for rent by one of them , p 390 All 

fondants] co sbarers must bo parties in a suit relating 

(5) See Hciiugcr t Droz, 25 11 433 464 to joint property , p 39C Evonmasuit 

(1900) m which tho section was btl 1 to to bynianagingco sbaar ji 397 Suitbya 

inapphcatlo. meraber of a joint Hindu family p 308 

(6) Hukm Cbaiid CPC 383 ^fanagtr of same cannot sue p 399 

(7) See lb pj 383-402, where tin, question All portnera mu^t bo parties in a suit bj 

isconsidcredunlerthefollowingheaJings — ono, p 400 Suit by surviring partners 
p 384 ‘ Ono of joint lessors cannot sue for roprescntatiTs of decease I partner not neccs 

Ins share of rent j 38o bi-parate rent aory p^y p 401 Persons jointly 
may be claimed under special arrangement injured need not all bo parties in a suit on 
among co sharers , p 390 All co sharers tort 

are necessary jmrtics m a suit for nbcf by (8) Hughes t lump House etc Co 
any co sharer in nspcct of his own share (1302) K H 48o C A 
p 387 Suit by one of soTcral persons tn (9) Ib Tho Duke of Buccleugh P 
titled to equity of itdemption for redemption 201 C A (1892) 

of hia own share p 388 Suits by one of (10) Caldwell i 1 agham Harbour etc , Co , 
scacral mortgagees for sale or foreclosure 2 C D 221 and see Long v Crossley, 13 C 
p 383 ODeoffbcheirsofacrchforrannot IJ 3SS Bourhe r Dam, 44 C D JJ2 As 
sue for his share of the debt p 390 One to notice seeTiIdcslyt Harper 3Ch D 277 
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tlic second sub rule It is no objection to tlic substitution or addition of another 
person that the suit will fail even if he is substituted or added > as the object of 
the provisions of the section is not that a party’s case should be so framed as to 
succeed, but that it should bo so framed that it can be adjudicated upon bj 
the Court, whether m his favour or against him (1) The institution of a suit 
by a wrong party cannot operate to keep ahve the rights of one who by his 
delay has brought himself witbm the provisions of the Limitation Act (2) 
It has therefore often been held that if the period of limitation has lapsed as 
regards the person added, the smt must be dismissed (3) Although this 
rule only apphea where the action has been commenced through a hondjid'. 
mistake as to the plaintiff, yet aa tho fonner section and sect 32 of the former 
Code were both used together, the Court had full power imdcr the combined 
rules to deal with all questions relating to the adding, striking out, or substitution 
of parties (4) 

Consent ■ — ^Eeference to tins has been struck out as it has been dealt with 
in tho third sub rule No person is obliged to have his or her name added as 
plaintiff in a suit v,ithout his or her consent And the justice of the rule is 
obvious, because the suit may be improperly brought , and if a party were made 
plaintiff without his consent, he might also be made bable to costs If cdhei 
parties should bo joined as plaintiff, and they refuse to be joined, the proper 
touTBo 13 to make them defendants so that they are all before th© Court, and the 
latter may make what order it considers just as to costs (D) 


“ Upon such terms ’’—Amendment le an indulgence, and tho appheant 
will generally have to bear costs The terms usuahy imposed arc that, if the 
original plaintiff is found not to be entitled to maintain the action, he must pay 
the costs up to the time of the joinder or substitution, and that the plaintiff 
joined or substituted will be entitled only to such rehef as he could have claimed 
if the action had commenced at the time of his joinder as plaintiff (C) 


(1) Long t Croseley, 13 0 D 388, 381 

(2) Kiahcn Loll t Chunder Cooma Roy, 
W R 152 (1804) 

Sco ctiK« ttled m MiXtob LtouVation 
Act notes to 8 23 , Hukm Chand O P C 
403 As to ^\Lcthcr s 23 is applicable to 
change of plaintiffs under this section ttJe 
ante, Tho question chiefly arises m suits 
on ]omt contracts by one or more of tho 
promisees, or for joint rights by one or moro 
of tho CO owners where the remaining pro 
tmsccs or co owners do not join until after 
tho expiry of tho limitation pcnoiL 

(4) Annual Practice, 1900 Sec notes to 
0 X\I r 2 

(5) 'Oma SunAsn Dasi t Ramji, 7 C 212 
(1881) , and see generally as to impleading 
defendants who refuse to concur in a amt, 
Puntum Mly t Am«r Ally 10 W It 487 
(ISfS), Jagndamba bast f Haran Chandra 


0 B L R 526 « (1868) , Kanna Pesharody 
V Narayanan, 3 M 236 (1881). Ivandhiya 
Lall V Chandar, 7 A 32G (1884), Rah 
Ghandra t Raj Itishoro 11 0 ^1^ (18^831 
Parameswaran v Shangaran, 14 
(1891), Dwarka Nath t Tara Prosunna 
Roy, 17 C ICO (1889), Unm Nambnr t 
Ndakandan Bhattathuipad, 4 M 
(1881), Shoshee Shekhareswar Toy 1 Gnis 
Chandra, 1 G W N 059 (lS9o), 

Nath t Tara Ihosunna 17 C 100 (18^9), 
Jibanti Nath Khan t Goeool aiundor, 
19 C 7G0 (lOSl), Tarim Kant t Lund 
Kishorc, 12C I R 688 (1882), Bissesswnr 
Roy i Broja Kant Roy, 1 C IV N 22 

(6) Ayscough i Rutlar, 41 CIi R 31 
And eeo Long t Crossley, 13 Cli R 3*^ » 
Turquand t Fcaron 4Q B R 282 
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Origin and scope of Bub*rulo 2—Thia clause, winch us well an clau'os 
3 end D corTc‘«ponds with sect 32 oftliolast Code, is taken from r 11, 0 1C, 
o! the English rules The ihstinction between thw clause and 0 ] r 1, is that 
the latter refers to the action o! the plaintilT at the time of the presentation 
of the plaint in joining defendants, whilst this rule refers to the action of the 
Court at n stage subsequent to the presentation of the plnmt m adding a part} 
either as plointifl or defendant (1) It deals with joinder and not with sub- 
stitution (2) It does not apparentl) appi) to diaorco proceedings , (3) but 
Ibe proMsions of sect C3 of Act 1. of 1891 (Land Acquisition) arc sufficicntl} 
large to ollow the adaptation of this section to matters before the Judge referred 
to him by the Collector (4) As to Itevenuo Coiut8,(6) see note It wos held 
under the Code of 1850 that the section should ccciuc a >cr} liberal construc- 
tion ; (G) and under the Code of 1882 that the section wos wide enough to meet 
cacry case of defect of patties (7) The section is not exhaustive, and it was 
held m the ease cited below, (8) that even if it did not apply, the Court had, in 
the circumstances of that ca^e, which dealt with a public trust, an inherent 
power to add new parties The effect of the amendment of the section is to 
bring It into greater conformity with the English rule (titfc j-o^l) The lost 
clause hut two of sect OSofthclastCodeisnowincorporatedmO I r.8. Where 
in a suit for tho recovery of possession of property, the plainti0 falsely demed 
the title of persons whom be bad joined as dcfcDdants and asserted that an 
exchange by which he had traistcnodthisprojwrty to the defendants had never 
been acted upon, but it was found that the cxchongc had m fact terminated 
his title and had been acted upon, and be could not sue the principal defendant, 
it was held that he had not made a bond Jide mistake within the moaning of this 
rule (9) 

Court —Upon the question whether the powers given by this rule are 
exercisable only by the Court of first instance, or both by it and a Court of 
Appeal, a distinction must be drawn between the case (A) where a person has 
been a party to the original suit but is not a party to the appeal and this may 
be (o) where tho party to tho original suit hos died, or (6) has not been added 
a party to tho appeal , and (B) where the person sought to be added has not been 
a party to the original suit 

Case (A) (a) is proMded for bj sect 107 When the person alleged by the 
appellaut to he the legal repceseutatwe et w dceeased, leapondent had been put 
on the record under these provisions, the Madras High Court held that tho Court 
might add under this section another person who claims on good pnmd facie 
grounds to bo the representatn e of the deceased (10) 

(1) Sails] anaotla V Umeshananda, 4 C W cate General g 1( H C P> at p 100(1871] 

N 462, 4M (1890) (7) BhoU Ptraliad v Bam Lall 24 C 34 

(2) Heimgeri Droz,25B 433,463(1000), (1890) 

but Bce Annual Practice 1005, p 171 (8) Gyauananda \sram u Kristo Cliandra 

(3) Ramsay v Boyle, 30 C 489 (1903) 8C W N 404(1001) 

(4) Kisban Chand i Jugannath Prosod 25 (9) Ganendra i Surya Kant, 17 C W I, 

\ 133 (1002) 462 (1912) 

(5) Slub Gopal t Baldco, 2 A 204(1879) (10) AtUeappar Ayanna 8M 300 (1884), 

(G) Rga lha Ya i Mi Kban JOiait, 5 B and under similar circumstances tbu Bombay 

1a K 371, 379(1870), VaLatebandt \dto High Court, following this decision, added a 
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Case (A) (&) 13 provided fox bj 0 XLl r 20, 6o far as the addition of a 
person as respondent is concerned Tbc Court may in second appeal act under 
tJiis rule, although the person added nas not a parti to the Srst appeal (J) 
Under the Code of lB59 the Court exercised tins jurisdiction under the section 
corresponding to the present one (2) The Bombay High Court has held that 
the Court cannot make any person a co appellant who ivos a party to the original 
suit but i\ho did not appeal (3) 

As regards case (B), it is aufBciently established that the ponerfl conferred 
by this section may be exerused under sect 107 bj a Court of Ajipeal, and 
that by the operation of that cection the present rule is applicable to the 
Appellate Court &o an Appellate Court may strike out the name of am 
party improperly joined (4) It may also add a party and remand the suit for 
trial, (6) or without remand proceed with the appeal if the part} added so 
desires (G) 

It 18 true that the Court in Mihin Lai v Imtiaz AU (7) obser^cd that * ^ 
person who has been a stranger to the suit in the Court of first instance ought 
not to be brought in to the record of an appeal, unless he is brought in as a 
representative under the sections appipng to the bringing m to the record of 
a representative in case of the death of a party to the suit, or the devolution 
of title When an Appellate Court thinks it is necessary to have as a party 
before it in appeal a person not oppearmg in a representative capacity and 
wlio is not a paity to the suit m the Court of first instance, the Appellate Court 
should, m our opinion, remand the case to the Court of first instance, 
direct that Court to bring in the particular person as a defendant, or as a plaintiff 
if he consented give lum time to file his statement and opportunitj to 
produce his evidence, and try the issues raised between him and the 
opposite side” These observations, however which were ohUer dicta, most 


]>erson claitaiug to be an adopted eon tak 
shnubai t *lantapft, 13 B 22 Tbc tiretcaso 
referred to in Kadir t Vluthu I^shna, 
26 31. 230, 231 (1902), and dissented from in 
Muhammad Husam t Ikhusbalo, lO A 223, 
23“ (1888;, referring to Harnarain bingb v 
Jvharag Smgli OA 447 (1887) Since tbee© 
tvr<7 last decisions, tlio last paragrspli tras 
added to a 368 of the former Code, enabling 
tho Court under tliat section to join a ] erson 
claiming to bo the legal representative 

(1) Paya v Ivovaniel, 19 31 151 (189o) 
dissented from Chunni t Lala Ram, J6 A. 
0 (1893), contra 

(2) Achatnbah Paurej v Ramsahoj Pau 
rey. W R 136 (1804) 

(3) Vasodevi Sabuthai.lOB 227(1885) 

(4) Aasodei t habuthai,]0B 227 (1885) 
Jn Ivrishnabai t Sonabai, 2 II H. G R 
310 (1665), tho Court struck out, on appeal, 
an infant T>nrly as jiIaintifT and made her 
difiiidact Sec Annual lYactice, 1905, 
p 167, hefoo, 574, Rvclia fcingfi * Slirzs 


Mashook.lSW R 572(1871). ^afurCband 
t Doorga Das (^jowdhury, 11 3V B ^^7 
(J869) In Keivul Sahao t Istut 
12 W B 334, 338 (1869), the Court, on tbo 
facts, refused to strike out parties HiRristo 
Sunkur Dutt t ICoylashnath Dutt, 15 W B 
0 (1871), tho lovver Court vras directed to 
strike a pereona name out of the list of 
defendants in the decree 

(5) Tbirthasami % Gopala, 13 31. 32 
(1889), Kriahnabai i Jonubai, 2 B H C 
R 310 (1865) 

(6) Gyanananda Asram i Knsto Chandra 
8 C W If 404 (1901) In PateshnPartap » 
Rudra hTaraio, 2fl A 528 (1904), th® Co'^’ 
on (ts own motion added a party in appeal, 
eten though tho suit, so far at be was con 
cemed, would have been by that time baited 
by liDutation. 

(7) ISA 332(1890) In Chmiian « Ram 
ihandra, 15 M 54, 60 (1891) the High Court 
directed the Subordinato Judge to add a 
party 
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It i-t submitted be read in connection «it]i the circum&tnnccs of that cnb( 
under whicli n remand might haNc been Dccc55arj In a subsequent 
deci«ion,(l) the fame High Court assumed that the Appellate Court might 
itself add a sen part), though upon such addition it uould ordinanl) 
and in the ohsence of consent of the part) so odded he necessary to 
remand the ease so that it imght be re-tned in his presence In iladhuh 
Chundcr r Buhtesurcc (2) the lover Api»cllalc Court had dismissed a 
suit brought by a person on behalf of a minor without obtaining a certificate 
of guardianship, and the High Court on special appeal allowed the minor who 
had ]u5t come of age to he made a plaintiff In this ease the part) 
was ahead) on the record, and the suit which was originall) instituted on his 
behalf was allowed to proceed direct!) at his instance ^\'hc^c the tccciaer 
of an estate, under the permission of the Court and on behalf of the parties 
interested in the estate, brought a suit b) mistake m his oim name, it was 
held on appeal that the recciicr having full power to institute the suit and no 
objection ha\nng been taken in the first Court, the error could be rectified without 
the consent of the persons interested or further notice of appeal (3) A lower 
Court cannot add parties after the suit haa been earned out of it into the Court 
of Appeal (4) 

“ May "--The section is thus permissive and not impcratia e,{5) the matter 
resting m the Court’s discretion As to the measing of this word see notes to 
Preamble, ante But notwithstanding that the Court has a discretion to act, 
if the COSO IS one in which it should act, it ought to act 

Speaking of the c^cpicssion m the eoncspondiog rule of the English law 
Jessel, M H , in \\ ilson v Church (6) said ” It is absurd to sa) that the Court 
* may ' do so, if it did not mean that it was the duty of the Judge to odd the 
part) if the proceedings were in such a state that the part) could properly be 
added The Legislature were obhged to say may’ because it might be at 
any stage of the proceedings *’ And it is held there, as a general rule, that 
if the Court thinks that the cficct of non joinder in a suit can be removed by 
makmg a person a defendant, the Court should order him to be so made, and 
not allow the suit to be defeated on account of non joinder (7) And the same 
rule applies in this country (8) AndiuJonab Aht Golam Assad (0) Jackson J 
observed “As to the defect o£ parties it seems almost incredible that the 
Judge should, when a suit is ready for bcaitng and when he himself has failed 
to take action under that section (corresponding to sect 32 of the Code of 1882) 
dismiss a suit upon the techmeal ground that some persons having interest 
in the subject matter of the suit have not been made parties If it were at all 
necessary, it was the duty of the Court to take action under that section and 
bring the proper parties on the record ” 

(1) nabib Bakfh t lialdeo Praaad 23 A MV It 2id <18C4} 

1C7 172, 173 (1901) (6) tlCh D 552 at j 558 

(2) 12 W It. 102(1869) (7) VanCelderi feowerby 44 Ch D 3 4, 

(3) Juggunnath Persbad Dutt i Hogg 12 3&4 

W R. 117 (1860) (8) Jonab All v Golam Assad 21 VV P 

(4) Ram Tiidheo Kooodoo t Ajoodhya 187(1874) andscc^KWl 

Ram Khan 20 W P 123(1873) (9) 21 W R 187 (18"1) 

(5) Poran Mundul r Sham Chand Chose, 
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Tile power conferred by this rule, wbicb elioulcl Lo liberally couBtrued, 
13 necessarily very wide It sbould, however, be exercised in a reasonable 
manner, (1) and the Courts ought to take care in its exercise Thus, JIarkbj, 
J, in the case cited, (3) said “To bring persons on to the record, whose 
interests are not identical with cither plaintiff or defendant, necessarily 
oompheates the proceedings, and greatly impedes the progress of the suit 
This disadavantago very frequently outweighs the advantages arising from 
finabty of litigation, which is, upon the whole, the best justification for bring 
ing in fresh parties This alone ought to make the Courts of first instance 
very careful in the exercise of the power granted by sect 73 (now the present 
rule) ” If embarrassment or inconvenience inll be caused, the order will 
probably not be made (3) 

It IS not profitable, however, in a matter of discretion to attempt to 
formulate particular rules for its exercise Addition has been refused, where 
it would have led to a great variation m the plaint (4) Generally, hut not 
always, the Court will in the exercise of its discretion refuse to give leave to 
add a plamtifi when the result would be to introduce a new cause of action 
and subject to the rule enacted by clause 1, where the original plamtifi 
has no right of action, he cannot by amendment under this rule introduce 
a plaintiff in whom there is a right of action and so make an cntnely new 
case (C) And generally, care should be taken that the nature of the suit 
18 not changed (6) But it was held m the under*mentioncd case that at an 
early stage a person may be added as a party, even though the addition 
lead to an alteration in the nature of the proceedings Thus in an action tn 
fersonam against the owners of a vessel for damages caused by its collision, 
the ship has been added as a defendant The vessel had not been impleaded 
originally, as at the time of the institution of tlm suit it was submerged m 
the liatboui It was contended that it was not competent to engraft pro 
ceedings in personewn upon proceedings but Farran, J , said . “The later 

decisions afford no ground for the contention that at an early stage and m 
a proper case the imtial proceedings cannot be amended so as to bring them 
into the form which they would have assumed in the first instance, but for 
the ship not being, or not being supposed to be, amenable to the process of 
the Court “ (7) 

(1) Googleo iiahoo i Prembll. 7 C 148, 82, 64 (1881) 

149 (1881) , Thakur Das t Resident Utiai (4) Biddia Soonduice t> Doorganuud, 22 
cipal Co , 1890, P R I«o 36, cited in Hukin W B 07(1874) 

Chand, C P C 445 (5) Annual Practice, 1905, p ICS, el 

(2) Kalco Perskad Singli t Joy Horain casas Soalsoas to introducing a new cause 

Roy, 11 t\ R 301, 305 (1869), and sceob of action where this would be the effect or 

senations of Phear, J, in Kartick ^ath » adcUnjdefeadant and would bo incooTcnicnt, 

Chummun Roy, 21 VV R. 50, 61 (1874) the Court will refuse to do so Raleigh » 

(3) The Gcrniamo, 1890, P 84; lUcChcano Goacben 1898, 1 Ch 81 

1 Gyles, Ko 2 1 CJi 917, 918 (1902) , Bower (6) See Oh Ling Tee t AuUnifce, 19 V 
1 Hartley, 1 Q B D 052, per Hlellish, J, B 8Q (1808) in which the Court re/useil to 
nndJamcs.LJ as whereby tho addition of transform the suit into one for gencr* 
new parties either of tho parties on the a dmini stration 

record would bo prejudiced or hindend of (7) Bombay and Persia S N Co t fehej 
their remedies Vidiauadai Sitarama, 5M herd, 12 B 237 (1887) 
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The exercise of Jiscrction must, ul courbc, be of a jiulicial cliaractcr, but 
will, as m other cases, not be interfered uitli on appeal, uiilcss it is mmifesti) 
unjudicial and wTongfl) It is independent of the restrictions imposed b) 
Hw on the parties So tho Court inij mahe the Gosernment a party, cscu 
though the notice required by tho Code has not been given, the absence 
of the notice not nficcling the power of the Court m anj ease (2) An 
apphcation to strike out or change the parties on the record should not bo 
made ex parfe(3) And before a person is added ns a patty, unless he is in 
Court and cognisant of tho proceedings, a notice may bo issued asking him 
to show cau'c vvli) he should not bo so added, and the notice should show the 
grounds on which either of the parties applies to hav c him added (4) The 
defendant on record cannot object to the addition of any person as a defendant, 
even in a suit which has been instituted with special leave required on account 
of the accrual of only a part of the cause of action within the jurisdiction of 
the Court (5) 

“ At any stage,” etc — The rule has been hero simplihcd Tho former 
section drew a distinction (0) between orders striking out and orders adding 
The former could he made only on or before the fust bearing, the latter at 
any time before the suit had actuallj terminated (7) (tide post) And, further, 
while orders of the first kind could only he made upon the application of 
tho part}, the latter orders might have been made at any time Both tho 
English rule and the present section contain the words " at any stage of 
the proeceiings " Under the last Code the words were ‘ o( any tune" and 
under the Code of 1830 any heanng" Under the English rule it has 
been held that there is jurisdiction to allow amendmont, even after final judg 
mcQt, as long as anjrtliing remains to be done in the oction though it be only 
assessment of damages, though whether or not the Court will exercise the juris 
diction will depend on the cucumstonces of each case (8) Under the Code of 
1859 also, m Vakat Cband v Advocate General (9) parties were ollowed to 
be added after a decree had been made whereby the amt was referred to the 
Commissioner’s Office to have accounts taken and property sold But when 
the plaintiff, after bis ease had been gone into and some of his witnesses 
examined, apphed to have certain persons made co defendants, the Court was 
held to have exercised its discretion properly m refusing to add them at that 
stage, even though “they were the parties from whom, if he got a decree, he 
would have to receive possession ”(10) Under the Code of 1882, ‘ tbougli 


(1) O^aramt Tssur Chunder, 2 W R 15S 
(1865) 

(2) Balmokoond Lall t JirjuclUnn Roy, 0 
C 271 (1882) 

(3) Tildesley t Harper, 3 Ch. D 277 

(4) Ranmarain v Monco Bibco, 0 C 735 
(1883) See 1876, Eng W N 23 

(5) Eoolibai t Rampratab Samratrai, 17 
B 460 (1803) 

(6) See Abbaai Begam t Imdadi Jan IS 
A 53, 54 (1895) 


(7) Jotiadra Mohan Tagore i Bejoy 
Chand Mahatap, 32 C 483 (1004) 

(8) The Duko of Bucclcugh (1892) P 20J. 
C A , Annual Practice 1903 p 166 and 
cases there cited. 

(*)) 8 B ir 0 R O J 90 (1871), see 
cases cited mAhmedbhoyi VoUeebhoy, 8B 
«tp 330(1684) 

(10) Poraa Mundul t ShaniChand,lWR 
228 (18&4) 
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sect 31 limits the time duimg wlucli the defendant may object as of light for 
want of partie?, there is nothing in the Code to prev cut his applying at any 
time to the Court to exercise its powers of adding persons who ought to ha'c 
been joined, or to prevent the Court from exercising its power upon such an 
application ” (1) An order allowing a co widow, who was not a party to the 
faint, to bo joined in execution proceedings os a joint decree holder was not set 
aside, as the Court (2) was not prepared to say that the Subordinate Judge 
had not a discretionary power at any stage of the suit They observed, howe^ er, 
that the power was restricted to the cases in which joinder might be 
necessary for the adjudication of questions raised in the suit, and that m 
that case that period had passed , and that “ it is unusual and inconvenient to 
allow a person, who might have applied before decree, to be joined as co-plainti5 
after decree, even if it be lawful to do so, where no interest has devolved and 
no interest has been created since the institution of proceedings ” In Titam 
Smgh V Thakur Kishore (3) the suit was for a sale of the property under the 
Transfer of Property Act, and defendant’s minor brother and sons, who were 
members of a joint Hindu family, and interested in the property withm the 
meaning of sect 85 of the Act, were added as co defendants, on an application 
by the plaintiff presented even after a decree had been made against him, and 
set aside under sect X08 of the former Code, corresponding with 0 IX r 13 tf 
this If, however it becomes necessary to enforce a judgment against per«oM 
who have acquired a title after it was made this cannot be done by execution 
but an action must be brought for that purpose (4) 

“ Upon or without the application ” — ^TJiis is an application, if nude, 
of cither pdtty, plaintiff or defendant Though either party may appljj fhc 
lesult of such application may vary accotdmg as it is made by either the plain 
tiS or the defendant Thus, a person may sometimes be made a co defendant on 
plaintiff’s application but not on the defendant’s (5) And, as a general rule, i 
person whose right to join as a plaintiff is denied by the plaintiff on the record 
sliould not be made a co plamtiff, though he may be made a defendant ('0 
The plaintiff is not bound to make tbe application, even in cases m which the 
Court will usuiilj allow the addition of a person as a party So while the Court 
ivill usually sanction the addition of assignees pendente hie, the plaintiff is not 
bound to implead them (7) A person may, however, be made a party without 
the ipplication of cither pirty and on hia owm application, (8) the Court actmg 

(1) Ivale Ivlian V Sica Bam, 1889, P R (6) See Horwell v London Omnibus Co » 2 

No 150, p 535, per Plowden, J Ex D 305, Lercculey t Hamson, 18 0, 

(2) Lingamraal v \ enkatamtnal, C M 227 Png W N 30 - 

(1883), BPcalsoSotwhCliundcrv NilComul, (C) Googlee Sahoo t PreniUU, 7 C. 

110 4 5 61(1884) (1881) 

(3) 1893, A W N 12, s c, 20 A 183, (7) Umamoyi Burnioncei t rarmi IrBsa'h 

and SCO Sotish Chundtr t Nil ComuJ, 11 C 7 W R 225 (1807) 

45, 51 (J88i) JD wJjJcli Jt was euggesfed that (8J Oriental Bank Corporation tf CharrioJ, 
ft party might l>o added in execution pro . . - 

ccodmgs As to this case, seo Ilukm Chand, 

CPC 4J8n 

(1) floodall 1 Mussoorio Bank, 10 \ 97 

(1887) 1 Sitaramayyan, 5 M 52(1881) Itwaswil 
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it'-iH on tlic infornntion of n fhinl pirt) Tin* rifilit tn jinl i tlio npjilintion 
« ontcniphtcd nri'cs with tlip fornnkingit (1) Apor<onjmj ho\\c\f‘r, 

Itc nddcd ns a defendant to an inlerplndcr nuit, r%cn if the plamtifl doc<i not 
recognize any nglit in the party aiho fecks to be adileil to share in the thing in 
respect of which the interpleader fuit is brought (2) 

In rcprc«entativc suits falling within 0 I r 8 of the Code, a person wiio 
IS not a party on record is often made such on an application by him«elf , and, 
mfact asO I r Sstatos thccourscto betaken ]>yanj oncofthcclass on behalf 
or against which a suit is brought, who desires to interacne is bj appljing 
to 1x5 made a defendant in person (1) There is a coasidenble difference 
l>etwcen the position of a person who is made a defendant on Ins owTi applica 
tion, and who is so made without an> application of his The former has to 
make out a primti facte ca«e before the plaintiff can be asked to meet it , (I) 
but against the latter, the plaintiff has to prose his ease, as against the original 
defendant {’>) who«e position ns regards the burden of proof is not altered ba a 
person being made a co defendant on his own application (G) It was held that 
when the name of a person who had been made a part) w is struck out all the 
eaidence produced b) him ought to be crcluded (7) The order giving Icaae 
to strike out a defendant should proaidc for Ins costs (8) If when a name is 
struck out the Court has not juriMliction to trj the ca«e the plaint should he 
returned to be preseuted in the proper Court (9) In a suit (10) for possession 
of land between persons, eacli of whom cliimod to be tlie lessee of it and the 
lessors from whom they alleged Imingderued their right respectnel) liad been 
made parties, it was held that that had been done unncccssarilj as there w as no 
cause of action against either of them and the Court ordered their names to 
be struck out And where two persons m the same suit clum pre cmptiou in 
regard to the sale, but without haaing ana joint right the name of one c f them 
ought to be struck out (11) 


in Mohiadrobhoosnn t Shosbccliboosnn C C 
8S2 (1880) that this section did not con 
template any application by tlio person dcsir 
in<j to bo added, but (he teamed Ju Ige 
(W ilson J ) subsequently state J that I e di I 
not intcnil to lay down that a thirl party 
cnul I not come in and apply In the first 
case cited at p MC an 1 the second case at p 
04 

(1) Oriental Bank Corporation t Cbamol 
12 C &12(I8S6) 

f2) Rabbabat I«oorjehan 13C 90(I88f) 

(3) See Watson v Care 17 Ch D 19 
Fraser t Cooper, 21 Ch. D 718 May t 
\ewton, 34 Ch. D 317, ands 30 attfe. 


Adikunda " C. L. R SCO (1880) 

(5) Ram Taruck Ghosal r Radba Bnllab 
15 av R 97 (1871) 

(C) Kon)ul *!ahoo r Guroo Biiksh Kooer 


13 W n 3f2(l8-0) HukmChand C P C 
449 an 1 see ib as to appl cation I y 
foregner an I Annual Practice 100 p Jl“ 

("J Bu lia Singh r Ifashook AI 25 R I 
5 2 (187!) the name w-as fttruek nut b^ the 
\{pd]ato Court 

^)Wym<rt DwUs 11 C D 43S 'Jeo 
also as to costs Amos i Iferne Bay I asil ii 
Co 54 L T 2fd 

(9) bhrithar i Chiiaa 10 B TI C R 
17 (18 3) As to striking out sec in ad htion 
to cases alrca ly cited SuklanatAIit Kestru 
Icwari 6N R P 208(1874) SjclUosscin 
All t Abdur Rahim 7 C W N 5'’9 511 
(1903) 

(10) *>agut Chand I Doorga Das 11 W R 
137 (1859) 

(11) BuruMult PadhaKishen 1831, P P 
No 3 Khavas Khan i Rasal Khan 1891 
P R No 29 cited in Ilukia Chand CPC 

443 



558 


THE roDE or civni mocFourr 


rniST Sc^^^ 
0 i,r 10 


As to the exoiciBc ol powera under tins swtion on oppenl, ante, p C51, 
“ Court ’ 

The terms tviII be such ns the Court thinks just under the particular circum 
stances of the case So the Court has imposed the term that the person added 
as a defendant should consent to be bound b} all the previous proceedings 
in the suit in the Court, and b) anj order that the Court might make as to the 
costs of those proceedings , (1) aa ivithout such consent the evidence alreadj 
existing on the record could not be used against him (2) So also a party has 
been added who consented to be bound by the preliminary judgment wliich 
had already been passed, the Court directing that further proceedings were to 
be carried on against him in the same manner as if he had been an original 
defendant (3) An order has been made for adding a Bank as defendant on 
its undertakmg, if the Court should so direct, to pay its own costs and tho«e 
of the other party to the action to enter appearance at once, to appear on 
motion for judgment next day, end to waive questions of form (4) And the 
Court has oSered on the defendant’s application to add a person as a co defendant 
against the wish of the plaintiff if the defendant would indemnify plaintifi 
kgainst Ills costa (0) A Court cannot of its oivn motion add a Beceiver as a 
defendant when the leave of the Court appointing the Receiver has not been 
obtained (6) 

Striking out — ruither, no name could be struck out by the Coiut ««£> 
motu without an application from a party nor at the trial, but only on or before 
the first hearmg Thus, where a suit was dismissed against one of the defendants 
some time after the issues were settled the order was sot aside as illegal (7) And 
the name of a person who had been added as a defendant after the first hearmg 
could not be struck out m any case even if a notice could not be served on him 
on account of the non discovery of his whereabouts (8) If persons improperly 
joined do not move to bo struck out and take a part in the defence they may be 
held liable jointly with the other defendant for costs of the action (9) And where 
a defendant having put in a statement of defence applied to haae hia name 
struck out he was refused bis costs as he had not applied at the first po'^ublc 
moment (10) 

Tins distmction between orders striking out and orders adding partie-' 
has been abolished and either class of order may now be made before on ot 
after the first hearing at any time, and either upon the application of the party 
or of the Court s own motion It will be observed that the words m the second 
paragraph of tlie former section ‘ order that any plaxniiff be made o defendant 
or that any defendant ha made a plaintiff do not now appear , hut the same 

(!) Ahmedblioy t VuUcoWioy 8B 32? at 6o3 (1910) 
p 338 (1881) (7) Binga Redtli t Madava Rau 20 M 

(2) Watson r llurgobind 22 W It 35 300(1890) andBooMadari ClotiHliSB 

(1874) ptr Mittcr J ri6 (1BS4) 

(3) Re Dracup W N (1892) Eng 43 (8) Ablwiai TJegam t Inn ladi Jnn IS A oJ 

(4) l>bcntnre Corporation i Mumcln 8 (1895) 

Times Rep 49(’ (9) fwinbcrrow t Rraid U N (“8) 10-' 

(r) /nr«I7amwi 2 Cli 310(1897) (10) ValJanro » B rn ngbam Ijml Corp, 

(C) Jntnlra » ‘•arfnraj 14 C U N 2 C D 3fi » 
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jvwcr 1o onlpr tln^ roJiniii«, in such n nee n Court woulil utrilvO tlic pirl} 
oil ill" PiJe of llic fuit )n lie hail been pKcwl ntitl re ndcl Jiiin on llic opposite 
Fulc Sucli n Inneposiiion i* made freqacntlj m, tlioiigli not confined to 
psrtnerehip suite (1) Tlnis, m Ediilji Munchcrji i Yullceblioj (2) tlie phintifl 
wi«lip<l to witlidnir, nnd ten of tlie dcfcndints supportwl liis npplic'ition , 
and on the applicntion of two of the other defendants, the Court allowed them 
to be made phintiffe nnd tlie plaintiff to be made a defendant A defendant 
wlio has assigned nil his rights in the subject ninller of the suit, nnd hns no 
lonccr am interest in it, lias no right to In* made n co plamtifl (3) 

“Ought to have been Joined,” "or whose presence may be 
necessary.” — J'O prowsions ha\e been Imd down in the Code ns to the persons 
who ought to be joined, or who«c presence maj lie ncce'5«ary before the Court, 
and the question must be dctcrmincil on gcncrnl principles with reference to 
the object contemphted by the rule which is “ to enable the Court effectually 
nnd completely to odjudicatc upon and settle nil the questions in\olv«l m the 
suit” Other sections may, howeaer, be considered to furnish a guide to the 
Court in the exercise of its di<crctioa under this rule (4) 

in the words of Lord Iledc<dale, “All persons nmtcriallj interested m tlic 
subject ought generally to be parties to the suit, plaintiffs or defendants, 
however numerous they maj be, so that the Court may be enabled to do 
complete justice by deciding upon and settling the rights of nil persons 
interested, and that the orders of the Court maj be safely executed by those 
who are compelled to obey them and future litigation may be prevented ’ (D) 
Lord Hardwiche observed that ‘the general rule is that you must have 
all parties before the Court who will be ncccs«ar> to make the determination 
complete and to quiet the question " (0) Lord Lyrndhurst, in Small t Att 
wood (7) said that “the general rule is that all persons who are interested in 
the question must be parties to a suit instilutc<l in a Court of Equity ’ A 
similar principle is expressed in Comyn’s Digest namelv ‘ that all concerned 
in the demand ought to he made parties in Equity Not all concerned in the 
subject matter, respecting which o thing is demanded but all concerned m 
tlie very thing winch is demanded in the matter petitioned for, in the prayer 
of the bill, or, in other words m the object of the suit But a person who 
has no interest should not be added but only those whose claims must 
necessarily be taken into comidention before deciding on tlie plaintiffs 
title (8) 


(1) Soo Ivrishnabai i Jonubai, 2 B 11 C 
r 310(18Co) 

(2) 7 B 167 (1883) 

(3) Sa^ad Abdul Huk v Gulam Jilaiu 20 
B 077 (1893) 

(4) Isaraini K«ar i Durjan Knar 2 A 
733 (1880) 

(5) Jtitford on Pleading 104 

(6) Poor© r Clark, 2 Att 613 

(") ^onge, 458 See Ram larack r 
PadhaBullab,15V^ R 97 98(1871) AU 


persona are to be made parties wlio are either 
legally or equitably interested in the subject 
matter and result of the suit Joy Gobind 
Da# i Coureeprosba I Shaba 7 W R 201 
(1867) I ajendronath Dutt t Shaikh 
VUhomed 8 C at p 50 (1881) 

(8) Khajah Abdul Gunnee i Pogose 12 
W R 43C 438 (1809), GoTernment c Fee 
guiaon 9 V\ R 169 (1668) nor of a person 
against whom no relief is sought Surnn 
MoTce r Bykunt 25 tV R 17 (1870) 
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The rule refers to two classes of parties — ^tho'?e who are indtspenvable and 
necessarj, that IS those who ** ought ’ to ha^e been joined, and proper parties 
Necessary parties defendants ate those without whom no decree at all can be 
rendered , proper parties defendants ore those whose presence renders the decree 
more effectual , and nil the ptopw parties ate those by whose presence the 
decree becomes a complete determination of all the quwtions which can ari'^e 
and of all the rights which are connected with the subject matter of the con 
troiersyfl) As a general role if the plamtiff applies in proper time he is 
entitled to have a person added as a defendant if he had been entitled to join 
him onginally (2) 

Under the cotieapondmg section of the Code of 1839, it was one of tl e 
essential conditions of a person being added as a party bj the Court, that he 
should " be entitled to or claim some share or interest m the subject 
matter of the suit It was not eai,) to determme what was the cliaracter of 
the interest winch wonld satisfy the requirement of the rule (3) It Mas held 
m some cases (4) that only such a person might be added as o partj under 
that section as should have with either of tlie parties a community of mterest 
such aa that of a joint owner or a s iperior interest such as that of a laadlor I 
or an inferior interest such is that of v tenant or a substituted inteiest such 
as that of the nest of km after a Hindu uidow (^) and that the interest o£ 
tlip person -should not be sucli as would exclude the parties altogether frew 
vny sliare nr interest iii the subject matter of the suit as m such a ca»e it would 
of course be tery uolikclj that new issues — which do not toncern the 
original parties — should not anse and that the part> so claiming should be 

likel) to bo affected bj tbe result (6) and thus fulfil the second requiri 
ment of the rule under tlie Code of 1859 pcrmittinp the addition of persons 
as parties Thus when a person was made a party ou his alleging that he 
was the real proprietor and tho plaintiff only Kii> benamidar, his addition as 
a party was held to haae been wrong as tho issue thus rais^ was foreign to 
the suit (7) And it was held that upon a suit brought bj a person claim 
ing as landlord for arrears of rent a tl ird person n not to be allowed to 

(VJ Ktsha-vrara i Rand ! o I 30 B ISO SaKoo i Guroo Buksli Koocr 13 W B 36 

ICl (1005) (I8"0) Ram Taruck v Radha BuHab l'> 

(2) Rnddreo Doss t IIoaTe M»t5cr &. 0 \V B 07 (1871) Dukkeena Alohun Ros « 

8 C 170 (1881) Arawrooddecn 12 Vf R 247 (isro) 

(3) Hukm Cn)and C P C 4re (7) Rughoo Nath t Eyjnatl 24 M R 

(4) See Kal prasbad Singli c Tai Nartynr 340 (1875) and generally as to a person 

Poj 3 B li R A C 23 (1860) clatra ng a Iversoly to tho parties not being 

('■) See as to a 1 hlion of partie* cZa m ng made a party see Joy Cob n I Daa v Cource 

under the defendant Satoda Pets? a I t proal ad 7 W R 201 (18G7) Puddolochum 

Kylash Chunder 7 W B 316 (1807) Rail Oiand 10 W R 2S3 (18C8) In Jny 

Gudadl ur Chatterjc i Raj Kriato Roy 13 Kuhent PoyKishen ICW R 10l(?8"J) 
W R 73 (1870) tho parties interest was held not to be 

(6) As to tbe meaning of th s term seo advorso to plaint G and defendant , see 

Nga Tha Ta i Mi Khan Mhaw 6 B I*. R Petaons should not bo made co plaint G* 

371 rergussoni Goicrnment OW R 16*) onlMstheircausoofactionisthosaneaatliat 
(Igra) Kalee Persbad S ngU 1 JoyNaram oftheotherplaintiGa Governmentt Bowro 
Jlnv 11 av R 301 (1869) Ahmed IIosWMi Bhoorn s 2 M R.2SO(lRr ) 
t Kl ad jn 3 1? I,, r A C 28 n Konpil 
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iiitct\cnc, "ind bj ecttuig up a superior chuii to the landlord’s title, to raise, 
as between hmisclf md the original plaintifT, an entirely distinct question 
between new parties ” (1) In a suit for ejectment against a certain person, 
other persoas not chiming through him should not bo added as patties, as 
they cannot be affected by the decision against him, and their addition would 
lead to i«sucs altogether foreign to those between the original parties to the 
suit (2) 

In an ejectment suit b) a landlord against his tenant, the Court should 
not brmg on to the record the person from whom the plaintiff holds tlio land, 
nor persons claimmg to hold it from a third partj, nor any such third party 
himself , (3) the Court observung that ** the case ought not to haa c been ton- 
aerted from a suit of one character into a suit of an entirelj different character ” 
In short, a person claiming adaersclj to both the parties should not be added as 
a part) (1) 

In an ejectment suit, the person from nhoiit the part) in actuil po^'cssion 
claims the holding ma) be, and is gencrall), made a part) , but he is not a 
ncccssar)’ part), and it is WTong for an Appellate Court for the first time to 
direct the plamtiff to make him a defendant (5) 

As to tho interpretation put upon the expression “likel) to be iffcctcd,” 
SCO tho corresponding section of the Code of 1859, and ante The expression 
IS not csed in tho present Code, but under the conespoeding l/Hglisb rule it 
has been held that it is onlj of persons who or whose property will bo directly 
and legall) affected by tho decision that the presence may be said to *' bo 
necessary in order to enable the Court effcctuall) and complctcl) to adjudicatf 
upon and settle all the questions inaohed in the cause or matter, ’ and 
that a person whose interest will be affected onl) mdircctl) and commercially 
cannot be made a party (C) 

The words “ whose presence U/ore the Court nuiij be necessary " uh 
\cr) wide, but eaery person who is m any way connected with tlu 
action to which the suit refers has not necessarily such interest m or in 
ncction with the suit that his presence must be considered to b( Jicuci'a// i )• 
tho complete determination of it (7) These words m the EiigliKh ;uh < 


(1) Protap Chunder t Jogendro Cbandcr. 
1 1, P Wi, , kiA liiodst 

MoUih » Kally Uass Roy, 8 C 238 (1881) 
Clioolic Lai t Ivokil Singh, 19 W R 218 
(1873) In the following eases iLo interrenor 
was held to haic been properly made a 
party Uoyal Chand o Nabin Chandra 8 
B L K 180 (1891), KaiiUyo Boy t Ilydcr 
Buksh 25 W R 29 (1875), Chourasco i 
Bokhoorce, 21 It P 350, Radhamonce r 
Ram Larain, 22 It R 410, Tarim Kant 
t Krishna Mom, 5 C L I. 179(1879) 

(2) Karlio Nath t Chummun Poj 21 \I 
U 51 (1873) the headnoto of which m in 
torrctt (lanu t Jloro, 10 B II C 1 12J 
(1873) 


(3) Sankaranv Anantlmnar«)»M ^ 

(4) Cooroo Prosunn i ^ . 

ChumJer, 20 W R 383 (I*-?*} > 

Jogendro Chunder, 21 W 

(5) Kashi V badarliv, >. J ^ 
dutt in Bhima Pout > /xv 

18J (1912). bheikh • , 

Romuni Slohan V’/tj, ' 

(1913) 

(0) Moms r ^ 

(7) llukmflt/i/' ^ 

Kocr t Kul Ji. K y ' , 

Bhinta P »t » ^ _ 

(1912) 
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Ijceu lield not to autliorize a plaintiff, vho has no right to sue to amend b\ 
joming as co plaintiff a person \eho has such right (1) The object is onlj to 
iinpro\e the position of the plaintiff on record, and not to allow the suit 
instituted hy one person to be comeited m a new suit by another proper 
person The same view has been taken m this countr3 , it being licld that a 
person can be added as plaintiff onlj in a suit which, though partnlly 
defecti\e is to some extent properly instituted, and in which the ongmal 
plaintiff has some title to sue (2) The Court should not add per=ons «o as to 
introduce a right of action ^shich previous thereto did not exist (t) The rule 
under the Code of 18o9 also vas the same , and it was often held that when 
tlie plaintiff had no right of action against the defendants he could not 
mend his case bv joining as parties to the suit other persons who had a right 
of action against them (4) In a smt by a purchaser of goods agimst the vendors, 
for damages, on the ground that the bulk did not correspond with the sample 
the persons who hod agreed to sell the ‘^amc to them cannot be made partie 
is though their presence would saic great expense, hnd prevent further litigi^ 
tion, It could not be said to be ncce*i«ary to an effectual and complete adjndica 
tion (5) In the case cited Pontifex J obseraed that the first aendor might 
be made a party under r 18 of En<*hsh 0 16 but that had not been embodied 
in the Code and that he was not at liberty to construe thi« section os giaiflg 
thepower under clause 18 of 0 XVI 

In accordance with the principles regulating the jomder of parties, it i 
a general rule that every person who has an interest m the subject of a suit 
may be added as a party The mterest must however, be an esi«ting one 
Thus in a smt by an adopted son against the andow for his father s propcitj 
in her pos«e«8ion it was hold that a reversioner should not be made a co defendant 
as he had no interest at the tunc in the property and Ins interest bemg contingent 
upon the death of the widow it was a question whether he would e\ er haa c any 
interest at all (6) But it is sufficient that the mterest is in exi tence at the 
time of the addition it not being necessary that the party added should ha\c 
had a right at the time of the smt or should ha\e derived a right from an original 
plaintiff (7) There can thus be no ground for addmg those persons os parties 
who according to the on«mial defendants should be interested m a portion 
of the property claimed, if the plamtiff withdraws his claim to that portion a& 
a^amst them (8) It is on this pimriplc that as'^ignccs pendente htc are m Engl md 


(1) ttacotti Lyons 20 Ch D 085 

{Z) Chunder Coomar Boy v Gocool Chun 
ilcr 1) C 3"0 (1879) Dwarkanath t Grisli 
Chunder, 0 C 627 (1881), Bhana lukarem 
t Kashmatb 20 B S37 (1895) 

(3) Dwarkanath t Gmli Chunder, aupra 

(4) Sen Gopal Ivashi t Bamabai 12 B 
II C K 1"(18"0), hubbaiyart Kristnaiyar, 
1 M 3S3 (18"8) But though an action to 
rc'traln a nui anco of a temporary nature 
must tx) brougl t the otcup er Jones r 
CliapiKll LB 20Li % ben. ll e action 
14 brought bj tber \ersion<.r permia ion has 


been given to add tho former as co plaintifl 
Brodert Sadlard 2 Ch. D GO’ 

(5) Biahomed Badalia i i>icol 4 C 
(1878) 

(C) Hukin Chand C. P C 453 , Lri to 
SunkurDutti LoylasnathDutt 15 tt L ^ 

(18-1) 

(7) BhoU Penhad r Bam Lall 21 C. 31 
(189G) as to adhtioo of adopted sou 
Poraiaitam i \mbalavana 1 'I H. C 4 
1J7 (1863) 

(8) Latorcc ll bco i B ksh \l -4 " ^ 

lUl (18 u) 
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ns wcU as m this countrj, goncnllj added as jurtic-' (1) In 'i recent Pruy 
Council dcci«ion wlicrc a part) had been joined ns co plaintif!, being, by Mrtuc 
of an agreement with (he other plaintifl^, a co owner m nn undnided share 

01 the property chimed bj them, it was held that he Could not maintain tho 
suit after the other phintifls had comptomUed their claim, for he had no present 
existing interest (2) The necessity of the presence of persons other than tho 
actual litigants on account of their interest in the subject of a suit generally 
arises m suits bj or against co owners, includmg members of jomt families, 
and specially in siuts for partition (3) In suits against the larnaian by an) 
member of the tancad aficcting the propertj or the rights of tho taricad, all tho 
members of the iaricad must be parties actually or constructiscl) (4) On 
a Birmiir principle m suits for partition of anj property all the co sharers must 
bo parties ('>) The same principles appl) to a di««olution of partnership, and 
in ca«e of the death of one of the partners, his rcpresentatucs must be impleaded 
as parties in a suit between the rcmainmg partntrsfor the taking of the accounts (G) 
In a smt by a benanudar the real owner or his assignee may be added (7) A 
mortgage bond was executed ostensibly m favour of R, but J was the real mort 
gigce A suit was brought b) R, the bcnimidar, to enforce tho bond , J, tho 


(1) Hukm Cbantl, 0 F 0 431, Abroci 
llioyt VuUeobhoy, 8 B 323(18S(), Bhola 
l’(.rshad v Bam LaU, 21 C 31 (1807) 
Chunderkant Slookcrjco t Bamcoomar 
Ivooadu, 13 B L. B 630 (1674) [assign 
z&cnt of share in proceeds of suit] as 
to limi tation m tho case of substitution of 
auignecs, sco Uarak Chand % Dconatb 
hahay, 26 0.400(1807), hUbadevt Bah 2C 
B 730 (1002) , Iihtra s Limitatioo 4th cd 
p 761 , the proper practice is to add and not 
substitute the assignee Juddooputtco t 
Chuader Kant, 9 R 309 (1868) , Shnshec 
Bhoosun t Sluddan Jlohun 2 C L R 297 
(1878) 

(_) BasactSiugli t Mahabir Prasad F C 
3o A. 273 (1013) , distinguishing Achal Raro 
t llazim Husam Khan 32 1 A. 113 (1901), 
27 A 271 

(3) Mammah v Pukki 7 2L 428 (ISW) . 
Jloidin Kutti V Krishaan 10 Bf 322 (1881) 

(4) Hukm Chand CPC. 431 and sec 
rr 4 0, ante and post 

(5) Chudasama t Partapsang 28 B "1)9 
214 (1903), Lakhmichand v Kachu Bhaj 
35 B 393 (1911). Kah Kanta t Gouri 
Prosad, 17 C 90G (1800) [all the shares must 
bo before tho Court] , Tont Bhoosun r 
laraprosonno, 4 C 766 (1879), Pahaladh 
bingh t Luchmunhutty, 12 R 256 2 j 9 
(1800), Parbati Churn Deb t Am ud decn 
7 C. 577 (1881), Pandurang r Bba'kar II 


B H C R 72 (1874) Udaramt lUuu ib 
70(1876) Ishviar Cbundcr t Ram Ivruiluia 
Das, C C 002 (1880) [apportionment of 
tent CO sharers parties] Obhoy Gobiiid t 
llurychurn SC 2i7 (18S2)[suit forcnhanccd 
rent eo sharers jiartics] , Ttmappaya t 
Lakshminarayana C M 284 (1883) Chandu 
t Knnbamed 14 BL 324 (1801) [suit for 
possession of share in property of a Mahomo 
dan family] Sreenath Chunder r Mohesli 
Chunder 1 C L R 453 (1878) Annoda 
Churn Roy i Rally Coomar Roy 4 t 80 
(1878) [apportionment of nut, co sharers 
parties], Blohindrobhoosun t Shoshce 
bhoosun 5C 882 (1880), badu i Ham lu 
B COS (1802) [mortgagee, purchaser] 

(f) Ramlal i Lakhmichand 15 IL C 1> 
A] I SI (1861) As to parties in a suit 
to tecoscr a partnership debt sec Blotilal t 
Ghellathsu 17 5 0 (1602) \aidyanatha v 
Chumasami 17 M 103 117 (1893) Dovi 
Das t Kerpat 20 A 305 (1893) Ham 
Rarain t Ram Chunder, 18 C 86 (1890) 
LutchmaocD i Si%a Prokasa 26 C 349 
(1899) [joint family busine«sj Imam ud dm 
( Liladhar 14 A 524 (ISO') [suit for 
damages for breach of contract of service] , 
Alagappa i Belhan 18 BL 33 (1891) [releeso 
of certain partners suit bj creditor against 
others] , Blurhdhar i Ram Ihratab, 1 C 
K ui.(lS9b) 

(7) bee notes to r 1, unle. 




564 


THE CODE Oi CIVIL DROCEDUPE. 


iniST ScHiu 

0 I, r ]£> 


real mortgagee, made o\er tlie debt on a date previous to tlic i-uit, but ciccutpa 
the formal deed of assignment on a date subsequent thereto The a««igneea 
verc then added as plaintiffs to^the suit J/cW,(l) that a benamidar may sue 
and that the assignees ivere rightly added as plaintiffs under this section UeU 
also, that the section correspondmg to this rule was viide enough to meet e\er) 
tabc of defect of parties , and, further, that the power to add parties mu-t 
be exercised with reference to the interests which those parties have at the tune 
i\hen the addition is being considered (2) 

In the following cases joinder was said to be necessary or proper, (3) or 


(1) Bhola Pershad t Ram Lall, S4 C ^ 
(1890) , distiiijjmslung the case of Clmndtr 
Coomar Roy t Gocool Cbundcr Bhutta 
cliarjec G C J7Q (1870) 

(2) Ib 

(3) SiMti bj and agatnsl Iltndtta aa auch 
PaiaAartani i Anibalaaana, 1 M H C It 
197 (1803) [smt by widow, subsequent 
adoption addiog of adopted soaj , Byreddi 
1 Chinna, 0 M 331 (1833) Csuit by father 
Ins transportation , aona added] , Dayabhai 
u Gopalji 18 B lil (1803) (who ehouldauo 
after death of manager , addition of co 
abarera] , Gokool Pershad i Etwarec 30 
V, R 138 (1873) , Nundun LaU t Lloyd 
22 R 74 (1874) Ballrrishna t Munici 
jahtyofHahad,10L 32(1885) HariGopal 
t Qobaldaa, 12 £ 153 (1887) Chunder 
Chowdhiy t hlacnaghten 23 M R 38C 
(1875) [members of joint Hindu family or 
other CO owners must join in amt to recover 
joint property] , Rajendronath Dutt i 
Shaikh Mahomed, 8 C 42 (1831) Bechu 
Lai t Oltullab 11 C 33S (ISOo) [as also all 
^cbut8 and mutwallis], Guruhngaswaim i 
l^amaUkshamma 18 XI C3 (1894) [suit by 
remote rcTcrsioncr , nearer reversioner 
added], MammaUt Pald(i,7XI 428(1881), 
Moidin t Ivrisbnan 10 M 322 (1887) [suit 
by lucmbcr of XIalabar Tarvrad against 
Karnavan] bwU in rcapcct oj mortjagea 
Sorabji t Rattonji, 22 B 701 (1898) [suit 
for foreclosure , pnor mortgagee necessary] , 
Sul hawat Ah i Kesho rowan 6 R W P 
208 (1874) [suit for redemption , persons 
interested in accounts necessary parties], 
Ragbo Saivi t Balkrishna 9B 128(1884) 
Bhandini Shekh Ismail 11 B 425(1887), 
Dittarani i Gangaram 23 £ 287 (1698) 
[suit for rcdem(tion, all persons intercsleil 
111 cquilj should bo parties], Vtt Cen i 
''itlingbotinie, 1,. U 1 1-q 03b [as also in 
case « f foreclosure orciifoiccmcut of vendors 


ben], Hughes t Delhi Bank, 15 t >>a 
(1887) [oe to determine rights of I'n 
tending mortgagees], Ibn Husamt Pamda! 
12 A. no (1889) [or for contribution], Par 
satam Snran t Xfulu, 9 A. 68 (18S6) [dcatl 
of sole mortgage© leaving several hens, I'ho 
caneue] suit Jor muiaUon of na>n*a, Virssami 
t Rama Doss, 15 M 350 (1801) [collector 
nece^ary) f?e»lX<iw!, amtt by to sfi irers 

Manohar Dos i MansurAb>5A 40 (1832) 
Murbdbar t Ishri Prasad 6 \ 5i0(1884)« 
Jara Chunder t Ameer Mundal 22 W I 
391 (1874) Guru Mabomed t Horan 4 C 

9C F B (I678)(8uitforfractionslirorcirti0!i 

>f rent] , Hindu Bashini Dasi i 


chum, 8 a 277 (1882) [apportionmcntj, 
Bheel oo t Oomarkban 1 N W P 230 
(1869) Doorga Prosad Myiee t Joynaram 
Haarab 2C 474(1877), RasbbbariMuklierji 
I Sakhibundan 11 C G14(18S5). Jogcnlro 
Chunder Ghoso t Nobia Chunder, 8 C 3o3 
(1682) [enhancement] Abdool Hosscin r 
Lall Cliand 10 C 36 (1883) , Santie Ram t 
BykuntPaiya 10 XV R 2S0 (1873) [mcftsure^ 
mentj , Tulsi Panday t Lala Baebu Lai 1- 
C L R 223 (1883), P B , Dob Sati » 
Sjcdlkram.lC L R 03(18.9), Harcadra 
Naiain i Moran, 15 C 40 at p 46 (1887), 
Cbrahim Pir t Cuisetji, 11 B 614 (1887). 
Balknahna t Moro, 21 B 151 (1896) [eject 
ment] , Ilridoy t Xfoliobutncssa 20 C3. 28 j 
( 1892) [when patmdars proper 
Moheeb Ah i Ameer Rai 17 C. B3S (1890) 
[appbcntion under s 158 of Bengal Tenanev 
Act] r(f«n Goternmnf a vccesfor/ 
jtrojfr parlj IvJishno Lall « Bhyru 
( bunder, 22 W B 52 (1874) [to obtain scttl 
inent of Clmr] Cannon r 1 lason-itb 5 f- 
L 1 154 (187 t) [to ictovcr Chur I-J»‘ 
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unnocc«‘Vir} (1) As rcfT'xnls tlie rtlect ol Uic flliscncc of potties it tlie suit 
cannot prnpcrlj go on nitliout adding a paitj and tlie plaintifl proooMs not- 
withstanding objection, the suit must be dismi»««l (2) 

“ Questions involved in the suit’' — It has been said that in deciding 
on the necessitj o{ the presence oI a person before the Court and adding him 
as a party, it is useful m ordmarj cases to see whether there were questions 
directlj arising out of and incidental to the original cause of action m whicli 
such person had an identity or comraumtj of interest with the original 


Fcttlcd with defendant] , SArdar8U)(!]i s 
Ganpatsingji, 14 11 303, 300 (1S09) [snit 
regarding Talakdan settlement m Bomhayl . 
Xilkanthapa r Magistrate, (5 B 670 (I6S0) , 
Balaramr Msgistrate, 0 B 672 (18S2) (order 
for rcmoral ol obstruction from public road] , 
Mahomed Israile t Wise, 13 B L R 118 
F B (ISM) [suit to set aside settlement), 
Gobinda Chandra Sbaha t Hemanta 
Kuiaan, 8 C W N 657 (1003) (euit to «tl 
aaido ealo under Public Demands Recovery 
Act] , ml on oifi^elion hj Anr« of 
Kandhiya Lai v Chandar 7 A 313 (1881) 
ParintTihip ml &y runsiia^ pnrtntr 
Gobm Prasad t Chandar Shikhar, 6 A 486 
(1887), Ram Karain Xursing Doss t Ram 
Chunder, IS C 80 (1800) tade ante, p 664 , 
Ag^ney 2«gaTha\aht Mi Khan >Qia«, 13 
W R 443 (1870], Buddreo Doia t Iloare 
MiUer, 8 C 170 (1681) Suit by l*gaUt 
Pursbottam t KaU Oavmdjt, 26 B 301 
(1901) (addition of other legatees] Su*l to 
dfclnre proptrlj not Iia6f« to att^ekment 
Durga Charon Sarkar t Jotmdra Mohan 
lagore, 27 C 493 (1890) (other but absent 
decree holders] 5tnl for remotal of truslce 
Sailajananda i Umeshananda, 4 C W 
462(1899) lirnamular, astoabcnamidara 
right of suit m bis own nano sec the matter 
diseiLSScd m Hukm Chand, C P C pp 
373-375, and in notes to r 1, anl« bnt 
whato\CT view may ber taken of this right 
any objection may bo met by the addition 
of the real owner os beneficiary 

(1) Sec loHowmg cases Covernmeat no* 
necessory party Cliuni Lall t Ram Kuben 
s.ahu 15 C 460(1888) F B [obstruction to 
ollegeil highway] « Goswami Ranehor t 
Sn Girdliariji 20 A 120 (1897) (Civ Pr 
C<k1c, s 146, suit for possession of attached 
property] , Bal Mokoond Loll r Jirjudhan 
Roj, 9 C 271 (1882) , Jahnnci i Chow tharam 
t S eretary of State, 7 G \\ N 3.7(1902), 
Rilkisheii Dis r 8,mr«on 2" C r33 (1S«1\) 


[suit to set aside sale for arrears of revenue] , 
Isapar Apasaheb 10 B 619 (1891) [suit for 
declaration that plaiatifl is Kadim Naik of a 
Milage] Suilo ayatntt corporations Nubcen 
Cbundcr Paul t Stephenson, IS W R 63t 
(1871) Syed Ameer Sahib t \enkatarama 
10 M 296(1892), Harsabat Mai t Maharaj 
8ingh, 2 \ 291 (1870), Kridinayya « 
Rellary Municipal Council, 15 M 292 (1891) 
/findtt/annli/, Ilari I asudev v Maliadu, 20 
B 43> (1895) [loan from joint family funds] 
rent Suit inlmmori, vide ante, p SOI, 
and as to N B P Pent Act, 1881, sen 
Madbo Prasad t Ambar, S A 503 (1883) 
Gobind Ram t Naram Doa OA 394 (1887) 
Separate Peyulraticm Fi«chci t Secretary 
of Stato 26 1 A 16 (1893) [suit against 
Govenuaent cancelling order of zcmuidar 
and lessees not necessary parties] Specific 
performance Luckumscy v Fatulla, 5 B 
177 (1880), MokundLalli Chotay LaU 10 
C 1061 (1884) Puxushattama i Raju 11 
M 11 (1887) Probate Ward v Iluckle 12 
P D 119 [citing of person interested in 
intestacy] Ditorce Ramsay i Boyle 30 
C 489 497 (1903) [intcr\ention of allege 1 
adulterers] ^idminulrafton Dhiinraj i 
Broughton, 15 F I.. R 290(1875) Oriental 
Bank i Gobind Lall Seal, 10 C 713 (1881) 
[nusjoin Icr of third parties in possession of 
assets] 

(2) Ramaebuk t Ram I.aII Koon loo 0 C 
815 (1881) [suit on joint contract , all con 
tractors not parties] , Rajen Ironath Dutt < 
Shotkli Mahomed 8 ( 42 (1881) [suit fur 
possession of property by trust* ch in whicli 
complete justice could not L> done in alAciici 
ot one trustee] Durga ( liaraii Sarkar > 
JoUndra Mohan Tagore, 27 < 4 •) (1890) , 
objection should be takin SI icckul i 
Ajjibal 15 B 297 (IS^l), anl a j. r wl 
refuses to join os jUint fl i as i 
defenlant Jiig,.o<]uml>.i . Harji (I , 
lOB n 198(181-1) 
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phintid or defendant (1) The rule e^rcssly provides for tlie addition as 
parties, of persons ” whose presence helore the Court ina> be necessary m order 
to enable the Court to adjudicate upon and settle all the quc^itions involved 
in the suit " It has been held lo some cases, that only those questions 
are deemed to be involved in the suit which ansc between the original 
parties , and that where new questions will arise between them and any 
other person there is no justification for his joinder as a party (2) Oa tie 
same principle it Ins even been held that if in an appeal a respondent 
dies, and on the appellants application the name of a person is entered 
on the record ns the respondent’s representative, another person claiming 
to be such representative in lieu of him cannot be impleaded as a party 
under this section and sect 107, as the question of representative title 
between the two persons is not a question involved in the suit (3) In the 
case first cited it was held that the question® referred to m the section must he 
questions between the plaintifi and the defendant, and not such as may aH'® 
between co plaintifis and co defendants tnfer se In the second ca«e the 
majority of the Full Bench held that a person who is not, m fact the Irg^' 
repiesentativ c is not a person who ou^ht to be ;oined, and that if the section 
applied It would be the duty of the Court to decide on the teprosentative title 
Jiahmood J dissented from tho decision of the majority of the Court a’ 
held that the applicant had " shown a sufficient case to entitle her to bo mad® 
a respondent without the condition precedent of any decision’ as to hef 
representative title to the deceased The same view had been tahen by the 
^ladras High Court, (4) m which Turner, CJ observed “that where thcro 
appears a substantial doubt wliethcr the person indicated by the appellmt i* 
the Tcprcsentatu e of a deceased respondent or a representative for all puipo^^® 
connected with the matters m litigation and if a person other than the person 
indicated by the appellant lays claim to the rcpresentativ a character and oa 
good pn?nd/ocie grounds and where if he be not allowed to jom the mtcrc'l'' 
of the person entitled to the estate of the deceased may be prejudiced vc 
consider the Court ought to proceed under sect 32 to make him a party to 
the appeal ’ The Madras High Court Jna in other cates al^o constnictl th® 
expression under comment in a broad sense (5) Tim® (G) a person who 
claimed to be jointly interested vvitli the plaintiff in a bond on which tJw 
suit was brought was held to have been rightly made a party , th® 
observing that tho acceptance of a construction of tho words restricting tliein 
to questions between the parties to the suit would involve the addition of the 

(1) Naraim Kuar t Duyan Kuar 2 A “ ’ vt i,i» Qn"h ® 

738 742 (JS80) 

(2) Hokm Chand a P C 401 , ecc follow 

mg cases in winch addition disallowed 15 B I45 (ISOO) m which fhero was a d » 
IvtJianltair Ramllatan. 18 A 300(l89G),of puto as to who was entitled to rcircscnt “ 
jicrson who claimed bj a titlo dist net from deceased plaintiff 

ll at und r which parties to the suit clairaod (4) Athiappa i Ayanna 8 5L 3< 0 (18^ ) • 


H ra Kand t Maya Das, 169t P R No 83 
cited m Ilohm Clianl C. P 0 481, of a 
jvrson who m a smt of one who claimed to bo 
rntillcxl to an interest in tho property m 
pref rcnco to the judgment debtor 


side ante p CSl 
(■i) Ilulcm Chan 1, a P a 4C> 

(C) V yd anadaj-j an i Sitarama))an, 
M. 52 (18^1) 
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words '* between the parties to tlic suit,” nnd tliat ''there ran bo few, rf nn^, 
questions wlucli cannot be determined between the parties to tlie suit one 
waj or the other, nnd of whieh the determination, if the) bo inatcnal, will, 
ns between the parties to the suit, not be Anal,” nnd "on the otlicr hand, 
the interpretation warranted bj the terma would enable the Court to asoid 
conflicting decisions on the same question winch would work injustice to a 
partj to the smt, and finallj nnd effectuillj to put nn end to litigation respect 
ing them *’ In n suit against the personal representntues of the obligor of n 
bond, who was nUo the manager of a mutt, it was contended that the bond 
debt had been incurred for the mutt, and the successor in the management was 
held to have been properlj made defendant (1) The Cilcutta High Court 
also took a broad view (2) of the c’cprrssion in a case (3) in which certain lands 
belonging to a joint estate were held bj one of the co sharers under a 
private arrangement and let out by bun to jiatniijars, and on partition tliey 
were allotted to another co sharer, who in a suit brought bj him against the 
tenants for rent, impleaded the palntdars ns defendants m order that the 
question of the tenants’ liability might be decided m their presence , and 
the Court held "that tliey were properly made defendants m the suit and 
that the Courts were justified in tr)mg the question of the right to loccuo 
the rent as between the plaintiffs and the jtatnidars," and that "the trial 
of that question was in truth neces*ar) in onler to ascertain whether the relation 
fillip of landlord and tenant between the plaintiff and the tenant defendants 
existed or not ” The e-rptcssion os u«ed in the corresponding English rule 
also has recened a broad but still a limited interpretation (4) Thus it was 
said that the term " mvoUed ’ was somewhat elastic and might be so eon 
strued as to include a great number of subsidiar) or collateral rights but 
though It avas difficult to define the meaning of it tlierc must be some reason 
able limit (5) Esher, MR , said ‘ I can find no case which decides that we 
cannot construe the rule as enabling tbe Court under such circumstances to 
effectuate what was one of the great objects of the Judicature Acts namelj 
that, where there is one subject nutter out of winch scacral disputes an'«e 
all parties may be brought before the Court and all those disputes maj be 
determined at the same time Without the dcUj and expense of several actions 
and trials ’ (G) 

Sub rule (3) Consent of person added as plaintiff — In tiic case 
of the addition of a per«on as plaintiff or as next friend tlieir consent is 


(1) TliirthMami i CopaU 13 M 32 
(1880) 

(2) Sen Ilukm Chand 402 

(1) lindoy Natli r Mohobulnrssa *>0 C 
285 (1892) 

(4) Sco Ilukra Chand CPC 4f3 

(5) Noms I Beasley, 2 C P D 8G 

(b) Montgomery r FVy 2Q B 321 (IbOa) 
and m Byrno i Brown 22 Q B D 65" it 
wai licl I to be one of the chief objects of tf e 


rulo tosecurothat wl crerer aCourt can geo 
in th« transaction brought before it tt at tl e 
nghta of ono of the parties v. ill or may lo so 
affected that under the forms of law otl er 
actions may bo brought m respect of tl at 
transaction the Court shall 1 ave power to 
bring all tho parties lief ro it an 1 determino 
th»* rights of all m ono prixooling Sic 
Ilnhutl ml C P C 4(14 
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necessary (1) The section does not, however, require, as does the English 
rule, (2) that tlie consent should he in writing The Court, if it thinb 
it necessary to add a plaintiff, maj stay the action until his consent is 
obtained (3) Tide ante 

Representative suits — See notes to 0 I r 8 

Sub-rule (4) — Defendant added, amendment of plaint —This 
rule, irliich corresponds intli sect 33 of the last Code, is tahen from 0 XVI 
r 13 of the Rules under the Judicature Act, but some confusion crept into 
the uordmg of that section in its modification with reference to the Indian 
law The words “ if jtrcmomhj fled ” thus appeared to he unnecessary » 
and what was intended to be served on the new and the origmsl defen 
dant was evidently not only “ on amended copy of ike sumnions," but an 
amended copy of the plaint (4) The rule has now been amended so ns to 
include service of a copj of the plaint The rule docs not contemplate that 
upon the addition of defendants to a suit a cause of action different from that 
upon which the suit was founded which maj have occurred to the 
plaintiff against the added defendants, should be added to the claim AH 
that it requires is, that when a defendant is added the plaint should be 
amended m such manner as iruv> bo necessary, and that an amended cop) 
of the summons and phmt be seried on the defendants The amendment 
there referred to is such amendment as is necessitated b\ the addition of o 
defendant, and not such an amendment as would add to or alter the nature of 
the suit as onginall) brought (5) 

Sub rule (5) — “ Subject to the provisions ” — This chu-sc fonncrlj 
commenced with the words “ AH parties whoic names are so added, etc " Accord 
mg to a strict construction of the section, these words referred to all the 
previous clauses of tlie section and therefore also to cases m which the Court 
iiad made a person a defendant of its> own motion The power of a Court to add 
1 party and tlie duty of that Court to divniss the suit as barred by limitation 
aip two different questions, and a Court may under this 'section add a part} 
necessary to a suit although it inaj be obliged by the Limitation Act to 
dismiss such suit after bucIi party has been added (6) It had howeicr, been 
held (it IS submitted orroneouslj) that no question of limitation could be rai«e’l 
by a defendant uho has been added by order of Court after tlie period of Imiita 
tion But it has been held by a Full Bench of the Calcutta High Court that 
a Court acting under the second paragraph of sect 32 of the last Code is bound 
by the provisions of sect 22 of the Limitation Act (7) Sect 23 of the Lunitation 
Act, which IS the section generally appbcable, docs not applj where reall) new 
persons arc not made defendants but only the names of those already so arc 


(J) TJmasundani Rainji, 7 C 213(1882), 
if « I jeition is tahen the proper cournc is to 
mate the parly ilcfindant jb amlfieolte 
harei LallDosst PatlLa Nath Doss 22W It 
220(1874) 

(2) See raspb citeil in Annual Practice, 
1^1 pp Ir7, irs, ainlCoti Janifi lOfli 
l> r- 

(1) See f an ly I flamly, 30 Cli D j "1, 


r A , Roberts i Holland, 1 Q R 1 
(1893) 

(4) Hukra Cliand, C P C. 4C8 

(6) tlingu Lai « Ballco Ram 21 A 7 1 
C'i'i (1002) 

(f) Imam ml dm t T dad! ar, 1 1 A f I 
(1893) 

(7) RamKmhart Atl d laC rl‘i(r P) 
(1D07). liaW N O'li 



First Scnrn 
O I,r 10 


rVUTIFS TO SUITS 


500 


t‘Tprcs<;ly uicntioHoJ, ns wlicro i clericftl orror isforrrrlrd (1) or wliere the persons 
ire compri'wl in the dcsigruition gi\cn(2) 

" Shall be deemed to have began ” — It Jus been pointed out (3) tint 
it IS peculnr tint this provision is different from tint in sect 22 of the Indnn 
Lirmtition Act, under which the suit is decmctl to Invc been institutcil in 
regard to a person when he is inidc a part} The effect of the law of liinitation 
in regard to the joinder of defendants under the present section is, that if the 
period of hmitition for a suit ngiimt the added defendant shall have expired 
before the sera icc of summons, and the chim against the original defendant 
is such ns cannot procecil without joining ns dcfcndaiit the person against 
whom the claim is barred, the entire claim will fail even as against the original 
defendant Thus a pre emption claim against one of the joint vendees will 
fill if the summons IS not sened on hisco \cndcc till after the expiry of the period 
of limitation for i suit for the claim (4) cien though the delay in the service 
may not be due to the plaintiff Wliere in a suit a person is odded as a partj 
defendant at the instance of the Court after the period of limitation, sect 22 
of the Limitation Act applies, and ban the plaintiffs remedy as against the 
added defendant (5) 

There is no reference m this section to the Indian Limitation Act in regard 
to persons joined as plaintiffs but sect 22 of the Act applies aI«o to the case 
of joinder of a plaintiff, where the jmndcr is under clause 2 as well is when it is 
under clause 1 (6) 

Appeal — See sect 101 ind 0 XLIII r 1 and notes thereto The Code 
of 1882 gave an appeal from certain orders under sect 5S8 clause 2 All orders 
under sect 32 sierc not appealable , but nhere there was no appeal the order 
might hate been attacked under sect "JOl of the former Code on appeal from the 
final decree (7) An order based on in erroneous construction of the section 
was held not subject to revision under sect C22 corresponding with sect IIH 
poit (8) Apart) who had assenteil to an order could not of course complain 
of it m appeal (9) ll here an order mldmg a defendant under this section was 
not appealed against, and no objection was fal en thereto in the memorandum 
of appeal an oral objection taken on njipcal to '■iicli onler was disallowed (10) 


(1) Manni t Crooke, 2 A. 29G (1871) 

». ^atcaUa 37 I A. 27 (1009) 3" 

C 2‘>0 

(’) Pragi Lai r aiasircll 7 A 28t (18S3) 
(1) Uukm (Hian 1 C P C 4G0 

(4) HaLibtillali i Acl>ail>ar 4 A 147 
(18S1) 

(5) Ramkinlcar Biswas t Akliil O an Ira 

CTiosrdljun 11 C W X OSO (1007) 37 

a 510. T B 

(C) See Fatmabai r PirLhai ) irji 21 B 
'■50(1817), Krishna t Mckamporuma 10 M 
44 (1880) , Jibanti Nath i Gokool Diunler 
11 C "GO (I SOI) [Uetenlant cannot In* male 
coilaintifl after limitation pcriml] Ifarak 
nanl t IVonath ‘Jal ay 27 C 401 (181") 


[limitation applies to ass gnment after amt 

(7) Googleo Eahoo i Premlall 5al oo " 0 
148 (1881) see Ridhnath 'lahny » Oopre 
Saloo 14 W R 90 (1S"0) 

(8) Rabbabat Noorjehan 13 C 90(1880) 
As to oct on under the Charter Act eoo 
Ju looputtee « Chnndcr Kant I W P 301 
(18GS) 

(9) Pakhal Doss t Profap Chnndcr 12 
R 45" (18G9) Beer Chunler I oy r 

Shaikh Tumeciood lecn 12 B R.8"(18C1) 
Sha kh Ia]) Sfahomed f ‘^ha Ui Peer Naznr 
18 B R 112 (18"2) 

(10) Bins Inl I 1 amj Ini 20 4 3"0 
(IS1!») 
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Under the present Code no direct appeal is given and the same rule aa to revision 
will apply The Code may, liowc\cr, be objected to m the appeal from the 
final decree under sect 10a, post 

5 32] 11. The Court may give the conduct of the suit to such 

Conaact ot suit. person as it deems proper. 

Conduct of suit — This mlc was originally part ol sect 32 of the last 
Code which referred to conduct of suit by tlic phmtvfi The word “suit 
does not ordinaiitj include defence, but, occordmg to the English practice 
the conduct of the defence also is often given to one of the defendants , as for 
instance when a surviving partner of a partnership was made a co-defendaat 
aa one of the executors of a deceased partner, the conduct of the defence was 
given to the other executor on the ground that the interests of the surviving 
partner might conflict with those of the estate of tlie deceased partner (Ij 
Apparently with a view to adopt that pracUce, the word " person ” Ims been 
substituted for plaintiff 

fs.35] 12 (1) W/icrc there arc mere plamtifis than one, any one « 

./ or,, ot ™ mote of tlicm may be autUonzed by any 
ssrttai piaintitis ot de- other of them to appear, plead or act lor 
{enmt% for ethers Other in any proceeding; and m lilvC 

manner, where there are more defendants than one, any one or 
more oi them may be authorized by any other of them to appc'^^i 
plead or act for such other m any proceeding. 

(2) The authority sliall he in rmting signed by the party 
gi\dng it and shall bo filed m Court 

Appearance by one of eeveral plaintiffs or defendants— 0 
r 1 enacts that patties maj appear and act themselves personally m 
TJic present rule provides for the actual icpieaentatiou of a 
a suit in the course of its progress by another patty ou the same 'side, onti 
0 III r 1 lastly enacts that a party may, unless tlie Court othern’i"® 
directs, be represented by a stranger to the eiut, namel), bj a profes«ion3 
.ndrifier or by ceriam recognized agents spcoified m O lU r 2, pai>t 
held under t)ie corresponding section of tl«e Code ot 1859 (sect 115) 
was Bufflcient if the authority was in writing, and tliat no general power o 
attorney was necessary (2) 

[s. 3t] 13. Ail objections on the ground of nonjoinder or mts 

otjeefjons ns fo non JoindcT of parties shall betaken at the eaihest 
or mjsjoint/er possible oppottumty and, IE all cases lelicre 

issues are settled, at or before such settlement, unless the ground 
of oh)ection has subsequently arisen, and any such objection iio^ 
so taken shall be deemed to have been waived 

“ Objections ” — ^Tho objection dealt with bj this rule is oiw for join If'r 

(J) Tcr\, TUj,3Cli 232 (^0 lOlllSPS) 

(2) \»nl>arrtm i Ilimatsing £ U II U It 
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nr nii«]oinilpr of p'lrtic't It ilow not refer to objection? on tlie ground 
of wnnt of a cau«o of action or riglit of suit in the plauitif! which may not be 
di'clo«ed until the case has been proceeded uith and c\idenco has been 
taken (1) In tlie ca<!c of objections with uhich the rule does deal, the 
question whether there is or is not a want of parties in nnj particular case will 
depend on the substantive law applicable to it The rule of procedure does 
nothing more than provide that certain rules of substantiie Ian can only be 
enforced or guen effect to in a particular waj or under particular limitations 
So while sect 45 of the Contract Act is a matter of substantiae law, the rule 
includes an objection for want of a co promisee ns a plaintiff it being intended 
to be a restriction on the right or nccessitj , as the case ma> be of joint promisors 
or promisees to sne or be sued together just as other limitation and procedure 
rules are virtually restrictions on the cvcrci<c of rights winch but for them, 
would exist and be enforceable (2) 0 II r 7 enacts a similar rule as regards 

causes of action 

“At the earliest possible opportunity” — The necessity for this 
proMsion and that in 0 II r 7 is founded on the fact that if the objection 
IS taken in tune the plaintiff ma> take steps to join the persons whose non- 
joinder may be objected to (3) or remedj the misjoinder of clauns objected 
to Tiio first hearing of a suit may however, be the earliest opportunity a 
defendant may have of raising the objection which if taken m the defen 
dants written statement, cannot be considered too late (4) But the 
grounds of objection must haae existed before the first hearing otherwise 
on objection could not haae been made or waived If it did not so exist 
an objection niay be made after the first hearing at the earliest opportunity 
after it came into existence (5) The time now fixed is the settlement of issues 
As pointed out m the first of the eases last cited cases might occur m which 
sect 31 would not prevent the defendant from objecting to t!ic want of a 
proper party even after the first hearing \12 where after tho first hearing 
and before decree a coparcener or remainderman or reversioner is born or 
where a woman (who is a party) is married to a man who is not a partj 
to the suit The objection did not exist at or 1 efore the first hearing and 
therefore could not have been made or waived by the defendant and if 
lie made it nt the earliest opportunitj after it came into existence he 
would have satisfied tlie spirit of sect 34 The section has been amended 
accordinglj 

If the objection is admitted by the plaintiff the Court should m the case 
of parties, act under 0 I r 10 and not dismiss the suit (G) and the Court may, 


(1) irciiugeri Droz 20 B 433 4G7(1900) 
in irhicU ca<o tho defect m the plaintifl • 
title and not merely in tho omission to odd 
tho real owner whoso interest enf rely e* 
claded his own 

(2) Per Powell J in Knlo Khan t Seva 
Ritn 16S0 P R '\o 15G and m Tadnlla 
K1 »nt BI ana Mai 1SS2 P R No rs cite I 
in irnkm a an 1 C P C 4r8 409 

(3) Rajnara n • UniTersa! I ifo AssnranM 


Co 7C C94 003 (1881) 

(4) Imam ud ilinv Liladhar I4A 021(1892). 

(5) VIodhe P Dongre 5B C09(18S1) cited 

f>a<( also Imam ud dm v Liladhar 

« pra at p 52G wl ere the Court referred to 
bat d 1 not dec do upon the question of tl o 
effect of Ignorance of the facts on wl ch tl o 
objection depends 

(6) Vco \an Geller r *!iiwerbj 41 Cl Tl 
3~4 and oKli p SH 
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where it is possible, wlietlier the drfMitlaiit tunits to object (1) or objects ihcI 
the plaintiff refuses to admit the objection, exercise of its own motion the powers 
given by that rule If the objection when taken is not admitted by the plaintiff, 
.and he does not apply to amend, but maintains the correctness of the plaint, 
and the Court, without immediately deciding the pomt, tries the case, and at 
its conclusion finds that the objection is good on facts proved by the defendant, 
the suit must be dismissed (2) 

“ Waived.” — 'Where an objection as to misjoinder (3) or of non joinder (4) 
IS not taken in the Court of first instance it will be disallowed m appeal, and 
the claim will be disposed of on the merits In Dhirm Das v Shama 
Soondri,(5) the plaintiff widow made an adoption pending the suit, but the son 
was not made a part), and on an objection being taken as to that before 
tlie Privy Council, Lord Campbell spoke of it as “ a safe manm for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal ” And see now sect 09. which amends the 
former sect 57fi so as to mcladc cases of roisjojoder The former section con- 
cluded with the words “by the defendant” It was pointed out(G) that 
these Words showed that the section did not limit the right of the plaintiff 
to add parties at any stage of the proceedings Thus, in the case cited 
it was said " Often a defendant may be indifferent to the absence of 
persons who ought to he parties , but it nevertheless, may be most 
important for the plaintiff to add them m order that they may be bound by 
the decree in the cause The plaintiff may not, until on advanced stage m 
a cause, become aware that persons ought to be made parties who have not 
been so made The defendant may be well aware that those ought to he made 
parties, but purposely lets the first hearing pass mthout objecting to then 
absence from the suit, and thus, so far as be is concerned, waives the right to 
object But his waiver of that objection would not affect the absent parties, 
and a decree made in their absence would not bind them Hence it is that, 
.although sect 34 limits the defendant's right to object, the second passage of 
sect 32 (corresponding with sect 39), leaves it open to the plaintiff ‘ at any 
timo’ before decree to obtain permission to make new parties ” The words 
have now been omitted as unnecessary 


(1) Imam ud dm t Liladhar, 14 A 024 
(18e2), at p 520 

(2) Boydonath Bag i Grish Chtindcr, 3 C 
20 atp 29(1877); llam'icbuk i Ramlall 6 
C 820(1881), BadnDas, Jawola Penthad, 
1891, P R No 80, r B , cited in Ilukin 
llmnd, O p C 4f0, Kalidos t Natliu, 7 
I' 217 (1883), inArumu^ami Sundarajev, 
KM I,. J R 3, the non joinder m tbo 
j>articular ease was held not suRieient to 
pistify dismissal 

(1) lalvirapa r Rudrapa 10 B 111 123 
(IS'll) lulsha* f.opalPai. OA 
fmisjoiniler bnlh of parties anil raoses of 


action] , Magaluru Narayana 3M.359(J83I) 

(4) ParamastTa t Ivnshna, 14 M 49'' 
(1891). Moidinkuttit Knshnan lOJf 023 
329 (1887), Jlira I-al r Ramju, C A 57 
(1834), Purshottam » Kala GoModji, 2C B 
301 (1901). Uma Sundart Disi t RamJ‘ 
JlalOar 7C 242,214 (1881) 

(5) 3 Sf r A 229, 242 (IfrlS) , Ml. Uari 
SaraQt Bhubanoswari, 15 1 A 19>(IK88) 

(0) Modhci Dongro.5B COO, C12 (1881) 
jter IVcstropp C J , though such application 
may bo refused if made at ft 1 do stage nn<l 
if ipconTonient '.eft Moklia Ilarahraj » 
Bisrawar.r.U L R Afp 11,12(1870) 


ORDER II. 


Frame of SmL 

1. Ever} smt hUall as fat as practicable be framed so as [s, 
to afiord ground for final decision upon the 
frame of S11 subjccts 111 disputc and to prevent further 

litigation concerning them 

2 (1) Evci) suit shall include the i\hole of the claim 1* 

Suit i3 Include the ^^hlcll the plaiiitil! IS entitled to iinkc iii 
tthoie claim icspcct of the cause of action , but a plaintifl 

ma) rehmiuish any portion of his claim in older to bring the 
suit ^v^thm the jurisdiction of any Court 

(2) Where a plaiutifE omits to sue in respect of, or inten- 
Reiinquishmcnt of part tionally relinquishes, any portion of his claim, 

o! ciaini. hf' shall not afterwards sue in respect of the 

portion so omitted or rcimqtushed 

(3) A person entitled to more than one relief m respect 
Omission to sue for of the same causc of action may sue foi all 

one oi seyerai reliefs or j^y of such reliefs , but if lie omifs, eveept 
uith the leave of the Court, to sue foi all such reliefs, he shall 
not afteru ards sue for ant/ relief so omitted 

Explanation — Eor the purposes of this rule an obligation 
and a collateral security for its performance and successiie claims 
arising under the same obligation shall be deemed rcsjicclncli/ to 
constitute but one cause of action 


I’lusUalton 

A letb "i liou'-c to B at i rent of Rs 1 iOO Ihc leul for the \^holl, 

ol tlia jeara IDOo, lOOG and 1007 ts due and unpaid A sues B in 2003 
onlj for the rcut due for 1000 V shall not afterwarfs sue B for the rent due 
foT 100:> or 1007 

Previous provisions — The terms of >-«,t T of tlic Code of 1859 and of 
ect 13 of tlic h^t Code so fir »s rcjiatds the first two pira^raplii did not 
\-arv luilcrnlb The foriutr dcilared that c\cr} tuit 'hall include the 
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vrliolc o! tlie claim amznfj out ot tlie cause of action " The last Code 
substitutes tlic words " v.hich the plaintiff «s entitled to fnalc trt rc&pccl of, ’ (1) 
and the clause “ hut a plaintiff imy rcltngutsft any jiorlion of his claim tn order to 
hnng the suit within thejunsdiclion of any Court " were added The cases there 
fore decided under the Code of 1859 were m point, (2) so hr as these two para 
graphs were concerned The last two paragraphs were, however, new, and were 
introduced to do awaj with the new taken under the Code of 1859, that the 
plaintiff, though prohibited {tom splitting his claim, was not hound to pursue 
ell Ins remedies at once (3) This section m the Code of 1882 was therefore, 
m this respect, more comprehensive in that it provided that a person entitled 
to more remedies than one in xespeet of the same cause of action must combine 
all hiB remedies in the first suit, unless he obtained the leave of the Court to 
resene some of Ins remedies for a subsequent suit (4) The present rules are in 
substantiallj the same terms as the corresponding sections in the I ist Code, with 
the exception of the omission in clause 3 of r 2 of the words “obtained before 
tkejirst hearing, as to which, see post 

The section emets the general rule that “contestants art not allowed to 
split up a cause of action even where tliej have an election of different 
lemcdies, into different actions, or to supplement an incomplete remedy they 
niav have selected at the first b> nvading themselves suhscguenfly of 
anothci (5) 

Principle and scope of the two rules — R 1 contains provuions of 
a positive and directory character as to the framing of the suit ivitli a vie'i 
to procure finality of decision (6) Where, however, it was argued that the 
phrase the subjects in dwpiiic’ in the former section connoted the corpw 
or object matter of the claim, and that therefore aD possible claims to the 
same should necessarily be offered for decision m the suit, the iTadras High 
Court (7) said “ In our opinion the expression ' the subjects tn lUspu't ’ 
Signifies the general relation between the parties to the suit for the detcrmi 
nation of which the suit is brought In other words the object of sect 12 
(now r 1) IS to require the plaintiff to bring forward his is hole case as to the 
matter of litigation on the question of tight iniolved m the suit, and not 
to icquirc him to unite all the cau'cs of action ulnch he may have aguin-'t 
the defend lat in re»pcet of the corpus or objer-t mattcj of the suit ” IR 
this respect, therefore r 1 beam the s^me construction as r 2, in which tlicn. 

IS nothing to •svairant the inference that all causes of action ought to 

(1) Is to theio wortla larcsjKictoI and liascd Ibhuata Djs x bnram Das, •! 

‘ arising out of, sco Venhoha \ Subtanna B L It \ C J 421 (18G0) 

11 M ]51, at p. 153 (1837) (4) Ramaswsini Ayyor t Vialnaatfi* 

(2) DuJican Bros v JeetmuU Grcclharco Ayyar, 20 M. at p 770 (1003), and ko 

Jjill, lyC fttp 378(1802) Go>ind « PaTaahram, 25 B atp 107(1000) 

(3) b-tc Muluk 1 uqucci Buhsh i Monehut andjiosl * 

Do’'‘« 2 r 90(18"0), Jclniali Stath (6) Bella Res Judicata |2JS 

Blani fchib \atU Chutkcrl utty 8C atp (6) Seo ey tala Surj* IVosal i tohli 

321 11832), Salrocr Want Ka!(Doss,iB CSiand, 27 C 721, 701 (lOOO) 

I loa (iH 1) A jUinlifl aa», h>»ciw, (7) Rauvaswatni i 

Uu> nsnuw Ikjji I to iiuludo m lus (Lmt Vyj8r,2ftM 7 iX>, 7t<3 (lOW) un lute i "o , 

ut( t(ic tq<on uluh lus auit na> it> 
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be included in tbc altcrnahic, or otber\n«e m one and tbe eimo suit (1) 
Tlic penalty for non-conipliancc witli r 1 is provideil for pirtlj in r 2 
and partlj bj Explanation to '»cct 11 Tlie former proaides that if the 
plamtil! omits to include a portion of the entire claim which has ari'cd at 
the date of the suit, out of the cause of action on which the suit is based ho 
shall bo precluded from suing again m respect of such portion , and tho 
latter proaidcs that the matter of every ground which the pKintifi might 
and ought to urge in support of the cnu«e of action on which the suit is 
founded shall be deemed to be n matter directlj and substantiallj in issue in 
the smt, and decided thcrem whether such ground was actuallj relied upon 
or not m the suit In other words r 2 requires that the whole claim 
which has arisen at the date of the suit out of the cause of action shall be 
included m the suit so as to aaoid splitting of a claim or claims arising out of 
one and the same cause of action And Explanation IV to sect 11 enjoins 
that every ground which could and ought to base been urged in support of 
the claim actually made m the smt shall be deemed to Imc been adjudicated 
upon therein whether it was actuall) urged or not (2) The rule embodied in 
r 2 does not operate to give the defendant a ground of exception to tho first 
suit but b} prohibiting a second suit it induectlj compels the plaintiff 
to include las whole demand in the first suit (3) and is thus a complement to 
T 1 To illustrate the operation of r 2 over the second suit and not the first 
where the plamtifi claimed by right of inheritance for partition of one 
out of a number of villages left by his ancestor and the lower Court 
dismissed the claim as untenable under the corresponding section of tho Code 
of 1859 the Appellate Court held that though that section might operate as a 
bar to an} future claim by pUintifl for partition of the remaining Milages 
by right of inheritance it could not be taken to be a bar to the then present 
claim (4) 

B 2 which prondes against what is called the splitting of a cause of action 
is founded on the maxim that no one shall be twice \ excel for one and 
the same cause (5) It is directed against two cmI* the splitting of claim? 
and the splitting of remedies in respect of one cause of action If a 
man omits from lus smt a portion of his claim he shall not afterwards sue m 
respect of it , if he omits one of Jus remedies he cannot afterward? pursue it (G) 
It has been said that there is no rule of procedure winch is founded on 
better reason and good sense (7) At the same time it has been pointed out 


(1) Itamasuami Ayjar v %ytlun»t)a 
tyyar 26 5L "Tl (lOO**) f«f« also po»f 
{2) lb at pp "06 "0" 

(3) Ittappan i MatiariLrama 21 31. 1S3 
at p loC (1897) There aro howcTor case# 
in wlucb tho nature of the right is such that 
independently of tho rule tho plaut 0 is pro 
iubited from screrm^ his cla m ib See aI>>o 
Musumat Soondcr i Khilloo Hull 2 \ P 
JO (18 0) 

(i) Choi. bmgh I LuhadeurSin I 1 
o5(l8r ) 


(5) BalmaLundt Sangan 19 A at p 3S3 
(1897) Umed Dholchand t Ihr Sahob " II 
13V 130 (1883) 'n'o NYh llcy Stokes u. 
Anglo In 1 an Codes 397 Sadho Saran t 
IlawalFaudc 19 A. 93 09(1893) Narayan 
t Shtmrao 27 B 3 9 3S2 (1903) 

(6) Gonnd t Parashram 2o D 161 at 
p 167(1900) ChhabdDasr Maasu 4P 1 
vol 49 p 4(1914) Tnmbakt BhagwanDu 
23 B 313 (lS9s) 

( ) IliVaatulla Khau r Imam Ui 1. V. 
203 at p 200 (IbJiJ) 
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that ■wliJe 111 Older to effect tlie good object of prt,^cntln" unneces aty 
htigation, suitors are deprived of ngbts to wbicli the} -would otherwise be 
eutitled under the general law, the Courts should be careful in cinjing out 
these provisions to confine theit scope and construction within certain recog 
nized limits and pnnciples so as not to take suitors unfairly by surprise and 
to do as little injustice aa possible in individual cases (1) So far as regards 
the party sought to he barred, the principle is that where the cause of action 
lb the same and tlie plaiatifl has had an opportunity m the former suit of recover 
mg and procuring what ho seeks to recover m the second the latter 
suit IS barred (3) The distinction between this rule and tliat of m yudicala 
la that whereas the latter rule prescribes that what has been decided or is deemed 
to have been decided cannot be raised again, the present rule prohibits 
that being put forward which should have been, but was not, offerea for the 
Court s decision and m respect of which in conseguence of such oinis«ion no 
dcciaion has been given Tlie present rule depend entuely on the identity 
of the cause of action, the bar being created by the institution of the suit and 
not by the judgmeut (3) The bat exists not because the point has been decided 
but hecauBB it should .md would have been decided if the plaintiff had put it 
forward 

Tlie pka uuUor r 2 it lias been held, (4) does not involve a question d 
jiu-isdiction «ind no Court is bound to take it up propno motu As it is intro 
dmtd biinplj for the benefit of a defendant, to prevent him being hara'sed by 
iiuiucroua suits, fie should expressly plead it before judgment, if he wishes to 
take advantage of it Fur-'‘her, where objection is taken to the suit the onus 
IS on the defendant to show that the causes of action are identical and that the 
suit 13 therefore barred , (3) and he cannot in this, any more than m any other 
matter, plead hvs own wrong (6) 

The former section has been held applicable to suits under tho N IV P 


(1) Andeisou Altight A Co i Kalagartu, 
12 C 339. at p 345 {I88o). per Cartb C J 
Hk. same leaiacil Judge, ui EVamada Last i 
I-Akhi I^arain llittcr 12 C at p 63 (lS8o) 
Hud Now speaking for mysell lamonoot 
tliO'c who bclioe that, howewr construed 
s 43 has done and wdl do a vast amount of 
injustice, and 1 am therefore particularly 
c ireful to give It a construction no larger than 
It uiUrcasonably bear ' Tkcrocanaot how 
c\cr, bo any doubt that the rule, if apphctl 
{roperJy, is ono of justico and not mere 
tccluucality In this as in other respect* it 
lujuslico ensue it most bo laid not to tl» 
ruk but to its imj roper application to lascs 


iHit auso of a<.tion onti. U ere van U. no 
I II it f III thccaj rut an I the will < ftlici>arty 
t > I ndkw dniM in mil the rtilo tlKtefuio 
n dc i,.ucd to eiijjit s a scnoin gritiantt 


Banku t Uopal, 14 C L J 580 flOll) 

(21 S-oNphooi Couch, 15 C » V S 0->. 
Sernw, Noel, 15 Q B P 540,556 

(J) Monsharam t Gonesh, 17 C W N o2l 
(1912) 

(4) 'Muhanuaad Nui t Jlahrvia 1585, ? 
It Ng 37 

(5) Upendra lad ilookerjic t bccrctary of 
Matu,20C 710(1803) 

(6) Subbaj’ya v VenLatesappa < 4^’ 

63 (1883) In Shaikh Punja i 

Oodoy 18 V It 337 (1872), tbo 1 hunt's 
waa held to bo prolubited from rai“ing tho 
qucBtkon of tho validity of tho decree which 
ho held. As to inconsistent contentions, sfO 
Gandy i Gandy, L. It 30 Ch D 07. where it 
was held that a patty was not at liberty to 
retain tho benefit of a decision giaen on ibo 
f aUR'' that Ins Iiab hty under a covenant 
continued, and at the wmo tune to nviial that 
his bahihty uniVr it liad diteruuncd. 
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Kent Act,(l) as also to bUiU under Act i. of Ibotl the principle on wlittli it is 
bised being one of general cquitj , (2) but not to suits under the Bekkan Agri* 
culturi«ts Kclicf Act, that Act having been amended so as to remove the bar 
treated b} this rule (3) Tlic Act of a guardian binds a minor unless unreasonable 
or improper, and the rule is therefore a bar to a suit by a minor who has attained 
majontv and \\ho«c guardnn had previously relinquished a claim (4) Tlie 
rule does not appl} vvhere there lias been no adjudication and leave Ins been 
^pcclall} granted to bring a fresh suit (5) 

“Suit” — The word dots not here apply to execution procccdmg‘> It 2 
deals \7ith the frame and initiator) stages of a suit and is not applicable after 
judgment and after the rights of the parties have been decided bj a decree, 
in which the cause of action has merged to proceedings in execution iiij more 
than for example, sect 44 of the last Code (or O 11 rr 1 5 of this) would be 
applicable (G) The question as to the applicability of the prmciple embodietl 
in the section might arise in two wajrs Firstly where the decree gives reliefs 
of a different character such as a decree for possession and a decree for costs 
There is nothing m the Code to prevent separate and successive applications 
for execution as regards each of them (7) S^ondl> relief of a single character 
may be given by a mouej decree for, saj, Rs 1000 The lull Bench m the 
first mentioned case reserved its opmion whether in sucli a cise the 
plaintiff would be entitled to split up the execution of the decree by 
huccessivo applications to execute to the extent for instance of Rs 10 
The rule has been held not to appl} in a ease where there were two suits and 
where one bemg struck off on the objection of the defendant the plaintiff applied 
and was allowed to amend hts cLauu in the other suit (8) An application to 
file an award is in many respects analc^ous to a suit and therefore the privilege 
given to a plaintiff m a suit to abandon portion of the claim lu order to bring 
the suit within the jurisdiction of the Court has been held to apply also to a 
case where the part} comes in with an application to cause an arbitration award 
to be filed (9) As to whether a proceedmg for revocation of probate is a suit 
or not, see ease cited (10) 

“ Shall Include ’ — Ordinarily a claim is expressl} spetified In some 
eases however, the claim in the prior suit will be construed to include a claim 
whicb though not special!} stated is naturally implied m it So a prior suit 
for redemption of land was held to have included the trees on the land and 
the Court having failed to adjudicate upon the portion of the claim relating to 


(1) Madho t MurL 5 t 400 F B (1883) 

(2) Adliram v Raghu 12 C 50 (1885) 
lurbhoo r Pamjeawan 1 t 11 C P 119 
(1809) See 1 am Sunder r Krulino 17 
W R 3S0 (18*2) 

(3) Laluehand t Girjappa y 11 lb9 
(1895) 

(4) Gopal i \arasinga 22 309 (1899) 

(5) X enkata t Ranga 10 M IbO (189 ) 
JkhartLalPalr BaranMai 17 \ 53(1891) 

p. 099 


(b) badho '='arau i Hawal landc IJ 
\ 1 B OX 100 101 (1&93) folL I adha 
KuhcQ Lall i Radha Pershad '' igl ISC 
,>15 (1891) 

(-) Ib 

(8) Ram laruu Koondu i 1! K-^in 
BnLsIi 3C 783(1858) 

(0) Grish r Bro^onatli 20 1 5' 

(10) Klurodamuji Barmani r La^aLiSun 
tlati 4t L.J 4a2(lj0C) 
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ttc trees, a fresh suit based on it was competent to the plaintiff (1) If a moit 
gagor in a suit for redemption of oa u'^ufructuary mortgage omits to claim 
surplus profits, o subsequent suit for the recovery of such profits is barred by 
this section (2) The omission m a prior suit against one of Be\eial joint pro- 
misors of a part of the cause of action is no bar under sect i3 ol the last Code 
{now represented by this rule) to a Bubsequent suit agiinst another joint pro 
ratsor for the portion so oimtt^ (3) A plamtifi who omits to sue for a portion 
of his chim, stating that he does not relinquish it but means to sue agam for 
It, can gam nothing by such statement , but, on the other hand, neither can 
such a statement furnish a rwison for holding the first suit to be barred 
regards a plaintiff s claim for relief, he must either include it or obtain tlie leave 
of the Court to omit it, if he does neither he is barred (5) 

“The plaintiff ’ — it has been held that a defendant’s claim to sttofi 
stands m the position ot a claun by a plamtifi m a separate aiut, and that he 
may, in relation to bis cross claim, be rightly regarded as a plamtifi within the 
meaning of tlie section (6) 

Conditions of applicability of the rule. — ^The mam conditions, the 
esiitenco of which is necessary for the applicability of the rule, and which arc 
dealt with m detail hereafter, are (a) the existence of a cause of action in the 
prior suit , (6) which was known to the parly , (c) and which the Court had 
jurisdiction to try , and [d) the identity of parties , and (e) of the cause of 
action, the meaning of which lsst*mentioncd term m connection with the subject 
IS subsequently defined and exemplified by reference to oases of tort, contract, 
and of ft miscellaneous character 

(a) Existence of cause of action in prior suit presuppo66<* 
The first thing to be considered is whether the cause of nction m the sccoao 
suit IS the same as m the first If so, but not otherwise, the second smt w 
barred in respect of any portion of the claun which was omitted from the first 
suit (7) ^Vhere there is an infringement of one right and one cause of action 
has arisen, the plaintiff must make his whole claim once for all m one smt 
If the plaintiff had thus on opportunity jn the former suit of recoicrmg 
ho seeks in the second, the former suit is o bar to the latter action {8) Bu 

this rule, which icquires the whole elaun to be put forward, presupposes fiie 

cxvi^teiire of a cause of action and will have no application where it is founv 
that the former suit had no cause of action This will generally bo the ca*'^ 
when the former suit was dibnus«ed as premature, in which case the chin 
uuy be put forward in a suit brought on the maturing of the cause of action {J) 

(1) Balvshtram t Darhu, 10 R H C U atp 325(1502) 

SbO (18-3) (C) Nawbut PalUk t M»bc«b 

(2) Ram Dm r Bhup Singh, 30 A 225 Lai, 33 C G5l (IOOj) 

(lOOS) (7) Kakaji i Bapuji. 8 B H C 

(3) Raiuanjulu I Atava Hudu, 33 M. 317 209(1871), Ittappani JUnaMkrftina, 21 

(1009) ftlpp 150, 158 

(t) Muauiial Soondcr Bibco t KJuUoo (Sylb.stp 150 
Mull,-’ A U 1M»0{1870), amlwxBrakwl (9) Ilukm Ctian 1 C i* t’ CW. r*'*"'' 
VU «• Dve 20 C 322 (IVi*) Abwad Ivhnu t Mtljr Khan. 1’/ 

( >) Maksu 1 \h t D>i, 20 t 322, Ko J3 
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Hicre IS no lar i£ tlie pbmtifl hid in fact no cause of action m respect of Lis 
claim at the date of the institution of the prior suit and so could not havo sued 
or properlj 8ued,(l) and where nothmg is decided but that should lie sue ogam (2) 
In short, only the claim which the pliintiS is able to make must bo 
put forward, and only so much of the claim is required to be included 
as the plaintiff maj be able to make at the tunc of institution of the smt (3) 
If further, a person has a claim hj tea<on of the defendant’s default, but is 
entitleato wai\e it and does so he is not precluded by such wnner from enforcing 
his claim in the ca'e of a subsequent default, the cause of action not being the 
same (4) 

(h) Which was known to the parly — iVn omission to sue can only 
be a bar when the claim w is known at the date of the institution of the first 
suit A right which a litigant possesses without knowmg or ever having known 
that he posses«es it can hardly be regarded as a “ portion of lus claim withm 
the meaning of the section (5) A person cannot, moreover omit or rclmquish 
that of which he has no knowledge The provision as to omitting a claim 
clearly involves the idea that the plaintiff so omitting was at some time prior 
to the suit, aware or informed of the claim or aware of the facts which would 


(1) Venkobav Subbanaa 11 M 151 153 
[claim must havo been enforceable at dale of 
former suit], Shadi t Oaioda 1900 P P 
No 127 , Raja Nilmani Singh e Annada 
prasad Slookerjee 1 B L, R 1 B 9* 100 
(1809) [tlio plamtitl could not to tho prior 
amt havo recovered damages] Dalkrisbna t 
Ilari Shankar SBIIOHACJ 01 
folk m Narayan Babaji ( Paadurang Ram 
Chandra 12 B H C R 148 155 (1875) [suit 
for partition 1 eld not barred as the property 
being mortgaged was not available for actual 
jartition at tho time of tho former suit] 
aliter if the property w its ai adable for parti 
tion Uklia t Daga 7 B IS’ (I88‘»)®dis 
aiiroved in Mon«haram t Goncsb 17 
OWN 521 (1912), Nund Lall Boso t 
Mccr Aboo Mahomed 5 C 697 001 (18‘9) 
[tho compensation money subject of the 
second suit had not born drawn from the 
Collector a Court until after the institu 
tion of the former suit] Mayi t Amthraman 
M 197 (1898) Chaladom v KakLsth 2u 
^L 069 (1902) [conversion complained of was 
subsequent to date of former suit] 

(2) Kakaji i Bapuji 8 11 If C P at ^ 
20S(18~l) , th seasouaac ted with approial 
inBeeharjii IHijaj MB 31 55 oOflS^i) 
where tl ^ Court m the first cave badfrfu i I 
to aljul laU «p<.n a partnular question 


(3) bco Hukm Cbaud CIO 6U3 mil 
cases cited m n. (8) p 654 

(4) Sco Ram Dbaj i Devu IbSl P P 
Na 123 [pronaion m mortgage that prmcij al 
should i* paid without mteiest within ono 
year if not paid monthly interest payable , 
IQ default of payment of mtercst mortgagee 
entitled to suo for both princi]»l and interest 
Held no ono nas obbged to take advantage of 
forfeiture and suit for interest did not bar 
second suit for principal and interest accrued 
due subsequent to former smt] Raman t 
Wazira 18S6 P R "9 Mortgage proiidcd 
that in default of payment mortgagee migl t 
•uc for possession. 0 i default su t broug! I 
for interest due hel 1 not to bar su t for 
possess on in case of subsequent IcfaultJ 
Badi Bibi I Sami I llai 18 M 257 (ISd.) 
and Hukm Chand CPC 501 503 

(5) Vmanat Bibi i Imdad Huia i lo C 
800 803(1883) sc I R 151 A 106 11 
Follow ng this decision the Pu jab Chi f 
t/ourt held that to consUtuti tic Lor ll u 
pla nt ffa must bare U en auanufti fa a 
which would haic enabled them to mate tl 
olaim Shadi I Gan la 18x> I 1 No 1_ 
BatulKunwari Mumivil 3. 5 b (Ij <j 
Corachand i Bdaanta J < I I ^ /j 
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give him a caubc of action (1) It ha** also heen held that wlierc the facts lu\c 
heen fraudulently concealed, the fraud gi^es a neti cause of action on which the 
second suit may be brought (2) IVho’e, however, a person knows of the facts 
before the msiitution of tiic suit ‘ind omits to make a particular claim h} an 
oversight, it la no answer to say that such omission was due to mere mistake, 
and was not actuated by any fraudulent or dishonest motive If the ii'ords 
of a law are clear and positive, lliej cannot be contested by any con 
hiderataon of the motives of the party to whom it is to be applied, not limited 
by what the Judges who apply it may suppose to have been the reasons 
for enactmg it (3) Nor, where the plaintiff is aware of Ins cause of action 
IS it neecsaaiy that the amount of damages resulting therefrom should 
1)0 kno^vn or even be capable of being knoivn So it is a general pimcipL 
in cases of breach of contract or tort, that whcic there is but one cause 
of action damages must be assessed once for all (4) In some cases of inong tue 
cause of suit is not complete until actual damage baa ensued , but when once 
the cause, of suit is matured, the subsequent occurrence of further damage 
whether after oi before this has been adjudicated upon does not originate 
1 fresh cause of suit , were it otherwise, litigation might have no tod, for in feu 
cases docs the damage flowing from a wrong or breach of contract cease with 
one e\oat(5) Theiefotc as legatds damage actually incurred, all must be 
claimed and asregaids those which have not actually accrued at date of siut, that 
13 future or prospcctno damage, those not known may be estimated, and art 
therefore, m contemplation of law deemed to be known, and must be claimed 
for once for all (6) 


(c) And which, the Court had jurisdiction to try.— It is obvious 
that a pbmtiff is not debarred from haiung a matter tried m a eecoud suit »f 
by reason of the absence of necessary jurisdiction it could not be heard m the 
first He IS entitled to have his claim adjudicated All that the section sap 
13 that if he bad an opportunity of hai mg it adjudicated, which ho neglected 


(1) Viiarag&>a t Ivrislinasaiiu 0 BL 314, 
3^0(1882), Ambuv EcttiUinma 11 tL23 
36 (1890) , lUaaaehodo v Appu, 15 U 296. 
207(1892), SanUsianv Paivatbi lOlLllS, 
118 (1885) And eeo t)l3ser%atJon8 in Doorta 
JTatli i Kalce Narara, 21 It R 212 213 
(1875) 

(2) Livcbman buigU r Sannal bingb 1 
I 543 (1878), Buln-ant feingh v Chiltan 
bmgh.SN W r 27,30(1871) 

(3) Moonsbeo Buzloor Pubeem t bbum 
aoonmisa Beguoi, 8 M R P C 3 22, 13 
(18G7) , e c, 11 ttoo I A. 651, 605 mf, 
Bulwanl Smgb v ChilUn Smgb 3 N W P 
27(1871) wbicb unilMstoml Ibc r Grilling 
as applying to ) nowlcdgc as veil as motiie , 
loll m GancB Clianira t Ram Kumar. 3 
B L. R, ^ C J 255(1800) acasooItoRd 
fide mistake ref , Bam Churn t bm Ptoih) 
Moje IT W R 122 127 (1872) wb.rcthe 


decree m the brat Utigatwn disclosed to tbo 
party that ebo bad a larger interest tUan sbo 
thought foil Sjed Abdulla i Hurkisliea 
hmgb a C L J 490 (1905) In Steer 
WabeniCTl i Forbes 5 VV R. Act A., !W 
(1866) a jersoa having sued for an amouat 
111 a certain com sibcn it was duo la a 
higher com was laid barred from siuDo lof 
the difference 

(4) Scrraoi Noel ICQ B I) 559, Ditlej 
Mam C<dliery t Witchell, 11 App Cas 127 

(5) Rajah Nil iloneo Smgb v Usur 
Chuadet Ghoshal, 9 tv R 121 122(186*!). 
lot ntv instance in which the cause of action 
is not comjdcto until damago has acerntd ecu 
Darby 3tam Colhcrv i ’ILtclioU 11 VI P 
Caa 137 

(6) &CO casrs cited ante an I Iknnctt • 
Hood 2 Igra 47 (1800), Bruasl n* 

Xhrey IIQ B D *41 
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to a^'alI Iiintsclf of, he cannot snc again A reasonable construction must bo 
put upon the section and the word" “whole claim must bo understood with 
the qualification " m so far as it is c<^iuzable bj* the Court m which the smt 
can be lawfullj entertamed ‘ (1) It was intended to prohibit a second suit 
when tho nhole chim arising out o£ the cause of action was withm the 
ordinary jurisdiction of the Court in which tho plaintiff liad brought his first 
suit or such suit had been made cc^nuable by the Court in point of pecuniary 
value by the relinquishment of a portion of the plamtifl s cl iim under the eicpress 
pronsion m the same section (2) If the first Court had, in fact, no 
jurisdiction in respect of the claim or any portion of it the plamtifl need not, 
and mdeed could not, have sued If, m the same circumstances, and m the 
belief that a Court has juiivdiction, a party does sue, he cannot be said to 
relmquish or omit a claim wbicb is put fonvard even though erroneously 
If therefore, as m the first case nett mentioned a party sues and obtains 
a decree wl ich is mfructuous for want of jurisdiction, or, as m the second 
case, he is refused a decree he is not precluded from suing agam \MiDre the 
cause of action was not split because the plaintiff did not in the first case 
cither relmquish or omit to sue for anj portion of lus claim and the neccssitj 
for the second suit aro^o out of the fact that the decree in the first suit was 
mfructuous so far as regarded a certain portion of the property, m consequence 
(if Its haring been made without jurtsdictien the section was held not to apply (5) 
And where a plaintiff had a right to sue his mortgagor for the mortgage 
debt m the Court within whose jurisdiction the mortgagor resided, the 
fact that lie erroneously claimed in that suit relief against the lands which 
that Court had no jurisdiction to give and therefore refused did not bar a 
subsequent suit m the proper Court to enforce the mortgage by sale of the 
mortgaged property (4) Tlie principle has been held to applj even where 
the jurisdiction might have existed with a permission which was neaer 
applied for So where at the date of the former suit the land m respect of 
which the subsequent suit was brought was subject to provisions wbicli 
deprived the Courts of jurisdiction except where authority was gi\ en bv 
Goicrnment to entertain a particular suit it was held not obhgatory on a 
plaintiff to obtain the permission of Government The latter was not bound 
to give the Courts jurisdiction and might possiblj refuse it or might give it 
after such a lapse of time as would be a bat to a partj proceeding svith the 
rest of Ins claim innes J eaid ‘ If at tho time of a cause of action so 
arising to a plaintiff, or in the interval between that and a subsequent date 
any part of his claim is not cognizable by the Court it cannot I thinh be 
intended that he must postpone his suit for the cognizable portion of his claim 
until the Court acquires jurisdiction over the portion at present uncogn'zahlc 

(1) Pattaravy Jfndali t Au lunula Mo lal “39 “17 (16SI) Gr sU Chundpr « Rames 
'M II C R 410 422{18“0) euiec 22 W P 3ftS(lS*4) 

(') SubUs P^u r Rama Rau 3 M (4) Narasmga r aenbatanarajana IG M 
IL ( R 3"0 {18C ) [iff. Pattarary i 441(1892} SecRamSoondure Kn»lino 1" 
\ud mula GM II C. R 410 2«ilia!Sn(’h U R 340(18 2) [wbrro a former judgment 
< Jovaya S ngh 1841 P R No 162 Cnsh det lc<l that the plaintiff had no cause of 
Chunder t Ramcssurce 22 P*.308{16"4)J. action there was no caii»e of action ti»«l ard 

(3) Rung*co S ngh r ^oodist IjiU 7 C. detenu uedj. 
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or be barred of all future remedy for tie recovery of tl at portion (1) ‘Uii'lfr 
the Code of 1859 -where piopettj vras m two districts it was necessary to 
apply to tlie High Court under sect 12 of that Code for sanction of the trial 
It Tvas held in some cases that a plaintiff was not bound to include all such 
properties m one suit and to apply £ot sanction and that be might sue 
separately in each district (2) The Calcutta High Court however 1 cld tl at 
a plaintif! should include all jn-opcxties and apply for sanction (3) Sanction 
however is no longer necessary for the exercise of jurisdiction o^ cr the wl ole 
property by a Court in winch any portion oflt is situate and the plaintiff liai 
now an absoloto right to sue for the whole of the property situate m se%cral 
districts in any one of such districts A suit therefore for partition must 
include the property in all the districts and a suit for partition of property m 
any one district will not be allowed (4) The principle apphes to defect of material 
as of local jurisdiction The former Court must have bad jurisdiction to txj 
the particular question raised in the second suit liVhere the former suit was 
instituted in the Revenue Court a subsequent suit in the Civil Court is not 
barred in respect of a matter not triable by the Revenue Court (6) 

(<i) Rartiea must be the same — ^Not merely must both suits arise out 
of the same cause ol action but they must bo between the same parties ot 
between parties under whom they or any of them claim (C) This nuo 
bars a second suit only when the plaintiff in that suit was al«o the plawih“ 
in the first (7) But if a person would have been barred so will a person 
claiming through him as heir (8) or assignee And as a plaintiff having so 
entire demand cannot divide it into distinct parts and maintain separate actions 
upon each by parity of reason he cannot by an assignment enable others to do 
it (9) In the under mentioned case (10) it was held that the Advocate General 
as plaintiff m that amt was barred by a decree m a previous suit under fh ® 
section The trustees in that suit having then omitted to ask for an account 
could ncl fiur again The Advocate General represented the same interest® 
as they did a d was therefore equally bound It was however 1 e)d that 

even if that wete not the case theCourt in the exercise of its discretion woulu 


tl) patlaravy I Aulmula CM H C R 
429 4'*'’ (18 0) 

(2) butjTiaPaat Ram&Pau 4 ALII CLR 
370 (1SC7) ref Patlaravy t Awl mnla 5 
AL 31 a R 410 (1870) Nhal Sngh t 
SorayaSmgh 1834 P R No 16“ Ast 
Han Isarayan » Canpatrav Daji *■ B 2 ® 
2 0 (1833) 

(3) J moonat Pamasoonl ry 2\a P 148 
(isr ) 

(4) AnipSha) f JaswaalSl all 1801 p II 
No 10 FpoHiLmninl C P C 0 
ni 1 « 20 on! 

(f) llaUm « Naim Cul 1893 P F 
No 00 RanUt Mwl 4 t 180(1480) 
Imam Col nl 4 A 0(8 (J48'>) (h nn 
Ifll j T!ana^[\-vt V hr! OA 23(1880) 


(6) Balraakundt Sangan 19A.stpp 
331 (1^7) and bco Hmgu U\ i BaUc-o 
Ram 24A.503 atp 6,4(190'’) m winch it 
was hell tlat as regarh tbo dofenUn 
Cauesh a Lo waa not a party <0 tto <’r 
an t 8 43 1 ad no applicat on. 

(7) Dl an Ram Bhaha i Bhagnath Sliaf ■« 
“ C 00'* at p -07 in wh ch cnic Clio p(4 n 
tlQ bad Ixicn defendant in tl c fotincr su f 
Aaregarb minors t deanlt p 077 

(fi)BooTujrcwUIt FahebW TR B 

2 „(I 80 o) . , 

(9) Grn n r Udr eh 38 Cal SI i (Am r ) 
c fed in Hnkm Chan 1 f I C. TIO. 

(10) A Ivocafc Ceneral of Bo* In' 

P jalinl IS n r-l (ISOJ) 
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not direct the Recount asked for. Ar regards defendants, honescr if 
13 to be obse^^ed that this rule has reference to the subject matter of the 
claim, and not to tbc persons against whom it may be made (1) It occurs in 
in Order which relates to the frame of a suit, and not to the nrraj of 
parties It lays down no rule as to who is to bo impleaded as a defendant, 
and docs no more than prondo that the plaintiff must include, in the relief 
ho asks for in bis plaint, the whole claim ho is entitled to make m 
respect of his cause of action against the defendant It nowlicre prescribes 
that where ono person has two distinct cauaes of action, dilTerent m their 
nature and in their incidents, respecting the same property, one against one 
person, and ono against another, ho is bound to join those causes of action 
in one suit (2) Kot only must the plaintill be the same, but tbo bar appbes 
only to a smt against tho same defendant (3) This rule does not affect that 
which lays down the principle of bar for jointness The principle of the maxim, 
Kenuj dehet his texan, applies not only to the caso of one individual being sued 
twice for the same cause of action, hut also to the case of a person suing twice 
on the same contract (4) The ride that a decision against a joint, not joint 
and several, contractor, or a joint tortfeasor, is a bar to a suit against another 
contractor or tortfeasor, while proceeding also on the ground of unity of cause of 
action, 13 based on a different principle, viz merger of the right of action in a 
judgment (6) 

(s) And there must he identity of the cause of action —In order 
that the action should be a bar, the cause of action must be the same in both 
suits, both claim and remedy have reference to the same cause of action 
The rule has no apphcation where tbo causes are distinct The rule 
docs not compel a plaintid, who has several causes of action, to lump them 
together under the penalty of having a subsequent suit barred It applies 
only where there has been a sphtting of a single cause of oction As pointed 
out by tbc Privy Council the “ section does not say that e%ery suit ahall include 
every cause of action, or every claim which the patty has, but eicrj 


(1) hobm Chandra R07 t JlaganUrS, 10 
a 024, at p 927(1834) 

(2) Balmakund t Sangan, 10 A. 370, at 
pp 334, 338, 330 (1897) 

(3) Sabeer Khan i I»ali Do«s I W R 
100, 201 (1804) [ ‘if the present suit inclades 
persons who were not defendants m tbo 
former suit it is at least as to such persons 
wholly unaffected by the sections referre*! 
lo ] , D al Singli r Jowala Den, 1896, 
P R \o 63 [tho Court observed that it 
followc<l from the authorities that tbo 
ilcntity of the defendants is os«entla! when 
the bar under s 43 is pleaded ] In 
Ramayya r \eaLstaratnam, 17 31. 122, ISS 
(1393) tho section was held not to apply as 
the defen lants were bom subsequent to tho 
firmer suit, an I cf Canpat Rai r Tlira 


Smgb. 1801, P R 2<o 29, Balmakund v 
Sangan, supra And in AladuJ t* Jaleem, 4 
X W P H.C P 142 (1672) Pearson J,dis 
scntiQg(ui this rcspect,itissubnuttcd, rightly) 
held that the section did not apply, and said 
that the direction that 'crery su t shall 
include etc is to bo understood in respect 
of the defendants impleaded in that suit 
but see also Murti r Bhola Ram IT A at p 
173 (1693) 

(4) Canibefort i Chapman 19 Q B D 32 

(5) ^eo the aub|cet, which is foreign to tho 
ecctiOD, treated in llukm Chand Res Jud 
731 , C P (I S61 and the leading decision 
of Kendall r Hamilton 4 App Cas 661, 
wIiMh has been referred to in numerous cases 
in tins country which wffl l« foun 1 m the 
tcTt books eite 1 
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smt sliall include tlic Mliole of tlio claim arising out of the cause of 
action, meaning tbe cause of action fw which the smt is brought ” (1) 
It has also been held, m the under mentioned case, (2) that a plaintiff vras not 
bound to alter the nature of hia suit upon the addition, at then oim 
instance, of certain persons as defendants In this case a suit had been 
brought by A for the recovery of certain moveable property Two persons 
were in possession of a house, which, as well as the ino\ cable property, 
had originally belonged to the same person They were, on then own 
application, added as defendants In a subsequent smt by A’s son to 
recover the house, it was held that his father was not bound to set up a clnm 
to the house m the first smt against the added defendants To have done so 
would have been to alter the nature of the suit as originally hrou^t, and to have 
oSended against the provisions of sect 44 of the last Code and 0 II rr 4, 5 
of this. 

As in the case of res judicata, the claims m the two smts must have been 
made under the same title The plaintiff must not only be tbe same person, but 
he must be suing in the same right Thus, o smt for damages, under Lord 
CarapbeU’s Act (corresponding to Indian Act XIII of 1855), is no bar to a suit 
for damages suffered by the personal estate and effects of the deceased, inasmuch 
08 tbe action under the Act is not connected with the estate of the deceased, 
and the damages recovered form no part of that estate, whereas the second 
action 13 brought by the executor or admimstrator as representing the estate of 
the testator or intestate (3) 

In order to determine whether in any case the causes of action m the two 
amts are the same, it is necessary to determine what was the cause of action 


(1) Fittapur Ra]a t Surya Rau, 8 M 520 
534 (1885), B c,12l A 119, AmanatBibi 
t Imdad Husam, 16 I A 111, 112 (1888) 
^labomcd Rcasat All v Hasm Baau, 20 1 A 
165,158(1803), Subbayyax Venkatesappa, 
ti AL 49 62 63 (1882) , Tbyda t Eunbamed 
4 303 310 (1881) , Fragji t Endarji, 9 

B H C R 257 (1872) [althougU tho Code 
allows of claims arising from different causes 
of action being included in one suit, tbero i« 
no provision wbicb makes it obligatory] , 
liruiiatit Narasimlin, 11 M 210 211(1887), 
Ambu t Ketlilamma, 14 51 23 (1890), 
Rulwant t Chittau, 3 N t\. P 27 (1871), 
fianesb Chandra i Ram Kumar, 3 R 1, R 
205 (1800), Ilungsco Singh r Soodist Loll,7 
C. 739, 717 (1881), Andi t Thatba, 10 M 
347 (1RS7) [the claim and the remedy men* 
tioried in B 43 ha\e hi o reference to tb© 
canso of action litigated m ths jiravious 
suit], Udml t lUji, 1891, P R No 23} 
( hunni IjlI t llanaspat Singh, 9 A 23 
(1880), Rnlmakund e bangari, 19 A 379, 
183 (1897) [ll e two r«enliati are some rnino 


of action and same parties] , Munsbec 
fluzloor Ruheem t ShuniKoonnwsa Begum, 
8W R P C 312 (1667), Naro Balvant c 
Ramchandra, 13 B 320, 329 (1883), Rib 
ramaSinghv Prab Dial, 1889, P R No 129, 
cited Hukm Chand, C. P C 601 [eicctmrnt, 
claim for mesne profits] 5 Purshottam t 
Atmaram, 23 B 597, 001 (1899). Narayan 
» Shamiao, 27 B 379,388(1903), P^ama 
Bwami Ayyar v Vythinatha Ayyar, 2 0 It 700 
(1902) [tho real test is whether tho causo of 
action IS tho samo and not whether the 
transaction is sought to bo established lU 
dUferent modes or by different means] , 
Preonath Muker^i r Bishnath rra-uid 29 A 
250 (1000) [cause of action tbe Kimo], 
Mftung Po V Sfo I,on Ma Gale, 38 C r2J 
(1911). 311 A 110, UaLJ 15. 
for divorce and partition m Bnrraah 

(2) Ilingu Lai r Baldco Rain, 21 A 653 
(1902) 

(3) I,eggottt f!roatNortliernRail«a\ O . 

1 .. R 1 Q B D 599 
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in the former suit , ind this cause of action, it has heen held, must be sought for 
between the four corners of the plaint (1) The Court has not to see how the 
facta stood upon the finding of the Court in the first smt The question to he 
determined turns not upon what was the proper suit for the plaintiff to have 
brought, or the proper remedies for him to have opphed for, having regard to 
the facts as found upon the trial of the first suit, hut upon whether the causes 
of action alleged in the plaints in the two suits are one and the same, or arc 
distinct (2) The cause of action as alleged in the plaint cannot he altered by 
the result of the suit (3) So where a suit for confirmation of possession is dis 
missed upon the ground that the plainlifl is not in possession, such suit is no 
bar to another for recov cry of possession (4) And in the under mentioned case (5) 
it was held that there w as nothing in the former section which would justify 
the Court in going behind two bonds to consider the circumstances out of which 
they sprang albeit those circumstances might themseh cs at the time constitute 
a cause of action 

Meaning of “ cause of action’ — ^TUe meaning of the term ‘ cause of 
action ” has been discussed in the notes to sect 20 and 0 I r 1, on^c The 
question of the identity of the cause of action in the two suits will depend con 
siderably on the circumstance whether, in cases other than those in which the 
cause consists merely of a right, the term is used in its restricted sense of the 
infringement of a right , or in the wider seme both of the right and its infringe 
meat The wider the meaning which is attached to the term ‘ cause of artton,’ 
the mote lestncted is the operation of the section , for if the term is composed 
of only one clement, there is more Ukchhood of the identity of the two suits 
than where their identity is required in all of several elements The term has, 
m connection with this section, been defined in a number of cases in its wider 
sense (6) though there arc others m which the term appears to have 


(1) Jibunti Kath Khan v Stub Nath 
Cbuchcrbatt:^ 8 C 819 822(1882), Nonoo 
Singh Monda t Anand Singh Mnnda 12 C 
291 (1885) Ai to plaintiS not kaomog 
nature of defence ecc lit Ack]00 1 Lalla 23 
W R 400 (1875) In order to «eo whether 
there IS a bar of tt4 judicata that is to ceo 
what was heard and decided it is necessary 
to look both at the pleadings and lodgment 
Jagatjit Singh r Saruhjit Singh 1*1 CL 159 
172 (1891). see notes to a 11 ante. 

(2) Jibunti Nath t Shib Natli eupra at 
pp 823 824 

(3) Ittappan t Manavilcrama 21 M 153 
15" (1807). 

(4) Jibunti liath t Shib >ath supra 
Nonoo Singh ( Anand Smgh, supra Komola 
Kanuny % I/ikcnath Kur, 8 Cl 8'’5 (1882) , 
MohanLal V Rilaso 14 A 612 (1802) ret 
Tliakoro Bocliarji v Thakoro Fuja]!, 14 B 
31, 51 (18S0), Ambu r KetlJamma 14 3L 
23,24(1800) Sec however, Nathur Budhu, 
18B 537,512 (1S93) , theCourtespre'^rdan 


opinion oilier that s 43 must be applied as if 
the facts bad been as found by the Court and 
not as alleged in the plaint , Ban le Ah t 
Gokul SLsu- 34 A 172 183 (1011) 

(5) Umed Pholchand r Pir Saheb 7 B 
131 (1883) 

(6) Jibunti Natli i Shib Nath 8 C 819 
832 (1882) , ^onoo Singh I Anand Singh 12 
C.291 294 (188o) , Ittappan r Manankrama, 
21 SL 153 15C {189') Ram Bhaj r Dovia 
1881 V B No 123 [in which caso the breach 
was one but tho antecedent rights were 
distinct and in which Brandrcth J , ex 
pressly observed that both the antecedent 
right and the breach were neees.sary to con 
stitute the cause of action] Sahma Bibi t 
Sheikh Muhammad ISA 131 (1805). Shco 
I^asad V I^ht Kuar 16 A 403 (1895) 
Rajjo Koer t Dcbi Pial 18 A. 432 (1805) , 
m Dial Singh i Jowala Devi, 1890, P P.. 
No 53 It was pointed out that while the 
term is also used in the Code m its lunited 
sense as in the former s. 20 [see Haramoni 



58G 


THE CODE OF CIVIL PROCEDURI. 


TrpsT ScntD 
0 2, ir 1 2 


been undCTStood, tbougb not expresaly stated to have been used, m 
its restricted sense (1) 

It was said oi the last Code that the terta “ cause of action ” had not been 
used in all its sections in precisely the same sense (2) It is to be constrned 
with reference rather to the substance than to the form of action (3) THe 
test has been said to be whether the sanve evidence and arguments apply m the 
two cases (4) 

The cause oi action must be distinguished from the subject matter (5) oi 
the suit, as well as from the relief (6) claimed The words have no relation 
white! er to the defence, but refer to the grounds set forth in the plamt(<) 


Dissi I Han Ch\>rn QiaxMlliry, 22 C 833 
(IS!)2)J in the present rule the tneatimg 
S7iva intended as has also been held to be 
the case for tbo purpose of former n 45 
(see Jhaman Lai o Sant Lai, 1807, P R No 
43) , Murti V Bbola Bam, 1C A 165 (1893), 
oitmg Bead v Bro^, 22 Q B D 128, but 
m which the decision o! the majority was 
rather m favour of the opposite construction , 
Hukm Cliand C P C 511, Dalmahund i 
Sangan, 10 A 379 384 (1807), Dampana 
boyina v Addala, 23 Jt 730 730 (1002), 
Narayan t BJiamrao 27 B 370 385(1003) 

(1) See llulxia Chand CPC 511, 612 
See cases cited post 

(2) Anderson, Wnght A Ca v Kalagurla, 
12 d at p 347 (18SS), Mauln Mohammad 
V Muhammad Abdul, 24 I A 22,26(1800) 

(3) Duncan Bros i Jeetmull Greedbarco 
MuU, 19 C 372, 379 (1802) aa In the caeo 
of the rule relating to res jadicnto Tho 

ca\i'<o of action, into whatcrer Protean 
forms it may bo moulded by tho ingenuity ol 
phaders IS to bo regarded na tho eamo if 
it rests on facts which arc integrally con 
netted With those upon which a right and 
infringement of tho right have already been 
unco asserted as a ground for the Oourl’a 
interference,’ per West, J , Vishnu t Knah 
nsrao, IIB otp lC3n (1874) The difficulty 
in the way of intorpretation < f this term in 
tho Code has now been removed by the 
amendment of s 20 (now 0 I t 1) 

(t) Appasanu t Ramasatni, *? M. 379,281 
(18S0), Narayan i Shsmrao, 27B 370,381 
(1003) , 8 c , 5 Bom U It 233 , Itangnyya 
n Varyappa, 21 IL 401, 499 (IDOJ). P C . 
Bfunsilen » Humphreys, 14 Q D t> 148, 
in Naro BalsTiiit i Bamehandra, J3 B 329 
(18SS), It was pointed out that tin* evidence 
in the two su»»« was cfsontially ililTerent 
3l>i'trst,liowe\('r. WAS not orcejte*!! V EJre» 


CJ, wi JIurti t Bhola Ram, 16 A 16 j» 1 3 
(1893), and in Anderson, Wnglit & Co r 
Kalagurla, 12 C 339 (1885), Garth, CJ. 
held that tho different actions required 
different cvwlcnce, though Wdson, J» tcH 
that the former s 43 applied on the ground 
that though there were several breaches they 
were unilet ono cooiract More propft'y t 
can bo tloscnbcd as a rough test rursbottJtn 
t Atmarain, 1 Bom. L R J®, SI (IS95)« 
8 c , 23 B 507 , and »co as to different issues 
Soorasooodereo Dabea r Copal I*!! Tliakoor, 
19 W R 141 (1873) 

(5) See Suddatuddin Ahmed t Banlosd 
hub Pvoy Cbowdhty, 15 0 I4S, lf» 

which the Pul! Bench, holding that the 
dismissal of a suit for rent at an rnhoneeft 
rate was no bar to a subsequent suit for rent 
at the rate onsmshy fixed, observed t“at i 
might bo the subject matter was the 
but the cause of action was not 

(6) Shanfcar Baksh v Daya Shankar, 1 > 
422 (1887) [dtSerence in tho mode ofrchrt 
docs not affect the identity of the 
action], Narayanv Shamrao, 27 B. 

( 1903 ), Nagothat v Ponnusami, 13 M 4 . 
4S (1880). In winch case tho relief was ta d 
to be substantially the same though the esu'' 
of action was different (suit to cancel dccu 
ment, suit to declare that it was not m 
tended to tabj effect] , Rangsyya v h-*" 
jappa, 24 M 491, 499 (1901). in 

relief asked for uaa different but the cause 
of action was identical in the tuo 
Narayan » Shamrao, 27 B 379 , *' * 

(7) Dampatiaboyina o AddiU, 25^i 

739 (1902). in which aI«o, at pp 7 15-747, tW 
disifnetion between “cAtifo oi action 
‘same matter,’ ins 20 oflho fornicrCo* e,i 
pointed mit 
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If the of •letinn in Ino suits ate sepsntc the fact that the suit Nvhicli 

might ha%c preceded in point of time has flctimlly been posterior does not 
afiect the question (1) Kor does the foot that joinder of elaims might bo 
made svithout being open to the charge of multifnriousnosa tahe nwaj the 
pKintifTs right to bring separate suita in respect of separate causes of action 
Bccau«e a pUintifl has not formerly a^allcd bimsclf of the right to jom 
separate claims when tint is permissible, that is no objection under this 
section to a subsequent suit (3) * 

Prior valid causes of action cannot be made into one by a transaction 
which IS inopcratiNO m Ian and challenged as such in tho suit So a suit to 
cancel a release, obtained bj duress of all claims against defendants, and to 
recover the amount of one such claim nas held to be no bar to subsequent 
suits upon other causes of action so released (3) The same rule applies if a 
document 13 inadmissible in evidence and in consequence a party sues on 
the original transaction prior to such document So where a balance was found 
due between the parties, and a promissory note was executed pioMding 
for its payment by instalments and tho note being inadmissible for want of 
stamp, the plamhf! had to sue on the original transaction, he was held to be 
bound to sue for the full amount and a suit for the omount duo for some of 
the instalments pro\ ided for in the note was held to'bar a subsequent suit for 
the balance (4) 

The duty to obey a foreign judgment is a new and sepatatc cause of 
action from that of the original cause of action to which the judgment gave 
effect (^) 

Each Tight which gives aright of action as also as a general rule distinct 
acts, constitute separate causes of action (6) So as regards separate rights , 
a cause of action in respect of injury to a proprietary or permanent interest 
m an estate is not the same as that in respect of injury to a temporary or lease 
hold interest , (7) and the cause of action accruing to a co sharer by reason of 
exclusion from joint possession is not lb© same as that which he poBsesses to 
have the joint estate partitioned , (8) nor is the cause of action the same in a 


(1) DoorgaNftthBoy t RoyK8lecJ.ftTam 
24W It 212 213 (1875) 

(i) Sco In re Hurco Moljun Psramanick 
15 W R 4S0 (1871) B c 14 B L. R 
418 410, Lalucband t Girjappa 20 B 
4G9 4~4 (180^), Bampanahoyina t Adilala 
25XLatp ’'45(1902), astoaltcTnatiTe rebel 
aeo SudduTudclin Ahmed r Banimadhub Roy 
15C atp 149(1887} Sothefaetthatopiior 
mortgagee might have been hut was not 
impleaded did not bring tho case vrithin the 
Koetion Balmakund > Sangari, 19 A at p 
3SS (1897) tVhero there are aeparate cassca 
of action against separate defendants in 
ro'pect of which tlicy ore rot jointly con 
rerned Raja Ram Tewary r lucbmitn 
Prshal 8 R K (18r7) tl e plaint will 


(3) 8ubhayo t \cnkatesappa, C M 40 
(1882) 

( 4 ) BcQani Das v Bhikan Das 3 A 717 
(1881) Oldfield J diss 

(5) lAkshraanan i Karuppan C M 273 
(1882) 

(C) nukm Chand G P C 513 514 

C) Upendra Lai Mookerjee t Secretarj of 
State 20 C 710(1893) 

(8) Abdun Nasir i Pasulan ’ll G 3S5 
(1892) the suit however may bo barred 
whero tl e cause of action in each ca«c was 
partition. So a amt to partition debts bars a 
Bulioequent e it to partition lands Ukha r 
Bags ■■ B 182 (1882) d sapproved in 
Moh«larain r Conesh 17 C tV N 521 
(1912) In however, Ittappan r 'tlanaTi 
krama 2lU 1''3 158 101 (1897) it was hell 
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Suit to recover possession of land upon the strength of alleged title thereto, 
and a smt based on the fact that there was no title, and that for the consideration 
money plaintiff got nothing (1) And when plaintiff had first sued for ejectment 
in the Revenue Court and afterwards for rent prior to ejectment under sect 34 
of the Agra Tenancy Act of 1901, it was held that the causes of action were 
distinct and that the latter suit was not barred by rule 2 of this Order (2) A 
right of a Mahomedan widow to dower is distinct from a right to a life interest 
in the estate of her deceased husband (3) Similarl} , a suit for maintenance 
is distinct from a subsequent claim for a share m ancestral property (4) If s 
suit for partition has been brought, but for some reason the properties have not 
been actually divided by the decree made therein, it is open to any one of the 
joint owners to maintain a subsequent suit for partition (5) A Burine«e 
Buddhist husband’s smt for dnorce is distinct from his suit for partition based 
on divorce (6) 

Torts — As a general rule, every tort la a separate and indivisible cause 
of action So a claim in respect of a distinct prior tort need not he included 
m a smt on a subsequent one, and will not be barred b} the suit on that other, (7) 
even though the smt brought might have embraced tie claims on both 
the torts (8) Eacli of several wrongful alienations of property constitutes 
a separate cause of action (9) A suit for recovery of land A from 
IS no bar to a smt for the recovery of land from Y, though the title thereto 
18 the same, and the causes of action may ha\e arisen at the same tune, 
both the persons withholding and the property being different (10) An act 
prejudicially affecting more than one person gives to each a separate cause of 
action, as if the act done to each were separate So a hbel against several 
persons has often been held to afford a separate cause of action to each (H) 


that tho right of a tenant ui commoo to have 
each field separately dividccl was difiTcrent 
from the right to claim partition of all fields 

(1) HannmanKamutt Hanuman Mandnr, 
le C 51 (1887) 

(2) Xandan Singh i Ganga Prasad, 35 
A 5U(P B)(1913) 

(3) Mahomed Pcasat All t Ilasin Banii 
’IC 157(1803), 6 c. 20 1 A 155 

(4) Pramada Dasi t Lakln Xarain 12 C 
00 (1885) 

(5) Monslioram t Gonesh, 17 C W N 
21 (1912) 

(0) Afaung Po r Ma Lon Afa Gale, 15 
C W N 700(1911) 

(7) Afahabcer Smgli t RambhajjanSab, J6 
C 545 (1889) 

(8) Sulm Chand, C 1’ C. G18 

(9) LooIooSinghi RajendurLnlia STT R 
301(1807). Pragii t Endarji.OR 11 C R. 
257 (1872), Rao Kuran Suigh t FyaAli,14 
Moo I A 187, 190 (1871) fiuit to impeach 
alienations bj Hindu widow and mother. 


suit to set aside mortgage granted by them 
before alienations] , Sliafkat un nissa i Shib 
Sahai, 4A 171, at p 173 (1881), Jehan t 
Sawak, 1 Agra, F B 109 (1860) faiid to 
set aside alienations by Hindu widow to A , 
tho oame to B] Sco also in connection 
with tho subject of alienation. Ram LocLun 
LaUt Gour Perabad, 5 N R P 172 (18’3) 
fault to act aside ahenafion of half share 
mado by guardian , suit for eharo rccovercil 
by abenco in execution in another suit], 
Debi Prosatl Chowdhury t Golap Bhagat, 
40 C 721 (F B ) 

(10) Dampanabo^nna r Addala.-S^k 736 
(1902) , ns to suits ogsinst aeveral abence*. 
tide pp 742, 745, ib 

(11) Hukm Chand, CP 0. 527, and 
Ah Scrang t Dcadon, 11 C 524 (18S5), 
Babma Bibi t Sheikh Afuhammttd, 18 A 
131, at p 133 (180j), Rajjo Kuar t Ikbi 
Dial,JSA 432(1896), llaminuja t Boia 
nayka, R AL 301 (1885) 
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I \cn in the case of the same peraon if his rights m several capautics arc 
infringed there mil be a separate cause of action to him inasmuch as he 
will be considered in each case aa if he were a distinct person (1) ^Mierc the 
plaintiff 8 right is infringed bj more persona than one and by different acts 
done Bcparatcl) by each of them the plaintiff has a separate cause of action 
igamst each of those persons (2) A tort, though connected mth a contract, 
constitutes a distinct cause of action from hrcacU of the contract and so a 
buit for the hire of a carnage i\ill not bar a suit for the injur) done to it 
during the hirer’s use of it (3) And so as regards distinct acta constituting 
distinct causes of action , where for instance some co sharers sell their shares 
on different dates to different persons , each sale giacs a distinct and separate 
cause of action to the rcmaimng co sharer claiming all the shares sold by rijit 
t f pre eraptioti (4) Si aUo a smt on an unduU stamped instrument for 
which the jlamtiff had to pa) dul) and pcnaltv docs not bar a suit for 
rtcoNcr) of amount so jiaid (5) there being two distinct causes ’of iction 
one of which accrued since the lusUtution of the formci suit Unity of 
title to different properties injured docs not make the different acts ciusiii^ 
the injuries a single tort So a mans right to enjo) a piece of land may 
depend upon one and the same title, but if ho is ejected from different 
jarts of it b) distinct acts of ouster each ict of ouster would constitute 
i distinct ind separate cause of action (b) There is it is submittid no 
question but that there is no uiuty of cause of action in such cases where there 
la no unit) in the act of dispossession o\ca though the plaintiffs title 
ma) ho one and the same So con>ersel) if the alleged wrongs be 
distinct and separable committed by 6c\eral persons and proceeding from no 
combination or conspiracy of such persons the wTong doers must respcctis el) bo 
sued separately in respect of their own misfeasance and not collectively in 
respect of inongs to which they have been neither directly nor mdiicctly 


(1) Hukm Cliaad CPC 523 and 
aatbontics there cited. 

(2) Balmakundv Sangari 19 \ at p 3S4 
(1897) It cannot bo said that a canse of 
action against one person is a part of the 
cause of action against another though it is 
not a joint one against both Daoipana 
bojmar Addala 25 IL at p "40 (190^) 

(3) Hukm Chand C. P C 529 citing 
Shaw t Beers 25 Ala 419 ( tmer ) and 
cL Doorga Nath t Roy Kalcc 24 W B 
21*’ {18"5) [suit by lessor to recover lands 
resumed by lessee , smt to recover lands 
leased] 

(4) Kahan Singh i Gur Dajal 4 \ 163 
(1891) Sco Balmakundt Sangan 18A at 
p 381 (1897) Seo Harbans I TotaSahn 32 
V. 14 (1909) 

(5) Ishar Has r Masnd Khan b V "0 
(1883) 

( ] JardiQe Skinner & Co r Ranee bhania 


Soondurec 13t\ R 1JI>(18 0) I layalullah 
Khant NasirKIiatt 0 V 61b (1881), Nata 
yen t Shamrao 27 B 3'9 385 (1903) 
Querrewheth'T JumoonaDasscei Bamasoon 
dcrec 2 \> B 143 (1865) which held to the 
contrary and as to which see Madda Smgh 
I UuLan ‘'ingh J8SJ P P No, 9 was 
cortccUy decided. See on this ease Hukm 
Chand CPC o32 0 Kincaly C P C 1 10 
In BamSoondur 6f alia 201V P 103(18“3) 
the Court remanded the ease to ascertam 
whether there were separate and distinct acts 
of dispossession andseccasescited/xwl and 
cf Pittapur Baja Suria Bau 8 5L S20 
(ISSo) where there was umty of title and 
Bamhuiry 51ondul i Jlothoor 51obuu 20 
VV R 450 (18'3) [suits for possession of 
ahatea of different propert es all bought with 
joint funds but in ihffcrent names and at 
different tunes]. 
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parties (1) A question may, however, arise as to the unity oi the cause ol 
action where there is unity of the act of dispossession, that is, infringement 
but different rights infringed If the term “cause o/ action” be gi^en its 
wider sense, then in such cases it cannot bo said that there is identity of cause 
of action It has, however, been held that it is not the title upon which 
a party rehes, but the infringement of it, which constitutes his cause 
of action (2) The fact that a defendant’s title rests upon different and 
distinct transactions, supported by distinct and separate evidence, docs not 
necessarily imply that to a party contesting that title there are different 
causes of action warranting separate suits (3) The unity of a tortious act 
IS not affected by the different modes m which it causes injury Thu®, m an 
action foe malicious prosecution, the plaintiff may recover damages not only 
for his unlawful arrest and imprisonment and for the expenses of his defence, 
but also for the injury caused to his good fame and character by reason of the 
false accusation , and, in consequence, a subsequent suit for the latter wiU he 
barred (4) 

An act sometimes consists of a senes, and so may an act constituting a toil 
Ihc various acts may thus constitute a single wrong, so as to furnish but a 
single cause of action As a general rule, acts of a similar charactei, performed 
in pursuance of the same general purpose, constitute one act and one tort, 
paiticularly so if the acta ace done at the same time, or in actual continusfioc (’’} 
&o a libel constitutes a single cause of action even though it consists 
of several statements m the libellous pamphlet A litigant cannot select 
jioitioa of a bbel as the ground for one action, and another as the ground for a 
second, and so on (6) 

Generally, where goods are wrongfully detained after seiruxe, the deten 

(1) Ivoondun Lai t Rao Huntnut Singb, 3 to former a 43, Dampanalo^ma t \diJa!a 
N r 80, S7 (1871), and ece Musst RuUa 25 JL 730 (1002) In Ram Chondti t 
Rjbeot- DumreoLa] 2H V> P 163(1870) OmoraChurn IDW R 155 (1871), tliero»a» 
ux which, though the plamtifl s title was ono hcM to bo not a single cause of action though 
and the same the difTcrcnt alienations sought the defendants were alleged to haie league 

to boset aside were heldtoconstitutedistioct " 

causes of action The question of combina 
tion or absence ol concert affecting or not the 

unity of the cause of action, has been con 13 IV B 198 (1870) , Koondun L»1 v 1 
Bidcrcd with reference to misjoinder lO tho HimmutSiogh 3 M IV P 86, 87 (1871), * 

folloningcases — GojadhurPershadr baheb w however, to ho obserred that in these ca'^s 

Roy, 19 11 R 203 (1873) Omur Ah t tho Court iraa deabng uitli the conlcntioii 

WejUj-ctAh 4C L R 455(1879), LoLo that it was the tttlo alone which constituteil 

^athSurmai Keshav Ram, 13C 147(1886} Iho cause of action. 

There was held to bo combination and ono (3) Ram Soondur fehaha t Dclaiuioy. - 
nncl the same cause of action against all R R 103 (1872) 

ddtndants in Sudhendhu t Durga IXisi, (1) Hukm Ghand G 1’ C 619 (cU'^S 
14 0.435(1887), Ram NarauiDuUt Annoda Sheldon i Carpenter I V 1; 579 (Aniir), 
Proaad Joshi. 14 C CSl (1887), 3Iatigul t Do La Guerra i Aew Hall 65 CoL 
Cirdhari, 1893, P P T«o 127, in ifurro (tmer)] 
tloneo r On bool Chundcr Moekerjee, 8 (6) Ib 620 

U I. If»l(l807) It was hcl Ithero was none (rt) MacdoOgall i 1 P 

N.e ifiikni Chnti I C 1' G 519-531, and os 
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tion docs not constitute a separate cause of action, but is only tlic consequence 
of the seizure So, after a suit for rcco^ cry of property, a suit for damages 
for wrongful detention of the same property is hatred (1) In such cases there 
13 one cause of action, for which damages must bo assessed once for all, and 
different remedies The same principle has in some eases been applied to 
suits for mesne profits of land from winch the owner is dispossessed, (2) and 
a suit for possession of land has been held a bar to a suit for mesne profits of 
that land (3) It has, however, in other cases been held to the control}, both 
on account of sect 10 of the Code of 1859,(4) and sect 44 of the last Code, 
correspondmg with 0 11 rr 4, 5 of tlii3,(5) that claims to recover possession 
of immoveable pronert} and for mesne profits ate distinct claims , (6) and, con- 
versely, a suit for mesne profits of land has been held not to bar a suit for its 
po«ses«ion, the fact of the priority of the suit for mesne profits being im- 
material •'0 far as the construction of the Code is concerned (7) These cases 
proceed on the principle that the right to possess immoveable piopert} and the 
right to enjoy the profits of such propertj arc distinct causes of action The 
causes of action in a suit to recover possession under sect 9 of the Specific 
Bebef Act, and m a suit to recover mesne profits, arc not the same, in that in 
the first case the party is entitled to recover possession though he had no title, 
whereas, if he were a trespasser, mesne profits would not be given agamst the 
true owner (8) But where a suit was brought for possession of mortgaged 

t BUsiant, b B H C R 109. A C J 
(1809) dcciJeU under tho Codo of 1859, 
wlucb however, expressly deaU vuth tho 
]v>int Ibc decision in Ram Ruttun Audo t 
Tam CHiundcr Pa], 25 W R 113 (1870) is 
not to tlio contrary as there m tho former 
suit mesno profits were oipressly prayed 
for In Rookmmeo Kooer t Ram Tohul 
Roy, 21 W R 223 (1874) it vras held that 
though a claim for mesne profita was a 
separate cause of action, yet it cannot lt*^cli 
be divided and every suit must mclude tho 
whole of tho mesne profits which had then 
accrued 

(5) Lalcssor Babul 1 Janki Bibi Ut 015 
(1891) 

(C) Ib Bikrama Singh t Prab l)ul 
1839, P 1 \o 129, F B which mu',! U. 
taken to supersede Phalla r Kesav bmgli 
1882, P R No 133 And see Pratap 
Chandra i Ram Swarnamayi 4 B L. R 
F B. IJ3 (IBC9) Jlon Mohun birkar t 
feccretary of State 17C 903(1890), Subraja 
i Rathnav-elu 32 \ 330 (I90S) 

(7) Monobur Lall t Gouri Sonkur, 9 C 
283 (1832), Tirupati « Narosimha, 11 M 
210 (1837) 

(S) hbco Kumar I NaramDos, 21 \ COl, 
503(1902} 


(1) Shaikh Pusju t Shaikh Oodoy, 18 
W R 337 (1872), Sacm Sirdar t Kama 
Iuddy,22W R 424(1874). Serraot Kocl 
15 Q B U 549, and aco Dcbi Dial Singh t 
Ajaib Singh, 3 A 543 (1681) In Munghroo 
V Qyaram, 14 W R 253 (1879), tho cause of 
action being tho detention of a boat, the 
plaintiS vras held bound to sue for tho whole 
of tho demurrage duo, llohabut Mundul t 
fehoorendro Xath Roy, 4 W R , s c , C R 
20 (ISOS) [suit for Taluc of cattle taken , suit 
for damages] 

(2) Veakobat Subbanna 11 SL 151 (1887) 
but SCO Tirupati t Naraumha, 11 31 210 
(1887), which has been followed in Qutta 
Saramma t Maganti Ramincdu, 3i 31 405 
(lOOS). McaaKuart Raoarsi Prasad, 17 A 
533 (lS9o] See remarks of Priry Council in 
this case on appeal, 23 A 227, 232 (1900), 
8 c , 5 C. \V \ 193 , and Fatima Bibi t 
Abdul hlajid 11 A 531, 630 (1892), m which 
tho opinion was expressed that tho term 
“ cause of action ’ had not been used in tho 
same sense m s 43 and in ss. 41-17 of the 
last Code 

(3) Venkoba t Subbanna, 11 31 151 

(1887) 

(4) ChoMilr^ Imdad Mi t Doouyad Ui 
11 M R '•2 (1870), Biboo Issur Dutt i 
\lluck Nusacr, 7 M R 42‘l(l&07), hitarain 
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proj)citj and a dcpo'ifc was made la Court, a set-ond smt to ICC 0 ^er mesne 
profits from tlic chto of deposit to that of xecover^^ of possession I'as 
field fiarred (1) 

As to whether or not there is a new cause of action in the ease of con 
tinumg torts , the general rule appears to be that m the c'vsc of such torts as 
art- not of a nccebsanly injurious and pennanent character, tlicre i-s a continuing 
obligation to abate them and tlic continuance of the nuisance is held to 
be a new tort and therefore a sejoaiato cause of action , but tlie rule is other 
wise in the ease of all torts of a permanent character which continue to 
operate injuriously without any external agency (2) Wlulc jf thwt arc 
different persons injured there aic different torts, the question as to tlic 
number of causes of action which the same peison may have, turns upon tho 
number of torta and not upon the number of different pieces of property 
which ma> have been injured Thus an act ufiich damages tuo properties 
belonging to the same man at the same time and by the same means does not 
cieatc two causes of action The elements of damage are muftifarioua but the 
cause of it is a unit , but it will be otherwise if the cause itself is not single and 
indmsible(i) A suit for certam moneys said to have been mmppio 
printed by the defendant while acting as manager of a joint familj, vras held 
to bat a subsequent suit for the plaintiff s share of certam joint paddy held 
by the defendaut at the tune of the first suit, Slitter, J observing "The 
causes of action in both the cases originated m the refusal of the defendant 
to give to the plaintiffs tfieir share of the propertses teahz&d hy him as manage 

the manager of a joint Hindu family holds possession of various items ol 
property on behalf of the family Can it be contended for a moment that es-cli 
member of the familj has a separate cause of action for his share in each item 
of those properties ^ " (4) 

iVn act which causes injury both to person and propert) may comtitute 
different torts Both causes of action may be founded upon one act, but the) 
are not on that account identical causes of action (5) All th<- clatins m 


(1) Bukhminibai t a(.nLstcs.h B 627 
(1507) 

(2) boo Hukm Cliand C 1’ C o25-627 
And CAbcs there etteJ. 

(2) S<c lb , S2S, And Buzloor Buhetm i 
Shumsoomssa, II Vloo I A. COS (1867) where 
the Privy Council pointed out that there was 
nothing to distinguish tho deposit of tbo 
particular company s paper from tho deposit 
of those which tho plsmlifl had deposited 
«itJ) 5t and recorcred in tbo former amt, 
Pittapur Raja « Surf}* Rau, 8 3L 520, 
12 I 1 116 (ISSj), in which tho con 
\f rsion of several things was held to he one 
cause of action, but the particular cure was 
distinguished, and the suit held nut to ho 
barred [suit as upon dispos cssion for land , 


subecquesfc suit for personalty , same 
both uttdi r will] 

(4) Ganes Chandra i Pam Kumar, 3 T 
L R, A 0 2G5 (1869), b c «t6 
RadhaLiBhoro v Ram Coomar, J2 W P 
Similarly a suit for certain buius misaipio 
pnat^d by a general agent has been held to 
bar a smt for ell other sums misappropriated 
bcfwo the former suit, on tho ground that 
tho Cause of action is not the nusopproj ri* 
twn hut the refusal to account on denisn^ 
Monoliur Bass i Scctal Pershad, 23 B R 
418 (1875) 

(5) Brunsden t Humphrey, H Q ^ "v 
111, Darlci -Main CoUiety t MitehcH, H 
App Cas 1 1 1 beo former ca« discussed m 
Ifukiu tUaiid, C P C 5JO Ml 
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respect o£ the tort s\hicli is tlio cause of action should be made in one 
suit (1) 

Contract. — Each separate contract made with the same or diflercnt 
persons constitutes a separate cause of action Bo the holder of two indepen- 
dent mortgages o\er the same property maj sue and obtain a decree for sale 
on each of them separately (2) and two bonds ha%e been held to constitute 
separate cau«es of action, c^cn though the circumstances out of which they 
sprung might tlicnisel\(.s at the tune 111% e constituted a cause of action (3) 
^ch of 6e^c^al contracts made with separate persons, though made at one 
and the same time, is a distinct and separato cause of action (4) TIius in 
the second of the last mentioned cases an engagement for payment of rent 
with each tenant was held to be a separate cause of action , as also in the second 
each purchase of goods made by seacral persons A bond CTccuted by 
father and son Innng together, joint in all their concerns, constitutes a 
separate cause of action from that executed by the bon alone, as the father 
could not be responsible for the latter (5) ^Vhcie there are separate contracts 
the breach of each constitutes a separate cause of action (6) WTicre there is 
a single contract, and several breaches which have occurred before any suit 
is brought, all the breaches must be included in one action even though 
the chim may be m part /or a debt and in part for damages (7) In 
Bikiatna Singh t Prab Dial, (8) Plowdcn, J, said “Mhere there is an 
obligation created by a single contract, and several breaches ha^e occurred 
before action brought, a plaintiff who does not claim all that ho is entitled 
to m respect of such breaches does trulj split his claim The illustra 
tiou seems to regard the ohbgation and the seseral breaches before suit as 
constituting but one cause of action Another similar instance nould be of 
an instalment bond and several defaults in payment of instalments due 


( 1 ) Maksud All t Ksrgia 20 C 322 


Uanisarn Pandyain, 20 W R 144 (IS73) 
|n(Ut for declaration of title to mckurruree. 
i<uit fur amount plaintiff entitled to on account 
of that title}. 

(2) Sundar Sinjjli « llholu, 20 A 322 
(189S), but 81 -c Sn Gopnl t Pirtlu Singh, 24 
A 420, 430 (1002), h c , 29 I \ H8, and 
Han 1 Kusum, J7 C Ov 1(1910) 

(J) Uraeil Dholchaml r Pir Salieb, 7 U 
I {4 (1833) For the puri)osc<i of tbo rule 
a^ain't mu'joinder of cau.'sca < f action a suit 
to set aside two bomU alUgi J to have been 
<sceutod as parts of the same transaction 
uas held not to l>o bad, the cause of action 
Ik mg under the circumstances single Mu 
hammad Raksli i Raiiidat, 18<Xi, P R. 
Xo. K, Anmtanarayan r ''anthTi, 22 
M U.T 221 (1911). 3(IM ni 


(4) Baroo bitcai t Massini 31undul, 21 
W R 20C (1874) . Jumoona Pas v Pookhur 
Sm(,h. 22W R 132 (1875), in nhichit was 
held that there was misjoinder of causes of 
action and defendants In Furum Rookh i 
Subban, 3 Agra, 323 (18C7), a creditor s suit 
against Koino liMra of deceased was hold not 
to bar a subsequent suit against other heirs 
for balance unrecovireil 

(5) Gokal fhand < Kliuaja th bhali. 
1800, P P» No 32 

(6) hec Hukiu Cliatid, C P C 531 , as tu 
Mv«ral contracts forming part of onu tran-s 
action and breaches of several coi c nants title 
jiott, p 590 

(7) Diineau Pros t JoetmuU Orcedharr 
1.011, 19C 372(1892) approving of Ih' oj inion 
of Wilson, J . in Anderson, 4\ right A i 
KalagurU Surjintrain 12 C 23 1 (I85s5), 
dist it» Ilanku I liipal, 14 (’ I* J ,.sj 

( 1911 ) 

(s) l^^9, P R \i> 12‘J 


2 Q - 
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before action bronglit Siraihily a plaintiff excluded b) a defendant for a 
definite period from enjoyment of profits of liis property, i\QuId probably be 
bound to claim aU tbe mesne profits which he Mas entitled to recover up to 
date of suit in respect of exclusion ftn: such period” The Explanation n 
now amended so as to expressly include successive claims arising under th^ 
same obligation 

Claims under the same contract for several instalments of the same rent, 
or for several instalments of the same negotiable instrument, have been 
frequently held to be claims for the same cause of action fl) Though a party 
may sue in respect of each instalment of rent,(2) or of a debt (3) as it falls due, 
the aggregate of two or more of such unpaid instalments cannot be 
dtiided into tMo or more causes oi action but is deemed for the purpose of 
this section one cause of action Whatever iMtalmcnts are due must be sued 


for { 1) There is no distinction between a smt omitting to claim an earlier 
rent, and a suit omitting to claim a later rent winch is due at the date of if® 
institution f5) The same principle applies to all interest duo at tlie time of 
smt, though a suit for interest which maj accrue due after the former suit 
will not be barred (6) Similarly, though, where thcro are more covenants 
than one in a contract which are to be performed at different times, th® breach 
of each Constitutes a single and independent cause of action on which a 
separate suit may bo brought when a smt is brought on any contract 
after there has been a breach of Beieralcoienants, the breach of them all m con 
sidered a single cause of action (7) So, also, m the case of coutimung contracts 
for the doing of any act, though there la a separate coaetiant for the doing of 
tliat act at every moment during the period oi the contract, and a breach at 
eiery moment the contract is or icmams unfulfilled, the entire breach at the 
time of any suit m deemed a wngle cause of action (8) Contracts for serMce 


(1) Anderson, Wright Co t Kalagurla 
Surjmsram, 12 C 333, 342 (1883), tntfe pot 

(2) Ib (jo whdo a separate suit can lie 
f )C the rent o( each jcnr, ft suit must embrace 
all tho^Tcnt duo at the time it is brought 
Chockalinga Filial i Kumara Virutholani, 
4M H C It 331(1809), Alagat AbdopJs, 
8 M 147 (1881), butto Churn Obosal < 
Obhoj Nund DOss, 2 W It Act X, 31 
(IBO'), Ram Soondur Sunt Krnto Chundcr, 
17 W R 3S0 (1872J, Kf lato Ivirkur e Bam 
D)jun, 2* W R 320 (1875) ((he last three 
ca*e8 nro not of authority non to Justify 


had iKcn withdrawn with pcmwsionl, 
Cbanth Charan r Jogcnclrft Cliamlra, 1 
C \\ K css (1897), Balaji r RfnUji, 
8J1 101(18SI}, \-.<ianuJlat Tlfthabaablnl, 
2>C ev>. C91 (If. >5) 

(3) 'Mackintoeh r Clill, 12 R L. F 37 


(1873), Appasami v Raoitwami, 9 
(1880), Bikrama Smgh V Prab Dili. 

F Jt. J20 

(4) CbocIcaliDgft FilUi t Kumara 
latn,43LlI C R 334(1809), foil . Sbanmu 
gam RiUai v Syed GuUm Gho«o, 27 JI R 
(1D03), AtuJ Krishna Ghow t Nr'r'’'^'^ 
NarainGhosc, 1 0 R J 114 (1903) 

(5) facuck Chundcf Ilootcrjcc t Panriia 
Muluni. 0 C 791 (1831) Adbhanl ' 
Baghu Mofaapatro, 12 C TiO (18^5) 

(h) ShniJapa t BaHpa, 7 B 440 {1893) 

(7J Hukm Chand. C P a 530 

(8) 6co lb, CIO The innciiJo U, f*”' 
over, not apphcablo when the corensat* 
so dillcrcQt in tlicir nature as to 1* coo 
shlcrcd separate contracts, in which r*'*' 
tho breach of each covenant w ill bo a separa c 
cause of action ib , fi 12 And if perforn**''^^ 
o! Bosera) coimanta Is arrurid (hUcrrnUr 
tbeir breach \vill not constitute a sinffi® eaoso 
ofaction Yftshvnntr Vithnl,2Jli 
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for a term ire entire contracts The brcacli of Biicli a contjact constitutes a 
single cause of action, and a claim for damages for the breach may bo made 
only once (1) If 6e\ crnl items Tihich make tip a claim arc of the same nature, 
and form part of tho same course of dealing so as to pass under the same dcscrip 
tion, and form part of one transaction, they must ho considered as one cause 
of actiou and must be joined in one amt, though they may hate arisen out of 
setcral contracts (2) ^^hcrc, howeter, tho contract expressl} protndes that 
each raonthlj demand is to bo deemed or treated as a separate contract, the 
plaintiff 13 entitled to bring separate suits for damages (3) ^Vhere several 
articles are sold in succession by A to B, if the vendor sues for the price, he 
must sue for the price of all the goods sold up to the date of his smt, and 
cannot sue separately first for one and tlicn for another (4) The principle 
of such cases is that the transaction really constitutes one demand On 
the same principle, a runiung account generally constitutes one demand and 
one cause of action, as also wages for work done under a general hiring (5) All 
damages claimed in respect of the cause of action and accrued at date 
of amt must be sued for in one action , (6) as aho all claims and relief 
arismg thereout (7) 

The scope of the idontitj of the cause of action has been considerabU 
extended by the addition of the Explanation of the rule, which supersedes 
those cases m which it was held that a suit on a collateral security given for a 
debt would not bar a suit for tho debt itself This is generall) not tho case 
now, and, conversely, a suit for a bill will bar a suit to enforce a security given 
in respect of it (8) As regards, however mortgages of immoveable propertj 


3 A 717(1681} 

(6) SbeoSbunkar Sabo; V Hridny Natain, 
9 C H3 (1882), a c , in appeal Vladan 
Kfolian Lai i Sheo Sanker Sahoy 12 C 482 
(1885), vide poft 

(7) ILLmatuha Khan v Imam Ali, 12 A 
203 (1890) (usufructuary mortgage, caaic 
ofaction when possession of property refased 
amt for unpai 1 interest subsequent euit for 
interest and principal] Ulian Singb t 

Dao 16S9, P R Ao 70, cited m Hukro 
Cband CPC 533 (bond euit for ono 
year a interest suit for prmripal and 
intcrcatj Shib Knsto Dabi r Vbdool 
Sobhan 15 W R 403 (1871) [suit for 
apeciRe performance suit to recover money 
part of consideration] , Lalji Vial t Hulasi, 
3 A. CTiO (ISSl) [suit for speci&c performance 
of contract of mortgage, smt for recovery 
of raesne profits of mortgaged property] , 
Mewa Kuar t Banarsi Prasad 17 A 633 
(169o} [claim fur possession and mesne profits 
ansing out of one cause of action] 

(8) Pee Preonatb Mukerji « B shnath 
Praaad 29 K 2jC (190G) Under the CckIc 
of lSo9. it was held that the taking nf a mere 


(1) Simpson V Clogborn, (1 C L R 01 
(18S0), andseeEngbshand \monean cases 
cited in Hukm Cband CPC G42-544 

(3) Anderson t Kalagutia, 12 C 339 
(1885) per Garth, CJ , and ico Chockalinga 
PiUiit Kumara ■\ iruthalam, 4 M II C It 
334 (1809), distinguished in ca«o nest cited 

(3) VlundulanlCo t Fazull' lIahio,S C C, 
Pef 2 of 1912 (3rd heb 1914) (Jenkins 
r J , and oodrofic J ) , following ^ olkart 
t Sulcp, 19 'I 304 

(4) Shanmugam Pdlai t Syed Gulsm 
GIiose,27M 116, 117 (1903) 

(5) See Ilukm Cband, 0 P C 610-618 
In \awab Mehdi mice I MflhomciHVainl 1 
V \\ P 70 (1809), a prior amt to rceoser a 
receipt given by way of security for loan of 
Rs 500 was hcl I not to bar a subsequent suit 
for balance due on whole account between 
parties, for In tho first ease it was not 
necessary to go into the general account AO 
that tho Ckiurt had to do was to salisfy 
itself that at the time the suit was bronght 
tho money advanced on the security of ll e 
receipt had liccn repaid Vs to suit on 
account stated, see B< iiar»i l*is i Rhikhare 
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the rule must no\r be read in subordination to sect 99 of the Transfer of Propert/ 
Act But that Act docs not nuUif^ the rule entirelj, and docs not remove 
both the restriction on the splitting of claims and the splitting of remedies 
Its only purpose is to relieve a mortgagee firom the restriction placed on the 
sphtting of his remedies (1) It has been held (S) that a mortgagee talang out 
a monej decree was not hound to bring one amt for the whole of the property 
belonging to his judgment debtor if it hod passed to different parties under 
different title deeds, but might follow the property upon which he had a lien 
into the Lands first of one purchaser and then of another , which would appear 
also to be law now in the case of suits under sect 07 of the Transfer of Propert) 
Act Where a mortgagee holds two mortgages on the same property etecuted 
by tlie same person, he cannot maintain a suit to recover the sum due on the 
later mortgage only, by sale of the property subject to the prior mortgage (3) 
It has been held that where a mortgagee vvishes to make out a case that he is 
entitled to a decree against the mortgagor personally or against his unhypothe 
cated property in the event of the sale proceeds of the mortgaged property being 
msnflicient to paj the mortgage-debt, he is bound to put forward in his plaint 
the allegations which, if established, would entitle him to that relief f*!) 

Miscellaneous — As regards mortgages, m the following cases the cause 
of 'ictiou in the two suits was held not to be the same — 

Suit b) mortgagee ngamst mortgagor to declare mortgage ben, suit 
against attaching creditors of mortgagors to declare hen over surplus 
nionejs, proceeds of sale by Collector of pojtion of mortgaged properties (6) 
buit by purchaser of equity of redemption of share for recover} thereoS 
on redemption of whole , suit after purchusc of remainder of mortgagor s 
interest for possession thereof (d) A suit on a second mortgage w no hir 
to a suit on tlio first (7) Suit for overdue interest on mortgage held not to 
bar subsequent suit to secure principal and interest by sale, there being 
two separate contracts containeil m same instrument and distinct covenants 
-leciired in a different manner (8) Suit by obligee against obligor to enforce 
Jien , suit by former against purchaser in execution, of money decree 
to Invp it (iochred tliat property was liable to be sold under obligees 

money decree would not necessarily ev (2J /» re Hurry Mohun Piiramawf^f. D 

tmguiah tlie ireiUtor s lien Ifomtazooddeew L R 118 n (1871), a c,ICW R 
I Rsjcoomar 14 13 1 R 408 (1875), (3) Resharram i RanchhoJ, SO R l&'i 

Ji iitnenjoy MuUicL I Dossmoiiey Doasce 7 (1905) , GoUnda t Lalalfanhar, 14C. ^ 

( 7i4(18Sl), but under tl»e Co<lo ol 1877 1053(1910), Atab IVanioniL t Ant Tsrafdar, 

and prior to tiio }«iisin!; of ILe Transfer of 19 C X,. J COO (1914) 

Property Act (iiile posl) it was Jultl that a (4) Gul&m Kussmh i Mahania lalli, 31 
Kcparatn aujt for (iiforcin^r the ben was 0 910 (lOlO) 

iMirred Giimani « Ram IWarath 2 A JrtS (5) Ivjistodass KunJoo » Ramhant Ro). 

rt a 142(1880) 

(J) riound ; Rarosbram, 25 R JW, J£,7, (0) J3rabsnna}al>i > Rnshna, 

los(jyoo), 8.0,2130111 I r sai.mwhKii (issv) 

ti e suit was bold to Im barred asibtrewasa (7) jroro Ragliuiiath i Dah?', 13 13 I’ 
•{lilting of ilaims In Ilbola Rath t (I88S) 

Rahammad bib*] JIj A 223 (IWf) |he (H) ^ashwanti \ilhnl,2lR JC/tlSOV), 
Sint was hi 1 1 not to to I arriil, as n » ijiHstion niratlf, p '04 
of till* character an 80. 
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decree (1) biut l>v iiiortijigeL for snlc in whicli jioldcr of ^trior moitgige 
not implcidetl , suit b\ bTiue ob piuvluieec of the propertj m execution foe 
redemption of prior mortgnge (2) Suit mortgugce for cstnWishment of 
Jus nglit as such to mortgaged propert} under sect 283 of the Ckide of 1882 
against mortgagor, judgment-debtor and execution-creditor , suit bj him 
against them for po»scs'*ion of the property under t)ie mortgage deed (3) 
Suit b} per«on to ahoni lands were Jij'pothecated and usufructuary 
mortgage gi\eu for rent due under terms of ■patlauiclnts executed on date of 
mortgage, suit to recoaer principal and interest under mortgage (4) A 
contract to pay rent and a mortgage to secure pajunent of rent constitute 
separate tights of action f5) Failure in a redemption suit does not bat a 
subsequent suit in ejectment and tioe rerea (C) Suit to redeem part of ialulAan 
estate, previous suits to establish right in same part of estate (7) Suit on 
mortgage , subsequent suit against mortgagor’s sons not born at date of 
previous decree (8) Ejectment suit bj a mortgagor's vendee against purchaser 
under a mortgage decree , subsequent suit to redeem (S) Suit by mortgagee 
against his mortgagors does not bar a subsequent suit to enfoteo the mortgage 
hen against purchasers ox mortgagors and subsequent mortgagees (10) Cause 
of action o! mortgagee against Ins mortgagor is not tJie same ns that against a 
tii’al mortgagee (11) Suit for redemption, suit for mesne profits against 
mortgagee in possession (12) The holder of two independent mortgages over 
the same property has tiio separate causes of action (13} As to claims arismg 
in connection with defendant’s default and uuiver, tnde ante, p 379 Suit on 
mortgage to recover monej and for order of sale , suit to eject tcuant and to 
assert right of mortgagee to possession under usufructuary mortgage , (14) suit 
bised upon adjusted account, suit based on mortgage , (13) suit to redeem 
mortgage alleged to be executed in 185G over fiftj caunies of land , suit to 
redeem fourteen ont of the fifty caunies on the footing of -i mortgage of 1833 
winch had been pleaded bj the defendants m the previous suit (1C) A former 
suit to redeem lanam is no bar to a 6iib<>eqaent suit based on the Kanam and 
title, 80 fai as the latter is based on title (17) A suit brought bj A against B 


(1) Bahrsicbit Surju 4 A 257 (iSSl) 

(2) BsIraaLniulp Sangan 1897,AU.trN W 
(3J Oanpst Rai r Rira Sm^ ISW, P B 

Nff 29 

(4) ^anu f RamAn IG 31. 335 (1892) 

(5} ChuRi Lsl r BaRAspat Singb, 9 A. 23 
(l8Se) , AR(1 eeo AS to same Banda Hasan < 
Abadi Begam. 4 A 180 (1880) 

(0) ^aro Balrant t Ram Cbandrs, 13 B 
320(1888), Shridhartinayalr ^arsfan.ll 
B ILGR 224.230 (1874) 

(7) Amanat Bibi r Iradad IfuMio, 15 G 
800 (1889), « c.. ISI A 100. 

(8) Ramaypir tenkataratnaa I73LI23 
(1693) 

(9) Kuppti r tenkafa Krishna JO M 82 
(tS90) 

(10) l^Iuchan 1 1 < irjappa JW It. 4 ^ 0 , 4-4 


(1894 

(11) Balmakundt Saagari 10xV,379,3S8 
i B US5)7) 

(12) Baboo Goiur Kisbeni Sabaybukcer 
Chand, 7 IT R 364 (1807) 

(13) Sundar Smgh v Bholo, 20 A 322 
F II (1898) , but Bpe Srt Gopal r Ihrtlu 
Singb, 24 A- 429 439 (1902) , see also Kan 
t Kusuizi, 35 C 589 (1910) and tbe casrs 
tb«rc isMitiooed 

(14) tceranar 3futhatcnmars 27 3L lOJ 
(1903) 

(15) Hansra] Lalcbmidaa r Lalji ARandji, 
28 B. 447 (1904) 

(I6J ramaswarni Ayjar r tythinatfaa 
lyyar 26 11 760(1902) 

(I7| raramlMlhr Puthcngall J,2'< 'L tOO 

(i-ms). 
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on au illCpCil moifgigc ^\lllch was no bir to htib'^t^ueat euit on 

ivnotlicr juortgago of the same propcitv (1) A suit brought b^ ft wife during 
the life ol her husband for tho ncovcij of the prompt portion of Iicr dower 
will bo no bar to a subsequent suit for the roco^tr 5 ' of the deferred portion (2) 

In tlio following ciscs the cause of action was held to be the same — 
^Vhelo an occupant-} tenant made a mortgage with possession of lub holding, 
ft suit by tlic proprietor foi the cancellption of the mortgage was held to bar 
ft suit for tlic possession of the holding as the cause of action m the two suib 
would be the same, the defendanta taking possession under his mortgage not 
ftfloiding a Second and distinct cau'c of action from the execution of the deed 
itself (3) A suit to redeem a mortgage on the ground of the mortgagee having 
received more than the amount due in respect of mortgage bars a subsequent 
suit for the amount of the surplus received b} him (4) Suit for icdemption 
of lanam subsequent suit based on admi«sioiis knowTi to the plaintiff at tune 
of previous suit tiiat defendants were lanamdara under pbmtiff s pre 
decesBor in title (5) Suit for possession of a portion of ft house oUeged 
to have been partitioned m proceedings before a Court of Revenue , Rubsequent 
suit for p \rtit ion of the same house in a Civil Court (C) As to specific performance 
see below (7) 

Tlio gencnl rule la that every partition shall embrace all the joint pro 
petty but It IS subject to certain exceptions— such as (ft) where different 
portions of it arc situated in and out of Bntish India , (h) where a portion of 
It IS not immediately available for partition, by reason of (i) its being m 
possession of mortgagees, or (u) because it was tnaui land, which required 
Gov ernmont permission to give jurisdiction to the Court, (c) where property 
IS held m partnership h) the joint family along with strangers, who have no 
interest in the family partition among the sharers, and who could not 
fore be made parties in the family partition suit (d) The section was hew 
not to apply where the title on which the former suit was based was exclusive 


(1) Thrikaikat Jladatliil v Thmitbiyil 

Kjiabnen, 29 163 (1006) , Ram Sahai v 

Ahmadi, 33 A 302 (1010) 

(2) Umda Regam v nruhammadi, 33 A. 
291 (1910) 

(3) SaritEttini Chanda Smgb 188G,P R 
No 47 

(4) Baloji Tamaji v laniangonda, C B 
H C R , A C 97 (1809) 

(5) Bangasami Pillaa t Knslma Filial 
22 IL 259 (1898) 

|C) Ealbliaddar Natli t Ram l<al 2e A 
501 (1904) 

(7) Nathut Budliu, 18B 637 (1893) [auit 
Jot specific performanco and csecution of sale 
deed , enit on sale deed executed 1 y Court to 
recover possession, but see bar&yona i Kan 
22 JL 24 (18 IS)) Cbidamlmrn t 
Simna'i 8M J Rij I I, utcit Ifubm 


Cband, C F C 015 [smt for specific F'’ 
formancQ, suit for reco\cr 7 of dero*|^ 
money} , Parangodant Perumtoduha, 27 
380(1803), t enkatarama t 1 enknfa, 24 
27 (1899) fault for specific icrformance, sol' 
eequont amt lor money paid on a consider# 
tion that failed] , Bangayya Goundsn * 
Nanjappa Rao, 24 M 491 (1901), ® 

Born L R 709 [suit for possession eml 
damages , suit for specific 
transfer , Ixisis of both actions an agreen ent 
for bbIoJ 

(8) Furshottam t Atmaram 1 Boia L R 
76 (1899) , B c . 23 B 697 [the claim of V 
to obtain his sharo of property owned Joinff v 
litra and R cannot bo said to ha\Q been 
founded on tho same cau«o of notion a* I 
claim to obtam his share of proportj om 
jointly by him mid 11 and C] 
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ownership, wliilo that on which the bubscijuent suit was baseil wns joint 
ownership (1) 

The hirnaian of a JInUbar tancad is not barred from bringing successne 
<!Uits for land m possession of an anandratan, the cause of action being the 
right to demand restoration of tanrad propert} at any time and it being in 
the di'cretion of the larnaian to leave an> item of property lie pleases in tlic 
po««CR«ion of onanrfrataits (2) 

“ Shall not afterwards sue ” — TIic bar is not ni oided bj an eTpresoiou 
of intention to sue again (3) A plaintiff may however, obtain leave to omi^ 
to sue m respect of one of several remedies A suit, however which is with 
drawn with periin<!Sion to sue again does not create any bar as the effect of such 
permi«sion is to leave matters m the position in which they would have stood 
if no such suit had been instituted (4) The same principle was held to apply 
even when the suit was dismi«'ed for non appearances of parties under sect 140 
of the K Wr Act, 1881, with leave speciallj reserved to the plaintiff to bring 
a fresh suit , the reason assigned for the decision being that before the ease was 
struck off the plaintiff could have so amended bis plaint as to have included the 
claim in the first suit, and a fortion there was no reason why he should not 
include it in the subsequent suit (5) 

The bar affecta the plaintiff in the second suit if he was plaintiff in the 
first, and those who claim under him , (0) and it is not avoided bj the plaintiff 
having been a mmor at the tunc of the former suit (7) The rule 6a}s “shall 
not a^crtcards sue It does not therefore apply where the suits are simultaneous 
and not successiv e (8) In the caso cited hclow,(9) the Madras High Court 
held that of the two simultaneous smts, both would of course not be barred 
and the decree in either might stand provided the decree in the other was 
reversed , and option was given to the plaintiff to choose which would stand 
the other being dismissed Fractions of a day are, )iow ever, rceognired, and 
where two suits are presented on the same day it must be presumed, until the 
contrary is proved that the suits were presented and admitted in the order in 


(1) 'Nftrayanv Shamrao 2713 379(1903), 
as to title being tho same but the caoso of 
action different aco lb at pp 380, 3S9 

(2) Ivannan t> Tenju, B JI 1 (1882) Aa 
to tho position of a (arnaranaa understood ui 
Vlalabar, seo ^ asudevan i Sankaran 20 U. 
at p 138 (189C) 

(3) Seo ante, p 677 , Soonder Bibco s 
Klulloo Mull 2 h P 00 (1870), Cliaijo 
Singh t Nihal Singh 1883 P R \o 190, 
Maksud All r Hargis Dye, 20 Ck 322 (1892) 

(4) See ante p C74 and Bchart Lai Pal 
t BaranMai.l? \ 63 (1894), and cascsthere 
c ted 

(V) JIulchanI r Dhikail Du 7 A 624 
(I8'0), acd jutrre. Vs regards this caso it has 
Uin Bubinittod (Ifukni Clun I, C P C. 859) 

that this argument docs not appear to Ic 


correct, and tho circumstance that a suit is 
dismissed and not decreed cannot affect tho 
bar which has been attached by s 43 (now 
r 3) to the institution of a suit as distinct 
from its decision to wluch s 13 (now s 11) 
would apply 

(6) T ide ante, p 582 , Bata r Fau Baksh, 
1893, P R ^o 7fk 

(7) Copal i ^israsinga 22 M 309(1800) 

(8) Vithu r ^arayan, 5 B If & R . A C 
30 (1868) , Kalcshar r Jagsn 1 A C50 
(I6~8), Sera Ram t Kanshi P,am, 1800, 
r R \o -0 

(9) Appasami r Pamassnu 9 SL 279 
(1886), mVlagur VbJooIa.83L 147(1881), 
it was bell that the phmtiff should bare 
been allowed to withdraw both suits and to 
file one suit in a comi<etcnt Court 
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on nn illejiil Jiioit^nge wlucli %yi8 js no Uir to Mit-eiiucnt suit ou 

another mortgage of tlic fciine propertj (1) A Miit brought bj iv Mife during 
the hfc of her Imsbaml for tho ncovcij of the prompt portion of her do'ftcr 
wiU bo no bar to a Rub’^cquont RWt for the rccoaciy of tlic ilcfericd portion (2) 

In the following circh the cause of action was held to be the same — 
\\herc nn occupanc) tenant made a mortgage with po^sc^'^ion of his holding, 
a suit by the proprietor for the cancell'’tion of the mortgage was held to bar 
a suit for the pos3c^«ion of the holding , as the eaxwe of action m the two suiW 
would be the same, tho defendants taking possession under his mortgage not 
affording a second and distmct cause of action from the execution of the deed 
itself (3) A suit to Tcdccm a mortgage on the ground of the mortgagee having 
received more than the amount due in respect of mortgage bats a suVequect 
suit for the amount of the autplua received b) him (4) Suit for redemption 
of kanam subsequent suit ba®^ on adnu«flions known to the plaintiff at tunc 
of previous suit that defendants were Zanumdors under pLimtiSs pre 
deccasor in title (6) Suit for po‘‘«c«''ioiv of a portion of a house alleged 
to hav p been partitioned in procecilings before a Court of Re\ enue , subsequent 
suit for partition of thcsamebousein aCnil Court (G) Afe to Bpecific performance 
fieo below (7) 

Tiie general rule is that e\cr> partition Bhall embrace all the joint pro 
petty but It IS subject to certain exceptions — such as («) whcic different 
portions of it me situated in and out of British India , (b) wliere a portion of 
It 13 not immediately available for partition, by reason of (i) its b«0S 
poasesBion of mortgagees, or (ii) because it was tnam land, which tequu'f'* 
Government permission to give jurisdiction to the Court , (c) where property 
18 held m partnership b) the joint family along with strangeis, who hate no 
interest in the familj partition among tlie sharers, and who could not 
fore be made parties lu the family partition suit (d) Tho section was held 
not to apply where the title on winch the former suit was based was exclu^ifo 


(1) Thiikaikat Madathii t! Tbirutbiyil 
IvTnhneD 2U M 163 (1905), Rsm Sabat t 
Ahmadi 33 A 302 (1010) 

(2) Umda Bcgam t Sluhammadi, 33 A 
2'Jl (1910) 

(3) Sanbltamr CbaaOaSmgb 1886 P R 
No 47 

(4) Balou laniaji v Tatoaogonda b B 
U C R A C 97 (1869) 

(G) Bangasami FiUai i Kiislina FiUak 
22 tL 259 (1893) 

(C) BalbliaddaT Natb t Ram Lai, 20 A. 
501 (1904) 

(7) Natbut BudW,18B 637 (1893) fsint 
for apccific performance and execution of sale 
<fectl Buu, on sale deed executed I y Court to 
rceoatr possession Lut eeo Noiayana v Kan 
da«\iii 22 5L 21 (16a><)], Cludambata t 
Siinnasa S If I J Kei 01, ciHil Ifukni 


Cband C P C 515 [suit for specific 
lormanco, auit for recovery of 
money] Parangodant rcnimtodulLa.S? 
380(1903), Venkataromav ■\enkflfa,21 L 
27 (1890) (suit for specific performance, suo 
sequent suit for money paid on a consider* 
tion that faded], Rangayya Goundan « 
Nanjappa Bao, 24 M 491 (1901)} ® ® 
Bom L B 799 [anil for posocssion arel 
damages, suit for specific jieifonnance ai' 
transfer, basis of both actions an egreen ent 
flit sale] 

(8) Purshottam i Vtmatam, 1 Bom. L B 
76 (1890), e c, 23 B 597 [tho claim of ' 
to obtain his share of property owned joJoUv 
by Idm snd B cannot bo eai I to have cii 
founded on tho same can«o of notion ft’ 
ch in to obtam Ills shan of i ropert y owm 
jointly by him and B and CJ 
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omiersliip, while that on which tlio Buh cqueiit suit was bistd ^\^8 joint 
ownership (1) 

The larnavan o! a ilalihit tancad is not birred from bringing 6ucccssi\c 
■suits for land in possession of in anandratan, tlio cause of action being tlic 
right to demand restoration of tartcad propertj at any tune and it bcin^, in 
the di«cretton of the iornrtian to leave any item of property Jic pleases in tho 
po<5‘5es«ion of onandraiait* (2) 

“ Shall not afterwards sne ’ — ^Thc bar is not aioidetl b} an oTpression 
oJ jntmtjcuj to fuo again A phmfyS ma}, howeier chiaia )ca\o io om3* 
to sue in respect of one of scieral remedies A suit, however which is witli 
drawn w ith permission to sue agim docs not create any bar, ns the effect of sucli 
permi«8ion is to Icaie matters m tho position in ivliich they would liaae stood 
if no such suit hid been instituted (4) Tlic same principle was held to apply 
even when the suit was dismi«scd foe non appearances of parties under sect 110 
of the N IVP Act, 1881, avith lea\c specially rcaeraed to the plaintiff to bring 
a fresh suit , the reason assigned for the decision being that before the case was 
struck off the plaintiff could have so amended his plaint as to have included the 
claim m the first suit, and afortion there was no reason why he should not 
mcUido It m the subsequent suit (5) 

Tho bar affects the plaintiff la the second suit if )io was plaintiff in tlio 
first, and tho^e who claim under hun , (C) and it is not aa oided by tho plaintiff 
having been a minor at the tunc of the former suit (7) Tlie rule saj's ‘ shall 
not afiCTuards sue ’ It does not therefore apply where the suits are simultaneous 
and not successuc (8) In the case cited below (9) the Madras High Court 
held that of the two simultaneous suits both would of course not be barred 
and tho decree in cither might stand proaided the decree m tho other was 
reversed , and option was given to the plaintiff to choose which would stand 
the other being dismissed Tractions of a daj arc however recognised and 
where two suits are presented oa the same day it must be presumed until the 
contrary is proved, that tlic suits were presented and admitted m tho order in 


(1) Narayanc Shamrao 27 B 3"9(1903) 
as to title being tbo same but the Cause of 
action different sco ib at pp 3S8 380 

{°) hsanaa v 7cn}a 5 M. J Aa 

to tho pos tion of a f arnanin as understood id 
Malabar see \ aauderan t SanVarsn 20 5L 
at p 138 (1890) 

(3) See anfe p 677 Soondcr Bibcc t 
KhiUoo SIull 2 ^ W P 00 (18-0) , Chajju 
Smghi Nihal'ingh 18S8 P K No 190, 
Maksud Ah t Narg s Dye. 20 C 322 (1892) 

(4) See ante p 674 and Bel ari hal Pal 
r BaranMai.l” V 63(1801) andcas(^itllere 
c tod. 

(5) Mulchanl r lUiikail Das 7 A C’4 
(Ih’vi) ecdjufrre. Vs regards tl scaseithaa 
been subrn lied (llukm Chan 1 C P C. 5.i9) 

tl at th s argutneul docs not appear to bo 


correct and the circumstance that a suit is 
dismissed and uot decreed cannot affect tho 
bar which has been attached by s 43 (now 
e to lAc uuMuttoa ot o ea t as <hsimct 
from its decision to wl ich a 13 (now s 11) 
woukl apply 

(0) Iwfeante p 6S2 Batat laizBaksh 
1893 P It ^o G 

(7) Copal i Aarasnga 22 M 309 (1800) 

(8) Vithui Narayan 5 li H C It AC 
30 (ISCS) Ivaleslar i Jagan 1 A C.iO 
(I8~8) bcia Itam t Kanshi Ham ISA) 
P R No "C 

(9) VppaBsint I Itamasami 0 3L 2*9 
(IbSb) . in Uagu r \bdooU 8M 147(1881) 
it was held that the |lAmt ff should bare 
Urn mllosied to withdraw both suits aui to 
file one suit m a competent Court 
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^^]lIcll tlieir nuinbera appear m the register (1) Tlie rule onlj barh a subsequent 
suit It therefore does not preclude a Hndlord from adopting an} otlicr remedr 
the lau gv\es him to enable him to iccoser his rent for instance by di«trunt 
under the Rent Recoicrj Act (2) 

“In respect of the portion so omitted or relinquished —Tlic 
Pn\-} Council obset\ed that the right which n Iiti^jant possesses without Icnow 
iii„ or ever liaiing knorni that he possesses it can hardly be icgitded a'' a 
portion of lua claim within the meaning of the section (3) It has been 
said tint a plaintiff must be taken to haac abandoned or tclinqm'shed his chiin 
on a real cause of action if he brings it in a false one (4) But this statement 
has been adier^el} criticized (5) there being nothing m r 2 to wanant the 
inference that all causes of action ought to be included in the alternative or 
othenrz'c and if it were correct it would make no difference whether the cau e 
of action IS false in the sense that the facts alleged ns constituting it me fal c 
or it IS false m the acnae that the facta alleged do not in law constitute a ciu‘c 
of action 

More than one relief — The preaent rule unlike that of the Code 

)f 18 j 9 icfers as bas been ahead) pointed out both to the splitting of rcraedic’' 
or reliefs as well as tbo splitting of claima (6) "Both the claim and the remed} 
have reference to the cause of action litigated in the preauoua suit (7) There 
18 no bar where the remedy sought m the subsequent suit is m respect of a 
cause of iction different from that which formed the basis of the relief lu tl r 
former suit (8) Piwther tljo bar in regard to tin? remedy is appheable oab 
where the plaintiff was at the time of the former suit entitled to more than 
one reined} and whore the plaintiffs were entitled to onl} one remedy in tl ^ 
former suit the provisions of the section arc not appheable to tic ■‘ccoiicl 
suit (9) nor where a plaintiff a suit for a remeda has been disnassed on the 
ground that lie is not entitled to it but to another reined) for which le 


(1) Murti r Bhota Ram 16 A 1”2 
1 3 (1893) OTerrubng Zahur Hosain t 
Maliammad Hasan 18SS AU- W N W 

(2) Kajah Eawara t 1 cnhataTayer 21 'L 
230 (1697) 

(3) Amanat Eibi t Imdad Husoin 1«> I A 
IOC 112 (I83S) 8cc this subject disc isseil 
anie p 579 

(t) rangasanu PiUai i Kiulina PUUi 22 
M 2j0 

(5) Itamasvranii t ^yttunatha 26 M 60 
at p -77 (1902) 

(( ) Vi!?e an/e p 575 

(■) V Tbatlia 10 IL 347 (168j) Cmnt 
for declaration of ri^lt to enjov separate 
possession of land a W^iu nisi itforjiaTli 
It m of that land] 


(8) See ^flthu t Budlm 18 B. ^7 (1893) 

{au t lor apoci£c performance rlccrte wndci 
which sale deed executed by Court j subs? 
qoent suit on sale deed to recover possession. 
ICeld not barred as tlaim to possession cot 
based on contract but on new cause of ad 
ansing from deed ol sale] In a slm 
intho aiadras High Court ft contraiy s lew wa* 
taVen on the ground that the right to posses 
Mon and conveyance arise coincid ntly 
suit for possession was not ft separate cause o 
action Ivarayans t Xandasami 22 ^ 

(ISOS) rbo prmciple however in the trst 
was applied in Amlu r fvctlilainma 14 

23 (1890) 

(9) Bam fecwalx Rinj^Ii t Nalci 1 
4 A 261 (!88‘') 
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subsequentlv sues (1) In a case in the Punjab Chief Court (2) Eurne} J 
obscr\ cd that ivhat the plaintiff “ ashed for in the former suit -waB not a rcmeci 
to which he nas entitled, and was, therefore, not one of the other altemanvf 
remedies between wbicli the plaintiff could have chosen , ” and in a 6ubf>‘*qn'n:t 
case (3) in the same Court, Tremlctt, J , obser\ ed, that “ if the defennsr* f 
contentions were sound, we should base to hold that the construction of 6*— 
43 {nowr 2) is that a plaintiff entitled to onlj one remedy on Ins caus« o^c'^io 
who bj mistake sues for what the Court considers is cot the yeni»-dv to -vni' 
he IS entitled, will be precluded from subsequently suing for tb*" j'-oi**^ t>i *■ 
and, “ put m this form, it is clear that the language of the section tounl>-ijiii '• 
no such proposition ” 

The rule apphea to the case where there being identity of tf a' > 

m the two suits, the plaintiff was entitled in the first suit to morf oj 
remedj,(4) either cumulatively or alternatively If withou* th' ^ li 

Court he omit to sue for any of such remedies he cannot do so afl<*-rwara- . 
a personal decree for maintenance and a declaration that it it e o 

property are two remedies referable to the same cause of a'-^ioj t*4‘ n 
to rcccue maintenance, and therefore two separate smU eanno' l>> i vu 
respect of the two remedies against the same defendant (^) 

It IS not very easy to define what constitutes " a tldim ^ ^ 

from a " remedy," for the former appears to include il t *.w-j 

Doubtless the two terms were intended to overlap \\JijJi e /m. j *, 
defined as a demand of right, a remedy has been r^id U t.i» > « 

recover a right (0) It has also been broadly d'*hn'->i to di-i. j,i ^ 

decretal order with its proper legal results, whKh is th* >r i 

warrant for obtaining the relief he has ochitve4j by ),ii. ^ 

eases are common instances in which there w mor*- tiian o i' .» . 
a person asks for relief and ancillary thereto for an iijul.i'Uj 
than one remedy In many cases there is an option o' auj 
or for breach of the eontract, and vn these casu>th>i»- 1 / i-v 
but the remedies are alternative (8) In 6om<> th' . ^ 

and “remedy” arc used indiscnnunately fhi rt 1 a , 

for specific performance bars a subsequent suit fw <Ui 
form, as both claims arise out of the same cauM of 


(1) Peart t Kbeab. 3 X 857 (1881) 
Similarlj tbo dismissal ot a auit for confirma 
tion of possession on tbo groun 1 tbal tbc 
plaintiff was not in {lossession is no bar to a 
suit for recovery of possession «rfe on/«, p 
5S5, and cases there cited cf csso in last 
note 

(2) Prab Den r Ifaskisben Das, iSM P 
R-No 47 

(3) Parmcsbri i \asdeo, 1885, P II. 
No. 35 

(4) Hicse words can starcely cicatt a 
cmedy against more than one person 
KalidUunr ShibaNath.iC at j«. 496(1882) 


(5) _ 

(lM7),a.y 
liM 
M 

m Kavi 

P S'* ' 

Pusidar 

t* 
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of contract (1) And «licrc a plaintiff waa entitled both to recover rent 
and to forfeiture for non-payment he was held baned alter suing for the 
rent from amng to enforce a forfeiture for lum-pajincnt of tlic saine rent, 
ns both tlic claims arose out of tho aaine cause ol action, namelj, Die 
non-payment of rent (2) Similatlj, a suit for an injunction against a 
defendant directing him to abstain from excluding the plaintiff and pxe 
venting him from using his lioiujc has l^en held to be a bar to a suit for damage i 
for the exclusion from tho house (3) The amendment now substitutes the word 
" relic/” for " remedy ” 

Upon tho question formerly discussed, whether in CTCcution of a simple 
money decree, only tho rights of the debtor pass and the mortgagor retains 
ilia ben, see below (4) Sect 9ff of the Transfer o! Property Act restrained a 
mortgagee from sclUng tho mortgaged premises, except under a decree for 
sale (5) Undci the Code of 1859 a declaratory decree might be sued for and 
obtained, and a subsequent suit brouglit for the consequential rcbef (6) But 
see now sect 42 of tho Speafic Kebcf Act, which virtually repeals sect 15 of 
the Code of 1850 Under the special provisions of the amended Uelkan Agii 
culturiats Act excluding the operation of this section, a smt by a mortgagor for 
account does not bat a subsequent suit for rc«,lemptiOL,(7) though prior to the 
amendment of this Act the contrary was held upon the principle enacted by 
this section (8) If mesne profits ore not asked for in o amt for apccific perfoim- 
anco of a contract to reconvey a plot of land, a subsequent suit for them will be 
barred by this rule (9) 

Leave to omit relief — ^The words in the last Code were “ oUav^cH htfw 
the first hsannq ” It was, however, held that leave might be applied for sod 
obtained when the case was called on for first hearing and before anything bad 
been done towards the heating of the ease (10) Though these words have been 
omitted probably the same rule will hold now Such leave should be obtained 
from the Court before which the onginal suit was pending (11) 


5] 3. Saic as oilieruise provided, a plaintiff may unite in in® 

Joinder of causes at Same suit several causes of action against 
the same defendant, or the same defendants 
jointly , and any plaintilfe having causes of action, m which 
they arc jointly interested against tlie same defendant or the 


(1) Slub PCiislo i Abdool Sobh&a, 15 W 
R 408 (1S71) , see Speciiic RcLef Act 1877, 
fla 30. 19 

(2) Subbarayat Knabna, OM 159(1882) 

(3) C2ia]]U Singh v Nihal S>Dgh, 1S8S, 
P R No 190 

(4) Rasbbehary Glioae’s Law o! Mortgage, 
3rd ed 712, 733, and casca tbero cj^ 

(5) Seo 0 34, r 14 and notes 

(0) ICalidhunt Shiba Nath, 8 C 48J,F M 
(l8Sa), tolL.barautu KunjBchan.SA 315 
(18SJ), 1 B 


(7) Lalucband v Girjappa, 20 B 474 

(8) 8cc cases cited m last mentioned de 

cision , and as to decreo ordering pavment, 
and in default sale, and 8ubse<iuenl suit or 
Kdemption, Govinda v 1837, Be®- 

P J 394 

(9) CancsJi Ram i Mobcali Ba™’ 

C W N 609 (1900) 

(10) Peafonjj I Abdool 5 B- 463 (18'’0) 
(»> Wubanimad Fa^aci KaHu 33 A 411 

(1910) 
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same defeudantb jointly may unite bucli caiiscs of action hi the 
same suit. 

(2) 117fcrc causes of action are united, the jurisdiction of 
the Couit as regards the suit shall depend on the amount or 
value of the aggregate subject-matters at the date of instituting 
the suit. 

Origin and scope of rules relating to joinder of causes of action. — 
The first paragraph of r 3, ivhich corresponds with sect 8, Act VlII of 1850, 
is taken from the Enghsh 0. 18, i. 1, which, though it docs not contain any 
reference to the case of more than one defendant, has been construed as if it 
referred to the "same defendants” aUo, it having been held(l) that “to 
bring into one claim distinct causes of action against diCcrent persons, neithci 
of them having anything to do with the other (and onij historically connected 
03 one matter in the transaction), is not contemplated by 0 18, r 1, which 
authorises the joinder, not of several actions against distinct persons, but of 
several causes of action *’ It was, however, pointed out that the provisions 
contained in several of the Enghsh rules had been omitted from the Code, and 
the inference therefore was that it was not intended to introduce into this country 
the wide scope now afiorded to suits in the Enghsh Courts , and that r 3 is 
different from the much more general language of the Enghsh r. 1 and r C, 
which provide that claims by plaintiffs jointly may be joined with claims by 
them or any of them separately, and were diametrically opposed to the prohi- 
bition of sect 81 of the last Code, that plaintiffs might not join in respect of 
distinct causes of action (2) The rule is based on considerations of com cnieuco, 
the misjoinder contemplated leading to complication and difficulty of dealing 
with the case of each defendant separately, and being vexatious and liatassing 
to the defendants (3) 

Objections (as to which sec 0 1 r 13) on the ground of misjoinder are 
favovuite ones in this country There may be Tnisjoindct of plaintiCs or mis- 
joinder of defendants This matter w dealt ivitb in the preceding Order 
The rules under discussion relate only to joinder of causes of action They 
assume that the action has been rightly constituted under the provisions 
relating to the joinder of parties (4) Then there is misjoinder of subjects of 
suit, which is sometimes called multifanousncBS, though the term is not used 


(1) Burstall t Beyfus, 20 Ch. D. 35, prr 
Selbomc, LC- In England it is settled lav 
that two separate causes of action cannot bo 
charged against two defendants m ono 
action I Muthappa r. Mothu, 27 3L SO, at 
^ S3 (1903) 

(2) Karsuigh Baa i Mangal Dubey, fi A 
1C3, 170, 179 els'*:). F. B , a leading decision 
which deserves careful study Mahmood, J , 
was, however, of opinion (at p 17^) that the 
Codi did not prescTibc a narrower rulo upon 
the particular point thin under disenasion 
In Muthappa r ^Iuth^, 27 M K», S3 (1903). 


it was also said that the terms of the Enghsh 
mlo were wider and more general than tho 
terma of the Code But this ca«c has not 
been followed Aiyathurai r Santhu Mecra, 
31 hi. 23» (190s) See now O I r 9. ante. 

(3) See judgment of reaeocL. CJ , m Baja 
RamTcwaryt Luehmun FtrsUad, 8 W K 
15, 10 (!S07) . t e , B L. B (F B ) 731 5 
Imnt 27ath r Baboo Boy, 18 B 28S 
(1872), Sudhtndu r Durga, H C at p 433 
(18S7) 

(4) Ilannay r .‘‘inurthwaite, .* t) 15 423 
(Ib'»S).perBo«,ti. LJ. 
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in the Code HuItifaTiousnesa, however, ptopcrlj so called, exists when one 
of the defendants is not interested in the whole of the relief soupht {!) Tbi"' 
IS prohibited by the first clause of r 3, where the parties hi'c distinct snd 
separate interests (2) Misjoinder of subjects of suit is where two sllhJfct^ 
distinct in their nature are united in one suit, and for convenience saVe the 
Court requires them to ho separated Wiether the various subjects shall be 
dealt with together la a matter of discretion to be determined upon considers 
tvons of comcniencc with regard to the circumstances of each particular 
case (3) This matter la dealt with m r 6 In other words while multifarious 
ness strictly so called la, in cases coming withm the terms of the first paragraph 
ofr 3 absolutelyprohibited an allegcdmisjoinderof subjects, as it was formerh 
called not amounting to multitarionsncss in the foimct sense, is left to be 
dealt with according to the discretion of the Court R 3 apphes to cases where 
there are only one plaintiff, one defendant and several causes of action, and to 
cases where the plaintiffs or defendants, though consisting of two or more 
individuals may be considered as an unit with reference to all the diSercnt 
causes of action Whore there is more than one plaintiff or defendant, the 
test IS— IS there community of intereet m the issues to be determined * m other 
words joint interest m the questiona raised by the litigation is a condition 
precedent to the joinder of several causes of action (4) The question of absence 
of cause of action and misjoinder must be distinguished It may be, for instance 
that cert vin defendants can substantiate picas which as a matter of substantive 
law 01 on the merits would absolve them from liability But this ciicuiustinct 
has no effect upon the question of rmsjoindet which is purely a matter of adjec 
tivo law or procedure (51 It Inie as already stated, the rule emoted m 
r D 18 based on substantial grounds of convenience, it must also ^ 

1 cinouibercd that the policy of the law 15 not to favour multiplication of sud* » (b) 
ind it 18 exceedingly undesirable that any suit shoidd fad iccount 
of anv such technical objection ( 1 ) imlcFS it has been taken and i’' 
thoroughly wcU founded 


(IJ Pomton I PomtoQ L R l^Eq 547 
at p 541 (1871) and sec ItaTsmgli Das v 
MangalDuhey fiA.atp 172(1882) and at 
p 177 as to the aufficicnoy of each party 
having an interest in somo niatfers in tbo 
suit and that they arc connected fnth the 
others 

(2) Sco Buratall i Beyfus 26 Ch. D 
m wiuch also the present English procedin® 
nhith supersedes tho demurret is con 
eidetcd 

(“1) Boulton t Bomton, supra, at pp 641 
G42 Coates i Tigard 19 Eq 66 (1874) 

Tho plaintiff will not he allowed ncrdlesdy 
to enlarge tlo area of the dispnt* per 
CoUms M E Saecharin Corp t Wild 1 Ch 
D p 432 (190J) 

(4) Sfo Bhagwati i Bmleshn 0 A IOC 
108 (1883) hiarsmgli Das t Mattgal Duhey 


5 A 163. 171 (1882), Sarala Sundari Disi t 
Saroda Prasad Sur, 8 0 !«■ J 0^2 (1901) 
ref to in Jaggeshwai Dutt i Bhutan 
ban Mitra 33 C 425, 441 (1006) 

(5) Narsingh Das v llaogal Dube^ 5 A 
atpp 178 179 (1882) per Mahtnood J 7n 
Jnaokjoath r Ramrunjun 4 C 919 IIS'S) 
it was held that tho fact that tl o cl'ini 
possession or rent against cortaiii defendants 
was unsustainable in fact was no grnun I for 
d soussing tho whole suit for tnisjonidcr 
This distinction does not appear to havo hicf 
preserved m tho ludgraeut of Stuart C J 
in Biaheshur i Bam Churan 5 1 If ^ 
25, 28 (I8~2) 

(6) 3hoToop I Mothoor 4 W B in'! at 
1 UO (1865). Narsingh Das t Mangal 
Duhey, 5 A at j 179 (1882) 

(7) '^udhin (u s Durga 14 C «t I 
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It was held that the provisions of sect 45 of the last Code did not apply 
to suits for arrears of rent under tho Agra Tenancy Act, 1901, so as to admit 
of a joint suit being brought in respect of arrears of rent due in respect of several 
holdings (!) 

Summary of rules on this matter — A summary of the rules which 
deal with the joinder of parties shows that any number of plaintiffs may join 
in respect of lehef claimed arising out of the “ same act or transaction , ” that 
they may not join in respect of distinct causes of action in cases not within 
0 I r ante , that any number of defendants may be joined where relief is 
sought against them under 0 I r 3, or in respect of any one contract under 
0 I r C , that no suit shall fail for mere misjoinder , and that except where 
plaintiffs have joined in respect of distinct causes of action as above stated 
the Court may in erv suit deal with the matter in controversy as far as regards 
the rights and interests of the parties actually before it (2) Putting 
jt shortly, the rules provide that a suit shall include the whole claim , that 
any plaintiff or plaintiffs having several causes of action, in which they are 
jointly interested against one defendant or several defendants jointly, may 
imite them in tho same suit, but unless such causes of action are of the kind 
mentioned in clauses (fl) (l») or (c) of r 4 of this Order, thej may not be joined, 
ivithout leave of tho Court with a suit for the reco\ery of immoNeable 
property , that where a plaintiff or plaintiffs have muted m the same suit several 
causes of action against a defendant or defendants the Court of its own 
motion, or on the application of the defendants or upon agreement of the 
parties, may order separate trials or confine the scope of the suit, or exclude 
causes of action and direct amendment of the plaint, where by tho joinder of 
several causes of action inconvenience and confusion are likely to be caused (3) 
As to whether sect 45 of the last Code was a restrictive proviso to sect 28 of 
that Code, see post 

“ May unite ” — It la a pre requisite of the right to join in one suit more 
than one cause of action against a defendant that the Court to which the plaint 
13 presented should have jurisdiction over all the causes of action (4) In the 
case cited, it was observed that “ unless the plaintiff could lawfully unite them, 
the Subordinate Judge had no jurisdiction o>er either, and that ‘ he should 
]ia\ e returned the plaint, althougli, without amendment, it could not ha% e been 
presented in either Court which had jurisdiction over either cause of action ” 
It IS, however, proper to umte several causes of action m a suit when the title 
to nil the property to which the defence relates n the same though the lands 


(I8s7), Haranund t Prosunno *1 t alp 
VG-itlSSS) 

(1) Jagan Nath Prasal « Ton, 20 t IS 
(laoG) 

(’) ''cc Nar'incli Daa r Manjral I>obea, 
I \ 1(1, at ]>. 1C“ (ISv') F H a decision 


under tbo List (o<lc ILe text la tinnfirc, 
in thia and other inxtancea, altcrcil to fnt-i t 
the jre«cnt pro\a«ionj< 

(3) lb. atp 1C9(IKS») y Jt 
(1) Khiciji InTajii r ]‘unili/Aa/t e i| 
n {1SS31. 
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claimed may not be in one distnct ( 1 ) Tor recent apidications ot tlio ptovision, 
see cases cited (2) 


Was sect 45 of last Code a restrictive proviso to sect 28 of 
that Code? The effect in this respect of the amendments— There 
was force in the argument i»)ach answered this question m the negative 
though the contrary N\aa held under the last Code by the majority of tiie 
Full Bench (3) in which it was raised Chapter HI of that Code dealt 
■With the parties to a suit and Chapter IV of the same Code inth tie 
frame of a suit The former aasutned the existence of an ascertained subject 
matter in dispute, and from that point of view laid down rules as to the peisoM 
who might be made parties to the suit Chapter IV assumed the existence 
of ascertained parties, and dealt with the subject matter of the suit 
The two modes of dealing did not clash with one another Where there 
was identity of subject-matter tho rules governing the case w ere to be found 
in Chapter III , where there was identity of parties the scope of tho action 
was to be limited by the rules in Chapter IV Ihc two Chapters thus 
regarded an action from two diGeront points of view, and the rules contaiaed 
m one could not in this aspect of the case be regarded as provisos to tJie 
lules contained in tho other Bj sect 26 of the last Code all plamtifis 
might join in respect of the samo' cause q/* action ’ By sect 28 all defendants 
might be joined against whom the right to anj relief in respect of “thefOf s 
fnatipr, ’ whether jointly severally or in the alternative, was alleged to 
The term “ matter in sect 28 of that Code was not convertible with 
of action ” but was mote comprehensive— a conclusion which reeuved supp®^’^ 
not only from tho circumstance that the two expressions were used in con 
tiguous sections (26 27, 28) of the same Chapter, and could therefore 
scarcely be construed to have the samo meaning hut also from the 
that the last part of sect 31, which prohibited plaintiffs joining in respect ol 
distinct “ causes of action ’ was meant to be a braitation of the latitude allowed 
by Chapter III as to the jomder of parties in respect of the "sdnic naitcT 
So long then, as the matter in dispute was identical the plaintiff was entitled 
to bring before the Court all persons whose presence was necessary fo afford 
him full relief in respect of that matter Sect 45 was not appbcable to cases 
in which the subject matter of the suit was the same but related to cases m 
which the causes of action wore entirely distinct Sect 28 on the other 1 
related to cases in which the subject matter was one and the same, and sect 
was not a restrictive proviso to sect 28 for the effect of such a view would be 
to nullify an important part of the latter section The essence of the provisions 
of sect 45 was that there should be joint nghts in the plaintiffs and joint babd'ty 
of tho defendants whilst sect 28 contemplated tho granting of xehef against 
the defendants not only jointly and in the altcrnativ c but also severally , and 
it could not be conceived how this could be done in a case in which the babildj 


(1) Haichanlat Smgli i Tjal Balialur [etUmocoment aod increase of rent], Parfta 

“^logb 21 A 350 (1804) aarathy v Thandavaraya 17 Jf I J 

(2) Slut) Prosad Cliandhiiri » \ akai Pah (1007) . 

33 C. COl (lOOC) f5aTada Cliaran Chattcrji (3) Narsmgb Das t filanga! Puboy S A 
t Iswar Sami) IJ a 41 N 11C4 (1907) 103(1832) F B 
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of tlie dcfcndanta was joint, as rcijuired by wet 45 The latter section did not 
linut the operation of sect 28, nor did sect 28 extend the seopc of sect 45 
Sect 23 laid down a rule wliicli was distinct from and independent of the rule 
embodied in sect 45 (1) 

According to this view of the tn o sections, a suit might ha\ e been brought 
against bc\ oral defendants against whom the right to any rebef in respect of 
"the same matter” existed, and also a suit uniting several distinct causes of 

Bench held that it was difficult to 

^ m sect 28 as meaning more than 

the same “ cause of action ” ; and that Chapter III must necessarily be read 
with and controlled by the subsequent provisions of Chapter IV If, then, 
sect 28 and sect 45 were read together, the joint, several, or alternative 
liabihty of defendants mentioned in sect 28 meant such a habibtj in respect 
of one or several causes of action, which cause or causes of action were united 
in the same suit against the same defendants jomtlj , in other words, while 
the cause or causes of action had to be joint as to all the defendants, the 
rehef ashed might bo joint, several, or m the alternative (2) It might, it 
was said, be that the term "same matter” was more comprehensive than 
“ cause of action,” and that if sect 28 stood bj itself, it would m effect allow 
a joinder prohibited by sect 45 But if, as was held, that section did not afieot 
but was on the contrary, controlled by seels 44 and 45, which regulated the 


which was cntirelj regulated hy the provisions of Chapter and a suit, 
though not bad for misjoinder of parties under sect 28, might be bad for mis- 
jomdet of causes of action under sect 45 It was not clear however why the 
two different expressions should have been used and neither of the v lews stated 
was free from difficulty (3) 

The case of several liability is retained in 0 I r 3 conesponding with 
sect 28 of that Code But the words *‘in respect of the some matter” have 
been now omitted from 0 I r 3 Tor the reasons given by him, the opinion 
of JIahmood, J , would still seem preferable even had this not been so Ihe 
position would now appear to be this 0 I r 1 allows plaintiffs to join whero 
the rchc! clairoed (irhcthcr the dartn be joiot or sercraJ) is in respect ol or sn^e^ 
out of " the same act or transadton ’* Tlic nccessarj corollary of this is that 
if all persons maj be joined as defendants against whom rehef is claimed 
in respect of “ the same moffer tlii'» phrase mu«t include what is understood 


(1) Narsingh P«s r ^lanpsl Pul>eT, 5 A 
r 172 ft , fvr Slahmootl J 

(2) lb, 5 A , r ICQ ct «/ 

(3) It bia nlso been IrlJ in a recent 
MaUra< ease that the nor Is ' same matter 
are wider than the term cau»e of action ** 
IlampivnaboMna t \dJala JIM “36 at piw 
"45 "10 (1''02) Tlie Cal utta Ilipb Court 
has in some eases justified the joiader of 


defen Unts on the groun 1 that there was but 
one cause of action Loke Nath r Kesbab 
Ram. 13 C 14" :52{18S0). Phan Chandra 
r Rameshwar 24 C 831 (189"), though it 
baa neser held that tl c two terms are sjrooj 
moua. *tee abo Lnekunuey r Farulla S 
B I"7,atp ^^(IS^O), Janokinathr Pam 
ninjiin. 4 C at pp (IS'O), JIu 

thappa r Mothu, 27 it So, at p. 83 (1903) 
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by'“<?ic sa7tie eel or iTansaction” in 0 I r I» that is, cases where, though 
the cause of action may not be the same, relief is claimed on a common ground 
The qualification is now omitted, but the same result would follow eren if 
0 I r 3 had not been (as is the case) expressly amended to bring it into con 
formity with the provisions of r 1 of that Order But where the subject matter 
of the suit 13 not the same as regards plaintiffs and defendants and the causes 
of action are entirelj distinct, there being no common ground, then under r 3, 
in order to justify joinder, there must he joint nghts m the plaintiffs and joint 
habihtj in the defendants 


Cause of action — ^As already elsewhere observed, this expression 
has alwaj's had a signification nhich cannot be said to be preci'e or 
definite, (1) being sometimes taken to mean the right, together with the 
mfringement, or the title together with the injury, in order words, ah the 
circumstances uhtcji a plamtiff is required to allege m order to show a nght 
to relief, and being sometuncs used as indicating merely the injury, which 
13 the cause of the plaintiff coming into Court (2) or as indicating the plaintiffs 
right merely (3) These differing definitions account m part for the differing 
views to be found m the cases under tlus as other sections (1) So the right 
has been treated as the whole cause of action (6) On the other Iisnd, it 
held that the term as used m sect 31 of the bst Code, and in the section corre 
spending with r 3, had the same sense as m English law, viz of ereiy 
fact winch it was necessary for the plaintiff to prove to support his right to 
the judgment of the Court (6) The title on which a plaintiff sues is ori' 
one of sev eral ingredients m tlie cause of action, end that term includes also 
the infringement of the plaintiffs right (7) The question under the section 
which r 3 rephees, has often arisen m cases of alienations of joint property 
by a coparcener, or of a Hindu widow’s estate by the widow, and sometime 
in other cases The cases upon the point are in conflict, and it is not possible 
to reconcile them The detcrmmatiou of the question whether there is "i 
misjoinder in respect of cause of action, where one suit is brought ail 

the alienees, depends upon the view which is adopted of the meaning of the 
term “ couse of ati\on’’ and also on the question discussed in the last paragnph 


(1) In Fatima Ribi v abdul irajul, 14 A 

at p. 536 it was mid that tlic Icrni 

' canso of action liad not been wird u as 
43. 44, 45, 46 and 47 of tJie CocIp ot J8S2 
in precisely the aaino sense 

(2) Norsingh Das t Sfangal Dib»-j, 5 A 
at p 173, per Mshmood J 

(3J Seo cases cite<I post 

(4) Seo Ameeruni’ Waseehun lltV B 11, 
irhere there was a difference of opinion see 
the cases cited yxiit andllukoiCbanl.C P C 
667 508 

(5) Ishan Chtindcr t Rameswar 24 C 831 
flSOTJJdiss from Ram Prosad 1 RaeliiDasu, 
f. C W N 585 (1002)}, Sam, (Tictti t 
Vriranni 7 il. H C R 2(>0(I6“3) and oases 


cited post note b 

(G) Salima Bibi i SbeiiJi Jfuhanuuad !» 
A. 171 (1695) , Ram Prosad i Sacbi Dvs'i << 
CWK 585(1002) 

(7) Ram Prosad r Sac-hi Dvssi siyif** ® 
p 589 So also in Roondun Lai « R*® 
irimmut 3 A H C R SC, 87 (1S71) H'® 
Court said, ‘ It is not a plaintiff s tido '''1^ ' 
IS to be regarded in a suit of tins nature m 
considenng a pica of mt«jouuJcr but rather 
the irrongs alleged,’ and pointed out tJ at i 


Poidlian Lalji Jlaliaraj 3" A 283 (I* •• I 
(1013) proof of title J y Sbel sit 
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In eome cases, tlit decision m fivour of tlic unity of the cause of action 
proceeds upon the tiieorj that the plaintiff a right is the cause of action (1) 
If this be 60 , and there be unity as to the right, there is no misjoinder 
of causes of action in a suit in which the several alienees are defendants (2) 
Apart from the question as to the correctness or othcrwi'e of this view, 
practical objections liave been u^od against joinder in such ca'cs It has 
been said that one alienee is not interested in an alienation of another part 
of the estate made at another tunc to another person Evidence agamst 
one defendant inaj not be admissible against another Different questions 
maj arise as to mesne profits llie procedure maj prove vexatious and 
liaras«ing to the defendants, each of vvliom has to wait whilst the case is 
gomg on against others, and to detam Lis witnesses meanwhile fflie case 
IS complicated m both the Court of first instance and appeal where each 
ca®e may haae to be argued as a separate and distinct cause (3) Even 
where the action was held sustainable the Court observed that separate 
actions against the alienees was the better procednrefl) As against tins jt 


(1) SainiChettit \minani 7 M If C R 
2(50 (1873) In this caw, which was a suit 
1 rought Against the abenocs of tho ptautifl a 
{atbci fl wi lows to TceoTor tho \ roportics 
which hatl been alionate^l by tho whIows 
during his minonty Holloway, Ag CJ said 
The Judge says that ll e cause of action 
against each of the purchasers is a distimt 
one Tho pUintid clams his share of family 
property His esnse of action the right is 
Kis relation to tho family to which the 
I roperty appertains an 1 on this right, if 
establishes! and if he is not otherwise bairwl 
from rccOTcring ho will bo entitled to that 
share wherev cr found, Ihc fact that various 
jiorsons during Ills minority have affected 
to purchase parcels of 1 1 c property does not 
destroy the unity of his ground of action 
\nd in a suit by rerers oners of B against 
defendants who set up respective titles to 
different ilots of land bj jurchase from B 
it was also bel 1 there was no misjoinder tl e 
Court hoi ling that tl c cause of action was 
that plaintiffs were reversioners of B I«ban 
Chunder t Raroesuar 21 C 831 (18'>7) d»ss 
from in Ram Prosalt ‘^achiDassi t>C W A 
&S5 (1902) appd in Parhuli Kunwar r 
Vlahmul Fatima 1 \ _< 7 (I '*'■) In 
VlaUonie 1 r Krishnsii It M 100 (IS^n a 
8 lit by junior memUrs of a /arimJ against 
the Xamaenn an I others inclu ling prrsois 
1 1 whom I e 1 a t a! enatM fartroJ propsrty, 
the Court oli*< rve.1 (at jv lllhfhat it ma le 


no tlifferenco wliether the right enforccil was 
that of a coparcener or reversioner an<l that 
m the View that the primary ground of action 
IS tho interest v ested m possession as regards 
tho whole of the prejwrty in »uit then is 
unity of titl and tlio claim n a lo is iii in 
respect of the same cause of action See 
also the eases in the following note which 
may have proceelel upon tie same {nn 
ciptes 

(2) lasudcvat Kul adi 7 M H C R 200 
(1874) Abdal I Ayaga 12 M 234 (1889), 
\ithut Nsrayan 5 B II C R , A C J 30 
<18C8), Kanth Itarain t Prem Lai 3 H 
I02(I8G(>) Shoroopt Motboor 4W R 10 J 
at p 110 (16G3) Krishna Gopaul t IIurr> 
Katb.2ot\ R C0(187C) Ilaranund VIozo 
omdart Prosunno Chunder 9C "63 (1RS3) 
(where the alienation was in csccution] (f 
also /ere Rut nesBur Das 14 \\ R 331 (18“0) 
where the Revere Commissioner had tal>i n 
poesession ol the plaintiffs lands anl giirn 
them to various defendant!!. In sod eof t) e o 
cases however the alienor was a parts as to 
which see pn«( 

(3) Vo judgment of leacocV C.J in 1 aja 
Pa u Tewary i I uchmun Pershad 8 W R 
IS IC (I6C ) and judgment of first O irt m 
'■an IS \nimani " >1 H < P 2r.() 2ri 
(I'' 3) 

(4) Vithur Naravan o I 11 C. 1 \ < 

J ^■ltl0•^) '•uliramanva r ^alasiva S VI 

* 2 P 
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inaj be said that the policj of the law is not to fa\our multiplication of suits (1) 
And m some cases, ns observed by the JIadras High Court, (2) “it » 
manifest tliat the number nnd nature of the alienatioas arc no unun 
portant elements for the determination of their propriety It ig most 
desirable that tho whole of them should be at once before the Court called 
upon to decide the question, in order to secure the soundness of the particular 
decisions and perhaps the aaoidance of discordant decisions m different ci'es 
upon facta ncarl) tlio same ' It would probably be best if tlie Courts were 
given as to procedure a discretion to be cterci<!cd in a manner to the con 
venience of trial nnd of the parties and to the ada-nntage of substantial jiLrtice 
It 18 , howeaer, neecssarj to determme the question by reference to the defini 
tion of the term under discussion and the other pronsions of the Code If 
therefore on the other hand, the words cause of action “ denote both the 
right and its infringement, (3) there has been said to be distinct causes of action 
against each of tho alienees, and in consequence misjoinder, (4) cveept 
perhaps where the suit is both against the alienor and the alienees In suci 
(.aso it has been said (5) that (there being a complete cause of action both 
to right and infringement) against the defendant ahenor, it is neces«arr to 
Imiig the alienees on the record to afford ground for decision of the whole di 
putc and that it cannot be said that a separate cau«e of action esists 
against the alienor “ m conjunction with each group of alienees the aliens 
tions not being the causes of the present action (6) but merely incidental 
thereto (7) In a case however, where the alienor was a party, the Bombay 
High Court held that the plaintiffs had distinct causes of action against the 
several defendants and that there was a misjoinder (8) Wliether however 

(1) Shoroopi Mothoor 4W R 109 atp R No 149 See Ilukm Chand tt P 0 S^S 
] 10 (ISOS] where it was also aa:d Rover 6 0 

s oners fretiuently bring one suit to act aside (C) In the case m nucstion apparent]/ 
such claims and such a suit has never been cause of action was held to be tho refasal b} 

1 pH to be inadmissible the aLcnor to recognize the pla ntiff s ri"! I* 

(2) \asudoia i Ktileadi 7 ’ll If C R to aharo in tho fain 1/ j ropert/ 

2J0 203 (1874) (7) In the following cases whichhavobwi' 

(3) GancsLi I al t Khairati 16 \ 279 already cited tho alienor was a party to tin 

(1894) whore tho Court pointed out (st pp action Samt Chetti v Aatnaai 7 'h R ^ 

280 281) that the relationship of the ro R 260 Mahomed r Knsbnan 11 ^1 
sTrsioncr to the widow 8 husbands could not Abdal i Ayaga 12 M 234, Chuhar 'fa 
form tho cause of action but only a part of i Baktitnaddi 1890 P R J-o 149 Kara 
the cause whicli coinpri4&d among other nnnd t Prosunno 9 C 703 ' ith i ' 

things the wongful possession of the separate Nara^on OBIIOP ACJ30 Kantl 
sets of defendants over the lands held by Naraint Prom Lai 3 \V R 102 103 wbw 
them respectively and see cases in next note the Court said Tho case by tho sons 

(4) Ganeshi Lai t I\Jiairati supra fdist against tho father is so entire as to bo hardly 

in Parbuti Kunnar t Hlahmud Fatimi 29 capable of being prosecuted in several snil*- 

A ‘’07 (1907)], Lacharbho,; I Bai Rsthorc (3) Kachar Bhoj v Bai Rathoro 7B ,-^0 
7 B 289 (1883) Paja Ram Tewary t (1883), ref Sadu Bin Pagbu « Pam 

I uchmnn Pershad 8M R 15(1867) P B Cosind 10 B 003 011 (1892), ond in Mata 
Oolain Mustafi v feheo feoonduree 10 W R v Bbugmaneo 1 A 11 0 R HS (1809) t o 
18 (180S) Tewarco Raghoonatli t Syu I suit was held bad for misjoinder asthoug 

Mahonied 4 \ II C R 108(18’'l) tl oobenor (a guardian) u as a party nonlr 

(5) Chuhar Mall t Bakhtwaddi 1890 P was sought against her 
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tlic suit 18 open to objection (or imsjomder ox not, the Court may always m 
Its discretion durcct separate trials to bo held Similarly, in a suit for 
po'’se«'!ion of mimo%cable properl) against two defendant'*, the cause of action 
being that the fu-st defendant had no title to mortgage the property to the 
second defendant, it was held tliat there was no misjoinder, and that there 
were not two causes of action, but one, namely, the infringement of the 
plaintifls light by the first defendant, out of which flowed the title asserted 
by the second defendant, who dcrncd^titlc from the first defendant, and 
whose case stood or fell with his (1) A fortion there is but one cause of 
action against a defendant and others who are not real but merely ostensible 
putcha'cta from him (2) So, again, a defendant who, under a decree, subse 
quentl) reversed, ousts a plainlill from possession ma) be sued with persons 
to whom subsequent to the ouster, he lias leased the land , they stood in 
the shoes of, their lessor and were jointly liable with him to be ousted (3) The 
joinder of several per'^ons m doing an act does not affect its unit) or 
the unit) of the cau«!c of action constituted b) that act as in the case of an 
obstruction or ouster b) a number of persons who are alleged to have acted 
in combination (4) It was held that different causes of action could not be 
joined m one suit against different patties, where each had a distinct and 
separate interest, (5) that the Courts should reject plaints against seaeral 
defendants fox causes of action which had accxucd against cacli of them 
sepaiatcly and in respect of which the) are not jointly concerned , (6) that 
there was no section of the Code which permitted a person to sue various defen 
dants together m respect of aarious causes of action (7) and that plaintiffs 
could not join in one suit m respect of causes of action m which the) were not 
all jomtlj interested (8) 

( 1 ) Inlar Kuai I Our Prasad li A 33 C 031083") Koondun i RaftHmmut,3 

0833) For similar cases ot suits against A II C 66(1871) Hutto Moncet OnooLool 

mortgagors alienating property sc© Bal 8 W It 461 (1807) In Shooroop f Mothoor 

Kishoni Distoo Churn 22 R 533(I8"4) 4U R 109 (ISOo) in which tho Court ex 
in whirh both mortgagor and bis al cnors pressed a doubt as to whether thcro was mis 

were parties also Krishna Oopaul t Huit} joinder it is not clear whether there was 

Kath 23 R CO (18'6) , Sruiatii Das t combination or not In Bubeshur i Pam 

Khetter Sloliun 10 G C93 (ISSS) Cliurun 5 A 11 C Sj (18“3) Pearson J 

(2) Wso» Gureeb llossein 13 tt R 2*1 hell that as there was collusion there was no 

(18"0) misjoinder Stuart CJ held there was no 

(3) Antuv \ishnu 22 R 030(1897) cause of action against first defendant a 

(4) Loho Nath Surma t Keshab Pam 13 ibfferent matter from misjoinder though ho 

G 147, 152 (18S6) , Muthusijaja r Cboeka hel I that the suit was ba 1 on that groun i 
Im^sm 19 5L33o 330(1690), andsoeaato In Ram Prosaic Saehi Dassi OGRN 
ousters 1 V did rent persons on di&crrnt dates 53 j (1902), there was no combination, 
committel as part of the aamo contest, (o) Raroo • Massim 21 R R 200 (18*4) 

Ilarchanlar t 1^1 Rabadur, 10 A 3.i9 3C1 (C) Raboo Motio r Panee 8 R R. 61 

(1891), Aarajlali 1 amlat 20 P 2.i9(li01) (IbT) in which it was hell that the de 
[joint assault] > oliUr where it is not shown fenUnts had no common interest and that 
thst thedef ndantsactest in concert or under the causes of action were distinct. 

some common title I or acts done I > different (") Pam Narsin r \r\no<la I*rotid 14 G 

ixrsons are not deeine^l one uni ss done in rsi at |v ft'* (IRf) 

concert '' 1 1! enJu r DurgaDasi 14 G 43o (g) Knar r Debi Dial, 18 A 432 

(ivs”), lUm Narain r tnnoiU IVosa I 14 (lb'll j jioit. 
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The following BuitB have thus been held to be bad for misjoinder —A 
joint action for the price of timber against defendants, who purchased each 
one pair of timber separately from the other , (i) A sold to X and B sold to 
X , a suit by Y against A, B, and X to enforce a right of pre cmption , (2) a 
suit claiming possession against all of defendants, with mesne profits against 
some and damages against otliers , (3) a suit bj a talookdar against the 
zammdar and several purchasers to set aside salcj to them rcspectnclj of fi\e 
'palm taluks sold for arrears of rent due separatch upon each , (4) a claim to set 
aside sale agviast auction putcliaser and for damages against zurpeshgtdars , (o) 
a suit against several persons, each a party to a distmet contract , (6) a suit as 
against one defendant for specific performance of a contract to sell land and 
as against another for a de'‘laration that he was not entitled to anj charge 
upon the same lands, the causes of action being distinct as agamst the defen 
dants , (7) a suit against one person, an alleged agent of a firm for breach of 
contract and against another as partner to have accounts taken and the partner 
ship wound up (8) 

It is necessarj now, however, particularl> in tliecise of suits by reversioners 
vbove mentioned, to consider the effect of the enlarged «cope of 0 1 r I and 
its. effect on the question of joinder of defendants, for now apparent!) all rover 
siouers might join in any suit any number of defendants m respect of several 
properties, provided the) base their claims (which need not be jomt but may be 
several) on h common ground 


The relief — The cause of action must, as m other cases, be distinguished 
from the relief claimed So where plaintiff a creditor, brought a suit on his 
own behalf and on behalf of other creditors, asking on his own behalf to set 
oside a deed as void, and on behalf of other creditors for a declaration that the 
deed was voidable, it was held that both the plaintiff and the other creditors 
had one cause of action namely, the right to treat the deed as one which could 
not affect their rights, although as tlio plaintiff had obtamed a decree which he 


(1) Bfttoor Masaim,21W R 200(1874) 

(2) Bbagwatii Bindeshri CA 100(1883) 
and see Kalian Singh v Gur Dayal 4 \ 163 
(1881) 

(3) NsTsuigh Das t Mangal Dubey S A 
lC3(1882),r B ,Mabmood,J, dissent Ibo 
inaprity of the Court held that the sait wa« 
not against defendants jointly (p 1C8), and 
that nothing in bs 28 or 44 of tho Code ol 
1882 authorized a suit by a plaintiff against 
A for dispossessing him or opposing his 
obtaining fHjssession with distinct claims 
against B, C, D, and E for damages for 
separate years in respect of such primaxjr 
wrongful act on the part of A (at pp 170, 
171), and that what was contemplated by 
the Code was a suit for recovery from a tres 
passer or trespassers in possession at tunc 
of salt, and the joinder of claim for mesne 
profits against such trespasser or trespassers 


(lb ) JIahmood, J , considered (at p 1 
that the case was similar to Janokmil^* « 
Rammnjiin 4 C 949 ^ 

(4) Inmt Nath v Baboo Joy, 18 TV R 
(1872) 

(6) Ram Kishen i Cliowdhury Trcbem 1 
C TV N cm (1897) 

(6) Namasivayav Kadcr,17M 168(18^'*) 
and as to soparato contracts, seo case la 

note 

(7) Luckumseyv FazuUa,5B 

diBt , Mokund Lall v Chotay Lall, 10 C 1 ^ 
(1884), Jamsetji ti Ksehmath, 20 B 3-C. 


398 (1869) 

(8) Wuthappa v Muth i 27 SL 80 {1J03) 
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lied to execute lie for tint purpose required relief by fccttmg i'>ido the deed 
^old (1) 

A phintifE niaj alwajb put forward an alternative ci«e (2) provided that 

facts stated as the basis of altcriutivo relief arc the same Where there 
\ single cause of action, or several causes of action against the same 
fendant, no difficulty arises ^\^lerc the first defendant dispossessed the 
iintiff of land sold to him b) the second defendant and he sued for possession 
id mesne profits or in the alternative for the refund of the purchase monej 
om the second defendant, it was held that there was but one cause of action 
imcly.tlie dispossession and no misjoinder (3) Two separate alternative causes 
action against the same defendant may be joined (4) 

A claim for possession bj plaintiffs, four anna zemindars to receive a 
>ur anna share m a paini alleged to bo in possession of all six defendants or 
1 the alternative, except as against one defendant for rent was held not to 
e bad for misjomder, it being further held that notwithstanding that the 
bun for possession or rent might be unsustainable in fact os against some of 
he defendants, tint was no ground for dismi««mg the suit generally for 
msjomder (5) 

“Does sect 45 (now rule 3) contemplate a case where pbmtifl has really 
ml} one cau«o of action upon which lie can succeed but bemg m doubt as to 
which of his alleged causes of action will be successful proceeds upon both 
with the intention of obtaining relief out of one of them ^ Arc not thn several 
causes of action contemplated b} sect 45 causes of action which it is alleged 
each afford grounds for separate relief, and combmed for cumulative and not 
alternative relief ^ “ (G) In England it has been held that if two persons could 
not be joined as defendants unless the causes of action against them were exactly 
the same, the object of the Logisbturc would be entirely defeated (7) It would 
seem from the eases cited that the fact that alternative reliefs were claimed 
did nut authorize a joinder of several causes of action against several persons 
not jointl} interested So where a smt wws brought to set aside the 
sale of a inchal against the persons who had purchased it at an auction 
sale held for default in pajunent of Government revenue by zurpcslujidars, to 
^ whom tlic inclial had been let or in the alternativo for damages against the 
zurpcsl (jidars who bad defaulted m the payment it wos dismissed for multi 
{ariou«ncss ns the two claims were based on distinct causes of action (8) And 
where a plaintiff contracted for sale to bun of a house for Its 2o(X) and sued, 
alleging a 6ub«equcnt sale bj the defendant to a third partv and praj cd for 


(1) Lbralii n i Foolbai 4 Horn. L. R. 180 
184 (1902) 

(2) La1kslimil>»i r Han 9 B H Ct F I 
(18“2), m Kabir Khan r Khavam 1897 P 
11 No 41, tl (* ilaintifT a«Lr<l tl at he might 
l>o (loclaml to Lc the proprietor of the «hoIo 
Tillage or fa I ng th t an occupancy tenant 
and it was hcl 1 there «-aa no n I'joindcr 

(3) Srajal Huq r VKlul 1 ahaman, 29 I 
_o7(iau2) a.c.0C V\ N 3oO 

(1) lUgot r La-ton 7 Ctu U 1 , ^nn. 


Fr IJOo 1 2-3 

(o) Jasohmath r Oimruajun 4 C OIJ 
(18 9) approacd by 3Iahmoo<l J id 
N aninghDasr Slangal Dubev 5A.atp 1"9 
(ISs') 

(C) Fatuna I^cgum r Muhatnmi 1 Zakarii 
1S9 j P R No. O'! ficr Itirat J 
(7) Child r Stcnning 5 Ch. D p. "02 and 
we \an. Pr lOX* p. 223 
(h) I^am Ki‘Vn r Clomdburj Trebeni, 1 
a^\ N ciil(1S9-). 
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\ decree cither foi specifio perfornnnee of the contiitt of b^Io oh pajiucnt of 
Es 2100 (Rs 100 having been paid as earnest money), or for pre emption on 
the sale on payment of Rs 2500, or -whatever might he the market \aluc of the 
house, Chatterjee, J , observed, that two diatmet claims m the alternatise, 
based on distinct causes of action, could not he joined under the section corre 
spondmg with rule 3 Rnavz, J , also doubted the eorrcctne''s of their joinder, 
putting the query already quoted (1) 

Same defendants jointly — It has been aircadj pointed out that joint 
interest in the main questvona raised by the litigation is a condition precedent 
to the joinder of several causes of action against scaeral defendants, the test 
being whether there is commumty of mterc&t m the causes to be determined (2) 
It was held that there was no provision of the Code allowing distinct causes 
of action against distinct sets of defendants, that is to saj , causes of action in 
which the defendants arc not all jointly interested, to he united in tlic same 
suit (3) The mere Bimilanty of the claim is no ground for joming m one 
suit claims which, though similar, are several and distinct against seieral 
persons , (4) nor is the con\ cniencc of thcit trial bj one Court (5) ^Vhcrc a 
cause of action arising out of a joint account of two defendants was united 
iTjtli another arising out of a transaction in whicli one of tlie defendants alone 
was concerned, it was held that the causes of action were not against the saius 
defendants jointly (6) Where the defendants are not jointly liable, each 
distinct cause of action must form the subject of a separate smt So where A 
sold to X, and B sold to X, whereupon Y sued A B, and X to enforce a right 
of pre emption, it was Iield to be a misjomder, there being distinct causes 
of action in respect of which the defendants hail no common interest (7) So 
where phmtifis in a suit for partition joined as defendants a number of 
cultivating ryots, whom they sought to eject, it was held that the suit for 
partition was of little interest to the ryota, and the question of ejectment iva? 
a distinct one in the case of each ryot (8) So, also, there has been held to be 
I misjoinder where the right to relief against one defendant was in respect of 
the non fulfilment of a contract, and the tight to a declaration against another 
was in respect of a threatened disturbance of the plaintifi’s posses'-ion (9) 
The same has been held m a smt against defendants for possession, end 
against some of them fox damages and against others for mesne profits , (10) 
and in a smt to recoa er possession of certain lands by ici ersal of certain deed*. 


(1) Fatima B^gara v Muhammad Zskona, 
1895, P II No 06 , Huhm Chand, CPC 
571 

(2) Bhagwati t ^ftdesliri, 6 A 106, 108 
(1883), ndt ante 

(3) MuUiclc Kefait v Slieo Persha 1, 23 C 
at p 82G (189G) 

(4) Koondun Lai t Rac Hiinmul 3 A 
11 C R 86, 87 (1871), os to trial l>y one 
Court, lb , and Ilarcliandar t Lai Bahadur, 
10 V ntp 303(1894) 

(5) KdoikIuii Ia! V I no Ilinunut, 

(' ) ‘Jftiiui Mill i bhah Bag 1888 P R 


No 180 

(7) Bhagwati t Bindesbri b A- 106 (18S3) 
(8J Satninada v Subba, I 31 333 (1S77) 

(9) LuckumEeyv FazuUa, GB 177(1581) , 
liist in ftfoloitid LaU v Cbotay LnlJ 10 t. 
lObl (1884), where the co defendant u ho va* 
not a party to the contract bad no distinc 

interest and was sued as the benamiJar oft ® 

real defendant Tina decision U not opp" ® 

to the first 

(10) Narsmgh I)as t 3Ian„ d Buboi ' 
163 168(1863) 
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BODie o{ tlic deals being of absolute, awl some of conclitioiul silo (1) Altliougli 
tliero must still be commumtj of interest where the causes of action arc 
entirely distmct, it will be necessarj in each case to see whether this is so or 
whether though the causes of action are seacral there is a common ground 
justifying their joinder On tJio other hand, tliere was held to he no nns 
jomder in a suit against a defendant who had obtained possession under a 
decree which had been reversed, as also against hts lessees, the latter standing 
in the shoes of their lessor and being jointly liable with him to be ousted (2) 
In a suit against joint decree holders for the plaintiff s customary fourth share 
of the profits icalued by the decree holder by an execution sale of different 
houses at different times, the decree holders were held to be joint, though 
their liability to give the share m respect of the sale of each house was 
separate (3) So also a suit instituted to eject all the tenants holding separate 
lands m a village, and to recover arrears of rent from them was held not to 
be bad for misjoinder, as all the defendants claimed by inheritance or by pur 
chase or otherwise under one and the same person or under one of two persons 
who had executed the muchalka for the lands, and the plaintiff therefore had a 
common cause of action against the defendants, and was not obliged to sue them 
separately (4) 

As in other cases, (5) a person who is a party m different capacities is not 
the same defendant— a principle which though partly recognized in rule 6 is o! 
general application Thus, where a person is a party in two capacities there is 
misjoinder, unless each cause of action affects Jiun in both capacities (C) 

Plaintiffs Jointly interested — ^The words "joiMly interested* were 
first introduced by Act i^tl of 1879 Under the Code of 1859 it was held to 
be a misjoinder where the causes of action of the plaintiffs were different and 
distinct in their nature (1) A suit brought by three persons for the possesswu 

(1) Itsjs Ramv Luebman rcnh»i,D L. ImowsUotmtilBttcrtbQuutitutionottbcsutt 
B (P 11) 731 (1807) Tbii case was distm (2) Antu i Vishnu, 23 B C30 (1S97) 

gmshecl in Haranund v IVosunno 9 C 763 (3) NanLu t Board of Bevenuo, 1 A 414 

(18^3) C*wit by purchaser of property sulac (1877) ^ 

quently sold m csccution against partirs to (4) Huagaraja t Giyana Sanibaadha San 
the docrco an I purchasers in esccution of nadbi 11 M 77 (18SS) 
different portions of propertj] , and lo Bam (5) tideonfr p C2S 

Ifarain c Annoda 74 C. CSl [} laiutiQ talooL (6) Sr« llukin Chanil L P C 57J 5~2 

dar obtained decree for ejectment of tenant (7) Romoona r Vlanicko 9 \\ I’ O-*' 

Incsccutionofdccrcoopposedbydef nJsiils (18CS) in which Phear J pointing out the 
One suit against Judgment debtor and all utconsciveneea of such a su t aaid that 
parties opposing but without coUnsion] In saving all questions of abatement and 
the first of these suits it was held there was matters m amendment of the record I ha'e 

no im«join ler an 1 in the second that tbero never in my memory heard of a suit decree<l 

was Both ca«o' 1 owever, ba«od the ralavourof onceo plaintiU an i 1 smissed as 

decision upon tie question whether the against tie oiler co plaintiff And that 

jUintilT had one object and the d fenfants twgatne fact tf uaseo is 1 tl ml inflocntial 

a common defencs \s reparvU those raws to show how very unpractiraLle qn te apart 

II was pointed out (Ilukm Chan 1 C, P C from anv matter of law it ha« been fem I 

that till test for jotiid r was the un Iv « I 11 « that combined suits of this cbaracter *1 "ul I 

t lUw of a tion an I not of tin. » I ject < f ll o bran 1 d together anl treated as if thev mere 
su t, anl the unity of the defeno. was i t one 
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of iimuovcable property, m \\liicli two of them chimed half the ptoperty 
under a title by inheritance and ^le third claimed the other half m virtue 
of a sale thereof to lum by the first plaintiff was held to be bid for nu« 
joinder of causes of iction (1) The Court said Although it appears to us 
lint sect 8 of Act \in of 18o9 the first parajjtapli of sect 45 of Act X of 
1877 and t}ie first paragraph of the present Code mean tl e same tlimg 
we assume that the Legislature by the omendraent of 1877, hj the amend 
incnt of 1879 and b) the nording of the first paragraph of sect 45 as it 
at present stands intended to make it clear that their intention was that 
several plaintiffs could only join m suing several defendants in one suit 
for Several causes of action «/cn the plamltjfs iccrc jottUlij mlercsfed i« each 
and all of sveh cauaes of oction and that the second part of the first paragraph 
of sect 45 IS merely enacting that seaeral plaintiffs jointly inteiKsted m the 
same causes of action against the same defendant or several defendants 
jointly may sue in the same manner, as by the first part of that paragnpli 
it la enacted one plaintiff may sue one defendant or more jointly m one 
buit on several causes of action to winch the defendants if more than one 
were patties and that it did not intend to confer a right by sect 45 on 
scaeral plaintiffs to sue on causes of action which were not jointly vested in 
them one or more defendants although the acts of all the defendants jointly 
might have completed a scpaiatc cause of action of each several plaintiff and 
afforded him a cause of action on which he could sue alone It was assumed 


however bv the Judges that the Legislature did not intend "directly or m 
ditc tlv to prohibit the joimng bv Hindu or Mahomedan heirs in one smt 
of their causes of action in respect of what had been tlie propeitv of their 
ancestor or of the family and that it had been the practice m the Nortl 
West Provinces to allow Hindu or Mahomedan heirs even where tUir 
interests vpcre several to join lu one suit for the recovery of property which 
had belonged to a common ancestor through whom title was claimed and 
t) at they regarded the decision in Ram Sewak Singh t Nakched (2) a® 
necessarily confined to the maintenance of that practice Tlie same principle 
was followed in a subsequent case (3) m which it wis held that several 
creditors to each of whom separate debts were owing by the same debtor 
could not jointly sue for the avoidance of a deed of {,ift executed bj the 
debtor winch deed was alleged to have been made fraudulently with intent 
to defeat or delay executant s creditors the cause of action of each separate 
creditor not being the same as that of the others Similarly a suit by ten 
brothers for a declaration that the parts of the house attached in execution of 
a decree against their father belonged to them and not to him was held to be 
irregular thougl the Court observed that tbe plaintiffs nught well ha'e 
thought that the case came within the latter part of the first paragraph as m 
one sense tl eir title was a common title wluch was assailed by one and tl i 


(1) SaliDia ll bi t She Uh Mubanunad (1890) 

18A 131 (1695) £he pla nt was returned (2) 4 A 201 (188iJ 

to that the plaintiffs m 1 elect wh eli *»l (3) ltai)0 Kuar t Deb Dal 18 A •! 

tUm sloiU proceed with tl o su t loll (1895) 

Ital im Rakel r Amiran Bb 18 A 219 
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hinic action of tin execution creditor, md thej ^^c^e jointly intirestcd in 
opposing the attachincnt and sale altliougli a sale would onlj have allccted 
each mans separate interest (1) ^^hcrc the cau<>c of action in the ease of 
the first plamtifi aimed at the establishment of the title of the first plaintiff 
os issucloss widow of M G to succeed him jointly with the other widows 
whereas the cause of action in the case of second plamtifi aimed at the 
cstahhshment of the title of second plamtifi by reason of an adoption to 
take the estate of JI G to the exclusion of all others it was held that it 
could not be said that the two plaintiffs were jointly interested in these 
inconsistent causes of action The establishment of first plaintiff s title would 
exclude second plamtifi from all right to take or share in the estate and 
the establishment of second plaintiffs title would equallj debar first plaintiff 
from any abate in the estate, but a right to be maintained out of it — a right 
which was not brought in contest (2) The Court added ‘ Sect 45 permits 
of the joinder m the same suit of scactal causes of action in which several plain 
tiffs are jointly interested against the same defendant These plaintiffs 
ate jointly interested against the same defendant in the sense tliat it is the 
object of both ‘plaintiffs to show a title in one or other of them to the 
whole or a portion of the c'tate m competition mth tlie defendant , but this is 
not enough thej must cacli be jointly interested with the other in Ihi seieral 
couscso/odion— not necessarily ejiially interested butjoinffyintcTCBted te as 
we understand, not jointly interested as a mere matter of affection but jointly 
interested as to the subject-matter of the smt which the causes of action haac 
in contemplation’ (3) When two persons are interested in a piece of land — 
one as meharaiTidar, and tlio other itiduafcmdur— and a third partj comniitB a 
^TTongfuI act which affects the rights of the persons so interested it may bo 
properly held that the land is common to both to the extent of entitling 
them to sue jointly in respect of the wrongful act treating such act as giving 
rise to but one cause of action affecting the two persons more or less (4) 
So long as several causes of action ore by the same or jointly interested 
plaintiffs and against the same defendant or defendants jointlj thej maj 
be joined subject only to the Courts discretion of ordering their separation 
There arc no restrictions as to the nature of the cause of action which ma} 
bo so joined as it is stated (0) there are in most of the Code States of the American 
Union , but the rostnctions there may eomeUmea pro\e a good guide here as 
io the wdvisabilAy w» apwst iivoi \bw ol e joitider Seel 20 Inow 

0 1 r 1) has now been amended so as to permit plaintiffs to join in whom an\ 
right to relief exists in respect of or ansmg out of the same act or transaction 
that IS where if separate suits were brought any common question of law or 
fact would arise 

Procedure to be followed where misjoinder —Under tl e last Code 
where a plaint was presented which was bad for misjoinder of causes of action 

(1) Itchan l^t r K mIu Ham IS 1 S'il (4) Muttiuvija\'a CLockilineSin IJ 

(1S93) 33^(1601) 

(2) Ijnjsninml r \ nV»t»n m»l f M 23*> (a) Ralm C3 »nd CPC. 5".*. 

211 t'>> 

(1) lU.*t p. .11 
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it might at any time before tbo settlement of jssun ]!a\e been rcturiJpil fw 
amendment (1) If the plaint, having been returned for amendment, was not 
amended, it might have been rejected (2) If tbis was not done, and subae 
qucntlj objection was tahen by tho defendant, ■which might bo either in the 
written statement or m a motion to take the phint oH the file or on the 
settlement of issues, (3) or the Court, on further consideration, considereJ 
that there were grounds for considering the plaint bad for misjoinder, the Jud^c 
should have raised an issue and decided it, and dismissed the suit (f) 
If, however, tho Judge felt doubtful whether his decision on the pomt of nus 
joinder would Btand, be ought hn'o propcilj framed the issues of fact 
for the determination of the case, and then dismissed the amt for misjoinder 
without recording any finding on the other issues {5) rurther, the circmn* 
stances must have been such that the first Court had no alternative open to it 
but to proceed to trial of the matters of fact upon the prehnunarj determina 
tion of which the pomt raised as to misjoinder turns It might then have 
dismissed the suit (6) As to the present Code, vide post Wbere the 
District Judge disallowed the objection on the ground that it was not taken at the 


(1) Section 53 of Ust Codo , KamProaadt 
'Sachi D«si, 0 C W 585, at p 638(11)01*). 
Ganeehi i Khauati, IC A 270,281 (1801), 
Mutbsppa t 2Iuthu, 27 M at p 84 (1903) 
In Behari I,al v Kodu Dam, 15 A at p 3$1 
(1803), tho Court aaid “that la the great 
majority of cases in which two or more 
pkintUIe suo m one suit m respect of causes of 
action which aio not joint, it would bo proper 
to return the pUint for atnendment aad tca'eo 
the plamti&s to elect oa to which of them 
should be struck out. hut they doubted 
whether a Court sliould, without giring the 
parties an opportunity of amCDdment, abso 
lately dismiss tho whole suit ’ And m 
Aldridgo t Barrow, 34 C CG2 (1907). the 
plaintiffs were put to cJectioa 

(2) Sect 54 of Ust Code In some of the 
earlier cases the plamt appears to haTobcenm 
the first instance rejected, or it was held that 
lb should have been rejected Koraingb Bae 
V Mangal Dubey, 6 A 1G3, 171 (1882) 
(rejection stated to be under e 53 of tbo 
Code of 1832, itdqul. Raja Ram Towary v 
Luchmun Pershad, 8 W R 15 (18C7). 
Baboo Jlotn v Ranee, 8 W R &1 (I8G7), 
Sudhendhu i Dnrga I)au, 14 C 435, 439 
(1887) , Towareo v Syud, 4 A II C 108 
(1871) , Mussumat Rutta v Dumreo I«11, 
2 \ II C 163 (1870) 

(3) KaniDyalt RamDoolal, U W U 273 
(IbGO) Tbo Code, Lowomt, it was licM, dil 
not apparently contemplate an appbcation by 
a jiarty that a plaint be amended SfutbapjA 


t- Muthu, 27 JL at p 84 (1903) 

(4) Kacliar Bhoj i Bai Rstherc 7 B 2S3 
291 (1863), Ram Prosad i Sachi Da«i 
0 a W N at p. 558 (1902), Bhagwan « 
Bindc8hri,6A 106(1683), Boroot Sfassitf. 
21 W R 206 (1574) The pUiat oigW 
abio bo returned for BBandmeat under 
8. 63 before getfleflieat of issues . 

bendhu I Burgs, U 0 at p 439, the Court 
held, that with reference to as. 31 and 
of tho Code of 1882, tho Court should njt 
have dismissed but rejected tho pUmt 
13 not clear whether issues had been sett ■ 
but neither sections appear to apply “ 
relateil to misjoinder of parties, and a 
dealt with rejection for want of v 
action. In Janokinath r Ramniu)***’ 
at pp 953, 954 (1897), the Court saW tb$ 
when ^tinct causes of action aro itnpropor y 
joined the Court should not dismiss 
but try thorn separately This obserra 'o 
was obiter, and a 45 contemplated 
not where the joinder was illegal, but w 
It \ras permitted, though a joint trial 
ineonTcment (vtde post) In Hurro 


ho would proceed p 

(5) ImritNatbr RoyDbuuput.OB 1- 
241(1872), s c.lSW R 283, » 

V B»l Bathorc, awprfl 

(0) Bhagwati t BiiiJ,.»hti, C A 1* ■ 
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eatbest po<;8iblo jnoiuent, uaimly, in the i\ritten statement but the objection 
was taVen at the settlement of issues before trial it was given effect to 
on second appeal (1) The power given to tlio Court to return a plaint was 
onlj discretionarj, and if it was shown that the form of a suit was had, by 
reason that there has been misjoinder of parties, or of causes of action, it could 
not be said that a patty was precluded from raising the objection and taking it 
at the hearing of the suit or on appeal There was nothing to warrant the 
proposition that when a Court of first instance decided a question of misjoinder 
in favour of the plaintiffs, there was an end of the matter, and that the 
defendant was precluded from raising the question in appeal (2) Wlictc 
such a question has been raised, the Appellate Court has allowed a smt or claim 
to be withdrawn (b) Where the appeal has proceeded, the question has 
been raised m some eases whether the Appeal Court was precluded from 
reversing a decision on the ground of misjoinder by reason of sect £578 of 
the forme* Code In some cases misjoinder of causes of action has been 
considered an irregularity not affecting jurisdiction or the merits of the 
case (4) In other cases it has been held that, assuming but not deciding that 
misjoinder w-as a mere irrcgulanty, it did affect the merits (5) In other cases 
It appears to have been held that misjoinder of causes of action was of the 
nature not of an irregularity, but an illcgahty (C) The law upon the point 


(1) Naiuatwaja i K«,<lir, 17 16$ P5 

(1803) 

(2) Muthappat Muthu, 27 ^L 80, at p 85 
(1003) In Sbunkur t laU 2A U C.4i3 
(18*0) it waa held that misjoinder waa not a 
groun 1 ol apccial appeal but this it is auh 
mitted 18 not ao 

(3) Tara Prosunno r Koomatec 23 \V R 
389, 390 (1875) , Ganeahi t Khairali 10 A 
283 (1891) m which case tho appeal pro 
cccdcd against those defendants in respect 
of whom there was no misjoinder 

(4) Kalian Singh t Gui Pajal 4 A IC3 

(1 881) [he! 1 misjoinder of causca of action and 
jiartK-tf , f tiOD lahrn one dcfrodanl 

JifW, Court ahould not having regard toa 5"8 
liavo roierscd dccrecT , tViwi Gurecblloa 
aein. 13 t\ P 271, 272 (18*0) field no 
misjoin Icr as objected, but if any tic Court 
woull inquire into incnti], Behan lal r 
Kodu Ram, 15 A 3«!0, 382 (1893) fhcM 
to be irregularity though no objection taVrn 
to form of suit anda.C”sapjhed], Mohund 
LaU r CTiotav Ijill, 10 C at p. 106$ per 
Muter, J (1SS4) 

(5) Ganeshi r Khairati 1C A 2"*>, »s3 

(IS'il) , M Lun 1 LaU r CLotav l^U 10 t 
lOC'i pfrIi"ot J Kama t 

KaJir 17'Latlp.l75 rt (l^ns) Mima 

Chanlra r Mul Cliaii Ira 21 (. ^0 Sll 


(1897) [ evcD if It were granted that an 
objeetiOD Lkc tho ono that tho defendants 
raised iDvolves only a question of imgularitj , 
a point which is by no means free from 
doubt ] Mutbappa t Mutbu 27 hL 80 8t 
(1003) 

(6) Musst Amccrun i vluast Wasechun 
12 M R ll, 12 (18C0) [objection m first 
Court held in second appeal by Glover J , 
it appears to mo aomething more than an 
irregularity something m fact cxprca«ly for 
bidden an I consequently an illegality J , 
Itarooi Mas«im 21 W R 200 (1874) (though 
the term illegal was used this particuhr 
quratjon was sjit disrasspdj, t 

Ramdat 20 B 2o9 (1901) [l 578 apples 
to mistakes and irregularities eubsequcntly 
committed m a suit wlicb has been insti 
tutel in auch a wa> as to give tie Court 
jonsd etion to try it The suit however 
must first bo instituted in tho manner 
allowed by Uw Cf ujwn the qu stion of 
jun« lietion Mull ek K»fait r ^heo Perahad, 
23C 8’1 8_0(18'V))1 I oiDoona r Manicko, 
9\V R.5i3 5J7 (IS^N) (nobbouse J mkI 
that joinder of causes of action was f rbi I Kn 
ijA where autl onze,] anl that a d 'ciu n 
h) a »iut m which cauw-s of aeti n were 
vTitvK juiaed was eiitrarr tu Uw anl 
be mg au Riu t be x-t a*i 1 \ 
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was thus unsettled (I) Probably in some cases it will be found that tic 
merits were affected Where, ho\iever, tins was not so, and particularly 
where no objection had been taken (a circumstance in itself indicating that 
the party has not suffered disadvantage), the Court would probably ba\c 
acted rightly m not dismissing the amt upon what, in the supposed circum 
stances would be a teohmeal objection Where effect was gi\cn to tic 
objection, the Appellate Court, m the under mentioned case, (2) did not disnu's 
the suit, but rejected the plaint, directing the plaintiffs to pay the costs tbiou"li 
out In other cases the Court, both in and second appeal, has dismissed (3) 
tlic suit for misjoinder Aa to the present Code, tide post 

Objections to misjoinder, as all other objections to tbc frame of a suit, 
should, of course, be taken as early os possible An objection taken not in 
the written statement, but at the settlement of issues before trial, has been 
given effect to (4) An objection has been held to bo too late after the case 
has been tried and decided (5) And it has been said that an objection taken 
for the first time in special, or possibly in tegular appeal, might not be allowed 
to prevail (6) Phear, J , said (7) “ As a general rule, if an objection on this 
ground IS pressed and carried to a decision m the first Court, this Court will 
even ujion special appeal, upon its being shown to be well founded, 
give the objector the benefit of it But, on the other band, if it is not pressed 
ind carried to a decision m the first Court, and if the parties go to trial in the 
bimo way as if the objection had not been made, then the objection wnll not be 
given effect to at a later stage, imless it appears clearly that there was a defec* 
m the onginal trial, in consequence of the misjoinder of the causes of action 
to which the objection is directed This Court has always held that it Jb 
the duty of the first Court, which receives the plamt and cntcrtaina the suit 
to take cate that the parties arc not prejudiced by any unfair comphe^^'j'® 
m the matter which the plaintiff charges against the defendants But if the 
parties have chosen to go to trial and have not insisted upon the first Court 
taking a step of this kind, then it may very fairly he taken against them ® 


( 1 ) tlisjomdcr ol parties, it has bc«n held, 
does not aScct citlicr merits or ]urisdiction 
Ram Ivanayo i Prosiinno, 13 W B 176 
(1870) In some of the cases prenouslj cited 
there was misjomder both of subject matter 
and parties 

(2) Sudbendhu t> Duiga, 14 C. 435, 430 
440 (1887), euffu. as to grounds of decision, 
tide ante As to amendment on appeal, seo 
Lmgammal v Chums, C M 239 (1882) , 
Karan v Muhammad, 7 A 8G0 (1885) 

(3) Ram Karam v Annoda, 14 C 681 
(1837), Romoona I Alanicko, 9 W R 625 
(18CS) , Namasioayav Kadir, 17M 168,178 
(18D3), Bhagwati t Bindeshii, C A 106 
(I8S3) „ Muthappa t Muthu, 27 M SO, 85 
( 1903), and cases citetl anUpasatm InBaneo 
Krishnan v Koondnn I^il 2 A H C 221 
(1670), Koondun Lai i Rac Hunmut, 3 


A H. a 80 (1871), Tewereo t 
bamed, 4 A H C 103 (1871) the Okj-* 
dismissed, the suit, stating expressly tb* ' 
did so on the ground of misjoinder only 
not on the merits which the plamtifi c®** 
raise again in another suit Quart M 
the decision, Suroop v l»unchand, 13 W 
284 (1870) A dismissal for misjoinder w 
not a hearing or determination within 
rule of resyiMfjKJ^'i Futteh Stngh t 
mnt Luchmcc, 21 W B 105(1873) 

(4) Namssivaya t Kadir, 17 M 1*'® 
(1893), cited ante. 073 

(6)BamDyiilt Bam Bools], 

(1869) _ ,,fl 

( 6 ) Mahomed t Potun 20 W B ” 

(1873) „ ,,, 

(7) Tunneo v IImv*man, 20 W R 
(1873) 
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later stage of the appeal proceedings that thej have not, m fact, suffered any 
material disadvantage m the trial unless it be distinctlj shown that tlierc was 
such disadvantage ’ 

To turn to the present Code, it does not as sect 53 of the last did specifically 
deal with return for amendment hutO VI t 17 allows of amendment, and the 
Court maj, it is presumed return the plaint for that purpose Under the last 
Code (sect 61 (d) ) a phmt so returned and not amended was rejected This 
prov ision has not been re enacted, hut 0 VI r 18 deals with failure to amend 
after order As regards an objection on the score of misjoinder r 7 of this 
Order provudes for its being tahen at the earhest opportunitj and if not bo taken 
the objection is deemed waived Even if taken, the objection will under 
sect 99, count for nothing in appeal unless it he shown that such misjoinder has 
aCected the merits of the case Here, therefore as elsewhere the Code lias 
dmumshed the importance of roerelj technical objections 

4 No cause of action shall, unless vntli the leave of the [s 
om, ctWn cuim to ^outt. bc jomcd mth a suit £oi the locotcij 

be Joined for recovery of of inimovcablc propcrt} , except — 
immoueabli property claims for mcsnc profits or airears 

of rent m rc<!pect of the propertj cliimccl or antj 
•part thereof, 

(h) clams for damages for breach of an} contract under 
which the property or an} part thereof is held , aiid 

(c) claims tn uhch the relief sought ts based on the same cause 
of action 

Provided that nothing in this rule shall he deemed to prnent 
any party in a suit for foreclosure or redcmiition from ashing to be 
put into possession of the mortgaged property 

5 No claim h} or against an executor, administrator or f* 

Claims by or against siich, shall be jollied with claims 1)} 

executor, administrawr or or against him porsoinllv, unless the last 

mentioned claims arc alleged to arise with 
reference to the estate m respect of which the plaintiff oi 
defendant sues or is sued as executor, administrator or heir, or 
are such as he was entitled to, or liable for jointU with tlie 
deceased person whom he represents 

Origin of rules — ^Thesc two rules represent with tie nmendments 
itabciied sect 14 of the last Code which it was stated was m r \erv hapj ilv 
expressed (1) It 4 is taken from English O r 2 tlew<rdN or to <^ain 
<1 deefarfllton of Ut\e to ifnmotrflWe jroperfy in the former section were 


(1) Cane^h r Jc»«li. 31 G at j 2"2 
(UCJ). CliUmUirat 5M 161 


(l^’>■*) llutm (tiaivl tit V3 
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added to meet the decision in Gledhill v. Hunter, (1) but have been now omitted 
R 6 IS taken from English 0 18, r 5 ; tbo word “ heir ” having been added, 
as in this country it is not an cxccntOToradraimstrator alone who represents tiie 
estate of a deceased person (2) The words after “ heir ” have also bcenaddpd 


Objections for misjoinder. — ^Under sect 54 (d) of the last Code, the 
plaint might have been rejected in case of failure to amend, on its being returned 
for the purpose under sect 53 of tho same Code (3) If the Court, instead of 
rejecting the plaint or returmng it for amendment, proceeded to trial, it should 
not, it was held, suhacqucntly dismiss the suit for misjoinder, but dispose of 
it on the merits (4) The objection being of a dilatory character, and beside the 
merits, must have been taken in the Court of first instance , if not, it was deemed 
waived (5) It was not allowed to be taken for the first time on appeal and 
where it was raised for the first time on appeal, the High Court, on second appeal, 
declined to entertain it (6) A successful objection for misjoinder is a cause for 
which time may be deducted under sect 14 of the Limitation Act (7) Sect 54 u 
now 0 VII t 11, hut clause (d) has not been rc enacted See now 0 VI r 16 
Leave — 'It will be observed that leaae can only be applied for m the 

evseofr 4 R 5 is absolute Application should be made before the pfaint is 

filed, though posaiblj, on good reason shown, Icaao may he gi\en aftciwaid?{6) 
A plaintiG may, with the leave of the Court join causes of action, but he is 
nowhere compelled to do so (9) And even in regard to the excepted causes 
of action which may be joined, the exception impbes only a permission of joinder, 
but does not render it obligatory (10) Where lea\ e is applied for, tlio question 
whether itwiU begranted must depend uponconvenience and the circumstancesof 
the case Amongst these, the Court will consider the connection between the 
claims sought to be joined So leave has been gi\ en to join where it u as sought to 
recover immoveable and moveable propert) comprised m the same msttument 
and to join claims intcspect of personal and real estate, where both estates rested 

on a common gift m the same will (11) No appeal lay from an order rejecting su 

application for lea\ e but where the effect of the order was to reject the plaint 
It vai held that the order was a decree, and, os such, appealable (12) 

Jurisdiction — Where causes ol action are united, junsdiction depends 
on the value of the aggregate subject-matters (13) 

Rule 4 “ Cause of action ” — ^Tho rule presupposes a case where tliM° 


(1) 14Ch D 492,mwliichitwttshcldtbat 
an action to establish title to land and to 
recover rent, hut not claiming possession was 
not an action for land 

(2) Ahmad ud dm t Sikamlar, IS A at 
p 259 (1890) 

(3) Sauna « Ganapa, 5 Bom L R 185 
(1903), m nhidi case the Court refused to 
dismiss the suit m second appeal 

(4) Kishna i Baknniu, 9 A 221 (1837) 

(5) Dhondiba v Itamcliaudra, 6 B C&4, 
COl (1881). MauUt CuUar, IGA 130(1893) 

(C) Afaula V Gulzar, supra 

(7) 1 cnWitit AIurugappi,20M 4S(I890),r B 


(8) See Ann IV. 1905, 225, Olvmcoly- 
Civ Pr Codo , Hukm Chand C T 0 m 
InVcukiUt JIuTugappa 20W 43,49(18 ) 
an opportunity was given to amend th® 
and to file separate suits Cf rules 
lease under 0 I r 8, ar\le 

(9) Shco t Sheosahai, 6 A SSSllSS^I' 
ref , Bccbarji i iPujeji, 14 B at p 03 

(10) Lolessor i Janlci, 10 C 015 (189G 

(11) Seo Ann. Pr , 1905, pp 225 220 

(12) Bandhanu Solhu, 8A 191 (1S50) 

(13) Soo 0 U r 3 , and as regards the 
old procedure, ace Litchmce t 

B L R (F B ) 020 
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two or more > anous causes of action, one of whicli is to rt*co\ or imnio\ cable 
property Several causes of action to recover immoveable property may bo 
joined The rule does not prohibit this, but a joinder with such causes of 
action of a diQerent character, except as excepted in the rule (1) If, 
however, the Court considers it inadvisable to try the several causes of 
action in one suit, it can order separate trials (2) There is nothing, more- 
over, irregular in scolang to recover in one suit immoveable and moveable 
property if the cause of action is the same in respect of both (3) These 
decisions appear to be embodied in tho new clause (c) And even a claim for 
possession of certain immoveable property, based on the first paragraph 
of sect 9 of the Specific Belief Act, ma}, it has been held, be joined 
without leave, with a claim for title to that propertj and for damages for 
dispossescion from it (4) Claims which do not amount to a new cause of 
action, but winch are mere machinery, such as a prajer for an injunction or 
receiver, maybe joined without leave (G) But it has been held that an injunction 
cannot beashed for where it was not merclj ancillar) to the claim for jiossession (C) 
“Suit for the recovery of immoveable property "—The expression 
“ swt/oT the rccoicri/ of trnmcucoWc fioferty," which is that used in sect 1C, is 
mote limited than the expression “ sutifot xmmoieollc fro^exUj ” oi “/or fond ” 
ivitbm the meaning of tho Chirter A suit may bo one “for land ’ uithm 
the meaning of the latter, and not withm this rplc (7) So it has been held 
that a claim for specific potformance of an agreement to sell a share m a house 
might be joined with a claim on a promissorj note (S) So, again, a suit for 
recovery of a mortgage debt with an alternative prajer for sale has boon held 
not a suit for recovery of immoveable propertj (9) l\ilson J said (10) “It 
seems to me that a suit for ‘ the recovery of tmmotcabfc ^rojierlj is a suit founded 
upon an existing title in which the plaintiff seeks to get possession of the propertj 
itself The words ‘ fo obMm o deehraUon' etc seem to me to applj to a case 
where a title exists, and the plaintiff asks to have that fact declared not to 
' ' .1 » 'give him 

11 ) 

. Podwitk 

■ ■ . between 

the Bombay and Allahabad High Courts Sir Clmrles Sargent in the formei 

(1) ChiUmlara 1 5 M 161 25 M 418 (1901) 

(18s2), Vmbikft I RamUdit, 17A 2"1,2"I (5) GWhiU c Iluntcr 14 Qu D 491 

(1S95), Raghubari Jirala,25A 229(1*103) (6) HarabUng r Walbm, 18b9 W N 

As to court fee in c«c of csecption (•) (Fng ) 133 

reference, 10 A 401 (1894) (7) Cult* i ISrown C C 328. at j 332 

(2) Ragliubvrt Jwala, aajTO (|89ii) (8) lb 

(3) Ganesh \ Jewaeh, 31 U 202 272 (9) Govimla r Mana 14 iL 284 2''> 

(1903), a c,8GV\ ^ 150 , 30 1 A. 10 in (1890). an 1 »ee Goraehanl r Rasanta, J5 
wliicli the r C approve Givana r KanJa C L. J 2,..8 (lull) 

Mmi, 10 M 3*5, 500 (1^57) which wa.» (JO) *=«« OulU r Br wn, C L. at p. 332 
folloKrsI in Ni'tarinev v Kun U Lall Ik»«e (Is*ai). 

3C,\V N f70(18''9), 1. c.. in apj<cal 74 (11) Brj vChinlrar laaku.lSCU N 

V\ \* 353.'Utlrtrr SajjaJ 21 4.sr8(I«SJ2) 431 (int-Oj 

(4) Ram Ifanikh t ShooJ hal, 15 A. SM (12) 2 Ch. D 730 "13 and aeaO Kinealr, 
(l^aS) not f''Uo*e<linnaraa*aimr rartman, CPC, HQVaC*JnJ,C P C 505 
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Court said Now when can it be said that a claim la made by ‘ an heir as 
such ^ Plainly such a claim is made when the plaintiff rests his claim entucly 
on the allegation that he is the heir of another and as such asserts a right 
against the defendant So where a portion of a claim was founded upon the 
plaintiff 3 alleged right as heir of A and another part of the claim had no reference 
to A 3 estate it was held that there was a misjoinder and that one of the claims 
must be strucox out (1) The Allahabad High Court has however dissented 
from this decision holding that the hen referred to in the rule is an heir suing 
or being sued in kis representative capacity who like an executor or adnums- 
trator represents the estate of a deceased person and that it is impossible 
to hold that the rule precludes a person from joimng a claim for property acquired 
by himself with a claim for property inherited by him from another when he 
does not represent persons other than himself (2) And more recently Jenkins 
C J explained the meamng of the rule to be as follows Those to whom it 
relates have the common characteristic that they owe their legal conditioi 
to the death of another But there are others of whom this can be predicated 
as formstance legatocsornext of kmwhoarenotnamedmtherule Executor^ 
administrators and heirs have this characteristic m common not shared b) 
legatees and next of kin namely that not only do they acquire title from tht 
deceased but they may represent him (3) And in a recent case m the Bombay 
High Court it was held that a claim for maintenance by the widow of a Uitsbshara 
coparcener was not against the estate of her deceased husband (since his interest 
was extinguished by his death) but was against the property of which he wa* 
a coparcener and therefore there was no misjoinder when she sued the surviving 
coparceners for her stndl an property and also for maintenance out of the * 
estate (4) 


6 Where it appeals to the Court that any causes of action 

Power of Court to joined! ^nowe5w^^ cannot be conveniently tncQ 

order separate tr ais or disposed of together, the Court may order 
separate tnals or make such other order as may be expedient 


Joinder of causes of action — This rule corresponds subject to 
certain alterations with the second paragraph of sect 45 of the last bo 
and with 0 18 t 1 and portion of 0 16 r 1 of tl e EnglisI r'des 
See note to 0 II r 0 the first pari^caph of which embodies the 
paragraph of sect 45 of tl e Code of 1882 That rule relates only to ti e 
joinder of causes of action It assumes that the action has been right y 
constituted under 0 I r 1 ante (5) Under the English rule it lias 1 
held that save in actions for the recovery of land and m actions by a trus^ 


(1) Ashabai t> Haj Tyeb 6B 390(1882) 
In Gok ba i Lathm das 14 B 490 49» 
(1890) tbo Court order d the jlantfl to 
elect darecting that she might proceed with 
eitl er cla m subject to her pay ng any costs 
apoc aUy caused to the defendant by the 
nusjo ndcr but this case has been d ssented 
from in Jankibai t Shnnivaa Tanesh 38 
B l^O (1913) 


(2) Ahmad ud dm i Sikandar IS A 
(18%) 

(3) Hafiaaboo v JIabon ed Cassum 31 B 

105 (IDOG) „ 

(4) Jankibai t Sbrnnaa Ganesh 3S ‘ 
120 (1913) dissenting from Gok ba 
Lakhm das 14 B 490 (1800) 

(f) See jitr Bouen EJ • Hannah r 
Bmurthwate 2 Q B 425 (1893) 
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lu banlviuptoj, the plamtifl may without lea\c, but subject to rulia 8, 0, 
join lu one action not several actions, but several "causes of ortioji,” (1) 
which term has been held to comprise ever) fact which is material to be proved 
to enable the plaintifl to succeed, (2) the entire set of facts which give 
rise to an enforceable claim, every fact which, if traversed the plaintiff 
must prove in order to obtain judgment, (3) so connected that, as regards 
evidence, etc , thej can convenientlj be disposed of together (4) But this 
joinder is “ always subject to the underlying principle that the burden bes on the 
plaintiff of proving his case and that no extra burden should bt imposed on 
the defendant through the plaintiff needlessly enlarging the area of dispute *’(5) 

Order for separation — ^Tho Court might, under tho terms of sect 45 
of the last Code, order separate trials of any “ such causes of action ” — that is 
causes of action which might have been joined in the same suit imder the first 
paragraph of that section The second paragraph, therefore, had no application 
in cases of nusjomder of causes of action forbidden by the first paragraph, 
as to which the only course open to the Court was that of icturmng 
the plaint for amendment or rejecting it if not amended, or dismissing 
the suit (wde (iJite) (G) Under sect 45 the Court could, suo tnolu or on the 
application of the psity, order separate trials This can bo done now under 
this rule which consohdates the provisions of the second paragraph of sect 45, 
and of sects 46, 47 of the last Code The power given did not it was held 
extend to an order for the dismissal of defendants, and that a fresh suit 
should be brought against them Such an order would not be one for the 
'separate disposal” (or separate trial) of the several causes of action, il 
would be an order preventing the disposal of them in the smt before the 
Court If the Court found that the separate causes of action could not be 
conveniently tried together, it should it was held deal with them separately 
as sub suits under the title and number of the principal suit from which they 
spring (7) So in a suit on title in which the recovery of immoveable property 
and mesne profits arc claimed, the Court may order separate trials in respect of 
tlie claim for the recovery of the immoveable propertj and in respect of the 
thim for mesne profits (8) 

A direction to file separate plaints did not it was held come within the 
scope of the section which did not require the plaintiff to file separate plaints, 
but provided for the separate trial of the several causes of action contained 
lu the one plaint filed on the institution of a suit (9) As already stated the 


(1) BurstaUt Beyfui 26 Ch. D 3G C A 

(2) Cook# r GiU, L. R 8 C P p 116 
Bucklej r Ilann 5 Ex. 43 Aa to mcaiung 
of term sconoteatos 20,0 I r 1, enfe 

(3) Rea 1 % Bro\Tn 22 Q B D 131 

(4) Arm. Practice, notes to 0 18 r I 

(5) Per Collins ILB Ssccharm Corp r 
Wild (1003) 1 Ch. p 42‘» 

(6) Sco Ilukm Chand, CPC 676, the 
sUtcfflcnt in Janokmstb 1 Raznrunjun 4C 
at pp 0o3 051, that when diitmct causes of 
action nre improi'crlyjomcdthc Court instead 


of dismissing the suit should try them 
separately was vbiter and it is submitted 
erroneous The order for separation under 
the lost Code apphed only where there was no 
misjoinder Cf Sarala Sundari Bast t 
Saioda Prosad Sur 2 C L J C02 (1001) 

(7) Khadarr Chotibibi 8B 616(1864) 

(8) latunaBibir Abdul Majid 14 A 531 
(1892) 

(9) Mu>st RutU r Bumree lal 2 A IL 
C P 153(18 0) 
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(> the proccdiiro a«luj)Ud(l) lu tLt uiidcfiiionlioucil case it 
It was not nccc'is'ir} to dismiss a suit in iiLicli claims upon 
s of action and against different persons lln^c been joined 
tliat it ought to bo tried, so far as relates to the joint claim, 
defendants tho Court excluding from its consideration Bn> claim 
gainst all (2) But this could bo done only by amendment by the 
f* second parngrapb of sect 45 of tbo former Code was applicable 
uses of action nbicb might haac been joined in tho same suit (3) 
nt rulo does not expressly refer to orders confining suits but the 
his respect whicb formerly existed still seems to remain as appears 
of the word *' disposed '* and tho authority gi> cn to tho Court “ to 
IT order as may he expedient*’ uhich would include such an order 
suit as was referred to in sects 46 and 47 of the last Code wjncli 
tended to replace 

idatlon of suits — The rule deals mtli the separate trial of 
tion united in one suit Neither does it, nor docs any other 
uo Code, provide for tho consobdation of several suits Con 
ij be ordered by consent of parties (4) And ivberc the parties 
, consobdation is 8ometime» ordered by the Court as a matter of 
j) on general principles of eqmtj and justice So v- here the parties 

sought to be consobdated wore the same and tho subject 
be suits also was the same the Court made an order for con 
) ^\'berc, on the other hand, the parties and the subject 
different, consobdation was refused (7) And three suits were held 
i itnpioperlj tried together, where, from tbo very nature of tho case 
c in each suit bad to bo gi\eii separately (B) In the balls of 
m application by the impugnant for tho consolidation of three 
ons was refused, as the promovent resisted it on the ground that 
claims were based upon different circumstances and 'nerc in 
conflictmg , Sale, J , observing that there being uo general nr 
•1 for the consolidation of actions, the only course left in the case 
w the analogy of the practice of the Court of Admiralty m England 
for consobdation may bo obtained either by a plaintiff (10) or 


imodar Das t Ookal Chant) 7 
(1881) 

oomar t Koumar ^sram 
R 482 (1873J 
Cliand S79 

alia of Ettrick, 22 C at j 617 
nanath t Collector of 3fjnien 
L. r App. 42 (187IJ . and «ce 
'ershad e 3>undun 21 W B 19C 


Smgh t Alai Ahmed, 15 W It 


/- 


B^jnatb, 10 a 68 (1883), 


TTja Kumar 17 C. W N 


S’6 


I 


(8) duggut Ct under t Lar ^fahomed 21 
W R 217(18-4) IhoJIightourt.honcicr, 
held that tho Subordinate Judgo was wroi g 
in disnuvain" tho suit because the course 
so token though suggested by tl o plaintiff 
was sanctioned by tho Slunsif It accord 
ingly ordered a remand. 

(9) 22 C 511 (1894) Ihc claims wero 
ordered to bo heard successively subject to 
one act of costs being allowed, if it were 
found that the application for consolidation 
hod been wrongly resisted 

(10) Jfartin t JIartm & Co (1897) 1 Q B 
429, Peacock r Byjnatb 10 C 58 (1883), 
Kehal Singh t Alai Ahmed 15 tV R 110 
(1871) 


rsliad I 'Niuidua, 21 
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defendant (1) Where the lovrer Conrt has consolidated eiufcs tbe defendants 
may prefer ono appeal (2) ‘Where the plaints 2 applied for eonsohdahem 
whicli was refused the Court was held to hove acted wrongly in treating 
without consent all the smts as governed by the judgment given m one of 
them (3) 

Postponement of suit pending decision of test action— Where 
several plaintiffs have commenced several suits against the same defendant 
the Court may under its general junsdiction, on the apphcstion of tic 
plaintiffs enlarge the time for taking the next step in the rest of the actwos 
until one of them has been tried as a test action and whore the selected 
action fails to bo a real trial of the issue another of the actions may be 
substituted as a test action (4) "When several actions had been rommcnced 
'\gainst different defendants for the same hbel, the Court refused to cob 
sojidate them but ordered a stay of proceedings in all the actions except 
such one as the plaintiff might select aud if he nas not satisfied with fie 
icswlt of the trial of that action he was to select and try o«c other actum aU 
till- several defendants in the other actions undertalang to bo bound by 
the verdict m the test actions and to have judgment entered against them 
respectively for the maximum amount of damages awarded in either of the teit 
xotioaa (5) '\S here by an order of the Court all the defendants m eexetal 
actions are bound by tho result of a selected action and the defendant m the 
selected action refuses to appeal against tho judgment the Court has it has 
been held power to substitute another of the defendants for the purpose oi 
prosecuting an appeal (6) 


s 46 ] 7. All objections on the ground of nnsgo^nder oj ccius^^^ 

Otjtctona as to mis ncttOH shall be talen at the earliest possiotc 
J° oppoHunity andy tn all cases vihefC issues 
settled at or before such settlement unless the giound of ol^cction 
has subsequently arisen, and any stidt objection not so taken sliall- 
bc deemed to have been watted 


Objections — See as to this notes to O I r iS ante wiuch deils ' db 
ohjeaione where the joisjoindcr complained of js of jarUes It Ic^ 
that even on second appeal if a suit was found to be bad for juisjoinder o 
causes of action the proper procedure to follow would be not to 
the suit altogether but to direct the Court below to perform the duty which 6 ^ 
Court ought to have performed, namely to return the plamt for ameadnieot [i) 
See notes to 0 II r 3 


(1) heo unreported case 10 C at p bO 
in i as to consohdation actions general]^ 
D&nioUsCh Ft l«IO-J013 Seton 831 Wt 
Vnn. Prftctjcc 1905 CS15-6S6 

(2) Ena^'etooUah v It&dhaC^ura Ifilt It 
SO" (J87I}. 

(3) Vehal S ngl f AJai Ihinwl Ifi W R 
no (1871) 

tm*H» tUitdwi k,4CTi 1> 80> JUj 


n Bennett t Lord Bury 5 C P 

333 Ann IVactiee IDOS p. 6SG and sc-e 
Vithn 1 haraysn C B II. a B 30 at P ^ 
(1808). 

(5) College t Pifcc 5GLT PJ . 

(6) Bnton life AssuTaucc i Jones 
I.. T C37 

( ) S&rftla Sundan Uasj *■ '' rods 
iMir 2C L. J COSOOOi) 
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Jlecogmzed Agents and Pleaders 

1. Any appearance, application or act m or to any Court, (* 
Appearances, etc. may autborized by la^\ to be made or 

be In penon, by recog- donc b\ a party m such Court, ma\ , evcept 
niied agent or byjiieader otlicrmse expressly proMtlcd by auj 

law for tlio time being in force, be made oi done by the put} 
m person, or by his rccogmred agent, or by n pleadei duly 
appointed to act on his behalf 

Provided that any such appearance shall, if the Coint so 
directs, bo made by the party m person 

“ Appearance "—These words (" appear ' and " act ") have a well defined 
and well known meaning To appear for a client in Court is to be present 
and to represent him in the various stages of the btigation at winch it is 
necosat} that the client should be present m Court himself, or by some 
icpresentative (1) There may be appearance if the pleader, though instructed, 

13 not prepared to proceed with the case (2) Under tlie last Code it was held 
that where, on the day fixed for heating a party was present in person merely 
for the purpose of applying for an adjournment which a\as refused he 
must he taken to has e " appeared within the raeamng of Chapter of that 
Code, the provisions of which are replaced by this and following rules The 
party has appeared in person The purpose for which he appeared or the action 
winch he took on apjicarance, ate immaterial But where the party is absent 
and an apphcation for adjomnment is made on his behalf by a pleader who has 
no other instructions, and w ho«e functions are at an end when the adjournment 
13 refused m that case the party had not appeared withm the meaning of the 
Chapter (3) A\Tiere the pleader who appbea for an adjournment is accompanied 
by a recognized agent of the party, bnt the latter neither makes any applies 
tion, nor docs any act the question is whether be intends to appear, and in 
fict, does appear for the party in the exercise of his powers under this rule 


(I) Kali Kumar r Kobin Giiimler, 6 C Singh 35 C 1U33 (190S) (WoodrolTe J), 

5S1 (ISS*!), j>«r tVhile, J ah Chandra MuVerjeo i Ahara I'roiad 

(J) Ram Chandra i Madliar, 16 B 33 34 C 403 , and f<»t, noU s 1 » O ‘I, 

(IS H) r l,and O 41, r 17 

(1) Ka 1 r Khan « Tiicpeswar 
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Till? iiilc js merely penmasivc and cnalilm" If tlio recognized 
ftltliougli able to do so, does not tlunK proper to conduct the case on bebaU 
of bis principal, jus mere presence m Cowt is not an “ appearance ” ib ife 
suit An appearance may be made by a pleader or a recognized agent, but 
the concurrence of tbe pleader or agent is essential As soon as he ceases 
to intend to represent tlie prmcipa!, flic fatter is unrepresented (I) The 
words in the last Code after '* party ” were “ to a suit or appeal ” The'^e words 
arc now omitted TUo eection aviH ahH apply to appeals ns proceedings in 
suits 

“Act ” — “ To act ior a cbont in Court is to ta\c on his behsH m tlie 
Court, or m the offices of tbu Court, the nccessnry steps that must be taken in 
the course of the litigation in order that his case may be properly laid before 
the Court ( 2 ) The word ‘’aci ” is, however, taken to refer onJy to ordinsiy 
acts, and thus not to include the instituting or defending of a suit, which a 
recognized agent cannot do jn hia own name (3) Koi does a mere power to 
sue authorize an agent to enter into an agreement with a pleader to psy bi» 
more than a reasonehl© remuneration (4) 

“ Except ■where otherwise expressly provided.”— This may he eithw 
by the Codo itself or fay any other Jaw for the time being m force Thu’. 
rule IS expressly made subject to O XSXlll r 3 m respect of applications 
to sue in formA j>a\ipenr (5) Again, clause 10 of the Chatter provides that W 
persons but advocates, ralals, or attorneys of tb« High Court sioS be allowed 
to plead or act (0) for any suitor in the High Court So H has been held that 
the former acctioa did not authorize a recognized agent to addresa a High Cotit 
as the suitor hiiaself may do, because that clause forbids that iw every pet«0R 
whatever except advocates and vakiUf") and that an authorized agent como 
not file a petition of appeal on the appellate side of the High Court ($} Cadet 
the Kules of the High Court an adv ocate may appear and plead only Ho canret 
therefore file an appeal in the registrar's ofiicc (0) 

" Party in person ” — ^Wherc a hamster or pleader appears befot® 
Court as a iitjgaat in person, )ic must not address tho Court from the .advocate s 
table or m robes, but from the same place and in the stme way as any ordinary 
member of the pubhc (10) 

“By a pleader” — As to the meaoiog of this term, which incJud<'^ 
adsoeites wkils and attorners sec sect 2 ante If a party has tuerc 

{!) SoomWlai r GoorproNwh 23 B 414 a C J 91 (18G7J 
(leasi <0) S«» Moran i Pewan Afi t- 

(2) Kalt K-utnar t hobm C3 j»»»W, PC. BLR 418,420(1872) 

W(I8S0).pfrmif,»,J (7) Pranimth Cl.oirdJwf t Cai' 

(3) Cboonco > Hut pTRsad, 1 ^ W R H Mofaun Tagore, 5 W R lOS (1^5’-) ^ 

0 Ih 277 (1809) . Carter t >Wc JaI, 2 N the Alhhalad H»gli Ccurt. Fco a S 

\\ F jr C R 170(1870), X/mUp*> Fw^bail Patent 

> t ur„v Fvraliod 4X W. F H C R 50 (R) BikI ul Ksiwnn Ranigor’J 

(1872), MokJiv Harakraj 1 Bi«>«rar Dow, 5 Sev 241 

a t. B App 1 1 (IS-O) . a c . 13 W n 344 (0) Ram 3«fnck Rar.ok t Mhewnwe. 13 

(4) Kc«har Rapiiji I ^'arayan 10 ll 18 R R 1-0(1870) ^ 

(issr) (10) RmV Hopplo^n 'Ra C», A it' 

4 ^p«rf>’_lX ^girj^otn, 4 R Jl C R, (1880) 
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tlian one pleader, the senior has the entire control of the case and it is not open 
to the junior pleader to take any ground of appeal which the senior has not 
thought fit to argue, except when tho aemor has obtained the permission of 
the Court to the taking of that course (1) A pleader represents both counsel 
and attorney in that he can both plead and net, whereas the former pleads 
and the latter acts As to the rcspccti\e powers of these ^arlou3 clas'ses of 
legal practitioners a subject which is beyond the scope of the work see the 
references gi\ cn below (2) Tho Calcutta High Court holds (3) that admims 
trativc acts tccjuiiod to be done m the offices of the Courts may bo done on a 
pleader’s rcsponsibihty b} his bon i fide clerks, and a District Judge Ins no 
authority to define the acta which may be so done by tho pleader himself and 
by his clerks respectively, as High Courts alone possess such authority The 
Punjab Chief Court howc\cr has dissented from this decision inasmuch as 
the Code docs not provide for the delegation bj a pleader of any portion of 
his duties to others and on the ground that if a pleader is allowed to perform 
some of them by deputj there is no reason wliy he should not be allowed to do 
so as regards the whole (t) 

“ Duly appointed ’ —The Court may inquire as to tho agent’s authontj , 
and if under r 1 it substitutes the name of the principal it does not decide 
that the agent bad authority (5) The words “ duhj appointed do not simplv 
mean a person duly appointed by the party in tbc suit, but a pleider duly 
appointed according to the law regarding pleaders in force in tho particular 
Court (G) Again, the validity of the appointment must be considered with 
reference to tho general law relating to the employment of legal practitioners 
Thus a solicitor or attornej having discharged his client cannot change sides 
ond act for the opposite party (7) As to persons authorized to act for Qoaern 
ment or appointed to prosecute or defend Princes and Chiefs, see 0 
XXVII rr 2 4 and sect 8a Vakalatnamabs whether executed hy principals 
or their attorneys or agents and mooklitarnamas under the authority of wlucli 
vakalatnamabs may have been executed, do not require to be verified on oath, 
the responsibility in regard to their being properly and correctly executed 
resting entirely with the pleaders (8) 


2 The recognised agents of parties b} whom sucli [s 
I EetoEBlieJ .pni, appearances, nppbcations and acts maj be 


made or done are— 


(1) Srpen<?cb%«h Roj t Uml kn Ch irn 12 
W r 3’5 (18G9) 

(2) Ilukin Cliand C P C pp 4"I-186 m 

< h ch tl o following niattcra aro Irpslel — 
jp 471— 173 General cona dcraliona pp 

473-17 Pleaders autl only how far 
exclusiTe of hia cl ent , pp 475 4"a 
Adnuss ona by pleader bind ng on 1 a client 
pp 477-lSG Stipulations an I compromises 
by pleaders and counsel. See al o ib at 
pp 9 10 OKincslyaCtc Pr Cotie Com 
inentary to as 2 an I 375 

(3) In re Klola B ix Kban 15 C 08 


(1888) andacoR.! Karuppa Uda\an 20 M 
87(1890) which however wa-sacrinunalei 

(4) Mula t Atma Pam IgJ i J 
\o 36 cite 1 in ITukra CUand O P < 4 
fO Nam Aara n f" ngh i Ha^L i \ I 1 
G 078 (189®) 

(6) In re Plea I rs of it ?I C. h J J 
132 (1883) 

(7) Pam UU « ''o J 
(I860) See aUo A j i 

in 4 M K f R A} 1 X.J 

(8) 3fal #raj i) of J 
(1807) 



0:^2 


THE fODB or OmL PKOCPDimr. 


rissT Vciirr' 

0 3,ri 


(n) poisons powers-ot-attomcy, authorizing theai 

to make and do such appearances, applications and 
acts on bobalf of such parties ; 

(6) persons carrying on trade or business for and m tlie 
names of parties not resident within the local limits 
of the jurisdiction of the Couifc within which hunts 
the appearance, application or act is made or done, 
in. matters connected with such trade or business 
only, wliere no other agent is expressly authorized to 
make and do such appearances, applications and acts 

Power of attorney- — As to stamp, ece Act I of 1870, clause 50, and 
vokalatnamahs, notes to last rule A person holding a power may refuse fo 
act on Jt (1) A warrant oi attorney to an attorney of a defendant to receive 
a plaint conless action, sunct or cemaent to a judgment or decree, empowers 
i tie vttorney to accept service and appear for tlio defendant (2} The power 
must aufhorize the person “to make and do such appearances,” etc A mere 
authority to look after a case docs not make the donee of the power a recog 
mred agent so ns to be able to apply to refer a case to arbitration (3) 
autiiority given must be construed with reference to the special purpose for 
which the power was granted General words imply authority to do all that 
the principal himself could do They mean that the agent can do all that w 
neceasary for the prosocuCioa of the smt in the ordinary way He cannot, 
for instance, enter into an agreement with a pleader to pay hmi more than a 
reasonable remunctation, nor could he bring the case to a close in a special 
manner by joining in a reference to arbitration or by offering to be bound by 
tije oath oi the opposite party given in a particular form (4) The question 
of special and general power has become immaterial under this rule (5) 

Clause (a). Persons holding powers of attorney.” — ^Thc ternia of 
this clause in the former Code were different It was limited to persons Jioldiog 
general powers of attorney within certain local limits, that is from parties not 
reaident within the local limits ol the jun'dictioa The meaning to be attichfu 
to the word " reside ' has been dealt with tn the comments on sect 20 The 
expression “ Jiot resident ' appears fo have been introduced into the 
iorraer section m the Code of 1877, to avoid an agent acting as a leeog' 
nized agent during a casual temporaiy absence of the principal, as h® 
was held to be able to do under the Code of 1853 (6) Tho geetion, hoiwer, 
it was held, was to be construed broadly eo as not to prevent a creditor from 
enforcing liis claims against hi» debtors, and a person who went for a few 
months from his usual place of residence to Uis native province to get hi^ 


(I) Sea notes to next rule (18SC), Tliakur Pcrshail t Kalka PersiiaJ, 

{2) Khclat Chandra Ghoso i Saroda 2? W P Hep 210 (1874) ^ 

Boondefy Dasj, Boutke, S44 (1805) (5) Venkatarawa « Narasinga Ban, - 

(3) Bhugwan Da-o « NundLaB, J2r 173, M I*J I80{1013J 

177H8S5> |0)Bi?andasf I,ak1iroirhi«n 5, R B H< 

(4) SadwhiT i Alaruti. J4 B 457 (1890). CH.A a 160 £l8f0) 
cjiinj IsMljar llupup f Xsrsyan, 10 B. 18 
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Bister married was held during his absence fo be '* nol rnidcvl ” at (hat place (i) 
In llio case cited, Melville, J , in dclivcnng the judgment of the Court, ob«ers cd 
that "it may he supposed that the Legislature intended to give the benefit 
of this provision to all persons, and especially to traders, whoso interests might 
be seriously compromised, if during their absence from borne and their phro 
of buoincss, they could lea\c no one behind who could represent them m Court, 
as well as conduct their business " If the principal was resident within the 
jurisdiction, then the agent was not a recognized agent within the meaning of 
clause (o) of the former section An application for execution was not made 
“ in accordance with law ’’ (2) when made by a general attorney of the decree 
holder at a time when the latter himself was resident within the local limits 
of tho jurisdiction of the Court executing the decree (3) The Legislature has 
considered it unnecessary to preserve the limitations above noted, and has made 
the sub clause general 

Certificated mukhtars — A mukhtar was at one time not considered a 
recognized agent (4) Clause (l>) of the former section expressly recognized 
mukhtars This clause has been now omitted as unnecessary It is included in 
sub clause (o), which is general m its terms 

Clause (6) "Persons carrying on trade "—As to "carrpng on 
business,” see notes to sect 20 onfe The words “ where no other agent is 
expressly authorised ” were, under the Code of 1859, held to imply that tho 
persons so carrying on business for or m the names of the parties were purely 
gomastahs or agents, and not partners ( 0 ) This decision, boweacr, was subse 
quently dissented from (C) These latter cases dealt with the point whether 
service on one partner for lus co partner was a good service, which was the 
case under the provisions of sect 74 of the Code of 1882, and is so under 0 XXX 
r 3 (G) of the present Code , but the question is still open as regards other 
acts, appearances and applications This section and 0 V r 13 are to bo 
construed together, being intended (o carry out the same scheme of lehef (7) 
It would seem that in order to constitute a rccogmzed agent, the business carried 
on by him should be continuous and not orcamonal or desultory SoaBombaj 


(1) Bam Chandra v Keshav, 6 B 100 
(1881), and ace Damodar Das t Inayat 
Husam 28 A. iSj (1900) 

(2) Withm the meaning of art 179 of the 
I imitation Act 

(3) Alurari Lai t Umrao Singb S3 A 499 
(1001), and it has been so held with reference 
to an apphcation under a S58 of tho last 
Code Kasumri v Bern Prasad, 26 L 19 
(1003) 

(4) Kristo Chunder Coopto r FuzalAli, 17 
\V R 380 (1872) As to tho history of 
muUitars, aco In re Khoda But Khan 15 C 
638, 016 (1888), and acc a 11, Act XX. of 
ISrA, as to certiCeate lie Muddun Mohnn 
Biswss, CU R. Ref 20 (1866), Cajraj 
«!ingli 10 U R. 3 'm (18('8) , Kah Kumar 


Roy t Nobia Chunder Oiuekerbutty, 7 
a L. B 562 (1881) , 6 C 685 Now seo Act 
XVIII of 1870 as amended by Acts IX of 
1881 and XI of 1896 As to the High 
Courts’ power to prescribe rules for inuhhtars, 
ace Ttusudnq Ilosain t Girhar Narain, 14 C 
556(1887) 

(5) LuchmeputDogarot SibnaraiaJIundlc, 

I n^e, 07 (1802-3) 

(6) Bam Chandra Bose r Snead, 7 B L. B 
App 58(1871). Kustoor 3Iull i Sookeeram, 

II B L. R. App. 26(1873), which appears to 
approve of tho former case, but in which it 
was held that tho scrnce shoul 1 bC made at 
tlie place of business. 

(7) GocnlJasi OineshW, 4 P 416(1880), 
aeeO t r 13 pad 
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firm simply employed by the o'wneta of a sbip visiting Bombay to procure 
freight for her for tr particular voyage, couH not, it was held, be regarded 
under ordinary eircamstancea as carrying on business in the name of the 
owners of such ship (1) A gomastab of a firm ceases to be a recognized agent 
as soon as the firm ceases to exist (2) Bub it is different where a firm docs 
exist, though not actually carrying on business The survivor of a &jn 
which has ceased to carry on bosiness, who is engaged in coJJectmg the assets 
of such firm and otherwise vnndiog up its affaus, is a recognized agent of the 
owner of such firm (3) A political agent is not, as such, o recognized 
agent (4) 

Objection to agent acting — An agent cannot act under this rule so 
long as his principal is within the jurisdiction , but if he does, and there has 
thus been an irregularity, the Appellate Court ought not, on that account, to 
dismiss the suit, unless the irregularity baa affected the merits of the case (5) 
Similarly, where a recognised agent obtained a decree in appeal without 
ohjection, it was held the debtor could not, id execatjon of it, object to the 
agent (C) 

Punjab, Oudh, Central Provinces — ^Tbo last clause of sect 37 of 
the former Code created an exception m the caeo of these Provinces Tiiw 
has now been omitted ns ao longer necessary The former Chief Com 
missionership of Oudh has been included in the Lieutenant Governorship 0i 
the United Provinces See as to former section Notification (7) (Punjab), 
October 3 1877, No 3857 Punjab Gazette, October 4, 1877, Part I p 393 , 
Notification (Oadli) July 18 3878 No 532 a ^WP and OwdA 

37,1878 p 1038 In some of the Scheduled Districts there are special statutory 

provisions as to recogmred agents as in Ajmere {see Ajmere Regulation I of 
1877 sect 23) 

. 38.1 3 (7) Processes served on the recognized ngent of 5 

Service of process on party shall bo as effectual as if flic same hsd 
reeosnJzed agent been served on the party in person, unlaw's the 

Court otherwise directs 

( ') The provisions for the service of process on a 
to a suit shall apply to the service of process on his recognized 
agent 

Service on agent— The rule is of an enabUng character, and does not 
of course, bar sen ice of notice on tlic parties themselves (8) Purther. ft 
p<>rson to whom a power of attorney h*!* been given may refuse to not upoft 

(I> ratarwi t Saundew, 8 Ji Jf C R 6S U C R 159(1860) Tbta ruh 
ir.a(lS71), i.ecBOtc.7B H C P 111 to the whole soetion MunooDosscoi 

{2) ■\loklia Ilarakraj i BiwswBr, 13 Omndcr, 15 W E 245 (1871) 

W n. tti (18-0) (6) ParyfltJbai v VjfssjeJr. 12 B C3 (1S8 * 

(3) HolKar i PitaaibanlftS 9 B H C R (7) Tljo Bpccial authority need not "« 

427 (1972) wnlmg MiilaMal i> Atraararo, I*?'’*'. ^ 1 

(4) t/'oksJM*' j Msdhsvran, }] Ih £3 Ko 3a , 

(IRSG) (8) Bam UU Cliowdhry » S.,r larre Jai < 

(-') S lliitnlaat I/OlchMichanl, ISfrl, W I? Wise 21 
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power, ftnA m\y llmieluao lo Accept is^tMcc o{ suminons (1) Sct\»cc upon 
an nttornej’s clerk of nn order directed to lie aervcil on the ndorney has been 
held to ho not good (2) 

4 (1) The appointment o£ a pleader to make or do an} [ 
Appointment of appearance, application or act for any ferson 

shall be in wnting, and shall he signed hy ’tncJi 
'j)crson or hy his recognized agent or hy some other ferson duly 
authorized hy poucr-o/ attorney to act in this hchalf 

(2) Eiery such appointment, uhen accepted hy a pleader, 
shall be filed in Court, and shall be considered to be m force 
until ddcrmined with the leave of the Court, b} a writing 
signed by the client or the pleader, as the case may be, and filed 
m Court, or until the chent or the pleader dies or until all pro 
ccedmgs in the suit are ended so far as regards the client 

(3) No advocate of any High Court cstabhshed under the 
Indian High Courts Act, l^Gl, or of any Chief Court, and no 
allocate of any other High Court who is a hamster shall be 
required to present any document empo-aenng him to act 

5 Any process served on the pleader of any party or left [ 
Service oi proceu on at the office or ordinary residence of such 

pleader, and whether the same is for the 
personal appearance of the party or not, shall be presumed to 
bo duly communicated and made known to the party avhom 
the pleader represents, and, unless the Court otherwise directs, 
shall he as effectual for all purposes as if the same had licen 
given to or served on the party in person 

Service of process on pleader — ^Act VIII of 1859, sect 18 A Bcrvicc 
on the petitioner’s attorney on the record is good, e^en when decree ««» has 
been obtained in her favour in a divorce suit, and the petitioner has left India 
for Fngland (3) Service of notice of appeal upon respondent’s pleader is good 
service on him (4) So also is eervicc of summons calling on a party to appear 
and give evidence (5) Personal appearance to give evidence is withm the 
meaning of the words “ persona! appearance of the party ” (6) 

“ Left at the oiHce " — ^These words, it has been held in England do 
not mean that a process will be considered served on a pleader, simply if it 
13 pushed under the door of the ollice, or dealt with in some other sunilar manner, 


(1) luchmco Cliund « IVngsl Coal Co, S (4) I*liur Ilutt i 61 il riri*!.*! KV^ I 

( 117 32C(18S2) 200(1871) 

(2) !■ mntUn 8al {jram r Kidd 2 Hyle, (5) Ehirrudrappa r Kaal Qati f 

lir (1604) 15 jr r p«j , f 14) (j> 

(I) King I Kine C U 41f (1S<!2) (f) 11 
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or pvpn jf It js left it tli? ollirc wjthout being handod to *vny one 'iikI tlic pro 
visi wi viituaUy xne ms tliM tbe pr<»cesi must have been hit vfjth an adult per®* a 
at the oRice (1) 

4t 1 6 (!) Besides the lecognized agents described m rule •' 

Agent to acespf aer my persou residing -within the }unsdiction 
of the CouTt may be appointed an agent to 
accept service of process 

(2) Such appointment may be special or general and shall 
AppoinirntB. <0 hn m *><> ^ msteument m miting signed 

wraing and to be fded by the pnncipal, and such instrument or, if 
the appointment is general, a certifiel copy 
thereof shall be filed in Court 

Agent to receive process, — Service on such agent wU be sufficient in 
iu\ is< aa ptovwled for in 0 V r 12 of the Code (2) Tins rtii« rorrespond^ 
v-iW sp 'iO '■>1 ArtMII andsect 41 of the Inst Cede 


ORDER IV 


[tfslilution of Suits, 

fs 48 } 1. (J) Every suit ^liall be instituted by presenting a plaint 

Suit to fee commenced to the Court or bucli officer as it appoints ift 
by this behalf 

{ Every 'plaint shall comply with the rules containcH u’ 
Oiders VI and VJl, sofai as they are app?ica6?e 


2 The Court shall cause the particulars of eieiy swi to ho 
^ . , ,, entered in a hook to be kept for the purpo'^c 

egiero au Called the register of civil suits Snch 

entries shall be numbered in everj'^ year according to the order 
m which the plaints are admitted 


Plaints — Sec sect 26 ««!< 


(l) Montgoijii'tj V L'clwnthftl, 1 Q I! n f«^l O ^ r S KiiUm Cl “o ^ 0 1 
IS- (leas) W 


' ll <5 1 1 "I 1i rul", Ann Iv 


ORDER V. 

Issue and Service of Summons. 

Issue of Summons 

1. (1) Wlien a suit lias been dull/ instituted .i suninioiib [s 

Summons issucd to the defendant to appear 

and answer the claim on a daj to bo the^’em 

specified . 

Provided that no such summons shall be issued when the 
defendant has appealed at the presentation of the plaint and 
admitted the plamtifi’s claim 

(J2) A defendant to whom a summons has been issued under 
suh iule (1) may appear — 

(ct) in person, or 

(&) by a pleader dul^ instructed and able to answer all 
material questions relating to the suit, oi 

(c) by a pleader accompanied by some person able to 
answ er all such questions 

(3) Ever)' such summons shall be signed by the Judge oi 
such officer as he appoints, and shall be sealed with the seal of 
the Court. 

Sammons — Instead of thi-^oids in tlic former section (sect 01), “ 11 hin 
tlicplamt has hecnrcjxslered and the copies or concise statements TctivxTcdhy sect IS 
have beenJUed,” tho present section tuna “ wAcn o smt has been duhj xnstUuted 
The first duty of the Court after the fihng of the plaint is [provided that the 
defendant was aU%c at that date, for if not, the suit cannot proceed (1)] to 
summon the defendant, whether be be an adult or not (2) Katural justice 
requires that before an order is passed against a man he should be heard 
and a decree against one who has never been summoned is not binding 
upon him (3) A summons, therefore, ifl the first of the Be\eral writs vhicli 
are incidental to the proceedings in a smt, as being the official notification 
to a defendant that he has been sued and should appear m Court and 
answer the claim (4) Generallj and ui the absence of anj special rule, 

(!) Mohan Clmndcr t Azeem Cszrc li (J) Jb at p 2l!> 

W 11 45(1SGD) (1) S:c Hukni lliand 8 t I* a, noUs to 

(2) tMiroili Chuml r t Juggat Oiun ler 14 this section, when, tlio iulij»xt is lumutcly 
C-.MMISSO) discussed 
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the summons ahouU be in tbo Innguagis of tl.e Court, and oddressecfto tbe 
defendant Inmsclf and not to 1,18 agent In the first place the form of tic 
ummons ehould be such as that .t can be served . then it should contain snch 
imhhel o“ 'iMtnpton of the person summoned as mil render it 

unlihcfy that the person aervcd ahould mistake his identity. Secondly, the 
contents should bo such as to acquaint tie defendant as to the nature of the 
claim made against him The title of the suit and the plaintiffs name shouH 
be stated, as also the amount and nature of the claim The Form requires also 
a statement of the particulars of tho claim Whnt these particulars are las 
not been judicially delcrmmcd, but tha question is not of much practical 
importance, as the summons is m every case to bo accompanied by a copy of 
tho plamt or of a concise statement oi it Forms of snmmons arc given which 
are to be used mth such variation ns the ciroumstances of each case may require, 
ana are a gmdo as to what a aanimona should contain Thirdly, the day of 
nppearanco is to bo speclhed in the eummons, and, according to rotm ISO 
e 0 e OI 1882, it siiould ha\e at its foot a memorandum stating hours of 
attcudance it tho olFico Even where thcro'is no express rule to that effect, 
tho horn hxed for appearance or attendance should also be stated, though, 
considering the languago oi sect 9G of tho list Code, m winch the attendance 
Mas lequirod on the day fixed m the awminoin, the mention of the exact hour 

appear ” refer to appearance 
* j desirable that a eummons should contain all 

that ja lequued . it the same time, formalism la not favoured at present and 
It mil fao sufficient if the aiumnons substantially fulfils its purpose of eirmg the 
todnnt notice (3) And n person by appenrmg end dSng may «ro 
all objections arising from want of servico or defect in tbe aervico of summons (4) 

“ "““'“VIM required Thero arc no provisions as to the 
ssuo of suooMslve summon* though tho prnotico as to them issue is recognised 
. if 4“r fresh summona to appear should not 

however, bo made until the fat has been returned mto Comt,(B) and shonU 
fheff 1 hy grounds showing that it was not by any default of 

the ippheant that the Bummoas was not served (6) 

sect “mi^ " ueuled As to tho meaning of the word "siyncd," t« 

htL'tolTe ,1 “'efr ““4 Acta («) M 

ehm?ut ot H Cm! Courts jnovide for tho use of scab • The seal is but one 
f, , 1 *1 * thu proof of autlcntlaty, and the better view 13 that its omission 
■3 a matter of form rather than of substance, ns its omis-ion docs not preienl 


(1) Huiau Chand Ik ett 

(2) Jlira Pai t Htra Lai, 7 A 038 (J835J 

(3) &eo Eubn Chand, Joe eil 

(■i) SnresU Cimndor t Jug^at Chunder, 14 
C otp 216(1880). 

(5) JwurCajundert Au8bootosIi<a58itCT;«>, 
1 Ind Jur, N 8 283 (18G2) 

(l>) Uffjuhart t Gilbert, 1 Inch Jur. >■ S 
22J . tJiougli in Hanlon i Eut India Rad 
way, 1 Hjdc 19“ (18b2 03), B ncwBumimww 
waq f.'rnriti \ ojj an of;cttion raised tw tiia 


sufficiency of service, witUout any petiiion- 
(7) And as to initials R i JankJfVsssd 8 
A 293 (18S0) j Kubra Bibeo v. tVajiii Kbsn, 
iO A- 69 (1801) i Jlukm Cljaud, 0 P G C60, 
C07 

(S) Sees. 10 AetXn of 1887 (Bengal), « 
lI.ActSJV o£i80!)(I5oiHbay), aO.ActHf 
of 1873 (Madras) , s 13 Act XIII of 
(OutUi) s 8.Act JJ of 18S9(Buriual), f 
U(J>. Act Xtlir of 18S1 

(1) Act XV I of 1883 (antral Provinces) 
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the writ impartinfr to tlio parties against whom it ib issued information that 
an action is instituted against them In the samo way the signature is the 
official authentication of the seal of which the person signing is the keeper, 
and the better opimon is that an unsigned WTit is no‘ void (1) The summons 
13 to be signed either bj the Judge or such officer as he appoints such as the 
Clerk of the Court or Begistrar, where there is one 

Proviso — If the defendant voluntarily appears an appearance vlucli is 
usually designated qratis, there is no neccssitj to issue a summons In case 
of such appearance when the defendant admits th** claim thejudge if satisfied 
of the defendant s identity is hound to pass a judgment in fa\ oiur of the plaintiff 
and no question of fraudulent appearance can be gone into at the time , 
but if by the practice of the Court there ate specific rules as to the order in 
which cases arc to be called on it docs not appear that a Judge is hound to 
dispose of a case cither when the plaint is filed or at any subsequent time before 
it is called on in tegular course , and the voluntary appearance of the defendant 
and bis w illingncss to admit tbc debt do not make any difference m this respect (2) 

2 Every summons shall be accompimcd ly a copy of [s 
Copy or statement tJiG flamt ot, tf SO permitted, by a concise 

annexed to summons Statement 

Concise statement— This should be of tbc nature of tho claim nude 
and of tho rchef or remedy sought in the suit 

3 (1) Where the Court sees reason to require the pcisoual [s 
Co»rl may ord.r de appc-vnuco of tLc dcfcnclout tlio summous 

fendant or piaintia to Shall Order him to 'xppc'ir in person in Court 
appear In person tlierem specified 

(2) Where the Court sees reason to require tho person'll 
appearance of the phmtifT on the same d'ly, it shall make an 
Older for such appearance 

Personal attendance — ActVlIl of 1859 sects ft and 66 of last Code 
An order passed for tho personal altcodoucc of the j lainfiff after ] is aj j eai 
anco by a pleader on tho daj fixed for the settlement of issues and after their 
settlement was held not to be an order passed under sect 42 Act Mil ofl8o9 
or one to whicb the jronsions of sect 117 Act Mil were apphcable although 
it might have been passed under sects 127 or 166 of that Act Further looking 
at the 80 % cro penalties attached by the Hw to the non attendance of parties 
ordered to attend great caution and discretion should be used m ordering their 
personal attendance (3) As to the result of non appearance see 0 IX 
r 13 post 


(1) lluk I Cl and CPC CCI-6o^ (1) Jup^nmatl Pcf»ha 1 r Bund 1 \1 

( ) llaik of Ikigal t C'urr 3 B L. H b 1> \ W j j 3 1 
391 403(1S.0J) 
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4. No paity shall be ordered to appeal in person unless 
No party to bo ordered he resides — 

SeS SS Z («) ft's local ], tmte of the Court’s 

tarn (mds ordinary original jurisdiction, or 

{h) uTthout such limits hu( afc a place less than fifty or (where 
there is railway or steamer communication or other 
cstahhshed public conveyance for five-sixths of the 
distance between the place wheie he resides and the 
place Avheie the Court is situate), less than two 
bundled miles distance from the court-house. 


Appearance in person — This is sect 42 of the Code of 1853 aoil 
67 of last Code wth modificatJonB italicized lo a rent suit to which the pro 
viaiona of this section were applicable, and in which the plaintifi improp^^h 
buinmoned failed to attend and his suit was struck off, it was held he should 
appl) forrevi\al(I) 

£8.68] 5. The Court ishaii deteiimue, at the time of issuing tht 

Summons to be either fctimmons, whethei it shall be for the scfctle- 
lo settle issues or for ment of issues only, or for the finsl aispo'^ai 
cnaj disposal. ^ bunimons fehail contain a 

diLcotion accordingly 

Provided that, in every suit heard by a Court of Small 
Causes, the summons shall be for the final disposal of the suit. 

Summons —This is ecct 68 of the lost Code unaltered As to tbis 
3ectson,(2) see below ■' 

£s.69i 6. The day for the appearance of the defendant shall be 

Fixing 6ay for appear- fixed with reference to the ciurent h«‘'i 
ance el defennanf Court, the place of residence of 

the defendant and the time necessary for the service of tb® 
summons , and the day shall be so fixed as to allow' the 
defendant sufficient tune to enable him to appear and answer on 
such day. 

Sufficient time must be allowed —iiee sect 45 of Code of l8o9 
ui-vy be aufficient tune in a particular case can only he determined bj con 
Bidcnng the peculiw cucuinstances of the case, and this was so stated m 
second clause of the former sectaon, nowonutted The time must he sufScien^ 
not only to enable a party to app^, but to answer The nature of the ngbts 


SlielkLOolami ruitonSmgli.S'ft R, Marsh 307 (ISW). TuljMam lUrichswl r 
\<{ X. iei(lbG ) See Act VHI of J815, Sitiwam Karayan, 3S B 377 {1013> “ 

!■ lix <lau^ (c) mortgage suit the first summons shoull " 

(J) Nt \Ux>ri>0'U5ccn I Mahowd \liu"cn, for adtlemcnt of mimn) 
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m\ohcd m t!ie suit, inti tlic imi)ortancc of the claim made in it, as well as 
the actual distance of the defendant from the Court, and the facilities for 
obtaining legal advice, must also be taken into consideration in determimng 
the sufScicncj of the time allowed In the case cited below (1) the clami 
involved a right to landed and other property of the aggregate value of 
upwards of Rs GOOO, and was likcl} to taifio questions of Mahomedan law, 
and only two daj a having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient In another case (2) the summons 
was served on the 17th April by a copy of it being fixed on the outer door of 
the defendant’s place of business at Poona while the defendant w as at Sholapur, 
and it was held that tv\ o dij s were not a sufficient time to enable him to attend 
for defence at Poona It was held that the Subordinate Judge should 
have postponed the hearing If the time is unreasonably short the Appellate 
Court will interfere (3) In the under mentioned case (4) the Court said “ \\ e 
take this opportimitj to call the Bpccial attention of the Courts below 
to the urgent necessity there is that they should carefully tliemselies see that 
due and reasonable time is giv cn m all cases for the service of notices in order 
that the Courts themselves may not he made the instruments of fraud ami 
injustice by means of those processes the vigihnt superintendence of the 
issue lud service of which properly and justl> is one of their most impoxtout 
du+ics ’ 

7 Tlio sutniuoiib to appeal »uul .iiibwci shall oicki the !»• 

Summon, lo ordor do (tcfciwlant to piodiitc all documents 111 his 

fendant fo produce docii- possession or power upon which he intends 
meats relied on by him support of his case 

8 Where the summons is for the finil disposal of the suit, t* 

. It shall also direct the defendant to produce, 

On issue ol summons xi i c j ^ ^ ti 

lor final disposal defen- on thc tnj hxed foi Ills appearance all 

dant to be directed to witnesses Upon wliosc evidence ho intends to 
produce his witnesses , i. r i 

relj in sujipoit of Ins ease 

Semoe of Summons 

9 (1) Where thc defendant itsidcs within the juiisdic- {$ 

Delivery or iransmis- tion of the Court in which the suit IS instituted, 

sion oi summons lor ser or has an agent resident within that jurisdic- 
tion who is empowered to accept the servnee 
of the summons, the summons shall, unless the Court othencise 
directs, bo delivered or sent to thc proper officer to be served 
by him or one of his subordinates 

(2) The proper officer maj be an officer of a Court other 


(1) Khadar Bhi t RaUiman Blu 3 SL 11 
a B 187 (I8CC) 

(1) Chanlw'appa r 'Inmaba 7 11 II C I 
\ C I3S(186D) 

(DKlihrLhii Kal iiiiaii 1 1 1 3M II 


C B I(>~(lbb6) Ctiaal>asapi>a t Mainaba 7 
D ILL B 13S A.C J (lSb9) 

(1) LoUirnath r N]baiiatb,3 V\ B., Act 
\.3J(I8M} 
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tlie suit IS instituted, ind, ’wlieie he is such 
All ofBcer, the summons may bo sent to him by post or m sudi 
othei maimer as the Court may diiect 


Issue of summons for service— Ihc avvanJj«g of proccsa is a juificia! 
act but Its service is nunistftnal In tins country a stiminona can be scncil 
only through tho Court and there la a complete code oi rides relating to the 
service of summons in all casca It haa therefore been contended tha* parties 
cannot contract themselves out of the rules prescribed, and the contrarj rule 
has not been recognized by the Courts m any case (1) The object of the summons 
IS to notif) to the defendant that he is sued and the particulars m regard 
th^cto And m the under mentioned case it was held that a decree of 
a Court of competent jiinsdictioo was not a nullity merely because of an 
irrcgularitv in service the paittes being 8ho>vii to be aware of the aiut nljcl 
IS the whole object of service (2) Tiie Code proceeds upon the assumption 
that o^cly Oomt has a junsdiction mthm certain limits separate and tbstmet 
from every otlicr Comt , and Jta provisions are nppbcable only to Court® 
lossessmg such a juiisdiotion (3) The Court therefore m this case 1 eld that 
It had not the power to execute its own decree or serve its own process out of 
flio looal Iniuts of its juiiadietion A apetial baihll cannot be seat to execute 
UMlprocefcb 111 foreign tcrator) (4) The effect of the words t/thode/odoii 
r sules ill ihm tho junsdictton coupled with tho coxrespondiiig words ui sect® 
h5 and 89 of tho former Code was said to bo that n summons could be served 
litfoctly by an officci of tbe Couit on a person residing outside the jurisdiction 
of the Court ov en if he were present though it imghfc be casually or lucidentallj 
withm tho jurisdiuion but that it must in such cases be sent ubero h<r 
icndos, even though jt ho known that at the time he la not there but els^ 
vvherc Whether such a construction m ould be accepted was however doubtlul 
the question not having been laiscil oi decided The general rule ebewhere u 
different and a summons may always be served on a defendant if he is wtbi“ 
the jiirisdictioH even if be baa just come there at the time of service provided 
that he has done so volaatanly and not induced to do bo bv fraud or fake 
pretences of the plaintiff or only as a witness <S) la cases of anv but the 
shortest 5ta> the point la iikely to be solved bj a liberal laterprctahon for tl o 
purposes of this section of the word raidcs It has been held that the residence 

under this rule is the place where a person eats drinks and sleeps or where bw 
family or servants cat drank and sleep (6) In the Mofussil the ^aZIf is the 
proper officer of the Court to whom under this section the Hummons is dehvcrcd 
for service It is for him to return the summons to the Court as unnerved 
and this ho does b^ countersigning the baihffe endorsement (7) No officer 
cm serve a summons bejond the local bouts of the exercise of his function'' 


(1) Iliikm Cliantl CPC C-i ©"S BUR CO (1868) 10 It aiJ 

(^) ^ttintosh t Kfilly Raks VluU ck, 11 (^j Ciiand U ? a C71 

.ih . ® (6) Kurau I p Jot nclro 3‘t C Sai ( tJHJ 

(3) S-uoroRiUt I am Churader Milter 1 13 C L J 221 

Hilc 130(18G3J atp. 150,; rWetti.J (,) larsotamr Ihcld IJl' CW>(J§Sn')- 

(I) Kaa m Atim t Kasim M&boiucd 2 
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and It 13 a general rule that a process can oulj be served bj the ofiiccr to whom 
It IS directed or by his duly appointed deputy (I) The section was first siib&ti 
tutcdbjscct 10, Act VII o( 1888 

10. Scnice of the sunuuotis shall be made by dcinermg Is 

„ ^ , or tciiderm" a copy thereof signed by the 

Mode of service t i ® t i ® ^ xi 

Judge or such olhcei as he appoints in this 
behalf, and scaled ^vith the seal of the Court 

Mode of service — \ copy summons must bo cither deli\crod or 
tendered, but the mere showing of the summons is not a tendering of it (2) 
The section corresponds with sect 48 of the Code of 1859 and 73 of the last 
Code As to servnee on corporations ami companies sec 0 \XIX r 2 post 
and as to Bengal rent suits, sect 148 clause (d) Act \ni of 18S5 
There arc no special provisions as to the bcrvnce of summons upon infants 
and therefore the same rules appear to apply as in the case of adults There 
should bo personal service under O V r 12 or service in some of the wa)s 
provided in the following sections, or faibtig service m these wa)8 an order 
under r 20 Tlie provisions appear to apply to suits against minors — at least 
until the appomtinent of a „uardiau <id lilcin there being no provision that a 
summons for a minor mi} be served on bn ^uardian ad liUm{6) Mherever 
practicable service must be m person under this rule 'tiul r IJ po’t 
hubstitutid service can uni} be nude where the summons c innot bo served in 
tho ordmar} way (4) 

11. Sate as oikcnusc fresenbed, uhen there .tie inoic li 

^Service on several defendants thin one, service of the summons 
defenfianu sliall bc made on each defendant. 

Several defendants — This section corresponds with sect 48 of tho Code 
of 1859 (5) Tho second paragraph of the corresponding sect 74 of the last Code, 
now omitted, was taken from Engbsh 0 9 r 6, now cancelled, anl for 
which 0 48 a 13 now substituted The framers of tho rule relied ujion its 
being alvva}3 the interest of one person who is served to inform others who arc 
jointly liable with him if he is liable (G) Qaccre whether that section aj plied 
when some of the defendants who were interested m the pflrfj3»*rbLj; weft 
minors (7) As to suiti against partners see 0 XXY 


(1) Uukm Cliand C P t. 6”- citing 
Fitnam Tr Pro 1 5106. 

(2) R.I Karsanlil 5« U C I 20(1868)* 

(3) Surtsh Cliunlcr t Jugut Cbundcr, 11 
C 201,215(1SSO) 

(4) Mjraliam PiUai i Donald Smith 29 
M 3-’l (1000) 

(5) As regards tho earlier la« see Loch 
miput Dogarc r ^ibnaram 51un lie 1 H 3 de, 
J7, and other ca*es cited in the notes to O 
nr r 2. ante 

(C) Et p^rlc \oune 10 (.h D at p 139 


m «bich alao ll naa querKd whether (I 
Lngbsh rule applied not out/ to a 
ahip existing at tho time tl e j Liiu i i > 
hut alio to ono diju>lrcd UIvi 1 1 i 
plaint in respect of a cause of e 
during Its ezuten < 

(7) Jotindra 5f har i rr « J ^ 
2G'(189S) ic,3‘ W 
howeTcr, Le noted tl.^ I _ 

thatasuBim wir f ill A 1 ^ 

bi« guarlisn <«f f / t 

Jugut Cliui.^er 4 ‘ ^ 
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•75-] 12. Wheiever it is practicable, service shall be made 

, on the defendant in person, unless he has 
service to be on oe- , t \ • 

lendant fa person when an agent empowered to accept service, m 
prscticaWe, or on his -which case service on such agent shall be 
sufficient. 

Service, personal or on an agent —This section corresponds with sect 49 
of the Code of 1859 The smiamom, at a proper and reasonable time and 
place, should be gi-vcn directly to the defendant, and not to another person 
for debvcry to him, after the swvmg officer has satisfied hunscK of the ideotity 
of the peraon named in the aummons mtli the person on whom lie serves it (1) 
A person who, being the ammooLhlear of the male defendant, looked after the 
affairs of the female deiendant, was held not to be an agent empowered to 
accept service (2) There may be personal service on a minor {'ll See notes 
to r 10, ante o 


13 (1) 111 a ault leUtmg to any busiue&s 01 vioilc .igunst 

Sm.,« on, ogont by ? "ll" «ot IMido Wthin tllC 

Whom delend'mt carries local hinite> of the junsoiction of the Uouic 
on business wJutli the jsumineiis is jsssued, 

on any maiiagoi 01 agent who, at the time of seiMCc, pcibonill) 
taineb on such biismess or woik for such pei&on vxthin euch 
limits, shall be deemed good service 

(2) For the purpose of this rule the master of a ship stiaU 
he deemed to be the agent of the owner or charterer. 

Agent carrying on business — To satisfy the conditions of this 
19 to ecrvice of summons on an agent there must be a person residing 
without the local jurisdiction but carrj mg on business or vork witii’^' 
those binits by a manager or agent and sued on account of such work, 
that li, business either actuaUj jtbcU earned on by the agent or 
Of forming part of the "business m the sense of a connected course of 
acCious fo fho nitnagcmeni 0 / wiinh he has been duty sppoisteiU^) 
Tills rnic and 0 III r 3 clause (6) arc to be construed togctlier, and ire 
tended to carry out the same scheme of relief, which zests upon the idea 
that where an agent has been put forward substantially to take the place 0 
his principal within a particular jurisdiction, he should take tlie place of such 
principal (at the option of any person who has dealt with liim) m anj legal pro 
cccdings that may arise out of the bustoess or work in which the agent Jias 
been wtually a local principal The manager or agent contemplated bj 1 '® 
Code 13 one who has an initiative and independent discretion, albeit subjee 

(I) See Hukm Chand, CPC 677, 678, (2> Ram Soondurco r Ranee Saroh D 

where the points mcntioncJ (together with W R 33(1871) SconotestoO III ^ * jj 
the queMion of ecrviec on Go^erotnent or (5) Sumh Cliunder » Juguf Ciniiv'G 
raiiwft\ < ihci-vU lhrui>~h liefl 1 of oflico) arc C at p. (18S<>) , *co O t r 16 
wen. fu!i^ ih lusaid (1) f ovuliiiw t Gaiitshld. i R 41o(* 
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possiblj* to principles and general orders prescribed for hia guidance A 
mere 6er^ant employed to carrj out orders or to execute a particular com* 
mis-sion, or a factor or common agent who is not identified with the firm for 
which he acts, is not such an agent (1) Upon the principle embodied in 
the rule, it was held, prior to its enactment, that service of summons on 
an agent to whom a ship was consigned was good service on the owner m 
respect of matters connected with the ship (2) Service unduly made under 
tins rule does not hecomo cflectual by reason of the fact of such seraace being 
subsequently notified to the parties really interested as defendants (3) bcmhlc 
— Service duly effected under this rule is effectual without reference to the circum 
stance of its being or not being communicated to the real defendants (4) An 
opinion has been expressed that it would he anomalous to hold that, though the 
Code requires the appointment of a proper person as guardian to act for a minor 
generally in the conduct of the case, seta ice of summons on a person other than 
such person may he sufficient service on the minor The question was not 
decided, as the Court held that there was no scraice of summons under the 
sections corresponding with either ir 11 or 13 of O V , even assuming that these 
sections applied to a case m which fomo of the defendants who are interested 
m the partnership or business are minors (5) 

14. Where m a suit to obtain relief respecting, or com- 
setiiee on asmt In ponsition for wrong to, immo\ eable property. 

Charge In suits for im- service cannot bo made on tbe defendant 
oovesHe property. person, and the defendant has no agent 

empowered to accept the scimcc, it may be made on any agent 
of tliG defendant in cliargc of tlic property 

“Immoveable property” — ^Act Vllf of IB’O sect 61 A suit for 
foreclosure or sale of immoacahlo property is within the meaning of these 
u ords (0) 

15. Where in any suit the defendant cannot be found and 

Where sewlee mey he “g'”'- ompowered to occept serrice of 

on male member cl de- the summons On uis behalf, service maj be 

jendant’s family oij oi tho 

family of the defendant who is residing with him 

rxjilanalion — A sera ant is not a member of the family 
within the moaning of this ride. 

“ Cannot be found ” — This section corresponds to sect 53 of the Code 
of 1859 See notes to r 17 

“Agent empowered” — ^This clause msoJses an essential condition of 

(1) Cnctildist Ganpxhial 4 11 4ir(lflSO) (4) lb 

(2) Rajaram Govintlrain r Rrown,” 11 II (5) JotinJra Molian r Snnath Po), 2tJ C. 

f R.‘)7,0 0 T (ISTO). 2f.' --SflSIS) 

(3) ( onil Ua i Canc^Ma] 4 R 41K(l^sft) (fi) Mw-Laelr \moensCilH,9C!.73.1(l*'Sl) 
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the service on the adult membera of the family, which will not be good unle^^ it 
IS proved that there was no agent empowered ta accept the servico (1) 

“ On any adult member, ' etc — ^TJie person on whom service is made 
must be both adult and male fjje object of this prowion is that the copj 
ehall be delivered to some person of the age of discretion who wi!l understand 
for wliat purpose such copy is delivered, and will give it to the defendant on 
Ins coming This is all tljc more necessary os there is no provision iB the Code 
requiring the officer to inform the person with whom the copy is left 
of Its contents so as to impress upon him the importance of dehvering it to 
the defendant as soon as possible An adult member will be deemed to reside 
with the defendant only if the two are bond fide living m comraensabty or at 
least in the eamc house (2) 

1 16 Where tlie serving officer delivers or tenders a cop) 

Person served to sign oi tiho summons to the defendant personaUv, 
acknowledgment or to an agent or other person on his behalf, 

he sliill require the signature of the person to whom the copy 
js so delivered or tendered to an acknowledgment of service 
endorsed on the original summons 

Acknowledgment —The serving officer under this section which corrC' 
spends to sect S4 of the Code of 1859 must either deliver or tender a copy 
of the summons and obtain an acknowledgment on the original The mere 
showing of a summons is not sufficient (5) If the party refuses tl c acknowledg 
meat then the serving officer should proceed under the next rule (4} A mere 
refusalto sign a receipt or a suramomia not an offence under sect ITSotsect ISO 
of tho Penal Code (0) , 

1 17 Where the defendant or Ins agent Oi such- other person 

Procedure when de aforesaid refuses to Sign the acknowledg 
fenflant refuses to accept ment, or where the serving officer, after 
fonnl^* he qH ^xie and reasonable diligence, cannot hnd 

the defendant, and there is no agent empowered 
to accept service of the summons on his behalf, nor any 
person on whom service can be made, the serving officer shad 
affiv a copy of the summons on the outer door or some other 
conspicuous jiarl of tie liouse ju which the defendant oidmaril) 
icsuics or carries on business or •personaUg •worls for gain and 
flien return the original to the Court from winch it 
issued, with a report endorsed thereon or annexed thereto sfatmg 
that lie lias so affixed the copy, the circumstances under winch 


(I) HukRiChand CPC fSOfse^Cnl H "0<186S). 

C Gen Rules {CI)<11 W Maniti » %itlu ICU 117 

C") TIukm D and C 1 C fSO IB) H. t 1 rwlina Col. nd» W C 

(3) a n » Xan-anlal 6B JI C H & B (183") 



rni«T ‘Jmrn 
O 5 r 1“ 


wn sfumcf of ®iiniMovq 


r.n 

)je d^l «o, aud the mtnc and address of the 'person (tf an^) hj 
ichovi the hou<!c no’; identified and tn tchosc presence the copy tco^ 
affixed 

Refusal to accept service — ^Tliin section ^lucli corresponds wifli 
sect '»5 of tlio Code of and sect 80 of tLc last Code, has been amended 
rn several particulars If tbe defendant himscU or otlier person (that is agent 
or manager, or adult male member of hw familj) bo found, but tho defendant 
or such i^rson refuses to sign, tlien tfic i*cmng o/Rcer maj* at once a/Rx tlic 
summons on tlio dwelling bouse 

It was not clear from tbe language of tbe section as it stood what results 
should follow when tho defendant retained tho copy of summons deliscrod 
hut refused to sign tho acknowledgment Sinuhrly, if tho defendant refused 
to sign tho acknowledgment, but did not “ordinarily “ reside in any house, 
as in the case of roving traders and strolling players, no provision appeared 
to exist In such a case it was considered that the refusal should operate as 
service and tho following proviso was inserted m the draft — "Provided it at, 
lehere tie itfendanl or hn OQenl or »uch oiler person as aforesaid refuses to stijn 
the aclnovUdgment and fa) retains the copg of the einnmons dcUiered tolim or (h) 
no Joitse in vhek the defendant ordinarily resides or carries on lustness or person 
ally vorksfor gam ean be diseoivrcd, the Court rnoj direct thal the summons shall 
le deemed to havo been duly sened ’ Tho proposal lias however, not been 
adopted 

“ Cannot find "—But if the defendant cannot bo found then the return 
must show that there w no agent or other person on whom the service couI<l 
bo made before a service on the dwelbng house is good Tho words "cannot 
find ’ constitute a condition of the mode of service prov^ded (1) Tlius where tho 
summons was serv ed on the defendaDt’s paternal uncle who was a member of tho 
same joint family and Uved in the same house, it was held that the service was 
insufficient since there was no proof that defendant could not be found (2) It 
must be shown that proper efforts to find the defendant wore made as for 
instance that tho serving officer went to the place or places and at the times 
at which it was reasonable to expect tbe defendant would be found (3) “ It 
13 true that you may go to a man’s house and not find him but that is not 
attempting to find him, jou should go to his house, make inquiries and if 
necessary, follow him lou should make inquiries to find out when he is likely 
to be at home and go to tbe bouse at a time when he can be found (4) The 
summons can be affixed to the dwelbng house only if the defendant could not 
be found after diligent search and reasonable efforts made to find him (5) l^Tiere 

(J> Hama Rai v Sridhw 4 C I, R. 397 319(1911) 15 0 TF N 399 

(lg79) (4) Per Fell eram C J in Colien r Nuts ns 

(2) 'Makhan Daa < Tlanau IaI 35 A. 5SG Das tupra. This caso was follnved I y 

(]913) JcnkmsCJ and TFoodrofle J in apjical 

(3) Rajendra Natli i Hadjeo Bjvd 2 C. from Ordtr lo of 1912 {28th Nov 1913) 

W 1» 574(1898) s c,20C 101 { Cohen t «hei« it was h^ll that tho serving ofTeM 
hnrsngDas 19 C. "Ol (189’) Suhramania mnst use all reasonable diligence 

PiUait SnbramaniaAyyar 21 VL419(189S) (5) Khudeerun Lall r Chulferdharee lall 

Bakharam Bhasltsr t Padraakar Vfahadeo 30 21 TV R 242(18”4), andcf rarodaKanle 

R 623 (1906), Kumnd t Jotindra 38 a Raj Oiurn 21 T\ P 391 (18‘V) 
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there was no attempt to find the defendants, and tlicre being only one 
summons foir a number of defendants, jfc was alfixed to the house of one onty, 
it was held not duly ser\cd, even on that defendant (I) The rule has been 
amended to embody tbeae rulings to the effect that the servmg officer must 
use diligence If, though the defendant is absent, the serving officer is told 
where he is service on the house w bad, (2) the Court observing in tbe 
last cited case that mere temporary absence of the person to be served does not 
justify the process server affixing the summons to the door But where the 
serving officer has information that there is no prospect of his being able to 
serve the defendant personally within ft reasonable time, he is not bound to 
wait, and will be justified in affixing the summons on the door (3) A defendant 
will also be held not to be found when it is known that he is in the house, but the 
serving officer cannot gat access to him (4) Whether or not the conditions 
required by the rule arc established to the satisfaction of the Court, must of 
course, in each case depend on ita own particular circum'^tances (5) h'lt has 
to be regarded in all such cases is this, that the object of the service of a sunmion'' 
m whatev or way it may be effected is that the defendant may he informed of the 
institution of the suit m due tune before the day fixed for the hearing, anil 
when from the return of the serving officer, it appears that there is no likelihood 
that the summons will come to the defendant’s knowledge m due time, or v 
probobilitj that it will not so come to his knowledge, it cannot be said that 
there has been due service (G) 

“ Outev door ” The words “ or some other conspicuous part ” have been 
added as in this country many Iionaes have nothing which, without a stretch 
of language can be described as “ enter doors ’ 

' Ordmanly resides” — As to the meaning of the term “resides," see 
sect 20, ante The intention of the provision is that the defendant should 
be residing in the house m eueb a manner ns to make it probable that a 
kDowledge of the service of summons will roach him Thus the service will not 
be good jf the defendant have left the how^e and the village two > cars before (') 
The rule speaks of the house whcro the defendant tesides Therefore i 
place of business would not ordinarily come within the section (8) though «i 
some cases, where the defendant both resides and carries on business at the 
same place it would bo so There must be evidence that the house on whifh 
the summons was affixed was that m which the defendant ordinarily resided (9) 
It has been bold that in this rule and rule 9 of this Order a person must he taken 
to reside where he or Ins family or servants eat, dnnk and sleep (10) 

“'Tc 


(1) SIuIkjo Roy t Kashce Roj 25 \V It 
SOI (1870) 

(2) Dooleo Clianl » Sirioh, 20 W 

r r2(l873) RhomMiettir Umalmi 211 
223{J805), Satina i Gauri Saliai 2tA 302 
(1002) , Suliramania Pillai i Subramania 
\j>ar, 21 M 410 (1807) 

(S) Santaralmga t Ratnasabbopati 21 M 
S2l(lH07), Sitarnin i KaUnd,!”^ Vt \ 

■ns (lull) 

(1) Hiitni (Int, 1 (• 1 t rStinj; 

C»rt<r, V II, i" JJAl' Ir liO|\tn«r) 


(5) Rajcndra Nath t " 

W N 67t(i8D8) 

(C) Bliomslictti i Umabai 21 B 223 f^r 
farran, C J 

(7) Anantha Knrayana t TaijanaKonP. 

oir n c R 101 (I8C0) 

(8) Chaobasappat Vlalnaba, T B Jf i" •» 

\C138{18“0) _ 

(0) GopalDoMt nrcp<lbftrooI)os%C« n 
ISdWO) ,,, 

(10) Kumiil, Joimlra,3ftr 101(1011). 
lor \\ \ nia 
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“ Or carries on business,’ etc — words liasc boon added to ir-m;; 
tins rale into closer conformitr with ntrt 20 the principle of wliich it was eon 
siiWed wss rquallv applicable to the scrsice of process (1) 

Return — The return should Bpecifv that the copj was afiired to ‘ iJc 
Ollier door (or, now, conspicuous part) o/ tfc hoi^e in tchch Oe drfenSar’ 
ordinfln7y nnd merely to report that it lias been a£xed tc tlie 

defendant’s house is not suTleient as the defendant inaj have ino'e tl an on 
house (2) In a subsequent case (3) the service was licid gCNjd as the F'*-vin'* 
peon deposed that the defendant was living in the house But whe'c th* 
return docs not say that the copy has been affixed nor docs that apji»ar I'ou 
the inqmr} made under r 19 there is no semcc(l) So also the 
must state that the summons was affixed to the house m which the d'l nlac 
ordmaril} resided at the tunc of the service (5) and where th*- r ^ 
to the time had been omitted, the return was considered in.sn'j'‘i»>rit (i ) !Ij 
Calcutta High Court rules provide that the return must also thow tua 1i' 
summons was tendered \o the defendant and returned and that th' tl'’!") aj 
refused to receive tho same whereupon the serving oTicer jnfrrin*-d I u- < i k 
the document was, and acquainted him with the nature and r ' *' 
Identification —As tho practice of the Conrts with regard to jd^-j u 
persons or houses m connection with the service of proces.s di] c> i , 

uniform, it was considered expedient to provide in tlic return » 

summons for, at least, one identifier whom the Court or th^ pu-ti** » j < 
os a witness in case of a dispute with respect to the sufiicienf > <t* ^ 

words were, however, inserted because it was J*-«- •ij- 

Code should not render absolutely illegal the service of pec/sbsv 1*1 JO i,i 
Ccr, where local experience justified the High Court in j jw 
suoli a safeguard 


18. Tho serving officer shall, m all jii \ m 

Endorsement ol lime summons has hccn pen 0*1 uji*J*- r 
and manner ot serri'e endorse or annex, Or caa*'/ to !j* *i,j 
annexed, on or to the ongmal summons, a i- 

time when and the manner m which the f-usjiuihu 
and the name and address of the person {if omj) t^r 
fcrson served and ivztnessing the dehiery or o' t 
Return not evidence of service — TIiis • 

of the Code of 1859 The xctuin is not legal »ij> r 


(1) Ba^hnab Cbaran r Tank of BcDgal 
19 C L J 5S1 (1914) 

{.) Buddoo t Itam 1 Hyde, 132 (1862- 
C3) 

(3) Bam Cooniar i Bam Soondur 17 W 
B 362 (1872) 

(4) Jlarutir tilLu 1GB 117(1891) 

(3) Bajnaram Ghoso r Abdur Baliiro 2 
U n cKx^viii (1808) . 

( ) Bara O iim Ivihi t \ I ifoah Tlult 2 


c U \ , 

(7) Ui ^ < V 

(8) oa^jv< ^ 

R. 3I« ii «1, 

Ail ItiW y , ^ 
*Co,« 51 i 
rPJjby,-,^ 
report if i, 

Amta ! u 
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Whenever it is necessary for tho Court to satisfy itself that o summons 
or other process has hcon duly served, the presiding officer should for tl at 
purpose take the evidence of the serving officer. Thus, m Raj Kishore t 
Bydonath Shaha (1) Bayley, J , observed that “ there is simply a return by 
the Nazir to the effect that tho peon swears tliat such a notice had been 
served on the defendants , but a bare return hke this, without the deposition 
on oath of the serving peon taken before a competent authonty, which the 
Nazir IS not is wholly insufficient in law to prove the service ” The general 
rules of tho Calcutta High Court (2) lay down that the requisite proof may 
be either by the affidavit or verified statement of the person by whom the 
service was effected, and of any person who may have accompamed the serving 
officer for the purpose of identifying the party to whom tho process was 
addressed, or otherwise directing or assisting the serving officer, or, if 
deemed necessary, by tho examination in Court as witnesses of such persons 
as the Court may think fit to examine As to the added words, see notes to 
last rule * 

82 1 19 Where a summons is returned under rule 17, the Court 

Examination ot serv- shall, if the return under that rule has not been 
Ins officer verified by the affidavit of the semng officer, 

and may, if it has been so venfied, examine the serving officer 
on oath, or cause him to be so examined by another Court, 
touching his proceedings, and may mahe such lurther inquiry w 
the matter as it thinks fit , and shall cither declare that the 
summons has been duly served or order such service as it 
thinks fit 

Shall either declare " — ^Thosc words show that the affixing taUu 
by itself, IS certainly not effectual complete service The Court has to see 
that the conditions precedent to such service have been fulfilled Service 
insufficient until confirmed under this rule If the Court decides again'’^ 
the service then either a new summons must bo issued or substituted servi 
directed (3) 


20 (1) Where the Court is satisfied that there is reason 

to beheve that the defendant is keeping ou 

Substituted service r 

of the way for the puiyose oi avoiui „ 
service, or that for anj otliei reason tho summons cannot n 
served in the ordinary way, the Court shall order the suiruiions 
to bo served by affixing a copy thereof in some conspicuous 
pheo m the Court-house, and also upon some conspicuous p'^^^ 
of the liouse (if anj) m which the defendant is known to hn'' 

(1) 12W R 30j(iscn) the provls oni of tliU gnction m n 

(2) R oy) criminal trill Sfc R « ^l»nn - 

(3) NiiMir Mahomel I KazKil ip B "02 401 {190o« 

{IRSC) Ab to the effect of fail ire to follow 


rir-«T ‘>rnri' 
O 5, r 


i«suF AN*n srnvicr or summon-^:. 




lasf resided or earned on business or fcrsomVy uorlcd for gam, 
or in such other imnncr ns the Court thinks fit. 

(2) Sersucc substituted by order of tlic Court shall be ns [ 
Eiifet of wbstifuted elTectual as if it had been made on the 

sffTfee defendant personally. 

(3) ^yhcrc sera'icc is substituted by order of the Court, the [ 
Where serrice substi- Court shall fi''c such time for the appearance 

an*e^io**^*flx^ed defendant ns the ease may require. 

Substituted service — This form of service can only be had in eases m 
which (if there were no dnUcultic® in Ihe wnj) personal service could be had 
This 13 based on the pnnciplo that one cannot do indirectly what cannot be 
done directly So the defendant must be a person or a corporation or a firm (1) 
So, as the Courts have no jurisdiction over a foreign sov ereign unless he submits, 
he cannot be serv ed by substitution (2) If at the time of the issue of summons 
there could have been at law personal service of it upon the defendant sought 
to be served, then substituted service may bo allowed (3) But if personal 
service could not at law have been made, then, save as hereinafter men- 
tioned, substituted service cannot be ordered (I) Assuming that personal 
service al la\o could have been made, the grounds of fact on which servnee may 
bo ordered are (o) that the defendant is keeping out of the way, or (&) that for 
any other reason the summons cannot bo served in tlie ordinary way In eases 
of substituted scrncc the Courts should take care to be satisfied that the con 
ditions on which alone it is good exist (5) It has been already stated that, as 
a general rule, substituted service cannot be ordered where personal service is 
not legally possible , but under ground (o) it can it lias been held, be directed 
where the defendant was out of the jurisdiction at the time of the issue of the writ 
jf the evidence satisfies the Court that he went out of the jurisdiction to evade 
service (C) As regards ground (6), the section gives full discretion to the Court 
So service has been allowed on proof that the defendant could not be found, 
tliat lie had not been heard of for over two years, and that his uncle and fatliei 
did not know where he was (7) 


(1) ‘'loman t Governor of \ew Zealand, I 
C P D C67 , Hillyard t Smith 36 W H 
(Eng J 7 , O Connor i Star Newspaper Co , 
30 L R (Ir ) 1 Pro Annual Practice, notes 
toO 10 

(2) Mighell t Sultan of Johorc (1894), I 
Q B 149, and so in the CISC of A Colonist 
Government, Sloman i Governor of New 
Zealand, tupra 

(3) Trent Cj-eic Co t Beattio, J5 Times 
R J7r.C.A 

(4) Fry V ^loore, 23 Q B D 395, C A , 
VVorcMfer Citj etc , Co i Firhank A Co 
(1801) 1 Q B 784, Willmgi Bran (1891). 
1 Q B 100 

(5) Sec Ramchander t Jageihehunder, 12 
B I* R 229(1873) TlieFc observations were 
ma<le, liowever, with reference to Reg \ of 


1812, which did not contain the words ‘for 
any other reason, and were cited in Bisso 
nalli o Tara Prosonno, 22 W R 482 (1874) , 
Rama Rai t Sridhur Pershad 4 C. L. R 397 
(1879), Nusur Mahomed t Kazbai, 10 B 
203 (1886) , though under the Code the 
acrvice will bo vahd if any other reason is 
jirovcd, it IS still necessary for its vahihty 
that a good reason exists 

(0) Pt Urquhart 24 Q B D 73 , Jay c 
Budd (1898), 1 Q B 12, G A , Graves t 
Lebaudy, 39 L. J 23t A.P p Cl, seeobscr 
vatiotuatp ]S0,3Q B Xl,t\attt, Barnett 
(7) Rajnaram Ghose t Tek Bal, 1 C W N 
104 (1890) , in VIirzA Ally i Syed Hyder, 
2 B 449, 451, the defendant coold not be 
found. 
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As regards tlie modes of service, the seetioa expressly mentions two, but 
niso gives the Court a full discretion in the matter, tJio exercise of which must 
depend upon the circumstances of each case The mam principle to be always 
borne in mind is that the summons sliouW, so far as be practicable, be Eerved 
m such a way that it may come to the knowledge of the defendant The Conit 
must therefore consider what would be best form of serMce for this purpose 
The usual modes are service on an agent, such as a solicitor or other agent or 
an> other person with whom the party is m communication , ( 1 ) by advertisement 
and through the post , (2) and by leaving a copy at the last imown place of resi- 
dence, and publication in the Court-house If there arc cu'cunistanccs which 
go to show, at the time the order is asked for, that the summons will not reach 
the defendant, service should not bo directed on. the last known place of residence 
So It was held that where service was made at a place, the last known residence 
of the defendant, but where he had not been for seven years, the order was bad, 
the Court observing that the object of the provisions of the law was to seemf 
tbe process coming to the knowledge of the defendant(3) Such a question 
IS howoAcr not likely to anso where the Court is satisfied that the defendant is 


keeping away 

ft has been held that, as a rule, the rctnrn by a competent Court that the 
fturamonfl lias been duly served, or substituted Bcrnro effected, raises a pro 
sumption in favour of sera ico (4) There is no proadsion in the Code as to a 
return of tbe substituted service showing how and when it was efiected I*' 
practice, however, the Court will assure itself of the service hanng been proper!) 
effected, either by affidavit or examination of the serving officer (5) Tlic 
procedure laid down in this rule has by analogy been applied to the semee ot 


notice of appeal on a respondent (6) 

Effect of substituted service — The Court, when an application for 
leave to eSect substituted service is made, decides ns to tbe proprief) ^ 
granting it, and if service is effected according to the order of tlio Court, it 
is wlule the order remains undischarged, equivalent for all purposes to arhn 
sen ice (7) The Code confaius no provisions whereby the propnetj ani 
regiilantv of tlie order may be directly attack«Kl by a motion to set it osiilc {^) 


(1) Annual Practice, p CO, ^att t Bar 

nett, 3 Q B D 307, \tarbiirg 24 

C)i 1) 3C4 , eff anadultrelatircoraportocr 
«Iiero the suit is brought against o firm or 
m the case of a purdanashin Clark t 
arulliek, 2 JI. I A atp fCS(I830) 

(2) In Jagannath t Sa«socin, 18 B C06 
(1893), jt was considered that the ecmcc wn? 
not BUlhcicnt, as it was not shown that the 
jK-rson to whom the letter was tlchreml was 
the defendant himself The report, however, 
does not aho\r liow the service cnmc to bo 
undo Lj’ post 

(1) See llukm Clmnd, CPC 6S9, 1,90. 
eiting PrntKteiir Assiiranre Co i Emit, t 
1 ‘‘1 (Ainir) 

(t) Aiisiir Mnlif»r,)fd i Ivnriiai III II Jll2 


(1888) 

(5) Hnkm Cliand, C P C C9I 
(CJ Bidhoo t BonomoJee, 11 
(1889) (a case under the corrcspomlm^r 
section 67 of tho (Todo of J859) , “■* was » 
done m Es parle Warburg, 24 Ch. B 3 ' 
though no express pron«ion to that ciicf 
was cootsmccl in the Buies of Court 

(7) Watt i Barnett, 3 Q B B “t T 
ptr JesscI, ir B 

(8) Sea English O 12. r JO (motion to set 

aside writ) , IVy i Sfoorc, 23 Q B B 3 ‘ 
(motion to set aside order for siibstitulec 
scrncc). Ann Pr.pp '’8, P3,3t'5, 
as to Jetting m the defendint (o defend, TVi* 
f Itnmett, sujni 
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But where judgment is ohluned, the defendant may sliow, with u mow to set 
it aside under 0 IX r 13, cither that the summons was not di/fy screed — that 
IS, that the order for substituted service (whateser maj base been its jiropricty) 
has not been earned out — or that he was prcicnlcd by tufficicvl cause from 
appeannj A summons sersed under this rule, if sersed in compliance with 
the directions of the Court, is dulj terved, c\en though it does not in fact come 
to the knowledge of the defendant But Iho time and place of the 
defendant acquiring knowledge is material m determining whether he could 
attend on the daj fuced in the summons, and maj furnish a sulTicicnt ground 
for non attendance on that day “ Effectual” thus means merely effectual for 
proceeding wath the suit, and nothing more It docs not, for instance, mean 
that substituted serMce on a man’s house m Bombaj is eqmsalent to personal 
■scrsico on that date, nor docs it implj the consequence that a man who 
happened to be in Central India had personal knowledge of what was done at 
his house m Bomba} on the da} substituted scrMCc was effected (I) The 
Court m the last ease set aside an ex parte decree upon its being shown that 
the defendant was pre\ ented by sufficient cause from appearing In an earlier 
ease (3) the Court refused to do so Though the question whether the defendant 
w'as pre\ ented from attending was not expressly alluded to, tbo Court, however, 
appears to have based its judgment on the facts proved, which went to show 
that tht defendant had in fact notice in snfBcicnt time and \ nctefoxo could ha\ o 
attended 


Time for appearance —Inhere substituted scivicc of the summons is 
ordered sufficient time ought, under this rule, to be giv cn for notice of the fact 
to reach the defendant, wherever he may he , and if an exj/arte decree be obtained 
by the plaintiff, the Court, on being satisfied that the time fixed was insufficient, 
will set aside the decree (3) 


21. A summons may he sent by the Couit hy whch it %s [s. 

whether witkin or without the 'promnee, 
Service oi summons either b> One ol its officers or hy post to any 
“'/SSto'"'"" Court (not being the High Court) having 
anothci Court jurisdiction m the place where the defendant 

resides 


22 Where a summons issued bj any Court cstabhshed 
. „v. « bevond the limits of the towns of Calcutta, 

Service, within Presi- ur’^i -ot it, 

dency towns and Ran- Jladras, Bombay and Rangoon is to be 
goon oi svmmons issued served Within anv such limits, it shall be 
by Courts cu e Court of Small Causes within 

whose jurisdiction it is to be served. 


(1) ^Lrza All> r '.ji-d Hyder, 2 11 419, at S3(1SG5} 

l> 452 (lS7i) rw^l’inlie> J (S) Vlirza Ally r Sjed H><ii.r, 2 B 419 

(2) Ki'surchund r BliooLutic-'siir, Bourke, (InTb) 
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As legaids the modes of service, the section expressly mentions two, tut 
also cives the Court a full discretion in the matter, the exercise of which must 
depend, upon the curcuaistances of each case The mam prmciple to be alwajs 
borne in mind is that the summons should, so far as he practicable, be served 
in such a way that it may come to the knowleilge of the defendant The Court 
must therefore consider what would be best form of service for this purpose 
The usual modes are service on an agent, such as a solicitor or other agent or 
any other person with whom the party ism commumcation , (1) by advertisement 
and through the post , (2) and by leaving a copy at the last laiown place of lesi 
dence, and publication in the Court-house If there are circumstances which 
go to show, at the time the order is asked for, that the summons will not reach 
the defendant, service should not be directed on the last known place of residence 
So it was held that where service was made at a place, the last known residence 
of the defendant, but where he had not been for seven years, the order was bad, 
the Court observing tbat the object of the provisions of the law was to secuie 
the process coming to the knowledge of the defendant (3) Such a question 
IS however, not Ukely to ariso where the Court is satisfied that the defendant is 
1 eepmg away 

It has been held that as a rule, the return by a competent Court tbat tl e 
summons has been duly served, or substituted soimoe effected, raises a pio 
sumption in favour of service (4) There is no provision m the Code as to a 
return of the substituted service showing how and when it was effected In 
practice, however, the Court will assure itself of the service having been 
effected, either by affidavit or examination of the serving officer (5) The 
procedure laid down in this rule has by analogy been applied to the service a 
notice of appeal on a respondent (G) 

Effect of substituted service — ^The Court, when on oppheatmn far 
leave to effect substituted service is made decides os to the propriety a 
granting it, and if service is effected according to the order of flie Coint it 
is while the order remains undischarged, equivalent for all purposes to act«a 
service (7) The Code contains no provisions whereby the propriety am 
regularity of the order may be directly attacked by a motion to set it aside ( ) 


(1) Annual Practice, p GO Walt t Bar 
nett 3 Q B D 307 , Ex parle Warburg 24 
Cli D 304 , e y an adult relative or a partner 

Lcto the suit IS brought against a firm or 
"m the case of a purdanashm Clarlc t 
■MulLclc,2M I A.atp 268 (1839) 

(2) In Jagannath t Sassoon, 18 B COC 
(1803) it vas considered that the scimcc wa^ 
not sufficient as it was not shewn that the 
person to whom the letter was delivered was 
t lie defendant himself The report, however 
does not shon how the service came to bo 
ion lo by post 

(3) See irukm Chand, CPC OS'), (“90 
citing Protecteiir assuranro Co t Irwin 1 
7 'll (Aiicr) 

(4) Nii«iir Mil « n rd t Knrl at 111 P 


(1880) 

(5) Hnkm Chand, C P C. 091 

(0) Bidlioo i Bonomalee 11 W P 
(1809) (a case under the corresiwnding 
section 67 of tho Codo of 1859) , as was aW 
done m Ex parte Warburg 24 Ch P 
though no express provision to that e 
was contained in tho Rules of Court 

(7) Uatt r Barnett, 3 Q B P at p 30 . 

j er Jcsscl, 3LB , 

(8) Sco English O 12 r 30 (motion to w 
asido writ) , Fry t Moore, 23 Q E ^ 
(motion to set aside order for subst u 
Ecrnco), Ann Pr.pp '’8 08 318, 

AS to letting m the defen Hnt I o defend U 
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ficts arc Rndicicnt to juitif) tlic nancr of personal service on tlic ilifcmliiit 
and the sub'ititutioii of an nHiving of the Buiitinous on liia d\^cUlng house, or 
the adoption of other mode of substitutcil acr\icc I or instance, where a Court 
has returned a summons ns dulj seised, and the return states that the summons 
has been posted on the defendants dwelling house because the defendant 
has gone elsewhere, it ought to bo x’t<^satncd that this setMco was justified 
by the facts, and that the Court dulj acted under the prosisions of sects 80 
and 82 read together (now rr 17 19) But, at the same time, the presumption 
in fas our of the due execution of acts of a judicial nature only obtains donee 
jyrohetur in confrflrium, and there maj now and then occur cases where there is 
something m the return distinctly negatuing that presumption and showing 
lUcgahtj in the mode of 8crMce(l) Brobably, boweccr the true rule is that 
the transmitting Court mav accept but is not bound b) tho return the section 
not reijuiring anj declaration tonching tho sulEciency of tho ser\icc(2) In 
this view it dc\ ol\ es upon the transmitting Court to determine upon the sufEciency 
of the serMcc before trjmg the suit, raising or not raising the presumption 
according to the circumstances The practice of the Calcutta High Court has 
nlw ays been to determine for itseU w hethcr the sen ice is sufficient, having regard 
to tho numerous urcgularities which exist in ‘ Mofussil 6cr\ico” But tho 
Allahabad High Court has held that usual!) the decision whether such summons 
Ins been ptoperl) scr\ cd or not rests with the scning Court not with tho issuing 
Court (3) 

24 ^Vhcre the defendant is conjined in a prison, the summons [ss 
Service on defendant shall be dehvored 0/ sent hy post or othcnviso ® 
In prison to thc officcr in charge of the prison for 

'seniceon thc defendant. 

Defendant in jail — A suitor ought obviously not to be deprived of his 
remedy b) the fact that thc defendant is in jad (4) Tho former section (as to 
which, see sect 10, Act W of 1869) was originally enacted to meet the difficulty 
felt m the last mentioned case Uilson J , is reported to have held that the 
endorsement under sect 87 of the last Code ranked higher than a nazir’s return, 
and was endcnce of the Bcr\ice of summons (5) The amended section contains 
no proi ision as regards the return of service, which is dealt ivith by r 29, under 
which tho return is evidence of due service 


(1) Itusur SUhomed t Kazbai 19 B 292 
(18S6), per Scott, J 

(2) romanathBuralt GuggodonandaB,22 
C SS9 (169o) la Chandhurt Raj x Jtxgat 
Kishorc, IS t at p. 245 (189G) it seems to 
hare been held that it «as the duty oi the 
Court maVmg tho return to dcclaro whether 
the summons had been duly scried. 

(3) Ihmkar Bri] Mohan 33A &19(i911). 
dissc&tmgfromRomanatbt Guggodonandao, 


22 G 8S9 (169o) 

(4) Bland V BUnd. 3 P & D 233 as to 
the present practice in England seo Dawson 
t Lo Gapclain 21 L J Ex 219 , Ann. Pr 
1003 p 47 In India a. lifo connet is not 
ciTiUy dead Shconaram Singh r Shco> 
baggun Koor S D N M , 18o3, p 709. 

(5) O Kmealy ■ Cix Pr Code, t S7 , the 
reference la not given. 
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1 25 JV/iere the defendant resides out of British India and 

service u,/,er. Me,- "o «gent in Bnteh India empowered to 
dant resides out of ucccpt service, tlie summons siiall be ad 
diessed to the defendant at the phice where 
" he IS residing and sent to him by post, if there 

is postal communication between such place and the place where 
the Court is situate 


“ Resides out of British India Xn such cases the mode of scrrice u 
necessarily of a private character, os it is a general rule that a Coiut has ao 
authonty to sefld itg process for execution out of the territorial limits of the 
State So a bailiff cannot be sent to foreign territor) to himself serve the 
Bummous on the defendant there (1) This rule, vvhich corresponds with sect OU 
of the Code of 1859, must he read with the next 

“ Sent ” , “ Forwarded ” — ^TUe section in the last Code n-tiuired that the 
summons should be "/oncarded ” to tho defendant, which '^as held to mean that 
the fauituuous must reach liim (5) This therefore, did not mean niere)) 
into the post (d) and there had to be proof of facts £i om which tlio Court nu^h^ 
ica&onabl> cojk ludo that the sumiuons had reached the defendant (1) la *0“'' 
cases it would amount to a denial of justice to rcfjuirc direct proof of receipt or 
refusal When pioof of posting ui duo course Jia? been given i prcsumptiou 
laaj be raised under sects 16 and 114 of the Evidence Act This would nppe« 
to be the case now The word “sent ’ has been substituted But there ought 
to be evidence that he is. or has been recently, residing at the place to wind* 
tho summons has been sent or that the acknowledgment is in the writing of fie 
defendant (0) In practice the summons is sent under registered cover, both 
to ensure service as well as to procure good evidence of it (6) If a registered 
cov er 15 refused the person so refusing cannot take adv antago of his refusal an 
plead Ignorance of its contents (7) 


26 W/icrc- 


Serviee in foreign 
lerrilory through Po/r 
tical Afjent or Court 


(«) in the cxLictsc oj my Joieiyn 

twn tested in Ills Majesty or 
the Governor General in Conned, i 
Political Agent has been appointed, oi a C’oiiit Inn 


(1) Ivasim Ajiffl t Jvnsiin Moliammod 2 
1) I«. R , A C J C9 (ISG8) , 8 c 10 W Jl 
319, Sigoro Duft t Rarachandia Jlittor, 1 
Hyde, ISO (18C2-C3), eco Hulun Chand, 
C P C. C95 

(2J Tflkhr od «Iin t Chafur utl tfio 23 A 
99 (1000), at p 105 
(3) Ib.atp 103 
(I) R* 

(5) Ib, at IP 102, l03, 105, Sonitun 
LiilJuo « Goj il Olmnlcr, 15 W P 3l 


(1871) , , 

(6J Sonatuu BuXsIicc t Gopal Cliuu Icr J * 
W R 31 (1871) ecoPanj Cb C Cire.»J 
r 32 (i ) , and as to ponod of eernco oul’iu® 
India, B If G Orders CIu J r C2 PW* P' 
t Ralfio. 17 G H K cclzi 
(7) Loott All I Pearco Afolmn JC 'V i* 
223 (1871), Jogendro Cliumlcr , , 

lialh 15 C 031 (1883), Ismail Klian r lv*“ 

luislmi OC W N 131,137(1301); 
r Ila* 1 mill ill I J j 11 21 1 (1910) 



I'm T ''riiri 
•I 5 r .ft 


isiMM \M>*;rr\i(i oi 


been est iblisbed or contu>^ scric a 

summons ts<iu€d by ode m any 

^orexyn tcrritor} in resides, or 

{h) the Goicrnor General/^ notification m the 

Gazette oj Indr j summons so issued 

may he scry^ aiU tn any such territory 

and iiotr tiled in the exercise of any 

such jIk Mid 

tlic summons mijX .cli Political Agent or Court, bj 

post or otbcnvise, ie purpose of being scr\ed upon the 
defendant , and, if t)» j.'oliiical Agent or Court returns the 
summons unth an endorsement signed by such Political Agent or 
by the Judge or other officer of the Court that the summons has 
been scraed on the defendant m manner hereinbefore directed, 
such endoi'sement shall be deemed to be evidence of service 


Summons outside India — ^Tlua section replaces sect 00 o! the la<t Code 
Ml lelt was itsel! suhstilutcd for the original by the Amendment Act (\II of 
1888) Met 12 and is intended ehiefly for Indian Natiae States Tins 
section does not apply to liritisb or other territories not under or connected 
with the Indian GoTernment such as Ccjlon the Straits Settlements and 
even Great Cntam and ^ /oiiiort not to countries like China and Persia 
where tl ere is a British Fnaoj or Ambassador or Consul as distinguished 
from a Political \gent , nor to Afghanistan The general direction con 
tamed m r 3o would apply in all such cases Summonses issued for 
serance on persons residing m British possessions out of British India and 
m other countries to which this rule does not appb should be addressed 
to the defendant at the place where be is residing and sent bj post in accordmee 
with tl at section (1) The distinction between the cases in which tfu'i 
rule applies and m wind it does not appl} is to 1 e presera ed as the 
igency of the post office under r 2j s! ould not bo use I for the service 
of a Euminons except avlen specially prescribed, for avion any other mode 
for serving a notice is prescribed i sera icc tl rough the post 1 as not been de ined 
sufficient even though actual dehaery of tie notice by the post peon is 
proa ed (2) 

Endorsement is evidence — Unlike the oidinarj return the endorse 
ment under the signature of Political Agent Judge or other officer is ea idence 
of the seraiee of the summons but it is no longer as under tie section 
prior to its amendment m 18S8 conclusiae evidence nn 1 the defen lant may 


(1) Sec Hukm Cliand C P C G96 citing at p 697 
the Ponj Ch C. Instrs. and N W P Bwlca ( ) •?«« Tara l)j» r Bam Djal 2 C 
as to service m Afghanistan Straits ‘Settle VV \ 1 j(18'*") 
nient« Ka«hm r Nepal HrJerabad ih. an I . 
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accordingly pro\o that notwithstanding the endorsement as to the service flie 
summons was not served 

“Sent*’— In the undermentioned case (1) it was held that the Sob 
ordinate Judge should have sent the summons himself instead of through the 
Court of the District Judge 


422.] 27 "WTicre the defendant is a pubhc officer ( 720 ^ helo}iging 

- . to His MaiesUfs militant or natal forces or 

Service on civil public tt . » r j hi o \ .» 

onicer or on servant of His Majesty s Indian Marine bei vice), or is 
railway company or senant of a railuaif company or local 

local authority , - , '' r , 

authoniy, the Court may, if ifc appeals to n 
that the summons may be most comementlj so served, send 
it for service on the defendant to the head of the office m 
^^hlch he IS emplo}ed, together imth a copy to he retained hy the 
defendant 


Service on public officers — The exigencies of pubhc service demand 
that both civil and military officers should not be summoned without 
proper notice to their superiors This concesMon liowevcr coupled with 
the priMleges given in connection with attachment casts upon the Govern 
ment a corresponding duty to provide commensurate facilities for service 
This section which replaces sect 422 extends Us provnsions which hid 
hitherto applied to public officers onl> to railway servants or servants of locji 
authorities Militar} officers are dealt with m the next section If tlio summons 
is not sent to the head of the office it must be served in the usual way Tho 
Government pleader is not the agent of ever} public officer as ho is of Govern 
ment to accept service As to the dnt} of the Head of t)ie office, service 
and return seer 29 


I 28 ^Yheie the defendant is a soldier, tlie Court shall sent 
..I the summons for service to his commanain? 

officer together uUh a copy to he retained hj th^ 

defendant 


Soldiers — The words * an officer or’ formcrlj occurring m sect fC e 
the last Code before tlie words '* o sc^dter * were repealed by the Canfonmeu s 
Act (XIII of 1889) ‘Military officers therefore since that \ct ceased to 

governed by sect 4G8 the provisions of which arc embodied in this section so J 

os Ihev relate to soldiers Owing to the varied conditions f f service of jnilitarv 


(I) rnklmdclm t Glaf rul lin 23 A BO at p 101 (lOCOJ 



rrnsT ‘Jntrn 
O 5 rr 21,10 


T'^SUF AND SERMCE OF SUMMON'? 


G39 


oflirorR It Ins been tlioiifilit expedient to follow the terms n{ the ( intonmcnt 
Act iti loixing the matter to bo regulated by Rules 


29 (1) ir/ffrc a summons ts dcliicrcd or sent to any person I* 
of erson to scrvtce Wider ride 2 i, rule 27 or ruJe2S, 

whom summons" h siich person shall he hound to sene %t, if 
delivered or sent for ipossihle, and to rctiim it Wider Ins signature, 
with the WTitten acknowledgment of the 
defendant, and such signature shall he deemed to he eiidencc of 
sen ice 

(2) TT7icrc from any cause seriice iS impossible, the summons 
shall he returned to the Court with a full statement of such cause 
and of the steps talen to procure service, and such statement shall 
he deemed to he emdence of non service 

Service— Wth a general application so much of sect 408 of the last 
Code has been retained as compels the oflicer addressed 1 y the Court to execute 
the process (1) Special proaiaton ba« been made on the lines of sect 72 (2) of 
the Criminal Procedure Code 1898 for treating a return m such a case as 
evidence though unsupporte<l by afDdaant (2) It has nlao been considered 
desirable to declare such a return to be endence of nnn«or\ico aho so as 
to avoid the nc^cessity for summoning public ofDcers where as not iiifro 
quentl> occurs an cx parte decree has been pi«sed la inadairteiue and is 
assailed by an application under 0 1\ r 13 

30 (^) Tlic Court inaj, notwithstanding am tiling herein 
SubsUmtion oi letter before contained, substitute for a summons a 

for summons letter Signed hj tlie Judge or such officer as [s 

he may appoint m this behalf, nherc the defendant is, m the 
opinion of the Court, of a rank entitling him to such mark of 
consideration 

(J) A letter substituted under suh rule (1) shall contain all 
the particulars required to be stated in a summons, and, subject 
to the proxasions of suh rule ( /), shall be treated in all respects 
as a summons 

(5) A letter so substituted maj be sent to the defendant bj 
post or b} a special messenger selected bj the Court, or m anj 
other manner w Inch the Court thinks fit , and, uhere the defendant 
has an agent empowered to accept serMce, the letter may he [s s 
delix ered or sent to such agent 


(1) Soo Mahome<l Raib r Apga* 10 5L 319 (2) See Ilamson i Hope 0 1! L. R App 

(1837) 45(18-2). 
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Messenger — This seetjon corresponds to sects 04 and 65 of the Code of 
1859 It was field in connection with sect 60 of that Code, correspondiDg to 
r 25 of the present one, that aa no officer of a Court could execute process without 
its jurisdiction, a special baihfi could not he sent to serve process'in foreign 
territory (1) 

(1 1 Kasim Ajim v Kasim Arobammod, 2B Ii,K,A C J ,50 (18G8) , e c , 10 B R 519 
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Pleadings generally 

1 ‘ Pleading ” shall mean 'plaint or 

written •itateincnt 


2 Vicrij pleading shall contain, ami contain only a state’ 
Pleading <o s(a<e til a conciseform oj the material facts on 
material %ct9 and not uhcli the party pleading relies for 7ns claim or 
defence, as the case may he, hut not the evidence 
hy which they are to he proved, and shall, when necessary, he divided 
into paragraphs, numbered consecutnehj Dates, sums and numbers 
shall he expressed in figures 


3 The forms in Appendix A when applicable and where 
_ . , . they are not applicable, forms of the hie cha 

ormaofp ea mg racter, OS neanij as may he shall he used for 
all pleadings 


4 In all cases in which the party pleading relies on any 
Particulars to be gwen misrepresentation, fraud, breach of trust, u ilful 
where necessary default, or undue influence and in all other 

cases in winch particulars may he necessary beyond such as are 
ezemplijlcd zn the forms aforesaid, particulars {with dates and 
items if necessary) shall he stated m the pleading 


6 A further and better statement of the nature of the claim 
Farther anrf bett.r dcjeticc, OF Jurther ttiul better parlicttlars of 
Statement or particu any matter stated in any pleading may in all 
cases he ordered, upon such terms as to costs 
and otherwise, as may he just 


6 Any condition precedent, the performance or occurrence 
of which IS intend^ to he contested, shall he 
an tonpreceen distindhj Specified inliis pleadiiighy tile plaintiff 
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or defenda}it, as the case mwjhe; and, subject thereto, an aicrment 
of the 'performance or occilnence of all conditions precedent necessary 
for the case of the plaintiff or defendant shall be implied in hs 
pleading 


7. No pleading shall, except by uay of amendment, laise 
any new ground gelatin or contain any allege 

tionoffadtncoHsistcnf with the pievions plead 

mgs of the party pleading the same. 


8 Wheae a conttad 'is alleged in any pleading, a bare denial 
^ ^ , of the same by the opposite party shall be con 

nf{t ^fcantrac ojjjy as a dental tn fact of the express 

contract alleged ot of the matters of fad from ivlnch the same inay 
he implied, and not as a denial of the legality or sufficiency m hn 
of such contract 


9 Whereier the contents of any document are material, d 
Effect of document shall he Sufficient w any pleading to state the 
to bs stated cffcct thereof as briefly as possible, timonl 

setting out the uholc or any part thereof, unless the precise nanls 
of the document o) any part thereof are material 


10. Whercier it is material to allege wa?ice, fraudukut 
,, , j, . tion, knowledge or other condition of the 

a !ce non esc person, it shall be siiffmeni to alteg^ 

the same as a fact luthout setting out the ciicumstances from uhch 
the same is to he inferred 


11 IVhcieicr it is maieiial to allege notice to any firson of 
Notice oinyfad, mattci or thing, it shall he suffieieid to 

allege such notice as a fact, unless the form or 
the precise terms of such notice, or the circumstances from icnicn 
such notice is to he inferred, are material 


12 Mheneicr any contract or any relation hdween cmj 
Implied co/itmct or fCTSons IS lo bc implied from a senes of IdtdS 
r^imion contasations or olh&mse from a number oj 

ctrcumslaiicts, it shall be sufficient to allege such contract or nhlmn 
as a fad, and to refer generally lo such letters, conicrsalmns or 
circumstaiias uithoul setting them out m detail xlnd if 
case (he qyerson so 2 >kading desires to ichj in the aUernatnc u}>o>j 
more contrucli or relations than one as to he imphed from suci 
tiicumihincis, he may state the aowc m the alkinatiK. 
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18 Ncithei 'party need m any pleading allege any matter oj 
_ , . , fact uhch the law vresumes in his faiow or as 

Pn,s.„,pl,c,s of /«» J 

Side unless i' » /• » /. « t i g,considera 

tionjor ah hj on the hill, 

and not for ^ claim) 


Pleadings — Rules 1-13 IG 18 of tins Order are new and rules 2 13 aud 
Ifa arc takea from the English 0 19 rt 4 7, 14 IG 20 2 j 27 respcctivelv 
Rules 14 aud 15 represent sects 51 and 52 of the last Code Rule 17 is taken 
from 0 28 r 1 of the Enghsh rules and would appear to hold the place 
of sect 53 of the last Code after clause (a) of that section whic! is now 
embodied in 0 MI r 11 of this Code Rule 18 is taken from 0 28 r 7 
of the English rules and would appear to replace sect 54 (d) of the last 
Code Other rules from the Enghsh 0 19 are to bo found in 0 VTII 
post As regards this Order the Special Committee stated In our opinion it 
is most necessary that btigants m this country should come to trial with all 
issues clearly deflaed aud that cases should not be expanded or grounds shifted 
mthout reference to the true facts For this purpose wo think that the present 
system of pleadings in the Ilofussil which is notoriously 1st should bo improved 
and we have incorporated in tho rules an order on pleadings which it is hoped 
will lead to sounder and fairer methods of arriving at the real points m dispute 
The forms have bi^en revised and we hope tl at tl ey will be brought into more 
general use in tho Mofussil The Committee have added a few rules relating 
to I leadings based upon the spteia of pleading introduced by the Judicature 
Acta in England which is generally admitted to be the best form of pleading 
m cml suits In this country outside the Presidency towns the pleadings 
are seldom artistically drawn They are neither concise nor precise but contain 
vague and general statements from which it is difficult to ascertain 
definitely the real question in controversy between the parties The solo 
object of plcadmgs is thus feequently defeated , the issue is enlarged the 
trial 13 delajed and much iinnecessarj expense incurred bj the parties who 
are also liable to be taken by surprise They have further provided that 
the forms in the Schedule shall when apphcable be used for all pleadings 
and ivhen they are not applicable lozms of the like character shall bo us^ 
The rules prescribed will not prevent the pleader from exercising his discretion , 
for the amount of detail must necessarily vary with the nature of each 
suit It is however made clear that these must bo particularly suffi 
cient to apprise the Court and the other party of tho exact nature of the 
questions to bo tried TLe Committee have also given a party who considers 
that his opponent a pleadmg does not give him the information to which he 
is entitled the right to apply for further particulars so as to enable him to know 
what case he has to meet at the trial Thej have however endeavoured 
to modify the rigour of the rules by providmg in accordance with sect 55 of 
the Indian Evidence Act that the Court maj notwithstanding the absence 
of vny sjccific denial require onj fact to be proved b) the party who relics 
upon it 
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The subject of pleading will be found further discussed m the notes to 

0 "VTI rr 1-6, but some observations Bummanzed from the English “ Anniul 
Practice " may be here made 

Rules 2 and 3 — Tiio point of rules 2 and 6 is that pleadings are now 
mere statements of facta not law, of material facts only, and of facts which are 
not cTidenco stated in a summary way after, as ncarlv as possible, the furms of 
pleading given in the Schedules The written Btatement must he as hnef as 
possible but should contain a full and true narrative (1) framed with care, so 
to dispense with undue statements at the settlement of issues (2) and should 
be confined to relevant facts , (3) an3rthing m the nature of argument (4) or 
evidence or conclusions of law to bo drawn from the facts pleaded being m 
admissible (5) The whole object of pleading is that the parties and the Court 
should know what is the real point to be discussed and decided (C) and it should 
be framed with reference to this object 

Rules 4 and 5 — Rules 4 and 5 deal with particularity In every pleading 
a certain amount of detail is necessary to ensure clearness and to prevent tlic 
other party from being taken by surprise Pleadings are of no use unless thej 
define clearly the i^uestions at issue between the parties, and for this purpose 
tach party must state his case with precision , otherwise the issue wouW he 
“ enlarged,” as it is called and neither party would know for certain whit ^as 
the real pomt to be discussed and assured at the trial, and therefore would not 
be able to properly prepare his evidence for it No precise rule edn, however, be 
laid down as to the decree of particularity which is required As rule 4 directs 
the statement of particulars, so rule 0 provides a remedy m case the imperatno 
language of the former rule is overlooked or disobeyed If the allegations 
oontaiflcd in any pleading are too vague, the proper course js to apply ov 
notice and ask for fuller particulars Each party is entitled to obtain a i-nr 
outhne of his opponent s case, but cannot compel him to disclose the endence 
by which he will attempt to establish that case Nor wall the Court sanction 
any attempt to dehver interrogatories under the guise of seeking particu ars 
The object of particulars is to enable the i»arty asking for them to know w 3 
case he has to meet at the trial, and so to save unnecessary expense and a'Oi 
allowing parties being taken by surprise On such an appbcation the notice 
or flummons should ask that if the particulars ordered be not dchvered 
the time prescribed the allegations complained of be struck out, or that lo 
party m fault be precluded from giving any eaadenco m support of it at 
trial The words “upon such terms" m the Engbsh rule corresponding ° 
rule C hare been held to authorize an order that if proper particulars be no 

(1) Sreonath MuUicl. v Lrojo Lall ryne. casts soo Sheen i Johnaon, 2A 3CS(1S'0)' 

1 Hyde, 33 (1SG2-3 ) } it the statement m Ledganl t hull, 0 A. 191 flSSO) ^ 

knowingly false, an oflenco under a JOl of (4) See llishcn Sabaye i tltor bi* ' 
tbo renal Code is cominittctl Seo R, t R 290(1807) „ 

3tclirban Singh, 0 A 030(1881) (B) Sco a\iIlnuiison t London A A 

(2) Anund Chundcr t Woomes Cbunder, Ry Oo J2Cli D 787 (a oaic of rr{ O'), 

1 H>dc, 147 (18C2-3) as to ovidenee. Si-cd ling i 

(3) KasublalDtj i Tremcarne 3 11 LR Ch.L 110 

Alp 12 (1809) As to particulars m latent (0) Ihorp c Hoi Iswurth, 3 t-li P 
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dc!i>crcd witbiii a certain time the action shall stand diamisaed or be stayed (1) 
Lc^\c may bo given to amend or to add to particulars given 

Rule 6 — Cases constantly occur in which, although everything has 
hajipened which would at common law prtmd faext entitle a man to a certain 
sum of moncj, or vest in him a certam ngbt of action, there is jet something 
more which must be done, or Bomcthing mote which must happen, m the par 
ticular ease, before he is entitled to sue, either by reason of the provisions of 
some Statute, or because the parties have expressly so agreed , this some 
thing more is called a condition precedent It is not of the essence of such a 
cause of action, hut it has been made essential It is an additional formality 
superimposed on Common Law Hence, m England the plaintiff could draft a 
perfectly good statement of claim without making any reference to the con 
dition precedent But this, till 1875, he was not allowed to do In former 
dajs the plaintiH was required to set out m his declaration every condition 
precedent, and to aver the due performance of it with all particularity Then 
came the Common Law Procedure Act, 1852 , sect 57 of which provided “It 
shall be lawful for the plamtiO or defendant in any action to aver performance 
of conditions precedent generally, and the opposite party shall not deny such 
av erment generally, but shall specify in hia pleading the condition or conditions 
precedent, the performance of which he intends to contest ’’ And now (0 19, 
r 14 of the English rules) the plaintiff need say notlimg about any condition 
precedent which has been performed This provision is reproduced in rule C 
of this Order A general averment of the due performance of all conditions 
precedent is tmpheJ in every pleading , » e it need not be alleged It is for 
the defendant, if he contencU that there was a condition precedent and that it 
has not been dulj performed, to state specifically what that condition was and 
to plead its non performance otherwise its due performance will bo presumed 
And it is not sufficient for him to allege generally that “ an express condition ’ 
had been agreed to he must state its terms and between whom it was made, 
and whether verbally or in writing Nevertheless, when a condition precedent 
ti properly pleaded, the burden of proving its due performance or the waiver 
of its due performance still rests on the plaintiff 

But it 13 to be noted that an allegation which is of the essence of the cause 
of action is not a condition precedent within the meaning of this rule and must 
stiU be pleaded m the plaint Thus the Law Merchant requires that notice of 
dishonour be given to every person who is sought to be made liable on a negotiable 
instrument, except the acceptor Unless such notice was dulj given, or was 
waived or excused, no action lies against the drawer or any indorsee Hence 
the plaint must contain cither an allegation that notice of ishonour was given 
to the defendant, or a statement of the facts rehed on as excusing the givnng 
of such notice 

Rule 7 — The meaning of rule 7 is that a party s second pleading must not 
contradict hia first Thus, to illustrate from English practice, if a plaintiff 
claims rent on his writ, he cannot claim the same sum m his reply as damages 
for unlvwfullj “ holding over ’ Or, if the statement of claims alleges merely 


(1) Dstt} r IkntUKL (lt>93) 1 Q B lts3. a A. 
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a negligent breach of trust the reply must not assert that such breach of trust 
was fraudulent Such inconsistent claims should be pleaded if at all alter 
uatively in the statement of claim 

Eule 8 — Rule 8 la really a special application of the general principle 
laid down in rule 2 of 0 VIII post If the defendant vnshes to contend that 
any contrict on uhich the plaintiff relies is invalid he must do something more 
than merely deny the agreement, he must plead specially by way of 
confession and avoidance the matters of fact which rendered it invahd A 
traverse merelv denies that tlie contract was m fact made it lea\ es unquestioned 
its sufficiency in law 

Rule 9 — It may be noted with reference to rule 9, that in an action of 
libel the precise words of the document are material So in some cases the 
precise words of a will may be material 

Rules 10-12 — Rule 10 and the two followmg rules are special apphea 
tions of the general prmciple laid down in rule 2 of this Order (winch is 
indeed tlio fundamental rule of the present English system of pleading) that 
every pleading shall contain and contain only a statement of the material 
facts on which the party pleading relics but not the evidence by which they 
arc to be proved 


Ltenj 'pleading shall be signed by the party ami bis 
p>, ^ pleader (if any) Provided that o 

" pleading is, by reason of absence or for other 
good cause, unable to sign the pleading, it may be signed b) any 
person duly authorized by him to sign the same or to sue or (hfena 
on Ins behalf 


52 1 


15 (1) Save as othetunsc provided by any law for the 

VeriDcation of plead" being in force, eiery pleading shall be \crmca 
mgs at the foot by the party or by one of the paiiies 

pleading or by some other person proved to the satisfaction o 
the Couit to be acquainted with the facts of the case . 

(2) The person verifying shall specify, by reference to fhe 

numbered paragraphs of the pleading, iihat he verifies of hs onn 
Inoidedgc and uhal he tertfics upon information receiicd an 
believed to he true . ^ 

(3) The aerification shall be signed by the person malono 
it and shall state the dale on ivhich and the place at uhicli it na 
signed 


Subscription — ilicsc rules deal with all plculmg'f Sects 61 an' " 
tli( last Code do-ilt with plaints and sett 115 with avnttin Btatcmenfa 
« bji ct < f the si^ii iturc to the j 1 nnt is I > prea ent ns f ir as i ossiblc " , 
us to wlicthir the miit was institiitiil with the pluntifls hnowlcioO 
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autliont) (I) llic rule requires that the plaint (as well is written statement) 
should he subscribed bj the parts and his {deader, it an) But this require 
ment as to subscription is goa erned by 0 III r 1 The act of signature cannot 
bo done by the pleader instead of tlio plaintiff, because tlio Code requires both 
signatures , but it permits acts to bo done by a recognized agent Reading 
therefore this section anth 0 III t 1 n personal subscription is not imperative 
in all eases, and a plaint winch ma) be jirescntcd by an authorized agent may 
m like manner bo subscribed b) him, and such a subscription is a compbanco 
with the rule (2) ^^]lere the plaintiils described themselves as lately 
carr)ing on business under tho name of “C & Co,” it a\ns held that 
there was no irrcgulantj m its being signed " C L Co (3) It is not 
possible to set down categorically what is good cause (4) within the 
meaning of the proviso A person holding a general power of attorney 
containing inter nha powers to sue and defend suits but not contaimng 
1 special power to sign a plaint was held to be a person dul) authorized 
within the meaning of the proviso of this section m the last Code in which the 
words wore “duly authorized by him in this bclialf that la to sign Now 
tlie signature may bo that of any one authorized either to sign or to sue or 
defend (5) Tho signature of a plaint by an unauthorized agent, who subsequently 
becomes empowered to sign is sufGcieot (C) Under the last Code if a plaint was 
not signed and verified as required it might have been returned for amendment (7) 
and rejected if not amended (8) Presumably there is nothing to prevent this 
being done now 

Tho mere fact that the plaint m a suit has not been signed by tbo plaintiff 
named therein or by any person duly authorized by him as required by this 
rule will not necessarily make the plaint absolutel) void A defect in tho 
signature of the plaint, or the absence of signature where it appears that tho suit 
was m fact filed with the knowledge and by the suthont) of the plamtifi named 
therein, may bo wan cd by the defendant or, if necessar) cured b) amendment 
at any stage of tho suit, and having regard to sect 99, ante is not a ground for 
interference in appeal (9) 

Verification —The object of the virification of the plaint is to fix upon 
the plamtiS the rcsponsibilitj for the statements which it contains and to 
affirm a guarantee of his good faith (10) In other words, if he will not swear 
that ho beheves his cause to bo just, the law does not caro to bother itself with 
it But when the adversary comes m such verification is of no moment 
It 13 not even evidence The justice of the cause must then be proved b) 
competent evidence Like anj other formal matter its absence is waived by 
a failure to object And if its entire absence does not aSect the jurisdiction 


(I) Has Ico I John Smi U \ «t p Cl 

(J) Ro} Phunput t JboomuL 3 C L. R 
579(18"0), 'Uharance Surnomoj-c 1 1 >oljn 
Uhvr}. 3 C. L. r 15 (IS'8) 

(3) I.idlan « ^lalulh 5 R I* 1 \n 
S)(l8-0) 

(I) /n re ) ajal lavLin-iiil ~ W 1 1 ri> 


(5) Kostolmo t i ustomji 4R 408(1880} 
(fc) Maharajah of Pewah i bwami Saran 
-5 \ 033(1903) 

(-) S 53 (l)(i) \ct \I\ f IB'S* 

(b) '' 51 lb Ri-lt-o j vnu It 22 A. 53 
•>0(1899) 

( •) RasJ > r J 1 II bmi It, 22 \ 5 j (18jy) 
(10) Ib, 22 0. 01 (1820) 
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of course mere defects in it cannot (1) It would be difficult to imagine any 
case m winch a defective verification could affect the merits of the case or the 
jurisdiction of the Court (2) Under the last Code where a plaint was not verified, 
or iniproperly verified, it was returned for amendment, and, if not amended, 
rejected The suit should not, it was held, be dismissed (3) [tide onk) 
There is no rule that a person named as a co plamtiff is not to he treated as a 
plaintiff unless he signs and verifies the plamt (4) As the object of verification 
13 to secure good faith, and its effect to male the statements m the plamt 
the plaintiff’s own, the Courts are bound to see that plaints are properly 
vciified(3) The verification may he by some other person if the latter is 
acquainted with the facts The permission to a person to verify on be- 
half of the plamtiff should be given in eacli case mdividuall}, and not 
generaJI} (6) When verification by an agent is once expressly allowed, tbc 
Court IS not competent afteinards to raise an objection to it (7) But the 
plaintiff may himself be required to subscribe and \erify,(8) as where a 
plamtiff charges fraud on facts known to bun (9) It was held that the venfi 
cation should be by all the plaintiffs, but that the Court might allm' 
one of them to verify , a co plaintiff coming withm the meaning of tbc 
words “ some other person,” etc (10) The amended section now provides 
for verification bj one of the plaintife or defendants This rnie docs not 
apply to the case of corporations, which is provided for by 0 
r 1, post (U) As to the Administrator General, see below (IS) In 
of a jiorson holding a general power of attorney, or of any other lecognizen 
agent, the Court will probably not insist on any extreme stringency o 
proof as to his acquaintance with the facts of the case (13) ^ fortxon wui 
this be so in the case of a co-partner or other co*plamtiff It has been 
that notice of the appbcation for permission to verify should be given to tiic 


(1) Basdeo t John Snudt, 22 A 55(1899) 
citing \aiiflcctB ‘ Collateral Attack,” etc 

(2) Ib , citing Rajit Ram t Katisar Nath, 
ISA 39G(189G) The mfro fact that a plaint 
contains a defect m the matter of Bignatnro or 
verification docs not make it a void and mad 
nussiblo plamt filaharajah of Rcaah v 
Swaml Saran, 25 A G35-G37 (1903) 

(3) Roy Vohun v Bisbnu Chandra, 1 B 
L R 100 (I8G8) [co plaintiff] , Rajit Ram i 
Katesar Nath, 18 A 3% (1895) In 
Overend t Steele, 1 Ind. Jur N S 39, the 
Court removed the plamt from the file 

(4) Sloliini Mohun t Bungsi Buddan, 17 
C 5S0 (1859); Chandi JIal r Dcna Singh, 
1890, r R No 18 

(f>) Ste Kecno Singh t Lilian Chimder, C 
W R 2I3(18GC) 

(G) In Tt Muhcsiur Buksli, 5 W R 'Miw 
33 (ISCG), Nursing Deb t Rum Mohun, 
MamIi, 170 (J8G1), Maharajah ^lohewur i 
‘'hi'onaram 0 R R Mi»e f'f (1800) 


(7) Rajah Sutto v Suroop Cliuncler, 12 

B 465(1869) , 

(8) Raja of Tomuklu i Braidwood, J ^ 

505 (1887), Gokul Chundcr r 
Bcgnin, Marsh, 3U (1801) ^ 

(9) Jardino Skinner t Maharanee Sum 
moyce.24 W R 216 (1875) 

Protap Chundcr r Kndito Kiehore, 8 

(•882) j, 

(10) CbandiMali IX wa Singh, I69G. i ‘ 

No 48 In Bam Cliunder r 

B L. E 35 (1873), it was queried 
the practieo was correct according | 

in a suit brought by o firm, ono partner co . 
without special leaw, verify on beha e 
CO partners .. j,, 

(11) Delhi and London Bnnh t G“'' ' 

21 C 00 , s c , 20 1 A 130. 142 (1803)^ 

(12) III tho goods of AiddI 2G 

(1809) v/iK^) 

(13) Kastolinoi RiiitoinjI, lH 
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oppo'^itp si(l(* , lint ifc !•} jxif nM'ptsarj (1) ind h rorlainl) not required (2) 
Tho substaiitiil portion of the plaint ronsisting of t)io statoujcnt of tlio 
claim of tlio plamtiffi and the prayer, «aa Britten upon two sheets of plain 
paper and \enficd by the ph)nii0a Sutisequcntly to the anixing of the 
plaintiffs’ signatures a front sheet consabng of a piece of stamped paper with 
the name of tlie Court and the names and addresses of the parties, was added, 
aod the plaint thus composed filed in Court Held, that the verification was 
defective, but that the suit ought not to Jiave been distoissed TJio plaintiffs 
ought to have been allowed an opportunity of amending tho plaint by mafang 
a proper verification (3) The rule docs not require the verification of a plamt 
to be made m the presence of an officer of the Court , but, haring legard to the 
necessity of satisfying the Court that th* person other than the plaintiff, who 
V erifies tho plaint is acquainted with the facta of tlio case, it has in one case, 
been said to be deiirablc tliat a verification by such a person should be made in 
the presence of the Court, unless the Court be satisfied that there is sufficient 
ground for dispensing with hw attendance (4) Persons exempted from 
attendance arc not e'cempted from signature or verification except the 
Court allows it for good cause, and then tlie party verifying shonhl be 
one proved to the satisfaction of the Court to be acquainted with tho facts of 
the case (5) Whoa an application is made for verification by an attorney, it 
has bceu said to be desirable, though not necessary, tliat notice should be given 
to the other side (6) If a writtco statement is admitted on the record without 
verification, the allegations contained in it should be noticed and i4<iuc3 framed 
accopdiugly (7) 

Objections to verification — Objections to verification should be 
taken before the settlement of issues, after that, the case sliould be disposed 
of on the merits and not dismissed for insufficient verification f8) 

Mode of verification —It was held under the last Code that in all cases. 
v\ hethet the plaint is verified by tho plaintiff or by some other person, the person 
verifying shoald state shortly what paragraphs he verffies of lus own know- 
ledge, and vvhat paragrapiia bo bebe'es to be true from the information 
of others (9) In the first AUaliabod case cited a vcrfficatioo m the words 
" to tho iiDUt (or extent) of my knowledge the purport of this is true " 
vvd« held to bo bad , and the Court observed that “ the verification must be, 
if all tho facts are to the knowledge of the deponent, a distinct verification tliat 
tlvoy are to lus knowledge true, ’ and that “if he has knowledge as to some, 
an<l only information and belief as to others, the verification should show as 
to which lie speaks from bis knowledge and as to which he speaks from his 

(1) Finlij t Mwle, 1 IncL Jur A S 39 Jor ^ S 39(28C0J 

(7) Hailbs Chimi Koy p iimn A. 13 

(2) PuddorooDN! Busco v SUan» CSium, W R 312 (1870) 

1 Ind Jur N S 220(1802) (8) Shama Soonduree r Ro2unioo<M'CD,24 

(A) laMiCTiandr ^Isnsab R41, 20 A. 442 W R. 71 (1875) 

(IS97) (0) Upendro LaU Bose, 6 a 675 (1881), 

(4) K*slo!ino t Rttslomji, 4 B 463 (1830) Gu<Ut«n p Kanhiiva tal, 15 A. 59 (1892) , 

(5) Kicwo S>“S *' Eshan CTiuml r 2 RajitBam r KalcaarAatb, 18 A 39C(IS9 'j). 

\\ } la 253 cifcd in 0 Kincalj ViJt to aanic cfit«cl. Bibco Soloman r AWooI 

(C) Fmliv Campbell t Co r Si«Jp, 1 Ind. Ma 4 C. L. Ik 300 (IS79) 
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information and belief ” In tbo last Allababad case cited, the venficatioa 
was m the following form “The contents of fc!ic petition of plaint arc true 
to tlio best of my knowledge and behef ’* and a iuU Bench of tbe Court field 
that although the verification waa not m fitnet comphanco wtb the Code it 
siibstantially complied with it A faduro to distiaguMh in the pleading between 
the facta stated on personal knowledge and tho^e stated on information and 
behef must of tieces'5ity defeat to a great evtent the object to be attained by 
pcnfication unless the person verifying is Jicfd to have made every allegahon 
upon prrsonal knowledge The rule has now been atnended m accordance 
with these luhngs and governs all pleadings A verification to the effect tbat 
the contents of the pkmt arc substantially true la not sufficjent,(I) as it con 
tarns a qualification which is a rnatenal departure from tho requirements of the 
Code (2) n an attorney ha\mg obtained icavc of the Court for ” 
means to verify the plaint himself, he sho* ’ 

account and not as tl 

merely as the plainti u. uugnt to see the plaint 

and \ cnfication and vuo attorney to sign the verification for Inn* (3) 

The General Bulea of the Korth Western P'rovjncea (4) and Calcutta High 
Courts (5) provide that all verifications ** shall correctly specify the dak 
place at which tliey arc signed ' Tbia rule has now been embodied w 
the third clause 

Course to be taken when verification defective —If the venficatios 
of a plaint is discoveicd to be defective at any time whilst the Biut w before 
tho Court of first mat-incc the plaint may be amended by the Court (6) B 
such defect bo not disco\ ered until the suit comes on appeal before an Appelwk 
Court such Court rnai if it thinks fit return tho plaint to the Coitri of 
instance to be amended by ifc But where the defect la auoh that it is co'ered 
by the provisions of sect 99 ante there is no necessity for the AppsUate 
Court to take any steps to procure the amendment of the plaint In any eftn 
a dt-fect III the \ enficfttion of n, plaint will not of necessity lesult m the diwussa 
of tlic flint (7) or m its being decreed (8) 

16 The Comt may at any stage of the •ptocecduigs order to 

Stnhmg eat plead he Sirucl OUt Of rt’W'* ' 

iHtJS plfirr/T 

or which inay tend to ..i*y un. jatr 

of the suit 

Striking out pleadings -^This is a general provision tikcn 
O XIX r 27 of the English Buies, lor enforcing the preceding ndes I 

(1) IVaggoncr v Browa, P How Pr 2l2 tli»t Code that the order fee amendment 

{Amer ) ceaW net fee ts«do eiier She settlejaei' ® 

(2) HukiaChand 0 P C 62 i isaire^ Barodo-ProgadBosov GrijaaathBor 

(3) Upemlro Lo-U Bo^e 0 0 0*0(1881) Chowdhory SC. L, J II (W5} 

ti) RuJo 1# c;lefl ifl Holcm Chand C P (7) RajJt Raw j KaW‘“ir ^at^l. 18 A 
C 025 (IBM) , 

(5) Pole 0 (8) Rtwlun Gazi t Tnra Ivo'aona Ci ew 

IC) Umler tie former Ct do U was heU Un Jl C IV ^ »71 
liavine tegar I to tho provi^jora of serf 63 of 
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language is wide, but its operation has m England been to some extent limited 
by the decisions given on it Although the rule expressly states that the order 
may bo made “ at any stage of the proceedings" still the apphcation should alwaj s 
be made promptly and as a rule before the close of the pleadings , or the Court 
may, m its discretion, decline to exercise its jurisdiction (1) “The rule 
that the Court is not to dictate to parties how they should frame their 
cases, 13 one that ought always to be preserved sacred But that rule 
13, of course, subject to this modification and hmitation that the parties 
must not offend against the rules of pleading which have been laid down 
by the law , and, if a party introduces a pleading which is unnecessary, 
and it tends to prejudice, embarrass and delay the trial of the action, it 
then becomes a pleading which is beyond his right ’ (2) A reasonable latitude 
must be given (3) Not every pleading which offends against the rules will 
be struck out The appheant must show that he is in some way prejudiced 
by the irregularity Still, “ the defendant may claim ex debilo jusUIkb to have 
the plaintiff’s case presented in an intelligible form, so that he may not be 
embarrassed in meeting it ” (4) 

“Unnecessary." — The word unnecessary" was introduced into the 
Enghsh Buie in 1833 But the mere fact that an opponent’s pleading contains 
some unnecessary matter is not sufficient ground for an apphcation under this 
rule A statement will not be struck out merely because it is unnecessary, so 
long as it 13 otherwise harmless (5) It is no part of the defendant’s duty to 
reform the plaintiff 6 pleading or to dictate to him how he shall plead, or wee 
iersa But if wholly immaterial matter be set out in such a way that the apph 
cant must plead to it, and so raise irrelevant issues which may involve expense, 
trouble and delay, then the irrelevant matter will be struck out, as it will prejudice 
the fair trial of the action 

“ Scandalous " — As regards “ scandalous ’ matter, the Court has a general 
jurisdiction to expunge it in any record or proceeding (G) and apparently, 
according to the English practice, any person may make the application (7} 
Allegations of dislionesty and outrageous conduct etc, are not, howeitr, 
scandalous, if relevant to the issue (8) “ Nothing can he scandalous v lii< li is 


(1) Cross V llowc, r2 I* J Cl» 042 Se© 
Annual Practieo, froiu which following notes 
arc taken , and soo the Iscw Fleming, etc , 
Oo t Kcssowji Naik, 9 B 373 381 (1885) 

(2) Per Bowen, L.J, in Knowles t Roberts, 
38 C. D 270 

(3) Tomkinson t S L. By Co, 67 I*, T 
358 

(1) Per James L.J , in Daij r GarreU, 7 
QD,r.486, anlsecBatsoni RodwcU 3 
a D 3S0 

(5) Per Chitty, J , in Rock t Purssell, 81 
I* T Jo 45 , see the remarks of Ksy, J . in 
Tomkinson r E. Ry Co., 67 K T , p 306, 
and Hocking * Co . Hockinij 3 U. P C. 


391 . and see as to prolixity and irrtli tan v, 
Kesablal Day t Treracarnc, 3 B L. F Aj i 
13 (1869), Keshadji Kaik t Ka.sarvan,.i 
Ardcsir. 10 B H C P. 425 (18, d) biuall 
woodt Parry, 1 Ooryton 89(l&,t-r) if 
Kew Etenuag Spinning i-tc ,0 » 1 < 

Bowji Naik, 9 B 373, at j 3nl (Ic j 
Boolee Singh p IlurobuiiJi ’Sjia ‘- 
W P. 212(1667) 

(6) Scton, 31 Jvuil 1 

Miller. 64 L. J CL iJ’ 

(7) (YacItneU • J < ' 

(8) Frrrrtt t i//’ , 

Rabrry r ifiini* I 1 
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relevant ’ (1) “ The mere fact that tliese jmragraphs state a scandalous fiu 
does not make them scandalous ” (2) But if degrading chatgts be made wLicls 
are irrelevant, or if, though the rharge be relevant unneeessir_j delaila arc 
given the pleading becomes scandalous (3) The solo question js whether the 
matter alleged to be scandalous would bo admissible in e%Tdcncc to show the 
truth of any allegation m the pleading which is material with reference to the 
relief prayed (4) 


“Tend to prejudice, etc” — The Court is “disposed to give a hberal 
interpretation “ to the words “ Tend tojir^udfeoyemiarrais or delay the fair im\ 
of the sutl ” (5) At the same tunc parties most not be too ready to find them 
-^eKes embarrassed If the defendant does not make it clear how much ol the 
plaint ho admits and how mucb he denies, his pleading is embarrassing (0) B 
lie docs not make it clear whether he is traversing the aUegattons coatamed m 
the plaint or objecting to tlicm on a point of law. his defence will be struck out 
as embarrassing (7) In neither case could the plaintiff safely join issue So a 
plea of justification is embarrassing if it leases tho plaintiff in doubt what the 
(I« fendant lias justified and what he has not (8) But mere probity is not 
embarrassing (^) Nor will a statement be struck out as embarrassing njcrely 
/jeeatiso the otlier party declares that it is untrue (10) The mere fact that * 
Statement of riaun embracessevcralcausesofacttonisnot, occonbng to Lagh^h 
practice, ombarrassing, if they arc distinctly pleaded m the alternative A 
(.Iciim for alternative rehef is not crabaixassing (13) So any number of iMon 
sistent defences may now, in England, be pleaded to the same cause of aclwn, 
and their inconsistency is not “ embarrassing ’ to the pleader ( 32 ) 

Bat if a claim against executors personally in tbcir private capacity he 
improperly jomod ivith a claim against the estate of their testator, it will K 
struck out (13) So where several plaintiffs or several defendants are impropci^I 
joined m one action though the causes of action be separate, the pleading will 
bo struck out (14) Where a pleading is defective only m the sense that it dees 


(1) Per Cotton L J , jn Fi^bor v On«*n, 8 
C D p f53 

(2) Per Brett L J , m Mdlmglon t Loi-ing 
fi Q B D p IDC 

(3) Duncan t Vcrclvcr (18"0) W N (4 
BJal 0 t Alhion Asauranen ^ocjety 41 J 
C P GG3, Le«v Asbwin 1 Times Rep 291, 
aicGucLint Ralli, 91 1 T Jo 12, Coyle t 
Poriiing, 27 W B (Bog) 529 

(4) fielbournc, L.C, tn Cliristw x ChrUtie, 
I R 8 CJi •lOO, Cft'iljin v CVatloch, 3C D 
I'G Wintneyv Jloignanh 21 <) TJ 1) 030 

(5) Berdan i Greenwood, 3 Pv 3> , j 256 

(C) Brilisli Lan 1 Assoeiahon « Foster. 4 

litnes Rep 374 

(T) Stokes V Grant, 4 C P D £5 

(8) Fleming t Dollan 22 Q B D 2S8 , 
ond see Davjs t Bdling 8 Tiroes Bep. 6S 

(a) Weymouth » Rich I Times Rep COO 
ireapr Vam%2Q Jl D l>in 


(lOJ Per Braraneh I J. m Turqua'il *■ 
Fcoron 49 t 1 p 544 

(11) BagoS t ra«OD, 7 G D P 

(12) Pe Jlor^an 3^ a D 492 , 35- r hn » 
Greenwowi, 3 Ex. D 271, 255 

(13) IFJiftuortJi V Darbi^lure, 41 R 

(^06)317. C3L 1 2 * 0 , for that licontrirj 

to O 18, r 39 of the 1 n^rbsh roJrs 
(») Smith t pichard‘on 4 C P D ^52 
Sao<fcs p \\Ud<m*tli (fSW). I Q B ' J’ 
Smurthwoitp * Hsnnay (J?*)?) A C. 4*^. 
Sadler » G W Ry Go A JhdJand By ^ 
(ISW) A a 450, Comer* Coiil lodge (ISW 
IQ B 348, Stroud i Lawson “ 

Q B 44 Wallera i Green, 2 C3i. O'o 
(1KJ9). Fi-ankenburg i Ct Rorsetess W 
mgeCo (1000). I Q B 501, KeotCoft'vo. 
V Martm. J 0 Times Rep 4S« and RM 
to Atmual Ih'nctice 0 JO, rr 1, >, where* 
the cases are cited 
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not contimp-vrliciiUrs which it ought to contain and thus deprives the opponent 
of information to which he is entitled it la not cmharrassing in the strict 
Rcnso of the word (though that epithet is often applied to such a pleading) (1) 
and application should now be made for a further and better statement of the 
nature of the claim or defence under r 5 and not for an order to strike out tlie 
pleading under this rule 

17 The Court may at any stage of the 'proceedings allou [< 
Amendment of plead either party to alter or amend Ins pleadings xn 

'"3* such manner and on such terms as may he just, 

and all such amendments shall be made as may be necessary for the 
purpose of determining the real questions m controiersy betuecn the 
parties 

18 If a party uho has obtained an order for leaie to amend fc 
Failure to amend after does not amend accordingly uithin the time 

Imiied for that purpose by the order, or if no 
time xs thereby limited then uithin fourteen days from the date of 
the order, he shall not he permitted to ainend after the expiration 
of such limited time as aforesaid or of such fourteen days, as the 
case may be, unless the time ts extended by the Court 

Former and present provisions— The present rules are in very raueh 
more general terms than sect 53 of the last Code which they replace Clause {a) 
of that section dealt with rejection of the plaint for vrant of cause of action 
This provision has now been referred to 0 MI r-ll Clause (6) dealt with 
return for amendment under certain circumstances which are expressly state i1 
(i) (ii) (m) and (iv) as to which, see jost This return was before tlie s' Itl 
ment of issues Clause (e) dealt with amendment hj the Court at any Inn 
before judgment The section also contained the important qualification t) al 
no plaint sliould he amended either hj the Court or h} the part) so as I o r rin m 1 1 
a suit of one character into a suit of another and inconsistent cliaracli.r 15* f 
1 ) iintmir out the extended scone of the nresent Code and for the hctU r iiii'l r 



074 


the code or CIVIL rROCEDCRr. 


rrasT SaiEP 
0 6, nr 17,1^ 


it wai nude It u submitted aho ttiat notice pUould lu-vo been g^^n, tiw'tidi 
1 ;rC held 11, .1 . party haa not.«, o! the sa.t 

faet that the plaint naa imder such teedant C’) rai* 

lu.n d,d cot m,U,fy the decree thereafter inaitW ^ *''“A "JiLjt) 
simitarl, apph H neither party apphed, the Court 
of Its cn\n motion lu the epeciho cases therein mentioned, retw F 
the part, to he amended by tom so a, to remote the tf T. 

,h,el m..h. ev,rt to It The party himaelf then amended la. pM 
,mde. claoae (t) the plaintiff need not have amended at all a I 

was letnriied lo him, bn, il he Ad not he P™ 

The Ortgmal ('.™t could not. unless acting nndet the “d® “ “ ^ 

Court, retain a plamt after settlement of l*™'’. for “'*"‘^,‘1 „„aed 
power to amend lias with the Colut alone (f hnt if «'« f “V»rtW 
amendment and the fact was only discovered after , fg. It was 

the tw could amend the plaint at any time >>etae judgwn 
appucntly not intended by the Legislature that the fa" 

should take an, form other than that of an amendment g ^jnenimmi 

of the plaint, and the Court was not SteaiglA 

so as to reciuue that a plan should be appended to the P'»“‘ ,Jturtiea 

mcidentallj cspicssed on opinion that a plain,, “j sga.a fK 

Im amcndnicnt and amended accorAngly, could not bo ohtointd 

amendment (7) In oases ui which leave under the V'/Xwed »> 

prior ,0 the institution of the smt, H e a ™st ha taUn to 

would introduce a new cause of action, for the grant of “'“ ““horsed by 
i,hte to the suit as put forward in the plamt on >7” ’/had ‘-> ^ 

the Judge accepting it (8) tt-hen a plamt was however, 

hved within which the amendment must be made (9) 
h-id a discretion to ettend even after the tunc onginaU} J xrns 

had expired (10) If the plaint was not anicmkil ’ftitliin the tim 
ii jpftcd under sect 54 (d) {,on of 

Clause (i) of sect S3 of former Code.-A defcot ^ '"pelote «>• 
a plamt Ad not of necessity reanlt ill the disnuswil of the suit (11) ___ 

IV) 


(J) SvViUio ( f/olab, 3 t N 371>(lt{n7} 

(2) bcc DvmofUr Da'« e (.opaKbvml, 7 A 
7'i atp eatlSSl) In Mutbftpiwi ’llnthu, 
27 M 80, 84 {t003) Sir A Whjtr, CJ, 
hnwchfr sflitl ‘ Tito C’ode apparently doe* 
not <ontempUto an application by a latty 
that a plaint be aniendcfl and proccwlmg* 
BtajCfl till till amendment i* matle ” 

(3) Itajit Pam « Katciar Natb, 18 \ 3% 
(I8<>r) 

(4) llaij Kalh v Chowaro, 2S A 218 
(1003) [misjoinder of caii'es of actionl, and 
«cenaU*,j)«d.O MI r il, “ 

(■»> Pajit Itftin t Kaleaar Nath. *B/aw 
‘v“t ‘ail !51iii<.iH t Ua«iv,^n t‘ 'V N OHO 


(C) Clienba^wv r nmlMii 
(ISS^l) -r , o V f:i 

(7) Bftdf «n m«v t M«5n»"mft'h - 

(l»S0) ,, ,n 15 nt 

(8) Rampurtftb i Premi.iil'ib ‘ 

(!«»} . 1 V 11 C R 

(9) See Ismail t Aruim.ga, 1 » ’ 

427 (1883). a«d tJ^e same 

memorvndum of appeal hiieoPartab. 
Oholam.SA 875(18MI) a>,„1(5P 

(10) BhagVkftndaa Bagla « HajiA . 

SbKISHI) ,j. 18A SOO 

(11) Rajitltamr 

{18«M>) In Shama boondorc, » . j.^n 

*ua«. 24\\ It 

wa* faW. Urn amt wa* h‘hi t 
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of ll o jiUint ulioulil liiM* W''n rrlnrnr'd for at»oT)(lm<‘nf niitl if 

llio > rnfinlion wa^ (li«ro\rrr<J to Ix' tWortnc at nny lirno wliil»t tlio niiil w n 
Ix'forc til** CoiiTt of flrat in^fanro, llio phint miffltt l>o mi/'ndol lij tli<' Court 
If hkIi «I' fixl «a' not «li^ro\frf*l riinr in ftji|v’il !n'f(*rp nn Ap|>rllitp 

Court, Rurli fV'iirt if it thnuplil fit rrliirti tlic jliinl to tho toiirt 

of first in«tinrp to l*p ainpn‘!«l I*) if Hut wlirrc tlir dpfppt was mirli 
tlml It ro\rrPfl I'V tlio proxi'inm of rtrt 678 of Ihat Co<1p, thrre was 
no nrofs'ity to taVo anj rtopa to prorurc the nmrnilmrnt of tlip j>hint (!) Tiie 
Allahahil Iliph Court liaa in i*ome ra«e« rrmantlnl the rur un<Irr nect 'ifi2 of 
the former Cmlo with an onlcr for the return of the plaint to tlie phmtifT for 
«liil} rtynin,’ an<l \rnf^in;j the faim* (2) . 

Clause (II) of sect 63 of former Code— n< repardi rlati’e fii), 
0 \ If. rr 1-G, finte The peueral intention am! ineatiiiip of a plaint should 
1 k« rrpartlM and it should not l»e refurne<l for want of correetnpM upon 
prounila of slipht and immaterial mljlaLe (1) If a plaint waf defective in 
form or vrantinp in preri«ion it should he returned for amendment and not 
rejected (4) Under the rides of the Panjah Clnef Court an attempt should 
he niftdo to remove andupuifv m the statement of nn} of the partieulars 
before resorting to the return of the plamt for amendment (5) For an 
mafance of a plaint eontaming parlietdars other than those required, see the 
rase cited below, (C) m which the plamt was argumentative nnd referred to 
evidence, and rontained a praver for the criminal juosecution of the defendant 
^^^lero the plaint disclosed a cause of action, but not with Buflicient fulness, 
It might be returned for omcmlment or amended ; but if this was not done 
tho plaintiff was at bherty to prove an} cause of orlioii not inconsistent with 
the plaint (7) 

Clause (III) of sect 63 of former Code. — See ns to non joinder and 
misjoinder, 0 II rr. .I-T Tim Court might return for amendment, but 
a part} was not to bo prejudired lieeaiisc tim Court had m its absence 
inadvertently admitted a plamt which vsas multifarious The defendant liad 
a ri^ht on a motion to take the i>Ijmt ofl the file to raise the question of 
misjoinder of causes of artion before or at the scfflement of issues (8) If 
the cause for suing one defendant was different from that for suing another, tho 
plamt should have been returned for amendment In the e\ent of seriniia 


wronj;Iy ilixmiHhpil tie <Ie6n<Unt hating 
a<Imitte<l a coa'ijtlerable portion of tho 
[taintiflB claim snl taLrn no ohjetlinn to 
the scnflcafion fioo also Koj Sloliun e 
Puhoo fefiDoduTre, 10 W U. It’S (tSOO) 

(1) Ilajit Ilam t Katesar Xath 18 A 390 
(18%), folL, Chandi 'fal t Dewa Sngh, 
18% P P No 48 

(3) Fateh Chaml v tlansab Rai 20 A 443 
(18»7) and cases therein citfil 
(3) See JIu'soorie Bank « Harlow, 9 A 
188(1886) , ami irt esaminingthacorrrctneas 
of a I laint the allegations if in the present 
tense must be dinned to rehtetothedWe of 


scnficatioR Prinillc r Caruthers, IS N ^ 
12*5 (Amer), nted m Ifnkm Chan I ai\r 

C3I 

(4) Pitambur M okerjee i Ifnrro Narain, 

ier4,\% R r,o 

(6) 8 2 r 1 (1), cited m Iliikm Chand 
C P C C31 

(6) Biahen Sahayo e lircrKiahorc 81\ R 
398 (1887) , and as to prolixity, ib , an 1 
notea to O \ If rr I-C 

(7) I ucthre Proa t Bnnlabun Dcy, 12 
V, R 313 (1809) 

(8) Ram l>yal i Pam Rochl, II W P. 
371,376(181 9) 
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multifariousnea^ being discovered at the first hearing fhe Court might on tLe 
defeadant’s application hefott any evidence was lecoidcd, require the plaintiff 
to elect which cause of action he would jmoceed to trial upon, and should direct 
the remainder of the claim to he withdrawn and the iilaint amended 
accordingly (J) Whilst the Court could not return the plaint after settle 
mont of issues it might amend it at any time If there were misjoinder of 
causes of action the plamt might be amended by striking out the part which 
was not properly joined (2) Inhere there was niisjoindcr but the first Court 
proceeded to trial not having returned the plamt for amendment or amended 
it lb should dispose of the case on the merits (3) There was nothing in the 
Code to wanant the proposition that when a Court of first instance decided a 
question of misjoinder in. fai our of tlie plaintiff there was on end of the matter 
and the defendant was precluded from raising the question m appeal (•!) 
AVhere however, a suit was not objected to on the score of misjoinder of 
causes of action at or before the acttlement of issues m the Court of first 
instance tlie Court seeing, m second appeal that the suit had proceeded 
through three Courts, did not feel justified in dismissing the suit 15) The 
Appeal Court might dispose of the suit in the mode m which the lower Court 
ought to have disposed of it if it hod licld as it ought to hove done, that 
was a misjoinder ami might direct that the plaint be returned for anieml 
ment (fi) 


Clause (iv) of sect 53 of former Code —See notes to 0 li r 1 
Amendment by Court under clause (c) of former Code— Tliw 
clause did not form part of the Code as enacted in 18S7, and together with the 
words “ al oi m dauso (i), was introduced by sect 0 of Act ATI of 1838 (") 
The words ‘ at any time hefore jxtdymenl meant substantially the same as the 
words ‘ ot any stage of the proceedings in the corresponding Engbsli nde 
0 28, T 1 under which lease to amend was refused after judgment, bu 
an amendment iru^t be made at an) time bo long as anything 
to be done in an action, though it be only the assessment of damages 8D< 
e\en on an apphcation for a new trial (8) Under clause (c) the Court iWe 
might amend at any tune before judgment but not after (9) The plaint stiu 
lemained on and was part of the file although the Court might depute an} 
person selected bj it to take the plaint, for example, to a pardanaslun woman 
who was plaintiff or to a person who through lUnesa was unable to 
Court for the purpose of its order being complied with Any anjemlmcn 
under such circumstaTices v.o\jld W an amendment by the Court itself Uiu '**' 


(1) Instruction? to Judicial Oflicer8(Paa;Ab 
Chief Court) s 2 r 1 («j) , * 2 t , 
Hukm Cband a P C fi32 

(2) Cults f Broun 0 C 32S, ot p 332 
(18SQ) 

(3) Kishna Ram t PaJnnini Sewak, 0 A 
221 (1887) 

(4) Slulhappa r Jfuthu, 27 >L fW 85 
(1003} N>enow, 

(C) Sanna r t*an*}«i ’> J* Jl 185 
(1003) 


(6} bin^anmial t Aenkatammal OM ^ 
(I8S2), Ramanuja, \ PevanayU, 8 U 3< 
(1885), Salima Eibeet fel.eikb 'Juh?Btms 
18 A 131(1B95>. RajioKuan IletiBi 
18 A. 432 (I80C) 

(7) See for tho earlier law, pinioOf 
Copal CJiand. 7 A 7!) (18^), 
Doasre.SP 000 {18H1) 

(8) Arniunl rreetiei JOOa, p 3 
(iq pcrcu-ali ColWlM tf 

c. nil {1000} 
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t!it^ fhu't' llif aiiirn.lnirnt iintli* l»_v «r«lfr of llir I'.mrt, nn<l flic I’vly 
hatl 1o comj'h witli it Ktirtlir, if tlm ftitM*n<linriif was onr pninR fo tlic 
maintenance of the pmt ami tlio defrrt in the j>Kint wn' not ili«cn\rfr»l until 
the nut pel into R ptii*m’or Court on iippeal, the Appellnte Court coiiM either 
onler the nnienilment to 1*0 inaile m that Court, or, for example, m n caae m 
wliich there Ind l>een not only luisjoiniW of pattira hut mi'jotnder of cau'ea 
of neiKin, the Appellate Court mipht order the Court of fir^t in*lancc to do 
a\hat It oupht f<» hate done at the projicr atape of tlie amt when the suit wna 
lieforo It, and return the plaint to the parlies ao that they inipht iiiaVe their 
elertion as to which of them wia to eontinue the suit, and might make the 
nece-'arj amendments (1) 

Amendment by Appeal Court under former Code. It mis hcM 
under the CcmIc of 18SJ that an Apjicllatc Court had j>oner under ucct oS- of 
that Code, read vith acet o3, to allow an amendment of the plaint (J) Tlio 
.\ppcllatc Court might itself ha\c made the ninendmcot or directed the lower 
Court to do ao There arc man* e-Keam whieh aniendnn nts ha\(* hecnaffowid 
on app<‘al. and suits ha\c been remanded 0) for re-lnal on omcniled plamtH (1) 
The High Court, m special api>eal, has nUi directed the lowir Appellate 
Court to amend tin. plunt ha the insertion of u prajtr for declaration 

(I) lUjit lUmr KsloMrXitU. 18 5 t»«l *n> Ijngsnamsl » \rnUt*tiiMmI, li M 2 l'i, 

(IS'Kl), in whuh sn amendment im-lT ill (I 8 si). m whiih il wb« said tlisl tim 
ilau-sj (c) IS ihstinguidied from lh*t tosler <..ufi Kli»ut>l di-.!-.- i.f tho suit 

itauv* (t) M* the iiiikIv in «hii li the I >»i r < otirt oiiglil 

(J) I’ajali 'f dun r Nsniilr» to hi«o < ( il 

1\n>hna, 5 C. N. 2*3 t''U (I) lUja), IVnn Vtnliini » Namidru 

to IViay tuuii'il, 37 1 A Sitl'Vi), J7 C Kri»hn« 6 <, N »i |> JT'l iiiid int<s 
' ' ’ ‘ ' t|„,n iitxl, Bti'l Ram llojnl » I'.ijali 

■ • Oj kkUhh, is \\ It li3(l87(.), t'lrdarsiiuji 

e UanpalsiD^ji, j | ]. 305(1885) , KanailliAi 
printed 111 appeal it nol a«ked for m Cvurl « t vny^riator ot 1 uicols, 1 U. 2J» (1870) , 
of Tint mstaucc. Annual Fraitin, 1005, Niikantlispjn i Magi'.trati, iti. , (> 11 7MJ 
p SO*), though this IS a matter which «o each (1880). Balirnm i Magistrali, etc, 0 15 
ea«, mast he determimd on its own circum 4>7i(l88i), Joseph i Sobne, 18 \V It 421 
stances secEcklmt Little, 6 Times It 300, (1872) , » e , «j Jt I,. R ni , Lingammal t 

j>o^l Ihc Appellate Court may similaTly \enkatamihal, ti .M 230 (1882) This has 
amend the raemorandumofappial IVnival been done m siaiial Bi>i>eal Daboo t 
t OdWtor of Chittagong, 30 C OtO(lflOO) luwa.llXl R 222(1800), Lhaiu Itam t 

(2) 'I In view cspressid by Rami iiH, J , in Hhagirath, »J ( 002 (180 j), Xmwp-v i 

Uhani Ram t Bhagirath, 22 C at p 714 l.anpati, S I! 181 (IBSQ). Rulhabai t. 
(1805), that an amendment cannot bo made bliamras, H 15 lOS (1631) , Ihakur Ragliti 
which in\ol\es a remand, and that an maud natli)i t Sshah Lai, 10 A 320 (1807) , Han 
IS not justified except in tho circumstances Oopal i OokaMas, 12 15 158 (1887), Nara 
mentioned m ss 602 or 6CG of tho former simha e Suryanarajana, 12 M 481 (1889), 
Code, has not been accepted There are bhjam Chanil i I.and Mortgage Bank, 0 t 
somo observations, however, m Bai bhri C9>{1S33), Seshamma t Chennappa, 20 M 
Majirabat 51aganlal, iQ B 303 (1804), but 467 (1897}, Kriahnaji t Sitaram, 5 B 490 
these and some others as to the powers of an (1880) , and oven m the most advanccdstago 
Appellate Court were not necessary for the of tho suit before tho Privy Council Mohum- 
decision, tho basis of which was that tho Died Zahoor t Rutta Koer, 11 M I A. 468, 
charactcrofthcBuithadbeenchanged And 487(1867} 
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of the plaintiffs’ riglife and to re*Iicar the appeal (1) It has, howe\er, l^eca 
eaitl to be undesirable to allotp amendment in second appeal when the plaiDtjf! 
lias in two Courts never contemplated ifc, and Jias even gone so far as to persist- 
ently mamtam Ins case ns originally brought (2) Amendment has been refused 
with relercnce to a state of facts occurring since the decision by the origisa! 
0ourt.{3) Amendment Las also gcncrany been refused where the plamtiii 
persisted throughout that the sml as framed was maintainable, and pcrmis'^ien 
to amend was not asked for m the loner Court (4) In a case where no amendment 
was asked for and refuaed in the Court of 6rsfc instance, but, on the other hand, 
objection was taken in the loner Court, and the plaintiffs elected to take aa 
issue and to allosv the suit to proceed subject to the risk of an adserso decision 
the Court said “ it is true that, as a general rule, the plaintiff may be j«?r- 
imttcd even, on appeal, to amend the plaint when he bad framed ifc 
under a mistake or erroneous adsnee, and the other party could be adecjuatcly 
compensated by an award of costs, but it must bo obsoried that when 
amendment might possibly treatc a necessity for fresh written statements and 
for fresh is&ucs, and practitaU) amount to a trial dc novo from the commencement, 
it is much more convenient to lea\e the plaintilla to the liberty of malntaming 
a suit for ejcctuicut, so that the opposite party might in no way be prejudiced 
m his defence or harassed with » second trial of the same suit.” (3) The stage 
of the proceedings, whether in the original Court or Court of Appeal, at which 
an application for amendment is made might effect the question whether d 
should bo granted, as to which, see jmt 

Proviso to sect 53 of last Code — The object of this proiiso vias wly 
to prohibit araendraents which m\ol\cd the trial of issues substantially different 
from those raised by the original pleadings (6) Sec notes on “ Change of character 
of suit,” posl 

Present provisions as to amendment — R 16 is taken from Kagh-h 
O 10. r 27, and tr 17 and IS from O 28. rr I and 7. The I'tter 
rule proMdes that on failoxe to amend the order for amendment bccoiiics 
void R 18 more specifically states what the effect of a fiulure to amead i» 
From a rev icw of the preceding case-law and the provisions of sect. 53 of the 
last Code, it wiU bo seen that the present powers of amendment are gi'Ci^ 
much wider terms Amendment may be either by the party or by 
Court. No mention is made of return for amendmeat, but this may t® ® 
place where the party applies or is directed to make an amendment ^ 


(I) Nara«iittha< feurjanarayana.liM 481 
(l8Sy), btslianima t Chcnmipj*®, 20 AL 4^7 
(IbOT) 

{!) burendra Karaiii « Hhm 22 V 762, 
75U (1801); liottcxcr, iti Eekliti r Little, 0 
rniiM 11. 3Gf>, it held that till' t* A Imd 
j-jwtr to Bmor«lc\cn whore Ihc Court Ik Jow 
nffiml kaio and tin olkr ««i Cedin' <! 

(I) l-oMivla t I’lnmi.kM, 12 M 1 M> 

(11 Joj,i iiilra JifiUi » I’rirt , 21 12 5S1, 


588(1897). ObhoyCSohmdf Hurjehurn.*^^ 
277, 278 (1882) In I>uTga Prosad t 
itob. 1 A 601 (167SJ. the Court refit'll 
allovr an amendment as tlio I'laintm * 
haio offered, but fbd not, to pay 
whir It he Bubscqucutly offtml lt> do « " ” 
brought i(U suit 

(6) Narayaua t. bhaiikunnt, 15 -oj.— > 

f****** . M -aw 

(0) LokiihunpiM t Xii;.'! Ikdib, 

(IffVl). 
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timo i< fiml At l<i wlifn tlto ninriKlmriit nuit In' imilr* It. iiii} be *‘nt anj 
utag" ol tli<* j ’ At t«» tljr nx'iTting of Ibii trrin, ti {<• nnti', “ Anicjiil* 

itirnt 1 ' Court \mPTulinrnt max In* lij tlic Court of fir't m^tincr or 
njippal, thoupli til'* prinrijilrt ti|Mm the Appellate Court will proccdl 

in puch nre in pcneral those stAteil At regardt inisjoindcr, hci 

nowO I r n, <) II r 7, nn<l fret As to anicmlrncnt of npplicatioiit for 
rsorution, ^ec O XXI r 17 An cxtiemM) important nmcndiiient it the 
omission of the proM«n m ecct M a matter Khieh is dealt with potf ns nrc nUo 
the general prineij>les on whirh ninendiiirnt will lie all iwed It max l>c hroacll^ 
staled that in all cases where amendment has hitherto been alloweil it will bt 
permitted now, and that in man) instaneea in whteh it lias been refused it 
would be allowrsl under the present proxisions, the object of wbich is 
to extend to India the lilietnl pnnctplea whicli goxern I nglish Courts 
under which all such amcndmeiits are made as arc mcesnarj for determiiuiig 
the real rjuestionsin controxers) between the parties subject to certain ijuuhrica* 
tions which nrc hereinafter «tatc<l 

Caeo desired to be made must bo raised — In the iirst placo a 
iju'stion not raised bj the plaint might not to be decided bj the Court (1) 
Hie ludirial Committee has heldfi) that thougb it is disj>osoil to gixe n 
libcw! construction to pleadings in Indian Courfu so as to allon cxerj 
rjuestion to bo raised and discussed m the suit j-ci a plaintifi cannot U 
entitled to relief upon facts and documents neither stated nor referred to in 
the pleadings The determination m a cause must be founded upon n ease 
cither to be found in the pkadings or mxoKed in or consistent watli tin 
case thereby made (3) E\en where it was argued tliat the plamtif! had been 
misled by xanous representations made b) the defendant into framing his 
suit as it was then framed, the Prixy Council said that exen if tliat were so 
it xrould not empower them to depart from the rule, which has alwa>a 
prcxailcd that a man must recover according to his allegations and his 
proofs, and that it xvould not enable them to allow an entirely new caac to bo 
brought forward winch was not set up or hinted at in the plaint (1) 1 uxthcr, 
it 18 to be noted that stricter rules as regards pleading sre enacted bj the present 
Cod'* 

Matters m dispute should be ascertained not Dnl> from tlic plaint and 
answer, but also at the first hcariDg of the suit when issues are settled . iiid 
any indistinctness in the form of the plaint does not rciiiure that a decision 
come to upon issues fixed in the lower Court between the parties should be 


(1) Utjlv Gungftrom,2 U II C It AC 
J 1T0(J8M) 

(2) Molmmmud 7ahoor t Diakoor 

ranee, 11 M I A 4C8 (1807) 

(3) Mylaioro lyasawmy t \ioK»y 14C 
801 (1887), 8 e, 14 I A ir8, I alien 
Cliumler i Shama Churn, II iL I A 7 
(lS'i7), Xmccruonwa t Abciloumssa, 21 


I A 100 at ; 107 (I8"«) A n 

only entitled t< sueiee I U]h>ii tlic cau<u of 
action alleged b> luin in Ins ] laint Sheo 
l*rasad c Lalit Kuar 18 S 403(1890), 
tromChisiaajK bakharam 17 11 3C5(1892) 

(4) Goja-c Lall 1 Musat bree Cliuii Iraolci, 
IV W 1. 13(1872) 
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aside (1) In tlic case cited (2) the Privy Council said ' fcome inipoitancc 
was attaolicd bj learned cormscl for the respondents to tbe manner in wludi 
the plamtiH & case waa stated m the plaint, but their Lordshipa arc o{ opinion 
that in dealing inth the case they must look not to the mere wording of tie 
plaint blit to the issue which was settled for trial and to the manner m wlncii 
the case was treated bj the lower Courts ’*(5) In the case last cited it 
pointed out that the object of the plaint was mcrelj to bring the matter in 
dHjiutc before the Comt but it was for the latter, upon the atatements befor* 
it to determine the real issue betwen the parties {i) The substance and not 
mcrt-lj the form, of the pJaint must he looked at IV here a plaintiff in farm 
seeks for confirmation of poaseasion jet sets out and states circnmatances 
winch are in themsclvea a dispossession tbe suit should be treated really as one 
for recovery of possession (5) WTierc a suit remuns substnntiaily the 
as one for rent the fact that the plaintiff claims bhoxchc rent wdl not diseutitie 
him to a decree for nugdee rent, the defendant admitting that rent of this kind 
was payable (6) 

Where there is a alight variance between a plamtifi’s pleading sod fiw 
» vidence but the defendant ha« not been misled thcrohy or induced to rcfraia 
horn ealimg i vidence the plaintiff a suit should not be dismissed (7) Tliougii 
i plaintiff does not prove the precise claim which he nnkes il he » 
stantiallj right he ought to have a decree and not to be left to bring anotlier 
suit (8) A plaintiff who brings forward a l>o« i fide case wlucli he proves in 
substance tJioiigh not m form wiH be issiated bj the Court but 
absence of such special circumstances no such nesistancc will be afforded { ) 
It IS not a rule of universal application that a plaintiff who claims too 
or fids to adnut reasonable deductions from his claim is thcicforc to W 
deprived of that to which he is IcgaUv entitled (10) It might promote lioncstj 


(l) VI ulvic Al) looilah t Vlujttvo lUlocii 
l^U B 280(1871) 

(’) Baja Tup t Bam Baiam 7 \ 1 II 
(1834) 11 1 ^ i4J lGi> [clsim based eo 

cu-stom and law tlecrecO on jv vj 

(3) Sen also Arbuthwot I Bctt» OBJ B 

2 1 s e 14 VV B 181 ^18 0) where the 
case wa^ erroneously stated jn tho jSaint bat 
it wav hell that the suit aiiould not J»>e 
been dismissed on that gronnl as tie tasnes 
ratsr-d admitted of tl o true question ten g 
trie 1 The substance and not tbe mere 
literal wording ottKo issues u to be irgarded 
Hunooman Petsaud r Vlmsi Baboocc i 
VI £ \ at r 411 (1850) 

(4) D«t inShibKriatot Ablocd GC 002 

003 (1879) where it was pointed oat that 
the form of tie jlaint made no dificreneo 
as regards the Bubstantial ilcfcnco m Iho 

(5) Miulvic Vbilocdlah r Shah* WvlJ^ 

» olWn icn R 2-(l8n) KaslecAath 


t MoKtah Cl umler 2o V\ H 
Besh Dharcc t Nathonir 21 I’ •' 
(1875) Aimrltosemt Inambsni 1‘ ' 
L. R 443 (1882), Champa »aii U'W"-' 
Jl C L. K 451 (1832) , hnt «eo Smsaf 1 O’ 
V Indraguti Roy, 25 VV K 0 
fenetput i Govsain 4C 40(1878) 

(C) Mu«t Bibcc 1 Bbsgul 21 W • 

(7) 3lanehDrda«s t JfanekUl 17 

(1890) , 

(8) Roylvishorco Horcs-Mohun l^W l 
195(18"3> 

(9) Tcrictputi Gossain 4C 40(18 8) 

(10) Muhammad Nwmat i GUfTsi ilu 
hamraad 21 A 272 2“3 (1809) In 
Alamt BafatAlam 12 A 556(1680) d 
held that tlia parties on both aid * . 
oventsted thoir interest jn the courty®!^ i 
suit, but hal not made allegations mcon 
aisUnt With tho wso of it, which tie 
awarded tl cm 
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ntiiMup lit4;.itiU i( t\«t% I'Ktnltff »l»c) i1oiniml<'<l tiinrc tlnn Iim dno, ninl win* 
fiiipj'orlril liH bj **f btprt^, «rn nntir to {oTTrit tlic nhol'' 

«’l hn fUnu , but It 1 % nlmo«t lo »i\ tlmt thnt m not tlir Ian Such 

a I'lunUfl Ilia) ]iro|wrlj l>c imilctcd in coatf ft !i** nn) piuiislicd m n 
«nnmnl C<mil , but i( lif* a Roo«l raii«<* «d arlion n mil Court muat fiiN* 
liim n d<'rrr<' for an much «>! hia claim aa li<* auccnrda in catabhsliinp (1) 
While n I'Uintifl must Ik* limited lotbe ca«o nhirli lie puts forward in the plaint, 
he Ilia) put forwanl .an nlternatiai cav from the rninnieiiecin« nt, in 
which rise the de{< ndant will then know that he hna more than one case to 
iii'Tt and will not l*e taken by autpn«e (i) There la nothing in the law to 
I'rcaent a plaintiff from settinp up two prn]ittrtnr) nphtu in tlie nltrrnatiar, 
Ruch aa arc bavd upon the ptoimd that the lanil la included in hm nnrcatral 
jnmn, and the other on the pround of hia h&ainp held adicrse p(v«eaaion for 
more than twelve aeara (3) In a amt on settlement of nreount and nn ngrec 
ineiit to pa\, the plaintifl ma) fall bark aa an alternatiM upon tht foundation 
of Ilia Cjiae, nameU, that in the account current Iwtwccn hiinaelf and the defen- 
dant the latter was indebted lo him(l) \nd n Bint brought on the allega- 
tion that partnership necounta had I'een adjusted, and in the nltcriifttiao 
for such «th«r relief na might Isi projwr, acas allowed to be amended by 
oMiitting the allegation of adjuatment and inserting nn altcnnlisc prnjer 
for an account (5) In a suit to rccoaer land oh part ol joint catnte, but which 
w IS Bul"cqucntl) di\ tded into separate eharcs , htlil, thnt upon failure of proof 
of allegitinn ol partition plaintifT might obtain relict upon the first nllcgi- 
tinn(G) If a ]ilaintifl cl urns iMvaaisamn g* nernll) under «ynie iillegid titk, 
hueli as purrhaiu or gift an<l aUo upon tiu ground of twiKi je.irs possiasioii 
he. IS (iititlcd to succud on the latter ground «\in tiiough lie fill upon tin 
former (7) ^\lllrc, in a euit for po-vsxion, .i sjeiifn lith is all«,id but not 
proved, the pliintiff, in order lo Bucc«cd on tvvilse )eirs advcieo possesnioii, 
inuat r.iiso it BO clcarlj in the first Court that his advirsarj knew he intended 
to n 1) on it (8) Tl»rc is, however a ibstmction between suits for louliriii v 
tion of possession under a eertain title and dielirvtion of title, .inU suits in 
ejectment to recover possession A person ought not to be allovvid to obtain 
a declaratory decree except in respect of the ver) title which lie .inserts and 


(1) I.nkshcnan iitusa)! i Hati Dinakar, 

(2) lAkshibai 1 Han 0 1’ I! O U I 
(1872) , as to amcmlini iit in onl>'r toraiH an 
alternate c case, ude r«>«r 

(3) UmaChuriic lli^1iun>catti,3i. U ^ 
Lalni (1809) Apart from the quislmn of 
incoasistency a plamtifT may bo j rccludcd 
from recovering See IaIu Cogsl t Bai 
Motaii, 17 B 031 (1890) where tli© plaint 
an I conduct of the plaintifl was liell to 
amount to adcmal of the defendant Undlmd a 
title 

(4) Lalla ‘'hcopershad i Juggurath, 13 
0 I R 2i5i> 288 (1883) , b c , 10 I A 74 

(3) Uham Ram t Bhagnath, 22 C 692 


(1895) 

(l»v IwWv Us-VN V VjWJaV 'AwA.l.Tp.l li 
\V R 107 (1800) 

(7) Gu-<sain I>ass i Issurnimidcr it 221 
(1877), Onluck. Ohuiidcr i hundo Cooniar, 4 
L 609(1878) 

(8) Knshna (yhurii i Protiib Chuiidcr 7 t 
660(1881), Shifo Kuinaii i Govind Miaw, 
2 C 418, 423 (1877) In buiidari Dassec t 
MudhooCbunder, lit 592(1887) aplamtiS 
was hetd entitled to auccceil on the ground of 
possession, thougli not alleged in the plaint, 
or issue framed on it as tho defendant Lad 
noUco that the plaintiff relied on adeerso 
possession As to remand, see Kylasli v 
Judoo,22 W R 320 (1874) 
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upon wlucli lie goes to trial (1) A plamtifl must lit limited to the case wlii<h 
lie puts for'vard in Ins plaint, but he maj put forward an alternative case m 
hi8 plaint from the commencement, as the defendant then will know that 
lio has more than one case to meet and will not be taken b) surprise (2) 
The rule, however, that a part) must prove the particular title he sets up 
must not he confounded with the question of the means of proving it Thu^ 
if a person claims to hold under a grant, such grant being evidenced 1>; 
a sunniul, and fads to prove the latter, he may prove the grant by dh'^r 
means (3) 


Amendment — In so far, as ahead) stated, relief can onl) be gi'en uu 
a case made in a plaint formally framed in accordance with the proM'iou^ 
of the Code, provisions for amendment arc ncccssaiy when the plaint is eitliEi 
in substance, or form, defective Tins section is but one of several deahn? 
wuth the question of the amendment of pleadings or proceedings ( ) 
Amendments may be of three kinds (5) (o) those which a part) dcsiifs 
to make in his own pleadings or proceedings, (6) in his opponent’s pleadings 
and proceedings against the latter’s will, (6) (c) amendments which t ^ 
Court thinks right to make of its own motion in order to determiDC the re | 
questions in controversy between the parties (7) Tlic present rules tkfl 
with the amendment of the plaintiffs pleadings upon the application of t''' 
plaintiff liimsolf, of or the defendant, or at the instance of the Court of its owu 
motion The amendment sought may bo in respect of substance, paitiM* 
or relief The date of amendment is immaterial for purposes of limitation 
The date of institution of a suit is the date of the first presentation of the plain t 
and if the plaint la returned for amendment and is then presented aga^n 
within the tune allowed, the date of first presentation is the date o 


institution (8) 

General principles on which amendment is granted 
mont 13 not the right of the suitor m all circumstances (9) It was held un ' 
the last Code that it was not enough to sliow that the proposed amen ^ 
did not alter the character of the suit (10) The section gave the Co ^ 
discretion winch, however, was to bo guided by judicial principles (11) 
inadvertence, or other cause the recorded issues (the substance and no 
mere htcral wording of which is to be regarded) do not enable tlic Cour 


(1) Sundari Dassee t Miidlioo Chundcr, 14 

C 502, 597, COS (1887), VlnnGobindi Um 
bikaAIoncc.IOW R 218,219(1871), Sheikh 
'Jorah t Sheikh aiabomed, 19 W B 1 
(1872), Ooluck Chundcr 1 Nundo Coomar, 
1 C COO, 70J (1878), Icnctput Smgh t 
Oos'iam hudersan, 4 C 40 (1878) * 

(2) LakMiniibatt HariBavji 9B if C 1 

1 (1872) [ejetl merit eiut by hndlord . faihiro 
to jro^o lease , general title] 

(1) Hash Ucharcc t N ibajo I’wldir, 11 
U n 1117 (|8( 0 

(1) AstoaniendmLiitof issues, act O Xlt 


■■ 5, juiiginBnt,0 XX r 3 , ilcirce, ■ 
application for c'cccution, 0 XXI r 

(6) Annual Practice, 1005, p 3*^ 
(B)ScoO I r 10 , O VJ r 17 

(7) ScoO I r 10,0 VI r 17,0 XX !■ 

(«) See Mitra« Limitation Atl, 

r 1 ' 

{9)Saljc<i Chindri v M< 
r h J si8(iou) 

(10) laprami hidu 21 H 5'0 (1 ^ 

(11) Damodarhaa« OokalChanJ,? 
atp 8.1(1881) 
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tr\ tlir wliol'’ oi»<' on llio inml* nn o]i]Mtrtiini(> ^luni1 1 (tlir I*n\} CoiiikiI 
lia%f' Rn 1) lio ftf! iriVtl anioii(tini>nt wnl, if ni'ocl 1 * 0 , lij ndjournnif'nt for 
t'lo dfciMon of tho real jKiinta in ili<j*ut»* (I) \\lierr n pirt) who hia an 
hi'11'’at cav. haa, either through Ignorance (2) hon t file iniatnkc, or some niis- 
appre hcn*inn, not placed the real facia Wforc tlic Court (3) or haa mi^con* 
o i\cil hia cau*o of action and form of viiit,(-l) li' should W allowed to amend, 
where thia mav lx* done without injustice to the defendant, and, in npinal, 
particularh wlicrc the ohjcction that th« *uit waa not inaintaimhle wn^ not 
taken in the first Court (5) Where, howearr, there la rcaaon to think that nn 
omi««lon to claim waa delil>ernte, it would it haa l>een said, peiiernlh not he 
projw'r to allow nmeiidment (C) In riitrl the ohp ct of a trial hung to get nt 
the nphta of the parties uny ani< ndment wliirh tna) U require d for that purpi 
should, subject to the g' n' ral principW to wlurh refi rence is about to lie inadt , 
he allowed Apart from the quistion of limitation it la unjust to a plaintiff 
to put him to the great lajKnsc of a new suit whin a rcasonnhle nniendniuit, 
not inconsistent with his cas< as it origmall} ntiKx] might cquallj well answtr 
his pnrpo'c as the new suit (7) 

As to the principles poactning the grant of Icaac to mnctid the Courts 
ehould be guided ba the dirfa of the English Judges here cited It w as no doubt 
said (8) with reference to the proaisions of the fast Code, that the Juibcaturo 
Vet allowed more latitude and scope to judicial discretion than was pcinuttcd 
h\ that Code It is, hoarcacr, submitted that the English rule, 0 28, r 1, 
as practicallj worked, was, to some cMent the same os tliat which existed 
under that Code Tor though that rule contains no sucli proa iso as that of 
this section in the Code of 1882 the English Courts do in practice refuse an 
amendment which scill change the action into one of a suhstantiallj different 
clioractcr which acould more conacmentlj be the subject of a fresh action (11) 
111 presenting the report of the Select Committee on the amended Bill Mr 
Scoblc said “ The object of sect 9 is to gi\c the Courts groater poarer of amend 
ments of plaints than they nt present possess TIid tcndoiicj of the 
Courts in England is to alloav the greatest latitude m tins direction In this 
country, avbere there is caery likelihood of a poor suitor acting in ignorance 
or under the advice of ignorant adaisers and launching an honest case in a 


(1) llunoomsopiraaud t Musst Babooce 

(3) Thus amendment has been refused 
where the plaintiff spoke cxclusiacljr from, 
or the facts were aiithiD, his own knowledge 
Mokhoda Soondury t Ram Churn 8 C 871 
875(1832), Krisbnajiv Ramna]i,18B 144 
(ISOl) though even in such o case allowance 
may Lave to bo made for inadvertence and 
mistake 

(3) lih>ro Dutt t Musst Lekliranec, 16 
W C 123 (1871), Lakshmiliai « Karji !) 
15 II C R 1 (1872) 

(4) Pagho ( Vishnu 5 Bum L It 329 
(1J03), Shjam Chand t Land Mortgo^. 
Bank, 9 C 095, CJ8 (1883) [where the ilamtiff 


who had the equity of the case on his side 
hvi tta.wiewttv.td W , 

Krishnajiv Sitaram, 5 15 490 (1880) [wl ere 
plaintiff had been erroneously adiiscd as to 
tbo form of the suit] 

(5) Ragho t V iihiiu siij rn 

(G) Lukhee Kant i humccruuddi 21 \V 1. 
208 ( 1874 ) 

(7) Modhci Dongri 5B atip 013,614 

(1881) 

(8) Per Scott J m Damodar t Burma 
nandaa 7B 155 at p 160(1833) 

(9) See Annual Practice, 1005, p Sll , 
Raleigh ( Co'chen (1898) I Cli 81 mil 
llluikhorii t Peurosc, 29 W 1 (Lng)JJ7 
nted in tho case in last note 
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clumsy and irrational mannei, it appeared to the Select Committee Ihic uas 
abundant reason for adojptxng the English rule The only necessary hmitafion 
13 to prevent a suit of one character from being turned b} amendment into a 
smt of a different character , and it is therefore provided that amendments 
which would have this effect are not to be allowed ” (1) This limitation vas 
based on the inconvemence whicli might be caused to a defendant who, summonf d 
to answer one suit, might otherwise be called upon, probablj to liJs 
surprise, to defend an entirely different claim Knlc 16 has been taLcJi 
from 0 19, r 27 of the English rules, and r. 17 has been worded in c!o«e con 
fornuty with the English 0 28, r 1, a portion of it being taken tohdem terli' 
from the English Order The proviso against converting a smt into one of s 
different character has been removed As to tbc effect ol this, tide fosf, “ Chang*- 
of character of smt ” 

Bramwell, L J , said (2) “ My piaclicc has alwajs been to give leave to 
amend unless 1 have been satisfied that the party appljing was acting 
fide, or that, by bis blunder, he had done some injury to bis opponent wkicn 
could not be compensated for by costs or otherwise ” "However negugen 
or careless (said Brett, MR) may have been the first omission, anclbowcT^ 
late the proposed amendment, tlie amendment sliould be allowed if it can 
made without injustice to the other side There is no injustice if the oth« 
sidt. can be compensated by costs ’ (3) An amendment should be allo^e 

whcnevei it can be done without injustice to the other side, and even wl w 
the) have been put to certain expense and delay, yet if they can be compensa e 
for that in any vva) an amendment ought to bo allowed for the purpose ofraismS 
the real question between tlic parties ’ (1) " Tlierc is one panacea winch 
every Boro in htigation and that is costs ” (5) " I know of no kind of 
mistake, whicli, if not fraudulent or intended to overreach, the Coiut oiiS 
not to correct, if it can be done without injustice to the other party 
do not exist foi the sake of disciphnc, but for the sake of ileciding matter® ^ 
coutroveisy, and I do not regard such an amendment as a matter of fav 
or grace ” (6) " The test as to whether the amendment should be allowc » 
whether or not the defendants can amend without placing tlie plaintiff m 
a position that he cannot be recouped, as it were, by anj allowance of 
otherwise ” (7) An amendment ought to be allowed if thereby " the rea su ^ 
stantial question can he raised between the parties,” and multiphcity o h 
jiroccedings avoided (8) 

It is also to be noted that the stage in the suit at vvliioli the app 
13 made may affect the question Befoie the heating there is, as a nuc, ‘ 
difficulty in a party obtaimng leave to amend lus own pleadings, (9) 1 

(1) Speech on 10th Slarch, 188S, in pre 
scntiDg the Report of the Select Committco on 
the Bill to amend the Civ Pr Code, 1882 

(2) Tildesleyt Harper, IOC D pp 396,307 

(3) Clarapodo r Commercial Union Asso 
ciation, 32 R (Eng ) p 203 , Weldon i 
Neal, 19 Q B D p 390 

(4) Anstralinn Steam Navigation Oo i 
Smith, 11 App Ca? p 320 

(0) 2'er Botto I, L J ,Croi>i>er t Smith 26 


C D p 711 . 

(0) Ib,710, cited with approval HI ^ 
Ramv Bhagirath, 22 C 712(1895) 

(7) Ftr PoUocli, 33 , Sle.arf < 

tan IVamways Co , 10 Q B J? P * ' 

C A« 658 2(1 

(8) J A, 1873.0 24, KurU t bitnc*- 
0 D 774 

(0) Annual Practice, 1905, at p 3^' 
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mriit «if til'* r<nt^ tlicrrlij, proxidM llmt 1 im oppot>*’nt wjll not !« 

placvd tlirirh} in n pn^ithm than lip nouM Invn if the nniPinlrcl 

plp'idmg linl l*f’on jlolnrml in tlir firFt inMfliirp,(I) or romp injury raii*p<l to 
liim for wliicli lip cannot Ito romj»'naatoil !»j paamcnt of costa (2) An ntlniirsion 
matlp inadvcrtcntl} may 1 >p \s itlidraTrn and the jdc.adinp amended nccordinply.(3) 
ThetP will 1 m; difiicultj, liowcacr, wlictr there is ground for Wlicaing that tlic 
’ ' . ’ * 'p’ , r 'j* . • , hs to amend hia 

. . ■ • •• : ■ etc , the Court 

■ • • ■ • . . ■ ■ nd may require 

to he Mti'ficd as to the truth and aulKtantiahty of the proposed amendment (f) 
It has l)cen held that at any stage of the proceedings nil amendments ought to 
lx* allowed which satisfj tlie two conditions of not working injustice to tlic 
opponent and of lieing necessary for the |»urj»ose of determining tlip real questions 
in controsersa l*etwcen the parties('i) Costs are always in llic discretion of 
the Court; in some cases they aril! I>e nserard to abide the event, or for the 
Judge at the trial to award (G) 

Leave may be given to amend at the hearing But tlie Court will not 
readily allow at the trial an otnendinenl. the necessity for which was abun 
dantly apparent months ago, and then not asked for (7) There js another difli- 
ctilty which often arises wlicn a parly only applies for an amendment 
at the trial. ITis opjionent will !«» taken by surprise Jf n unfair that 
the opponent should suddenly W callod upon to meet a case of winch he has 
had no notice, and for which he is not prepired If an amendment of such 
n kind be allowed at tlie trial, the other party may fnrlj demand an adjourn- 
ment of the case to enable him to prepare his answer to it (8) Often, however 
the change of front has hocn anticipated, and n postponement is not insisted 
on (9) In such eases it often happens that nothing is siid about amendment, 
and the case continues as tliough the issues which are bving fouglit had been 
iluly raised in the pleadings (10) But the opponent must always be allowed 
an opportunity of meeting the new matter, if he reasonablr asks for it (11) 
Where the amendment askcil for is a substantial one, siieh that the jdaintiff 
rould not succeed without it, lie will m a projier ease lie only allowed to amend 
at the trial on payment of alt eosls incurred up to date (12) And in some 

(1) Steward r North MrtrcpiiIitAn iram 221, SSI, nJe nnlr 

waya,16Q n P '>'>*> (5) Kivandns If Rachappjv n B 044(1011')) 

(2) Clarapide r Commercial Union, a2 (®) See Roc v Davies, 2 C I) 7J*i 

W R (Eng) 202 (7) llipgrave v Cave, 28 T I) p 3i.l 

(3) Holhs r Burton (1802), 1 (,h 22C, 21B (S) Annual Practice, p 335 (1903) 

“ I shall always hold that leave t«> amend (9) Ridm" » Hawkins, 14 P D p 30 , nn<l 
should bo given when there is a »bp,” f>tr Bourke i> Dims, 41 C D p lli 
Piarson, J , m Clarke i Yorko, 31 W R (10) Smith i Robcrt»,8Tim<sRop p 507. 
(Png) p 03, and see Dhani Rani r Bha and sec .Sbickle i I.n«rince 2 Times Rep 
girath, 22C at p 710 (1893), vthcre plaintiffs p 777 

were allowed to amend an incorrect state (11) Winchelaca i Bocklj, 2 limes Rep 
menl which was not maiio fraudulcntJ/ or p 300 

with intent to ovxrreach , and Barkat on* (IS) Jacobs i Schmalz, C2 L. T p 122 , 
nissa t Muhammad, 17 A 288 (1893), where King i Ci'rke, 1C D 57, Winchelsea i 
there was a mistake in claiming less tlian tlie Ikckty, 2 Times Rep p 300, Long i* 
plaintiff vias entitled to Crossloy.nt D p 392 , Rourkei Davis, 41 

(4) LauTanee t Norreys, PI Ch D 2IJ, C !> p 123 
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cases tlic Tudgo will require evidence that tlic party ap^d^ing to aroerd 
couiti not with reasonable diligence have discovered the new facts sooner (1) 
Wliere the amendment has become necessary by reason of a vatianec between 
the statement of claim and the evidence gi\cn at the trial, it should be asbed 
for attlie conclusion of the plamtifFs case (2) After alltlic evidence on both Bides 
has been taken, leave to amend vvill, as a rule, be refused (3) If the defendant 


is not present at the hearing, it has been held in England that notice must he 
given ium of tho application to amend (4) Unless the plcadmg is amended tie 
plamtilT cannot have judgment for more than the amount named m it (5J 
After the hearing, and after judgment, the Court has no power to amend. 
After an interlocutory judgment, or a decree m an Admiralty action which 
determines liability but leaves the damages to be assessed, the Court still has 
power to amend the pleadings,(6) and even to add or substitute parties (7) A* 


to amendment in appeal, ude ante 

General principles on which leave to amend is refused— The 
following are some of the principal grounds on winch the Courts in then 
discretion may refuse leave to amend (8) Where the amendment desued 
could not be made without prejudicing tlm defendant in such a way that he 
cannot be recouped by costs , (9) and whore a right accrued might be 
prejudiced (10) Thus, though it was under the last Code broadly held that a 
Court was not precluded from allowing an amendment by tho cucumstance that 
at tho time of the amendment a suit for what was added by the amendment 
woufd bo barred by limitation (11) the general rulo was that a plaintiff would 
not ho allowed to amend by setting up fresh claims m respect of causes « 
action which have, smec the institution of the suit, become barred , (12) thonch 
peculiar circumstances might take the case out of the ordinary rule, (13) ana 
th*> Trivy Council have actually allowed on amendment on the ground tiu* 
if the plaintifT were left to bring a fresh suit, it might be met bv a plea o 
limitation, a defence which, under the circumstances of the caso, was consider? 


(1) Mos,t Malmg^ 33 C P «OJ (9) lb , .Steward i North Mettorol'**'’ 

(2) flamy i? Bravo, L II IP C 287 Iramavays, IG Q B B 180. 550 

( 1 ) rdcraiii t Cohen, 43 C D p 1*K> (10) Ann Pr, loc cit 

(C A) Jaincsi Smith(lRol) 1 Oh J8l,38g, Jlnphoonuntlun * Go;ml Chaiitl, 20 W ‘ 
‘ifiihRriotoi AWooI oC 002(1870) where 17 (1873) In Bella ami Ton'lnn Bank ^ 

Wihon J.BnKl Wlien parttes bare como Miller, 7 B L B App C 5 , aroenilnicnt^^ 

to trial to determine which of two stones w allowed as it iliil not appear that prejn ’ 


true, it would bo a dangerous precedent to would be caused to tho difeiulanta ^ 

allow the plamtill to amend by abandoning (II) Baikat un ni^'^a » Mulnnmind 

Ins own story and adoptin,; that of tho Ah. 17 A 283 (18^5) That Court 
ikfcnilant, an lasting rein f oil that looting held that nn appheatioii having C’?'’ , 

But SCO Chimnajt i Sakharam, 17 B 3GS admitted tho date of a sul <<o<juer‘I’ aro 

(1892), diascnted from m blieo Pra«ad t mcntwouhlnot byreason of “uehametii^^^ 

r.aht Kuar, 17 A 403 (18a0) become the date of the “I ..fnn 

(4\ Beckett i Beckett (1901). P 8-5 Dube i Kali Charan, 20 A 

(f) ChattelU Duly Mail (C A) 18 rimes (12) )\eklon t Neal, JO Q ^ ' 

Bop HIT MalliUrjunot PulUy^a, lO M 3 l 9 {If>w* 

(G) “ Tho Alert,” "2 L. T 124, 'fagajpa* lelhan 18 31 risnl). 

(7) ‘‘TlioDukoofBuecIeiieh’ (1892),!’ 201, (13) Sattoppa t Jogi, 17 ‘ 

nil 1 »ro I'rowno ( Pi t o, IC Tunes Pep 133 Ilham Pam i lUnyrnth 22 t- *“ r 


(S) \imiial Prattler, 190’), p 15» (I89») 
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m jUitaM*’ (1) In a rrcont m ll)«» MA<trn^ foiirf it wn<» li* Id fliit 
{x-lilinn for nii nm ndiiif'iit of n pWint Iiwil on no ww fnrtfl nnd nskinp for ft 
fiirtlior rolipf (in flm insfnnrp, rpco\«r> of iiioiipj) nnj 1 >p nlloned if it m i nt in 
In f irr cMdrnpo licon I'lkrn anil if tlicro i^ no mjiiitipo to tlio dpfcmiant? 
r\i n wlipnit in Inrrcd Ia limitation Wlnpcnitnilnlcand the dafo of the plaint (2) 
Ttmal and mcro toclininl nmpndinmta &«* ih«pourappd (I) Tlio Court mil 
ftliraj’s ronaidor tlir matprialit j of llip iiroiKiicil nmonilmplit nnd unlpps nntprinl 
nmpndnipnt mil not Iw* allonod (1) A d^ha m not n RufTcirnt prmind for 
r<'fu«in;’ loa\p , but if an appliration wlnrli rould n«il\ liaat* 1)ccn inadp at a 
inucli oarlirr fitipc of tlio profecdin^i W dplitod until nftrr rMdrnrp pi\oli nnd 
a point of liw argued, loi\e mft\ In lefuird ('») Tjiu pnncipli Ins l>con aj'j lied 
to tlic suit itvlf \\ here tlie plaintiff ww giiilu of deli\ and filed tlic suit on 
the last da} lint one on uliteli the law of limitation uould pirniit him to file it, 
ftinondment was refused (6) Tlio application may nlso he refused if the Court 
IS not satisfied os to the triitli and snhstantialitr of tin proposed ftmenilment, 
and has reason to think tliat the Appheatmn is not an honest one (7} 

It has also been said h} Ixird Fsher, M R , to he “ the unnersal practice 
except in the most exceptional ca«o8 not to allow nn amendment for the 
purpose of adding a plea of fraud where fraud has not been pleaded in the first 
instance ’ (8) The circumstances referred to nre doubtless those where 
the plamtifi tlioroughlj satisfies the Court upon the point wliy the charge was 
not made before It ts also a well known rule that a eliargc of fraud must 
be substantial!} proiod as laid and that when one kind of fraud is charged 
another kind cannot on failure of proof Iw substituted for it (9) It was licld 
that ft plaint which contained general allegations hut no sjweific instances of 
fraud could not lie amended m second apjieM (10) nnd where fraud was charged 
hut the suit was brought m the wrong form tlic Court refused to allow 
the plaint to he amended as to do so mi that ease would change the 
character of the suit (11) I’eaeock C f said Me think that it would not 
lie the exercise of a sound diserction to allow a p»rt} who relies upon a doriiinont 
to set up a fresh case where an issue as to the exeeution of such d' mneiit i-, 
found against him and there ire gooil grouiils hr leheaing the diriimenf to 
ho a forgery ” (12) 


(1) ar 1 iimrnud 7alioor f liakoorsme 
Rutta IMf I A 4r8 (1807) refenwl to in 
Dhani lUm i Rhagrath 22 0 712 (I8»5) 
Uamcxlari I’ irmanandas 7B atp 101(1887) 
afo<lho « Donpro 5B at pp CH ri4 (1881) 
SeTUgan Clietty i Kruhna Ayjangar 
70 SL 378 (1011) Sco Kisan Iras Rupohand t 
Pachappa t itJiotwi 23 Ji ( 1909 ) 8iitiii 
Kuttie AchutanNair 21 M I J 475(1911) 

(3) Annual Practice Cl Nagendrabala t 
Secretary of State 14C I*J 83(1011) 

(4) 

(5) Ib , James 1 Smith (1891) 1 Cfa 384 
(0) GirJharlal t Jagannafb 10 B 11 C R 

182 (1873) 

(7) Annual Practice Jawrcncei Noiteja 


70 ( 1» 217 221 -!"> 

(S) Bentley t Bhck ) J I '"SO in 
Riling I Ilawkini 14 I I) C< lion f' or 
But J attlctnil all \red tl |lantiJt<> 
amenl bj ad I ns a iliargc of frau I with 
liarticuldM after ll e defen lant ujw ii wl om 
the burlen 'f | ro f lay 1 ail been rro’s 
exam ned an 1 1 s Cfiiie closed I'ide po I 

(0) Abdul ironRim t Turner 11 J! C‘’0 
(1887) a c 14 I A 11] 

(10) Knsbnaji e 7\amna}i 18B 144(1893) 

(11) KunUamedi Kutti 14X1 107(1891) 

(12) Girdhar Jtannrlas i Da>abhai Kala 
blai 8B 174 I"" (IBS'*) citing Narainee 
Dmre f Narr 1 trry Mnl onto Marsh, "0 


(1601) 
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Amendtaent of substance of plaint — An amendment may be souglit 
either in respect of the substance or form of the plaint, or the parties to tk 
suit or tlic relief sought So far as amendment of the substance or form of 
the plaint is concerned, the matter has already been dealt with If, for instance 
as regards formal matters, the verification is defectiN e, it will be amended (1) 
It IS the duty of the Court to take care that the plaint, when filed 
IS an accurate and sufficient statement of the essential ingredients of tk 
plaintvfi’s claim (2) T\ic subject of paittoa and lehcf is dealt vnth m tk 
following paragraphs 

Amendment as to parties — A plamt which may be amended m sub- 
stance may require, bj reason of such amendment, an amendment in respect of 
parties So a smt for collision, originally filed as an action in ‘personam agnnst 
the owners of the ship, has been amended abo into an action »« roii, and ik 
ship added as a part) defendant (3) But amendment ina\ haie reference to 
parties Only, as well as to the substance of the cHira Wliere a suit was faiouglit 
b\ se\eral persons on the basis of a right vested in them jointlj snd 
seNerallj the plaint was amended b\ the omission of the names of all tk 
plaintiffs oxoppt one (41 The plaint will bo amended where there is a change 
patties, or tlie parties are %vTongly described (5) But where the defendant* 
were dead when the suit was instituted, the Couit, on appeal, refuocd to smenn 
by instituting the legal representatives, as the defendant was UUIy to k 
eluded from pleading limitation , (G) and where the wrong parties were s'W'l 
the C'mirt in the under mentioned esses refused amendment (7) iVherc A. 

B sued and it appeared that A alone was entitled the name of II was orderci 
to be struck out and the suit proceeded with (8) But where phiiitiff’ 
jointly succeeded onlj in making out the title of one of them to an 
moictv the suit was dismissed (O) 

(1) Patch rinnd t Mansah Rai 20 A 442 ouit brought] > ^cahaioina t Climappa 

(1807)^ 4b7 (1897) faubBtitution in peroml apH 

(2) (lobincl Chandra t (laiiga PUjo, • miojtcd son as plaintiff], Hu* H 1'“ 

P L.TI atp 314(1871) (...kaldos, 12 P ir,S (ISS7) fiKirtirs n i ' " 

(3) Bombay Persia Navigation Co i “otond appeal] j 

Slipphcrd 12 11217(1887) (0) Malhkarivma t I’utltyy® 

(4) NcnUatachaliu Ivuppasimi II M 42 (1892), see also Alai»vpi v» \ellian I'* 

(1887) (1894) . „ r I 

{’>) hce Delhi and London Bank t> MiUcr, (7) Seth Piinraj t Hnnkln, 1 A B 
7B L.Pv App Cl (1871), Muhammad Tu«ni{ 204 (I8C9) [a iliffircnt cause -f action » 

I Himalaya liank 18 A 198 (18<i») , Kwlir eaid to jbe substituted, 

iiaiitli J)( ss * Protnb ( hundcr, I* (’ 020 n,,ftinst Becretary o! State , ani thcr l “ 
(1881), Maharajah of ^ izianafjyam i mtio lu»«dj , Niil>cenCliund r i 
I-ikshmi ( liallaya, 12 B L B 44J (1872), 15 \V R 634 (1871) [suit ftj^ainsl 

Gobind (liandra 1 (.anga Dlije, 7 B L B body,n<itinitscorp»ratocapacityl ut< ^ 

113 (1871) , Nilkanthapa t Magistiatc etc , an*„<“nt] , Biddia Soon liiree DwrgaiiH 

f> B (70 (J8S0), Balainm i Magistrate, 22 \V B 07 (1874) [tho ninendnicfit 
etc , 0 B 072 (1SS2) pn these rases the suits said to imolvo a material vsrUtion i 
were amended m appeal hy the substitution plaint] 1 1 

ns defendant of the Secretary of State lor tlio (8) Sreeram Ilnrea i (,ya»am J 
MagistraU], lliakiir Bagbunathji t Slmli W B 507(1800) . j 

IaI 10 a 1M) (1807) fsnbslitiition »n appeal (0) SImo Nwnhiu i Mukdinm.- 

I I in innv r I f f( nij 1 for id< I in whi «e nami H I (1873) 
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Amendment as to relief — In suits iiml r the CotIt tlit Court ii 
r rtftinlj Oouiid to tike into conaidcntion nil tin rights of the \ irti s to tin 
Milt wlicthcr legil or cquitahlo and bj its decree ti* gne cflcct to those rights 
IS fir as possible , but it should confine itself to prsiiting siith relief as js prajed 
the iluntfl) It rinnnt grant relief of » iltfT rent hind from that 
jraaed for, sucli as could not base been jtrojicrJj granted except on an 
uuendment i f the phint , (2) or rhango the suit so th it the question 
imohed in it is irrcloaaut to the relief claimed (3) If howtacr the 
Bi>ccific right and infraction of it arc not altered the Court iiiaj gi\c relief 
less than that claimed or a portion of the rehef cUimcd(i) The Court, 
ho\\c\er, ivlictlicr of first instance or of qqienl Ins no power to rnaho a 
iVcroe in fa\our of the plamtifl bosond the amount stated in the plaint Tlic 
jlnnt maj, howc\cr be amended Wforc judgment so as to enable a Court to 
pass such a decree (5) 

Vs regards amendment it has been broull^ aihrmed (b) that an 
ilteration in the relief do«g not alter the clurattcr of a suit It is perhaps 
more correct to sav that an amendment of rebel simpl> docs not generally (7) 
iiuoUo such a chauge in the suit as to make lU character inconsistent in the 
terms of the proaiso of the last Code It has also been held that where 
the object of an amendment of the plaint was luercl) to seek relief ancillary 
to the principal prajer, such amendment did not alter the character of the 
hint (8) So the relief for declaration is in most eases for recoacry of 
possession claimed as ancillary to the latter and there can be no inconsistency 
between the two (*)) 

The amendment may be in respect of nutters occurring before or alter 
Huit brought So as regards the first altcrnatno where the plaintiff in a suit 

(1) tifa4%amit Ayyss^aml 1 JL U C R tbal Ibu Court could not be held to bavo 

471 44< (1S03) mcrclyairardodaportion of tboicbef prajed 

(2) Ramebandra t Vasudov JO B 451 for In a suit for confirmation of poasesaioa 
(1886) in wl icb case the lower Court was and to set aside deeds although the confirma 
1 cl I to bare erred m making a decree for tion was refused the deeds were set as de 

j artit on m a suit to recover jiossession from Tbakoor Deeii v All Hossem 13 B L R 
tbo defendants as tenants under a lease 427(1871) s c II A 1D2 

(3) Ram Smgh t Deputy Commissioner (5) Percival i Collector of Chittagong 30 
Barabanki 17 C 144 (1889) s c 17 I A o 6IC 519 (1900) [amendment of memo 
54 [Oudli Talukdars claim as i roprjclora randum of appeal) Natbooram t Jardinc 
if not tlen alternatively that there was sub Skinner 1 Coryton 118 (1804 o) excel tin 
1 ropr ttory right] In JIukboda t Ram tbo ease of niesoc i refits 

Cl urn 8C 871 (188“’) the ^laintiS sue I to (6) Kasinatb Das u tn lasiv Patuaik OC 
rccoscr possession of property on tl b allega SOo 808 (1893) 

tion of purchase and the Court ga>c I m a (7) In Kunhamt I t K nlh 14 M lt>7 
decree for what ho had never asked \iz a (1890) the Court refused amendment as 
one fourth share as racinbcr of a joint family to do so would be to change the character of 
Balmakund t Bhagvandas lo Bom L P tlo amt but the question as to the change 
209 (li)I2) being oi ly 1 1 the rehef ashed was not dis 

(1) Fulan ada v Ravuthu 11 ^ 97 cussed 

(1887) [claim for ejectment and injunct on (8) Rajah Peary 'Mohan i l^arendra 
decree declaring plaintiffs right directing Krishna 5C W R 2 3(1900) 
rcmosal of embankments and regulatmgcul (9) Ragho t liahnu 5 B L P 3 0 
tivation], and SCO Ramcliandra i >asudcs (lOOJ) in vhichcaseasuitfora mere dcclara 
10 B lol (1886) where it was iKiiOtcd out Uon was amended into one for possession 

2 1 
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for pic cmption afUi fibug bis plamt discovered tint tlic projicrty m iuit 
had been desciibcd by mistake as being of a slightly less area than it m i3 1 » 
reality, aud omittid to claim foi a small fiaction of the share sold, the pUint 
was allowed to he amended (1) A change m the relief asked is generally allowed 
on appeal, especially by the addition of a prayer lor conscqncntnl rehef m a 
suit lor declaration (2) A plaint in a suit for the cancellation of a deed of gift 
of certain land has been amended so as to make it a suit for possession of that 
land after the cancellation of the deed (3) As regards events occurring after 
suit, the general rule is that the rights of parties must he ascertained 
as at the date of the action brought, and not with reference to events occurring 
after the institution of the action (4) But this section does not prevent a 
plaintiff, who has been ousted after smt brought for declaration of title, bom 
amending his plaint by adding a prayer for possession, the suit as amended 
not being inconsistent with the smt as originally framed, both being based 
the same title (5) Where the rehefs claimed and the facts on which they arc 
claimed arc stated in the original plaint, this can be amended by addition of s 
further rehef if it does not involve adding an^tlung to the allegations in tic 
plamt (<3) And where a plaintiff filed a smt to obtain a declaration that certain 
property belonged to his judgment debtor, and that the defendants had no 
right to it, and ponding proceedings, purchased the property, it was held that 
ho was still entitled to a declaratory decree, for tlie change of circoinstaiicea 
brought about by the plaintiff himself purchasing the propert) did not talc aiiaj 
the right to sue which had already accrued to him (7) But where an ainend®f®|’ 
rests on an event which did not occur until after the smt had been jnstitutfc 
and had been dealt with by the Court of first instance, and also substantiahy 
alters the original cause of action it will be disallowed (8) A inortgageo 
relinquish his clauufor sale andasksimply fora money decree Suchanamcna 
inent does not amount to a conversion of the suit into a smt of another an 
inconsistent character (9) , 

Change of character ot suit — So for tlie matier has been dealt wi^ 


(1) Barkat UQ msaa v Muhammed, 17 A. 
28S 11895) 

(2) Vxde ante, p OTT fn Sardargingji t 
Qanpataing]! 14 B 395 (ISSS), the appeal 
Court allowed the plamtJff to amend by 
adding a prayer for an injunction. In 
Kanmbhat v Conservator of Foresta 1 II 
2i2 (1879), a partner sued to estaUish his 
cxclusoo titlo to partnenlup property, and 
tho Iligh Court on appeal allowed an amend 
ment converting the suit into one for dis 
solution and account, and remanded the case, 
with directions to tho lower Court to mako 
Iho other partners parties In Annajia t 
(janjati, 5 B f8I (18'0), tho suit was for 
interest only 'ihc \Liint ^^as amendetl so 
ns to iNiko tho suit for account and inyment 
uf I ruirij al and interest In Badliabai i 
''hamrav, 8 15 IbS (1831) an ejectment suit 


was amended by tho insertion of a prayer 
for redemption In Jvnshnaji i Sitaraw 
0 B 496 (I8S0), 0 suit for posseS’'-'«» " 

changed into a suit for J>artifion 

(3) GhuJam Huann i fchahb** Eha 

18SS, P n ^'D IGl 5 

(4) Pamanadan t Pulikutti, 21 ' 

r 290 (1898) , . 

(5) Bishop Melius t V icar Apostohe aia 
bir, 2 M 295 (1879) 

(6) Semganv Knshna,22ML.J159( 

(7) Mamanraot* Bustoniji.-lB 79 | ^ 

(8) OoMnda t Perumclcvi 12 
(1888) [suit for (Icelaratiou that ahrns >o 
mode by Hindu widow «ero not km" ”5 

plslnlinasroscrsionoryhrir, dcalhi ^ 

{ending njjTOol, held, jlainliH con 
amend and claim possession) . 

(0) Sukhdeon Lnchnian JlA 45' ' 
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ns a of iliscrflH'ii Sort 53 uf llio Inil <u»s Jiowimf, iiianJal«T\ 

III tliM niiiK'K, that no ant<'ni!ni<'nt couW Ijc nllonrd wliirli con\frt<d a m Jt 
of one rliaractcr into n sml of another ami inconintrnl clinmcfer \\ 1 il" '• 
poair of the Court extended to the rlueulation of almt was nnihiguoti* to ij-» 
nTnendin‘’nt of wlnt was erroneous, nml the HUpjl^jng of what was difcctisf, 
it did not extend to tin, conacrsion of n nuitof one ehnracter into nnotl cr in(( r- 
histeiit with and op|»ovd to it, e j a suit for |«><se<«inn with mesne pn fits il*o 
one for rc«uini)tioii (1) ( r a claim on contract to one m tort (2) 

\ number of casta mil Ik* found rcjwled (not sTrj profitabK) en tl is 
point, for it must Iw remembered that cich rise is onlj an nuthont\ »• » f*j- 
as the same set of facts maj (which i» unhkcl)) exist m a Riib«eejuent eas* ( ) 
In poinc deei«ions a formal ajiplication seas made to amend In o11*xs » 
new eiso was bought to be irgucd which houcser could onlj has* 1 j «'1 
done after an application to amend had been made and granted and l]» 
niatUr was dealt with as in effect an application to amend Nine* a <!> s> 
could Old} be made on allegations foriuallj raised at the trial hurt! «r »' i 
to be noted that the application for amendnieiit was made at <lifT<r»j)„ t*.*,. i 
of the Slut and under different circuinstHnces and it may l< that ab t! ««* * 
btated an appbcatioii which if made Wfore the linring wiuM le , iit»* 
might, if made after hearing J»c refused \\het])cr an imeiiJin'iit la ii 
aistcnt with the suit as originatlv framed nut be tested )*\ an iLjUin i 
the nature of the evidence to be offered in cither cape (1) Amm In « 1 1 v i ju 
allowed on the ground that the suit had liecnelisngtd in the foll;wjj> „ 
Claim for rent on contract, claim for use and occui>ation ('j) < ui • 
hire of cargo boats, claim for agenej aecoiint in respect of tsiw •* i 
for dower on written agreement claim for same on custom, (7) tut i.. 
on den inolur right of widow claim for decree to extent of r;,} v */ » 
and her son as heirs , (8) claim as adopted son ehim as ) t-ir ,* ) t i 
recover from defendant monev psid bv him to ^ on th< gToui d ♦! ' 
incut vv IS unauthorized, claim for dtmagch for iicglig*;** jj t 
os agent for plaintiff , (10) claim tli it s bale 1 ad U in jiu»t to ; 
debts, claim tliat the father could only alienate his owjj f u* ■ ' 

based on gift by will claim based on inhentanct (IJ) tUa ^ 
alienation on ground of illegitimacj cf part} inakiiv it * “ * 

,.roiind that it was without consent of other heirs (1 /) «1 i u 


(1) (jobml VtohaiiaUiir « Xfadfaiib Ter 
gal b W It 211(180e), aiul gcc Haniillvn 
« Lan I 5Iortga„o 13an1 GA -150 4,>9(1KS1) 

(2) Koainatli t Sj Iv,iv 20 C bOa at | 
WS{t80J) 

(3) Gojal i>4H(j Vtinallah i li I Irco 
i)45S fcurtka, J3 C Oa" 000 (1000) 

(4) Ibid, at p 661 

(5) burendra ^a^am t WiaiLiil — C 7o 
75o “Gb (189 j), Luckbeo Kant \ ''umcr 
rooddi 21 t\ It 208 (18 4) LncUmceiut 
Dosst Shaikh tnaet 22 tS It 316(1874) 

(C) ShibKrislo Sircar t AbdooIIIakwnj G 
C 602 (18-D) , S C , 5 C L. r 4^ 


(i) Kbaja iUf I t 
t 420(1887) 

(6) Unil ika <1 u 1 
W I 

(O) 0.1KM, U\ 

\\ R l2(t«7Z;, 

(10) HamJvvi , ^ 

V 156(18%^} 

(11) Sheci iitu. 

w r 10(16* 

(12) J.a ^ 

(18 0) 

3 S 6 ( 18 “*/^ 
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ii bpeciai contract against twelve aima sliaicTS oi an ebtate on tlic -ground tint 
tiic} liad txiken a labuhjaii claim based on tlio ground tliat plaintiff, beif?« 
oteupanej ryots, ‘had a riglit to a at a fair rent , {!) claim based on 

in%.ib(bt) of a wiU, claim aisuming ita laliditj, but alleging that it did 
not dispose of whole of testator’s property, (2) clsim for declaration that jomt 
pioppitj was not liablo to be sold in eiceuttou on the ground that the deeiee 
was for debts incurred for immoral purposes; claim that plaintifls Iiul 
separated from their father before the decree was passed against luui , (3) 
ci iim for share of protlucc of propert) left im^vided at partition , chim for 
partition of that property , (4) claim for spcciBc pcrforni'ince , claim to caned 
contract and retain deposit, (5) personal claim; chiin against an cstitciifl) 
chim to ojett tenant, but failure to pro\c lease , claim to fall back on gcnciai 
title .15 though no Ica'^e had bten set np , (7) claim to Hnd is niinsdar , 
toholdas occupancj ryot , (8) claim aa heir of N , claim as heir of J C t» >(5) 
claim to remoic biuWmg erected b\ defendant on plamtifTs cxclumi 
pioptrby , claim for dcmohtitfn on joint property beeauso erected without 
coownua cousout,(10) claim for possession with uicBnc profits, claim for 
lUumptiQU , (ll) chum for possession, ciaim to symbohtal possession 
landlord (IJ) claim to khas possession of whole projjeity and mesne ivofits, 
claim to propuetary raght of one fomth of whuh he is not intitJcd to 
posscjasiou , (13) claim to establish right of ownership oNcr land; claim te 
casement o\er same , (11) claim to redeem one mortgage , thiin to rciU-eui 
nnotUci (io) claim for ejectment, claim for declaration of loicrsiolur) 
Tight , (1C) claim for decUiation of title by purchase , same by long po«^® 
Sion , (17) claim pre ^luptor based on Mcmage nnd separate ownership > elajn* 
for pre-emption as joint owner, (18) claim to set aside surpeshgx; claim 


(1) Uthur Hossem t Ratapiul Roy 20 
y\ V. 75(1673) 

(i) DamodarMadhowjn piirmanamlas 7 
1 135 11663) 

(3) I<aT»3«!irav i !2 R IJI 

(ISST) 

(4) GaurisliauKar i Minaram, IS B Oil 

tms) 

(5) Slum? r brailli, 55 Cli. D I8S birt d 
origiaal ) lc« m tlie altcrnati^ c, arc Kingilou 
t i\itU 37 CJu B 141 

(0) ImJur Clramlcr J i.ttUimKmh.rp lot 
5U7(IS'>2), 5 < 10 1 «)0 

(7) Jiflkshmdai r Itan, 0 J1 11 i 1* J 
(1672) 

(S> Soorjo JvoojHnr i (Juh afJhur J.wr» U 
U r 60 ( ) 800) , !K Hie caws rtfemd to la 
llji'inporti.it wa< not shown that ihcaUrma 
{»!. right fan ( not (non pEcaded 

(.0) Islian Chundet t Sharoda, J2 B 
167 tJ670)i SCO Boorga. ^araia r Brojo 
Ki-'li n saw R 172(1875) Hhereaiuoinl 
mold »a» ulluvitd. but the lower Court CWcd 
in 11 a iilivjwiii^ tin. dihtjOADt l« larH tlio 


Mobcah 


Ircsb ailegationa 

(10) Kobin Chundcr « 

(2 U R 09 (1609) , 

(U) GobjndMobapatturi Madb«hru>i« 

0 w r. 2 u (isoG), 8 c. b u r ‘ ' 
SSJ ,, 

(!2) Klin BiU-o r Soiiai bibco, 21 W ‘ 
•l22(lS7d) , . ,g 

(13) Ki'-hen Chundir i K"hn'sH 
n E 507(1872) 

(Jt) Lalji Eatanji r Oftogarnui 2U 
ft \ C J , 176 {1861) V tUmi iiisj, 1“ " 

ever, be made in tho ultcraativp, ntbir«l"' 

tbo ground ol twnctsbip or cascR^” 
Narcndra ^atb Baruri r \bhaja Uiar« 
Chattojadhia 4 C Ia J 437(19''*) ^ . 

(16) Goundfivv 1 Ragho 6 B G|3 0 
(lb) ftaaisanlin o PnhUuUi. 


2) If 


tiswi ,« 

(17) HuroSooudurw r UunofK»roa.u 

1- 550(iSC9) j. 

(18) Mobadco 1 vfccmitomu'i'a »» '* 
lOOflOb?). GolnmUtow r C.irdinrccM 
it \\ It 355 (1S75) 
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(Whr■^lo^3•«1l'^^pp , (I) rlnim as wlio]p ownprin itiirrliost from A cliimoslipir 
orjpint jMircliftvr vntli him , (2) claim for |K>sfiPMion 1 ivd oii koLnh wJncJi rrns 
j!i reality a morfpap? < claim for rppsMncnt of ntlvnncpa , (3) rhini bj ivf rond 
niortpappc for flale, ipnorinp titlo of first inorfpappc claim rpi«<r\iiip riphte 
of prior mortpappc , (f) claim for property as dcMseo under will claims for 
Ramp on ground of want of title in testator to devise , (3} rinm as mortpappe, 
allppinp that slip had advanced the wonpv out of her own funds claim that 
monpr camp from reputod husband nnd that the transaction was bj waj of 
gift or provision for her, (6) npht to execute mortpape decree , claim fo redeem 
inortgapp , (7) claim bj co sbarer landlord for proportionate sbare of rent 
chim for individual sbare of plaintiff or full rent (8) 

In the following cases amendments were allowed tii a suit for a 
d'cliratorj decree, an amendment so as to make the suit otu ilaimiiip roii 
s«qnpntial relief , ( 0 ) altering a amt from one under Act Mil (11 C ) of Hl/i 
into an ordinarv civil suit , (10) claim fo redeem properlv mortpaped in 1*^11 
rlaim for redemption on previous mortgagi of 1837 in case mortpape of ISJI 
wi re not proved (11) In an action on a promissorv note, the suit was dismissi d 
on the ground that part of tlie consideration vras illegal , the plaint was allowed 
to he amended in appeal so as to recover so much of the consideration as was not 
ilK gal (12) Where the plaintiff claimed an casement by prescription the claim 
has been decreed on the presumption of a title arising from a grant (13) A emt 
for direct possession has been changed into a suit for possession conditional 
im the defendant’s failure to redeem, (H) and a suit for possession into one 
to redieni.(10) It lias alread} been pointed out that a plaintiff maj from the 


( 1 ) MuKt Doolhua < Lnll Behaivo, 19 
n 3* (1872) 

(2) Dosi Ram t Sfoliendro Roy, 18 W 
R 274 (1872) 

(3) Rajah Sabeb PerUad Sein v llaboo 
Budhoo, 12 tfoo I A 275 (1809). andwc 
aturnga«er« De Soysa, App Cas (1891)69 

(4) Salig Ram t Kar Charan, 12 A &18 
(1600), dist . Muhammad Niamat r Ghnffar 
Muhammad, 21 A 272 (1800) 

(5) Mylapore lyasawray i \eo Kay, 11 
(X 801 (1887), 8 c, 14 I A 103 

(0) Bhowan Doss v Sheikh S(aliem«l, n 
VL I A. 340. 332 (1871) 

(7) Han Rarji i Shapurji, 10 P 461 
(I88C), 8 c, 13 J A, 60 

(8) Lala Bara i Nem Naram, 6 C M K 
32G (1002) 

(9) LimU I Rama, 13 B 648 (I88S), 
Chonni t Umma, 14 M 40 (1891), Abdal 
Kalart Mahomed 16 M IS (1800)fdiat in 
Varayana t Shankunni, 15 M 266 (1891) 
which was not a case where the objection was 
tak< n for tl e first time in appeal] , Fagbo r 
\islirai 5 Bom K R 120(1903). Bsi \nope 


t Mulcliand OB 361 (i88>’>) [amendment )) 
■ascrtion of prayer for an account] 

(10) Gobinl (Tliunler i Bjkuntnitb 10 
\\ n Cl (1873) 

(11) Pirashar v Ranu S Bora K R Oil 
(1003) 

(IS) Joseph I Solano 18 W R 424(1872), 
B c, 9 B I* R 441 , rrf , Proby i Bell, 20 
W R 6(1873) 

(13) RajrupKocrv Abul Hossein, C C 394 
(1880), Punja Kurarji I Bai Kuiar C ]< 
20 (1831), Koylash Chunicr t Sonatun 
Chung. 7 C 132 (1881) 

(14) Rupchand DagduaavDarlatTai.O B 

495(1882), Kasimunmssat Nilratna,8C 70 
({831), Adakant Banerji f Suresh Chandra, 
12C 414,422(1885), 8 c, 121 A 17 Dul 
labhdasv LaLshmandas, lOB 88(1885), the 
Court, howeTcr, has a discretion in ter 

ewrcisable with reference to t 

facts of tho case sco Mornga 
App O’ (1801). p CO 

(15) Fankana t Virupa 
(1883), bittscoDirgopalt, 

(1879) 
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commenoeroent raise an altcrnatne case Where he has not aoile 1"“ ™J 
have leave to amend hvs plamt and to stale its case correctly therein if the Uiirt 
ihmlcB that ho has rested hia claim upon wrong grounds {torn nmrafamahoe, 
ivnotancc of law or fact, mistako or imsoonstiuction of dooumente (1) w we 
jn a auit for the reco\firy oi a due on account, the defendant raise a p e 
of li nutation !ea\ e u as grantedto amend tUo plaint by setting 
inent signed by the defendant withm the period of limitation (2) \ here 
suit for rent the plaintiffs described themselves as » exeentors and ttns m oi 
the properties of an endowment” they were allowed to descnl» , 

“ de /acio managers and persons mtereated m the endowment (3} i 

was argued that an amendment allowing an alternative case to 

veitedthesuitintooneof anotherandincon8istentcharacter,itwas e 

alternative claim which arose out of, and was immediately ’ 

the same transaction was not inconsistent , (4) the Court, ® ntd 45 

the proviso to tlus section m the last Code must be read with 
of that Code and was not mtonded to interfere with them Bed 
whether thia was not stated too broadl} It does not follow that 
plamt might have originally been brought in a particular form, u ' 

that therefore it must he amended into that form If so, the object o F 
vision, might in some cases be defeated s j t„ «« cases 

As already pointed out the section has been now amended i 
the Court has a discretion. (5) In exercising that discretion, it 
English practice id general refuse an amendment which changes the ac lo 
one of a substantialh different character which would more convenien y 
subii'ot of a fresh action The question thus becomes one of j p- 

subject to a rigid rule W hether amendment should be allowed must 
the eitcunistaneei of each ca% Mere technical argumentB showng a a 
of oliaracter will not be given effect to There arc such cases of 
where ainendiiient may be properly allowed On the other hand, any 8'* 
change in t!ic claim made making it more convenient that they slioii 
subject of a fresh action will be refused . . jjjg 

Costs — In England the nraendment laaj be allowed "on suci 
as may be just (6) And the Courts mav therefore, there impose terms a 
other matters than costs (7) In this country the Courts could former y ^ 
terms of tlic former section impose terms only m regard to cost'^ As 
they are entirely in the discretion of the Court, and they are sometimes tP 
larly when the application is made before trial) reserved (8) The wc m 
however, now been amended in conformity with the English rule 

(5) 0 28 r 1 

(OJGunnajit Maknnp. 34 B - ^ ' 

(7) See Kmg I Cooke. 1 Cli I’ . 

(8) In apppfti on I m 

ft party omrndiTig , 

fill coits wi' to ilftlc o -jT 

Tlhani I‘nm » ISliioirflUi, 2I ( I'' 


(1) Irfik‘ihniiban Hon.flB HCsR 1(1872) 
(’) Oiinnaji t Makanp, Tt B 250 (Ifl09) 
(t) Diianpat i Jiiarniul, 13 U L. J 28'i 
(I 'HO) 

(4) Ksral r ban 1 i Mahun IW», 2a (X 87* 
IHO 8')0{IB08): K C.2C tv N a)II»uittf» 
rnfi rcc mori^ajic , {kaofinfatwv, oiniwl^t 
fiiim Mint «Kf n hnt wh not b» rrawn ‘f 
ffn.i I Miliik t tor.H ell thtf <1 tnccl 
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1 The pl'init contiiii the following piiticulnrs — 

Particulars io be eon- (a) the name of the ( onrt in wlinli the 

talned In plaint suit is brought, 

( 6 ) the name, do'icnption and place of residence of the 

plamtifT 

(c) the name, description and place of residence of tlic 

defendant, so far as thc> can bo ascertained , 

(d) xchcTC the plainhjjf or the dejemlont xs a vxDwr or a person 

nf unsound imnd, a slatemcnt to that effect , 

(c) the facts constituting the cause of action ind wlicn it 
arose , 

(/) the facts showing that the Court has jurisdiction , 

( 7 ) the relief which the plaintiff claims , 

(/i) uhere the plaintiff has allowed n set off or relinquished 
a portion of his claim, tlic amount so allowed or 
relinquished , and 

{[) a statement of the value of the subject matter of the suit 
for the purposes of jurisdiction and of court fees, so 
far as the case admits 

2 Where the plaintiff seeks the recoverj of mono), the 

plaint shall state the precise amount fJmxmL 
n money su uhere the jdaintiff sues for mesne 

profits, or for an amount which will be found due to him on 
taking unsettled accounts between him and the defendant the 
plaint shall state approximatclj the amount sued for 

3 Where the subject matter of the suit vs vmmoicable pro 

wiere the subject Ihe plaint shall Contain a description of 

matter of the suit s the property sujlcientto vdentifij vt, and, vii case 
Immoveable property property cwrt bc identified by boundaries 

or numbers vn a record of settlement orsuney, the plaint shall specif tj 
such boundaries or numbers 
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para 4 


[s 50 
para 6 ] 
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4 Where the plaintiff sues m a ieprescntati\e character, 
When plaintiff sues as the plaint shall show not onl\ that he has an 
representative actual existing interest in the subject matter 

but that he has taken the steps (tf any) nccessarj’ to enable him 
to institute a suit concerning it 


5 The plamt shall show that the defendant is or claims to 
Defendant’s Interest bc interested in the subject-inatter, and that 

to be he IS liable to be called upon to answer the 
plaintiff’s demand 

6 Whete the suit -is mstiiitted after the exfi^aiion of the 
Grounds of exemption pcnod pjesciihed bv the law of linutntion 

from limitation law pj^mt shall show the ground upon wliifh 

exemption from such law is claimed 


Plaint —The object of a plaint is simply to state the grounds and relief 
upon and in respect of which a suitor seeks the assistance of the Court It’ 
essential parts are («) the title or as it is sometimes called the caption, 

(n) the statement , and (ui) the rebef , the first of which is referred to in chus s 

(o) (6) (c) and (d) of rule 1, the second in clauses (e) and {h), and the thud m 
clause {g, The provisions of sect CO which these rules replace was criticw^d 
as not complete Thus it has been said it is " a general rule, and the 
section appears to presuppose that the capacity of patties suing or sued 
should be alleged m the plaint but it docs not provide for such 
tions exprcsalv Simtlarlj m the case of joinder of causes of action the 
circumstances allowing the joinder should be stated but there is no provincn 
as to that There appears to be no doubt however, that on the aualogi of 
the practice of other countries oil such facts should be stated in the pUmt 
notwitlistandmg the last clause of sect 53 clause (5) (u) whicli provides for a 
return of the plaint for amendment if it contains particulars other 
those mentioned in this section It is held in the United States that the f'et 
of partnership should be alleged in the plaint as partnership demands am 
liabilities being joint such allegation is necessary to authorize the joinder 
of parties So also the value of smt and the locality of its subject matter 
and of its cau<io of action, and other circumstances on nliicb the jurisdiction 
of the Court may depend must be alleged Thus the Bombay High 
Circulars (Chap I r 4) evpresdj-^Jaj down thatmc^cr} suit the Court shnU 
require the plamtilT to state clearly m the plaint liow the \alue of tl c suit his 
been arrived at and that m a suit for the price of poods sold rctau 
the plaint filioubl <itlicr set out the account in detail or should Ic arewn 
panied by a copj of the nrrount to be served upon tlio dekHdint 
‘'imilarly if any law authonzes a suit only after the phinti/T lii« taken sow<* 
other proceedings given some notice, or received leave or sanction of 

( otirf f>i obtained a cortificalo of pome officer, the plamt must stife 
those proceedings have lieeii taken notice given leave or sanction refciv** 
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« r frrtificito olilniiipd as tlio raw im\ In (I) Tlio ainojulccl srriion ailds a 
Rlit< mont ot tli(* salur of tli? au1>jpct iniltrr 

“ Shall contain ’ — The wotiI fonnerh used was and w is heJil 

to be a s'rong nnperalirc (2) 

Title Rule 1, clauses (ff i, (6), fCJ, (rf) — The name sliould be giscn if 
possible, m full and to the extent iieccssirj to full} identif} the part} If 
there l>c more than one plsmtiff, or more than one defendant, the name of cacli 
must lie given As to rases of agents, assignees, bcnamidars partners and 
others, see notes to 0 I rr 1 4 And ns reganls suits by or against Govern 
ment and public offierrsfS) aliens and foreign native rulers (4) corporations 
and companies (5) trustees and excriitorsfC) firms (7) minors (8) and militar} 
men (9) «ee also the portions of the Code noted 

“If a person sues in a representative or oflinal eapicitv flic capacit} 
should he indicated in the title The same should also be done when he such 
mcrcU as a memlicr of a firm or ns fi.cfetarv or agent of sfine rorporatum , 
nr on behalf of a larger mimber of jiorsons \nd the capacitv is general)} 
indicated bv adding to the name of the partv a d signatioii (Itnnting tlic special 
character or capacity which he sustains But the designation mav be taken as 
merely dojcriptiopersonip unlessjt is preceded bv the word ‘as ’ or somoccjiiiva 
lent of It (10) And the general rule appears to be that the capacit} in which 
a party sues or be sued should not only l>e indicated m tlie title but stated m tlic 
body of the plaint also (11) 

To describe the plaintiff as residing in Chitporc Road m the town of Calcutta, 
IS not a suiEcient description of his place of abode nor is it suSicieiit 
under this section to describe the defendant as formcrl} of Calcutta without 
alleging that the plaintiff has been unable to ascertain his place of residence 
more definitely (12) A\ here it was contended that the plaint was bad ns the 
claim was set out by G H , manager (of a bank) but the words should have 
been “ The Mussooiio Bank, I imitcd ’ it was held to be no ground for rcturnin,' 
the plaint as the intention and meaning of the plaint was clear tint t) c rircuin 
stances set out applied to the bank and the words w re not capable of nii} 
other rocamng (13) 


(1) Hulcm Chand, CPC 5St It jnay 
liovrcrer bo perhaps contended that some ot 
the matters referred to would corao within 
clause (<) Other cases might bo met by 
other portions of the Code as ej a 80 
which requires a plaint to allege the giving 
of notice or by other Acts 

(2) Shoo Prasad r Laht Knar, 18 \ 401 
405(1890) 

(3) Ss 79-82 O TXML 

(4) Ss 83-8" 

(5) O XXft. 

(C) O KXXr 

(7) O XXX. 

(S) O \XXII 

(9) 0 X't\ III 


(10) Hukm Chand C. P C 687 Jims tie 

words ** Deputy Sheriff following a jicrsoii r 
name were held not to denote that he was a 
partytothcsaitmcrclyas deputyshenff 
Grcig « Clements 20 Colo 1C8 (Amcr ) > 

also wl^re the plaintiff described hm self as 
)l assignee of D & Co , it was hoi 1 It at tl 
action was brought in liLSindiiidualcii; u t\ 
BatterfclJ v Sfacombtr 22 Jfu i 1 I 
(Amer) cited ib 

(11) TIukm Chand CPC ’’S" 

(12) Ililjre Bolotnan ( Ab<I 1 '? 4(1 

n 3ro(j8 9) 

(11) SfuBsooDo Bai k 7>1 I 

ifis(i8 n 
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The defendant’s name is given in the plaint m the same manner as the 
plaintifi s 

All those titles b} iihich a part} is generall) known ought to be gi'en 
and it IS not the true construction of the section “ to say that where a man 
has titles, the claim to which titles cannot rationally be disputed, b} which 
ho IS generally known, all that the Code reqmres is that he should be 
described in such a way ” as may be sufficient for identification (1) In the 
case cited an order rejecting the plaint because plaintiff did not amend it, so 
as to gi\e tlie full titles to the defendant was held to be correct, their herd 
ships of the Privy Council obsemng that “if a plaintiff, from animosity, 
from pique or anything in fact but a bona fde dispute as to the right to 
a title obstinately refuses to give his adaersary that title by which he is gener 
ally recogni7ed the Court ought not to permit or sanction tiiat species 
of insult ” 

Where a practice existed in the Madras Courts to give as part of the 
description the age as well as the father’s name, and these were not pi’en 
the High Court refused to interfere with an order rejecting the plaint (2) It 
IS not aufficiont to describe the defendant merely as formerly of Colooto bh 
m Calcutta without alleging that the plaintiff has been unable to 
hi8 present residence (3) Where a plaint described the defendant as “ Ju® 

S G B of Mussoone and stated that she was cxccutus of the deceased B i 

it was hold not to be open to objection aa it was clear that the defendant 
stated to bo executrix of the deceased and the suit was brought against her 
in that capacity (4) 

There is no pronsion in the Code as to how the defendant is to be sued 
and named m the plaint when his real name is not known to the phmfiff» 
cannot be ascertained by reasonable dihgence (5) Names are only used to 
designate persons and as a means of identifying them The action is not ag 
tho name, but against the person designated thereby If therefore the re® 
defendant has been properly served with a summons in a fictitious name, uni 
he docs not appear to defend the suit, a judgment rendered against him m sue i 
name will be as effective against him as if Jus true name hod been gi%en m 
proceedings in the action (G) ^ 

It !S atic ol tie ficst essentials ol a suit that fie parties, sml specjjdl,^ i® 
defendant, must be ahae at the time of the institution of the suit If the ppr‘'o^' 
named as defendant is found to have been dead at tho time of the prcieuta ‘o* 

(1) Maharaja of Vizianagram t Paja Lak (3) Btbco Soloman t AhtiufAri?’ J'-F 

Hliini Cliollaya, 12 B L. P. 443 , a e, JR 30C{1879) . ^ 

W r, 301 (1872) reversing tho Uccisior oJ (4) Mussoorio Bank, W * Birlnn 

tho High Court m 3 M. H C R 31 (186(5) 188 (188G) „ ^ 

In tlu^ ca«o tho Privy Council though point (sj It ,9 stated m Hukm Cliand C. 
mg out that tho case was distinguishabli , 689, 690, that most of tie Cooo^ o ^ 

appeared to di«aj prove of Jvid en C3iand t United States allow tho defendant ® 
aieghraj 12 W R 450 (18(5*1), m which desigiialc<l hy a fictitious name amen 
the nrt refused to insist im the inscrtionof by euhstitutmj, the true name w en 

the words ' Poy Bahadur covered. 

(2) SoinajajtiK r ‘'uiayva 7 M L. J (C) Ib 
• rj R1 (1897) 
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o{ llic phint, tho CViirt will liaN** no ]uri«liclion o^l^r it,{l) oml raust nfiiie 
to prococ<l furllicr, I^'a^ing the plnmtill to Iwpin rfc roio agninst anj porsoii 
npiinst whom h<* mi} ha\o n riphl to proccod (2) It hai cicn bM*!! lield m tlip 
Unitod States lint if one of the defendants i\as dead the judgment will In' \oid 
ns npamH the other defeudinti ftlio(3) And the principle Appears to Iw of a 
gi-neral appliention Thus Freeman, m hia work on Tiidgmentg,(4) obsenes 
that " no sort of juri’dietion cm be obtained against one who was dead when 
suit was commenecd against him as a defendant, or in Ins name ns plaintiff, 
and that no judicial record can l»e made which mil estop those claiming under 
him from showing that ho died before the action was hegun , and that a judg 
ment for or against him must neecssanlv lie loid It is stated (5) that the 
Courts m "cseral States of the American Union have held the same c\cn in 
suits against n corporation, commenecd after its being dissohcd,(C) though 
the rule docs not appear to have l>een there applied with the same strictiicos 
111 the case of a plaintiff (7) Thus a judgment in a suit instituted m the name 
of a party who is dead at the time the suit is brought has been held in some cases 
to be onlj \oidahlo (8) And Jfr Rlack in hia work on Judgments, (9) obsenes 
that “ if an action is commenced in the name of a person already dead in interest, 
or if one of sea eral joint claimants is dead licforc action brought, it is held that 
the defendant must take adtantage of the fact by plea in abatement at the 
peril of being estopped h} lus silence and the judgment for plaintiff will not bo 
disturbed ” (10) 

A description of a party as insane in the plaint is not evidence that he 
was excluded from the inheritance hy reason of insanity w)icn the succession 
opened (11) 

The statement Rule 1, clauses fe), (A) —A plaintiff when he files Ins 
suit must allege the cause of action m the manner prescribed in this rule, and 
must prove the necessary allegations in so far as the} are not admitted by the 
defendant (12) Tlie whole object of pleadings is to bring the patties to an 
issue, and thus to secure that both shall know before tbo cause comes on for 

(1) Sloliun Clninilcr i Axeem Cazoe, 12 Me , ST (Arocr ) 

R .IS (1SG9) (8) >rcsrillan i lliekman 35 W Vo T05 

(2) Moharanco Surno tlojcc i Rykiinl (AmerJ 

Chunder 25 W R 17 (1875) (9) 5 204 

(3) Wcis V Aaron 21 South (Sbss) Rc^ (10) And this, it » stated, lios l>cen 
7C3(Amcr), cited in Ilukm Cliond, C P < followed by tho Supremo CJouit of ^\est 
5SS, from w hieh this note is taken. In tbis ' irginia in Watt r Brookorer, 3 W Va 323 , 
ca«e a judgment against the principal dcMor Barannon, J , observing that “ the fact that 
and tho surety was lield void against tho defendant did not know of his death can 
former also, although tbo latter alone was make no difference as to this point ’’ 

dead at thetime of the institutioncftlic suit (11) Ran Bijai t Jagatpal 1$ C 111 

(4) § 153. (1890), B c, 171 A 173 

(5) Hukm Cliand, CPC 083 (12) Cano v Sidheswar, 4 Bom, L. R 58 

(f) Taj lor t niiott 52 Ind 6S8(AnWT), (1901), and ho must include all the existing 

Pill I Ifolines 127 Jfass 320 (Amer ) grounds on which the suit can be based, for 
Cro 1 y 1 Jlutton 08 ^fo 190 (Amer), a second suit, on grounds which existed at 
Tseobson * Campliell 12 *> U Pep 781 the time the first was brought, will not bo 
{ \mer ) allowed Premanund i Ram Churn, 20 

(7) Afonl . Prrsi lent of Sii/Idk Tank 61 W R 482 (1873) 
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trial what is the real point to be discussed and decided (1) 7’be tti> 
points to be attended to are tiie iemn of, and then tbe coatcuts of, the state 
meat A.& to the first, the fotroer section states that the language le 
both plam concise (2) This js a juatter now dealt wth an 0 M r 2 
The material parts should be stated in a surmnaty form clearly anil 
precisely yet briefly and cuecmctly While a liberal constmction should 
be given to pleadings, bo as to giiiO effect to their meaning to be collected 
from their whole tenor, they ought to he expressed with suOlcicRt definite 
ness to enable the opposite party to understand t)>B case be is called 
to meet (3) To avoid pToimty, the pleader should omit every allegation 
which 13 immaterial and unnecessary, as also all unnecessary details when 
alleging parts which are matenal (4) A certain amount of detail is necetsaii 
Although pleadings must now be coacisc, they muet also be precise " (B) 

The statement of facts must be with specific particularity, and not by w'*' 
ofaaguegeiicraUzations AaobscraedbyRced J , in the opinion of the Supre^ 
Court of Colorado m Eobmion t> DolDrcB,(G) “ the conclusions of the yhaiitt 
afateil aa faota broad generalizations, aweejnng and compwheu’i'O %isiTiua^ 
of conspiracy, fraud, mismanagement, and incompetenry, cannot be made, J® 
pleading to supply the w ants of specific facts 

Thus it IS a settled rule that m an action for false and frauduien 
misrepresentation, the statement of claim should state the dctsils 
alleged irusrepresentafcion (7) In fact it is a general rule, that whew baa 
IS intended to be charged, ita dettola must be specified , and general allegati^* 
howeier strong, arc ineufScjcnt to constitute an oicrmenfc of * 

0 T T 4 In the first cited case Lord Selborne observed, that 
regard to fraud if there be anj principle which is perfectly well setfleoj n 
that general allegations liowever strong iua> be the words in wKwh the) w 


il) P^rJcsnel,*!! r Diorf* i Holhirorth 

1 rii D (ttt) 

(23 In Bishc^hnt Pcrabail t Ram Chwrun 
15A H r R 25(H;3),atp 2S, Stuart CJ. 
taici i donot <losirc tooyplystnctrwl^ot 
j loading ot any uimrce'isary icfinerocnts ol 
Jogal art in orilor to work out tho requiro 
tnonts of our C ode of Procedwo, but I jnu‘'t 
m«ist upon the allegation of all trlevant 
fact^ bojng clearly and coherentJy atated, 
and >t IS, in lay judgment no part of the doty 
of a finirl to lielp Uligaats by suggesting 
wJiat ihw iK’amng M in eSoct, of by infer 
ring theif right of relief from coofuiied slate 
!(« nti which at l«cst only siicgest hut do not 
dtUinclly expresi, the legal damn 

Indur CIttin ler * Padfia Kwhorc, 19 
1 \ UO, 01 {lfi02) , * c , 10 C 607. 

(1) \nnaal I'MfiJre, 1005 p 236, smlaee 
Jfiikm Chanil, (’PC. lOf d tifq , wlirre fti* 
8ul )e( t la more fully conwdeml, anl Odgirs 
»j) p5 9d,ng IJjc* n! fteailing 

11 no« dealt with in O V f, ««*■ 
f) P/r Kav, T, fii re Parton, V R 


lEBg)2S7 , 

{0)29Pac Rep 750 (Inwf)- 
H«kmCiiaD<i,0 r.C fU 

(7) Soligmaon t\ i oung, '■ 

W.N93 

(8) WaUmgtord e tliitual Society, 5 «!’{ 

Cm 697, «t«l m Gunga r 

ram IS C. 513. 537 (1888) , s c » 

119, I,awenc6 \ Kwroys# 15 App * 
22f The Panjah Chief Court, in ^ 
slructiona to Judicial Officers” (i* -« ^ 
(m.)),Utd down “Plaints containing 
and loofe stateoiCRl'i of « gencrsl 
aWeguig' fraud, 'collusion,* ’ 
and fraadalent actt,' and tlic lA**' 
nowr made to take a defi/ute shap ®''‘’ 
frc<niently jinpOMiUc to pro vc, are 
admitted This iliould not ho « 

II hero fraiul ii aDegrd, flie y*rtr'“ . 
alioning that it lia-i aotinlly hee” eomt«‘ 
must l-'ilwnly and delTniUb ^ , I'.i,,, 
I lalni lipins? rc turned foe ” 

mj^ef uhen nere^'iir} 
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an msunirKiil to iiiiuunt to hi> AMrumit ol (ruud of \\]iicli am 
Court ou^lit to taVr notice” This was cited witli ajuroNal in Hie I’nw 
Council (1) l>j Lord \\atsnn who paid ‘ ^\Il<•l! fraud is cliargcd against lli< 
defendants it is an acknowl dged rule of pleading that the phinti/T must set 
f<’rth the j uticulars of the fraud wliicli lie alleges Hicrt, can Ik no objet 
tion to the ui-c of such peneral words as * fraud ’ or * collusion ’ hut thej ore 
quite ineftectuil to gi\c a fraudulent colour to the particular statements of 
fict in the plaint unlc's these atatements, tikcn b) tbeiiischcs arc such as 
to iiupl) that a fnud has actually been coimmttcd ’ 'I bus a plaint to set 
asid an award must dcfirutelj atitc some fraud or other nulpncticc of the 
op|Hi'ite part) (2) Tlic decision of the I’rita Council cited was acted upon 
in a ease (3) in till Ilouiba} Kit.h Court 1 niton J obseramg tli it the jilaint 
ought, iiiimcdiatclj on presentation to liiae been rijictcd or nlunied for 
aiu''ndimnt as it did not disclose a cause i f ittioii A tliarg of fraud mubt 
1 m hubstaiitiallj prosed as Uul(i) and it must lx so pioacd at the healing 
of the «as , ind cannot be riserxed and prosed in the toiirbc of taking 
accouutft (o) 

facts must lx btated as facte Modtru pleadings are nnrclj toncibi 
staUments of the facte Inferences of law ehould not be pleaded I’lcadittpS 
should not contain mere irgumcnt«(6) A plamtifi time cannot ax or that 
” he 13 entitled to ' projiert), for tins la a conclusion of cuiccd I itt ind law 
He must state the facts which in liis opinion ^ixc him thit title Hio 
material ficts onlj ehould be pleaded But each partv must ilwnjs state hi'' 
whole ease and all the facts which arc essential to the cause of action but not 
the evidence by which thej arc to be proved (7) though there are many eases 
in winch facta and evidence arc so mixed up as to be almost undistinguisli 
able (8) In other words only operative, facts as distinguished fiom pro 
bativc or evidential facts sitould be pleaded and of the former only the 
ultimate facts 

Till, plaint should include all the existing jxiintb on which the plamtin 
tau succeed (9) And a plaintiff i» only • ntitled to sucixtcl upon the taUbc of 
action alleged by him in Ins plaint (10) It la not however necissarj for the 
plaintiff to state m what form of action lie sues (11) 

IMierc the plaint discloses all the facts constituting the cause of action 
the form of the action is immatcnal Thus in a suit for mortgage inonev and 
mterest bj the enforcement of the mortgage ben even if the hjqiothecation is 
not proved a personal decree ma) be given for the amount claimed ns damages 

(1) CiUDga ^varain t liluckraui 15 1 V (i ) ItivlicD Sahnjc i Beer Kislmn? 8 U 1 

IIU bc, 15C5J3 .Ja(lS67) 

(2) Hurdiuran Dos i lUjan Mult 1 Iml (7) \nniial 1 1 icti r 1) 19 r 1 b<.«, 0 \ 1 

Jur.O 8 12(1801) r » < tc 

(3) Kn Unaji t Itamnaji 18 0 111 (8) Snutli i Wist V\ (18"0) 55, 

(1893) Uobcrtsi Owen I 1 L R 172 

(4) AWul Hosatin t Turner 11 1? 6*0 (9) Ilanmert Hight 24 tV R 3t6(Lng) 

(1887), and the cvideuco moat lie coalnwd (10) Premanun 1 1 Ram Churn, 20 W R 
to the allpgations Knshnajie llamna)i IS 482(1873), D^nohundhoo t Kriatomoncc, 2 
R 114 (1893] G. 152(18 6) 

(5) \dvocatc Ccncral i Itai RuniaUii 18 (II) bheo I’rasad r Laht Kuar, 18 t. 403 

1> ool (1893) (IS9 ) 
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for brcftcli d£ the contract to p\c po&sessjon o{ the mortgaged pro-petty , (U 
the Couit obscrtiug, m tire latter cited ease, that Jt T\as imniatenal wlietkr 
the denwnd regArded jn the Lglit of a smfc for compensatjoa >a daieagrs 
for breach of the contract, or for money had and received for the plamtiSs 
use, or for money lent So also, m a suit for rent on a lahuhjat, il the Ja&fff'/iJ 
lb not pirovcd, a decree may be given for rent at the rate pro%cd to be paid 
before the alleged Xabuhjnt. jf there should be evjdenco of that, (2) even tliougL 
that may not havo been expicsaly elatmed in the plaint. In the iinder 
jiientioaed case (S) this nas not done, as there was no such evidence ; hut tic 
Full Bench said “ It is m the discretion of the Court to amend the pUmt <!t 
the issues, and to allotir it (j a tho alternatiTc claim for rent paid Wforc) 
to be tried And where the omission to make the claim in the pkmt appears 
to have been from vnadvextence or by mistake, it would be proper to do 
80 Where in a suit {or possession of certain land on the basis of a lease granted 
to plsmtifl in 1231 it was alleged that the plaiatifF bsd continued to 
hold ifc since then as a lessee from year to year, he was allowed & decree on 
the ground ol the facta proved showing that lio had an occupancy riglit, 
such dUernatJvc title not being mconsialont with the alfeged tJtk 
the lease (i) 

Nextl), Ab to the contents of the statement A defcmUiit ib entitled at 
the LAthest btago of the licanng to obtain the declaration of the Court ui'vu 
the ijuestioii nhethet the plaint dtstlobcs a cause of fiction (5) 

Viuong ultimate. oiH?jati\c facta, tlio plaintjfl’s title or right wloch haa 
been lulringed mu^t be first stated The cipression “cause of flc<io«” 
been understood to be used m this section in its broad sense, as includuig boti 
the iDfringonj'*nt and the right infringed, wlueh latter must litexeforc be set out 
m the statement of the plaintiS s causo of action Thus, m a amt for redemp* 
tion of a mortgage the mortgags must be stated (0) In a suit for a declaration 
of title to a propel tj which the plaintiff admits was sold to tho defendant® 
ancestors, and to which the plamtiB cannot cstabbsh a right mthout BCttiii,; 
aside that sale, the jiUintiS should allege th« cireumstanccs which he rclieS 
upon for avoiding it {7) And •where the plaiutiB s right to the thing sued for 
IS derived hj aiugniuent, the fact of the assigaincnt ought to be stated m t‘‘'‘ 
plaint fS} A plaintiff suing for jwsscssion of laud by redemption of the 
gage, must show ni his pUint tlie existing title he intends or hopes to 
prove, and upon wliioli he icIicb as cntitUug him to the rehef which h^ 


,isha (9) It IS a general principle, that a plmatiff suing for po’«i>es‘'ion i 


(J> Mahesli ) Uiaislnrja 

\ 215 ( t8S2) 1 Shoo Iv-irim t Jos l^tbiod, (7) Azuawliii KSmu t Xi v u5 *' 


lV2Hl{l8Si) ^(1832) , iv-i) 

(2) I’ouvhan llil«c i Hurray Kristo NaIIi, (8) Brooke ( 21 1’ 

SC 02G <«> racmaiWKd « bahib Ab, H A 

(3j Lukijoo Kanlo Dj,$ e buntocni'Mi, J3 (ISS'J) la lia ca-.c cited, Wg'r 
U B U 213 tl674) whom tho other Ju-lgra coocurfra, 

(1) hurjoo pf.r'tiAil i Ksshvn Hawat, SI tlwtlt woaM nolhflvo l)cen8Ufi'*-wnll® * ^ 
VV n 121 (JS73} ‘•lhatomort.ea"Of>{l!i«Ian>lmq<H^l‘»“^^ 

15) Unsvfuojoo «■ lltij Kruto, 3 C W N VvO gronlcil lo the ihhnJiKt, or hw 
2.0 {IhS'i) tor*, ami that lhi>. «w (ho ^ 

{(.) Sitro I’toivl I UhV Kuar, IS A 403 laortgagorV nj<t. vvmrnUllod torc«l-^« 
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show ili-xl at the. «Ulc of llir hint In %oh cntitlnl to llml r« lief (1) It lins tliiib 
lHM:n held that the owner of denuded land cuiinit kui to ejett earn a tresp lastr 
hi> long as the lea^; is outstaudinj (i) Ihc I’unj vh Cliief Court in its Instrnc 
11003(3) to Judiciil Officers, laid down that it should njuiear in Die phmt 
that (lie pcrsoiii if more than one, who sue t«gttlior ns plaintifTs all, citlur 
jomtl}, 6c%crall\ , or m the altcrnati\c, claim the right which it is tin, object of 
the buit to Mndicate " 

Wlicrc the pUintifTa right alone constitutes the t lusc of action it will 
be sufficient to ollcge onlj that right Thus, in an action for jartition tlio 
plaint should state the titles and interests of the co truants jilaintiil and 
defendant, but it la neither neccssatj nor proper to show an> dcraignincnt 
of the plaintiffs title (4) But wliero the suit has been necessitated bj aiij 
act done to jeopardise the plaintiff# tight or caidenec of it, that net should 
also be stated Thus, in a suit for a declaration of right, the plaint should 
specify not only the title to that right but also the act of interference wath 
that right (o) and the circumstances which necessitate the apphcatioo for the 
declaration (6) \\ here in a suit b\ a lelatiac of a minor against his adminis 
trator, the plamt luercly stated that the conduct of the defendant was im 
proper, and that the plaintiff had suspicions that the defendant would waste 
the property of the minor, but failed to specify any instance of mahersation 
or to gisc any reason plausible or otherwise for belieaing that tUo defeiicUut 
would waste the estate, the plaint was rejected (7) Snmiarli ni a buit to 
compel one’s neighbours to agree to a particular line of bouudarj being 
marked out between plaintiffs lands and theirs it must be stated that tlcy 
bale b^ some oicit act tran'^gressed that boundarj (8) In a suit to have a 
contract cancelled, and the plaintiffs deposit rctuincd with damages the 
plaint only alleged that the contract was caused by one of the parties to it 
being under a uustake as to a natter of fact and the High Court held that 
as that would not haae made the contract aoulable the plaint did not diseloxc 
a cause of action, and that it should ha\c been returned for amendment on 
that ground (9) 

the ground that the mortgage debt had been tbat tlio i Uint ttliould specify ono or more 
discharged by usufruct bucha plamt would such a ts or ehoul I assign sorao satisfactory 
not show the circumstances constituting the reason for apprehending an injury to tho 
cause of action or when it aro>ie or in fact ostato of tho m nor by tho administrator 
that an} cause of action of right to auo (8) \mccroonn ssa Begum v Gopal Sahoo 
existed at the commenicnient of the suit 22 W R 131(18*1) 

(I) 1 annnadan i Palikutti 31 3L 2SS (9) Dajabhai t f akhmichand J B 3,j8 
(1898) (1885), B rdwooJ J in the judgment of th 

(’) Daiis t \bdool Hamed 8 ^V P 65 Court adding that it should either han 
(18()7) alleged a mistake common to both parties as 

(3) S 3 r iL to an essential matter of fact by which tl o 

(4) PI ill. Code Plead, § 321, cited m agreement bctireeii them was ren lered void, 

Ilukm Chand CPC OOo and on the disco>xry of which tho deposit 

(5) lirfeJIuhaniiuadit Jiwam 1833 P P was claimed or else rehef should haio been 

''O 42 claimed (if that was reaUy plaintiSs ease) 

(6) Sjud Khadim \li r \arccr Begum 3 on tho ground that ho had been induced to 

A. II C Pv 202 (1871) enter into the agreement by the fraud of tho 

(7) Damodardas r Utamaram 10 B If C defendant 
r*. 414 (1873), Westropp CJ, ob ernug 
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Wiicro <i suit 13 babcd on tbc actual infringement of a right, the iiifrmgenKUt 
111(1 tlic facts constituting the infringement should alsobcstatcd 'Jhu'fmasmt 
for damagcsfonnjurydoncjthenaturcof thcinjuryshould hoBctout(2) \nda 
Hint to fix a boundary should show thoc the boundary has been transgrtbsed (3) 
liic plaintiff may base Ins claim on alternative titles winch arc not incon 
sisUnt nith each other , (4) 4aa, for example, when a person claims posses ion 
of icrtaiu land by hcrcthtarj quzashta right, or, in the altcrnatuc, by the right 
(tciivcd from adverse possession for twelve years, (5) or^upon a mortgage 
and deed of silo(C) And a mortgagor smng for redemption may a\cr that 
the mortgage money has been repaid and that if anything be found to be due 
th it lie will p ly it (7) I3ut inconsistent titles, it has been held, should not he 
allowed to be put foiward, as, for evuniple, a claim to hold a hat on tlie ground 
of titlo by picscuption, and of proprietary right to the hud where the Uil 
litldfy) In the CISC below,(9) the gist of the plaintins charge against tie 
defendant was that she lu vet executed a deed of sale in liis favour and th d 
the doeuinent set up by him was a foigcry , and it was ob&civcd tint it I'Ub 
not competent to the plaintiff to tombinc with that charge as an altcrnati"' 
the wholly incousistcnt charge th it if the jdamtiff caeeuted the document no 
eoiisidcratiou w is rccciied by liei or that fraud had been practised on her 
llio liombiy High Couit has hdd tint inconsistent asseitions of fact canno 
bo pcimittid m the plcadnie-^ but that on the same b this of fads two distioc 
titles may bo put forth (10) Ibc decision cited of the Madras High Court I'OS 
dissented from liy Allahabad High Court lu a ease (11) in which the tUuawa’ 
foi a declaration tliat a bond was not executed by tlic plaintiff, or, »t leas , 
t hat it was null and void foi want of actual and valid con«idciation , and tW 
Court observed that tlic Code did not authorize the rejection of a 
coiitaimug prayers for such rehefa and that it was unable to follow the Madr 
High Court “in holding that a Court has power to tlirow out a suit on 
ground that, in its opinion the plaint sets up two inconsistent ca«e’ * 
liowovcr, stated that if a plamtill chooses to- come into Court on a plaint ’ 
eoutaius allegations inconsistent with one another, this circumstance ' 
miUtato strongly against the plaintiff suetceding in the suit though it wou 
not justify the Court on this ground alone in dismissing it In England 
old rule of pleading (12) was that a plaintiff could not plead inconsistent fie ® 


(J) MjLckIi Cliualcr i Raimlliun I’al IJ 
W L -4b(15,70). KukmCLaml t P C 005 

(3) Amc<.rooniitssa Ligum I Oopvl b»Uoo, 

\V K 131 (1871) 

(I) IVoodit Siiioh « Ihil ko Singl 
AV K li(lS73). AltOulabKoiri Lad^hali 
lUlindur, 13 C A\ Is 1107(1000), Lat^liini 
, MmiDcvi, J7M 20(1011) 

(G) lb 

(C) Lamgulty t AUlool Ui, -0 W K 71 
(IS73) 

(7) Kutchnniia i AbmUhIii ■!! M lOS 
(1001) 

(fi) Kijili I shtib t Oblio^ Uiurn, 

I0A\ It lJS(l87’l) inwliklica'wtbotourt 
MiO tho afuii'if U{>u1d liBio) done well to 


lia\o refused to rtccuc tho plaint ou hw I h 
atalL InAmecroonnwsot A\oomaroodd«n 
II AV R 19 (1870) howDvrr tho eou ^ 
tlu light llicro wfts n j mtonsislciKj hut m ^ 
tlwt oim if tlioro M err, it did not whi t 


pliintirt Bhoul I not Buccccd ^ ^ 

(9) lya{ pu t I’amalaksl amnia, 13 
(IbJO), following Mahomed Rakah ' 

ISC 081 033 (1888), s c , 17 I A 80 

(10) Ningappa t bhnappa 10 R 3-'’ ^ 
p 327 (I8!)l) [suit for rccoicry of {>o»scs!io 
unaUcgUion of jiartition , suit for pnrlil“^ 

(H)Jinoi Afanon, I8A , ,, 

(12) bco Rawhnga e Luinlcrl. • ^ * 

158,101,, ondcaM-aciU linLigoli I-*’* 

7Ch D 1, 1,5 
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But the Judicature Act has enlarged the liberty of the iilamtifi lu claiming 
relief, and it is held that there is nothing to |)rcscnt eithir part) from setting 
up two or more inconsistent sets of material facts and claiming rehef there- 
under in the altcrnatucjl) and e\et since the Judicature Act inconsistent 
defences such as never indchtcd and payment arc daily pleaded It is to be 
obser\ed, hoi\c\er, that there arc diflcrcnccs between the position of a plain 
till and a defendant The plaintiff often has a personal hnowlcdgc of the 
facts which the defendant may not have, and while it is open to a plaintiff 
under certain circumstances to reserve a ground of claim a defendant failing 
to insist on a ground of defence in one action cannot raise it afterwards m another 
action at the suit of the same part) The deft ndants maj he complete strangers 
to the transactions and the defences raised maj have reference to matters 
not necessarily or probably within their own knowledgt So a llindu wrote 
his will, devising certain ancestral propertj to his wife and on the following 
day he registered it and took the plaintiff m adoption Tlic testator died shortly 
afterwards It was found that the plaintiff a natural father was aware of the 
dispositions contained in the will, and that the testator would not have adopted 
the plaintiff but for the consent of the natural father to tiioso dispositions The 
defendants who claimed under a gift from the wife had demed the adoption 
in their written statement and on appeal raised the further plea that the adoption, 
if any, was conditional on the provisions of the will being acqmesced in Itld, 
that the defendants were not precluded from succeeding on the latter of these 
inconsistent pleas (2) 

Probably having regard to the scope of the Code the rule which should 
be followed is that inconsistent and alternative claims arc allowable if arising 
out of facta which arc not inconsistent, and that a plaintiff should probably not 
in any case, and certainly not where the facta are presumabl} witbn his know 
ledge be allowed to plead incoosistent facts but should be called upon to elect 
so that the defendant may know what case he has to meet and that a defendant 
siimlaily should not he allowed to plead inconsistent defences unless he is a 
stranger to the transaction and the true state of facts is not within his personal 
knowledge Thus it has been held that a hlahomedan plaintiff who first claimed 
the propertj in suit as the heu of bis father on the ground that his mother had 
no title to it could not in the same suit contend that his daughter had acquired 
a good title to it from his mother and that therefore he was entitled to it (3) 

plaintiff must be limited to the case which he puts forward in the plaint 
but he may put forward therein an alternative ease from the commence 
ment as the defendant will then know that he has more than one ease to meet 
and will not be taken by surprise (4) The different titles should be set out in 
the altcrnativ c, for a claimant who has failed to recover property imder one title 
may be barred from bringing a second suit to recover tbc same property by a 


(1) Annuil Practice, 190 j p 237 It is 
however, to bo noted that under O 19 
r 27 tho Court has power to strihe ont em 
barrassinj; pleadings This rule is now re 
produced m 0 Mr 1C of this Code 

(2) Narsyansami r R&masami 11 ^L t~2 
(1890) 

(3) Abdul « JliaVhan, 3o B 2J7 (1911) 


(4) I^kshmibai t Hari 0 B il L R 1 
(18*2) as to amendment for purpose of rais 
ing an alternstiTO case ib Sbib Knsto 
Sircart Abdool Hakeem, 5 C. 602 (1879} In 
Balmakund t Ddiu 2S A 49S (1003). the 
alternative case was licl 1 to have been made 
from tho commencement 
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difioronfc title (1) Where la au actioa of ejectment agamst a tenant holdiug 
over, the lease sued on was inadnussiblo m evidence for want of registration 
and the plaint ^las not amended to one contaimug an alternative claim for 
partition held, that the plaintaff could not be allowed to fall baeV upon his 
general title and obtain a decree for partition (2) 

As to the place where a cause of action must be deemed to arise, b''c 
notes to sects 19 and 20, ante The date of accrual is a question of substan 
live law , it should be given as correctly as practicable (3) In the case cited 
the suit was for possession, and it was held that the date of the plain 
tifi 8 dispossession must be given as accurately as possible, especially when 
one of the issues was whether he bad been in possession withm tTrehc 
years As to rehnquishment, see 0 II r 2, ante, and as to set off, 0 VIII 
r 6, post 

Technical objections, however, should not, unless where it is absolutel) 
necessary, be allowed to prevail Thus where it was objected that a plaint hau 
been drawn for rectification of a compromise instead of a decree, it was held that 
this was a m^ro techmeahty, since rectification of the decree would follow u 
the plaint was successful (4) In the undeT*mentioned ca83,(6) Couch, vJ. 
said “ The plaint in this case is drawn, as so many plaints are, in a veryjw 
proper manner with reference to the cause of suit, but this Court cannot show a 
plaintiff to be defeated m his amt on account of the improper form of the plaint 
if looking at the whole of it, we can say what is the cause of suit Of coaiso 
we are not to allow a plaintiff to succeed upon a cause of action which w iio* 
the plaint, but the language of these plaints is not to bo read too strictlj, 
wo certainly are not willing to give effect to any technical objections orisioS 
upon it ’ This and similar cases were decided many years ago, and stricter 
rules have been now enacted in O VI A document referred to m the 
18 not necessarily a part of it (6) 

Relief Rule 1, clause (g) — The object of a suit is to obtain sorr® 
particular remedy or rehef This is stated in the prajer of the plaint, for jus 
as the defendant is entitled to know what facts the plaintiff relies on an 
intends to prove, in order that he may meet them, for the same reason h® 
entitled to know what use the plaintiff intends to make of lus alleged 
and the Court should know the nature ol the plaintiff’s demand, which, w f 

obtained is embodied in its judgment In the corresponding provision o 

New York Code, ” judgment ” is substituted for " rehef ’’ in order to exclude ron^ 
the plaint prayers for provisional remedies which, it hna been said need 
find room in it (7) Jleution need not bo made m it of that winch is macliiner' 
for tho grant of the relief prayed for llius it has been held that ft dciu 
for money will include u prayer for its recovery’ by tho sale of the 
held in mortgage for it, (8) and it is not necessary to mention the sak i'* 

(1) LonobundhoCliowdhry V Kristomonco (4) Snah Uiandra Pal Chowdry p Tri^ii 

Dosmo 2 C 152 (ISiC) [dist , riiakoro Bo Prasad Pal Chowdf}, 10 0 CllflOl^) ^ 
charji t Tlnkoro Pujan, 14 B 31 (1839)], (5) Kaleo Naram t Chunder - 

KalidhuQP bhiba Nath 8 a 483,501 (1832) W P. 223 (1875) 

(2) Karaclianlrai \a-.udc>.l0l3 451(1835) (C) roultoiu Ci«ill ''r 1 Boiirke.-'-JC 

(3) Boydouath bormali « Ojan Uibit 11 (7) Jlukui Chan 1 CPC 015 g,jj 

\S n 2J3(18GJ) (8) IvjwiDsth i badayv, .0 t- I 

N 
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plamt In a suit for contribution, tho amount due from each defendant 
should be specified; but \ibcio this cannot be done, tho ascertainment of 
the amount should fornj a portion of the ichef sought (1) A«uit, it ^as held, is 
often brought only for accounts, and a subsequent suit for the balance (2) 
It 13 preferable anj more convenient, liowc\cr, that the suit should be not 
only for an account, but for an adjustment of accounts and for payment of 
the balance that may bo found due This is the usual practice on the Original 
Side of tho Presidency High Courts; and it is specially desirable in regard 
to suits against agents in eases in uhich, as under Bengal Act VIII of 1809, 
the period of Unutation runs from the date of the termination of the agency , 
' because the agent may make dela^ in giving the accounts, so that the subse- 
quent suit for balance may bo barred (3) Tho object os to^wbich a rchef is 
claimed should be described mth sufBeient fulness, so that there may be no 
doubt or difficulty as to its identification Thus, where the object of o suit 
13 to pre\ent the plamtifTs rights o\er certain lands from being infringed 
upon, the boundaries of the landa should be given in the plaint (4) See the 
new thud rule in this Order and notes to 0 XX x 9, post But it has been 
held that a plaintiff’s suit did not necessarily fail upon the ground that there 
were no boundaries given in tho plaint when they asked merely for a declaratory 
decree in respect of their title (5) And the mere omission from tbc schedule 
annexed to a plaint of the boundanee or other specifications of land nill not 
exclude from the operation of the decree matters which arc by name strictly 
claimed in the plaint, and referred to as such m ibe decree (6) So, also, in a 


(1) Bu]apa( Bat t ^lahomed Ah Khao, C 
N W P n GB 215(1873) 

(2) Oobmd Mohun v Sherifl, 7 G 109 
(1881) 

(3) Shoshi Bhooshun Pal v Guru Churn, 7 
G 89 (1831) 

(4) Ajoodlua I,aU v Gumani Lall II C 
L.B 134 

(5) Ea] Narain Dm v Chowdhry Shoma, 3 
C W N 162 (1899) 

(G) Shib Karain v Bara Naiain, 20 W B 
142 (1873) Tho corresponding acction (26) of 
the Coda of 1859 oxjiresdj pronded that 
“ -nYicn the claim is for land, or for any 
interest m land, tbo nature of tho tenure or 
interest must bo specified , and if tbc claim 
be for land forming part of a villago or other 
known divuion, or for a house garden or 
tho Lkc, its situation shall be desenbed by 
tho sitting forth of boundaries or in such 
other manner as nia) suffice for its idrnti 
ficat on. * It has been pointed out (iiukm 
Chand G P C GIG) that though it liid not 
appear why this provision had been omitted 
in tho Code of 1882, it was obviously desirablo 
to liAie regard to it in tho ] reparation nf 
] lamts, and to so describe, the land to which 
tho suit nUUs, that there might bo no 


difficulty in its identification And it was 
held under that Codo that where a small area 
of land within another area was claimed, tho 
boundaries of the land claimed ought *o bo 
given Mahomed Ismail V Dhundur Kisboro 
Naram, 25 W It 30 (1876) , and that in a 
suit for a village the plaintiff should maho his 
plaint more precise by filing a survey map of 
villages Bam Doyal Khan V AjoodhiaRam 
Khan It C 1 (187C) However, where the 
boundaries of one of tbc plots wens not given, 
but dotGTBUncd by the Amtn m tho course of 
the inquiry, it was held that the suit could 
not bo disTOisscd for the defect though the 
plaint might have been returned for amend 
meat JonabAhv Gohni Assad 31 tV K 
187(1874) tThcretho plaint did not contain 
• 8{>eci&catioa of the quantity of land m tho 
defendants possession it was held that tlic 
plaint might have been amended but after 


propertyastoidentifyit Meet Atabooddeen 
V bhnmsooddien 18 W R 4C1 (1872) In 
the North West the fields ato numbered and 
tkir po-ition is given, £> D N W (1857), 
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euit for obstruction to a private right of way, the plaint ought to show mtli 
reasonable precision and exactitude the termini of tbo nght of way and the 
course which it talies (1) 

It has been held that alteraab\c rchefs inconsistent iMth each other 
may be demanded there being nothing in the Code against the jomdet of 
such rehefs (2) In th'’ case cited the pbmtiff prayed to be declared the 
proprietor of the whole viUage, and, faihng tliat, to be declared its occnpaccv 
tenant , and it was held that the plaint could not be returned for amendment 
though, if it became necessary to consider whether the second rehef could not 
be granted for want of jurisdiction in a Civil Court, the smt might have 
to be dismissed 

It IS usual to insert a prayer for auch further and other rehef than the 
specific rehef claimed as the Court maj hold the pi iintiS cnhtl''d to \ plaintifi 
ina) in such caa" have rehef according to what he has alleged and proied 
The prajer for general rehef wiU support any relief consistent with the 
cas'' mad** in the plaint provided that there is no surprise on the 
dilute and that thc\ sufier no iDcoavenicnco b) it (3) So under the general 
praier the Court has granted au injunction (4) But under a {>rttycr fr 
^tn'Tal relief a pUmti2 is not entitled to anj rehef nhich is inconsistrat 
with hib plaint (D) It must be considered as huulcd hj the facts alleged and 
by the ptaver for express rehef (6) Under r 7 it is not now necessary to a*h 
for general rehef 

Rehef not founded on the pleadings should not, as a rule, be 
But where substantial matters which constituted the title of all the jartw^ 
ate touched in the issues and have been fully put m evidence and formed tl e 
mam subject of discussion and decision m the Courts, the case docs not 
within the rule, and a declaration of the rights of the parties though not louodt 
on the pleadings maj be made (7) 

Mesne profits. — Thii> clause does not apply where mesne profits arc claim'd 
onlj from the date of the suit (8) 

Suit as repreaent^itive tRulo d'i — Whether the suit is brought b} 
plamtiS in his personal or reprcscntativ 0 capacity must be determined hem 
the statements in the plaint and not merely from the words indicative 01 
capacity in the title So where the averments in and the frame 0^0 

112 Soma of these eases vpcrc discussed (4) Kr«fo llohiney « Kollv Prosonne* 
and du inguisbed in Rajuaram Das s 4H5(tB^} butsccb>to^appa* ShiisrP*' 
Oiowdbury fabanw, 4 C t\. N 162 (1899) B atp 327(l8'>t) , ji i 5 

orI Notwitbstaadmg tie omtssum of tbo (5) Htralal Jlullielw t MatiW ' 

I orii onin the Code of 16j9, cflicl was atdl B ll K bS2 {f8“0) ^ 

given to it m Ibo preparation of plaints in KamcChander 9J C. at p 
suits relating to lands and now dau«c (3) hdd that tho frame oEthosoit ^ 

lioa bfva added to tbo Motion. And sco plaintiff from claiming particuUrrelir 

Luchmi Isaroin Bhiuredar *• Hoarc, ‘'Miller tbo genera! prater .itf'.ir 

ttud Co , 17 a M V 1003 (1 913) (6) Dili Daynl t Bbau Plvtap 31 <■ 

(1) Korns t Jeidims, 22 Cb. n 4S1 410(1903) 

(2) KaLir Khan i Kbawnm i8S7» PR (7) Br» Mahant Golmd 1 ao r '•w 

41 KcsboSCM ^ 6SM1S99) 

(DWalj'uki Oriord 3\ CS.4V2, sccabo (6J Ranibnd no t BJimatei 15 
^crr^ I Ntx-l 15Q B D i>10 (Ih'W) 
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arc sucli as to affi'c to tlio plaintiff a rcprosentatnc cliaractcr, and to show that 
a causp o{ action, i[ any, ilovoUcd upon him solely in that character, the omission 
m the title o£ the nord “ as " between the name of the plaintiff and the words 
descriptive of his reprcsontatise capacitj, will not be deemed to nogatiie his 
claiming in that capacity (1) 

The plaint must show not onlj an actual existing interest, hut also that 
the plaintiff has taken the steps necessary to enable him to sue The Indian 
Succession Act of 1865 (sect 187) provides that no right as executor or legatee 
can he established without probate or letters of administration, and (sect 
190) no right to an intestate’s propertv can be cstabhahed without letters 
of admirastration As regards, however, Uindus and Mshomedans, neither 
of whom arc gos erned by this Act, the general rule is that there is no law which 
obhges a person claiming under a will to obtain probate (2) Nor generally 
arc letters of administration nccessarv Upon tins general rule, however, 
are engrafted two special provisions Sect 187 has eincc been embodied 
in the Hindu Wills Act, 1870, but it was excluded from the Probate 
Act, 1831 The result is, that sect 187 apphes to eases governed by the 
Hindu Wills Act, but docs not apply to wills executed by Mabomedans 
or by those Hindus who arc not governed b) the Hindu Wills Act, and an 
executor of theirs can sue nithout taking out probate (3) Further, no Court 
can pass a decree against a debtor (4) of a deceased person or proceed to 
execute a decree against such debtor except upon tbe production of probate, 
letters of administration, or cortificalc mentioned in tbe Succession Certificate 
Act (5) A certificate may be obtained m respect of particular debts due to 


(1) Hukm Chand, CPC CIO citing 
Beers v Shannon, 73 N Y 203 (Amcr), 
Beralrhcimer i Strauss, 7 Civ Pro itep 225 
(Amer ) , Marshall t Blesler, I IIow Pr N S 
217 (Amer) and sco Slussoorie flank i 
Barlow, 9 A 188(1887) j>o^t 

(2) Bhagraosang r Bichardas, 6 II 73 
(18S1) , Krishna Kinkur v Bni ^lobun, 14 C 
37 (1886) 

(3) Shaik Sloosa t Shaih Essa, S B 211 
(1884) [snbiect to tho provisions of Act 
XXVII ol 1S60, which then look tbe pheo 
of the Succession Certificate Act , the suit 
however, was held not to be for tho recovery 
of a debt] 

(4) In a suit by a person claiming to bo 
entitled to tbe ctTccts of a deceased person 
and for recovery of a debt duo to tho estato 
and not otherwise Snmant Raja f 
M akerla, 20 3L 1C2 (IS97) fnght of sueece ling 
trustee to collect], sc., 2I1A73 A 
curator under ^ct XIX. of 18tl, is not a 
person claiming to be so entitled Babasab 
( Xamppa 20B 437(1895), an 1 a plaintiff 
docs not require a ceriifieato where his claim 
IS for farailr property by survivorship 


Jagmobandas F ABuhlaria,10B 338(1801), 
Patcshuri t Bhagwati 1? A 578 (1805), 
Subramaniaa v Rakku 20 5L 232 (1897) 
Further, tho suit must be miespect of a debt 
Subbanna v Alunekka. 18 M 457 (1804) 
[suit for damages for wrongful detention , 
but SCO Torregrosa i Pragji, 16 B at p 521 
(1892)], Sabjuv Noordin, 22 M 139 (1808) 
[unliquidated claim not debt] , acerned 
during lifetime of deceased Ranchordaa t 
Bhagubhai 18 B 391 (1893). Baid Nath t 
Sbamacand 22 C 243 (1894) [decree for sale 
not a decree against debtor for payment of 
his debt] A certificate may be granted in 
respect of a specified debt In re Indarman 

18 A 43 (1893) but not for the collection 
ofpartonlyofadebt Muhammadi Puttau 

19 A l29(189G) 

(5) Act ^^L of 1889 held not to apply to 
proceedings instituted before the 4<t 
Ammanna i Gurumurthi 16 M 64 (1892), 
but SCO Fateh Chand t Jluhammad Baksb, 
16 A 259(1891), dist this case The Act 
apphea to suits m a vdlage MunsiFs Court 
llasibi i OUga, 21 JL 115 (1897) An 
application by the representative ol a 
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a deceased person, as distangiuahcd from probate or letters of administration 
which create a representative title to recover all the effects of sneh person (1) 
It is not necessary for the tnstitirfjon of a auit that the plaintiff should have 
taken out a certificate under the Succession Certificate Act (2) The Act 
however, enacts that no Court can “ -pass a decree against a debtor of a deceased 
person for paj ment of his debts to a person claiming to be entitled to the effects 
of the deceased person or to any part thereof” unless he has obtained 
a certificate under the Act The Courts have construed this provision 60 as 
to hold that, unless the certificate is produced, a decree may not be pissed 
even with the defendant’s consent , (3) nor m a suit in which a partner of the 
deceased has joined the legal representatn e of the latter, (4) or even 
when the suit is brought solely by an assignee of the legal representative (o) 
for the assignee is in no better position than the assignor It is quite sufficient 
however, that the certificate is obtamed and produced in the Court after the 
institution of the suit during the course of the proceedings And this is so 
also in the case of a suit continued by a I^al representative Adnimistration 
18 not necessary for revival (6) And where a certificate was granted by a Coi^ 
in a native State, and a true copy of it signed by the Political Agent of the 
State and stamped with the court fee required by the Court Fees Act 
produced by the plaintiff, but there was nothing to show that the Political 
Agent mtondod to grant a certificate under the Succession Certificate Act it 
was held that though a decree should not have been granted yet time shoulu 
have been allowed for the production of a proper certificate (7) It is douhtiu 
whether the Act applies to the case of a person who has been substituted a* 
plaintiff for one who, having taken out a certificate, has died pending the suit ( ) 
See also next paragraph 

Defendant’s liability to be shown (Rule 5) — ^A suit against Iks 

S G B , Mussoorio, which stated m the body of the plamtthat-she was cxecut^ 

of the debtor is a suit against her as executrix (9) Where a defendant is ka ® 
as a representative of another, the fact of his liability as a representative 
should be stated clearly in the plaint , as the effect of a sale in execution o 
a decree is limited to the judgment debtor s interest, where it does not apf^^ 
on the face of the proceedings tbit he was sued in a representative capaci } > 
and it IS only m cases where it is manifest that the judgment debtor 
have been sued os a representative, that a sale m terms of the mtercsts . 
judgment debtor is allowed to convey the interests of other pcr»on^ ( 


judgment creditor to obtain a ccrtificato 
iin Icr this Act is not a step m aid of exo 
cution within the meaning of tho LimitatioD 
\ct Murgapa MuduTaUppao Basawanirso, 
17 B '■oO (1D13) 

(1) Karuppasamii Fichu in1lL410 atp 
•120 (1811) 

(2) Kominatlu i >rangappa 10 M ^jsf 
(1801) 

(3) Bintajit 1 anji, 15 B 105(1801) 

( I) Pam Nnrain » Fnm Cliun ler }R C Ml 
(ISIl) 

( ) Karupj>»»amii F chu 15 SL 410(I8'II) 


( 8 ) Torregrosav Frogji, 10 R ^*^,4 

( 7 ) Manasing i Amad Knnhi I" 

, «> r H3 

( 8 ) Bald Nath i flhamanan I, — •- 

( 1891 ) . jgg 

(9) Mussoono Bank t> Barlow, 0 

( 10 ) NogenderehunVr Gliosn i 

Dossi iNr I A 211 
Dooboy V Bnj Bhookiin 21 A 

DwnlyalUlt Jug loop N wain 4 1 A - 

1877 ), I^ki Mshto r Aglorre 5 

[issn) 
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The Inbihty of tlio Icgnl representative of n dcccnsed debtor to be sued i» absolute 
and not dependent on the assets having come into lus hands , it being 
snfficient to give a decree against him that there aro assets of nliich he 
may base become possessed, thongh ho will bo liable under tho decree only as 
a legal reprc«entati\c (1) A decree obtained against a brother and an aunt 
of the deceased debtor, and proceedings taken in csecution against them, will 
give to the plaintiff no title to tho property forming tho estate , and if after 
the sale a person takes letters of administration to the deceased he will bo 
entitled to the proceeds of tho sale m execution held by tho Court in preference 
to tho decree holder (2) In Baswantapa t> Banu (3) it was held that a decree 
against a person who is not an heir of tho deceased and cien a sale 
in execution of such a decree, can give no right to the decree holder, or to 
the purchaser at tho execution sale to tho propertj which belonged to the 
deceased or to his real heir or legal representative In a smt by a creditor 
against tho estate of a deceased debtor who has died leaving a will his heirs 
m intcstacj do not represent his estate and the suit is bad unless the estate 
is represented (4) If a Hindu sues as representing a joint familj he should 
state it in the plaint (6) And a widow if sued os representative of her 
deceased husband should be so described (C) And tins is a general rule 
where a person is sued as a rcprcscntatne as where defendants arc sued as 
lepiesentatives of a toiifad f7) A decree against a Hindu widow may bind 
a son adopted during the litigation but not brought on the record (8) On 
the death of one member of a joint Hindu family subject to Mitolkshara law 
hi8 widow cannot represent him so as to make the joint propertv liable to his 
debts (9) As to widows estate m ino\eablcs inherited from her I usband and 
the Inbility of such property for her debts iftcr I ei death see below (10) 

Limitation (Rule 6)— This rule tocognizes the principle that a 
plaintiff must not only show that be has a title but that he has a sulsisting 
title, which he has not lost by the prescriptive sections of the Limitation 
Act (11) It hasbeen said that under Ibis provision a plaintiff cannot take advan 
tage of any ground of exemption from the Iw of limitation which has not been 
set up in the plaint (12) But it has been recently held that this is not on inflexible 


(1) Bayappa Chetti v Ali Salub 2 M 11 
C. B. 330 (1805) Girdharlal v Bai SI iv 8 
B 300 (1880 

(2) Sukli Nan Ian t Uennick 4 A 102 
(1882) 

(3) 9 B 80 (1885) 

(4) Slatangmi r Chooneymoney 22 C 9«»3 
(189 j) 

(5) fan Savant * Narajan " B 4r7 
(1883) 

(0)8-0 0 rdharlal t Bai Shiv 8 R 309 
(1880 ^lahfo t Aghow 5 C 144 

(1879) 

(7) Sankaram PaT\atl i 12 M 434 at {k 
437 (I8S0) but a docrco ag-i a«t a manager 
for a debt duo bv the family has been bel 1 to 
1 ndthere<t TTari t ithal r Jalrsm \itha) 


J4 B C97 (1890) 

(8) Han Saran t Bhubaneswari If C 40 
(188S) 151 A 19j 

(<) Fhoolbas Koonwur i IaIU Jogcahiir 
1 O 226 (18-0) 3 I A 

(10) Bai Jamni > Rha d ankar lo P 2i3 

(IHOI) 

(11) Secretary of State » 1 ira Uayan 9M 
175 (1680) It i« not sufficient to say tho 
\«t docs not npplj or that tl e case Las 
Leon taken o it oftl e Act The facts should 
bo stated. Sec Forsytl i Cn^toae 8 Each 
34> 

(!') Togeshwar 1 u% i Rajnara nMittcr,3l 
C 1‘1>(1«)3) 8 e mfrstCourt " C 3V N 

6S1 folk Delhi Jsgannadha Row i Bnin 
dwanam Seshsvya 17 M I J 281 (1907) 
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rule If the plaint allows the ground of exemption, the requirements of the Code 
are satisfied , but tjio plaintifi is not precluded from talung another and an 
inconsistent ground to get over the bar of limitation if he behoves that the latter 
IS the true ground (1) 

7. ricry flaint shall state specifically the relief uhcJi the 
Rehef to be specif plamtiff dawis either simply or in the alterna 
caiiy stated shall iwt he iiecessarij tt) asl Jor 

general or othei rehef, ivhich may aluays he giicn as the Court 
thinh just, to the same extent as if it had heen ashed for And the 
same rule shall apply to any relief claimed iy the defendant in hs 
written statement 

Relief — 1 his rule la new, and IS taken from Enghsh 0 20 r C The plaintiff 
should always claim in the one action every kind of rehef to which he is entitled— 
be It damages or an injunction, a declaration or a receiver, for be will not he 
allowed to bring a second amt on the same cause of action to obtain relief which 
he might have obtained in the first action (2) A Court in refusing a decree I’t 
specific performance may give a decree for the refund of the deposit with interest 
though the plaintiff bad not sought this alternative relief (3) In a suit for the 
sale of mortgaged property the Court may (m certain circumstances) pass a decree 
for redemption (4) As regards prayer for general relief, sec notes to preceding 
rules 


8 Where the plaintiff seehs relief m respect of seieral 

Retie/ founded on claims or causes of adion founded ufon separate 

separate grounds distinct grounds, they shall he stated, os far 

as may he, separately and disltnctly 

Separate grounds — Tbi** i iilt is new tnd is the first sentence of I n b h 
0 20 r 7 


9 (1) The plaintiff shall endorse on the phinfc, or nune’C 

Proceflate on admu- thereto, a fist of tlic documents (if au)) 
ling plaint jjg produced along v-nth it , and, n dJt? 

plaint IS admitted, shall present as many copies on pHin 
of the plaint as there arc defendants, unless the Cour 
by reason of the length of the plaint or tlie number of the 
defendants, or for any other sufficient reason permits him to 
„ , . , , present a like number of concise statements 

Concise statements ^ t , i . Jr , > i nf the 

of the nature of the claim made, or oi m 
relief claimed in the suit, in uhicli case he shall present siieh 
statements 


1) ir nfftu n ramba,13C.I..J l3a(l'H(») CU NJ00(1[)12) _ 

(2) “vf \nn I‘t n on tli rut (4) linlki^^'n IjiI i lop*** i% I” ^ 

(a)IftSlti N»tl r (Tanlrn I»r« 1 1 | 17 210(1011) 
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(2) Vi’hcTC the plaintill sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such statements 
shall show in what capacity the plaintiff or defendant sues or is 
sued. 

(3) Tlie plaintiff may, by leave of the Court, amend sucli 
statements so as to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, he finds them 
to be correct. 

“ Concise statements." — Act VIII of 1850, sect 38 For {oiins of con- 
cise statements and Ilogistcr of civil suits, see Schedule IV of the Code of 1882 
As to separate registers for suits between landlords and tenants, see sect 146, 

Act VIII of 1885 (Bengal Tenancy), and sect 66, Act IX of 1883 (Central 
Provinces Tenancy) 

10. (1) The plaint shall at any stage of the suit be returned [»■ 
„ , . , , , to be presented to the Court ?n tvheh the siiU 

■ should hate been msMuted. 

(2) On returning a plaint the Judge shall endorse thereon 
ProMdore on return- the date of its presentation and return, the 
ins puint. name of the patty presenting it, and a brief 

statement of the reasons for returning it 

When plaint may be returned —The words of the rule are im- 
perative (1) The section winch tins rule replaces did not however, state 
at what stage of the suit the order could he made The section itself was 
differently construed as applicable to any stage of the siut and as referring 
merely to the time of presentation The Calcutta High Court held that ifs 
provisions might be put in force at any stage of the hearing and that it is 
not limited to the time of presentation, or before the defendant has been called 
on to state his cas”, for the objection, if to valuation, would not appear 
upon the face of the plaint itself, but would naturally come from the defen 
dant Therefore, a Court was held to have erred which, after hearing the 
e^^dence on both sides, found that the suit had been undervalued, but instead 
of rcturmng the plaint dismissed the suit (2) It ha» thus been held that the 
plaint should be returned, and the suit not dismissed after e^^dence in the 
first Court , (3) and after trial in the first Appellate Court, or even in the High 


(I) Bhadoshwar t Gaunkaot, 8 Ct 831 nuced that the euit ahould hare been dis 
(18S2) , Muttirulandi r Kottafan, 10 31. Sll missed Shaikh 3Inzbnr r Mosst Basoo, 8 
(1RS7) WR.40{18G7) 

(21 Bhaileahwar r Gaunkant, 8 C. 831 (3) Bam Gutty r Goonomonee, 11 W. II. 

(18S2) The contrary was held in an early 177 <I8C9), Kartick Nath r Roy Nnnde 
case under the Code of 1850 it I'cing deter |>iit,23W P. 2^3 (1875) 
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Court itself (1) The same views were entcrtamcd by the Madras High Court (2) 
The Bombay (3) and Allahabad (4) High Courts held, that while the secUoD 
corresponding to this rule, only contemplates the return of a plaint, should 
error be patent when it la first presented, yet there was nothing in the Code 
which forbade the return of a plaint at a later stage after the plaint has been 
admitted and the trial begun, or even concluded, it being a general principh 
that a Court, on finding, whenever that may be, that it has not jurisdiction 
should dechne to proceed further in a cause placed before it The shape, hovever, 
m which a smt is originally instituted is the test of jurisdiction, and a Court, after 
exercising jurisdiction by amending the plaint, cannot afterwards aver vant 
of jurisdiction with regard to the plaint so amended (5) The words “at amj 
sta{fe of the hearing ' have now been inserted and remove all doubt on the question 
raised m the cases cited 

The former section was held, however, not to apply to High Courts in 
the exercise of their original jurisdiction The practice on the Original Side 
of the High Court at Bombay has been to retain a plaint when further 
proceedings in a suit have been stopped for want of jursdiction, and a pi®'"*’ 
13 not returned except when, on presentation, the Judge is of opinion 
discloses no cause of action or, it appears to him, that the suit ought to w 
brought in another Court (G) A similar practice prevails in the Calcutta High 
Court 

It was hold, prior to the Limitation Act, that the date of a suit must be 
taken to be that on which the plaint was onginallv filed, and not that on vhKh 
it was filed in another Court as a plaint returned to be filed in that Court ( ) 
It has been held that where a Court returns a plaint under this rule the Cow 
to which the plaint is afterwards presented is bound to give credit for the ee 
IcMcd in the first instance (8) When a plaint has been returned the suit 'irlen 


(1) Muast Fdoo V Shaikh Hefazut, 13 
W R 158 (1870), Prosad Dosa MuUick 7 
C 157 (1881), Joyuath Roj t Lall Baha 
dur 8 C 12G (1881) [it h howeTcr to bo 
noted that in this case tho lower Court both 
dismissed tho suit and returned the plaint] 

8 c , 10 C L R 146 , Aloshingan i Morori 
fiijad, 12 C 271 (1885) [which dealt also with 
the question of costs] In Lcdgard v Bull, 9 
A Ifll (I8SC) tho Priry Council stated that 
tho Court shoul I liare given the plaintid the 
aUcmatiTo of having bis suit dismissed or of 
withdrawing with leave to bring a new 
action 

(2) Khiniji I rurushotuiii, 7 M 171 
(16H3), Kandu t Konda 8W 02 (1881), 
Chandut Komi i.O^L 20S(188’i) , Najamma 
I Suhl« 11 M 107 (1887), even If tho 
proper Court of presentation is n Revenue 
fVinrt Vutlirulandl p Kottnvan, 10 V Sll 

l«iS-) 

(1) Prat I akarbl *t t \ i«1 wnml bar Paul t. 


8B 313, F B (1884) [overruling 
Magduin,7B 487(1833)], Bahaj'* 
mibai, 9 B 20C (18S4), Bn MakhPr 
BulakhiChaku 1 B 538(1874), 

Karayan, 4E 042 n (1878) 1"®“' 

I nanbhai, 8 B ISO, it was 1 ‘ 

first mentioned rohns did not govero 
case where decrees had been p'* 
tho plaint 0 > 

(4) Abdul Samad v Rajendro ' 

357(1879), Bco Khooshul i 
280 (18C0) In Kidlu 1^1 r Marhar 
7A atp 245 (1884) it was i>ointcd out 
tho words ‘ on or before tho Trst an 
aro not in this action _ ll_ 

(OMotalhan Surat Mumcipabts - 

675(189') 

(C) BalAmntt Hanlhal.SB 

(7) Khellat Cl un Icr r 

M R 47 (2871). sees 14 of tl e nmU''-"" 

(8) Vlsweswnra i Vair 35 'f 5®' f**"*’* 
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presented to tlic projvr Court ra a neti smt and not a continuation of the former 
proceeding (1) 

“Should have heen Instituted ” — In the Code of 1882 specific cases 
mere mentioned m mliicli the Court might return a plaint ^Micrc, liowc'cr 
a lomcr Court rejected a amt but refused to return a plaint on Ibc ground that 
the case did not fall within the ptovisiona of this section, it mas held on 
appeal that the circumstances of the case came within clauses (o) and (c) of the 
corresponding section of the Code of 1882, hatc^cn wcrcit not so inc\eryca8c 
where the Court has no jurisdiction to try the suit the proper procedure was to 
return the plaint (2) This is now made clear the second set of itahcized 
words in the first clause being substituted in lieu of the specific clauses (o), {b), 
(c) of the last Code 

Appeal — ^An appeal lies under 0 XLIII r 1 (o) Under the circum 
stances of the case cited (3) a patty was held estopped from appealing against 
an order returning the plaint 

11 The phmt shall be rejected m the following cases — [ 

, , , . (a) uhcrc U docs not disclose a cause of 

{h) ulicre the relief claimed is undervalued, and the plaintiff, 
on being required bj the Court to correct the \alua 
tion Mitbm a time to be fixed b) the Court, fails to 
do so 

(c) uliere tbc rehef clamed is proper!) valued, but the plaint 

IS written upon paper msufficientl) stamped, and the 
plaintiff, on being required by the Court to supply 
the requisite stamp paper within a time to be faxed 
by the Court, fails to do so 

(d) uhere the suit appears from the statement m the plaint to 

be barred by an) law 

Applicability of rule — It was held that clauses (6) and (c) did not 
apply to High Courts in the evercise of their ordinary or extraordina’^j 
original cml jurisdiction (4) An opinion was also expressed that they did 
not apply to the High Courts in their appellate junsdiction (5) But sect C82 a 
was, since that decision added to the Code o! 1882 by Act of 1892 Sec 
now sect 149, antt 

Rejected — Clause (a) is tahen from sect 53 of the last Code The 
Court must see whether a cause of action is disclosed in the plaint Firstly 
as to the mode in which this is to be done Appaientlj this is to be ascertained 
from a reatlmg of the plaint itself The Code of 18o9 prosaded (C) for rejection 

(1) Mohidm Rowthan r ValUperomal O Jj. J 5S0 
pllai 21 VI LJ 1900(1911) (4) And aee now O XLIX r T jiort. 

(i) 1 Rom I U l"l (6) CalkaranRai t Gob a 1 Nath 12 A at 

(ISn) p US (1890) 

(3) Rent 'ladhiil l>ia f lotendra Mohiin (f) S. 32 (a). 

Tacose 11 C W N "Co (lOO") s e B 
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if upon the face of the plamt, or aftei questioning the plainhil,(l} it appeared 
that there no cause of action, or that the right of action n-aa baTred.{2) It 
wa'i held tliat lor this purpose the Court should not refer to documents or facts 
not stated m nor annexed to the plaint (a ruling which equall} apjdks non-) 
nor ascertained bj it (iindei the practice whirii then prevailed) by interrogatioa 
of the plaintiff (3) 

The Court has tlien merely to see whether there la a question to be tried. 
The rule docs not contemplate any forms of action, hut regimes only that a 
plaint should contain facts describing a cause of action, and a plaint tlat 
so must bo heard (4) The facta must be so alleged that all the constituent 
facts may be implied and unless this is so there will be no cause of action dis 
closed (5) A cause of artion is deemed stated whene\ cr sufficient facts to sastsia 
an action “ can be fairly gathered from all the averments m the coraplaist 
though th" statement of them may be argumentative, and the complaint deficient 
m tcrhiucal language ” (fi) Insufficiency can only be sustained “when it 
appears that admitting all the facts alleged, the complaint presents no cau.'v oi 
vction whatever It is not sufficient that the facts are imperfectly or informs!!'^ 
averred, or that the plea ding lacks dcfimtenpssandprcci'uon, orthatthemalff'*' 
facts arc argumentatively averred The plaint is deemed to allege what can 
be implied from the allegations therein by reasonable and fair intendrccol (i) 
bo a causi. of action will be considered disclosed if there arc aofficicnt facts ftatca 
to warrant on inference as to its cTistcnco even though all the facts constituting 
It may not be expressly stated (8) 

A plaint mav be rejected if it docs not dificbsc a cause of action agaiu* 
any of the defendants amless the plaintiff amends by stribng off the ° 
that defendant f9) and i £ it is presented by a person not authorised to do so {‘W 
The Court, however cannot reject a plaint on the ground that the plaiah«^* 
not likely to succeed , (ll) not on anj ground except that of want of cau‘‘P ® 


(1) Sto Han Gobind v Umbika Mooep 
Hi W R 218{I8~1) Girdliailal t Jagan 
natn 10 R tt. G R at p 185 tl8“3) In 
GangA Nsrnin r Tilackram, 15 C at p 537 
(ISSSJ the Tnvy Ojuocil held inacaseanOer 
the present Coile that the Subordinate Jodgo 
rightly caomincd the plaintiff's i^cader to 
ascertain whether he nnsiaa position to make 
an ameDcImcnt <ntueh would utroilurc a 
cause of action But seo as to this porf, 
p 774 

(’) Sco BiJajo t Xajar, I H H C T 322 
{ lhC3} where the plamt was Eie) 1 not to abow 
on its face that it was harrcG , and Chclti t> 
Sundaram, 2 51 31 C. B VJ ^I8&}) m which 
It wat he! 1 that a Court wight reject a plamt 
as birred c\cn though it has boonrcgisteml, 
such on act Is’ing of a ministerial nature only 
{7) t irdharlnl r JngsnnnlJ* llUl H C. R 
«s2 (IS'I) 

<tv Muhimnia 


1801 P B Xo 11 . citedlfuLmCIand C P 
C 025 , , 

(51 nukmCUaod €26, Ranus'iim r '•* 
lattommal.dH 375(1881) 

(6) Ib, citing Zabrishie I Smith 13 

322(\iner) . 

(«) Ib citmg Harie i GofrisPH e3- 
S3 (Arocr J - 

(8} Bamasanu \yyan i Bamu • 

VI. K C B (1S07) wl re the slatenirnt 
tbo subject matter imported that the e » 
wasialsc to the l,nosslvc5ge of thed« ^ 
(bough there was no csjrtss ^ 

nuibeo and want of reasonall'- and jv r 
cause « If r F 

10} ShndharHant Cluftw lOB 1‘ 
17(1873) 

(10} 5ent»lrav t afalhavrai’. ” 

5r(lSSG) , ,f O I 

(H) UVehnii » riUrAm, 1 't H • 

210 (1801) 


> *>liarif t inwher Kl an 
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action (1) The existence or nou-exist«icc of a caiis^. oi action deptuda on the 
proNnsions of the substantnc Utv applicable If the plaint discloses a cause 
of action, but it is barred it should be rejected under rule 11, clause (d) If no 
cause of action xs disclosed, the plaint might ba\c been rejected under the last 
Code, if this was done before the issues were settled Buie 11 contains no 
limit of time And the order may apparent!} be made at any time The plaint 
should not be returned for amendment (2) There w ould, hovrci or, appear 
to be no objection to the Court amending itself the plaint on ‘the spot, (3) 
though in a large number of eases this may not be found to be practicable 
According to the practice of the Original Side of the High Court, the 
sufficicnc} of a plaint is allowed to be discussed after it has been filed, on an 
application made by the defendant to take it o2 the file (4) It was held 
und r the last Code that the ongina! Court nught not reject or return a 
plaint for amendment alter the settlement of the issues, but where it had 
proexeded to the trial of the smt should dispose of it on the merits (5) If a 
plaint 13 not rejected before settlement of issues, and it is then discoNtrcd not 
to al^ge a cause of action, the Court should either amend it undci 
clause (c) of sect 53 of the last Code or determine the ease on the 
endence (0) In the latter event it would if the plamt and evidence disclose 
no cause of action dismiss the suit (7) If the plaint does sot disclose 
a cause of action but the Court docs not reject it on that ground an objection 
ma} bo taken for the first time on appeal , (8) though if the appeal is from a 
decision on the merits the Apiiellate Court cannot dismiss the smt simply on 
the ground that the plamt discloses no cause of action if such a cause is shown 
by the c^ idencc on the record (0) Not can tho Appellate Court dismiss a smt 
merely on the ground that tho plaint docs not show how far tho seN oral parties 
sued for contribution arc inividuall} bablc if tho evidence produced is 
enough to determine that The real test in such eases being whether the 

( 1 ) Aa where a plaint asks for a money seem to imply return as to ^hicb, stc last 
decree against tho mortgagor and the mort Code 

gaged property only is liable Umasun (4) Gobtnd Chandra t Ganga Ubjc, 7 
daji t Umacham 0 H L. R App 117 B L R at p 33o(I871) 

(1871) Under tho Code of 18of) however (5) Damodar Das i Copal Chand, 7 A, 79 
tho Courts rejected plaints for misjoinder F B (1881), Kishsa Ram t PakminJ 9 A 
Raja Ram t Luchoiun Pershad 8 R 15 221 (1837) contra Modhe r Dongre 5B 

(186"), sc B I*.r (F B)73l, whereas 009(1881), Prabhakaibhat i \ vihwambhat, 
now it should return for amendment as also 8 B 313 (1884) Bo far as the power of tho 
where tho plamt is obscure (*ce Mahomed t Court itself to amend at any time which n 
Potun 20 W R 117) or prohs: (Bishen referral to m these cases this was settled 
Sahayo t Beer Kishore, 8 W R. 295 (18S7)) by clause (e) introduced bj s 9 Act ML of 
Id Luckjmoneo Doss c c Ivhetter Coomary 18SS into the last Code 
2 livd. Jut N S 117 (1807) the ptaint con (6) to tho latter course see Bamsanii 
sistcd of only two counts, and tho first did % Paniu 3 31 11 C R 3"2 (1867) 
not show tho subject of the claim without (,) jjeo NuriLii t Alarudin 12 JL 131 
reference to a schc<lulc and the second did (l^Sb) 

ivot show a right in tho pUinfifE, (8) bee LoUin t Lhas 2 B L. R. 212 

(2) 'Ssgar Mull r Slacphcrson 3 A "66 (1869) 

(1831) (9) bliah Ahmed t Tareo Rai 7 C 313 

(3) See Gunga >aram i Tiluckram 1 j (ISal) Golam Ah t Fultick Chundcr, lu 

C. at I 536 (IS^s) where it is added or \\ 40 j (JsgS), Palhtawar Regain t 

within a reo«onablc time , but this would Uusaiai Khanam P C , 19 C L J 477 ( 19 U) 
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Tudgo, a{t< r tlio udjuditutjoii of Iho caw*, can jiauH a decree T\liich alioll ojK.ralc 
as one agiiiwt eacli party Bought to bo inodf* liable for Ins rcapccUvt quota (I) 
Where tho plaint does not diwlonc a eauw of action the proper order to he pas.'' d 
on apiKjttl, where the suit is diamiBsod without taking evidence in tlio first Court 
iH to reject the plaint and not dismiss the fluit bo that the plaintiff can priyut 
a fresh plaint if ho subw quently ahould find himself in a position to make aaer 
inr nts winch would give rcl jvancy to his action (2) Tor it is to be not* d that 

I ejection is distinct from dismiKsal, inasmuch as the former, according to 0 MI 
r 13, loaves the plaintiff fret to proB/‘nt a fresh plaint, whilj the latter would 
ordinarily bar a now suit It was hold under the former Sfction that a Court 
could not reject a plaint m part (3) 

Ponn of Order — llojection of Hit iiLmt, and not dismissal of the suit ii 

the prop r order to pass (4) In a suit m a Munsif s Court it was found, after if luf * 
wr re fixed and some cvidf nee recorded, that the claim liad been und^r-valued 
and that if properly valued it would be beyond the Court's jurisdiction , it w&i 
h»ld that til'* jiroptr order was to reject the plaint and return it, so tliat the 
plaintiff miglit add th" additional stamps required and sue in the proper Court M 
When order may bo made — A plaint can bt rejected after it has b-cn 
I ' giBtcrcd and at any stage of the suit , (0) but not after tlio ease has bc'n hnallj 
decid d HO far as the Court is concerned (7) 

ClauflOB (b), (C) — It IS compotont to a Court to rtjcc-t aftir it has he a 
adnutted and registered (8) The power of rejection given b) this section 
not ariw m rely because the plaint is written upon jmjer lusiiinticnt/ 
stamp d, but tluro must bo the additional urcuinstantc of a fiilurc on the 
part of tho plaintiff to supply the requisite stamp jiajitr within tlie I 
fixed (0) Reading this sf clion with wet 12 of the Court rets Act of 1870 t 
Court IS not justified in rcj« otmg a plaint without giving the plaintiff 
tunity of affixing the projicr stamp (10) Quarc, whether “msufilcin J 
Htampid in clausn (c) refers to or inehidcs a wliolly unstanijicd pajer(l ; 
b 0 nUo next piragrujjli As to mistake or inadvirtencc as to Court fie 

< iscs cited (12) If a pluiiit be presented upon insufficient sti mp and 

(IJ llhaaov I’allin 11 W it 131 (JH07) 

(2) Oongrt Naraln V iiluckraro ICC f3£ 

(ISSS), B u, JCI A ll'l 

(3) lUgljul an<i 1 uri c hwarui i 

.JA 225(1007) 

(1) MulinittinaU hftdiL i Miifiaiut ut I Jun, 

II V.0I{18SH), Ilalvsntraoi l<ii]ins«IiAnkir, 

12 IJ 517(1SSJ) luracouii irlRuii of (;rtl rt 
I I’lw 1 un 1 r tl i« w -ti m an I bb 5 Ati 1 12 < f 
til) Court ]■ H Alt, MO Ililknrnii Jtnl t 
( uL nl ball) 12 A 12J (ISOO) 

(5) lUm («utty » (»o nimonm JI W I 
177 (181 j) 

(1) KUlitn bit ((li t bib III biiiKb, 12 A 
r T(lSSj)j \rnka(< BA luwktr t Ilnimuinl 
(I tllnr, 1H3I 33S(lHa ), KArnuianhio,^ i 

< -k II 1 U U ^ 1170 (ISJ7), J rul tiom yt 

Vm 1 Si .' ( (70 (ISJJ) I iilf itiAfil 
Hi Jl . Vnni t fill r, 1 C 1 J 1.1 


I Aiwul I-"* 
.lit U .N 3^ 


(Vl illatia iciv JiAiii Kio 
(8) Failmai iin 1 biiig 
Mwwr 21 C 20 1 K , i> c 
M I J 221 , , 

(«) Dlioiillfuii t hiviilii , C l'u«‘ '■ 
JI«(1W2), K i,.7K JJO _ „ . - 

(10) Ihl An i-n i Muklai I '' ^ 
(1886) , , . 

(11) UiiluiithlMMili 

IJ \ J/r> lit n J'lS WJ(lSl)l) ^ 

(1.) lUin JnlnlHiiabi j 

110 (IW'}J ClinlariMil t J«KTani,-< e 
(HSU) { an 1 nB lo t) < U url • 1 "’“'.V,’"' j 
I lull (in* val nil ii » t Mu«»t J> Cu 
I NiiijIKir II t U ^ “Oultb' )• 
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deficit Court fto bo not put m \vitlim the ttiuo allowcil by the Court, the 
latter ought to reject the phmt But if on the date on uhich the deficit Court- 
fco IS ultimately put in, the suit 13 not barred, the plaint ma} be regarded as 
if it was presented for the first time on tbit date, and the suit ought to be pro- 
ceeded with (1) 

“Time to be fixed ’ — The time fixed for making up stamp dutj on a 
plaint may extend beyond the period of bmitntion for the suit If a plaint 
improperly stamped is gl^en back to ha\e a proper stamp fixed, the date of 
the suit 13 the date on which it was filed, (2) and therefore no question of Jirmta 
tion can arise There is nothing in the Code to render a presentation ineffectual 
because the plaint was insufficiently stamped (3) The Mew, hoi\c\er, has 
also been expressed that the presentation of an insufficientlj stamped document, 
i\hich if Bufficicntly stamped could be treated as a plaint, cannot bo regarded 
as the institution of a suit within the meaning of sect 4 of the Limitation Act, 
or of the Code (4) Therefore, when a Court fixes a time under clauses (ft) or (c) 
of this section, it must he a time within hmitation, and this section docs not gii c 
a Court power to extend the ordinarily prescribed period of hnutation for suit (5) 
But m a recent case in the Bombay High Court where a memorandum of appeal 
insufficiently stamped was filed on the last da> allowed by the law of limitation 
and the Court refused time to pay and rejected the memorandum, this order 
was reversed on appeal, and it was held that the Court had a discretion under 
sect 149, bnuted only b) clause (c) of this rule (6) Apart &om the question 
of limitation, the Court can extend the period originally, granted after the time 
originally fixed has expired (7) If, howcier, the order is not complied intJi 
iTitbin the time allowed, the plaint will he rejected So a plaint was filed one 
day before the expuy of the period of bmitation, but the Court fees wet e deficient 
and the plaintiff was ordered to pay the deficient Court fees within a week 
This order was coinphed with one day after the expir} of the tune allowed and ^ 
the plaint was registered Held, tJiat the suit was barred by limitation, as the 
deficient Court fees were not supplied within the appointed tune, and that the 


(1) Hara Kumar Pal t Shaikh Safat 
ullah, 9 C N S41 , B c , 2 G L. J 070 
(1005) 

(2) Mt Ilcgcc Begun! t \u$af Ah, C A. 
H GR 13J{1874), Skinner t OriJa.OI A 
120 (1879), JIcngur t Baboo Hurcc, 23 

R 417 (1875), Syud Ambur t Ivak 
Uiand,2( U R 25S (1875), Mod Saba r 
Chatri Das, 19 C 780 (1892) , Hull Mokun 
( K’aioiudJin, 20 c 41 (1892), Chenoapivc 
Ragltuntlha, 15 il 29 (1891), Sorendra 
Kumar 1 Kunja BcLary, 27 G 814 (1000), 
8 c , 4 G K 818, Assan t Fathutnina, 
22 M 49J (1897), prr Subramani* Ayyar, J , 
Dliondiram r Savadan,'27 B 330 (1902), 
8 c , 5 Bom. K R 193 , Raikuhori r Madan 
Mohan 3lG 75(1903}, di&s. from Balkann 
Ran (.obindKath 12 A. 129 (1890) 

(3) Jlianda Kban r Bahadur All (1893), 


r R Ku 3 

(4) Jainti IVasacl t Bachu Singh, 15 A. 
65. 70 (1693) 

(5) lb , tenkatramayja e Kn^hnayya, 20 
AI 310 (1807), Muhammad Ahmad V 3Iu 
bsiDniadSirajuddin,23A.423(I90]), Durga 
Stogb i BisLeshar Dyal, 24 A. 218 (1893), 
but 800 ca^es cited onli', n. (2), and in 
particular, Aaaan t Pathumma, 22 M. 491 
(1897), per Suhramania Ayyar, J , «ho dis 
agreed with X enlatramayya r Krwbnavya, 

(6) Achut Ramchandra Pai r Kagajpa 
Bab Balgya 33 B 41 (1013) 

(7) Bhugwandas Bagla 1 Ilaji Abu, 1C B 
Su3 (1891) , acc also Paj Kishori r Madan 
Mohan, 31 G 75 at p. 73 (1903), Anur 
Ifobsaiii I Bsbu NacaL, 11 C B N 8''2 
(1910) 
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fact of tilt plaint being registered did not prevent its rejection under sect 51 
(correspondingwitlitbis rule), the terms of nhichareiniperativeand mandatorj (1) 
It has been licld b) n roll Bench of the Shidras High Court that the suit is not 
barred by limitation if the dcCcienc} is supplied «ithin the time fixed bj the 
Court after the expiry of the period of limitation (J) 

Clause (d ) — The ^\ords of the rule are imperative So the plamtiff is 
bound to satisfj the Court that lus right of action is not barred (3) The Court 
also IS bound to taho notice of such a bar, jf it exists (4) So far as rejection 
under this rule is concerned, it is incumbent onlj uhen “from the statement 
on the plaint ” the suit appears to be barred (5) 

Where a plaint m a Cml Court alleges facts which, if true, uould rha" 
tliat the dispute or matter mvoKcd m the suit was one to avhich sect 93 or 
beet 95 of Act XII of 1881 uould apply, the plamt should bo rejected under 
clause (d) of this rule, or possibl) in some cases returned under 0 Vll r 10 (6) 
The language of sect 80 is imperative, and absolutcl) debars a Court from 
entertammg a suit instituted without compliance uuth the proMsions of tie 
section A Court caunot, under buth circumstances, 8la> proceedings and 
illow tmit to the phmtifi to serxe the requisite notice, but its od1> course m 
to reject tiio plamt under clause (o) of the rule (7) Where the plaintiff som 
to establish a >n«f ravjatt right winch bj a Government order xias not grantea 
and also sought for tho position of a tnustajir and to set aside the executiifl 
ordeis of the Commissioner and the Deputy Commissioner, and the Iow'!r 
Courts rejected the plamt under sect 54 (the present rule) held, that upon the 
allegations made m tho plaint tho suit ought to have been tried and the plain 
could not be rejected on the ground of tho suit being barred by an\ positive 
rule of laxv (8) 

No rejection in other cases — ^Neither this nor anj other rule auth^®* 
the disim'sal of a suit on the ground that the land in dispute as described m 
tho plamt cannot be identified (9) It was even held in the under mentioae 
case (10) that the plamt ought not to have been rejected The actual 
may be supported on the ground that the identification was m fact he 
be sufficient, but apart from this the order was m form as the pbmt s 
been returned for amendment and was refiled without amendment A p 
should not be rejected because a wrong date is given for the cause of 


(1) BraKmofflO}'! Dasi t Audi Si 27 C 
376 (1899) the question of lumtstion did not 
necessarily arise aa tho rejection was under 
the terms of this section 


objection that may eiist in pom* 
merely apparent on tho plamt tu* " 
might bo elicited by questioning tt® P 
(6) Tarapat Ojha v Bom Baton Euor. 


(2) Gavaranga Sahu t Boto lOishna, 32 
ai 305 (F D) (1909) 

(3) Bajah Ferhlad Sein v Bajendec 
Ewhore 12 W E 0 18 19 (1869), B c,12 
U I A 292 

(4) Jforu t Gopal, 2 E 120 123 (1877) 

(5) See Saluji v Kojsangi, 2 B IL C R 
1C2 (1664), appd m Balava v Shidgotida 
7 B II C E 99,101 (1870), decided under 
tho Code of 1859 It was said that there was 
a dutj uiijiuscd on the Court of taking any 


A 387 (1803) . 

(7) Bachchu Singh t Secretory oi p 

25A 187(1902) „ . C 

(8) Na^^e.b Smgh v Clianm Ban 

OWN 411 (1901) . n. 1 r W 

(0) Karim Shed v Doocah Sheih i ^ 
N 574(1897), Jaladhart Kmoo 1*"' 
clxxxix (1897) 1 - C 1' 

(10) Durgo Churn t- Kala Cl anil < 

N CIS (1003) 
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ProMcled tlic action is not barred it sbotiM be amended (1) as also where in 
a suit for a tlio date of the commencement of tlieiafrt/fyot isnotgnen (2) 

A plaint should not bo rej«5ted or the suit dismi' ed simply becau'e 
strictly accumte 1 inguage has not been used in describing the cause of action (3) 
nor because costs in respect of a former suit have not been paid , (4) 
nor because the document on whidi plamtiS sues 1 as not been filed 
eritli the plaint , (5) nor if presented to the wrong Court for m that ca«e it 
should be returned (G) 

Appeal from order rejecting plaint — An order rejecting a plamt is 
a decree, (7) and is therefore appealable unless tbeio is anj statutory prohi 
bition to the contrary (8) WTiethcr there is such a prohibition depends 
upon the construction to be placed on sect 12 of the Court Fees Act (^ II 
1870) which enacts that e\et} question relating to valuation shall 
decided bj the Court in which a plaint or memorandum of appeal is file*! and 
such decision si all be final as between the parties to the suit Acco'dm, 
to one view which has been taken it was the intention of the framers of tl ► 
ro{le that whenever a plaint is rejected under this section and m ever^ 
filling within It there is an appeal (9) the Court Fees Act not contemj U'li^ 
a case when the Court refuses to hear a suit (10) Therefore when a jU ri i 
rejected under this rule either because the relief sought is undervalu'd < 
because although the relief sought being properly valued o 8uflia''at Coi/'t* 
fee stamp Ins not been paid there is an appeal (11) This view apj)* »■ 
proceed on the ground that the Code has removed the finalit) t- v 
sect 12 of the Court Fees Act (12) According to another view which ^ 
taken the operation of sect 12 of the Court Fees Act is not > j 

Code but m certain cases there is no question relating to valuati r v 
the jnevnmg of that sectioi ' ’ ' ^ t 

the Code (13) It has thus i • 

decisions as to the valuati < ^ 

question of the article in the schedule governing th** ^ 

(1) Bajah Shernij v Nur Kban 7 A 
H C It 354 (1875) 

(3) Golatn Moliamed v Aamut Alu 10 
tv R (P B ) 14 (18C8) 8 c B L R {t B ) 

974 

(3) Inglut Ram Singh W R (F B)J59 
(1854) 

(4) Lucteymonee t> Khetter Coomaiy 2 
Ind Jur N S 117 

(5) Fx parte R^yachand 2 B II C R 369 
(l8fio) 

(5) Khsndu • ShiTji 5 B II C R 212 
(ISOS) and thiacTen after the trial has b«u 
concluded Frabl aVarbhat r Viahvrambhar 
SB 313(1851) 

(7) S 2 ante 

(8) S 90 

(9) Muhammad *t3dn. r Muhammad Jan 
11 A 01 (18SS) 

(10) OmmO r Jones 12 C L R 140 150 


(11) Ib Aj Dya r if 
(I860) when tl r Ij b* '' 
was insufljcicntly k»ar p-y* 

to hare been n« n n 

•chcdule UD ! r w>yL tw> ^ 

(12) See last (•*< ^ 

Muhammad Jari »*y ^ 

ca** Fd,;e LJ u ^ 
Math 12A )Jr/ ^ ^ 

a 80 far M 

from a <1 ^ 

the meanir^ » 

It wa* tn fif . 

(13) 

A 129(I»v , 
out tba* ¥ ^ ^ 
to d*» ifS« ^ ^ ^ '' 

thc»»^ « ^ 


•sa 
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appe%l hc3 a^tnst a decision as to tlie class to whicli a suit belongs, anti there 
foro d foriion \vhen a pKint is lojccted or a suit dismissed, on thii 
ground sect 9G has operation, there being no prohibition to the contrary (I) 
Tlio Bombay High Court, doubting tho distinction drawn in the first of 
tho S[adns cases cited, Ins said that where there really is a valuation to ba 
made by a Judge in order to dctennino a tarnblo proportional fee, it cannot 
be said that his reasoned choice amongst the several categories of suits is not 
as essential an element of lus v aluation aa the subsequent anthmeticai 
computation by which it is completed , and that where the ludgo can enter 
on a vnluation at all the determination of the one factor, ns much aa of the 
other must be a “ question relating to valuation,” and as such a question 
closed ns between the parties by tlic Judge’s decision (2) But m some coses 
under the Court Tecs Act a suit is one ndimtting of valuation bv a Judge m 
other cases the valuation rests with tho plaintift Again, in some cases the 
fee IS ad inforcm, thus admitting an inquiry bv the Court, wi other cases the 
fee IS fixed The cases tlicicforo where a Judge can enter on a valuation are 
quite different from tho^e where an inquiry is quite gratuitously entered mto 
either beenube the matter rests in tho disraiction of tho plaintiff or because the 
fee is fixed (3) Tho Bombay Ifigh Court has therefore laid that on tlic question 
whether or not any particular suit \va» one admitting of valuation by the Jud^e 
an appeal lies (4) An appeal has ako been allowed where the Court 
of first instance rejected tho phmt witliout giving the plaintiff an oppor 
tunity of ftffixiDg tlic proper stamp (5) In a suit for taking accounts 
valued at Rs 130, it was held that the appeal from the order, rejecting the 
plaint lay to tho District and not the ITigh Court (G) Where excess stamps 
liave been filed in conaequeaco of an overvaluation of the appeal the surplus 
amount aliould bo refunded (7) 

Revision — ^A decision on valuation was, notiMthstandmc; it** dechwl 
finality fnrmetlv held subject to icvunjon (0) 


3 12 H7teie a plaint is rejected the Judge sliall record iji 

proceaure on rejecting order to tint effect with the rea'ions for such 
plaint order 


Record ’ — ^The words ‘ mth At< onm hand ” have been omitted 


ll) Gunga iIone« i ( opal Chuoder 10 
W R 214 (1873) Churua v Ramdial, I A 
SCO (1877), Annamalai Chetli t> Cloele 4 
M 204(1881), Omrao* Jones 12C I, R 
140 (18S2) 'Kanaran t Romappan 14 W 
10(1800), Studdt) JlatiJlatto, 28C 334 
(1001) Irokasht Bishamljlwr 14 C VV N 
343 (1000) 

(2) Vithal V Ealkrishna 10 B CIO 614 
(1880) , anilBecrMnarkainMuhamnjailSvdJt 
V Muhatotnad Jan 11 A Ol.atp 93(1883) 

( 3 ) Villwl t BalkTishita tnpra at p 
ri5 

(4) Ib.atpp 615 OIC 8coDadaBhaut 


Nagesh 23 B 486 400 (ibJs} 

V Govmda 15 B 62 (1890) EalTantrs® 
t Bhuoashanlsar, 13 B 617 (I8S9)l 
daiaingv Ganpatsmg 17 B 56(1802). 

(6) Bai Anapo » lliOoliand 0 B 
(ISSeq, B^oThaVoorPatuckt' PanMorouin 
1 A H C R 17(1869) 

(6) Vithal 1 Ealkiishua 10 B 010 W 
(1886) . Aanaraalai Chetti f Cloe‘e 4 

204(1880 „ ,0s 

a) Eai Vinbat Praniwanla^ JOB 

(1804) 

(8) I»r< Grant, 14 U T 47 (19'0} 
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13 The rejection of the plaint on nn\ of the ^romuls [* 
Where reiection of hcrcuilieforc mentioned shall not of its own 

piaint*^d(}es not pmiude forcc preclude the plimtifl from prcscntni" 
preienution ol irfsh frcsli phint in respect of tlic same cause' 
plaint. , . * ^ 

of artion 

Effect of rejection — Tlip uluch corrr«pnn(l« with sect of tiic 

Coilc of 1859, and sect 5(1 of the I^st Code, mj*’ ‘ of it* o rn f nee The duni 
ina\, lKtwc\cr. of course, l>oc>me, after rejection 1 irrril b\ hp^c of time ( 1 ) 

It H to Ihs oli«er\e<l tfnt (he rule applies (o rnjectmi on nn^ of (he 
grounds hereinbefore inen(ione«l — that is, the pruunls m r II It lias 
been held tint where n plunt has liccn rejected for defiult of appearance in the 
"Mamlitdars Court under sect It, Ilomba} Act III of 187(1 tlie rule of res 
applies (2) 8uch a rejection is analogous rither to the proce biro under 
0 IX- r 9 

Documents rthal on in plum/ 

14 (1) ^YhcTc a phmtifT sues upon a document m his [i 
Prodaeiion o! doeu- possession or potter, he shall produce it in 

saent on which phinUff Court tthcii thc plamt IS presented, and shall 
”**• at the same time debtor the document or 

a cop} thereof to be filed wntU thc plaint. 

(2) ir^ere ho rclicj on any other documents (whether in 
Lilt «f other doeu- his possession or power or not) as ctidcnco in 
®ento. support of his chim, lie shall enter sucli 

documents in a list to bo added or annexed to the plaint 

Document sued upon — ‘Tlijs is a ter) wise provision, its object being 
to pret ent the dishonest fabrication of documents, (3) and to git e the defendant 
notice of the documents relied on eo as to enable hun to reply to thc ebun (4) 

All documents sued upon must be produced, such ns pottali (3) and title-deeds (6) 

A defendant is entitled under the Madras Iligh Court Buies to be furnished 
with a copy of documents sued on, which arc deposited with the plaint (7) It 
was lield in an carl) case (8) tliat all documents delivered should be received 
and filed with the plaint, though, if not admissible m evidence, the) will after 
wards be rejected and returned And tho Hw is still the same, that the mere 
production or filing of a document does not operate as its admission in evidence 
and that it will not be put on thcrcconl unless it is dul) admitted in accordance 
with tho rules prescribed 

(1) Kadumbuieo p Unnopoorns, 14 W R (1803) 

289 (1870) (4) PanjabCh C Instr s 2 r 10 

(2) Ramchandra v Bhilubai C B 477 (6) Atta Oollah v Sukeeoocldeen, 1804 

(1882), ref , Eajaram V Ganesh 21 B 91,97 W R 271 

(1895) , Parusbottam V Chatargir, 25 B 82 (0) Bekhraj Roy v SIntty ^ladhub, 14 

(I£KX>), dissented fiom oa the ground that » W It 95(1370} 

dtamiasal tn hnitne docs not give ruo to the (7) tUji Mahomed v Subba Naidu, 21 M 
plea of rM judieala Ramchandra v Nar 490 (1897) , see as to Bombay N W P and 
smbaeharya 24 B 251, at pp 253, 254 Panjab Rules Ilukai Chand, C P C 654 
(lg 99 } (8) Boshnn Jehan i Fnayiit Hossem 

(3) PrtmsooLt Rajkisto, 1 ITjde 145 146 127(1804) 
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Document relied on — The rule requires a phintiS to 01e mth his plaint 
a list of all the documents on which he relics , that is, which ho is then in a 
position to know to be essential to his case, whether in his possession or 
power, or not (1) These words will theteforc [as the) now c^presdy state 
nnd was foinicrl) held (2) under the corresponding sect 39, clause (1) oftU 
Code of 1859] include all the documents the plamtiH intends to use m evidence 
and not onl) those which arc the essence of the chim and on which 
the suit IS based (3) winch are provided for bj the first paragraph They do 
not include however, documents tendered nicrel) for comparison of hand 
wTifmg (4) 

Penalty — The pcnalt) for not producing these documents when called 
on to do so 18 not the rejection of the phmt, but that prc'cribed in r 18 viz 
not being able to put them m without the special leave of tlie Judge (5) 

Inspection — The Bombay High Court has held that it has not been the 
practice to order the plamtifl to give inspection of documents other than tliiKt 
relied on in tlio pi unt and inHuded m the list of documents annexed to the 
plamt as required b\ tins rule till after the wntlen statement is filed , but that 
this 13 not however, an inflexible rule lo all cases There may be ca«es whew 
it would be impeiative to order the plaintiff to ptodure and give inspection o 
the defendant of a document which he may not have mentioned m the pbin 
or enumerated m the list of documents annexed thereto (Cl 


10] 16 Where any such document is not m the possession or 

statement In case of power oj the plaintiff, he shall, if possible, 
documents not In his state in whose possession or power it is 
possession or power * ^ 

1 16 Where the suit is founded upon a negotiable instni 

Suits on lost negoti- ment, and it %s proved that the 
able Instruments IS lost, and an indemnity is given bj the 

plaintiff, to the satisfaction of the Court, against the claims o 
any other person upon such instrument, the Court ma) 
such decree as it w ould have passed if the plaintifi had pioduc^ 
the instrument in Court when the plaint was presented, arid h!tc 
at the same time delivered a cop\ of the instniment to bo n 
with the plaint 


“ Negotiable instrument ” — ^Act V of 1866, sect 14 A suit will he 
the ground that the indorser refused to give o new cheque for one lost or 
refund the money paid for it The drawer should bo made a party (7) _ 

(4) Mm=>k.ln. V.I.. S H 373 37411^1 

(5) Copal Gundapa i Vwhnu Krisl n 


(1) Minatshi * Velu 8 M 373 374 

(1885) , 

(2) Prem^okh t Rajkisto, I Hydo 145 

(1863) \ 

(3) A» ^^■as held under the first Coda in 
Kameenoe t llurromonej Coryton 151 
(18r4-5) 


I 971 (1897) . 

(6) Khetaidds t Narotum Gordh m 


, L R 1084 (IW) 
(7) Baldeo Praai 1 » C 
75i (1880) 


n hr S A 
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17 (1) iSfifc in so far a\ i? otlicniisc prottdid by the [ 
ppednrtlen of ihof- Bankers Books 1 itdcncc ifAtri* the 

document on wliith the phintifl sues is an 
entr} in a sliop bool or other account m Ins possession or power, 
the plaintilT shall produce the book or account at tlic tune of filing 
the plaint, together wnth a cop) of tlie entr\ on which he relies 
(2) The Court or sudi ollicer as it appoints in this behalf 
Orijfaai entry to be shall forthwith mark the document for the 
marked Md rrfumed purpose of identification and, after e\ainm 
ing and comparing the cop) with the original shall, if it is found 
correct certify \t to be so and return the hook to the plaintifT and 
cauic the cop) to he filed 


Production — It^ma Icld thst sett 39«t Ut \1II of I8o9 corre 

Fj ondi "atli tl IS rule did not require the Court to inspect tJ o document hut 
onlj* that it ehould bo marked for identification and the copj comparcii i ith 
t) c original (1) If tl o book is not produced before the suit is registered I it 
a day i« fixed for Us production tl c Court cannot even on a contumacious non 
production of it reject the ptaiot the onJ) cdcct of t) w non production being 
tl at provided in the next ndo ns to tl c inadmi sibilit) of the book in evi lence 
it an) subsequent stage (2) 

18 (1) A document wluch ought to be pioduccd m Court I 

Inadmissitmtyeidoca plaintiff when the plamt is presented, 

meat not pro4ueed when or to be entered in the list to be added or 
plaint mod annexed to the plaint, and w hich is not pro 

duced or entered accorcbngl^ shall not wathout the leave of 
the Court, he received m evidence on his behalf at the hearing 
of the suit 

(2) Nothing in this rule applies to documents produced for 
cross examination of the defendant’s witnesses, or in answer to 
any case set up by the defendant or handed to a witness merely 
to refresh his memoi) 


Scope of rule — ^This rule is intended not to prevent a person from com 
mencmg his suit until be has collected all I is documentary evidence but merel) 
to place a cl eck upon tl e fabrication of evidence b) excluding documents not 
produced m the first instance unless a good and sufficient reason is given for 
the r non production at that time and tl crefore if a document is not produce 1 
or entered in the list the plaint itself cannot be rejected (3) 

Ought to be produced — Seerr 14-1" ante and notes thereto 


(1) Atmarami Amirchand 3 B 11 C R (3) A'x parte Bayachand 2 B H C R 

go 03 (ISOC) ^ tl 369 (ISrO) Men-a Lai v Kumerj 13 

(2) Gopal Gundapa. V Vishnu Knebna OWN 7D7 (1009) 

B 071 (1897) 
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“Shall not” — Tlic words are imperative, (1) and prohibit a plaintiff 
Oom using anj document which he ought to Im e.but did not produce or enter , (2) 
unless the Court exercises the discretion given to it under this rule (3) But 
as already stated, if a document is not produced or entered, the plaint itself 
ennnot bo rejected (4) 

“Leave “ — Where dociunents were referred to an Amcen to inspect, and 
svero ultimately acted upon by the Court, this was held to be abundant proof 
of “sanction,” the term used m the Code of 1859 (5) It is a sufEcient reason 
for the grant of leave tliat tlie plaintiff was in ignorance of the existence of the 
document when the plaint was filed , (C) that the document w as with the Collector, 
to whom it had been sent for the purpose of being stamped , (7) or that the 
Court 18 satisfied of its bond fide nature and reliableness , (8) or if there is no 
doubt of the existence of the document at the date of suit (9) The question 
of reception is one of discretion, which will not be mterfered with on appeal (10) 
Where, however, Uiusra papers which formed the very essence of the action 
were not filed or produced, the Court was held to have been justified m rejectins 
them when subsequently tendered m evidence (11) 

“ Received in evidence ” — ^Merely giving a document to a witness to 
refresh his meraor) is not receiving it m evidence, for a document may be w 
used which is not evidence m itself (12) Such a document is therefore eipre siv 
excluded from the section 

Appeal — The reception of evidence afterwards \nth leave is not a ground 
of appeal (13) The adrai«8ion is conclusive even when no reasons are gi^^ 
and the Appellate Court cannot refuse to consider the admitted dociunen * 
as ovidonce , (14) though of course, the Appeal Court ina> attach such weigh 
to the document as it thinks proper, or say whether it ought to be treated as 
evidence ns agamst particular parties to the suit (16) But the refusal to receive 
a document ma} be a good ground of appeal (16) 


(1) Ritchie V Gladstone 1 lad Jur.O S 
125(1862) 

■(2) Preoisook v Bajknsto 1 Hyde, 145 
(18C2-63) 

(3) Lopez 1 Driberg W R , 1864 Act X , 
67 (1863) 

(4) Ex -parte Raj-achaod 2 B H C R , 
A C 369 (1865) Gopal v Vishnu, 22 B 
971 (1897) 

(5) Gosain Tota t Paja RukmiaibslDb 3 
B L R,r L 31 (1869), b c,13M I A 
77, 83 riio Alhhabad lligh Court RuIcf 
40 (i) require that tho leave, together with 
tjio reasons there'ore be given by n written 
order signed by tlie Judge 

(6) Ritohie V Gladstonf 1 Ind Jur 0 S 
125 (1802) 

(7) Ex parte Rajachanl 2 B H G R, 
A C 3G9 (1865) 

(8) Atta Oollah v buLccooddito 1864, 


\V R 271 (1863) , 

(9) Devidas v Pujada, 8 B 377 

(10) Atta Oollah v Sukeeooddeen 

xtdejxKt ,eirr 

(11) AmurChandv RamRuttun lo" 

C16 (1872) „ « r B 

(12) Ramji v Rangayya, 1 31 B ^ 

168 (1SC3) ,, , o 

(13) Gosamlotav Raja RuhmmiWB^ 

B L R,P C 34 (1869), s f,13 3I J 

”(14) Tol. S 

(15) Akbur All v Bhyea Lai 0 t 

(1880) . y 

(16) Wahadernppa t Srinivasa Pau 4 

417 (1881), Devidas r PirjaJa » " 
(18M) In Atta Oollah i ^ 

1864 VV R 271, tho Lower Appellate 

received the document and tho Higi 
declined to intcrfero W special appe®' 



• ORDER YIII 


TlViWtfji Statement and Set off 

1 Tilts defendant maj, and 1 / so required by the Court, shall Is ii( 

, . . at or before the first lie-irinc or tvxlhin such * 

Wriltea itatem«nt . .in. . 

time as the Court may permit, present a ^vntten 

statement of his defence 


“ The defendant Tlic rule has been reconstructed and shortened It 
formerly commenced "The jiarttes" OrdmanI) this was the defendant But 
a plaintiff maj, after he has filed a plaint, put in a wTittcn statement or it 
maj bo called for by the Court under r 9 post A Court Ins no authoriti to 
receive a written statement m a suit from one who is not a part) or to permit 
such a person to appear at the heating (1) A third pirt> will not bo allowed 
to flic a statement for a pUintid or defendant who has neglected to do so hmi 
self (2) But if the parties arc prc«ent m person or bj pleader the mere 
fact that the defendant has not filed a written statement docs not warrant 
the trial of the suit cx parte (Z) As to the presumption of autlicnticit) see 
below (4) Tlie corresponding «cction to this in tlio Code of 18o9 was 
sect 120 

"At or before the first hearing —Sec notes to r 9 post Under the 
Code of 1809 the word ‘he/vre did not occur and it was therefore held that 
the admission of written statements on pc\eral dates was ivrong (5) l\ritten 
statements ma) now be received at any tune provided it is before the first 
bearing or b) order of Court under rr C and 9 Reasonable tune shoul 1 bo gi\ en 
to a defendant to file Ins written etatement (C) 

“Present' — ^Thc word formerly used was tender The production 
of the written statement at the trial was held (7} to be the tendering under 


(1) ^lobarance Sumomoyce t B^Lunt 
ChunJer Mustofee 2 jW R 17 (1870) 

(2) DenoinoyeoDossco r laraCliurnOoon 
(loo Boufke lo3 (1805) [appi cat on by son 
to filo written statement alleging his interest 
as rcreiBiODCr his father the plaintiff hsTing 
gone away without filing a WTittcn statement 
after ho had been ordered to do so] 

(3) Sivarajadhani v Kiippagantulu 2 M 
II C R 311 (ISCo) 


(4) SuorendronathRoyv IIccromonecBur 
monce 10 W T I C 3o at p 42 (1608) 
Ra<Uia Prasad bing v Lai bahab Rai 13 A 
53 04(1890} 

(5) AliNukeet Torab All W It (1804) 

p44 

(C) Lokhenath Thakoor t bobanatb 
Blisaer 5W K 39(1866) 

(7) Keshavji hiaik t> Nasarvatiji Ardcsir 
lOB U C R 42o 427 (1873) 
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tlie Code of 1859 But noiv it mouM oppeir to by the presentation of the wntten 
statement, iv]icnc\ er that may be 

“Written statement” — It Ins been said tfiat English rules arc to le 
ipplied ^^th discretion m this countiy, Mhere a strict system of pleading has 
not liitherto been followed, but here, os everywhere, the first object of 
pleading is to inform the persons ngimst whom the suit is directed what the 
charge is that is laid against them The prmciple is equally valid as applied 
to either party in the cause Amendments have,, however, now been intw 
duced mto the Code to secure a stricter and nioro accurate system of pleading 
Under 0 XIV r 3, post, tlic Court frames the issues according to fl e 
allegations m the plaint and written statement (1) As to the nature of a 
written statement, see notes to 0 VI r 2 The effect of o written Etatement 
may be considered from the point of \^ew of the plamtiff or defendant As 
regards the former, lie has to prove lus case He may', however, be di^pensfii 
fiom doing tins in whole or m part, by the ndmi<sion of the defendant 
is not admitted must be proved (2) An admission may not only operate to relieve 
the plaintiff m his proof, but it may shift the burden to the defendant (3) 
It has sometimes been supposed that no portion of a defendant’s WTitfen 
statement can be read against him without tlie whole statement 
read The true lulo, however is this that if a man makes a qualmw 
statement (d) you cannot use the statement against him apart 
qualification , not that if a man makes a scries of independent unquahited 
statements any particular one of those statements cannot be used agauis 
liun (0) A written statement cannot, of course, be read against any 
party save him by whom it has been made or those who aic bound by Ju* 
admission (G) An admission by one delcndant does not bind th® other* (0 
Looking at the matter from the point of view of the defendant, ® 
written statement is, of course not evidence so as to dispense the deiendac 
from provung the facts stated , (8) nor is it evidence in the defendant s favoitf 
80 that if a defendant admits one fact, and thereby dispenses with proof o i 
he 13 not entitled to say that the plaintiff has rehed on his statemen 
evidence and that he the defendant, is m consequence in a position to c 
that the whole of it may be read as evidence in hts favour (9) 


(1) Barjorji Curaetji v Sluncheiii hn (1868) , 

Tcrji 5B 143, 152 103 (1880) (6) Juggesaur Mookerjee i GupceK o 

(2) Set Burjorji Cursctji t lUunclun* 0 IV K 50(1600) .j, 

Kuverji, 5 B 143 (1880) , Brojo Bajkohvrv (7) Sec ib , Lachmau ‘ 

V BjshoimUh Dutt (1804), R 305 306 6 A J95{18&4), AziruIIah Kli^a • Abdul 

(3) SecafaniklalBaboot Bamdas Stoum All 7A 353(1885). Kalil>utt Jh»‘ 

dar IB L B ,A C 03 (1808) Alt, 16 0 027,035(1888) 

(4) Poolin Behari-oScm t llatsoo A Co, il (8) Iliutoollali Khan t 

W R 190 (1808) rovemilmg Nobeen Kishcn Gsngoolee, 12 IV R 59 (I6G0l> p 
I Shofatool'ab 1 yV R 24], Badhs C3iiim Keshcev Koylash Chunder Hitter . 

Cliondhryt Chunder yionce Sikdar, 9 1^’ B 493 (1807), Juggessiir Ti, shuf 

290 (1868) Bajah Wilmoney Singh » Ba Kishen. 6 tV R 59 , 51 (1850), 
m inoograh Roy, 7 W R 29 (1807) foraxt Shaikh Dhunoo 

(5) Baikanthanath Kumar t CJiandn (9) Shaikh Shurfuraz • Sha 
M ban Chowdhry, I B L P , A C 133 137 tipra 
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m In»lian Courts hasc not Litlirrto bctn construed )wtli the siiiir strictness n" 
pleadings in Fnghsh Courts (1) and therefore a mere omisaion to denj an nllega 
tion has not nlwajs been tahen ns nn admi&sionof it so as to dispense the phmtifi 
from proof of the fact aUcgcd(2) Stricter rules Jmae now been intro- 
duced {see 0 Mil r C) As against the part) affected liis statement 
pnmanl) operates ba waj of adnussion and not estopi>cl(3) If n part) 
washes to gi\o taidcncc of a fact of which he became aware after ho lias filed 
his plaint or WTitten statement, ns the ease nia) be, he should file n 
smtten statement or suppicmentarj written statement before the heanng(f) 
If lease 13 giscn to file a further written atntement on or before a particular 
date, it will not, if filed after that date be ordered to be taken off the file if 
the opposite part) liaa dcla)cd to make an application until the trial (5) 
Where an additional svrittcn atatement sought to he admitted was incon 
sistcnt with the original written atatement, the Court said that in such 
eases there was a difference between an apphcation b) the plaintiff and b) 
the defendant The plaintiff would not be allowed to file such a statement 
It allowed the filing on payment of all coats obsctaing, howcacr, that the 
supplementary written statement would right!) be the subject of strong 
comment at the hearing (C) The Code, it was held, did not contcmplato the 
filing b) a plaintiff of a mitten statement after seeing the wTittcn statement 
of the defendant and b) wa) of rejoinder thereto (7) , but rr G and D 
refer to written statements in answer to claims of set-off A wittcn statement 
whether it be called for by the Court after the first hearing or is filed by tlio 
parties under this rule at or before the first hearing need not be 
stamped (8) 


2 . The defendant must raise by his pkadiiujs all matters 
New facta ntuat be uluch show the suit not to he mamtainaUe, or 
apeciaiiy pleaded that the transaction ts either loid oi loidahle m 

■point of law, ami all such grounds of defence as, if not raised, 
uould he likely to take the opposite party by sur 2 >rise, or uoidd 
raise issues of fact not arising out of the qilaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing 
illegality. 

Specially pleaded — It often is not enough for a part) to deny an 
allegation m his opponents pleading, he must go further and dispute its 


(!) Nlkwab Ntiztm t Omrao Brgam 21 
It 59 CO (1873) and ease cited in next 
note 

(2) Natha Singh t Jodha Singh 6 A 40G 
413 (1884) 

(3) See Abdul Itabim t ^ladhaTrav Apaji 
14 B 78 82 (1889), Alaharajah Mirza 
Ananda v Pidaparti 13 I A 32 42 (1885) 
Mina Konwari v Joggut Setam 10 C IJM 
(1883) (petition!, SladbopcTsad t Gajadhur 
11 C. Ill (1884) 

(4) Munchershaw Uezonji c New Dhor 


rumtC} etc to 4 B 5‘G(1880) 

(o) The New Fleming and Spinning ite 
Co V Ke^wji Naik 9 B 373 381 (1885) 

(6) Dasimant Dasi t Srinath Ghose 3 
BLR App 11 (1809) See however, 
obscrrations of P C in Douglas v Collector 
of Benarei 5 ’ll I A 271 at pp 289. 290 
(1851) 

(7) Jadub Barn Deb t Ram Lochun 
Mudock 5 W R 56 (1806) 

(8) In re therag All, 12 C L R 3( 7 
(1832) Nagxii \elcnath 5B 400(1881) 
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vxUdity m H\v, or act up some afiirinatnc ease of fiis otvii in answir to it In 
t!ic technical language of the old pleadcrB xt will not serve hib turn to merely 
traicrsc the allegation > ho must con^s and aioid Thus if the plamtifitew 
up a contract which xwb 5 in fact made, it will be idl for tlic defendant mere v 
to traierse {t e deny) the making of tins contract , he should confess (i c adrot) 
that he made the contract but otou2 the effect of that conhaaion by p 
the Statute of Frauds or Limifationa or setting up that the contract has a 
duly performed or roaemded A defendant however, la not bound to a 
an allegation which, ho seeks thus to niotd or which he alleges to be a m 
Hw Ho maj at the same tune deny its truth so long as he makes it qm 
clear how much he la denpng He maj indeed, talc all 

once the ftUogation may be traversed in point of fact, and objected ^ 

in law and at the same time coUateral matter may be pleaded to ea oy i 
effect An} number of dcfcncee may now be pleaded together m « 
action without leave although they arc obviously inconsiaten i 

defendant may raise b> his defence without leave, as many dis me 
separate and therefore mconaiatcnt def nccs as he may think pro^r su j 
only to the provision fd) contained in O VI r 10 ns ® 

tinbarrassing matter And a defence is not embarrassing merely c 
contains inconsistent avermenta (3) But all these various deieoceB » 
clearly and distinctly pleaded and the facts upon which each w ^ 
should be stated separately As a rule each defence should form a 
paragraph Ihe defendant muat make it quite clear what line of . ^ ^ gj 
IS odopting An} plea which wears a doubtful aspect will he 

embarrassing (4) Afaovt il! special defences of this kind must no , , .j 

up with traverses or XDsuiuated into pleas which den} the facts allege y 
plaintiff (6) The office of a traverse is to contradict not to excuse m j 
the act complained of , its object is to compel the phnvtiff to prove ^ 
of the allegation travciscd not to dispute its sufficiency in point o 
matter in confession and avoidance all matter justifying or 
complained of must be spcciall} and separately pleaded , so mus v 
which go to b] ow that the contract sued on is illegal or invahd or 
not expresbl) stated would be likely to take the opposite part) ' jo 

would raise issues of fact not arising out of the preceding pleadings 
evidence of aucli nutters can be given at the trial if tlicy he not express vp 
This la only fair play ’ (6) 


S It shall not be siifficient Jot a defendant tu Ins j 
statement to deny generally the giounas J . 
Dmeitonspecyc gdamiif but the defendant f ,, 

syeafiatlhj wdU each allegatton offset of uheli he ioes not 
the truth, except damages 

“It shall not be sufficient ’ —This » one of tl.e grostebtimfrove™ 


<1) Annual Practice notes to 0 19, r 15 

(2) Pfr ThMger LJ, Jn Berdan » 
< r Cl vvocmI 3 I-X D P 2oo 

(3) lie Morgan 3 j C- D 49J 


(X} Inn Pr loc ctl Stores v Grant 

P ® 25 , -3 

(S) BeUf Lawes Cl L J Q 
(f) Ann Pr loc cti 
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introduced 1') the JuiLcitiiri, Act roninrl} tlic di f< ndant vras allowed to 
111 ad what wai called “the general issue,” i <■ “that he was not guilt),” or 
“that lie ne\er was indebted ns alleged,” both of which were conclusions of 
imxcd hw and fact Now a defendant niij no longer den) gencrall) the facts 
alleged m the Statement of Claim lie must lake each matter whicli is 
alleged against him scparatcl), and either admit tt, or den) it, or sa) that he 
does not admit it “ It is not mcrcl) denial which is iiiooiit ; the rule covers 
non admission ” as well A\ hether the defendant 6a)8 “ 1 den) ” or “ I do not 
admit,” he is cquall) bound to deal sjKdGcall) with each allegation of fact 
of which he docs not admit the truth (1) This is the general principle which 
now governs ever) traverse And in order to make this general principle 
quite clear, special instances are given in subsequent rules (Hughsh) (2) ‘ In 
actions for a debt or liquidated demand in monc), comprised m 0 3, r C 
(English), a mere denial of the debt shall be inadmissible ” (Fngbsh 0 21, r 1). 
“ In actions upon bills of exchange, ptomissor) notc«, or cheques a defence 
in denial must deny some matter of fact, tg the drawang, making, endorsing, 
acccpbng, presenting or notice of dishonour of the bill or note ” (Engbsh 
0 21, r 2) “ In actions for goods bargained and sold, or sold and delivered, 

the defence must den) the order or contract, the deliver), or the amount 
claimed , in an action for tiione) had and received, it must deny the receipt of 
the money, or the existence of those facts which arc alleged to make such 
receipt b) the defendant, a receipt to the use of the plaintiff (Enghsh 
0 21, r 3) 

"Deal specifically."— 'What is meant by dealing specifically with an 
alhgation of factl It means that the part) pleading must make it perfectly 
clear how much lie admits, and bow much of it be denus If he docs this the 
Court will not quarrel with the phrase which he uses lit must not den) ch 
hloc evcr)'tliing alleged agaiost him A defendant niv) not now plead 
"that he domes specifieill) ever) alligation contained in the btitcmcnt of 
Claim (or plaint) ” Still, in order to deny specificall) it is not necessary to 
write out ever) sentence lu the Statement of Claim and traverse it in detail 
It IS sufficient when deahng with matters of inducement or any other allega 
tions which do not go to the gist of the action, to plead tliat “the defendant 
demes each of the allegations contained in paragraph 8 " This will Iiavc the 
same effect as copying out the whole paragraph and constantly inserting 
“ not ” Rut when the plea«fcc eomea to thoso a.Ucdg'j.tioii'v 'j.tioh ave oi the 
gist of the action he must be more precise lie must plead “ The defendant 
never agreed as alleged ” or “ never spoke or published on) of the said words ’ 
or “never made an) such representation as is alleged in paragraph 2 of tlic 
Statement of Claim ” (3) 

Sometimes, m order to obey tbc rule and to deal siiccifically with tvtry 
allegation of fact of which he docs not adnut the trutli it is nccessar) for the 
defendant to place on the record two or more distinct trav crees to one and the 
same allegation Thus, if he pleads, “The d''fendant never broke or entered 
the plaintiff’s close ” he thereby admits that the clo«c in question belongs to 


(1) Ver RLR , m Iborp » Holds 

lorth, 3 C D p GlO 


(2) Annoal IVacticc, notes to 0 19, r 17 

(3) Ib 
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the plaintifl If lie intendfl it the trial to den> that the plamtiU owned or 
possessed that close, he must saj so distinctly and in a separate plea If tc 
>v]shes to raise both defences — j c to deny the act complained of and also tk 
plaintiff s title to the land — he must put on the record two separate paragraphs 
eg 1 “The defendant never broke or entered the said close’ 2 Th« 
said close is not the close of the pHintiff” Merely to deny an allegation m 
terms will often bo ambiguous and therefore evasive The pleader must alwap 
answer “ the point of substance *’ alleged against him, otherwise his pleading 
wll be deemed evasive (r 19, corresponding with next rule) And if an allega 
tion be made against him with details of time and place, etc , he must deny 
the substance of the allegation and not confine himself to denying it along mth 
those inessential details (1) 

“ Each allegation of fact ” — Only allegations of fact should be deand 
m liter of law should not he traversed And the defendant should never traviiw 
matter not alleged against him he should he content to answer whit u isia 
against him in the Statement of Claim and not trouble about any other msttefs 
which the plaintiff might have, but hoa not raised (2) Moreover it is no par 
of his duty when drafting his defence, to anticipate what the plaintiff may 
hereafter allege in his reply (3) 

“ Except damages " — ‘ No dcmal or defence shall be necessary as to 
damigcs claimed or their amount , but they shall be deemed to be put m 
m all cases unlesi expressly admitted ’ (English 0 21, r 4) This role appk* 
to damage of all kinds whether special or general and whether the alleged daJMg*^ 
18 part of the cause of action or not (4) 


4 Where a defendant demes an allegation of fact ' 


Evasive denial 


flaint, he must not do so ciasiiebj, hid 
the point of substance Thus, if d is 
that he receiied a certain sum of money^ it shall not be 
deny that he receiied that particular amount^ hut he must doiy 
he received that sum or any part thereof or else set out hou wti 
he received And if an allegation is made unth diiers circuwslaf 
it shall not he sufficient to deny it along unth those circumsta^^’^^ 

Evasion — Ihe pleader must deal specifically wth every 
of fact made by his opponent — that is he must either admit it frankly or 
it boldly Any half admission or half dcmal is ev asive Thus a dc 
these words, “ The terms of the airangemcnt were never definitely agree 
as alleged ’ was held evasive Jcsscl M B said “ The defendant is ° 

^ ever come to 


to deny that any agreements or any terms o( arrangement were ever 
if that IS what he means , if he docs not mean that ho should say tha 


(1) Annual Practice, notes to 0 19 r 1" 
Sro next rule 

(2) Bassam t Budgo (1893) 1 Q B C7i 

(3) Inn Pr note O 10 r 18 


(4)Ib 

{ 1849 ) 181. J a r 3 ‘’o. 

marks of Hawkins J in Me 
3>arham 21 Q B D p. COS 
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were no terms of niriingoment enmo toMcoptllio follow inp terms, nnd tlicn efate 
wlnt the terms were *' (1) 

“Point of substance ” — Again, a traserse often becomes csasisc if it 
follows too closely the precise language of the allegation trosersed Thus, in 
Tillesley i Harper (2) the Statement o! Claim alleged that the defendant 
offered the plaintiff a bribe of £500 The defendant pleaded, following the 
exact words of the Statement of Claim, that “ the defendant had ncaer offered 
the plaintiff a bnhc of £500,*’ which would base been true if he had offered 
£100 or £499, or an} other sum J ry, J , held that the substance was that a 
bribe bad been offered and that that was not fairl} or substantially denied 
Th" defendant should have pleaded that he neacr offered “a bribe of £500 or 
any other sum '* Lease to amend was cacntually giicn (3) 

* “Along with those circumstances” — ^That is to say, if the plaintiff 
alleges that he “ paid the defendant £500 at 35, Fleet Street on Jffirch 3rd, 
1901, in the prevnee of A B it la an caasivc tra%ersc for the defendant to 
plead “ Tlic plaintiff did not pay the <lefcndant £500 at 35, Fleet Street, on 
March 3rd, 1901, m the presence of A B ” For he might have paid the defendant 
£500 on another day or in another place, or when A B was not present And 
these details are onl} "circumstances”, the} arc not of the essence 
of the allegation It is sufficient and proper for the defendant to answer the 
point of substance and to plead " The plaintiff nes er paid the defendant £500 
or any other sura '* (4) 

5 . Exery allegation of fad. xn the 'plainly xf not denied 
„ . , , specifically or by necessary xmplicatxon, or 

petifie enia stated (o bc not admitted m the pleading of the 

defendant, shall he taken to be admitted except as against a person 
under disability : 

Provided that the Court may xn xts discretion require any fact 
so admitted to he proved olhcrtvise than bif suck admission 

Answering opponent’s pleading — The rules of 0 IT VIII base 
defined both the manner in which each partv should state his own case, 
and also prescribe how he should answer Ins opponent’s pleading The main 
object of the latter rules (5) is " to secure that each party in turn should fully 
admit or clearly deny every material allegation made against him so that they 
may promptly arrive at an t*»we Wth this object three general principles 
are declared — 

1 It IS not sufficient to deny generally the matters alleged by the opposite 
party, but each party must deal specifically with each allegation of fact of which 
he does not admit the truth (0 VIII r 3) 

2 When a party in any pleading denies an allegation of fact in the 
proMous pleading of the opposite party, he must not do so evasively but answer 
the point of substance (0 \TII r 4) 

(3) 10 C D 393 

(4) Ann. Pr, nolo to O 19, r 19 
(^) Ib, r 13 


(1) Ann. Pr , note to O 19 r 19 ; Thorp 
Uoldsworth, 3 C. D p &41 

(2) 7 C D 403 
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0 Evcrj allegation o! fact m »nj ple.amg aliall 1» ^ ^ 

,J A not InJepcdMb or 1., necc-ear, wpl.oat.on, or stated to M «ot 

the ngour o£ the tub lij prOMtog m “ Je deaisl 

Aot. tint tin Court toaj itotmtlistandmB tko oVscn® ot any ft 
require any fast to be proi ed Uj the party trtio relies cn m 

AdmiEslotjB - A dolontot ought not to deny , 

facta vrhich it la ncitbci to hia mt«te8t not m 
allegations ate dewcA or not vt*** ** 

^ .e ucOT in a oTitten rtalmee! 
ri - -1 e phint does not neceseardj'nmonntto a pW.n^' 

p!aint,asfttoi,r(2) It « in the f "to "toeliee n .il«* 

an application for amendment of a plamt (5) Tb ^stmction 

bairSn * 0 , 1-15 end no. * ,nU'« oeeorred ort! 

much he adoute (5) 

,, 6 (1) tt' 

krtemeS. Uto> legaU> rccot etaUo I? 

pHmtifi, not excceditid tlw pocumaiy lirmts ol wc ] ,j,jy 
of the Court, and both parties fill tho fet hcani-S 

fill m the plaintiff’s suit, the defondant ‘ die Court, 

ol the suii but not aftenvatds P®,™ ‘.jHcuhts o£ «« 

present a Miitteiv statement contaimiig th p 

debt sought to be set off „ same effect »®,‘' 

(2) Ihe mitten slalemeM shall hate the salt ,Pj 

plamt m a cross smt so as » 

Eoset oi set cB pronounce a final gtaU n»‘ 

both of the oiigiiial claim and of lU f ' J" ’''|l,,aer in resp"^ 
affect 4e hen. upon the amount decreed, o£ any p 

of the costs payable to him under the decree ' 

— ~ n s h " 


(1! Pet Maloife \ 0 , Vat Conscrraixy 
Swtd « Button IS 0 P 383 offinnal 0 
App Cas G83 

(2) Batyes Cbandra Barkar t 
ajas. 10 < id J SIS \10U) 

JetikiiW < J 


(4) Per Grove J i” ‘ 

»y Co 3S I. T W8 . , p n r CiO 

H.msv Gamble 70 Bci>. 

Asaocintion t Foiteri ^ 

Butter 1 Tsegent, 12 O. i 
O Mli r S 
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(3) The rules relating to a untten statcmcnl by a defendant 
apply to a untten •statement in ansuer to a claim of set off 


(fl) A bequeaths Rs 2 000 to B and appoints C his executor and residuary 
legatee B dies and D tabes out adnumstration to B s effects C pru s 
Rs 1 000 as surct} for D , then D sues C for the legacj C cannot set off tl c 
debt of Rs 1 000 against the legacy for neitl er C nor D fdls the same character 
with respect to the legacj as tlej fill antli respect to the payment of the 
Rs 1 000 

(6) A dies intestate and in debt to B C tal es out admimstrntiou to A s 
effects and B buys part of the effects from C In a suit for the purchase monej 
bj C against B the latter cannot set off the debt against the price for C fills 
two different characters one os the \endor to B in which he sues B and the 
other as representative to A 

(c) A sues Bon a bill of exchange BnllcgcsthatAhaswrongfulIyneglcctcd 
to insure B s good® and is liable to him in compensation which ho claims to set 
off The amount not being ascertained cannot be set off 

(d) A sues B on a bill of excl angc for Rs 500 B holds a judgment against 
A for Rs 1 000 The two claims being both definite pecuniary demands mav 
be set off 

(e) A sues B for compensation on account of trespass B holds a promissora 
note for Rs 1 000 from A and claims to set off that amount against any sum 
that b may recover in the suit B may do so for as soon es A rocoiers loth 
sums are definite pecuniary demands 

(/) A and B sue C for Rs 1 000 C cannot set off a debt due to 1 im bj 
A alone 

((f) A sues B and C for Rs 1 000 B cannot set off a debt due to him alone 
by A 

(A) A owes the partnership firm of B and C Rs 1 000 B dies leaving 
C surviving A sues C for a debt of Bs 1 500 due in his separate character 
C may set off the debt of Rs 1 000 

7 Where the defendant relies upon seieral distinct grounds 
D./e.ce .. of deje,^ <,r set founds Kpon Separate 

founded on separnle onO- ttlStmCt JtlClS, they S/lQll be Stufctt OS JOT 

abounds Qg jjQ separately and distinctly 


8 Any ground of defence uJitck has arisen after the institu 
New ground of de t^ou of the suit OT the presentation of a untten 
fence statement claiming a set off may he raised by the 

defendant or plaintiff, as the case may he, in his untten statement 

Set off — This 18 sect 111 of the former Code with the amendments noted 
in itahcs and with the omission of tl c second paragraph of the former section 
dealing with inquiry The bmitations m jurisdiction which it contained have 
been transferred to the first clause and the rest of the paragraph was probably 
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considered unnecessary The tliird clause lias been added K 7 m talen from 
English 0 20, r 7 E 8 is new 

This rule deals Mitli tlio cross claim known as legal set off, and wluch is 
a claim or demand which Ihc defendant in an action sets off against the cbim 
of the plaintiff, as bemg liis due, thereby he may e'^tinguish the plamtifi’s 
demand, either in mIioIc or in part, according to the amount of the set off (1) 
It is to bedi^tmguished from a plea of payment (2) The defence of payment do^s 
not admit that the demand sued upon is just , it attacl.s the plaintiff s claim 
and urges matter to defeat or at least reduce it on account of some matter con 
nccted tliorcwith But set oft arises out of a transaction extrinsic of the plam 
tiff s cause of action, being a mutual independent claim Again while ®et o5 
18 tlie creation of law, paament is an act of the defendant’s consent, expre's or 
implied (3) 

There is a distinction also, as regards the mode of pleading A set off » 
a cross debt or chilli, on which a separate action may be sustamed P'*} 
ment can only he the subject of defence to another’s action Set off may he 
pleaded or not at the defendant’s pleasure Pailure to do so will not bir a 
suit by him for the amount of the set off, as is the case ^ith the defence of 
pa>Tnent Set off must be specially pleaded, and the facts constituting it 
pro'ved by the defendant ns if he were himseU the pbmtiff to another 
action (1) Recoupment, which is the ketpmg back of something due 
there is an equitable reason to withhold it, is also to be distinguished 
from payment end setoff It can only ertinguish the plamtiSs denmo 
in whole or m part, and can never lead to a decree m the defendants 
favour (5) * 

Common law did not recognize any right of set-off A defendant ^ o 
had any cross claim could not raise it in the plamtifi s action He bad to bring 
a cross action Legal set of! is the creation of Statute , that ib to 
allowed a set off, it must be shown that there is a statutory ngbt 1 1 
Successive but limited Statutes were enacted to remote the defect 
inconvenience arising from this non recognition and consequent 
action and the right to plead a set off was first conferred by 2 Geo II ^ — 
A set off was allowed in certain cases (7) It was a defence proper to the pm 
tifis achou defeatmg oi reducing a plaintiffs claim It was . 

and not a sword (8) It ^vas allowed onJj m a limited number of cases 
when established its effect was to show that the plamtiff could not recover 


(1) Black Diet p 4i2 Seclsfarit Gopa 
Snran TA 35l 355(1884) as to the gcnpral 
principle of set off wlueli lias been 1 cld 
applicable m a case not prOTi led for 1 y tl p 
Code, and is recognized in other sed ons viz 
210 221, 246 247 

(2) Koonjo Bohary i Nilmciiey 4 C I R 
20r (1870) 

(3) See Hukm Chan 1 C P C 761 

(4) Waterman on Set off |2 HokmChand 
C P a 762 Dale t SoUett 4 Burr 2133 
Dinwiddle i Bailey, C Ves 142 and as to 
the (1 fference between a right of acconntard 


act off SCO Ranger t Great IVesternRj ^ 
5II L Cas 91 A plaintiff cannot compf'* 
defendant to set off Famdoo * PnVhirs® 
21 0 419 (1803) 

(6) Sec the subj cf full) ihscu.«el i 
IIukiR Cl and CPC .>4-758 

(6) Liakeard etc Pj Co r Garadon l‘J 
Co 18 Times Pep 1 

(7) See the nolo in Ann Pr 199o PP ' ' 

and 281 on the subject of set off an ^ ^ 

cla ms by Mr Blake Odgera R Cl 

(8) PrrCockburn Cl mSlooket Tajlo 
r 0 B D 675 
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ill or wis cntitlotl to recover Ic ^ thvn whit was chimed and if the debt due 
from the pUmtif! to the defendant exceeded the amount due from the defendant 
to the plaintiff the defendant could not before 1870 recover the difference in 
the plaintiff a action he could onij set oft an amount equal to the plaintiff s 
claim and had to bring a cro s action for the balance 

Equity, however allowed a ftt off subject to certain restrictions and 
limitations Equitable set off was allowed where the part} seeking the 
benefit of it showed some particular equitable ground for being protected 
against Ins advtrsarva demand The existence of anv particular condition 
was not considered absolutcl} neees'arj for allowing the set off, though the 
mere castence of cro^s demands was not considered sufficient Some of the 
grounds most often shown for equitable set off were the common on{_m of 
and connection between the demands mutual credit, the inability of tic 
defendant otherwise to recover and in ca«es of assignments and trusts (1) 
Up to the date of the Judicature Act 1873 tl ere was thus both the statutorj 
or legal set-off anl equitable setoff both of which were subject to certain 
limitations 

Tl ough the old Ivvv ns to aet off still remains in force the Judicature Act 
create<l the modern counterclaim \ set off remains preciselj what it was 
before the Act and every other Lmd of cross claim is a counterclaim Tlie 
differences between the two are very considerable 

A set off was allowed only in certain cases l^ga) set off was confined 
to the cases mentioned bv the Statutes Equitable set off applied only when 
tl e cross claim aro«e out of the same transaction no set off being allowed unless 
defendant a claun had some lelation to the plaintiff s demand but overv 
cross claun of whatever kind can now in Eo^liDd be pleaded ns a counter 
claim The claim and counterclaim may arise out of entirclj different tran» 
actions 80 long as they can conveniently be tried together This a tUim 
founded on tort maj be opposed to one founded on contract and tnee lersa 
Kextly'a counterclaim IS not like a set off a mere defence it is substantiallv 
IX cross action The effect of this is that if the defendant a claim exceeds that 
of the plaintiff he will be entitled to a decree for it m the pLamtifi s action and 
need not bring a separate action for tl e securing of the excess of liis claim ovtr 
the plaintiff s claim 

To sum up there were thus in English Un three varieties of cross claims — 
fa) s(l off which might be (o) I^al where tl e amouut to be set off was a liquidated 
demand within the Statute and (6) tqutlablc where though the amount was 
unliquidated the cross claim arose out of the some transaction as tliat sued 
upon, and (b) countcrclawi which goes beyond botli and allows all sorts of 
cross claims even those arising out of different transaction® subject merely to 
the convenience of trill 

In this countrj however tl ere is no counterclaim m tlie sense stated (J) 

(1) See Kukm Chand G P C 7o>-"67 theln I an Law of PriKcdure d d not ganct on 

The subject of set oS and countcrcla m will a set off or counterclaim in all tbo cases con 
bo found fully discussed in tbis Author f note* tomplatcd by lie En„U h iaujreiso t/3urt 
to sect 111 of the last Code Koloa and Secretary of State v Vladane Lai 

(2) See Abul Ilasan r GohraJan &A 301 13A,29G '*90 300(1891) yxr Mabmood, J 

(1883) where Straight J po nted out that Roolcti Fctterlc 181) "1 (1894)[underthe 
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Set off, Jiowcver, Jnd long been, pnor to the emetment of sect 121 of the Cole 
of 1859, recognized. A rule of legal set off in Indn is contained m tins 
:ule winch is only an amphfietl \ersion of sect 121 of the Code of lSo9 
ns that section was construed by the Indian Courts It has, hoirem 
been lield that that section and the section in tlie last Code conespond 
ing «itli the present rule only Kid don-n n rule of procedure in repaid 
to case*: of sot off but were not CThaustuc of those cases, and that it iras rot 
intended to take anaj anj nghts of set off, whether legal or cquitallc, whidi. 
parties would have independent!) of it (I) And it is well settled that Indian 
Courts maj allow equitable set off in cases in which Equitj Courts m England 
allow tho same c\en though such cases do not fall within the language of the 
present rule (2) Cross chims are thus m this country Imnfod to cases oi ‘ct 
(as distinguished from countercKim), uhether such set ofl is legal w 
equitable It is, liowevcr, to be observed that under this rule a set oS is treatea 
as a plaint in a cross action, so that the defendant may get a decree 
for it, whereas, as already pointed out, *ct off, prior to the Judicature ■'‘f 
could onl} reduce or evting.ui«h the pKintifl’s chim, and a separate action 
would haa o had to be brought to rccoa er the amount of <an) c’fW's beyond t e 
plaintiff 8 claim - 

In pleading a set of! the defendant assumes the position of a 
and IS required to proie the same facte which he would be required toprort 
if ho had brought an original action on Ins demand The plamtiff 
by taking a dismissal of tho suit, ovoid an inquuy into the merits of 
set off Tide post In a emt for rent due on a moluran tenure y, 

defendant, the defence was that he was entitled to set off against 
claim a certain sum due to him on a decree pas'tetl by the Pnv) Council , 
tlic «ame parties It was held that the set off could be entertained and 
into, the decree of the Privy Council not being under execution and 
of the last Code being mapplicaUc to the case (3) ^ 

The present rule does not, of course, affect the special 
relatmg to set off m proceedings m insolvency (4) and in the windiOj, 

in VsiG of tbc last Code ‘'“j 

Cbettian tfutliuawami^fpioff*'' ) . 

481 (1007), Kalanand Sjngli » “ 

Das,190 L J IC^fl'nS) , 

(2) Brojendrn ^stI^ Das t Bu S'\ ^ 

Jute JM. 20 & 527 (1803} , “f . ^n .1 
I Darga Rrasad 15 A. 0 ^>1 

Ram V Ram Prasad, 27 A 115(1 ^ 

post Dobson & Barlow » ^ , jj 

niog etc , Co , 21 B 120, J35 (189<3) 

Chandra Dutta » Giaborno i Oo . » 

174 (1903) P8n,rsh«»f 

(3) Ehatath Prosad Ssb« t I* ,^^6 
Boer saw JVMJ8(lf)03) « -J 

(4) SCO Insolvent Act II & 1 ,jgO) 

B 39 , JliUor t Beer, ® ^ ^ , i «7 

[d,.t young u Boul oI | , 

(1836)] ViUer t ^a^lonaI Rmt, 

91 C UC (1S9I) 


Codo a cross claim canflot bo act np as a 
defence eteept when it arises out of tho wry 
transaction sued upon and is in the naturo of 
a set oH] , Pohir Chandrfl Dutta t GisBome, 
8C W N 174(1903), wberesfict oilwasdis 
allowed as being based upon a separate trans 
action. S I2S (c) allows of rules bong made 
(1) Clark t Ruthnavaloo 2 JI. H C R 
296 (1865), Justuasamy PiUai t Municipal 
Commissioners of jSIadras, 4 3L H C B 120 
(18CS), lushor Chand Cbanipalal v Ifad 
howji 4jS3am, 4 B 407 (1879), Bookminy 
Bulbubi AlulkJamanu 9C 914,918(1883) 
Bbagbat v Bamdcb 11 C 557(188S). Ftagt 
Lali Maxwell, 7A 284(1885), Chishidmt 
Gopal Chnnder, 16 C 711 (1889), Gobmd 
Parshad t Murrcc Brewery, 1885, P R No 
47 This view received statutory recognition 
by llir addition in 1888 of the last {taragraph 
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of limited compinici (1) wliicli Jia\o l>ccii emliodicd m the Acta go\enimg these 
proceedings m Indii As to the Transfer of Propert} Act (2) and the special 
cro's claim (3) pro\idcd for bj sect 95 see below As to the decree when 
set-off IS allowed and effect of decree ns to sum awarded to defendant, seo 0 XX 
r 19 

Equitable set off — It has already been stated (4) that tins rule docs 
not take aivay any rights of equitable set off (5) which parties would ha\o 
independent of it The statiitorj rule of set off is absolute m its terms, and 
where a ca«c is within it a set off is guen as of right , but equitable set off, 
from Its \erj nature depends on the equities of eaeh particular case, and there 
fore on the di'cretion of the Court It cannot be claimed as of right, and will 
be allowed only where the Court deems it equitable to allow it in any case (G) 
though the Court w ill bo guided in the cycrci«e of its di«erction by the decisions 
of the Engli<li Equitj Courts which hare been rccognired m this country (7) 
Equitable «ct off exists not onlj m cases of mutual debts and credits but al o 
where the cross demands ari«e out of one and the same transaction or are so 
connected in their nature and circumstances as to make it inequitable that the 
plaintiff should recover and the defendant be drnen to a cross suit (8) Thus 
una'certained damages for partial breach of a contract may be set off in answer 
to a claim for money duo on that contract so far as it was fulfilled, as the cross 
demands m such a case are connected with the same tracutaction and arise out 
of one and the same contract (9) and in a suit for arrears of salary tliere has 
been allowed to bo set off the value of goods and property damaged lost or not 
accounted for, by the plaintiff (10) Wiero a defendant set up an agreement 
to the effect that the rents pajablo on account of lands held by the plaintiff 


(1) SceActM o(l8S3 s 1.X) 

(2) 8c« Sliira D cti t Jutu Hoggs 1c ISM 
'’00 (1891) [wa?tc by mortgagee in po«cs«ion) 

(3) Roulet t Fettcile, IS B 717 (189t 

(4) I »<f« atit^ p "33 

(5) As to the meaning of seo alio i 73 

(G) Oob«onnnl Barlow t Bengal Spinning 
etc Co 21B 120 atp 13o(189G) wlerollc 
propo*eil set off was il sallowc 1 there being 
no equitable grounds for admit! ng jt and 
there being 1 tcly to lie great delay m inTcs 
t gating It 

{ ) See Hukra Chand C. P C. ""8 equit 
able set off was rcry early reeognite 1 nde 
nn/e p "33 an 1 Pamagopal t MaUiLkar 
janu 1u I Vt H. C R. 330 wl ero the Court 
obseri-ed that the question should be dealt 
with on the pr nc pies of Engbsh Cour1;i of 
Fquity 

(8) Clark 1 Ruthnaialoo 2 M H C P 
2''6 (1805) Kalarand ‘'ingh v ®ri Prosad 
Das 19 C I J 152(1913) FakrChanlra 
Dutta r C «l)firno V Co 3 C B A 1"4 


(1003) wlere howcier the setoff wm 
disalloied as being base I upon a separate 
transaction and see IIos«e na B bee i 
Smith 13 B L P 440 (18"4) where 
lowotcr the Court as pointe I out (Uukm 
Chan I C P C ''77 n ) took a tery rcstricte I 
view of the equ ty As to whether it 13 in 
equitable will of course depend upon tie 
facts of each ease Dobson and Barlow v 
Rcngalbpmn ng otc C 21 B 12G atp Uo 
(iS9b) 

(9) Kistnasami Pdlai v Munic | al C in 
missioner* Madras 4M H C B 120(lSwi) 
Radi a Bam Deb i James U B P 410 
(lb~3) Gauri Sabai t Ram bahai (IS 5) 
N B I HOP 15" Prag Lai i Ms* 
veO A 284 (ISS^) C ob nd Persi ad ( 
Minree Brewery 1S35 P P No 4 Neaz 
t ul Khan i Durga Prasad lo 4. 9 (1893) 
Brojenlra Nath Das i Bulge Budge Jute 
MU .Ot o- (1BJ3) 

(10) Cl loliii f palCl nderirc II 

(IbS I) 
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under the defend-int were credited to tho plaintifl on account ol rent due to 
him from the defendant, it was held that the plea was one of pajment and ol 
accoimt and set off m a general sense, and not one of set oil under sect 111 of 
the last Code (now represented by rule 6 of this Order) (1) 

“ Suit for the recovery of money.” — Thus no set oil may he claimed 
m a suit for property, or for a decKratoij decree or injunction , (2) nor is a 
suit for moveable propertj one for the reco\ cr\ of monej , e\ en though a money 
^aluc be assigned m tho plaint to the property, and the decree may contain s 
provision of on altemati\e character for the paament of the money by tlie 
defendant m ca‘ie of default m the deli\ cry of the prope^t^ It has been doubted 
but not decided, wliether a smt for an account can be held to be for recovtrv 
of money Avithin the meaning of this section , (3) but a suit for dissolution of 
partnership «ith a prayer that the balance due should be paid, is within 
«ection (4) It is to be observed that there is a difference in the wordm 
of the rde ns regards the plaintiffs demand and the defendants set-oS 
The latter must be of an ascertained sum The smt, however ncM 
not be for an ascertained sum, the words ‘‘recovery of raonev" mclodmg 
claims for unliquidated damages and mesne profits See lUnstration (e) 
the rule (0) Kven m the case of a set off not fallmg withm the provisions o 
this section the claims must both be for money, as is indicated bv the 
0 XS r 19, post 


" Claima to set off’ — A defendant cannot be permitted to carry on two 
suits for the same demand at the same tune and using a demand m set off w 
a bar to a subsequent suit for that demand A defendant may, howe^cf i 
lias been submitted, claim a set off of a demand durmg the pendency of a « 
for tho same demand (G) 

“Ascertained sum ” — Tlio word ‘ debt ’ wae used in the Code 
It was held reetneted to on ascertained sum and to exclude unliquiflc 
damages and mesne profits as bemg damages (7) Under the last and 
Code the matter is clear, both from the use of the word " ascertaifif^ a t 
addition of illustration (c) to the section The sum sought to be set off ® 


(!) Edvard Dalglcuh t Ratadin 14 
C \\ N 170(1909) 

(2) Eberle’a Hotels t JoQas 18 Q B D 
459, Rce Manby i Manby, 14 W B 130 
(1870) 

(3) Isankaray t Ho Htaw, 13 C J24 
(188G) 8 c, 13 I A 48 

(4) RaiDjivan JIal i Chand Slal, 10 A 
587(1838) 

(5) Under the Code of 1859 the suit must 
bare been for a debt and a suit for mesDO 
profits was hcH rot to be such ItoteeBunnui 
V Crreja Nund, 5 U R ICO (1866) Thu 
howeTor is not s ' now (see HL (<)J thongh 
the result both of tl e claim and set off must 
ho a pecuniary liability Sco Ahmedabad 
Vihancc, etc Co « Mbshmuhanker, 30 B 


173, 193 (1905) 

(6) Hntm Chand, U P C "S’ 

(7) Entee Zummna t Gunj 
AVym R 218, Bachnnt HanudHossem 
M I A 377, at p 3S0(187l). 

mart BhiehoocL Smgh 22 B* R ^^,,,5. 
Scaolau t Herrold, 10 B R- ^ 
HosseinaBjbcc r Smi*h 22 IV P 15 ( 
a c 13 B L P 410. Bara 
BhunDass 4 Agra 43 (18CS) , 

V HuroChunder 17 W R 177 (1872) [** 
gar Isthu case it has been said in 0 
CPC that some stress seeffl* lo 
laid on the fact tlat the cla»M were 
getber of another nature but looking » 

(e) thabwoiiJd not by Itself ‘ 
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this rule must be i sum asctrlamcd , that !s liqiudalcl aud not damages 
undetermined (1) such ns a liquidated amount due under a bond (2) or a debt 
pajibJc accordiOp to an award (3J The aam to be set off must be oscertaincd 
Iwiore the "let off is claimetl and it is not sufficient that it may be nseertamed 
on inquirj (4) 7io cliun is sufficient!) certain if it is capable of being 
reduced to a lertainty b) simple calculation (5) A sum decreed is ascertained 
and ma) be set off (6) No decree bj way of set off can be aw arded to a defendant 
for a sum to be ascertained on i settlement of accounts even though the result 
of tlie suit shows that nothmg b due to the plaintiff (7J Iherc is nothing in 
this rule to restrict the set-off to claims m respect of the same matter which 
forms the subject of the plamliffs suit The rule allows a setoff of ever) 
ascert lined sum of money, and no restriction should bo placed on that right 
winch 13 not to be found in tbe section itself Though the restrictions on cquit 
able set off of unascertained sums ate proper there is no reason ns there is no 
authorit) for grafting them on to tlio lanr m regard to ascertained sums (8) 
While it IS a general principle of set off at law that the amount chimed should 
be ccitain and ascertained and that an unliquidated demand maj not bo set 
off even if it should arise on the same contract on which the plaintiff s demand 
is based this is not so m the ease of equitable set off This may be allowed 
in the case of unliquidated damages that i« an amount which can onl\ be 
ascertained by the decision of tl e Court (9) where the respective claims of tJio 
parties aruo out of one and the same transaction (10) 


(1) Fr&giLali Mazw«ll 2 A. 281 (I8SS) 
Baghu Nath Bas t Ashraf Ilusa a 2 A '‘S'* 
(18 0) [this decuon was howerer prior to 


39G (1883) 

(2) Watson A Co t Ilrojo Soond irr« 
Dcbia low K 225(1871) 

(3) GounSabaii RamSabai 3A JI CIR 
157 (1875) 

(4) nukzn Cbaad CPC. 788 sco Zum 
meeroonissa t Ga^cr G W R Cit Ref ®6 
(18GG) tho contrary was held in Warburton 
i And rsoa 1870 P R No 2j ma nly 
on the ground that tho amount spent in 
repairs tbongb not ascertained at tho bf!£iD 
n ng of tho inquiry would bo ao at tho tune 
tho inqu ry contemplated by the section was 
finished and tho Court w ould hare to make 
a decree the amount be ng a debt if the 
tenant could show that bo had not apent 
moro than the tandio d was bound to spend 
However if this argument were correct then 
it has been po nted out (Hukni Chan I "SO) 
every claim for unLqu dated damages m ght 
be set oS as after inquiry the amount of 


such damages would also bo an aacerta nod 
amount 

(5) Seo riukm Chaud C 1 C 89 

(C) Sec 111 (d) Rhagawan Kunwart I^U 
lU jnath Prasad 2U L R AC 84 (1808) 

(7) lluro Soondurec i Bungahcc Mohu 
o tt E 3^ (1800) 

(8) llukm Cband CPC 90 whoso ob 
e rvations arc supported by 111 (e) t tl o 
sect on where the set oS is m respect of a 
d fferent matter As po nted out by h m 
any observations to a contrary oflect in Abul 
Hasan i Zohra Jan o A. 299 301 (18S3) 
Atmr Zama t> Nathu 3Ial S \ 306 (18SC) 
were not necessary No grounds are g len 
for tho dee 3 on whel was under tho old 
Code llecra Lai v R shen Subaye I \V R 
'*97 (18&4) and it does not appear to ha u 
ever been followetl 

(9) Kistnasamy Pillai t 5Iui c pal Com 
BUSS oners Sladras 4 3L H. C 1 l^O l^S 
POfISGS) 

(10) Kishorchand C! ampalal l Sladliowi] 
\tarara 4 R 407 (1879) but not where the 
claims aro wholly unconnected Clark t 
Uulhnavaloo Chetti 2M.H.C R 296(18Co) 

tde ORte 
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« t oaallv recoverable ”-Sot ofl a allovcii ‘o P«'cnl cots aotiom 11 
.as no. r..MB. evcept to ttc «« of 

for the enforcing of iightB winch are ^ , snccessInU) pleaded 

ha3olv7aysboenaccordmelyhciathatafiet.offcanony ^ 

.hen an action ooaltl have been inamtamctl fi!t_ t transsclion 

the snm nrasl be IcgaUy tecovcrabic, “™°| [ deSendant ttere 

which 13 IcgoUy invalid cannot be the ““‘‘loff ^tK.n,12) oi taned 

loro cannot iccovoi m respect of a claim mtliout '0“ .XL i^std 

nndcraect 11, nlilc (3), or 0 II r 2; “ " mtat's del>t(C) 
on a dcoioc mcapable of being enforced, (6) or j j,„ tic defendant 

In a stilt for arrears of rent the ainomt of a /““d «es p 
was held not to haao been payable b) bj the deWanl 

ns a prior income tax ana, o „i In short, the clam 

from the plaintiff and thin not liable W bo co„ld have hem 

fcousht to bo set off must bo obo upoa which a separa , pPjio 

mamtaincd The money set ofl moat be of eonrae — " 
till BQt from aay ono else, and it must bo duo ^ aet-ofi of 

set up a right subsisting m a thud party The defend ^ gyjt JS 
: deind agamat a pemon la not afieetod 

brouglit not by that person but by an assignee of b ™s ^ ^ 

the assignment t» by a sale in evcent.on of a between tm 

sot ofl against i claim made by B, in icspwt of separate 

nnd A. a debt duo from a firm consisting of a father and S ' 

IS B (9) Weitlicr can a defendant set ofl against a chim 0 J j pety 

San aLnntm respect of nhieh the defendant^, 

to the smt, can clam contribution ‘P!. not !eg'“) 

lompany m liquidation it oas argued that the „bably he 

recoieiable as b« remedy was only proof m iiqi^atw , ^ ^„„lena, l‘ 
would recover not the whole of the to the ah* 

WAS hold fchit the vvorus “legalh rctoier'tbl® had no , « recoNcrahiis 

of the debtor to pay the demand m “T (11) 

thoogh in the result the creditor must bo satisfied with 

-MutuaUtj of debts is required u 

(fl)HeroK«h.dtr.i>lKiBUDO- *■ 

303(1871) lOU 1)41.0 

(0) Uawley t> ^ ^p Jesh 

(7) Sarnomoyee B^lxc r ^ 

Buy. 4 0 

lltuTO Booodurco, I* O i Usittiatl' 

(8) Bliogawani Kanaar ’ 

1W.2B I B.A 0 SUl^j 

(ft) BUimi at Smgb i Forbes 

'’pi) AUmeUsW 
lAfcabnwsbftoker, 30 H • { 


“Tho same cliarttcter 

(J) Rawleyv Rnwloy, I Q B B 4W,«tr 
466 

(2) Zumccfuniitissa t Gajer, OW It Ke« 
26 (ISCG) eabsisting wlion the suit wna in 
stituted, Gocool Coomar 1 BhichooLfainRh, 
22 W r 1 (1874) * 

(1) Sco Amir Zania t Natbu Mw 8 A 
326 (IbSG), where it was held that tbc ect nn 

was not barrel unJtT 3 13 

(4) PtasiBaH Maxwell, 7 A 284(J8Sa>, 
HeeraUl t BisUn Suhayc, 1 R. 2ft0 

(18G4) Andsec BacbnanTual V BanamUaa, 

SJ A 538 (1013), It 0. tl E 1213 («<loM 

l arrttl bv Linutation Act but not by Punjab 
Vil 1 b>{ 1 01 allowed ns set off) 
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fiti'T *'1 nm 
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rcgirda tlic identlt^ of the pirtica, but al*o m regirda the (^ualit\ of their ru;lit« 
The debts sbould not only bo duo to and from the same person but 
in the same capacit} A party niaj act m Uiflercnt characters and his 
pnantc will be held different from bis official character So in n suit by n public 
ofEccr in liis official character, the defendant cannot set off a claim against 
him personally, and ucc icrsa Similarly, a claim which the defendant 
has against the plaintiff individually cannot bo set off against a claim 
due to plamtif! as trustee, though on account of the special nature of a 
trust ho may «ct off a claim due to him indiaidually against a claim duo by 
him ns trustee (1) An account due aa manager cannot bo set off agamst a 
personal liability (2) A legal represcntatiao of a deceased does not fill the 
same character as regards his own debts and the debts of the deceased See 
illustrations (a) and (6) to rule An executor or administrator, however fills 
the same character as regards debts due to and from the dcccaeed, and so in 
an action against the rcprusentatiae as such the latter maj set off all claims 
against the plaintiff which his testator or intestate may hare set off agamst him, 
and which, therefore, must ha\ e been duo to the testator or intestate (3) \Vhere 
in the ca«6 of a company m liquidation each liability arose prior to the 
liquidation, though the amounts were ascertained after it, both parties were 
held to fill the same character (4) A set off was di«allowod where the decree 
which was sought to bo set off was a decree not against the plaintiffs 
but against third parties beiiamidars of the plaintiffs (5) 

Wntten statement —The rule is that a set off, if claimed, must be 
specially pleaded If, however, the particnlars aic sufficiently set out it is not 
necessary that it ahould be specifically stated that they arc alleged by way of 
set*of! The written statement contemplated by this section is deemed a plaint 
for the sum sought to be set off, and most be stamped accordingly (6) But 
these cases have been dissented from bj Banerjee. J (7) Where the defendant 
did not raise an issue as to set off in the first Court the Privy Council dechned 
to entertain it (8) 

Jurisdiction in cases of set off — ^The amount claimed to be set off 
must not exceed the pecuniary bnula of tins Court’s jurisdiction (9) This 
proviso was in the last Code contained in the second paragraph, which is now 
omitted It has been transferred to the first clause The entire amount 


(1) Hukm Chand, CPC 821 Bhoimb 
Cliundcr Doss v Ilafczumssa Khatoon. 2 
C. L. It 414 (1S78) [it IS essential to tbe 
validitjr of a set-oQ that tho debts sbonld bo 
mutual due from and to tbo same jiarties, 
and m tbo samo right} 

(2) Abul Hasan r Zohra Jan 5 A. 299 
(1883) 

(3) See Cbennappa t Itaghunatha 16 IL 
29(1892), Watson A Co r Brjo Soondureo 
Dcbia, 16 B 224 (1871), Gnsb Cbonder 
Lahoory v Koomarcc Dabes, R Misc 
23 (1861) 

(1) Ahmedabod Adv^anco, etc, Co r 


Lobshnsisbaaker, 30 B 173 (1004) 

(5) Tiluk Chandra Roy t Jasoda Kumar 
Boy, 11 C W N 216 (1000) 

(C) Amir Zama r Katbu ilal 8 A, 39C 
(1886) Rai Bbri Hagirabai v Harotam 
Uai^Tan 13 B 6 2 (1889), Chennappa r 
Raghunatha 15 SL 29 (1801) 

(7) Fakir Chandra Dutta r Gisborne &. 
Co 8C W N 174 (1003) 

(8) KanKarayr HoHtaw, 131 A 48, 6C 
(1830), 8 c, 13 a 124 

(9) See m Bam Lai v Lancaster, 3 A IL 
a B 111 (1871), Brojendra Bath Das r 
Bulge Budge Jat« Mill. 20 C. 027 (1893) 
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claimed to be set off must not exceed the linuts of junsdittion, the mess 
of such amount o^c^ the plaintiffs claim, for winch the defendant toa) 
ask a decree in his favour, not being matenal m the question of juns 
diction (1) And where a Court has two different pecuniary jurisdictions, the 
jurisdiction referred to in this rule will be that in which the suit is being taken 
cognizance of Thus, where a Subordinate Judge, with unhnuted pecuniaij 
jurisdiction, nas invested with Small Cause Court jurisdiction, and m 
the exercise of that jurisdiction took cognizance of a suit, it was held 
that the claim for set-off in it, of an amount exceeding the pecuniary limit of 
the Small Cause Court jurisdiction, could not be inqmred into by him (2) A 
question might arise whether a Court could entertain a set off, a claim for which 
though within its pecuniary jurisdiction, was otherwise not within it It has 
been held that the rule docs not refer to material jurisdiction w any way, w 
contemplate a case in which a smt for the amount claimed to be set-off is beyond 
the jurisdiction on account of its nature, as maj be the case m some Troxances 
as regards claims for amounts for rent of agricultural lands (3) It has, hoi'cver, 
been also held generally that no Court can entertain a set off if it would not ha'c 
had jurisdiction to entertain a suit if one bad been brought to recover the monej 
sought to be set off (4) And see last paragraph 

Effect of set off — The set-off is to ha%e the effect of a plunt(5) m ^ 
cioss suit ind being treated as a cross action it is not affected b} anjtbmp 
which rel ites solelj to the plamtifTe claim It is not necessarj that the 
tiff a demand should actually exist TJnis the defendant niaj deny the plaintiff 
claim, and aKo plead a set off, and may obtain r decree for it, although no sum 
liny be found due to the plaintiff (C) And if a certain amount is found due to 
the plaintiff but a greater sum is found due to the defendant, a decree wiJ 
be made in favour of the defendant for the recovery of the balance (7) And i 
has been held that the same rule apphes in the case of a set off which is 
within the purview of this rule (8) 

An appeal will he to the same Court as if the sum had been demauded 
m a separate smt (9) So long as set-off was deemed a mere defence the plaint* 

(1) Xbakurdas V Nand Lai 1890, P It sum to be ascertained wi a suit for 

No 17 Hurro Soondurcc r Buassheo Mohun, 5 

(2) BaroteGagat) Sepoy Pongu MB l7l R 32 (1866), but this was because tlicrecon 

(18S9) , apparently orerruling in effect, iUm be no set off m respect of an unasccrtaw 
pratabv Gancsb I’angnath, 12 B 91(1687) cum 

which, honoTor, oas not referredto (7) See 0 i.X r Id, }>osf 

(3) Thahurdas t Nand Lai, 1890, P R (8) PTagi Lai t Jlamell. 7 A (1®^^ 

No 17, and SCO Hukm Chand, C P C 832 per Oldfield, J, [contra, Duthoit, Jl ^ ” 
whercit u said that the principle of connexitT point nas queried in Brojendra Natb Dm r 

IS considered sufficient to confer roatorial Budge Budge Jute Vill, 20 C 527 )• 

jurisd ction in such cases and now see last para ofs 2lfii 

(4) Beni Aladho i Ga^aPrasad J5A 404 (9) O NX r 19, post, under which 

403 (1893) from decrees relating to set off he to 

(5) As to stamp, iiJe ante ‘Written Courts to which appeals in respect o 

statement ” original claim would he See Bani 

(G) Hayatkha t AbduljkLa.CB 11 C R, Lancaster, 3 A if C R HI 
A 0 151 (1809), in an earlier case it was stamping of meinorandum of 
Iield that a decree could not bo awarded for a Chennappa t Raghunatha, 16 ^1 29 ( 
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<ouH nt iin of tlic suil |>ut in end to it bj putting an end to the auit 
itself It fell with the action to wluch it was an adjunct Howc%cr, as ufTirma 
ti\c relief can iiowbe p\en on a claim for set off, the plaintiff cannot, bj refusing 
to proceed mth the case, defeat the defendants right to recover 
undi'r Ills mtofffl) As to hen (2) the rule seems to assume that it is 
usual for n deercc to make costa payable to the pleader instead of to the 
pirtj (3) 

Rules relating to written statements — J Ins clause is new , stc notes 
to other rules of same order Court fees must be pud on set off claimed in 
written statement (4) ^Vherc the case was not strictlj one of sot oil under 
the former section, so as to mahe apphcablc to it the provisions of the third 
paragraph of tint section (corresponding with the second clause of this rule) it 
was held that the written statement need not bo stamped as a plaint C)) 


9 No fhading suhseqiimt to the uriUcn siatcinenl of a [s 
„ . , , . defendant other than lu uau of defence to a 

u sequen pea inga get off shall hc frcscntcd cxccft hy the Icaie 
of the Court and tqyon such terms as the Court thnls fit, hut the 
Court may at an} time require a tvrittcn statement or additional 
•\\Tittcn statement from any of the parties and fix a time for 
presenting the same 


*'Ko pleading,’ etc — ^And to sect 112 of the last Code sburtened and 
remodelled This rule corresponds to sect 122 of the Code of 1650 By r 1 
ante, VTritten statements must be filed before or at the first beating by which 
13 meant that they must be filed before the parties have entered upon their 
case (6) This is subject to r C Accordingly an apphcation to file a supple 
mental written statement after the ease had begun was refused (7) here a 
written statement was improperly admitted but without prejudice to the 
opposite party, the Court refused to interfere in appeal (8) 

“ Court may at any time require ’ — This may be done at any time 
In the Code of 1859 occurred the words “before final judgment ” and it was 
accordingly held to mean that written statements could bo called for only by 
the first Court and before judgment (9J Tfie written statement may be called 
for from either plaintiff or defendant The Court was held justified in calhng 
for a written statement which did not add to or \ ary the plamtifFs claim but 


(1) See English 0 21, r IG 

(2) See HuLjn Chand, C I* C S34 , Ann 
Pr 0 65, r 14 , the general rule » that ibo 
right of set ofi IS not a&cctcd by the eolicitor s 
orfinary lien for costa I*ringlo r Gloag 10 
Ch D 676 

(3) BnjnathDasac Juggomath Dass 4C 
742 743 (1879) 

(4} Guise r Ananta Ram Rathe to C 
A 199(1905). 


(5) Subramanun Chcttiar t lluthuswami 
Aij«ngar, 17 M L J 431 (1907) 

(6) tiuncherahaw Bezonji t New ]>liu 
niniseyCo,4B 5'C at p S78(16S0) 

(7) Ib 

(8) Lall tiahomc 1 r Dboolee Ram 22 IV 
R 3“7 (1874) 

(9) Juggeshur MooLerjee v Copa. JusLcu 
Scu 5\V R 50(186^) 
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aimply supplied omissions in the plaint ( 1 ) In the High Court an order directii g 
the fihng of a written statemcntis generally asked for and granted on the presenfa 
tion of the plaint, and it was held that tliis was not such an order of Court as 
to subject the party to the penalty of contempt for non compliance (2) It was 
111 an early case held that if a party neglects to file a written stateinent when 
ordered to do bo the Court would examine him as to his grounds of defence, and 
Confine him to such statements or adjourn the case at liis expense (3) But in 
other cases the Court refused to hear a party who having been ordered to file 
a written statement omitted to do so ( 4 ) 


10. Where any party from whom a 'tviitten statement is 
„ ^ ^ so required fails to present the same within 

ioiis'°i?"?(sert VSta the tunc fixed by the Coiut, the Court ma) 
Statement called for by ^ronoitnce judgment against him, or maltS 
‘ such Older in lelation to the suit as it 


thinks fit. 


Default to present written statement — The Court may either paw 
a decree against the defaulting party or make such other order as it this * 
proper Where, in a case before Peterson, J, the defendants, after 
opportunity, neglected to put m a witten statement, that learned Judge staw 
that in future he should put the defendant into the box and examine him ** 
to the grounds of his defence , and if on examination it should appear tha '>■ 
written statement was desirable, the case would be adjourned for that 
at the expense of the defaulting party (5) Defendant remained m Caicu 
one month after it was ordered that ho should put in a written statement, an 

*i 1.- _ - yr bod apphed for leave to file a Witten stitemen ' 

. . as no cause was shown why his father n 

. This rule corresponds with sect lOG.Act 

of 1859 It has been bold that m Rules 105 and 106 of the Bombaj High to ^ 
Rules (Original Side) theie la nothing to prevent a defendant who has not ® 
Ins Written statement from defending the suit at the heanng (7) 

(1) Jabangeer Bukah v Bheckarco Lell, Cal H C.Auff 10th, 1805, 

IMVR 71(1800) • Doss » Ranee Dc.ssce,W R 27.1865,01 ^ 

(2) Jforan an<I others v Gladstone and (6) RamruttoD v Oriental Inlan 

others. Cal H C , May I4th, 18158 cited in Navigation Co , 2 Hyde, 89 (1SG4) 
Broughton. C B C 130 (6) Denomoye Dossee t 'TaTveUttm'^ 

(3) Bamrutton t Oriental Inland Steam doo, 1 Boiirke, 153 (18CS) ^ ji 

Navigation Co , 2 Hyde. SO (ISGtJ (7) Jayantilal t Nagnath, 15 BoW 

(t) ‘tliamasoondureoDoaseef BrinJahadub 12C(1D12) 



ORDER IX. 


A'ppearancc oj Parties and Consequence of Non-appearance. 

1. On the day fixed in the summons foi the defendant to 

^ , appeal and answer, the parties shall be in 

Parties to appear oa f/ , r’ t. \ 

day fixed In Sammons for attendance at the Court-house in person oi 
defendant to appear and hy thcir respective pleaders, and the siut 
shall then be hoard unless the heanng is 
adjourned to a future day fixed by the Court. 

"Day fixed,” — This refers to the day fixed for the first hearing of the 
suit (1) An appearance under the Code is not the same thing ns appearance 
as it us«.d to bo in the Supreme Court, and is now in the High Court where 
the English mode of entering appearance b) attorney ir recognized, and accord 
mg to the practice of the High Court tliore i» ]>owcr to order a case to 
bo set down at once m the genera! cause list if the deftiidant enters appear- 
ance by his attorney before the time for apiicatance fixed m the summons has 
expired In any case a Court could b> consent and on the apphcation of the 
defendant, issue a new summons altering the dvj for appearance (2) Uhen, 
however, dealing with the question of appearance, os that term is used m the 
Code for the purpose of determining wlictber the provisions m this Order applj , 
an objection by the defendant before the day fixed for heanng to the 
plaintiff’s apphcation for attachment before judgment is not an appearance 
on that date (3) 

Application of these provisions — Ihesc provisions are, from their 
^try nature and language, applicable to suits m their imtial stage and not 
to proceedings taken in execution of decrees made in those suits It was, 
however, at one time erroneously considered that sect 647 of the Code (now 
141) apphed to execution proceedings ns being proceedings of a miscel- 
laneous character, and by sirtuc of that section these provisions were, so 
far as was practicable, made apphcabic to sucli proceedings In order to 
overrule such decisions, sect GIT was amondi.d by Act VI of 1892 by the 
addition of an Explanation declaring that tliat section did not applj to 
apphcatioas for the execution of decrees wluch arc proceedings in suits The 
application of sect 647 having tlms been prohibited to apphcations for 


(1) Zain ul ^bdinr Ahmad Rau 2 A C7, (1870J 

ro (ISSO) , 8 c , 5 I A 233 (3) Hus Dai p Hira IaI, 7 A 53S (1SS3) 

(2) Cummmg v Gcinn, 4 B L R App “5 ctdt poff, ' Appearance ” 
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execution, jt was held tli it there was nothing m the Code as so amended wlacli 
authorized a Court to opplj at the stage of execution an} of the procedure 
enacted in the corresponding Chapter of the last Code p) Byt that though 
this was BO the Court might, where necessary, act under the inherent powers 
it possesses to make such just orders as ate necessary for the proper disposal 
of the work given to it (2) 

Appearance — The word "appear” must bo interpreted in the same 
bcnse in all the following rules as in other parts of this Code in which it occurs 
such as 0 XVII r 3 post,(3) .and whether the plaintiff or defendant 
13 spoken of (4) What then is appearance * If there is none, the judgmeu* 
cx parte It has been said that m most cases the question whether a detrtc 
IS ex parte or not is a question of fact (6) It is necessarj, however, to aaccr 
tail! the law governing those facts 0 IX i 1 indicates what is meant hy 
apjicarance, namely, the actual attendance m the Court house of the parlj m 
person or by pleader oi recognized agent, who, under 0 III r 1> must he d J 
appointed to act on his behalf, or by a co party under 0 1 r IS Under t c 
terms of 0 III r 1, an appearance b) a recognized agent is eqtuvalent to an 
appearance m person, unless the Court directs personal appearance Pk’” 
tiffs must all bo lepresentcd by the same pleader, or set of pleaders, and 
bo severally represented by different pleaders (6) Defendants can of course 
severally represented, though where such several representation is unnecessary 
os where the interests are not m conflict, the Court will not allow 
than one set of costs Sect 61 of the last Code read with Form I'® 
of the Fourth Schedule of that Code explained, it was held, the nature of tie 
defendant’s appearance in obedience to the summons to appear and answer 
Ho was to appear in person or by a duly authorized pleader, 

Uruclcd and able to answer all material gucsltons, or who shall he accompante 
some other person (which includes a recognized agent) able to answer ah su 
questions He was further given notice that m default of his appearance 
*'’> appearance m either of the ways specified — the suit would be deternun 
m his absence , that is, under this Chapter of the last Code Thus theappr®^^ 
ance mention’d in that Chapter meant attendance in person or by an 
co party or by a pleader " duly instructed,” etc or by a recognized og®ri 
intended to appear and did in fact appear for the party, whether he ^ 

or not to answer all material questions (7) The test of wlicther a defendan 
or has not " appeared ” is whether such of the requirements of the sum 
us relate to appearance have or have not been complied with (8) 
principle it is held that when a pleader attends who is not duly mstruc c ^ 


(1) DhonLal Singh t PlukluirSiogb ISA 
&1, 04 (1893), Hajrat Akramnissa V Valiul 
nisw. Bcgttm, 18 B 420,431(1893) Seonotes 
to s 141, post 

(2) DhonWal Singb t FhaLkar Singb 

(3) SoonUerlal v Goorpraead, 23 B 414, 
420(1898) 7 >er&lracbcy, J whose judgment 
IS thp only reported ono dealng s^temati 
cnllj with the subject, and u dcHcmiig of 


careful study 

(4) lb 421 Oi u h 

(5) CooLcv EquitabloCoil > 

621. 624 (1904) o n }l C T 

(6) Jankibai v AtosaraiB. 8 n 
241 (1871) 

(7) lluiuga- Chetty 

M L J 2S-M1012) ,fnJ.»BKoy 

(8) Enatulla Basunw r J*bon 5 
lOC L J 635(1914) 


KajiiaaUJi • 



lir^T«<nrn \i'rf\B\Nri \ND NON M 1 F \nANCI 01 lAHTIF'? 740 

O 9, r I 

tLo suit lie dots not rejirtscnt the defendant whom such ca'« den s not apitear (I) 
Inasmuch as appearance is attendance in the Conrt house on the day hard for 
hearing it is clear that what is done befon the daj fbted in the summons and 
that the mere filing of a tnllalutnnmaA is not appearing m person or h) pleader , (2) 
nor 13 an “ appearance,’ in the technical sense os used on the original side of the 
Court, bj the entrj of the name of the attorney on the record , nor was there 
appearance where the defendant had filed a talalutnama and objected to attach 
ment issuing before judgment, but did not appear as directed by tl c summons, 
nor on a further date when the case was decided (3) Nor is mcrclj putting in a 
written statement but when the case comes on not attending in person or by 
pleader an appearance (4) 

Xextlv, the personal attendance at the day of hearing must be in accord* 
ance with law If a person is ordered to attend in person appearance can 
only be effected in this way, and if he docs not, but sends a pleader, he will 
be considered absent and there is no appearance See 0 IX r 12, post [5) If 
there be no such directions he may appear either m person or by a co-plamtifl 
or CO defendant under 0 1 r 12 or by a pleader or recognized agent under 
0 III r 1 They must however represent him, and therefore the appearance 
of an unauthorized pleader is not an appearance by the party (6) There is 
of course, no difficulty when there is no actual attendance by any of these 
persons, nor, indeed where there is attendance except m the cases to which 
reference will be made If a party attends in person or by pleader there is 
appearance, though he may neither have filed a written statement (7) nor 
made a verbal one (8) If tlic Court has refused to receive a written state 
ment but the pleader attends when issues arc settled and cross-esaminea 
witnesses there is an appearance (9) It has e\en been held that wiiere a decree 
13 passed on a soUhnamah and the defendant alleges that it is a forgery 
and that she had no notice of the suit it is not ex parte (10) But this has i^eu 
dissented from it being held that the defendant is entitled to go behind 
the decree and to show that it is m fact ex parte and that the fact that the 
decree appears to be based on a compromise impugned as a forgery does not 
make sect 108(now0 IX r 13) post inapplicable (II) The apjwarance, more 
over 18 to answer and if an apphcation by a party who attends for leave to be 
heardisrejectcdandthe defendant is notbeard then the judgment is czjiartc (12) 
\Vhere hoth parties appeared and the rase was gone through in their presence 


(1) Soondcrlal v Goorprasad 2? B 414 
(1898) 

(2) Haloo V Atwaro " W R 18 (1807) 
Sheo Churn v Ilecra IjiH 11 C L R 537 
(1882) 

(3) HtraBair Hira Lai 7 A 533(1885) 

(4) Funis Ram t •Tunintee Pershad 1 A 
H 0 R 164 (1869) 

(5) And sc« Krishna Ram e Gob n 1 
Prasad 8 A 20 (1855) 

(0) Ra] Kumar t Jugal Kishore 18 A 
241 (1690) 


(7) Coluekbur r Bishonath ^larsh “I’ 

(1804) 

(8) Jankrc Ram t LhanlraluIK 7M R 
295 (1807) 

(9) Raghapav Parapa 1 15 217(1875) 

(10) Hemmo Alojcei Matson 14 M R. 
299 (18"0) 

(11) Bholai Naskar v Alach Nashar 1 
C W K eTXTii (189') 

(12) Syul Mahomed r Sbaik Muntozul 16 
M R 400 (18-2) 
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and nothing remained to he done except to hear arguments, the ca'?e was held not 
to be one which could be dealt vnth as for default of appearance (1) 

Contest has mainly arisen where either tlie party or his pleader or recog 
nizcd agent does actually attend m court, but apphes for an adjournment, 
and, when tlie adjournment is refused, withdraws from court So far as these 
provisions are concerned, tlie only question is appearance or non appearance 
If the party has appeared in either of the wajs specified, viz in person or bp 
authorized co party, or by authorized pleader “ duly instructed and able to 
answer,” etc , or by a recognized agent who intends to appear and does in fact 
appear for the party, then he has appeared, and it is immaterial for whatpi/rpese 
be has appeared or what action he Las taken on such appearance If, therefore, 
a party is present m person and personally apphes for an adjournment, he has 
appeared, the purpose for which he appeared, or the action which he tool on 
appearance, is immaterial (2) Appearance, however, by a pleader docs not, 
as in the case of a party, mean mere presence He must also be duly instructed 
and able to answer all material questions relating to the suit ^Vbere, therefore, 
the party is absent, and an application for adjournment is made on his behalf 
by a pleader who has no other instructions, and whose functions are at an end 
when the adjournment is refused in that case the party has not appeared I 
th^Toforo the pleader m such case retires after an unsuccessful application for 
adjournment the decree passed is ex parte (3) In a recent case, after the plaiD 
tifl’s case had been closed and the defendant’s case part heard, counsel for the 
defendant applied for an adjournment mainly on the ground that two of his 
witnesses had not arrived and this was granted, but lie was warned tliat i 


(1) Rai Chand < Afathun Pranad 3 A 

S02 (1880) 

(2) SoondorUl / Ooorpra^ad, 21 B 414 
(ISOS) 

(3) Soonderlali Goorprasad supra Lalta 
Prasad < Nand Kishore 22 A bO (1899), 
fooko t Equitable Ckial Co 8 C W N C21 
(1004) Sliankar Pat t Radha Ivrishiui, 20 
A 195 (1897) (no applwation for adjonmroriit 
but pleader stated that ho had no icstnic 
tions], Ramtahal Bam v Bamesbirar Bam, 
8A 140 (18SG) (the same it u not snflicient 
that tlie pleader bo autliorizcd to enter 
appearance he must liavo insinietions in 
the cause], Blumacliarj'a t Eakirappo, 4 
B H C r. 20G (18C7J (the presence of a 
pleader who la not supplied irith the means 
of answering cannot be held to bo a repre 
flcntation of the defendant which will giro to 
the suit the character of a defended action 
foil , m Administrator General t Pj-aram 
Pis on L R CSS (1871], which last caao 
was followed in Doyal Misfrec t Kapoor 
Chund, C C 318 (1878), and see Boldeo 
Mwsert Simd Ahmed. 15 W.R 143(1871), 
‘ihil*en<lra t Kinoo, 12 C C05 (18S<5), tho 


case dealt with was diuented Uora, Rh®” 
Blugati Rflinesst.rPutt.20lV R 
Ramcbandra Pandurang v Vadhar 
shotfam.lGB 23,24(1891H‘ 
had said that he had receired no uw ru'- ^ 

the Court could no doubt have held that taw 
was no proper appearance ’J ,, 

<.«t ,/weri.l , Goorp™»J. f » f 

P 417, the hcadttote m Eampertab JW 
Jakeeram Agurwallah, 23 C 991 ( 
quite misleading The Court did , 

ever, actually decide tho question w 
or not the caso fdl withm s 102 of the to ^ 
Code, but dismissed the |j„ 

merits IVhere, however, a p'‘‘® 'J' 
instructioas, but says tho brief came 
too late to prepare hunself. this 
good reason for adjournment, but i* u . 
li-w been said, a default of o ^4 

Chuunji Pal v Kunclan jg p 


a caso at p C03, but thw appears 
mstalce «nd tho ca«e nt p 005 w uw» 
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they dul not apiKir on the following day any application for a further adjourn* 
nient must he supported hy proper inateriala Jle >'08 present on the following 
day, hut without the two witnesses, and hia application fora further adjournment 
was refused on the ground that no proper reasons for it had been made out. 
On this he withdrew , and the case was then decided on its merits hen he 


0 IX r. 13) combined with sect 157 of the last Code, and that his remedy was 
an appeal against the refusal of his apphcation for further adjournment (3) 
Lastl}, there is the ease in which the party being absent, the recognized 
agi.nt IS present If the latter accompanies a pleader, who apphes for an adjourn* 
inont hut who is otherwise uninstructed, then it is a question of fact 
whether the agent is able to answer all material questions, in which case the 
patty must be deemed to appear by the pleader In such ft case the rcquu’c* 
roents of the summons as to appearance arc as fullj satisfied as if the party 
had appeared in person and applied for an adjournment , and equally , m such 
a case, the purpose of the appearance or the action tahen on appearance is 
immaterial If, howe\cr, the party being absent, neither the pleader apply- 
ing for adjoiunmcnt not anj person accompanying him, whether a repognized 
agent or not, IS able to answer, then apart from 0 III r 1 there is no appear- 
ance within this rule, and the only remaimng question is whether the part) 
appears by his recognized agent under the former rule That is a question ti 
fict The mere presence of the agent is not necessarily an appearance of the 
party It must be determined whether he intended to appear and did in 
fact appear, for the party m the exercise of his power under 0 III r 
Where a defendant did not appear and it was allogcil that lie was irisaij 
and the Judge struch off the case it was held that he should not j 
donp so, but ought to base made the mqiiira eontempJnted in Art XXXV </ 
1858 (5) 


2 Where on tlie daj so fixed it ts found that thr> huinitjon ^ 
Dismissal oi salt has not been ser\ed upon U</> h 

where summons not consequence of the failure of tho pLjm’H 
“u"n'm’ri5K“"'p“y F'*) comt tee or ■postal cl/jry.- (/ , 
cesfs chargeable for such semrr*, tin t t ^ 

inalcc an order that the suit be dism^sed 

Provided that no auch order shall be rmfU ^ 


(1) Satisli Chandra Sluherjre t ,UtaTs 
prosad JliiUrjec. 31 C 403 (F D ) (IW) 
and SCO Venhatararoa i Nalaraja ?1 M L J 
235 (1912) 

(2) Manannissa r Ham Kalp.» Goraia, 
310.235(1907), CooVer FqmfalleCoalOo, 
fiC U C21(1'W) 


(3) Kader Ki-vt . 

(lOOS), tU»ti , 

Jibon Mol.av»->’ if' 

(4) 

(Ifi99) 

CJjy.v- , 

R M— 7 to- 
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summons has not been served upon tlie defendant, if on the da} 
fixed for him to appear and answer he attends m person or by 
agent A\hen he is allowed to appear by agent 

"May make an order that the suit be dismissed If the fhiatiff 
has omitted to paj the court fee by accideat or the hke, the Court may on fiis 
application, duect the issue of a fresh summons If it does not, there is no 
other course open but to dtsmi's the suit , or the Court may dismios the Brat 
at once leaving the plaintiff to apply under r 4, post Tiie rule applies not 
merely where there is a single defendant, but also where one of several 
defendants has not been served, for the suit is incomplete and cannot be 
heard without notice to all the defendants Where, however, m the latter 
case no objection was previously taken the Court declined to entertain it on 
special appeal (1) The suit may be dismissed whether the summons vvas that 
origimlb issued, or that re issued, on account of non service of the 
original one (2) But m no case should the case be disposed of before the diT 
fixed for hearing (3) In the under mentioned case the Court was di9po«etl to 
thmk, though the case was dealt with on the merits, that an order under tlie 
correapondmg former section was not appeahiblc (4) If the court fee for serv m? 
the summons on a defendant newly added by the Court is not paid the 
according to the Bombay High Court, should be dismissed altogether even as 
against the original defendant hut if it is proceeded with and decreed agiiast 
him and he does not take that objection on appeal, he cannot m^e it 
first time on special appeal {5) The Allahabad High Court appears to Inr* 
taken a diSerent view (fi"! holding that m such a case the suit shodd be dismissed 
againsf those defendants only on whom the summons could not be served 
but that if the suit is by mistake dismissed os against the original defendants 
also to avoid mjustjte the dismissal against them should be held to have been 
ordered imder this rule 

Proviso — The rule contemplates a defendant appearing before service 
of the summons In the under mentioned case (7) the Court stated tMt i 
was not necessary to decide whether, if a plamtifi were merely to lodge a plain 
and take no proceedings upon it agamst a defendant, the latter in such ® 
would have a nght to appear , but that wLcte, as m that case a pbintifl J 
legal process of arrest, brought the defendant before the Court then ho had n 
right to appear at the hcarmg of the case, although no summons lisfl boen ‘'or'® 
upon him 

8] 3 Where neither party appears when the suit iS caUed on 

Where neither party for hearing, the Court may male an order m ^ 
appeaw, suit to be dls the smt be dismi^ed 

missea , . 


(1) Shek Abas t Ibrabimji Hasao]! 5 627(1883) ^ 

« II G It 118 (1868) (6) Shek Abaa v Ibrshraiji 

(2) Chbaganlal V yinayakrao 1898 Bom B 11 C R 118(1808) , 

P J 249 (6) Gulab D^i t Jiwan Ibini 2 A 

(3) Gukb Dal v Jiwan Ram 2 A 318 (1879) ..cnni 

(18-0) (7) Sytd Ahv Abl lORKOf*® 

(4) r, iicky Churn i BudumiRnissa 9 C 



iirsrSaiED UILMIANCI: A^D ^0^ A1 li MUNU 01 lARilLb 753 

O 9, r 4 

“ Called on for hearing ” — The parties arc bound to attend fiom the tune 
tlic Court opens, and must be in attendance when the case is called on for 
herring and, if absent at that time, they will bo trcited as not appealing (1) 
Tho Court IS not bound to wait for anv part) until it is about to close for the 
day or eacn till the pleader for the patty can find it conacnient to attend on 
account of his engagement in another Court , as, if this were done Courts 
would find it difficult to get through their work (-) Ilio subsequent da) referred 
to in sect 9S of the last Code was that to which tho fust hearing is 
adjourned , (3) but the day fixed for hearing after a remand on appeal was 
held to be wnthm the mcanmg of those words (4) Tho reference to adjourn 
ment has now been omitted because this matter is sufficient!) corered by tho 
terms of 0 X^^I r 2 

“ Neither party appears ” — It does not appl) when a pait) is present, 
but has omitted to scr\c notice Failure to lake measures to sene a person 
with a notice as ordered b) th*. Court is not *1 non appearance (o) 

Shall he dismissed — In eases where the Court does not otherwise direct, 
dismi'"'al 18 the onl) consequence and tho pro\i«o relates to tho postponing of 
the case, and not to tho making of any final order m it (6) ^Miere neither 
part) appears on the day fixed for tho hearing of a siut, an order striking tho 
case oS the file is illegal , the only order that can be passed in tho circum 
stances being that of dismissal (7) Tlic rojeetion of an application of tho 
respondent, asking that security for costs may bo taken from tho appellant on 
tho non appearance of both the parties, has been considered, by virtue of tho 
provisions of sect 617 (now 111) a dismissal under tho section which this rule 
replaces (8) 

4 Where a suit is dismissed imdcr rule ^ or rule S, the 
plalMiB may b.log plamtiff may (subject to the law of hmi 
fresh suit or Court may tation) hnng a fresh suit, or he may apply 
restore suit to me order to set the dismissal aside, and li 

he satisfies the Court that there was sufficient cause for his not 
paying the court fee and postal charges {if any) required tvithin 
the time fixed before the issue of the summons, or for his non 
appearance, as the case may be, the Court shall male an orcki 
setting aside the dismissal and shall appoint a day for proceeding 
with the smt 


(1) Kuttij'ali i Pan Slakri, 7 M 3o6 
(18S4) 

(2) Raj Naram i Akroor Chunder 24 
W R 141 (1875) [as to absence of counsel 
seeLakhmif Gatto Bai 7 A l>42(18$o)] 

(3) Comalammal r Rungasamy 4 ^f II 
C R 50 (1868) 

(4) Rughoonath Singh t Ram Coomar 14 
R 81 (18“0) Spc noit note 


(o) Uaradhua t Frotap Narain 11 U I 
401 (IS-tl) 

(0) Ra] Aaram r Ananga Mohou .C C 
SOS COl (1890) 

(7) M«ar t Sheshammal 10 31 2*0 
(1887) and sec ib p 290 as to appeal 

(8) Lakhmi Cband v Gatto Bai 7 A. 542 
(1885) 
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“ The plaintiff ” — Tliesc words will inelude the pUmtifl s legal repre eu 
titiv c , blit though the latter may thus apply to have the order of thimi^al tet 
aside, the order will be set aside only if he proves a sufficient excuse, sucli as 
the plamtifl himself would have been required to prove before the order could 
be set aside (1) See sect 146 

“ Fresh suit AppI} mg the prmciple embodied in this rule, if a suit u 
dismissed by an order purportmg to bo made under this section before tLe daj 
fixed for hearing on failure to deposit tdahana, this irregularity on the part of 
tlie Coiut does not deprive the plamtiff of his right to btmg a new siut und r 
this section (2) 

“ Satisfies the Court ” — Each question of tlus Lmd must be dealt 
with, not accordmg to any hard and fast general rule, but according to its 
oivn particular circumstances (3) 

" Set aside dismissal ” — Whena suit has been dismissed for default, ml 
the phmtiS has neglected to make an application vnthm thirtj days, there 
can bo no review of judement under sect 114, (4) A Judge, when restoring 

1 suit, has no jurisdiction to pass at that tune any order as to the general cods 
of the suit (D) Theio is no appeal from an order sotting aside the 
and appomting a day for proceeding with the suit (61 But where such 
order has been set isido on appeal, and the last order has been reversed by the 
High Court, the procccdmga of the first Court and the decree passed b) aw 
not invalidated on the ground that os an effect of the reversal of the order 
lestonng the suit, there were no proceedings in Court at the tune of the pas ai 
of tho decree in which such decree could be passed (7) 


9A1 


5 {1) Wheu, after a summons has been issued to tli 

defendant, or to one of several I'j 

and returned unserv’cd, the plaintiff f'uls 
a peiiod of one year from t/icdafe of 
made to the Court hy the officer 
certifying to the Coini returns made ' 
6Viving officers, to apply for the issue of a fresh summons anci 
satisfy the Court that he has used his best endea\ ours to 
the residence of the defendant who has not been sorted, or 
such defendant is avoidmg service of process, the Court nit) 
male an order that the suit he dismissed as against si 
defendant 


Dismissal of suit 
where plamtiU, after 
summons returned un« 
served, fails for a year 
to apply lor fresh sum* 
mons 


(1) Couvm t BcMlev, 43 C 2 j 3 (Amcr), 
cited in Hulvm Chand CPC 707 

(3) Gulab Dui t Jinan Pam 2 A 318 
(1879) 

(3) Laklimi Chand i Gatto Bji 7 A S42 
(18S5). in Dbunsook Doss t Hurry Daboo 
llourie O C 115(16Go} thecMlenceoffered 
was coajidercd msuniticnt 

(4) Ivoilash tiuudol t> hubadwi]' Lbandra 


2 C W K 318 (ISOb) , dut in Paj ' 
Ananga Mohan 20 C 598(1895) v . ju 
(6) Krishnv Vrthal v Ganesh PI 
n 201 (1901). B c,3B L n 

(6) Alinirr Scshammal 10 M . 0{ 
Uahid un nissa t Kucdin 

(1913) (pla.nfifl can ) 

(7) Alw-ar t ^eshatnmal 10 - i 

p 290 
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(^) In sutli case the plamtif! may (subject to the law of 
hinitatiou) bring a fresh suit 

Object and effect of rule — llni rile rccoj,mrcs tlio intlitt of 
1 s\mig {tc«h Bummoua on t\ c iclnm ot tl o oiiguiol unscis c 1 bwt ^ -is enacted to 
jut an end to tbe rcpiolicnsiblc practice of instituting a suit ai d then 1 olding 
jroccedings tn (err re i o\er tie defendant for a long period without taking 
aj j steps to bring it to a hcarin^ (1) Tunc runs from the date of the return 
bj the Isazu: (2) An addition liao therefore been made interpreting return 
as tl at not of the Bailif! but of the Kaztr A plamliff cannot hontacr by 
merely applymg to the Court within a year of the return for a fresh summons 
aaoid dismissal of the suit He mn^ nUo satisfy the Court that ho used 
dill euce in tl e meanwl ile If he fads to establ sli cither of tho two points 
Ins suit must be dismi «ed (3) It is to be obsera cd that the ercrciso of the 
jower conferred is discretional only Tho tcfa«al to take a fresh summons 
on a defendant thougli suEBcient to justify the dismissal of the suit agimst 
him docs not operate to release him from liability (4) As regards the npht 
to bring a fresh suit (0) see the case cited in avbich the section nas recently 
applied 

6 (1) Tl/iere the phmtifi appears and the defendant [i 

Procedure u/hen only does not appeal uhen thc IS called on for 

plaintiff appean hearing then — 

(a) i£ it IS pro\ed that the summons a\as duly served the 
When sumnioiis duly Court may proceed ex 'parte , 

served (fe) if it is not pro\ cd that tho summons 

When summons not was duly scr>ed thc Court shall 

duly served direct a second summons to be 

issued and served on thc defendant 
(c) if it IS proved that thc summoiK was served on the defen 
When summons served dant but not in sufficient time 

but not In due lime to enable him to appear and answ er 

on thc day fixed in thc summons thc Court shall 
Iiostpouc the hcanng of the suit to a future day 
to be fixed by thc Court and shall direct notice of 
such day to be given to thc defendant 
(2) 11 here it is owing to thc plaintiff s default that the 

(!) beo Oour L m boor r Peary Lull 1^ (*•) Patsola 1 thal lUiulPclizuaulilid 

II I U Apr 1‘’(1S o) lUmkiascn Dusa t 1311 «>00(18S0) 

Lu keynarau 3 C 312 (1S78] Oerender (3) B^sharimfllc St^u J Boia L P 4 
Coomari JuggacLimba Dabec 5C 9) (1901) 

«lucb last caso dcala with tho rules of tho (4) bbaik UI c Maho ned 14 B 2 7 
U C on tlo subject Urejuhart V Gilbert (I8S9) 

III Jur N S ”•>4 (ISC'*) As to tho («>) & la Kam SiDoh t lokhpal ^m|.h “’8 
Court a ills ret on to lasuo a second sunimons V 49 {19U0) 

SCO thesa casca n 
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summons was not duly sened or uas not served lu suflicient time, 
the Court shall order the fdaznttff to pay the costs occasioned bj 
the postponement. 


“Appears” — See notes to r. 1, ante This rule is not limited m its 
application to defendants residing mthm Bntisli India (1) By sect 74 of tie 
Dekklian Ryots Act, the Code is only to be applied so far as it is consistent ^nti 
the Act (2) 

“When the suit is called on "—These words appear to ha%e been 
inserted so as to limit the rule to the first dav of hearing and mark the distinction 
between these provisions and those of 0 XITI r 2 


Clause (cf) — No legal decree can be passed ex parte mthout there 
proof of the due service of the Bummons (3) ^\^le^e the summons has been 
sened through another Court, see sect 2t5, ante To justify an erpn* 
decree against all defendants, all must have been served, and li u® 
defendants liability is joint, and if a decice can onlj go against aU, it 
been held that without notice to all the defendants no judgment could 
passed (4) It was held with reference to sect 66 of the Code of 18o3. tba 
‘ dull/ sened ” refers to the mode of semce and not to tlic agency by wiio^ 
it 18 eSected (6) Where a summons is sent by post to a defendant re 
out of British India, it is not, in the absence of evidence that the person to 
served was at the time residmg at the place to which the summons was sen 
sufticient proof of service to show that the summons was posted, hut th 
muat be some evidence of its havmg been received by the defendant w 
The Court ma> proceed, ex parte, whether the defendant has been summon^ 
only to appear and answer the claim or, m addition, to attend and give ende 
In the latter case, it is not nccessarj, before proccedmg ex parte 
all the processes prescribed by law for compcllmg the attendance 
the defendant as a witness should be exhausted, it bemg sufficient tha ^ 
service of the summons for his attendance has been effected (7) ' „ 

defendant appears, the failure to put in a defence in writmg or vK 
does not authorize the trial of the suit or make the decree passed m i ^ 
parte,(8) not even if the defendant should have been ordert.d to file » ^ 

statement (9) And if the defendant '»ppeat« at the first hcnrmg and 
OTitten statement, the fact of his non appeaiancc at the final ^ 

opeiate to make the decision passed m the case ex park (10) In hnc 
plaintiff IS bj Statute allowed in ccrt'un cases to sign judgment for dc i 


(1) lakhr ud dm t Ghafuruddin 2J A 
0 I (1900) 

(2) Dulicbindt DhoDd^ S B 184(1880) 
(d) lb at p 100, RamLocbiat Nitja 

Kaleo, 12 tV R 211 (1800) 

(4) Tenfold t Slifleld, CS ^ W Rep 
( .Vm pr ) 220, cited Hulm Chand CPC 
710 

(o) Vluckintuab t Kalu Duds III tV 1C 
Jai (1873) 


(6) laklii ud dm t Ghafur iid 

(7) TaruckNathv Jearuat Nos>-» 

(*879) j 

(8) Jankee Ram t Cbundrabiill> ‘ 

29o(1867) 2 

(0) Shzrarajadhani i IviipT'?*** 

31 H C R 311 (1805) 

(10) Anantbarama t 3r>dlia>a 
(1881) 
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l)Ut in thia conntrj it liai been Juld that in ill wlicrc tlie Court procetda 
cT jiarie, tlio phintiH must prodnce pnm« facte proof of liis t ise (1) mil must 
pro\e tlic rliim to the sitisfiction of the Court before ho can obtain a decree 
except in the case of sumiinr} proceedings on acgotnble instruments It h 
ll0^^e^e^, to be not«l non- tint under 0 VIII r I every fict not denied is taken 
to be admitted , though under tint rule nieh admission is not necessanl) 
equivalent to i proof (2) 

The remedies open to a defendant ipiinst vvliom in ex parle decree his 
been piseed, ind who contends tint the Court should not hive so proceeded, 
are cither to applj under 0 I\ r 13 (formerly sect 108) pest or, to appeal 
from the ex parte decree, under sect 96 Under 0 IX r 13, bj whicli a 
summarj remedy is given, the complaunnt must sitisfj the Court not merel) 
that the pioof required bv this rule wis not given but tint i» Jaet tlie summons 
\\is not duly served, or tint the defendant wns prevented bj an} sufficient 
cause from appearing Vhere a defendant appeals from an ex parte 
decree, it is sulhcicnt in the first instance to establish tint m the Court which 
passed that decree the nece«sar) proof of service of fiummons was not given 
It IS not incumbent on the appellant to show that tlie summons was in fact 
not duh served (3) 

Clause (6) —In the under mentioned case jt was held that the Court is 
bound m every case to issue a fresh summons, though it may order the plaintiff 
to pa} the costs of the postponement, and cannot dismiss the suit or reject an 
application governed by this rule (4) 

Clause (o)— VTiete, if the defendant had not appeared, the Court would 
have been bound to postpone the hearing on the ground that sufficient time 
had not been given to him to appear and answer to the suit his appearing 
ought not to put him m a worse position and an adjournment should be 
granted (6) 


7. II here the Court has adjourned the heating of the suit i 
ex farte, and the defendant, at or before such 
S lioaiing, appeirs .-md assigns good cause foi 
oi adjourned nearinp and his prevnous non appearance, he ma}, upon 
ISn-ap^rance" “s the Court directs as to costs ot 

otherwise, be beard m answer to the suit as 
if he had appeared on tlie day fixed for Ins appearance 


Appearance at adjourned hearing only— Sect 111 Act VIII of 
1859 Vint tlip Legislature intended was that the defendant might bo 
admitted to defend the suit merely upon a petition and without an} evidence 
being gone mto to prove the truth of the fact stifed m that petition In fact 


(1) Amrithnith i Dhunput Singfa S (4) Lallubbai Aajernm t Bai Magangavri 

1? I R 44 , 8 c,15A\ R SnSllSTl' 18B 69(1813) Itdo sootappoar lowever, 

(2) SaljT* Chandra i VIonniolm IJ »hy thrso pn>oceduig« which were la a suit 

( R J 0l9 (1014) wore treatc 1 as mtsccllanrous 

(3) FaVlrnddm t (ihaf ri I In Jt A (5) *51 aiUi Awla 1 c ''hsikli AWoot 1» 

0 1(1100) AV R Itl (1872) 
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the seetiou contains no provision for and does not appear to contemplate taking 
such evidence (1) If the Court ‘idmits the defendant to defend, the suit will 
proceed in the ordinary course as a defendul suit If tJie Court refuses fbi« 
then no appeal lies from tlie order of refusal , (3) the suit proceeds as a-a ex parte 
suit, and the defendant may then apply to set aside the decree undn 
0 IX r 13, poft,(S) and if tliat application be refused he may tlec 
appeal under 0 XLII r I (c) , or he may appeal against the ex parle decree 
without resorting to tlio proce<lure laid down in 0 IX r 13, post (4) Bufcivhere 
though the Court refuses to receive a written statement, it frames usues ui tl e 
presence of the defendant’s pleader, who is permitted to cro's examine, the 
decree is not an ex parte one (5) 

>2 ] 8. }VJiere tlie defendant appears and the plaintiff does cot 

Procedure where de- appear when the suit ts called on for hearing, 
fendant only appears the Court shall male an order that the suit 
he dismissed, unless the defendant admits the claim, or p'ld 
thereof, in uhich case tlic Court shall pass a decree acainst the 
defendant upon such admission, and, where part only of the 
claim has been admitted, shall dismiss the suit so far as it relatei# 
to the remainder 

Application of rule— This rule corresponds witli sect U4 of tl‘S 
Code of 1^69 In construing an oidor alleged bi one side and denied bv ® 
other to be an order under this rule, the order will be considered os on® 
under it if, apart from the mere description which the Court gives of it® 
and apart from the actual fact of the plaintiff’s oppearance or non app®oiao® 
the real meaning and substance of the Court’s action is, that it dismis'W ‘ 
suit on tlie Mew, whether right or wrong, that the pKmtiff appears wd ' 
defendant docs not appear (6) It was formerly conRidered (?) that the Chap 
in which the section corresponding to the rule appeared, applied to 
proceedings but this was subsequently held not to be bo, Inving 
change made m 1892 in sect 047, corresponding with "^ect 141, pod (8) 
rule i** applicable to adjourned hearings of cases , (9) and to proceedioS'^ '' 

(J) ARliriiflaiinissa t Jx’hnn’aiix, 8 C 272 Jlaia v Srinivasa 11 M 
2* 5 (1882) Sonan i Binanda Cliunder 10 C (1^ 

(2) b 10-1 jo-il See Syetl Maliomcd t Scetut Pershad * Mai omerl *^1 in 

Shaik Muntozul 18 W R 400 (I8'2) II C-R 104 (1873) SheoPniMlt 

(1) Aankaralmga Miidali t PatnasaWia Kiiar 10 A 119(1887) . . ^ 

pati 21 M 321 (1897) Ashniffunnww t (8) Sco notM anit and 7ang P^’'' 
rx-hsrcAuT, 8 0-272 274 (1832) Mahadco Prosh'id, 8 C U N 

(4) A8hnjffunni<isa « I^tlareaijx tujirn whare the lower Court held that ^ d, 
(C) Raghapa bin Hftnmapa > Porajvi I m last Od^ di I not apply by ,i ,( rn 

Slivapn in 217 (1870) of that (ode, and tlio High Court 

(«) lAlfft I’raaad r NanUMsliore 22A TO appcaUftyfromsuchcleewion ® *■ 

(JS<)9) («1) MArianniaiat RainUlraOor 

(7) hr* rases cited and Kalrc Kriafo 235 237 (1907) 
t Malomtd Kadcr, 12 U H 428 (1880), 
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the Court to winch i reference i** made under the Land Acquisition Act (1) 
It has been recently held by the Prny Council that this rule docs not apply 
uhorc the mam I'sue of the case lias been decided on its merits and there is a 
subsequent default in appeanncB(2) In this case the plaintiff had sued to 
recover the sum paid by him to release propertj from a wTongfuI attachment, 
and also for damages for it, the District Court had dismissed the first claim on its 
merits, the plamtiff had then abandoned the second claun and had failed to 
appear m subsequent proceedings, and the District Judge had thereupon dismissed 
the whole suit under sect 102 of the last Code, now represented by this rule 

Non appearance — An order can only bo made for non appearance (3) 
of the plamtiff A plamtiff fails to appear withm the meaning of this rule 
when his pleader dcclmes to proceed with the suit, and it inal es no difference 
that the party himself was present in Court (4) It was held under the Code 
of 18-")9 that where a commission has issued for local inquiry and the Com 
missioncr reqmrcs the attendance of the parties, should the defendant appear 
and the plamtiff make default in appearmg on the day appomted the proper 
course is for the Commissioner to dismiss the suit under this rule (5) A suit 
can only be dismi'sed under this rule for default of a nature therein described, 
and therefore not for non attendance of witnesses (G) The Court should neither 
receive o\idenco on behalf of a defendant nor examine the merits of the 
case (7) If a suit is dismissed for want of evidence, the decision is one on the 
merits and not under this rule (8) Non appearance caused by the death of 
the plamtiff should not bo confounded with default (D) 

Judgment —-The suit should either be dismissed or decreed “Struck 
off ’ 18 not a proper mode of disposing of the case (10) though m a case m which 
such an order was pa«sed, it was held that though the correct expression had 
not been used, practicilly the case had to be regarded is Insing been decided 
cx parte (11) 


(1) nhandi Sing i Ramadhm Roy 10 
OWN 991 (1905) 

(2) luinhiya lal t Aational Bank of 
India 371 A 80(1910) 37 C ■12C 

(3) As to the meaning of appearaoco m 
this connection ico Lalta Prasad t ^and 
Kishore, 22 A 60 (1899) Rampertab Alnll 
V JaWceratn Agurwallah 23 C 091 (1806) 
Ilmgi Bibee t Manni R bee 8 C \\ V O' 
(1903) 8 c 31 C 150 Inlvanjir Habib 
2 Bom L U 20r (1900) it iias held that 
there was no default on As part as there 
iras notfimg to show that B Lj whom the 
suit was odmittedl} instituted actrl with 
aufliorif} 

(4) Copala Row « Staria Susajw Villai 30 

M 274 (1006) 17 M I J 2’5 but see 

Dimaili HajiJsnMahamed 3311 465(1908) 

(5) h'liaa Cl in ler r ‘loorjo 1^11 Marah 
139 (15C1) tcdqu , as the parties were present 


in tho J idges Court through their vakils 
though where tho failure was to pay tlo 
Commiss oner s fees the order was not con 
Bidered as passed under this section Sbaik 
Sahib t Mahomed 13 M 570 571 (1890) 

(6) Mahomed Azeem-onl lah t All B iksh 
5 All II C R 74(1873) 

D Pirbatii TiiNiKoer 18 t L J 123 
(1913) p 130 KonChanlr NationalJuto 
3DlhCo,lCC M N 908(1912) 

(8) Kartiek Clhandra Pi! i ‘•irdir 'fan UI 
12C 563 6G6(1B3.>) 

(9) Debi Baksh Singh r Hal ib Shah I C 

33 \ 331 (1913) 40 I A lol 

(10) Klooblnllt Toolsie S ngh 17 M P 
219(1872) and cf Alwar t So^hanimal 10 
M 2-0 2-1 tlSs') Buwa 3on*n r Binanda 
Chunder 10 ( 416(1834) 

(11) IWjov Gol m 1 r Radha Benode lo 
R R 348(1SCS) 
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Plaintiff s remedy upon dismissal — Wliere the suit is disuiis'cd tie 
plaintiff mav apply for a review without any previous application under flie 
next rule , (1) or ho may apply under that rule It is not neces ary to 
draw up a fniinil decree and the fact that such a decree has hecn dravn up 
cannot alter tlio nature ol an order of dismissal under tlus rule which is not 
a decree wifhm the meaning of sect 2, and is not InWe to he chaJJoeged hy 
way of appeal The present Code has in this respect altered the pre putting 
law (2) An order dismissing a suit at an adjourned hearing for non appear 
ance of the plaintiff and Ins pleader was held to 1 c an order under sect ht 
(now 0 XVII r 2) and its consequential section (the present rule) and cot 
sect 158 (noAv 0 XVII r 3) (3) 

53] 9 (1) Wheie a suit is wholly or partly cli'imissecl under 

Decree asarnst plain- rule S, tile plaintiff shall bo preclitdecl from 
tin by default bars fresh hnngmg ft fresh suit in respect oi the siuic 
cause of action. But he may apply for an 
order to set the dismissal aside, and if lie satisfies the Court t^t 
there was sufHcienfc cause for Jns non appearance when ihe snit 
was called on for hearing, the Court shall male an order setting 
aside the d ' ' . ns it 

I thinks fit, « 

I (2) Nc 

II of t/ie appLcatjon Las been served on tie opposite partp 

[ Application of rule — This role corresponds with sect 119 of Act 

of 18o9 The rule applies to onpnal cases and not to cases in appeal W 
a special procedure m hcacing appeals being provided, nor docs it appO 
execution proceedings (5) It bars a subsequent suit only when the plain i 
m the latter had been either the plaintiff in the former suit or represent^ I 
him (6) It docs not bar a suit the plaintiff m which had been a contcstiDe 
defendant in a former suit (7) ^Vhcn on executor presents an apphcatiou 
probate he cannot be rega'-ded as a plaintiff suing m respect of some cause 
action and therefore this rule will not apply (8) It mahes it compulsory on 
Court to set aside a dismissal order under r 8 of this Order wlicrc the pUm ^ 
satisfies the Court that there was sufficient cause for his non appearance ^ 


(1) Baj Naram Purkait v Ananga ifobaa 
Bhandan 20 C COS (1899) 

(2) Bukmmunavi Par v Faran Cbaadra 
El era SO C 341, 15 C L J 334 (1010) 
Parbatir TuUi Koori 18C L J l^dflOW) 
p I30 And 6 C 0 Gdkiason v Sabnuoania 
Avyan J2 5L 22l (1898) 

(3) Shr mant Sagajiroo v Smith 20 B 
'3G (IfiOii) 

(4) Bam IaII Clowdhry v Surdareo Jah 
(ISM) W r Mwe 21. Anonymous 1 Jnl 
Tiir 0 s r8(|8ru) KahKiahorot D1 i 


nuOjoyRoy, 3 0 228(1377) „ t-i U 

(6) Madon Jfahon Mondul t 
Ifalh Mondul 10 0 W K *35 ('*> „ 

notes to r 8 ante Astm r Fa) iloto 
C P J 532(1910) , ^ ,,31 

(6) Ottapurukkal t Clenchd 33 M 

^^(^^OMapurokkal r Cl eneh 1 33 'I 

, ,AC \? h 
(8) Rnmani « Ktinml 1-*^ “ ” 

(1010) 
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It does not take awaj llic Court’s j»ow»t to rcstort tlio case for aii) other \alid 
rLison(l) Itwashcld to apply toieiit caa.aun<Icr Act YIII of 1869, B C ,(2) 
and to proceedings under sect 9 of the Specific Rehef Act (3) As to default 
of appearance before Commissioner, Bfe notes to r 8, ante By 0 XVII r 2, 
'post, the present procedure applies to anj ilaj to which the hearing of the trial 
may be adjourned, but not to the case of a person obtaining time to do some act 
and making default That falls under r 3 of the latter Order (4) This rule 
does not apply to suits dismissed for any other reason than non appearance, 
and includes smts dealt with under 0 XVII r 2, post, but not those disposed 
of under r 3 of that Order (5) Where a smt was dismissed “ m default of prose- 
cution ” on the ground that the plaintiff failed to deposit lalahana, the order was 
held not to he one under the section corresponding with this rule, (6) as was 
also the case where a suit was dismissed because neither plaintiff nor his pleader 
appeared on the day fixed for hearing the argument (7) At an adjourned 
hearing of a suit, witnesses on behalf of the plaintiff not being in attendance, 
the plaintiff applied for issue of a warrant against one of them The Court refused 
the apphcation, and the pleader for the plaintiff thereupon intimated that he 
had no further instructions to appear , and the suit was dismissed Subse- 
quently an application was made under sect 103 (this rule) to set aside the 
order of dismissal On objection by the defendant that inasmuch as the dis 
imssal was under sect 108 (0 XVII r 3) the remedy of the plaintiff was by 
way of an apphcation for review,— Held, that the suit was dismissed under 
sect 102 (last rule) read with sect 157 (0 XVII r 2) and that the apphcation 
was maintainable under sect 103 the present rule (6) And generally, if 
time 18 given to do an act and It 13 not performed, 0 XVII r 3 applies, otherwise 
t 2 of the latter Order See notes to these two rules, post Sect 38 of Act XV 
of 1882 did not preclude a plaintiff, whose suit had l»en dismissed for default, 
from applying under this rule to have the order of dismissal set aside He had 
two separate remedies under different enactments If he applied for a new trial 
under sect 38, he had to do so m eight days , if he apphed under this rule, lie 
had to do so in thirty days (9) The rule applies to proceedings before the 
Court to which a reference is made under the Land Acqiusition Act (10) 


(1) LaltaFiosadv Ram Karan, 34 A 42C 
(1912) 

(2) Oodwunt Ifabtoon v Bidhec Qiand, 18 
W R 207 (1872) 

(3) Anthony t Dupont, 4 M 217(1881) 

(4) Sriraia\cnkataratnay3f AnunuLonda 
Rangayja, 7 M 41 (1883) 

(5) ^malammal v Rungaaawmy Iyengar, 
4 Jfad n C B BG (18C8) , FranlkS i Nuneh 
Mai, 7 All H C R 79 (1875), Mahomed 
Azeem col lah t AliBuhsh, 5AII II C R 74 
(1873) Sec as to these cases, Marunnissa r 
RamLalpa Goram, 34 C 233, 239 (1907) 

(C) Ram Sundar r Ram Bandhan, 7 All 
H C R 126(1875), m which It was also held 
tliat application might l>c made for a reriew 
of judgment 


(7) RatChandt ilathura Prasad, 3 A 292 
(1880) 

(8) SUru&nissa i Ramkalpa Goram, 34 C 
335 (1907) , followed in Enatulla Basunia v 
Jibon Mohan, ID C L J 535(1014) And 
Rce Kader Khan r Juggeswar 35 C 102j 
(1908) 

(9) Soondcrlal t Goorprasad, 23 B 414 

(1893) As to limitation under this section, 
see Hinga . Bibcc v ilanna Bibce, 8 C W N 
97 (1903) , Debt Bafcsh v Habib Shah, 17 
C N 829 (1013) 40 I A 151, 35 

A 331 

(10) Bhaudi Singh r Raiuadhm Roy, 10 
C W N 901 (1905) Behary Lai Sur c 
Nanda Lat Goswami, 11 C Is 430(1007) 



762 


THE CODE OF CH^IL PROCEDUEF 


First Snno 

0 9,T 


“Fresh suit A plaintiff is onlj precluded from instituting a fresli 
suit where the previous suit was nghfly dismissed under r 8, for it is only fo 
such a case that r 9 applies (1) Nextlj, assuming that the case was one to 
which the provisions of r 8 proporij apply , the statutory bar rai'cd by tins rule 
only applies ivhere the cause of action in the two suits is the same This is 2 
matter to be determined on the facts of each particular case (2) It has been held 
that while dismissal of a suit under sect 102 of the last Code (now represented 
by r 8 of tins Order) is not intended to operate m fa\ our of the defendant as 
rcsjudicafa, yet when read with sect 103 of that Code (now represented by this 
rule) It precludes a fresh suit in respect of the same cause of action, refening to 
the grounds on which the plaintiff asked the Court to decide in his favour (3) 


“ Reasonable cause ” — ^This must be determined according to the facts 
of each particular case See notes to r 13, post (4) Wliere when his suit is 
dismissed for default of appearance under r 8, the plaintiff applies for h" 
restoration, the defendant cannot contest the apphcation i» Imtne as one 
which cannot be entertained at all under this rule by showing that at the time 
of the dismissal there waa on appearance by the plaintiff, but as on 
answer to the apphcation on the merits, the defendant can raise the conten 
tion that the plaintiff was not prevented from appearing because m fact, ><’ 
did appear (0) 

Appeal — If the plaintiff succesafullj apphes under this rule, no 
lies from the order directing the suit to readmitted , (6) though under tii^ 
last Code an appeal was held to he against on order rejecting an apphcatioo 
under sect C88 clause (8) of that Code , and an appeal is given by 0 
r 1 (c) But It IS not every order dismissing an application which is open 0 
appeal, but only an order rejecting an application to have the dismissal of a sia 
set aside (7) 

An appellate or revisional authority should not lightly interfere with 
order of restoration of a case dismissed for default, but should do so onl) up® 
ver\ strong grounds (8) 1 

The effect of tliese rules (8 and 9) was recently considered in a Privy Count 


(IJ Kanji t Hiibib 2 Bom L B 206 
(1900) 

(2) The eames o/ eietion wero held to be 
different m Chand Hour i Partab Smgb 10 
C 93 (1888), 9 c 15 I A 160, Gobind 
Chunder Addja t Ahal Jlabbani 9 C 426 
(1882), Eamchindra Jiraji Tdro t Khatal 
vrahomed Gori, 10 B 28 (1885), and the 
same m SInnkar Baksh ♦ Daya Shankar 15 
C 422(1887) 8 0,15 1 A CG Ui«n the 
qiKstion of the finality of a decition under 
9 102 see Rungrav Ravj i Bulhi Mahomed, 
fl B 482(1882) at p 4SG, and as to iitit for 
partition dtsmLvse 1 for default, Bubeshar 
Das t Rjvni Prasad 28 A G27 (1906), 
Mi Ion Mohon Vrondiil t BaiLinfa ^ath 
M filxl IOC ir A ‘it6(lfiOG) 


(3) Sankar v Majan, 14 C IT ^ ' 

, rolam 

(4) And see Manilal Dhunji < 

Husein Voner, 13 E I'f ,t 

VTolI V Jakeeram Agunnllaii "l 

p 995{I81)G)/ Sia Tooljy Money D'" 

Sm Prosad Jfoney Dassee, 2 C. *> 

491 (1898) 

(6) Lalta Prasad t Nand Kwhow 

(1899) r p 

(0) Hirdhamun Jba f JmgJ o®' 

711 (18S0) , A 

(7) GliABiti Bibi t Abdul Samnd - 

596 (1007) for ler refujins to restore apP 
tion under 8 310 of last Co Irl tillai 

(8) Gopala Row i Vlarw 

rrW J J 225(11»7J 9 •'* 




decision (1) In this case a suit was dismissed lor default under r 8 on non- 
ippeatancc V>y a plaintiff whose death was not known to the Court IIi& son 
applied under r 9, and on order was made setting aside the dismissal The 
respondent applied for revision under sect 115 , and the Court of tho Judicial 
Comnussionet rcTcr«cd that order and on rcvicn confirmed the rcacrsal on the 
ground that the order dismissing the suit was proper under r 8 and that the 
application by the appellant (the son of the deceased plamtifi) had not been 
ivitliin time, and that 0 22, r 3 onlj applied to a pending suit The I’riay 
Council held that the ruUngs of the Court of the Judicial Commissioner nero 
autiatod by applying to a dead man rules winch referred only to a defaulter, and 
that the order setting aside the dismissal was correct, and that “ an abuse of the 
process of tho Court” within the tneaning of sect 151 had occurred and that 
(apart from anj section) any Court might rightly hav c considered itself possessed 
of inherent power to rectify the mistake made in inadicrtentlj dismissing the 
suit 

10 Where there are more plaintiffs than one, and one or 
Pratedurt In enss oi ‘tcm appear, and the others do not 

non-attendance o! one or appear, tho CouTt may, at the instance of the 
more ot several ptaintins pjamtifE Or plaintiffs appearing, permit tho 
suit to proceed in the same way as if all the plaintiffs liad 
appeared, or male such order as it thinhs fit 

11. Where there arc more defendants than one, and one or 
Procedure In ease ot them appear and the others do not 

non attendance of one or appear, the suit shall proceed, and the Court 
more of several defen- shall, at the time of 'pronouncing judgment, 

* make such order as it thinks fit with respect 

to tho defendants who do not appear 

Non attendance of one or more of several plaintiffs or defen 
dants — ^These rules correspond witli sect 116 of the Code of 1859 There 
IS nothing in the latter section which conflicts with nr limits the operation 
of sect 108 (now r 13), and the application of sect 108 is not limited to the 
ca^ of a sole defendant who has not appeared or where tliero are more defendante 
than one and none of tliem lias appeared (2) 

12 Where a plaintiff or defendant, who has been ordered 
Consequence ot non- to appear in person, docs not appear in person, 
attendance without suf- or show sufficient causp to the satisfaction of 
ficlent cause shown, of , n , 

party ordered to appear the Court for falling SO to appeal, he shall be 
h person Subject to all the provisious of the foregoing 

(1) Debt HikMi Kmgh i Habib Shah, ifthc] iiljjnientof Markby J , Li sound (&9 to 

1* ( , SI A I'll (inil) , 17 C W N 820, which ^uttre) the interest was tho aame 
■to 1 V 151 lietween thoie who appeared and thoae wl > 

(2) Co ket 1- qmtil le Coil Co 8t U N dilnot Thequestion howcTcr.whethertlie 
rjl(10(M) As regards the caie of Ihmrpa r decree wai rx jniie against the absent cle 
shiitianimd 12\\ It 17a{lSf*I) riteclinthe fendanta was aecording to the jndguient • f 
rmne of ar^iim<iit i( u to ba ot i rred that Hobhouse, J , not nece-sary for the decBion 
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lilies dpplicablf* to plaintiffs and defendants, respectively, who do 
not appear. 

Non appearance in person when ordered — Tlin rule comspomli 
to sect 117 of tLc Code of 1859 A person failing to appear in person in 
obpflience to an order to tliat effect may, m the case of a plaintiff, Lave his 
suit dismissed, or, in the case of a defendant, hive the suit decided ex parte 
against him, notmthstanding that his pleader is present (1) An appeal it 
was held would he from an ex parte decree passed under tlie corresponding 
section (2) 

Setting a&tde Decrees ex parte 

.] 13 111 any case in which a decree is passed ex parte aguii«t 

Setting aside deetee a defendant, be may apply to the Coiiit I}- 
ex parte against deien- which the decree was passed for an order to 
set it aside ; and if he satisfies the Court that 
the faummons was not duly served, or that" lie was prevented 
by any sufficient cause from appearing when the suit was called 
on foi hearing, the Court shall male an order setting aside the 
decree as against him upon such terms as to costs, payment mtn 
Court or otherwise as it thinks fit, and shall appoint a da} for 
proceeding with the suit 

Promded that where the decree zs of sack a natiiie that it cannot 
be set aside as against such defendant only it may be set asm 
against all oi any of the other defendants also 

Object of rule — The first object ond purpose for Vrhich Courts sit ^ 
of course, that the parties shall be lieard, and therefore the object 
rule i«i to ensure, within reasonable bmits as to pubhc convenience, 
every defendant shall have a hearing (3) Similar provisions exist in 
cedurc of the Enghsh (4) and Umted States (5) Courts, the general rnlc ' r 
fvhaty Sx-ojh niicre iJie bss jjof- bean jiropeih 

of the hearing, that every decree may be set aside for unavoidable , 

or misfortune preventing the party frem defending or prosecuting, or for ra 
practised by the successful party in obtaining the judgment, or for nns a » 
inadvertence, surprise, or excusable neglect (6) Apphcations of this ^ 
should therefore always be disposed of as substantial justice may wj,p 

'•ven where there is a doubt the benefit should be given to the applicant ant 


(1) Seo Moona Lol v Gopal Smgb, S D (3) Chintamony Dassi v '■ 

N W (1803) p 37 (cited Olvinealy.C P C) hoc. 22 C 981 (ISOI) nt pp 9S3 i 
KistodhonoDatt p Nilmoncy Sinsh, Cbiyton Pi^t, J 

3 (1804-^) \ (4) Seo Ofd 13, r JO Ord 31^ ^^ „ 

(2) S 90, ptn/ Tho case of Krwhna Kant and « 01 , Coiintr Court ,Act ' 

I Gobind Prasad 8A 20(1885) wasdccilcd Vict c 4J 

I eforo the amrndmf nt of « 'UObyActVII (5) See Jfnkin Chan 1 C 1’ C 7 
( f 1SS8 (O Il> 
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decree set aside (1) rurtlicr, the Court has an inherent power to deal with an 
application to set aside an order made exjtcrte, and to set it aside upon a proper 
cause being substantiated (2) 

Setting aside of decrees — ^Tho Code provides several ways in which 
decrees can be set aside Fnstly, by proceedings under this and similar pro- 
visions where the order has been passed in the absence of the parties or either 
of them (3) An appbcationto set aside an ei parte order is not, strictly speaking, 
an application for a rehearing, although it may result m it (4) Other modes 
are by appbcation for review before the Court passing the decree, or by appeal 
to a superior Court (5) These are proceedings in the suit Except m case 
of fraud, a separate suit docs not he to set aside a decree (6) A siut will lie 
to set aside an ex parte fraudulent decree, although no endeavour has been 
made to get the decree set aside and the suit revived under this rule , (7) or after 
such endeavour has been made and the application has been dismissed (8) the 
reason being that this rule limits the attention of the tribunal to specific matters, 
and. instead of subjecting to inquiry the radical question involved, they assume 
the existence of a real suit A Court has no power to restore an ex parte decree 
once sot aside (9) 

“In any case ’’—These words ate very wide, and the bcction, under 
this and the last Code, is so worded as to exclude the doubt which was 
entertained under the Codes of 1859 and 1877, whether sect 119 of the 
form"! Code and sect 108 of the latter apphed only to cases wlictc the dofen 
dint had never appeared, or wbethei they apphed also to cases where 
*1 defendant had been present on a first, but had been absent on an 
adjourned, heating (10) \\Tiere, however, it was contended that a decree was 

(1) lb , citug stallion t Go ' halbl{o},£8C 47o(1901) b c,5C U Is 

41 C^l 620 (Amcr ) , Camcroo t Cftnoll, 07 767 , Kagendra Nath 'lahatu r Tran Nath 

Cal 000 (Amer), Lademan v ScUuter 71 Roy, 29 C 395(1902), sc C C W N 47J 
Cal 94 (Amcr) 4 Bom L K 303, dist in Puran Chand t 

(2JT}cb Beg 3Iahomcd t Allibhai 31 B Shoodat Kai, 29 A 212 (1900), where the 
45, 49 (1900) [Small Canso ConrtJ only fraud alleged was connected with the 

(3) Sadho Miaser i GolabSingli 3C W N itonseirice of summons, followed m 

atp 377 (1897) Nareiagh v RafiUn 37 C 197 (1909), 14 

(4) Parratishankart Ish^ardas 19D 208, C W N 607, and see Golap r Indra 13 

atp C W N (IWfi.), BaYlcLscn v Taposur 

(5) Sadho'Misscri GoUbSingh 3C W \ 17C ^ N 219(1911) 

375, at p 377(1897) (9) Ratnan Chettur v ilohidecii baliib 

(0) Ib See as to remedies Mena Lall t 17 31 L J 81 (1900) 

Bhujhun Jha, 22 B 213(1874), Narsingh (10) It was hold under tho Code of ]b5J 
r RaOLan, 37 C 197 (1909), 14 C M N that the section referred to the first hearing 
607 Oomalammal t Rungasawiny Iyengar, 4 

(7) Abdul Marumdar r Mahomed Can tl If C R 56(1808) Gorachand r Roghu 

Chovidhry,21 C 005 (1891) 3B L R App 121 (1809), Zain ul-abdm t 

(8) Pran Nath Poy « Vohesh Chandra Ahmed P.*za 2 A.C7(18“8) [contra, Kalec 

Jloitrs, 24 C WO (1897) where an applica r- " - 

tion under this section «as rejected and no 

appeal was laid against such rejection . , 

BwarLa Prasad t l^ehhoman Da* 21 A 318 (18”S), Rj-all r Sherman, 1 M 287 
2s > (1S^>), Rudha Raman Sbalia < Plan (1877) , '■hanta Das r Crohan 1879, P R 
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not ex farte if the defendant has once appeared, it ^vas held that thirc 
Was no ground for bo limiting the meaniog of the v.ords of the last Cod'-, 
and that a decree is ex parte if it s\aa made at an adjourned hearing in 
chc absence of the defendant, whether the defendant has or has not appeared at 
an earlier stage of the case The present rule therefore apphes to e\ery 
case in which a decree is passed ex -pitTte, either by reason of his non appearance 
at the first or at an adjourned hearing (1) The former section was held to apply 
to proceedings under Ch VII of the Presidency Small Cause Courts 
Act, (2) and to execution proceedings where the order amounts to a decree under 
sect 47, o/ife(3) 

The rule, moreover, is not hmited to the case of a sole defendant, or, where 
there are several defendants, to cases where none of them have appeared (4) 
The fact that an order under r 7 has been made against a defendant and has 
not been appealed against, is no objection to an application being made by 
him under this rule (5) And it has been held that the fact that an appeal from 
an ex faric deer^’e is pending will not preclude the defendant (against whom the 
decree was passed) from applying under this rule for an order to set it aside (6) 
beet 37 of the Presidency Small Cause Courts Act (XV of 1883) docs not apply 
to an cx parte decree An apphcation to set aside such a decree passed by a 

P S C C falls within this rule (7) Satisfaction of an exports decree does no 

disentitle a judgment debtor from applying to a Court to set it aside (8) 
tliia rule nor any othei portion of the Chapter of the last Code m which this lu e 
appealed applied to execution proceedings (9) Nor docs the rule appl) 
the case has been dismissed, not for default by non appearance, but for someth' b 
cUo, such as cases falhng imdcr 0 XVII r 3, port (10) 


No 2()] , similarly under the Code of 1877, 
tlio nords of tihich tiero ‘ in any case m 
which ft decree is passed tx Tarle ag^iust a 
defendant viiUr 9 100 ” Sfieo Chora t 
Ilicra Ull, 11 C L R 537 (i882J As to 
the diffcrciuo between tho Codes of 1859, 
1877 md 1882, sec lucLmiclas Vithaldas t 
hbnhiin Oosman, 2 B at p 648 (1878), 
JonardinDobey t Raindhono Singb, 23 C at 
p 712 (1896) 

(I) Jonardan Boboy v Ramdhono Smgh, 
2J C 738 (1896), i B oTcrmlms Sital 
Jim Banerjee r Ilira Loll Cliatfcrjce, 21 
(* 269 The question in issue m the IJist 
< ISO was as to non appc-inince on the day to 
which tho Srst hciniig had been adionmed, 
but tho Court espreased its opmion upon fho 
case of non appearance on any adjonracd 
hearing feeo also Rule 2032 of 1906, C»1 H 
C , Hildreth e &tyajt Piraji, 26 B 380 
(J89o),II,nil)ali> HiraLal,7A 538(1685), 
Bhagwan Dai r Iftra, 10 A 355 (1897). 
Shankar I>at Dube t Radlta Krishna, "SO A 
105 (16)7), Baldeo bhni t llanobar Lai, 
18*7, r it ho 82, Pamnath r Alanimj, 


1884 P R No 130. and slc luidv-r KlwiJ 
t Juggcswnr, 35 C 1023 (IWS), 
Munuppan ciotty t B.alayau (.!«* ' 

V 505(1005), EcatuUa Btsaaa » 
Motan Roy, 19 C L J 535(1014) P ’ 
following Jonardan Dobey r 
Singh, 9vpra 

(2) Tyeb Beg Mahomed V Alhbhai 

galji, 31 B 45(1900) . 

(3) ICrisIma ChandraPalv PiotapCt* 

PaI,3C L J 270 (1000) ^ 

(4) Cookoi Equitable CoaKi^. 8 C v» 

621 (1004) , . , r , 

(5) Sankaralmga JIudali t Bath » ‘ 

patiMudali, 21 M 324 (1807) 

(6) iHmodar r Sarat, 13^^' * 

^ 1 : 1 


(9) See notes to r 8 ante, j 

Obo» r Manmathft >ath 

(»9f3) 

(10) Sec notes to O AVJI r 3 
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" Ex parte ” — A dc«tc \z tz forte tlic dt Audaat docs not ai'pcat 
As to vrlicu a defendant is deemed to ha^c appeared, see notes to r 1, ante (1) 
A Court has jurisdiction to set aside an ex paite decree if it is in fact ex parte 
If one of the parties alleges that it is ex parte and the other denies it, the Court 
must investigate the question though the word purports to show the con 
t rarj (2) When a defendant seels to set aside a decree on the grounds mentioned 
in this rule, the fact that the decree appears on the face of it to he based upon a 
jwtition of compromise which is impugned ss s forger j , docs not make the rule 
inapphcablc The defendant is entitled to go behind the decree, and to show 
that it is m fact expartc (3) And he can apply under 0 XVII r 1 to invite the 
Court to reconsider its decision in the light of facts subsequently dl3co^ cred (4) 
^Vlle^c a defendant docs appear there la no ex paHe decree in the strict sense 
of the word This rule contemplates cases of ex parte proceedings strictly and 
properlj so, and therefore not such as arc made under 0 Xl r 21 post (5) 
The expression “passed ex parte ’ m sect 17 of the Pro\incial Small Cause 
Court Act means a decree ** passed ex parte " against a defendant, and docs not 
include cases dismissed for default (C) 

“ Defendant ’’—The Allahabad High Court liave in one case held that 
where a defendant, against whom a decree has been passed cx parte fop default 


held that where the defendant dies after ex parte decree his rcpresoatatives 
cannot apply to hai c it set aside unless they have been brought on the record (2) 
As to the pcoceduic in the case of the non attendance of one or more of several 
defendants, see r 11 and notes thereto 

“ May apply “—Under Art 164 Schedule II of the Limitation Act, 
tiic apphcation should be made withm thirty days from the date of executing 
any process for enforcing judgment The burden of proof is of course on the 
applicant (10) The Aery object, however, of an apphcation under this rule is 
to show that cMdencc on the record cannot be used against the jietitioiior on 
tlic ground that it was taken behind his back and therefore if the appheant 
makes out a prima fticic case the opposite party must rebut it bj evidence taken 


(1) Kadhi Kv>han t Collector of Jaun 
jur. 23A 220(1001) 

(2) Kunja Behan Ghoso t Ilurgamoiil 
I)^ssl 3 C I J 100, 103 (1900) 

(3) Bholai IvasVar t Alaeh 1 

t W N cxivu. (1837), Kuoja Behan 
Clio'-o i Durgainoni Dassi, 3 C L J ICO 
103 (1"0(>) , and boo Konina Mojvc t Nubo 
Kishore, 0 M B Misc 30 (IWO) 

(4) Hakuiigir r Basdeo, 17 C \ 
131 (1911) 

(t) Cliunni Lai t Charaman Lai 7 V ISO 
(18sl) , Keshana Aceomar I BotocahStt Z 
C M N 0*0 (HOS), Khu Wi Mai r lala 
Mai, IS'**. 1* K No 43 


(6) hlussumat Jainina Dibi t> ben Cliand 
Bbagat 2C N 003 (1898) 

(7) JanLi Pras.t I i Sukhrani 31 A 274 
(1899) The case- was distinguJalKil and 
apparently doubtt 1 in Beti Jeo r biiatu 
Behan Lai 39 V C74 (1007) 

(8) Ganoda Prosad Roj i bhib Narain 
MuVerice 29 C 03 (1901) 

(9) SamViaaivaChctti r \ eem Piruiaal, 28 
3L 301 (1901) 

(10) Shaikh Torab All c Cbooramun Smgh, 
21 M P 202 (lb*3) Khudecnin IaII r 
Chatterdharee tall 21 W P 212 (1874), 
Massamut Jhutoo r Luhta Kooer 23 M R 
133(18-1) 
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in the presence of the first party and subject to cross examination by him (1) 
Proof in support of tbo application may be given either by the oral testimony 
of the pctitionei or by petition supported by an affidavit (2) And if the require 
ments of the rule are carried out the apphcation cannot be refused on other 
grounds (3) A failure to make an application under this rule -will not affect 
any other remedies which the party may possess (4) 

“ Duly served ” — See as to tins 0 V , ante, and notes thereto, (o) 
also as to substituted service case cited (6) When the rule speaks of the summons 
not being duly served, it refers, jt was held, to service on that defendant cnlv 
who complains, and does not refer to service on his co defendants (7) Even 
if the summons be properly served, the Court may restore the smt if it was not 
served m sufficient time to enable the defendants to appear and answer (8) On 
siimlar principles an order was set aside as irregular, it having been made in tk 
absence of one of the parties to whom no intimation had been given of the day 
when the case would be heard (9) It is the duty of the Court to sene tk 
summons of the registration of the smt IVhere, before the admission of a suit, 
one of the proposed defendants bad appeared by a pleader on an application 
for Ills appointment as guardian ad Utem to a minor defendant, it was held thvt 
this did not absolve the Court from serving him with a copy of the plaint an 
notice of the date fixed for hearing, aftei the plaint had been admitted (10) 
burden is upon the petitioner to satisfy the Court that the summons iias 
duly served on him (11) 

“ Sufficient cause '—The affirmative proMsions in rr 9, 13, andO XLl 
r 19, that a plamtifi or appellant (as the case may be) may prove that lie wa® 
" fre%cnied hy sufficient couse” from appealing oi attending when his sni 
or appeal was called on and dismissed, do not imply the negative, nimeji 
that an application for restoration cannot bo granted unless sufficient cause is 
shown The effect of the enactments is that, if sufficient cause is shown, rostora 
tion 18 made obligatory on the Courts, there being no discretion m 

proper one Chanbasappa i 
Bom H C R. A C 13S (1870). ^ 
Boyo KA8heoRoy,25Vr B 301(18“ ) 

(C) Mirra Ally Bckiiico t > 

llossem, 2B 419 (1878) /.i, p 3 

(7) Ema$ & Co t Gosaidas (>h<» - 
BLR App 7(18C9).atp 

(8) Chanbaaappa « IVfainaba ' 

H C R, A C 133 (1870). w, 

Awlad t bliaikb Abclool, 18 W 
(1872). Ilaradhun Chuckerbutty t i 
Harain Chowdliry, II W R "lOl (1 ‘ ' , 

(0) Ex jMTit Mancsbankar llarg®''®" 

B H C R.A C 381(1806) ^ 

(10) Gulab Cband v Shankar Lai. ^ 

(11) Kumudo Jotindro.SSC 

13 C 1. J 221 j Ilodlot 1 Karan. 

LJ 211(1911). Indu3r<ahi Pirn-i 
14C L..T 42(1911) 


(1) ’llusst Jhutoo t Lulita Kooer, 22 
W R 423 (1874) 

(2) See Ilardatnii Shukisandas v Iinaocc 
and Bullion Association, 3 B H C B . O C 
CO (18G6) , Damoodur Doss v Choonee, 2 
Hydo, 226 (18G1) , Anund Moyeo t Anond 
Soondur, 13 W R 237 (1870) but the 
Court has refused to recciTO an affidavit 
in an appeal from an order of rejection 
Leslie V Allender, 17 AV R 390(1872) 

(3) Gopal Pershad V Rama Uoogra Sing, 
5W R Misc 11(1800) 

(4) Abdul Hozumdar t Slahomcd Gan 
Chowdhry, 21 C 005(1894), ZVannath Boy 
t Alohcsh Chandra Moitra, 24 C G4G (1897) , 
Bibi Mutto o Kah Begum, C A C5 (1883) , 
tile ante, “Setting aside of decrees,’* rtdt 
post, * Appeal,” c(c 

('/) Am] Anun 1 Jlnyec f Anund Soondur, 
n A\ R 237 (1870) wbero there was no 
service If there ia acmcc it must be a 
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matter, wlicreaa iii other cases the merits ol the applicants ease will form 
an important element for consideration when the Court is asked to excici'c 
Its discretion (1) The Court has to determine the sufEciency of the cause, 
and this i« a question not of law bat of fact dependent upon the ciicum 
stances of each particular case (2) No case can therefore be an authontj in 
another, thougli prcMous decisions maj sometimes help as a guide to Courts 
m determimng what is suEcient cause (3) The rule should in this respect 
rcccuc a hbcral construction (4) so as to promote the ends of justice, it bemg 
the spirit and policj of the law to give c\cry patty an opportunitj of being 
heard, except in cases of incxcnsablc fault and neglect, when the Court has, 
as already pointed out, a discretion to restore, even though the ease he 
not such as rcnd°r restoration obbgatory upon it It is, houcacr a general 
principle that the default uall not be opened for reasons affecting a co defendant 
oulj who does not join in the application (5) 

“Court *’ — The Court remains tlio same though the presidmg officer may 
he different, and a Judge can therefore revive a suit tried hj his ptedecc«8or (C) 
But a Judge can onlj set aside a decree of lus owai hut not that of a supeuor 
Court (7) If the ex paric decree is made bv a Court on appeal the Court which 
pissed the original decree appealed against cannot he isked to bct it a«idc (8) 
\fter appeal filed the power to "ct aMdc the original decree becomes a cstcd in the 
Appellate Court (9) 

“Decree” — There was a diffcuntc of opinion under tlio labt Code is 
to the meaning of this term It was Jield both that the words decree ind 
“suit” m this section niU'^t be taken to mean tlic whole decree ogaimt all 
defendants (where there arc scaeral) and the entue suit, (10) is aUo that tho 


(1) Somayyav Suliamma SOM 000(1003) 

(2) Shankar Das r Crolan 1873 P B No 
.( , ^ cnkalaraina t N'^taraji 21 M J J 
2J.(19I2) 

(3) bro Hiikm Oaud, ( P ( 72i 733 
nil I It irdvit Rai i> Bullion Associatioii 3 
11 It C R (jO (IbOC) [it u enough to show a 
hu uJulcmatiliO n hick u not unreasonable] 
DimodurDasst Choonre Sllydo 21C(lSr4) 
juii Iprstandmg between jurties for adjo iru 

I I lit] It u siifl cicnt f r an infant to si >w 
tiat Iw guardian was neolipCiit Krsho 
l’ir<tial ( llinl-tN Naraiii 0 C L B <3 
(Ibab) an I tbo CMurt has rr8toivdacasct\Fii 
mion tho Fupjxisition of the attorucj s ■ egli 
;,on c Oriental linan o Curpontion i M r 
« aiitdo Crcilit Uoqioration 2 H 11 t K -I" 
.00(1860) though tht. Court m Ra) Nanm 
Bunlhun t Akroor Chunder 1 o» 24 t\ I 
HI (1875) refusctl to mterferx when Ur 
I lea ler was absent , but IliiU-ant 1 « 
V'cretary of Slati (tS37) f i J 13" 

III ugh nepl grnco if a paiix tr I is a,, nt 
I ia\ ] I tif\ a Court in refuautg iX'St rati u 


the Utter may always iisikr whitl i (m 
taaeswl re there Hn preji lie loth {liii 
tiff) the iiupo itioii f terns an 1 t) i ]><iy 
■Dent fiostsianol uii I rt}ii unuinxlai (■« 

‘ eifliu lit jeinlty fr lie dcfnluti. 
n glrat 

(4) Oruiitil liiuii t (ori»rkli ii t Mr 
aiitil t ra 1 1 torpi rill n 2 Bon If C B 

7 2t ><IW() 

(o) ( kai n an t ]a J I I 1 1 }luw 1 r _U 
(Anier) Mi.Iwui„ Vto r tioa.nilujOh m 
3 B I I \ip " (IS I) a f 

(b) It igliou Mull n I. KasL ■< uatl J uy 
B> \t 1 150 (1866) M Kufil I Id I I 

K i{ia lOX* 1 It No loO 

(7) M II (obuii U wdl urai i t N ii i 
Nat-ayaii B \ 4< M N 4 OdbXl) 

(8) 7iniutuniiuisv MM III 
M I SSMIS't) 

( I) Naiikira B) atta i hal J „ 

M •n7) e ), 'I ! J 1 

(III) ttal I I ff 11 il ' a > i 
Bl| i>t J ntU ' i e \ 

I in rr« J e I • u 
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word " decree ’ rekued to is tKe decree described m the fust pciitencc o{ tk 
bcctioii, vif tho decree jnssed ex parte against the defendant who has not 
appeared , and that tho \^o^d8 “shall apjmnt a tlaijfor proceediiij xcith ike suit 
meant that i. d.i>’ is to bo appointed for proccedmg with the suit so far as 
defendant, who has applied to tho Oowrt under the provisions of this section 
la concerned (1) No difficulty arose where there was onl) one defendant 
oi where, if there wcio ecvcral defendants, an appHcation was succc'sfullj' fflJoe 
by all of them In Buch cases the whole decree against the defendant, or a 
the defendants, was set aside The question arose where there 
several defendants, and one or more of several (hut not all) apP 
successfuilj , whether tho whido decree was or should ho set aside agai^t * 
tho defeudantb, or only the decree so far as it affected the defendant or de ea 
dautb who applied la tins connection two sets of circuinstancea 
conyderation , (a) where an application was made bj one or more defen ac 
to Bet vsidc a dcciec which had been made ex parte against all defendants, nos 
having xppeaied , (h) where o aimilar appheatjoa was nude in a ® 

some of the defendants hod appeared and contested the suit and some ba 
appealed, and a decree w as passed against all the defendants, j 

tion of tlic section wluch led to the conclusion that a Court must in an w* 
aside tho decree agaiuat s\U defendants, or could not in any case do so, 
di&cultica Some of the defendants might not object, and in fact 
no ground for objecting to the decree and the Court would not be 3*^ ^ 
such caso m reopemog the whole emt (2) On the other hand, if tb® ® . 

power was strictly limited to setting aside the decree as against the 
who applied, difficulties equallj arose (S) For instance, tlie relief » 

be joint and indivisible „ 

It was therefore held that though “decree** meant “whole dMCc, 

Ltojamasi Dxsi r Sarat Chnadet Mojttindar, tirst roeatronecl case, pointed out 
2o C 175 (1897) , s c , J C W N 656 . Ungtiage of b 58, Act A. of 
AiodhjaPerebadt ShcoPereb*d,8C W N 119 of tlie Coda of 1859 w«fo 1 "lU'f* 
53 (1900) , dwt Jfldubansa Tfaiaia v Mo ounilar , and eacept that tho "ord 
hunt Ilan Charan, 6 C L J 226 (1907). ment” «a used mstead of " 

Bhura Mat t Har K^hiti lias, 24 A 393 Codoof 1859, theproviaionsof » » *■' 

(1902) pcrhlaidej CJ [ref toGaurtSabai Codo are sundar to thoso of ® l!n 
V Aehfak Jliisam 29 A 623, 625 {1907)1 fcectwn Thereforp, in accordaneo ^ 

(t) Huro Krishno Doss v Motcc Cfasnd observation of AiLnac, J 
DAboo.SlA K 260(1607}{awdsceBro]oiia(h lushaa Das, supra, at pp 305, 39 
hurniatit Aaund 'foyeo, 7 tV B 237{IS67) decisions were of use Cli^nl 

ataseiinderB 58 Act \ of 1B59, Doo^ (2) Iluro Ivjishno Doss i g^''„p(ihc 
Bemud Ghobct Oreesehunxlor Sosc,l W U Baboo, StV It 200,201 (ISG7) 

J22(l80t>, Koroona Mojeo Debin t linbo defendants may not object, 

Kisbon 11 \V R 18 (1809), ref (oinBholai liavo no ground for objecting, to p 

^ft9kn^l Alachbaskar.aC L J 158(1897), DookheeKhanr 

Kesho rersind t Jlirday Naialn CC L R 371 (1871) , andficoBhuraitxli^^ ^ 

09(1860)1, Manaku 1 Sitaraoi, 18 B 142 Das 2lA,otpp 

(1893), Il^mra^fall• If»rKwhanDas,24A (3) See Mahomed HamiJidU » 

'383 (1902) jvr Aikrnan J , Bt pp 390, 399 ennwsa Bibi, 23 C 155 (189^) jjiusa 

reganU the eitatwn of cuw« under the J5J, and eti, foe mskince, *• 

Coih of 185 l)MarkBn.itli J , in tlw i Hub llus.im, 25 A -12 (1V0-) 
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thus the Court 1ml powr to set nsulo tlio t^holc decree n;. un^r nil (lefemlmts, 
the Court was not bound in c\erj ciso to set aside tlie dwrcc Tgnm«t nil tlio 
defendants (1) It would do so where the decree was mllj unc dccre< pro 
cewlmg upon a common ground (2) and w n iiulniMblc , (3) but it might rclu«c 
to do so where tlie decree, though nomin'ilt^ one, reill) con«istcd of scserni 
decrees against scscral parties (!) IVhero the question m\ol\cd in a case was 
whether the lubdit} of the defendants avas joint or scMral and m such ca»o 
tlio cx parte decree wds set aside, on the application of some of 6c\cnl defen 
dants tho entire decree was act aside (5) Simdar conclusions were arrived at by 
/Ukman, J, in who«c opinion " decree” nieint the ex parte decree reftrrctl to 
m the opening words of tho section, and who held that when tlie dccrei w is one 
and mdiMSiblc it must be set aside as a whole or not at all , and th it the Court 
must be assumed to have the power to set i side the whole detrci, if either tlie 
decree was from its nature one and itidi\i<iMe or if m ordir to guc to the difen 
dints against whom an ex parte decree has to be pronounced the relief to wliieli 
they are entitled, it must l*c set aside as a whole (6) The Culcutt i Ui^h Court 
held that the Court nught set aside the whole decree even wlicre one oi 
more of tho defendants had appeared and conlestctl tlie suit, wjule in 
the case of the remaining defendant or defendants the decree hid lern 
passed ex parte (7) A contrary \new wna taken in the Bomb ij Higli Court , (8) 
and Stanlej , J , atvd Buikitt, J , m the Allahabad High Court (9) reserved theic 
opinions on the point 

The proper rule is that now enacted b\ the proviso, viz that relief is 
ordinarily to be given only to the party who is entitled to and applies for it 
If, liowevefj m order to give such relief or for other purpose it is necessary to 
set aside the decree as against others also, this will l>c done as m cases wheio 


(1) Jadubansa >araui t Slohunt Ifsri 
Charsn OC L J 220(1907), Kudjo Behan 
Ghoae v Durgamoni Daaii, 3 C L J ICO 
(1906), Moomohini Chawdhurani v Nara 
Isarayan Roy Chaudhri 4 C N 450 
(1890) at p 459 but bco tho word? of tho 
section ‘ fiball pa«s ’ and if decree meant 
whole decree tiien the whole decree miist 
JukTC been set aside, and see Gopala Chetti 
c Subbi-'f, 26 JI 604(1003) atp COC, \alia 
Pan^ Aehan i JIarutba Vccra Karan Ian, 
31 51 454 (1908) 

(2) See Dookhco Khan t Rajessureo Ranee, 
15 R 371 (1871) , see Gopala Cheitt t 
Subbier 26 51 0-04 (1903), see Manaku t 
SiUmm 18 B 142 (1893), it wM beU that 
th"* whole ease 

there was a b 

however t« bo 
the d 

(3) MahoBOd 
Bibi. 25 0 IW 


ChondhuroDiv NaraNarayan Roy Chaudhri, 
tuprxt At p 453 . Bhura 5Ial v Har Kishan 
Das, 24 A 383 (1902), per Stanley, CJ , 
hfohini Chandra Gutra t Annada Charan 
Dutt 0 C N 109 (1901) . Gopala Cbetti 
t Subbier, 26 51 C04 (1903), where tho dc 
fence of the second defendant was peculiar to 
him, Brijidtli 5rahadco Prosad 17C tV 
133(1911) 

(4) Ib Thus ease it may be contended is 
not really an exception as there arc m effect 
eeveral decrees and tho whole decree w as 
against the particular defendant set aside 

(5) In re Ifart Das ICarmakar, 6 C L J 
203(I90 j) 

(6) Bhura 5fal v liar Kishan Das 24 A 
383 (1902) at p 400 

(7) Mahomed Hamidulla r Tohurenntosa 
Bibi aupra 

(8) 5Uiiakut SiUram,]8B 143(1893) 

Mai ri Di #;m, 
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Mord *' (hcrcc ' roicrial lo is lie decree described m flie fust <ciitence of dll’ 
ecetiojj, VIZ tfjo decree passed e£ parte against tic defendiot wLo h^s cot 
appeared , and tint the ivowls **siaJI appoint ailaijfoTprQ<xtiinj\ci(iiihvi I 
meant that a ilaj is to bo appointed foi piocecdmg v.iti tie suit so far as tie 
defendant, nho ias applied to tie Cuurt under the provisions of this sectioi! 
i& concerned (1) No difficulty arose wlicre tiero ^\'^8 only one defccifaBt 
01 ■nhero, if there ivoro soicral defendants, an application was successfully Bade 
by all of them In such cases tie whole decree against tie defendsnt, or si 
the defendants, was set aside Tie question arose where there bpip 
several defendants, and one or more of scvcril (but not nil) apph^ 
successfully, whether tie niolo decree was or should bo set a‘’idc ogain't sU 
the defendants, or only tie decree so far as it affected fie defendant or deffc 
dauts uho applied In tins connection tno sets of circumstances jcgmrec 
consideration , (n) where an appieaftoo was made by one or more defendacls 
to set aside a deuce which had been made ear parte against aW defendant*, none 
hduug appealed , (b) where a similar appicatjon was made m a ea*® 
bonic of the defendants had appeared and contested the suit and aonJO Ijo 
wppeaied, and a deuce was passed against all the defendants Any mteiytds 
tion of tic section wliicli Jed to tic conclusion that & Ckmrt must in all 
aside tho decree against all defendants, or could not in any case do so. 
difficulties Some of the defendants ought not obiect, and in fact ^ 

no ground for objecting to the decree, and the Court would not he 
such case in reopening the whole suit (2) On the other hand, if th® . 
power was strictly limited to settmg aside the decree as igsifl't fhe mfeu 
who applied, difficulties equally arose (3) For instance, the xclief 
be joint and indivisible , r 

It ^vas therefore held that though " decree “ ineint “iifmfc dccr&t 

Doyamasi Dasi 1 Sarat Chunder Mojumdar, tirst meationeii caM. pointed out ^ 
25 C 17S (IS97I, e c, 1 C W N 656. languageofs 53, Act ^ 
AjodfajaPerebid* Sheo Perthad, 6 C \V N 119 ol the Code of 1S59 were 
58 (iOOOj dst Jadub^nsa Narau) * 5Io similar, and except that the jjj 

hunt Han tharan 0 C L J 22G <10071 , ment ** is osed msfead of * decree ^ 
Bhun llfli t Har Kish&n Has, 24 A 3S3 Oodoof 1859, tho protuioRS of s 1 

/«:/• Stanley CJ [ref toCaunSahai Code «ro simdar to those of tb*- 

t Aahfak Hiiiaui 29 A 023, 625 (lOOTff eectwn Therefore, m RCcordanco P' 

(1) Huro Knshno Hosa t Motce C^nd ohseirafion of Ailnian, J, ^ 
BAWt>,8^\ R 200{1807)[andReeBr(,|orwtli Ki^ftnDas.supra.RtpP 3^*^ 
bunnaht Anund Afoyco, 7 U' It 237(1867) decoions were of use rfjjni 

a lase under s 68, Act \ of J852 .UooigA (2) Iluro l,ji»hno Hu** ‘ JWo® 
IVrsaudGhose t Ofcrsehiinder lJose,l 4\ B Jl\boo,8tV It 2(0, 201 (1507) ^yv 

222(1804), Korootu ’lloyco Dehuv r ^ubo dcfcadants niaynot 

Kwben, 11 W R 18 (1809), ref (oinHholai fi%\c no ground for ohjoctinS * "{glVP 
hasknri AlaehVaakar 3C L J 168(1897), Dwkhcelvhftni Paifssureerjntf.l 
Keaho Pcrshid i Hmlaj Kaniui 5 0 L R 371(1871} , andeeeBhuralLIt •* 

19 (1880)]. Jfanafcu t Sitaram 18 R 142 IXii, 21 A , at pp -j^ur 

(1893) RhuroM-iIr JIarJvuharrJD»9,24A (3} feco Mahonud I£aniid'd« |* jj- 
383 (1902) p^r tikinan J . at pp 306 3‘»9 cJiniwi Bihi, 25 C 155 (IS »7> 

As re^nrd-j the cifatwn of ciisca UR<h*r the ISJ » ami si. , for instatwe, 8 '''* * 

CoiK of 185 *, Iluarkaaith MJllir, J , in the i Jfub Zfusuhi, 25 A 12(1202) 
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thus tlic Court had ftoiccr lo set aside the t\lioIc decree n^Tinst all defendants, 
llic Cotttt ^\as not bound m c\cr} case to <ct aside the dtcrcc against nil the 
defendants (1) It would do so where the decree was really one dccrei pro 
cccdmg upon a common ground (2) and was indivisible , (3) but it might Tcfu«c 
to do so aahcrc the decree, though nommallj one, rcallj consisted of scaernl 
decrees again«t scaeral parties (4) AVlicro the question maohed m n ca«:c wa^ 
whether the lialilitj of the defendants was joint or sctcnl, and in such ca«o 
the ex parte decree wds set aside, on the application of some of sea oral defen 
dants the entire decree was set n«ide (5) Simitar conclu’ions aacre armed at by 
rfVikman, J , m whose opinion "decree * meant the ex parlc deerte referred to 
in the opening aaords of the section and aalio Jitld tint when tl c decrci w is one 
and indiaisiblc it must be set n'ldi. as a whole or not at all , ami tli it the C jurt 
must be assumed to liavt. the power to set side the wholi. dctrcc if iitlici the 
decree avas from its nature one and mdiaifiUc or if m ordtr to iiac to tlic di ten 
dants against whom an ex /xirtc dcc*».c 1 as to be pronounced the rtlii.' to v\hn.]i 
tbc} are entitled it must 1 c set •'Side as a whole (6) The Ciilcutt i lliph Court 
held that the Court nught set aside tie whole decree cacn wlicit one u 
mon. of the defendants had appeared and contested the suit wide in 
tie case of the lemamiag defendant or defendants tlu decree hid U n 
passed ex parte (7) A contrary ww was taken in the Bomb j High Court (8) 
and Stanlej, J , and Buibut J in the Allahabad High Court (D) reserved tl cii 
opinions on the point 

The proper rule is that now enacted bv the proviso viz tl at relief is 
ordmatilj to be given only to the party who is entitled to and applies for it 
If however^, in order to give such relief or for other purpo e it is necessary to 
set aside the decree as against others also this will i e done as in cases where 


(1) Jadubansa 'Vatain t Mohunt Han 
Charan OC L J 226(1007) KunjoBfhari 
Ghoso V Durgamoni Daaai 3 C L J ICO 
(1906) Monmohini Chowdhurani r >.ara 
■Narayan Roy Chaudhri 4 C W N 450 
(1899) at p 4>>9 but see the words c/ the 
section ahall paaa and if dccroo meant 
whole decree then the whole decree roust 
liavc been set as do and sco Gopala Chetti 
t '3iihbicr 20 M 004(1003) at p 606 Valia 
Panga Achan i JIarutha Vccra Karan Ui 
JI VI 454 (1908) 

(.) S oUookhcoKhani llajcsaurcoRancc 
15 V\ R 371 (1871) see Gopala Cbetti t 
Subtler 20 VI C04 (1903) see ManaVu r 
Sitaram 18 B 142 (1893) it waa h Id that 

th whole cose ivaa not reopened eren though 

there was a conn on cause of action It m 
I owerer to he noted that in tliat ease some of 
the defen Unts appeared 

(3) Vlaloracd Hami I ilia t 1 hureiuiKsa 
Bibi 2>C lov>(lS9 )atp 1(>0 vionmohni 


Chowdhurwnif ^a^aKaTa}anRoyChaudhrl 
«upra at p 458 Bhura Mai v Har KishaQ 
Das 24 A 383 (1902) per Stanley CJ , 
Mohmi Chandra Gutra i Annadi Charan 
Datt 6C VV N 109{I9U1) Gopala Chetti 
t Subbier ‘Hi VI 604 (1903) where tho de 
fence of thesecoi d defendant was peculiar lo 
him Bnjlttlli Mahadeolroaad 17C V, 
133(1911) 

(4) Ib Tl IS ase 1 1 ay be conten led u 
1 ot really an exception va ti cio arc in effc t 
8 a ml decrees an I tho ^ h lo decree s as 
against tho part cular defen la t set asi I 

(5) In re Ilari Das Karinak r o (. L J 
>02 (lOOa) 

(6) Bhura Slat i Ifar K. shan Das 24 V 
383 (190“) at p 400 

(7) Mahomed Ham dulla i Tohurennissa 
B bi supra 

(8) Manakut S taram 18 B 142(1893) 

(9) Bh ra Mai i Har Kwha \ Das » 
stpi 390 391 
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it 13 not possible to sever tlio decree into puts as separate!) 'iflecting tlie partiei 
respective!) 

“ Terms ” — Tbt Court may set aside the decree upon such terms as it tliiiib 
fit (1) The Court lias a full discretion m the matter If the defendant is not 
at all iQ fault, and has a sufEnent defence, there does not appear to be aii\ 
reason why he should be put on terms In other cases terms ma) be impojcil 
The Court may direct payment of all prenous costs in the action as a condition 
precedent to settmg aside the decree , it may order a party to give secunfv 
for those likely thereafter to bo incurred , it may direct him to paj the decretal 
amount into Court , (2) or it may make such other order as it thinks fit So 
a decree may be set aside bn condition that the defendant should find a suretj’ 
vho would be responsible for any amount that might be found due from the 
defendant b) any de'^ree which might subsequent!) be made (3) 

AVhen a judgment is ordeied to he set aside upon terms tlie conditions mat 
be complied with vitlun the tune fixed or the judgment will remain m fore® 
if the order sotting it aside had not been made ^\'he^t a decree was •'ct ® 
upon terms of a certain payment b) a given date, it «a8 held on appcalthattlc 
Couit had jurisdiction to extend the tunc for pavanent or pa'-f u frc«h conchtioua 
oultr settmg aside the decree upon terms (4) 

Effect of settmg aside decree —If the decree :» set aside this iicccs^ 
sauly carries v\ith it a reversal of an) order pieviousl) made under r 7 rciesths 
to allow the party to appear and defend the suit (5) The position is fb® 
as when the suit was first instituted As regards procecdmga subsequent o 
the decree set aside it is well settled that where m execution the decree ho * 

18 himself the auction purchaser the sale cannot stand if the decree be eubsequen J 
set aside (6) Tliere is however, a distinction between this ca®c and that w ic ^ 

V third party is the auction purchaser (7) A sale having duly taken pW® 

execution of a decree m force at the time cannot aftens vrds bo set aside ^ 

V hona fide purchaser not a party to the decree on the ground t!i it, on fiu 
proceediUc'', the decree has been biibscqucntl) totltesalc reversed 1) 

1 itc Court (8) And tlie same principle applitb vilicro tho decree is "ct a-*! ^ 

(1) UmlcrthcCodeof ISjOitwashildlhjt pj,UMmLJi 21 JI J24 JJ3(ISJ7) 

tirms could not 1 0 impost- 1 AdrainMtrilor (0) Sett Umt-dmalt Sriivithl-o} - 
loueralvLalaD^iroiDlilJ I R ti8»(1871) (11)00) b c 4 C N U9J * ''If 

(2) If tho dcirie is fnallj in iintainctl titnl(and8ctI*al»JagatJtariijnnt ^j^Hf 

luonoy 80 paid into Court 1 ciomcs tlic pro I It L P \ C 71 (1868)] in ^ ^ 
pcrly of tho dcireo holder, and imapplicatioii JiiukiProsnt 0 ty I J ^ 

to get out the money will not ho goicrncd bj fcottuij, asi lo /j( r/e d ino ^ 

Ho proTKJiuns relating to the cxottilion of (7) Ifa ^,,,1 

d -creos MajalAlit Lachmau hingb 18*18 (8) Zam ul \bdiii Khan t ' ^ I t 

P R Ko 8 A-gharAli 10 A 100 (1887) 

(3) ^nat III SI aha r Diiionath hhaha ^0 12 where lioweicr at p I”* 

( 222(1B0S), B i a C \\ K 223 Council point out tKat the party ^ 

(4) Jagirnath Sihi r Ivanta I’roaa I xeBtored to Ibo n oiioj for ubi h t <* P 

Upalhj-n 10 V 77 (1113) d atmgoishing wm Bold Any claim yjj 

Suranjiu Sin^h f I am Rahil 1^1 V>A 082 debtor might have for tic Ml"" 

( 1 (in) «nly lio against tl c decree loll r 

(5) Sinkarslui^i t It itbana) 1 t 
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lli<* Court ol fir«t jn^faiico under tlm role When i decree lias been set a«ide 
under this rule it rannnt lie tahen to Ite revi\ed m nny pub«equciit proccedinp 
and the principle of pect 144 cannot be cTtended to it (I) As to whether the 
onler petting a«ide the decree at the instance of one defendant reopens the ca«e 
agiinst all the others sec notes to ‘ Decree*' 

“Proceeding with the buU ’* — The case begins again m the ordmaij 
wa\, ns if no decree had been passed TJie burden and mode of proof is ji^t 
the same as it would hare been if the decree had not been pissed (2) The 
oMdcnce shoull be recorded tfc novo, a« that taken in the defendant’s absence 
at an cx parte lieanng cannot be nsod against him at the rclicarmg (3) 

Appeal Revision Review — When an application under this rule 
IS rijected an appeal lies by the defendant against the order of rejection (4) 
Blit the order passed on appeal is final,(5) and therefort no second appeal lies (6) 
And if the defendant applies unsucce'sfulh under this rule and docs 
not appeal against the order, he cannot on appeal against the original cx parte 
decree, obtain the relief which he might ha\c got on an appeal from the order 
of rejection under this rule, but for winch lie did not applj (7) Tlio 
defendant, however inaj appeal under ecct 9C against the ex parte decree 
witliout prewously taking anj ateps to have it set aside under this rule (8) 
\\liepo however, an application under this rule is made and refused, the party 
ma} appeal from the order under 0 \LIII r 1 (c) and the order made on 
such appeal is final But it there is no appeal from the order refusing to inter 
fere under tins rule, and the part) prefers an appeal against the original ex 
jiarte decree, the Appellate Court cannot remand the case on the ground that 
the part) had not a proper opportunit) of being heard \U that it can do is 
to deal with the ca«o on the merits on the nutcriols m the record (0) A Full 
Bench of the same High Court has however more rccenth held that 
when a suit is decided cx parte an Appellate Court to which on appeal 
from the decree is preferred under sect 540 (now sect 90) has jurisdiction 
to lea erse the decree of the lower Court on the ground that such Court was WTong 
in proceeding to decide the suit rxjmrte and remand the suit for rehearing (10) 
It IS not however, open to the plaintiil to prefer an immediate appeal from an 
order setting aside his decree (ll) And though there is some autJiontj to the 
contrary (12) the better and more recent opinion is that such an order (oidinariK 

( 1 ) Raghu Isan Ian t Jagdis 14 C N (8) Ashniffununnissa » Lcl arcaux 8C 

182(1909) 273 (1882) Karuppan t AyjatLora 9 \t 

(2) See nukm Chand C P C 746 445 (1886) 

(3) Ram Baksh « Kwhori Mohan ip W (9) Cauasancl v Soures supi t 

R 130 (18r9) though it was said to be (10) Sadhu Krishna Ajyar » K 

doubtful if all the expenses of obtaining an I Ayjangar 30 M ’54 (1900) J 1i 
serving fresh summonses on th»nitn<N<es (11) Shama Da.ss t Ifurluns N 
should bo thrown on the plaintiff Brshen ICC 426(1889) 
r.rUsht RiittanGeer 20M P 1(187’) (12)SooRungr^liMi 1 

(4) O XI III r 1 (e) 2> W P 304 (I8<i ) J 

(’>) S KM Kalee Kisiieii 22 U J 1 

(0) AiibmashC 1 nn lor MooVerjec « Mtrt n raoiice !>».-« < 111 

^^C 832(1882) R 147(J>''’4J 

(7) Oiassaiiol t <^0 iros 2.1 M 2C0(18O«l) 
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at least) is not one afiecting the decision of the case under sect 99, ind cannot 
be contested on appeal from the final decree (1) It is subject to attack under 
sect 115 if the conditions of tliat section are fulfilled (2) An cx jiarte decree 
IS liable to review (3) 

.] 14. No decree shall be set aside on any such apphcation 

No decree to be set as aforesaid unless notice thereof lias been 
“pposHe‘p“ 0“ tte opposite party. 

Notice. — In an apphcation under r 13, the only parties entitled to notice 
are those that come under the description of “ opposite party ’ in this 
mle An auction-purchaser does not come under that description, and is not 
entitled to notice (4) 


(1) Ivii>hna Cliandra GoldAr v Mohesh 
Chandra Sllia 0 C W N 5^ (1905), 
ChiataTOonj Dassi t Faghoonath Siboo, 
22 C 081 (1695), and a slmlla^ mow was 
taken by Jaclsson J , m an early tiso Boro 
Khasiav Jata Sirdar 15 W R 315(1871), 
8 e,8B L R 78, the order, however, was 
Buccessfally contested in appeal m Gopala 
Chettiv Subbier. 20 M C01{1903) atp COS, 
Nand Ram t Rhopal Singh, 3l A 592 


(1912) 

(2) See judgment of Bannerjw, J . *o 
Mahomed HamidulUv Toburena ssaBib' 

( 155, at p 158 (1897) 

(3) ir-inbur Pershad Narain • 
PcTshad, 13C L R 254(188'5), BibiMutto 
1 Dahl Began, C A 65 (1883) 

(4) Jolendra Mehun Poddar v Raj® Sri 
nath Roy, 3 C W N 2Cl (189S) , » c , 28 C 
267 



ORDER X. 

Lxammalton of Parties hy the Court 

1. At the first hcnring of the suit the Court slnll ascertain [s 

Ascert.lnm.nt sshelher '“S pleader sslicthcr he 

aliefations In pleadings adiiuts Or dciiics Stick allegations of fact as 
nre admitted or denied jy^^dc m the plaint or written statement 

(if an}) of the opposite ptirt}, and as are not cxpressl} or b} 
necessar)' implication admitted or denied by the party against 
\\hom they are made The Court sliall record such admissions 
and denials 

2. At the first hearing of the suit, or at any subsequent [s 
oral .aaninalinn ol I'earmg, my party appearing m person or 

party, or companion of present in JCourt, oi^ any person able to 
answer anj material questions relating to 
the suit bj ^^hom such part\ or his pleader is accompanied, 
may bo examined orally by the Court , and the Court may, if 
it thinks fit, put m the course of such cxaimnation questions 
suggested by -either party 

3 The substance of the examination shall bo reduced to [s 
Subsunce of oxamlna- writing b} the Judge and shall form part of 

tion to be wtiUen. the record 

4 (1) Where the pleader of anj part} who appears bj a [« 

01 r.iu.01 plrai'sr or any such person accompanying a 
or inabiiiiy of pleader .o pleader a$ is lejerrea to m ride lofusos or 
IS unable to answer an} material question 
relating to the suit, which tlie Court is of opimon that the pait} 
^\hom he repres’fents ought to answer, and is hkel} to be able to 
answer if interrogated m person the Court may postpone the 
heanng of the suit to a future da} and direct that such party 
sbalJ appear in person on such day 

(2) If such part} fails without lawful excuse to appear in 
person on the da} so appointed, the Court may pronounce judgment 
against him, or make such order in relation to the suit as it thinks fit 

Examination of parties — Rules 2 and 3 correspond with some altera 
tions, Avith s 125 ol tbe Code ol 1850 As to t\\ese rirfc post Alter tke Court 
Ins ascertained uLat is admitted and denied under r 1 it m.%} proceed to an 
onl examination under the next rule Tins rule contemplates the case of a 
suit at tlie first or subsequent hearing in ashicli a parts lias appeared at tlie 
proper time not a case where a part} has not so appeared (1) Ulierc 
however, a defendant appears !>} pleader or in person the fart that lie is not 


(I) Toy Pmkasli Sincl> • Mrghraj *>«ngh 2! W P 20" (ISGO) 
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prepared to put ra a rmften statement does not 

IJe The Judge should m that ease ascerta.n aha flu, 

b, an exammatron of the defendant under 

e\ammation is not to take evidence or o asc juatten m 

m the case but to see irhether a ernae of W« 

dispute, and. If necessarj, to allotr 

the Code of 1859, prousion -Bas made for the '-“m™ the plate 

lie the part}, pleader ” „( 1859, the etsiolB 

thoughi tcontemphateslnseroimnation , . ,h or affirmation 

tiou iws (unless the pleader „ as the person crammed) “ pfao 

But as tins provision lias been omittod. the cxammation lua, noir 

Without oatli or affirmation not to nve evidence m the 

R i provides for the appcanticc of a partj, ® . necebiaD to 

ordinary an hut to put the Court m p^ession o 
the framing of issues or other points m the conduct of ft 
,,ven 1, discretionar,- the intention of the from elite 

not onlv to get obscure points cleared up b} obtamin^ 
id the partie® 0) but also ,1 possible to get admans m as to n_^ 
till issues (1) If the part} does not appear, Is' F' 

igamst the defaulting part} but this can only ,ue.t.e«(l) 

taousll thoieto refused or been unal.le to ansner a mtemll ) 9 ,j, 

If the rKmtlS IS m default the Cmirt “y decree tl» 

defendant the question arises nhether the Court ca Apparc"''' 

olaintifi’s suit ulthout ana crtdencc in support of hia c I f j 
S'"r‘t has potter to do so (9) The Ciiurt owev , 
pass a decree it ma} pass an) ortcr it thinks fit II 
Lbstitutes ■ pronounce judgment for pass a deme App ^ 

tlie tv\o ttlir'ises are meant to intend tbe same thm* ^ 

nS it IS therefore incumbent on the Court 

It to take care that thccontmgelic) contemplatetl bj^itJ" , 

(8) Coder » 1™ of the O’* 

las not been to eiaelc't) »™'o 

IgUn Uiwmler t ‘ 


111 sitarai Shant Nilakantham i Kuppa 
jviiL.iiaT«uh 2M II c R antisfis) 

mu»m^ *N«ram < »pta t- T.luckwm 13^ ^ 

( jlolfUirv 15 I 53i 537(1888) ac.n t lU«lJ 

I A i|..Ht.a.n.fiatt.noIplcaficyl astotU. , ThaV->.rr^ 

m which y<Tl«l «<lniM«.iow* of tho I-W 2G9{18 ^ ,?,Kh 

BhotiW <«■ ticiUcil. «« Sm^b t» Mo>cc « R j ‘ c\ 1 1 


iimniH 

1 }e tiler ehoiiW 

If aha Singh b A 4GG (188-1) 

(3) 3 )jscn.tion«gi»cntothoto«rtloa«s>do 

uhich i»f the parH«* ought to answer lb 


lovee 15 W K ;;aa{197l). L 
_ party wa« sumnionca ti> 
theopio-Mti part} j5,« 

(9) Jaj Uionhun 


uhA Tuie parr.«i ought to answer lb. ^ J -I tboohun 1 , ,r 

,,,„«t.o lllumsmo Copal. \eniu.t™.hnr ' wmn.lr ll» I-'e*''""' „ 

n eHttioot, .V.rgur.o’^mro.ord-'^-rS'A' 

orcurreiieo ol cortaia ConimiW) , . 


<■*) Rj 

(15) hecNiiRvcn.. Singh Uwt Ham Huiw 
2\\ K 1CI(18^5) hatuc JInnrni«ti-»o 31 
15 3)8(!e''.(), RhmnraoUtpale Ndnlalmo 
Strsnb.TW nilom L 1 rs7 (JOlO) 

(<1) >t< lll.mnno C 1 pvl r \«akitraw 

-'lU lls(1»”l 


,I a patty to E'" „„av,.tl 

,nccl.veoIthctncr.l«otH»-> ' • ,}„r 



.... lit i'«'o i«” 
nu.t.vtt.k.iif" „ 
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ORDER XI 

Discoiery and Insfection 

1. In any sint the flatntijf or defendant bj lca\c of the t 
Discovery by Inter- Court may deliver interrogatories in ^\ntlng 
rogatories for the examination of the opposite parties 

or any one or more of such parties, and s»c/i interrogatories ulien 
dchxcred shall lime a note at the foot thereof stating >\hich 
of such interrogatories each of such persons is required to 
answer Proanded that no party shall deliver more than one 
set of interrogatories to the same 'party without an order for 
that purpose Provided also that mterrogntoncs uhch do not 
relate to any matters tn question tn the suit shall he deemed 
irrelevant, notmthslandtng that they might he admissible on the 
oral cross craminntwn of a unlness 

Discovery — The provisions as to discovery ha^e been remodelled m 
conformitj with the present English Rules, and the English decisions will be 
more clo«clj applicable This is O 31 r 1 It docs not apply to rent suits 
in Bengal [sect 148, clause (a) Act VI! of 1880] The words “through 
the Court’ ha\e been omitted Other amendments are noted, post Accord 
jiig to the former English practice actions were instituted to obtain 
discoserj Under tho present practice these can be larcly neccs'aty(l) 
Order 31 of the Judicature Act Rules following the extended principles of 
the Court of Chancer), now gi\cs power to the Court m all suits to order dis 
co^ er) m aid of the action (2) This part of the Code closelj follows the English 
Rules Tho mam object of administering interrogatories is to sa\e expense 
b) obtaining admissions from the opposite part\ (3) \. plamtiH may 

lulerrogatc with a view to obtain information or admi'siotis iit suppoit of his 
o)rn cftsc and this right extends with proper ejualifications not onl) to his origiml 
I i«e but also to any answit which he has to mahe to the defendnit s case 

(1) ^ p gcnoralh as to B Its for Uiscorety (2) Sec Ann Pr toe cit ei! (IOOj) p 334 

Brayon Dmoverj TiOO-ClO, Ann Pr, notes (1) Waghji ThacLorsey i Khatro Rowji 
I O 31 , sec Orr i Draper, 4 ( D O’. 10 R ]G7 nt p 17J (1330) 

1 einer i ‘'ll slnir\, 2 C. D T”3 
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But tlie right la alwajs auhjcct to the qualification that the jiiterrogitoriPs 
must be directed to a case on Tvhjch the plaintiff has alreadj detercuned and 
to which he has committed himself He cannot be allowed to put fishing ques 
tions in order to try whether he can discover anj flaw m the defendants ca'e 
or suggest any answer to it (1) Discovery is not limited to gtmg the party 
a knowledge of that which he does not already know, but includes the getting 
on admission of anythmg winch he has to prove on an issue between hunself 
and his opponent , (2) to facilitate proof or save espenso , (3) and to 
dimmish the burden of proof (4) So one party may be asked as to anr 
admissions he may have made tending to support Ins opponent's cviise of 
action (5) And discovery may bo had of the names of persons to male them 
parties, and the names and secuntics of prior incumbrances (6) The interro 
gitoty must be as to facts, and roust not ask for conclusions of law, infeience 
of facts, or construction of a document (7) In short, a party is entitled to 
discovery of every fact whicli makes out his ovin case or shows that he b m 
the right and this includes specific allegations m the nature of a repbeatwn 
to an anticipated defence He is not however, entitled to discover) of matters 
winch support his opponent s caso or show that hw opponent is right It ha* 
been held that ho cannot ask the opposite party by what evidence he intenos o 
support lua case (8) Bat in a suit for the recovery of the amount on a hn' 
ollegcd to have been drawn and accepted by the defendant m consideratii^Ji ® 
n loan, it has been recently held m tlie Calcutta High Court that a psrty 
entitled to interrogate on facts directl) in issue in the pleadings and that 
the defendant was entitled to discoverv of all nocessarj details includ^g ^ 
names and addresses of the persons bv whom it wu presented (9) I® . 
country it was formerly held that interrogatorjes viewed as 
olintmg facts beiring upon issues arising in suits were intended onlr t® 


(]) All Ivfv<]er V OobmU Bass {7 C 6tO 
SI8 (JaOO) and in Bomolamoncy Biwc i 
ITiilodbiir nullii) 1) 1 Bonin flS 

(2) Att Gea t aaskdl 20 Ch D CCS, 
Ixcnnrdi i Bo hon (1893) 1 Ck 33# 3il 

(3) Grumbteebt v Parry 32 W It (Eflg ) 
201 Hall t L & N W Pj Co 35 L T 
850 So Jt 13 ailmu4ibic to intctro^to to 
facts v\htcli mil mform the part} aa to 
rrideneo to l>o obtained Att Cen v G-ukill 
«iipm (f c names of persona ^ ho may gi«» 
cvtdpncomhis/arour.IIflJIt' LJanlet It N 
83(1875} tlammesof persons prcKTitotiui 
alleged Blandfr and so fortli. 

(4) A« Ten t Oaskin./w/m 527,528 

(6) llodwll r Taylor, I P 0 Q B 70, 

anlacBrilt Vain, 1 C B ^ S 808. 
} it aeo ns to admiis < ri« as 22 nnd 28 of fho 
I viden''e A< ( 

(i> I III II Bank of Ixinl n t Manly U 
* "la [ neiin I Mt I'e* m I nrl^agi* siiila] 


■\ncooka i Lablaclie 3 C B 
mtshosband] tVest of LngHn 

Kboth 0C D ClSrpnorsccantiMJ ^ 

Rodgers 40 \\ B (Fn?) 


gh*- to oblam tbo opponents news 
construction of a wdlj -.g 

8) Ah ICader o Golmd Das« ^ 

■(imj, r 

:gal.l4C 70D atp 70C(J887)( 

Iter rcKting CTclosircly In lie P ' 

5) Baijnath Kedia I 


Iasi Code the frovw nns were nov ‘ 
bs tt o Fo'sl I'h B \\\I 
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t\ limitod oppnlmn (I) So tho«V^> Fngli^h niithorjti(«t o^liLlisli tlint n plaiiitil! 
niay intmog\te Ihe (Ipfond'iiit in order tint he innj know what enso he has 
to meet — not the c\u\encc but what the defence is — such interrogntorics are 
reallr framed to anticipate or eupplj defects of pleading But the splem of 
procedure in this countr}, it was held, was ditlcrcnt Two modes were held 
to be speciallj prondcil for meeting tlio difficult} m question If the pleading 
was too aaguc the Court might require a further and fuller written statement 
undet the section corresponding with 0 YIII r 9 The other method referred 
to was that proaided bj the Code m the scttlcnient of issues Interrogatories 
should not in such a ea'C, it was held, be resorted to m this countr) (2) So 
again it was held tliat sect 13t of the last Code indicated that in a case falling 
within it a party should proceed not b) wa) of interrogatories, but nccordmg 
to the procedure laid down in that section, and that the Code did not contem 
plate that a part) should be compelled to giaediscoaery of documents b) means 
of interrogatones or otherwise the relevancy of which was denied (3) Further 
particulars nia) now be dcmandctl under 0 \I r 5 but there can be no doubt 
that the framers of the pro«eiit Code intended to approximate the two R)stems 
as far os po««ible 

Time for delivery of Interrogatones — The former Code contained 
the words" of any time ’ ■which has enow been omitted In England a plaintiff 
IS hardi) cier allowed discover) before atatement of claim, for from the earliest 
times tlie Court has set its face against allowing discover) for the purpose 
of fishing out a case (4) and this must alwa)S be so under the Code where 
a suit 18 not instituted until after the presentation of a plaint (5) In 
Common Law actions the proper time for discovery was not until after 
defence, for until then it was not usuall) possible to sa) what was really material 
But a plamtifi has been allowed to interrogate before defence and in 
the Chancery Division it w common practice to allow a plaintiff discover) 
before defence (6) And the Court has a ibscretion to allow this under this rule 
Tlie same principles winch prohibit discovery Iwforc the plaintiff has stated his 
case appl) to a defendant As a rule therefore in Fngland a defendant will 
not be allowed general discovery before putting m bis defence (7) and this -wvs 
hid down as an absolute rule in all cases by the second paragraph of the former 
section Tins portion of the form*T proviso has lieen omitted and the Pnglish 

O') ■^Ulomoye Ha'see v Soo^\ Chonflet cMftnpontViBtyourts m regarfl lo pleading’* 
I^w,23C 117,atp ]2((I80>) wbereitwas eome responsibilitn-B which do not fnd a 
held that B 134 now r 17 indicated one counterpart in English practice but that is 
direction in which the scope of intcrrogatonen no reason for excluding the scry maternl 
was intended to be 1 milcd )ust as All Kader assistance whigh tie parties can render in 
t robind Dass 17 C 840 (1800) whieh it giving precision to the {vnnts in iss le 
followed espU ccdanothcrdirect>onlnn>tii^ (3) Nrtlomoie Dassec , feool ul (hunter 
Ihe scope of Operation Law 23 C 117 at pp 124 12.1(18*) ) 

(2)AUKaderi Cob nd Dass 17 C 840 (4) Ann If 190, p 383 notes to 0 31 

(1890) It may howeser bo consider Iques r 1 
tionable whether such differences as exist in (*») I »*8 2G ante 

thoprooelirearesifrcienttodeprireapattj (f) Ann Pr 190, p 3 <l notistoO 31 
of the right to use nlU IS remedies OKinealy r I 

< P C ^ 0 tcst 08 IJ The circumstances ( 7 ) \nn Ir 190' p 381 notes to O 31, 
ctliti[,ati n in this coiintrj have uod*mbtel1\ t 1 
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practice will be followed The same procedure may be adopted m iniscellaneoua 
proceedings after decree InterrogatoneR as to accounts pending or to 
make the judgment available, or to find out how the property in cars 
of mesne profits has been managed, have been allowed and no ilonbt 
will be admitted under the Code (1) 

Leave — ^Apphcation should be made on petition in Chambers, the order 
being that the plaintiff be allowed to interrogate (2) It was held to he tie 
duty of the Court to determine whether the applicant should he allowed to 
interrogate, but not to determine at that stage what questions the opposite 
party should be compelled to answer (3) But see now next rule In givmj 
leave the Court, as a rule, decides nothmg as to the specific intenogatones 
but onl) that there is a case for interrogating the party, that the mterrogatorn-s 
may possibly be relevant, that their genuine character is not improper and 
that their administration is not sought for the mere purpose of annojnnce 
Where the partj on being served refuses to answer them the Court entcif 
upon a considered adjudication under x 11, and the resulting order 

may be enforced under r 31 The grant of lea^e to one party to deliwr 
interrogatories to anotliex does not amount to an order requiring the other part' 
to answer them , for that party may perhaps base good ground for refusing 
to answer thorn or some of them (i 6) Leave granted is, therefore, net an 
order to answer within the meaning of r 21 cntaibng a dismissal or striking out 
a defence (4) 

” Interrogatories " — For form of interrogatories, sec Schedule IV 123 of 
last Code and case cited, (5) and r 4, post Interrogatories are only sUBdants 
obtained m a particular way, and the party wishing to use them must put them 
m 'as his evidence (6) See as to their use, r 23, j>ost 

“ Opposite parties Primarily this is a party on the other side^of tl6 
record to the applicants (7) A par • ’ - - 

opposite party within the meaning < 
there IS some right to be adjusted i 

he the case between two plaintiffs or two defendants (8) But defendants 


(1) Sec Ann Pr, O 31, r 1, "dwcoTcry 
after and for working out judgment or order,” 
Bray, 607-569 

(2) Sham Kuhoro Afundlo t Shoshi 
BhoosuQ Biswaa, 6 C 707 (1880) , and ai to 
service, see ib 

(3) Sham Kiihoro ]\Iundlo t Shoshi 
niinosun Bauas (1880), 6 C , at p 709 

(4) Prrm Sukh CJiunder » Indro Xath 
Biiicrjee, 18 C 420 (1891) ]' B , ovcrmling 
f^illv Dabeo Pershad t Santo Pershao 10 
{ WkJflSSl), SCO notes tor 2l,]>oet* 

(5) Nitfomoyo Paasee t Soobul Chunder 
Uw. 23 C 117, nt pp IIS-120 (IROS). and 
(lii(t> r 267-272, J) r ) 0',7, Ann Pr 
fonii C Appv B. 

(!) Wftgliji Thaekc noy i Khatao Honji, 
in n ir7. at p 171 (? 8 S 0 ). Oo^lo Bdiarj 


Pal V Johur Lall Pal, 4 C 830 (1870) ^ 

(7) la Spokes v Grosvenor 

B 124, the Court held that siieha pirtj n»’g 

bo ordered to give discovery of documcnM 

a necessary party though there mig * 
issno between him and the applir^i’ 

(8) Sh.wt Sm.th.lSQBDlM.SWlay 
• Kirby, 16 C D 162. Alcoy. etc, W 
Crwihill. 74 B T Sti. where 
documents between co defendants 

claim was ordered . and in F len r 
35 Cb B 237, it was said nt pp ’ 

to mean that a pliintilT might 
defendant, and a defendant a j Uinli t 
that the avords were so w .do as 
persons who litigate one ngaiivst • lie 

any jroreeding, nnj ipiesti'n 
roiirf mij properly ilecide. 
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rcfu-icd lcv\c to interrogate co dckndjiHts wlio liad \iut in no defence, tlioro 
being no issue between them (1) 

In Encland formerK the decisions cstablislicd that nn infant by reason 
of incipacitj, could not be mtcrrogatcil (2) not could he lie made to gi\c 
discos erj of docuiiunts (3) not could »uch orders be made against a next 
friend (4) or guatdnn ml lUcm (5) ns such neitbcr basing the status of a partj as 
that term is understood in the rales dealing mth the subject Kow, hossever, 
r 23 niabes the order appbcablc to infant plamtifls and defendants and to the 
next friends and guardians ad Utnn of persons under disabihtj (G) 

The Bombay High Court (7) has however, in the case cited applying the 
present Enghah rule, held that an affidasit of documents may be required from 
ft iiunor defendant though the Judge staled that he did not decide that a next 
friend or guardian of an infant could be dircctl} ordered to mabc an affidavit 
of documents It has hosscser, been pointed out (8) th st the order as made svab 
insahd (the guardian od htem being wnllmg to maVc an affidasit) and that the 
affidavit ssas m reality to be made bj the guardian and the Cslcutta High 
Court has in the ease cited held that a nimoc cannot be conip< lied to give dis 
covers under sect 129 of the former Code nor on the same prmciph (vis , his 
iiKupacit)) could he he interrogated under the section corn spending to lliis 
rule , nor could his next friend or guareban bo considered an “ ojipoaitc part) ” 
upon ssliiim buch iiiterrogatoricb can be served witliin the meaning of that 
hcctiou It has howeser, been said that a guardian rid htem iiia) under cuciini 
stances bo made a party for tlie purpose of obtaining discover) from him (0) 
But even in this cose which was an exceptional one it was held that sslitic 
the guardian had liccn made a part) defendant for purposes of discovery the 
discover) was not intended to include the ri^fit to administer iiiterrogatoiies 


(1) SlaiNlirtllr Langkj M N {80)2*2 

(3) \nn I’r notes tu tins rule nbKh h'xs 
Intro lucrl in 1800 in consequ nee of the 
(Uiisioos cited As 1 1 I Hiatus sco Uray 
l)vMO\cr) 00-07 snlAiin Ir c I ii P'crt 
IV ‘ lunstKs 

( t) Slajor t CoUias -1 Q 11 l> o>>l 
comuiciited on III I clfiriit RitUirn (1891) 
1’ 139, where jt was doubted whether in tl 
1 1> the old Chancery practice of refusuv, 
to make an infant gix dk<o%rr> obtainrtt 
Vc cases cited m INaglji Ilia kciwj • 
Kl atio llowji 111 11 107(Ib&0), Aathiuull 
Narsmg lies r Slalharrau Holkar 191) OoO 
11894), I>uneant Bhoj-roProsad 22 C 891 
(ISOo) 

(4) Curtis i Mundj 2 Q B 178 (1892) 
bee Indian cases in last note 

(5) Lawton t Elwes 4SL.T 425 Vwtt 
t Con«oh bted Bank \ (‘•31 SO IhVe 
t btephciis 30 Ch 1> 189 2 »cc Indian 
cases in last note but on 

(G) Ingram t Little IIQ B I) _j7 bee 


Ind an c ihcs m last note but tw 

(7) Mthmull karsmgdasa i Sblhana > 
lloILir IIB ./oUllS')!) perlarrtii J 

(8) Dune in i Biioyro Pros-vd .2 L 891 
(IbJo) 

(9) Ib.atp bJj iituio Waghji rhitkersty 
t Kliat-i) Rowji 10 B 107(1880] but see 
now Bcrryi Keen 20bol Jo 312 Durclnnl 
t SUcUrUm 2Q B 217(1801) Symon Is 
f Lity Bank 79 L T J 17a Burslall t 
Bcffus 21 Lh D 40-42 disaj j roving ll t 
old practi i establishmg tl at v pi rson 
shuull not 1r niacli' i I>art> solely (or tliu 
purpoMsof liscoierj Ann Ir 1 HJo p 414 
uoteatoO 31 r 42 Inltahinibhoj r Turner 
I" I) 341 318 (18J.) i dcfrndint havm^ 
Ik-ch irregularly mado a jiarty but only for 
the purpose of diacoiiry to a prior suit 
brought by the pla ntiS was hold not a 
purl) to that suit, so as to make applicable 
to him the provitious of ss 13 or 43, corre 
sponduio with a 11 anl O II r 2 of thv 
IKweut Ced'" 
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toLim (1) Now,liowe\cr, r l?3iBal.c8tljeprcc«tbngrulcsofthe0rd''raipliC3V«. 
to minors and lunatics tlicir ncvt friends and guardians 


2. On an aj>phcalion for Icaic to dcluer viterrogatoud, 
P&rticular interroga the ‘particular mterrogaloncs projio'^cd to Ic 

tones to be submitted dchicrcd shall he sulmitted to the Court In 

deciding upon such application^ the Court shall tale into account 
any offer, uhich may he made hy the party sought to xnknogated, 
to dehier particulars, or to make admission^, or to produce docu 
mcnis relating to the matters in question, or any of them, aid 
Icaie shall he giieii as to such only of the tnierrogaiorics suhnillcd 
as the Coiut shall considei ncccssaiy either for disposing Jairlj 
of the suit or for saiing costs 

Submission of interrogatories — ^Thisrule, which is new is tahenfron 
0 31 r 2 Lnder this rule the Judge has not, it has been «'aid,(2} to 'cttle 
the interrogatories but to decide what should be admimstered Allowing an 
inttrrogatorj does not preclude any objection being taken in the answer under 
r 6 po't (3) ^\'l^e^e some ha\c been allovacd and some Tcfu^ell apphcabcn 
maj bo made for leaae to dchaer further interrogatories (4) In th** 
mentioned cases defendant undertakingtoiuaic admissions lcaTcwasicfu*f«wJ 
and admissions having been refused, leaac was giaen (C) 


1 8 In adjusting tlie costs of the '^mt tnguiiy shtll it tlic 

Costs of interrosa- mstaucc of any part} be made into the 
tones piopnety of exhibiting such interrog'itorio 

and if it 16 the opinion of the taxing officer or of the Court, either 
iLith 01 uithout an application for inquiry that such intcrrog'^ 
tones baac been exhibited unreasonably, aexatioush, or at uu 
propel length, the costs occasioned by the ^aid iiitcirogdones 
and the answers thereto shall be paid in any eient b^ the ' 
in fault 


Costs — Tins !d tiken from O 31 r 3, tad does aot appl^tonat suits m 
Bengal (iiJe r 1 an/e) 

4 Interrogatories shall be in the Form 1^0 * in Appciuhx C, 
Fotm of mtcrrvga u ilh such lanations (IS ciicuni'^fanccs ni'ig 

tones require 

5 hire any party to a suit is a coipoiit/oa or a hot!' 

^ „ of pci'-ons, whether incorporated or u® 

orpora ons empowered by law to sue or be ‘=ued whe 

in Its own name or in the name of an\ officer or other pcr>oii 


(1) Wa^lji Thacken*oj i KluUo Rowji I ' ^ 

10 B !C7(16SC) ■ j 

(SJPirChttr J in T^'o r Willt>ulb» • • * 

CS J 33S 71 » 

oiltkr Iav(16U) JCl .^2 Ellv W N (>>» 
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any opposite paitj may api)ly for an older alloi\ing him to 
deli\er interrogatories to any member or ofiicer of such cor- 
poration or body, and an order may be made accordingly. 

Corporations and Companies — English 0 31, r 5 Does not apply 
to rent suits m Bengal (itdc on(c, r 1) The English rule is practically the 
samecxccptthatinsteadof the word “sui<,”itii3cs the words " cause or matteT," 
which also appear in 0 31, r 1 of the English rules and is identical with that 
under the C li B Act except that “ member ' is added The old practice in 
Chancery was to mate liim a party for the purpose of discovery, but this can 
no longer be done (1) As to body corporate, or other body , Crown , ( 2 ) foreign 
60 \ creigns , (3) liquidator , (4) see cases cited (5) The secretary of a corporation 
or company is, as a rule, the proper person to answer and it was the practice 
of Jessel if It , not to direct a member to answer unless there was no officer 
who had a competent knowledge of the facts (6) The officer or member is the 
representatuQ or alter ego of the body for the purposes of answering the interro 
gatories (7) It la not his answer but the answer of the body, and therefore, 
there i" no obhgation either to disclose lus knowledge, or to obtain and di close 
the knowledge of other servants or agents of the body acquired by him or them 
otherwise than in the course of hisor theircmployTncnt (8) As regards discovery 
and production ol documents, this is obtained by an order against the body 
for an affidavit of documents in its possesuon to be made by the Eccretory clerk, 
or other proper officer on its ^half(9) It should if possible be made 
by some person who has personal knowledge as to documents in the possession 
of the body (10) 


6 Any objection to answennj; any interrogatory on the (s 
otjectioDJ to inter- ground that it IS scandalous or irrelet ant or 
rogatories ty answer j^ot exhibited honi fide for tho purpose of the 
suit, or that the matters inquired tnto are not sufficiently material 
at that stage, or on any other ground, may be tal.en m the afiidamt 
tn ansuer 


“Any objection” — This rule is taken from 0 31 r G It does not apply 
to rent suits in Bengal (see r 1 ante) Where interrogatories are scandalous 


(1) Uilsont Church OC D 5^'' 

(2) Att Gen t Newcastle (1897) 2 Q 
15 J84, diacusam^ generally, the Crown s 
j osition in mattcra of discovery 

(3) fc A Rep t La Coup Franco Beige 
(1898) 1 Ch 190 [if a foreign sovereign bting 
an action here ho must give dtscoveryj 
Pruleiiit USA L R 2Eq C63 6S4[oiihis 
own oath] al /cr foreign repubi cs Rep 
Costa Rica t Lstange 1 C D 171 see po.! 

(4) tVho u under an obligation to givo 
dwcovcrj /’e CbnCract Cferp 7C4 ®07 Re 
15 irne<l a Bankuig to 2 Ch 3o0 , but not 
an ahidavit of document as of course I e 


Mutual Societj 22 fh 720 72l Theliqnda 
tor liaa a reciprocal right ol discovery Jlf 
Alcvan Ua Co , 1C Ch 1> 08 

(5) Bray bD geaton Discoitrj Art 3, an I 
Ann Pr notes to U 31 r 0 

(6) Berkeley i Stan lard Uiacouiit (xi 
13 Ch D 99 

(7) lb at p 101 

(8) Uelsbach Co v New Sunlight Co 
(1900) 2 Ch 1 

(9) Ann Pr note to O 31, r 6 , sec forms 
inChrtfy. F 247 219 s &i 

(10) bee Bra\ a Dgest Art 24 Pep of 
Libcrut Roje 1 \pp Cos. 139 
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or in any wa^ an abuse of the process of the Court, the latter jua) 
at any stage Where an ex parte order is made giving leave to mterrogate, tie 
party ordered to aaswer haa a right to come into Cotu^t to have the order set 
aside i£ the case i3 one in which, mtcrrogatories should not have been allowed 
When an order for admiiustxation of interrogatories is properly made, a party 
objecting to thorn may at his peril omit to answer the intenogatcmes to whicb 
he objects but the more prudent course is to file bis affidavit m anatrer statrog 
iti It his objections to answer such questions as he objects to (1) T'hea 
interrogating party can apply under r 11 , and the Court wU make an order under 
that section caforecable luiderr 21 po'i 


" In'elevant " — ^Theic is a distinction between discover} and cro^s ivacu 
nation (1) Interrogatories which do notrclateto any matters m question in the 
suit are irrelevant notwithstanding that they might be admissible on the oral 
cross examination of a witness The discovery must be dircctl} rekvact to 
tlio raattera m issue ( 3 ) -Questions going to the credit of a party as o 
are inadrmssibk ( 4 ) but the right to interrogate is not confined to the licts 
ilixectly in issue but extends to any facts, the existcnrc or noii-cvistrutc < 
whiih is relevant to the. existence or non existence of the fails ducctl) ^ 
(j) Undei the old Chancen priUicc the disvovcij was matmal » ^ 
might be uaclul m obtaining anv relief which the pUmtifi nught obf«o 
Foi tjic purpow of U.'itutg the relcv ancy to a part icular issue, the cwn* 0‘ ' “• 
jiarty making the dutooici) upon that issue «ia> hove to be assumed to ‘ 
true (6) 

" Not exhibited boaa fide "—Even if the intcxrogvtones an 
the) ma) bi' objected to on the ground that the) liavc not been put 
for the purposes of the suit All questions put mala fide with an ulterior o y 
bevond tint of helping the case of the party setting them 
disvllowcd 


" Not sufficiently material at that stage Sluttnal 
than relevant A fact maj Ir t« levant but not mnterwl it a particu ar 
J he tt rm incaiii miterial u, to th* cif>c mide ami the rthef prajed ^ 

sfctge of th< case srheu dxB<wvcj 3 is sotigfif H h tt r« mitcrwjJ at one ^ 

1 cave in i) noth' material at another The question of 111 derjahtv 

kstccl hj icfereiito to tjie caw’ nude b) the plaintiffs plcidiags, 
will he in issue it the litarin„ Thus where 1 person sutd 
lUmcd aoCnty nii interrogator) os to the names of the perhtins to w 
hml RoUl waa refused lor the question to be decided was agency or I'O 
uul the right to an acccnint would only mee if the agcnc) were 
Again discover) relating to the quantum of damage m cic-irlv 
although it inav be postponed until the question of hsbihly has him * 


(1) fehaniKuhore 'Iuii<lle* Sboshibhoosun |5) Marriott c tiuimbed'**’' ^ 

llwwaa.SC 707{18S0) lb3 11 

{2) Att Oen t (.ftahih 20 Ch D C30 («J Ann IT 100 ^ y 40' . ' 

(1) /eHowd Morgan. SO GD 310. #n<l r7, llrav, 18 , . y 

«-c Kennedy t (180>>) J th J34 17) Mwrt r <riv<-n f J' 

lO Mlhusfti e Lalmuchm, 3 Q H D ami see wtlirf to-JTi In '1’“* 

O.J O JI, r 7 
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mined Where, therefore, the parties were at issue ns to tho plaintiff being 
entitled to recover any damages at all, an interrogator) ns to damages was 
held to be premature, as the question whether there had been any wrongful 
•vet committed and whether the plaintiff was entitled to an) damages had first 
to be determined (1) Generali), the Court is unwilling before the right to 
relief is established to make an order for discovery which may be injurious to 
the defendant and will onl) be useful to the plaintiff if he succeeds in estab- 
lishing lu3 title to relief (2) In considering whether discovery ought to be 
given the Court must first consider whether it will help the plaintiff at the trial 
If it will not, hut will only be of use if the plaintiff obtains a decree, then the 
Court will postpone discovery as licmg not sufficiently material at the stage at 
which it 13 sought (3) 

“ Any other like ground ” — Documents which of themselves evndence 
exclusivel) the party’s own ease arc clearly (I) protected lie must swear that 
(to the best of his belief and after proper examination) they form or support or 
evidence or relate exclusively to his own case or title, and that they contain 
nothing impeaching his own case or title (S) Then there is the question of 
privilege The Evidence Act excludes certain questions, and what ft part) or a 


as such, except b) the order of a Superior Court , (7) communications raaih 
during marriage, except in suits between mimed j'ersons, (8) affairs of Sfiti 
and official communication* , (0) information given concerning the commission 
of in offence , (10) professional communications , (11) confidential communica 
tions With legal advisors (12) Sects 120-129 of the Evidence Act refer to 
communications between clients and their legal advisers alone There are 
ecrtain cases however, for which the Act does not make specific provisions 
and in which the question of privilege gcneroll) arises in applications for dis 
covery before trial in which eommiinications made for the piupose of litigation 
between third persons and the adviser, or third persons and tlie chent for the 


(1) Neckraoi Dobay t Bank of Bmgnl J4 
C 703 (1887), ilist ca^euhorc the q»r*tion 
nos simply one os to amount nf tlamage* the 
defendant wishing to satisfy the demsn I 

(2) Fennessy r Clark 37 Oi D 187 

(3) Parker r Wells 18 C D 483 See 
Sutherland r Singhee Churn Putt, 10 C SOS 
(1881) where the objection that the docu 
ments were then not sufficiently material 
was oTcrrulrd , and Secretary of State r 
Jehangir. 4 Bom L. R 342, 347 (1902) 

(4) Ann. Pr . notea to 0 31, r 1, p 390 
Bndden r Wilkinson (1893) 2 Q B 433 
dissented from Maclean v Jones, 60 L T 
6V3, limiting it to documenta of title to land . 
ind see Frankenstern i> Garina Co (1897) 
2 Q B 62 and second jart of r 1C, post 


(5) Ib , Braj, Dig Art 23 The list 
assertion as to impeaching it need not I e 
mi le bi a defendant in ejectment for h s 
haring no title will not entitle the plamtiff 

(G) Sec Ryrie t Shirshankar, n B 7, it 
p 10(1890) 

(7) Indian Evidence Act a. 121 On this 
and tho following section see the Authors 
Commentary on the Act fib Ed 

(6) Ib s 123 

(9) lb S3 123, 134 (and see Ann. Pr , notes 
to O 31, r 1, citing cases where discovery 
lias been refused if injurious to public 
intcrceta) 

(10) Ib a 123 

(11) Ib sa 120-128. 

(12) Ib s 129 
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p-Qrpose of submission to the adviser, ate protected (1) On the fiame pnocijk 
as a TOttiess cannot be examined so ]io cannot be interrogated as to que'tioM 
of law (2) Nor is ho bound to discover the cMdcnce of lus case, for tins wuM 
enable his unscrupulous opponent to tamper with the witnesses and to wanii 
facture evidence in contradictioM and so shape the case as to defeat justice (3} 
But according to the EngUah authorities a part^ must discover the Eature of 
hiB case or the facts on which he rehes m support of his case as distingni’kd 
from the evidence of his case or the way in which he is going to male out hw 
case (4) According to the Enghsh rule a pirtj isnotcompelledtogivcdiscoiw) 
which will tend to criminate him or expose him to the risk of any kind of punish 
ment (51 But m tins country a witness js not excused from answering on the 
ground that an answer Tnll criminate (6) Though, therefore, a party may 
should for his protection (7) claim privilege on this ground it would appei^ 
that he may be compelled to answer an monrainatmg interrogator} Objection 
able or oppres^n c intenogatonca should lie disallowed (8) Tiie mete fact that 
questions would be admissible in cross examination will not male tlieia goc 
as inteirogatoiKs (9) 

7 Any mtiurtogatones may he $d aside on the ground 

«.«,»!, «.,* Mi thetjlmelcmexhbiiei minasomhlym ua 

Sinking out mtefinga tlOllsly, 07 Striich Old OH i/lC grOUM atQl OKJ 
are piolix, oppressive, unnecessary or scaixea 
lous , and any application for this purpose may he made 
seven days after service of the interrogator les 

Setting aside of interrogatories — Sec notes to Jast rule The 
rule IS taken from 0 31, r 7 

81 S Interrogiitoriea shall be answered by 

Affidavit III answer filed Within tcn days, 01 vntiiin siuli cti 
time as the Court may nlloiv 

Tune for answer — Order 31 r 8 If defendant is out of the jiuisihctu>n 
or there be otlier aw£5cieiit cause for allowing a gieater ksgth of ® 
able time will bo given If ten dajs hav-o been ongmally fiwd tic 
upon an opphration supported by afBdovit extend the time for filing 

(1) See the matter full} dealt with >n been di-'tinguwUod m h 

Aiitlors rviUncc Act 0th Ed notes to Raghunotb Fr(U>ad. 'll ^ C(I91 ) ' 

6s J26 120, Information obtained from itwa< held that a pirt> 
third parti s for the purpose of tsiigation all facts directly m is-ue jn the 
and \ishnu ^eshawant t ken Yorl^ Life (6) Ib , At p SSC 

\fl.snrai)ep Co , 7 Horn L T 700 (1005) (6) Indian 1 videnci- Act ” ' „.j J 

(2) lihantf (7) Sco R r Copd I> V 

(3) tnu Ir notts to 0 01, r J Braj other enses fitid in Auller® rci 

410 Aielhnhow* Low, JO C D 05, Je tiottsloa 132 

Slmehan, 1 Ch 445, Ji7,44<5(18<)5J (8) Winters! ’ 'J' f" .‘33. 

(4) Ann Ir O 35. r 1, p S'!? (lOOe) LeeT/Ochetts l-ocfectt 4Ui AiP 
Put 6M- Ah Kadfr t Gol ind Das* 17 f (9) Blmgwnn las rinid*"’" 
ftp) (iJisi) all', winch case has rrcMiUj I'utinnii 37 H 317(1012) 
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in answer As to objections an^ mode of stating tlicm ond as to answering 
sufficiently, sec notes to rr G 11, ic8pccti\el) The rule does not applj to rent 
suits in Bengal (sec r 1 onte ) 

9 An ajjidaut tJi ansuer to interrogatories shall he in 
Form of affidavit m Form No 7 tn Affcndix C, with such lana 

answer ^10 , ciTciimstanccs maij leqmrc 

10 No excc-ptions shall he taken to any affidavit in ansuer, 

No except on to be hut the Sufficiency or othericise of any such 

fatten affidavit objected to as insufficient shall he deter 

mined hy the Court 

11 Where any person interrogated omits to answer or [s 
Order to answer or answers insufiicicntly, tlic partj interrogating 

inswer further applj Court for an Order requiring 

him to answer, or to answer further, as the case may be And 
an order ma} be made requmng him to answer or answer 
further, either b} afTidaait or b) md loce examination, as the 
Court maj direct 

“Insufficiently —0 31 r 11 Itdocs notapplj toient suits in Bengsl 
(see p 1 ante) The same necessity for clear specific answers and ab*ence of 
all crasion is required as in the case of pleading a<> to winch see 0 VIII r 1 
If the answer is erasive the usual practice is to require a further answer Wore 
over matterofsupererogationshouldnotbeintroduced Itis ofcourse legitimate 
to explain or qualify an answer But wl cn an answer is couched m a form whicli 
makes it embarrassing that la to say which prevents the pcr<on who a'ks it from 
using it without having thrust upon him irrcleaant matter as part of it it is 
insufficient (1) A party must answer to the best of bis knowledge information 
and belief (2) He is bound therefore to slate all the information he already 
possesses though he is not b( ’ * ’ 

servants Of tliese he must 

information He must also ^ 

necessary (3) The question in nil ca«es is whether the answer is insufficient 
The Court has not to go into the question of its truthfulne's If the Court is 
clearly satisfied (from certain '•ources as to which see r 6 ante) that the oath of 
the party by which he claims his protection cannot be really avaifable for tl e 
purpose for which he puts it forward a further ansn er may be ordered But the 
oath should not be disreganlcd on mere suspicion A substantial answer is 
sufficient under the present practice the substance and not the form being that 
ut which the Court looks If looking at nil the answers together the Court 
thmks that every question matcml to tl e i «ue 1 ns been fairly and substantially 


(1) SooLjrllt Kcnnch 27 C D 2S 33 O Cray I> " Arts. IG 19 Ann Pr 
W R 44 Rieluirdsi Crawshay STimral for nt 
4ir Ann. Pr note* to 0 'll r 11 (3) 11 
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amwwed, thougli some quesUons haw not been ansmred accnialelr. « 
not requne o tarther nnswer (I) The Conrt mar aneet o .u« 

.nsteaa of a forthet affidavit A roving cr«s oxaminstion « 
but the party shouM onlj be required to mahe such an a^ner as 
been sufficient if origmaliv gum in unting (2) See notes to r 

1 12 Any party may. without filing any afidaut, 

. , nSfiii t\io Court iot an oiiordtreciing any oticrpnj 

mers'oi aocnraents any suit to make discoienj on oath o' 

documents which are or have been m his ^ „J 

rclatinn to am matter in question iheiein On we Man 3 J 

such application the Court may either r^use or i 

a/ sat.sM <'»< “ not necessary, 3,„ 

Li stage ojthe suit, oi male suck orda, mtlwr 
certain dosses of documents, as may, "V^ JfJasL 

Prouded that Aiseoieiy shall ml be oideied iihm mi *“ J, ,„,j 
Court shall be of opinion that it is not neceimiy either for “ P 
failX'l of the smt or foi sannqcosls 

, 13 I he affidavit to be made by a party 

Amdavn of doev Older as is mentioned tn the last precefl J 
^ im ts /lets tieen made, shall specify winch ( 

the docuiaeatfa thcmi\ mentioned he objects to 1^°““ 

.Lh he m Fo^m No in ArpendtT C, mth sve/t vamm^ 
nrfyumianm tnay leguue 

Discovery affecting doeumenta — Up to r II fn 

ilic fint brinch of discover) tint o£ mtein)gatone«t It m 

with a!sco>orj a-5 it ^ffectJ; docuraents Tlii'? latter {j,o 

itr.ds ar.t cUbCovei:^ simplj-tlnt .. the power ol compelling o ^ j 

t , di^flose the aoenments lt< I.-ih in lu^ po^^ession , ?ccojitJiy, 

.ompellnv production «nd impcetion (3) Onler 31 

•<iinph !'! doiH with hy tliw nile nludi is taken from the j 

r 12 Subsequent rules deil with ptotluction and mspecno of 

iiKwle ol wettnitimg what dorumenta the atber-^iO has is ^ 

flocnmcuH lud not by mtmogatmg lum An jn^rij ] 

gencraU) to documents is not peimisgiWe Though ^ ‘ T rt-tmiih 

pnetne tn interropstor> ni-king as to specific j** tlfiadj 

open to objection (4) TJic practice w the Calcutta High 
nppties w ithout my affidavit m support of Ins npphcation . tna 

(1) Ann Jr notes to 0 31 r » 

(2) nUhfuld t Jones 51 h T 672 l«t V *« AppJ«o«t.on for t^P^ 

( 3 ) Ann I r lOO. r 4f><) Bilftccimlug r J7 p.r,l ad H f* ^ 

m\.ttmnorcIXK«ei Sool ,l LhtttulerLftW. ^{4) PL-vp.r Jtam Per* 

.at l(7(lsa) tiepro ^<40R‘«7) 
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part} mi} be directed to make an affidavit in terms of this rule (1) Such an 
ipplication IS generally granted is t matter of course but ^\he^e there i** contest 
before a party can obtain discover} he must show that he has a good cause of 
action, and that the documents are relevant to the case (2) The proviso to 
r 12 has been added so as to give the Court a discretion smiilar to that imported 
in 1893 into 0 31 r 12 of the Engbsli rules The former section spoke of 
‘ all the documents and as appeared from the use of that word in the fir"-! 
paragraph and from the terms of the second piragraph, the part} against whom 
the.order issued had tode«cnbeall his documents in tlie affidavit even thougl 
he asserted on grounds stated by him that be could not be conipelJcd to produce 
them The words are now omitted, os the nature and evtent of tl e di cover j 
required depends upon the Court s order An order for di'covcrj can be made 
m a case under the Land Acquisition Act under this rule (3) 

“Party — ^Mien there are several plaintiffs all of them must ordinarily 
join m the affidavit though it is possible that upon a proper case being made 
out the order maj be limited to a particular part} (41 As to minors lunatice 
next friends and guardians see notes to r 1 ante and r 23 fost and as to 
liquidators companies and corporations notes to r 5 Discover) of documents 
and inspection may be allowed to a plaintiff from a co plamtiff or to a defendant 
from a co-defendant if there are rights which have to be adjusted between tl cm 
m the suit (6) ^Miere one of several parties alone makes an affidav it of documents 
a summons may be taken out callmg upon the other parties to show cause why 
they should not also make an affidavit (6) 

Affidavit — Ordinarily the affidavit should be made by the part) himself (7) 
The affidavit should be m the following form («cc Appendix C No 6) witli 
such variations as ciseumstances ma) require — 

In the Court of at A B t C D 

I the above named defendant C D make oath and ‘^ay as follow s — 

1 I have in my power or possession the documents relating to the matters 
m question in this suit set forth in the first and second parts of the first eel edule 
hereto 

2 I object (8) to produce the documen(e*set forth m the second part of tl e 
first schedule hereto 

3 That {here state upon uJial grounds the objection ts made and lenfy the 
facts as far as may he for the party must male tl e discoiery though he asserts that 
he cannot be compelled to produce) 

4 I have had but have not now (9) in my po'^'session or power the 

(1) Nittomoye Dassce i Sooltol Chnnder (7) W Ison J H C Cal leb 17 18 9 

Law 23 C 117, at p I2S (ISOs) andaecKalianBibii isafdarllusa n 8A.2G5 

(2) Amarendra Nath Chattcrjcc t Kally (1886) 

Jwrssen Tagore 2C IV A 17 atp J8(]897J (8) See Onci tal Bank Corporal on r 

(3) British India Steam ^awigation Co Brows 12 C 2Co 266 (188o) Rjrie v 

i Secretary of State for India 38 C 230 bturebankar Ij B " b (1890) Secretary 
(1910) of State? Jehangir 4 Bom L P SI** 347 

(4) Ryric t shwshaiikar lo D 7 (Ib90) (190.) 

(j) Shaw t Smith IS Q B 11 193 app (9) Set Knlun Bibi r l^fdar Hu^am 8 
Bn)«nt Watkins lOQ B » 12>> A 20 j at p 267 (IS'.C) 

(f) 1 jTic r ShiTsliankar 15 B "(1890) 



790 


Till: CODK Ol? CniL mOCliBUliL 


lll.ltF il£I> 
0 II, rr 12 13 


tlocumcutb idalmj to tiie mitlcr m qutsUou in tint biat Kt fortJnn the hcoiJ 
schedule hereto 

5 Tjic Hst mentioned documents avcic last in m> py««C'‘Hiyn or powr co 
{stale iihen) 

6 That {here slate vJiC}i and xihothashecoincof the last vienUoxrd dcemierl\ 
and tn ukase possession Oieij arc «ow) 

7 iVecordmg to the best of mj knowledge, information, and belief, I 
not now , and never had, m my possei>sion custodj , or poiv cr, or m the po“e“ioB> 
custod) or power of mj solicitors, pleaders, or agents solicitor, pleadeif or 
agent or in tlje possession, custodj or poser of anj other pcr'on or pcr«t>n« on 
my behalf, any deed, account, book of account, \oucher, receipt, letter, niemo 
randum, paper, or writing or any copy of, or extract from any such docmaea , 
or my other document whatsoever relating to the matters in question m t 
suit, or any of them, or wierem any entrj has been m'lde relative to such 

or any of them, other than and except the documents set forth in the nr« a 
second schedules hereto .. 

Tht, Advocate Gencial is not called upon to make di*coverj on oath ( ) 

“ Possession or power ” —These nonls do not here bear tlichantedinw^ 
mg w inch tlicj bear for the purpose of an order for production Jvo omex , 
ductioL can be made against a part) «nle‘>a lie has directly or mdurcctij ai m 
it to be m his passesMon or power Possession or power for the ^ 

justifying an order for production has a nanower meaning than for the p ^ 
of inclusion m an affidavit of documents For the porpo'e of an o 
production it means sole legal possession, a right and power to deal with e > 
the sole property m them , (3) joint possession tnth other per ons 
sufficient (4) \\Lcre the document is not m the party's sole legal P . 

It i-j sufficient for him to state the fact , it is not necessarj toolIege®r ' ^ 

refusal of the co owners , (5) but he must state their names and the ° , .jj 

tlieir ownership (G) But possession of the agent is possession of the pri 
and one partner of a luai represents the other partners for the purpM 1 
ductioii of documents (8) But under the present rule all documen s etber'^ 
mthulcd m which the party has apj poasession or property joint j wi 
or even m which he haa no property at all it they are m his 
siyn (9) Careful i&eorch must be made for all relevant documents ^,]jich 
physical po^iseasion and proper inquiries and efforts made as to i 
ire not , for instance docuntents abroad.flO) and the affidavit inus ^ 
onl) 1110 documents winch are but those winch have been m tlic par } 
Biou(il) 


(!) Atlvoeatp General Bombay r AUamji 
JO B 474 (}ft05) 

(2) Kearaliyr Philipp*. lOQ B 1> 3l> 40 
Cor 0 A lb 4G<» 

(1) Murrai r ttiller, (.> J. I’h 114 
(4) lb ami i> o cairn iifctl in Hip 
Jikarii t itajiCa^un, 1 B I'll (lb7fl) 

(">) Ki inliy »• l’hllijj>“ r ijmt 
(«} Bmilft towan.t 1> Oth 115 
Ami Ir I. i.il.. O 31. r Jl 


(7) D.ec«t. 

Jaims hen. see Ix<ww r ‘ 

Lh r78, /e<llftwkcs{i8‘H},- ■ 
lo pmilege, B 131, 4 c 

(8) lUp JaUru » H.ji “ 

:i87C) _ „ _ ,2»nl 

(II) VC Ann 

.awB Uiiri. iitcil I ' H 

(II) bfc KrtUin B'li * ''•ftw "" 
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“ Relating to any matter in question therein " — liic lolluwiug intei 
prtlations lii\c been gi%en of tlicsewonls — Documents contvumiR information 
^\lllch ma} either directl} or indirectly enable the party seeking discover) 
cither to ad\ \ncc his own case, or damage that of liis adversary, or ivhicli inay 
furl) lead liim to a tram of inqmr) which may have cither of these two coiise 
quences (1) Ihc) arc not confined to such as would be admissible in evidence (2) 
D\erv document which will throw nn) light on the case (3) 

Objection to production — A^» to what documents are privileged fioni 
production, sec notes to r 6 nntc The affidavit should set out the grounds 
ou which privilege is claimed But a party is not confined to the affidavit in 
which the claim is first set up He is entitled to put in and ii<ic a further affidavit 
m support of his claim of ptiailege (4) 

Sealing up — According to the Equity practice followed in the High Courts, 
\ party ma) seal up such portions of othcraviae material documents ns he swears 
arc privileged A party must, however, specify what parts of the documents 
referred to lie claims to seal up, and the grounds upon which the claim is based (C) 
If ho docs not, though the Court has allowed an application to con«idct the 
sufficiency of the affidavit, (G) yet technically the right way of raising the question 
13 by taking out a summons for production and inspection (7) When the right 
of a party producing documents to seal certain portions of them is contested, 
the Court appoints an officer to whom the plaintiff states in confidence why ho 
wants to inspect any portion of the documents sealed, and the officer, after looking 
at the documents, reports whether and m what way the part noted or desired 
to be noted is material to the ease of the other party (8) 

Objection to affidavit — ’U hen an affidavit is tcchnicall) insufficient that 
18 , in its terms, and fails to comply with the requuements of the Code a summons 
may be taken out to consider its sufficiency (9) and the patty will be ordered to 
amend lus affidavit or file a further affidavit (lO) as where the description of 
documents is imperfect (11) or unproperl) verified , (12) or wl ere the affidavit 
docs not specify what the plaintiff claims to seal up and vs not in the prescribed 
form (13) The only occasion where a part) Can be compelled to file a further 


(1) Compagmo Tinanci^ro t> Pcruviau 
Guano Co , II Q B D C3 

(2) Ib , C2 , iTcsscl MR >n Bnstros x 
\Vhitc, IQ B D 42 j , Hutchinson t Glover 
1 Q B D 141 

(3) Ib UI 

(4) Ambika Ciiurn v Bengal Spinning Go 
Ltd. 22 C 10o(18l}4) 

(5) Jadub Loll Shvi« t Kanai Loll Sha« 
20 C B37. 581 (1893) 

(0) lb 

(7) lb , Ilorcudra Nath MuVerjee i 
Guendra Kumar Dutt, 3 C W N 49j 
(1897) 

(8) Ilrti'v Lnll Rukhit t Ram Sunn 
Loll, 4 C S3u (18“a) > Nittonuje l>as»co t 


Soobul Chunder Lan 23 C 117 at p 12C 
(1895) 

(9) Sco Oriental Bank Corporation v 
Brown 180 205(1835) Kcnellyt Wyman 
1C 178(1870) Jadub Loll bhaw v Kanai 
Loll Shaw 20 0 537 (1893) 

(10) Amarendra Nath Chvtterjeo i Kally 
Kissen Tagore 2 C \\ N 17 (1807) 

(11) Oricutal Bank Corporation i Brown 
fupra 

(12) Kalian Bibi i Safdar Uu-'iin 8 \ 
jrs (I8SG) 

(13) Jadub Loll Shaw t Kanai Xioll &haw, 
20 0 ob7 (1813) but BOO Ilorcndra Nath 
Mukerjeei Circn Ira Kumar Dutt, 3 C W N 
495 (1699) 
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affidavit of doouments, is when, the ongiual aftidavit is lasufficient that js ic 
its terms, and fads to comply wiUi the Tcquiiements of the Code If it is aol 
alleged that the sffida-vit J3 defective m that respect but that the affidiMt 
contains statements wliioh are untrue in fact thepaiti so alleging should epwdv 
the documents which he requires to see, and which have been omitted front 
affidavit and apply for an order of iiKpection under r 18, post (1) He rrnist 
(as appears from that rule), la addition to the matters mentioned show that tl f 
documents of which heckimsinspection are relevant to the matters m 
in th B suit (2) If he is theii met by in affidavit of the other part \ denjmg pos"^ 
Bion, that IS a risk which the part) seeking inspection must taLe For just ss 
for the purposes of discovery an affidavit of documents denying possession i^ 
eonclusive so for tlie purposes of production and inspection an affidavit denjing 
possession of such doLuments would be equallj coiielusiie(3) 
however, in this decision distmguishmg cases on the question of privilege wsir/ 
-itand on a diSercnt footing was not prepared to assent to the broad piopo*!^ 

that as the oath of the part} is conclnsive on the question of possession to a o 

in an application under r 18 the affidavit of the opposite part} « costlu^nc 
on the issue of xehvanc} (4) An effective remedy may however, he obtain? 
at the hearing where possession is denied For if on cross evammatwooro 
wise It appears that the part} has failed to disclose or refused iDspection o 
relevant dooaments sa lijs possession tho Court ivdl then direct imiaeo*'' c 
inspection to be given adjourning the hearing at the cost of the person 
so evaded giving discovery (5) If the Court is cleail} satisfied on s .j , 
the affidavit the documenta therein referred to and the pleadingt* 
affidavit cannot be accepted the Court may according tothoFnghsh 
order a further affidavit of documents But these are tlie onl> source^ to « i? 
the Court maj look for this purpose (C) It is not dear upon the Indian 
lint course should be taken in such a case The ease cit^ belo" (?> 
suggest that a further affiidav «t will only be ordered v\ here the affidaMt is 
tally insufficient in Us strictest eense and wheie a delendint m hi® 
statement referred to documents not set out in Jus affidav it the Court di?c 
1 summons to con'udcr its ‘mfficiency holding that as theomdl^ docuit 
were aufScieatlv described in the written statument, an application ciu 
forthwith made for m^pection if inspection were needed (8) 

Concluslveness of affidavit — Where honever » proper 
bteii filed, cither onginall} or as the result of an order for a further ” 
the oath of the party swearmg the affidavit is conclusive upon the ques 


(1) ATnarcadra Nath CJaatlerj»*<» f KsU^ 
Ki<9cn Tagore 2 C D Iv I" tIRiW) 
and SCO Rn&vnta t Kutnud nt 1C < >\ N 
SI (101!) 

(2) Nutoinoye Rvrsco t Soobil Ctunt r 
Ijiw 23 C 117 fttp 125C!&1)J) 

(3) Ih flip 12- 

(4) li nt p J2t 

1 Xiiwroalra Nalh Cl o t Kal!> 


Kkueii Tagore tupra 
(r) Ann I’r 1W5 n ^ 

0 31 r 1 Tonr« r aronte% ki f 
q R 1 ) 5 ^S 

Un»v«nCuan->Co llQ « 
rntman £9C D 31P 
(7) Amarondra AalH CJmtUfl c 
KtwtiTAgOTf 3 1 W 
(K) WIU. W.nAO It ruftiiw 
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of posscsssion,(l) privilege (2) and, according to EngUsli practice, relevanc) (3) 
The Court cannot regard the opponent s oath , the general rule m all questions 
of discover) being that where you have the oath of the part) claiming discover) 
challenging the oath of the party giving discover) , the oath of the latter is for 
this purpose conclusive The patty seeking di«covcr) must rest upon the 
■vffidav it, and he cannot ev cn examine upon it, nor adduce evidence to contradict 
it, nor can ho do this m another form by admmistermg general interrogatories 

14 It shall he lawful Jot the Court, at any time dunng [s 
Production of docu the pendency of any smt, to order the pro 
duction by any party thereto, upon oath, of 
such of the documents in his possession or power, relating to 
any matter in question in such suit, as the Court shall think 
right , and the Court may deal with such documents, when 
produced, in such manner as shall appear just 

“ It shall be lawful ' — 'This rule is taken from 0 31, r It Sec, as to the 
discretion note ‘ Order the production ’ The rule enables any party who has 
obtained pnvatel) , b) intenogatones or by aflSdavit of documents knowledge 
of a document m the hands of his adversary tocompel production But no order 
for production can be made against a party unless he has directl) or mdirectl) 
admitted it to be in his possession or power See notes to r 13, ante 

‘ At any time ' — Therefore even as late as m appeal As regards the 
earliest point at which the order ma) be made, the Court will ict upon the 
general principles governing the time or stage for discover) Vide ante notC‘> 
to r I An order under this rule may be made even before the issues have been 
framed (4) 

" Order the production ’ — Under tbe Ev idence Act in regard to certain 
documents where they are absolutely privileged the Court has no power what 
ever to order production But under this rule the Court does possess the 
discretion and this discretion is to be exercised according to the practice of the 
Court (5) In the case cited the Court held that though a document might not 
be such as passed directly between the legal advi'er and the client )et if it 
was of such ft nature as to make it quite clear that it v\ is obtained confidential!) 


(1) Nittomoyo Dasseo t Sool>uI Cbandcr 
I>aw 23 C 117, I2S 127 (1805) \nn Pr 
p 385 

(2) Ib at p l^G, ViiuyaVrao Dhonderaj 
i Narotam Anandji 17 B SSI (1893) [claim 
that diwumeiits privileged as relating solely 
to defendant s title and did not tend to prove 
nr support plamtiil s title , hfld that Cburt 

couH not go behind defendants affidsTit] 
\nn Pr ]00o p 41S As to what is pnci 
Icged sec notes to r 0 

(3) \nn Pr 3S5 415, whether however 
the allldivit IS conclusive on this point under 


r 18 see Nittomoye Dassee t Soobul 
ChuaderLaw 23 C atp 125(1895) and m 
OKinealy, C P C notes to s 139 it is sail 
that it 18 not possible to say how far this rule 
(condustveness of statement as to relevancy) 
will apply in other cases it being suggested 
that the Court should follow tbe rule laid 
down m s 1C2 of the Evidence Act 

(4) Gobin I i Knnja 10 C L. J 407 
(1909) 

(5) \ishnu \eshawant r New \orh Life 
Insurance C< 7 Bom L B 709 (1905) 
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for tlir pujpose of "being TJ5>ed jn libgatuu) and witli a view to bemg submitted 
to legal ad^ isers, tlien tlie Court TnU not compel the production of such a docu 
nient (1) In an earlier case m the same Court it ■was held that o Judge ias flo 
discretion to refuse to allow inspection of doenments relating to matters m 
question in a suit, pronded that they arc not pm ilegod (2) Tins decision was 
based on Bustros v \Miitc,(3) at wh^ time it was held that there was no 
eretionar} po-wei under this rule But m England tlic Court has since be«n 
given a discretion bj tJie amendment of 0 31, r 18 (2) And tins is «o hwi’ 
also under the second clause of x 18, j}Ost A party is entitled to production 
Qi inspection only when, the books or papers arc material and nece"ar> 
establish his cause of action The eserci«e of the power under tins rule cannot 
be delegated to a comtuissioner (4) Upon an application for in^pectioa of 
documents, which is objected to on the ground of immiteriaht} , the Court 1111! 
if necessary, order them to be produced for itg own inspection in order to judge 
of fheit materialitj (5) Tlie powei of refusing inspection sJiou/d he eicn’xeef! 
with great caution, and the opposite party should be allo-wcd to inspeet ab 
t ike copies of the documents when they relate to matters m l^suc, t“^J 
ire pri\ deged m Jaw relate exelusncJy to the case of the party producing 
lud contain nothing supportiug or tending to support the other side (5) 

Party — Therefore the order should not )«vue against anj other pcr' 0 P» 
not oven the party’s solicitor (7) 

“ Posseaalon or power ’-“Bee ante and notes to r 13, ante 

“ Relating to, etc — As to the interpretation to be given to the^c^o^d’' 
ace notes to r 23 ante 

Revision — Vn order under this section is not open to revision and cm 
otdj be impcathed m appeal from the final decree (8) 


3 


15 Ciery party to a Mut shall be entitled at any tune 

lnsj«li,n of do«o ffS 


of doeu 
ments referred to lo 

pleadings or 


or affidavits reference is made to any ti'octtnif’' ' 
to produce suck document for the inspcctio 
of the party gnmg such notice, or* of Ins pleader, meJ 
him or them to take copies thereof , md any party not coiupt)'”? 
with such notice shall not aftcrwaids be at liberty* to put / 
such clouiment in evidence on Ins behalf m such suit 
shall satisfy the Court that sutli document relates only t® 
0W71 title, he heiny tx defendant (o the suit, or tint he Jna son 


(1) iwhnu Vifjihawant t Istw \ork L»f** 
Insaranco Oo , “ Horn L K 703(I1KX») 

(2) Wallace r Jifl reon 2 11 403 (J878J 

(3) i Q n n 420 

(4) Oaljmlr Kunii, IOC L J 407(1903) 
Ut \> \ 147 

(') I in Ilk 1 n; t TuUran -S C 421 
(0) lUHii Vi j I 1 II oi'.iiiii Clctlur 30 


30(1900) RC '/ 

’bo taken il iTiiig Jnsiwcliu”* f, 
ija 10 C L J 40? (U'O''} ^ 

) S-cC<Libinr CrsvWvcJ. 2C 7' J ^ 

fi) lUbmomj t ‘ ” 

! -ao^liiOf} 
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other cause or excuse uhcJt the Court shall deem sufficient foi not 
compljing ^\lth such notice, in which case the Court may alloiv 
the same to be jmt in eiidence on such terms as to costs and otherwise 
as the Court shall think fit 

Notice to produce for inspection — fins is r 15 of tlic English 0 31 
There is a distinction between an appbcation for general di fo>eTy of documents 
and an application for production of a specified document tl at is a document 
referred to in the pleadings or affidavits The order for production may be 
made at any early stage of the case and unlike the case of general discovery 

1 defendant is entitled to inspection althougl he has not filed lus wrtten stnte 
inent (1) As to form of application see ho 124 Schedule of last Code md 
r 17 A Judge has no power under tl is rule or r 18 to direct inspection to be 
given of documents unless there be as an essential ptelinunaiy to the right of 
inspection either the specification of a document by the party seeking the 
inspection or its disclosure by the other side in the pleadings or otl crwise (2) 

“ Other party ’ — A defendant may obtain disco\cty or mspectiou as 
apaiust a co-defendant if the latter can be regarded os an opposite pait> (3) 
If the party on whom the notice is served should answer in the manner pre 
scribed lu the next rule he should object to produce such documents as ho 
considers he ought not to be compelled to produce leaving his adversary to get 
\n order for inspection under r 18 post 

“And any party not complying —The concluding words of this rule 
give an express power to the Judge to allow the document to be used in evidence 
a power which the Judge was oiigmall} held to ha\e bj implication As to 
documents referring to p^irt} s own title and sufficient cause see notes to 
rr 1 6 ante (4) 


16 Notice to any party to produce any documents leferred 
.... , to in his pleadtnaor affidaLits shall he in Form 

ivoictopnte .armtwns 

as ciicumstanccs may require r 


17 The partj to whom such notice is given shall witlun f* 
Tme for inspect on ten (lays from the receipt of such notice 
when not ce g ven deli\er to the party giving the same a notice 
stating a time within three days from the dehvery thereof at 
which the documents or such of them as he does not object to 
produce maj be inspected at the office of his pleader or in the 
case of ban) ers’ books or otl er books of account or books in constant 


(l) Quit rt Iloatlej 23Ch I) 4* 49 oO 
follow ed in Ra n Dj-at Saligran t NutIiuit} 
llalLrishni 18 11 36S (1803) 

(“’j ‘"cntarj of i tr 4 Ito 

L I 31“' (I'X ) 

(3) \u Urao \itlul t liudra (UUa 17 


R 381 (189 } 

(4) \nd Web ter t W bewail 15 C D 
1 U (^ilt r t H aticj e pm Dbap e 
I lilacl 11 C 8 7 (188 ) \ na 

>aLno Db nliraj t NaroUnj Anaadj ]7 
R .>81 (1&93) 
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use for the 'purposes of any trade or business, at their usual fhct 
of custody, and stating wliicli (if anj^) of the documents lie objects 
to produce, and on what ground Such notice shall he 
Form No 8 m Appendix 0, toitk such variations as circumstance^ 
may require 

Notice for inspection — This rule is taken from 0 31, r 17 Ha parly 
does not wish to produce documents for inspection he should retrain tromdeliv« 
ing the notice under this rule and wait for the plaintifi to apply tor an order 
under! 18, supported by anaffidavitunderthatrule (1) In the under mentioned 
case (2) inspection was ordered to be given where the defendant kept his book' 
a matter non specially dealt with by the rule 

3 ] 18 (i) Where the paitj served with notice undei lule I 

„ , , ^ omits to give suck notice of a time for ih 

r erfor inspec ion gpectlOn Or objects to give inspection, or cfoCb 
inspection elsewhere than at the office of his pleader, the Court majj 
on the application of the party desiring it, male an order fo 
inspection in such place and in such manner as it may thniP 
Promded that the order shall not he made when and so Jar as 
Court shall be of opinion that it is not necessary either for dtspo'^ 
imj fairly of the suit or for saving costs 
i i (S) Any apphcation to inspect documents, except such as (u 
referred to m the pleadings, pailicidars or affidavits of 
agamat whom the application is made or disclosed lu his . 
of documents, shall be founded upon an affidavit showing i 
documents inspection is sought, that the party appb (,f 

to inspect them, and that they are m the possession or 
the other party The Court shall not make such order for 
of such documents uJien and so far as the Court shall he of 
that it IS not necessary either for disposing fairly of the suit orj 
saumg costs 

Application for order of inspection — This rule is 

r 18 No order will be granted unless notice has been served under r Io( I 

filing of an affidavit by one party under r 13 of this Order does not 
tlie other part} from applying for further discovery and inspection un er 
rule (4) 

Affidavit in support of application — ^The rule applies j] j,t 

vhich the pirt) desiring inspection is able to state of Ins own know 
the other pirty is in possession of documents and that the) ati' 

(I)Ulapii lUmlcrs! I 14 0.708 777 0 CC(lB83) , nndw OhnpH n*"' 

(IBS") an I AS to «hcn time begins to run 14 C 703 (1837) . h). 

« c ,b <4) BAsanlA r Kumuvbah ' 

(.) Ke»Al 1 m , l.^t nji 0 U 4f7 (1881) (6) Nittomoje Pwsec r booim 

H) M I nlroNuiiht Islum CT un Icr 10 Law, 23 t 117,127(1853) 
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The applicant must show t«f<T aha that the ilocumenis of which he claims 
inspection are relevant to the matters m question m the suit That appears 
under t 14, because it is that rule only which gnes the Court power to order 
production of documents relating to anj matter in question in the suit and the 
Court has no power to order the production of any other document (1) Tlic 
second sub rule, which corresponds with s 131 of the last Code (2) is tal en from 
0 31, r 18 The last sentence which is also new, is taken from the same Engli«li 
rule It IS open to the other partj to file an afildaMt dcn}mg po«session or 
relevancy or claiming protection and it seems from the English decision on the 
rule cited that the statements m such aflidaaat fls to possession must be accepted 
by the Court as no less conclusnc than if thej were contained in an affidavit 
of documents (3) The Court, howeaer in the case last cited distinguishing 
questions of privilege was not prepared to accept the broad proposition that 
in an application under this rule the nOidaMt of the opposite party would al'o be 
concliLsn e on the question of relevancy (4) 

19 { 1 ) Whno inspection of any btfsiness bools ts a)>phe(l f 01 

Ver.M CW! instead of otdn 

vig inspection oj ' mi t , 

of any entries therein to hcjurnished f 

some person nJio has examined the copy nun uit tyrujinai uiuiu 
and such affidavit shall state vhether or not there are in the original 
bool any and uhal erasures, interlineations or alterations Pioi ided 
that, noiuithstanding that such copy has been supplied the Coint 
may order inspection of the bool from uhch the copy uas made 

{'’) Where on an application for an order for inspection 
pnulege is claimed for any document, it shall he lawful for the 
Court to inspect the document for the purpose of deciding as to the 
lalidity of the claim of pi allege 

( The Court may on the application of any party to a suit 
at any iiinc, and uhelher an affidaiit of documents shall or shall 
not hale already been ordered or made, male an order leqmring any 
other party to state by affidavit uhelher any one or more specific 
documents, to be specified in the application, is or are, or has or 
hnic at any time been, in hts possession or pouer , and if not then 
in hs possession, uhen he parted with the same and uhat has become 
thereof Such application shall be made on an affidaiit stating 
that in the belief of the deponent the imrUj against whom the apph 
cation IS niade has, or has at some time had in Jns possession or 

(1) Nittomojr Dassoo t ^ool ul CbunJer ttiHumu J at p Si2 s c in appeal at 

Jjkw,23C at p 123(lsa3) p 6V ac« Nittomoye Da«5e« r Soobol 

(2) Sec Secretan of State r Jehangir 4 t”hun<lcT !**■ 23 C 11” at p 127 (1806) 

ItoR) L R 342 350(1002) (4) Nittomoye Daasee r Sjobal Chund»r 

(3) Annual Praeticc lOfW p 42j tStrdc t’lprtt at pp 125 126 

inan • Wnlp. Ic I,. K 24 Q R 1) 63", per 
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fower the dociimeni or doeimenta specified in the apphectlion, and fkt 
they relate to the matters tn quesiton in the smt, or to some of Ihm 
“ Verified copies ” — This rule is new, and is iaicen froni 0 31, r 19 a 
P rivilege ” — Tins word in the second sub clause includes any objeclion 
to inspection, for instance iirelcvancy,(l) and the word "dociiinent” icclada 
a sealed up portion oi a document (2) 

Power to call for affidavit — The documents referred to in the fliird 
sub clause ate documents whicji can be named and specified (3) The statements 
ate, it w conceued as conclusive as if they were in an affidavit of documents (i) 


3 20 Where the party from whom discovery of an) 

_ , or inspection is sought ohiects to the S'une, 

or any part thereof, the ciurt may. if sitij 
fled that the right to the disco\ ery or inspection sought depends 
on the determination ol any issue oi question in dispute m the 
smt, or that for any other reason ifc is desirable that any 
or question in dispute in the smt should be detenuined hemre 
deciding upon the right to the discovery oi inspection, oiuct 
that such issue or question be determined first, and reserve fo<* 
question as to the discovery or inspection. 

Prematura discovery — Thw rule, whieli ist^keufrom 0 31, r 20 deih 
with the case where discovery or inspection is premituxe The intention 
to give the Court the power of ramug and determimng an i‘'8ue for tlie ^ 
purpose of deciding the right to discovery of evidence which is to be u'ed » 
trial, and therefore from the nature of the case before the hearing of the j, 

The ptovisiona of this ride ire not intended to come into operation j 

an application has been made under r 18, ante (C) The practice is to tc ® ^ 
a summons railing on the other party to show cause i\ hy an I'suc ■‘iiowa n 
framed (7) Wiere an order is mode under this rule by the Judge m Cinic 
the amt should be set down for the trial of the particular is'^ue as woll 
cause itself i\hen it comes to n liearing before the sime Judge (S) 
under thi<i section is not a “ judgment *' ami no appeal he« from it {^) 

3 21 Where any party fails to comply with any oid^ 

Non comphanee with answer interrogatories, or for 
order for discovery inspection oj documcnts, ]ic shah, if a plain 
be liable to liavc Ins suit dismissed for want of p ro^cen i > 

KftUy Kwsen TajM^ ^ 

{IS07J, Suthctland > 

IOC SOS ntp an (is^) , _ 


tn IbrnanTYv tliim-innOSVUi) SCh S2G 
(2> 1!> . Airt^«trth v Wtllmg (J900) S 
a. 31G 

(3) 2 K B 211 

and rt-f i Ifpinfmaiin 18 T»mM 

n U5 f liovrinB tfat ca^p 
H) \nn Vr , nMu (o O 31, r IOa 
I') \I mwlllo} f Null ilboy, r 11 fS 
'' f AHianndra Nath i 


(ft) Db»i>* r Z ^ 

rmom) 
m i* 

(R) Jb nt I* !>7i 
(0) VfKtirj of Slalo 

r n 111(1^2) 
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and, if a defendant, to lia've his defence, if any, struck out, and 
to be placed in the same position as if lie had not defended, and 
the party interrogating or seeking discoverj' or inspection inaj 
apply to the Court for an order to that effect, and an order may 
be made accordingly. 

Default — This rule, which la taken from English 0 31, r 21, is a highly 
penal provision (1) It is not imperatn e (2) The pnrtj is only liable to, etc 
There must, m the first place, he an order which has been disobeyed, and, there 
fore, as regards intenogatones, no action can be taken under this section until 
an order has been passed under r 11, ante (3) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort (4) An onler 
will not be made unless the Court is satisfied that the plamtifi is endeavouring 
to avoid a fair disco\ery(5) If the parties concerned are jtardanashxn ladies 
this should be taken into account (C) But the rule has been framed to prevent 
not merely contumacj but procrastination,(7) and the Court will not go on staying 
proceedings for e\ er , it may expel them altogether from the Court (8) The 
Court may dismiss the suit or strike out the d'^fence And m the High Court 
the party in default is oho liable to commitment for contempt (0) 'IMicre a 
defence is struck out and a decree is made, as in an undefended cause, the decree 
IS not cx ports within the tneaniog of 0 IX r 13, so as to allow of an ippUcation 
to set it aside under that rule,(iO) or in respect of the remedy of appeal (11) 
It has, however, been held that a part) , against whom an order has been made 
striLing out his defence, may come in and seek to set it aside on showing good 
grounds (12) This is because such an order is an interlocutory one as regards 
which the Court has a wide discretion It is, however a different mitter when 
such interlocutory order not having been set aside, a final decree is pa««ed (13) 
An order dismissing a suit under this rule is a decree, and is appealable (1 4) and 
an order purporting to be made under this rule has been tevt»od (16) 'While 
there may be an appeal against an order di'mi^smg a suit or a decree passed 


(1) Tttyerovsi Grant, \\ N (75)201 atp 
229 

(2) Ilartlej » Owen 54 I T 7o2 , 
Kennedi t Ljcll, W (82) 137 

(3) rrem Sutli t Indro ^ath Bann'rjc 
18 C 420 421 (1891) ft* on/< p 7S7 

(4) See Shim Kissor Vlundtec i Shosbe 
Bhoosun Bim-as 5 C 707 (1880), Kbaja 
Asscnoolv Joo t Khaja Abdoot Aziz 9 C 
923 (1S83) 

(5) DinTillK.rs r Vfjvrs, \\ N (1.3) 5S 
A\il80nt RaffaloTitch, 7 Q B D 553 

(G) KaUinBibir Ur Husain, 8 \ 20 » 
(issr.) 

(7) T«jvroist Grant, M ^ 1875 229 

(8) Rep Liberia • Roie 1 App. Cas. H3 

(9) Ha-wnlloyr C< Johangir 7B 1 
(ISSl), ae<a!«o NiTivahoo r I»arrtamla« 7 


B 5(1882) 

(10) Kesharia Accomar i Potooah Sett, 2 
C W N 676(1893) ChnnmLiilt (-hninmvn 

(11) CbumiiLalt Chamman Lai 7A 159 
{I8S4) decided before the amendment of a 
510 of the last Code, which ga^o an appeal 
from an ex jnrtt decree As to appeal n* 

ptKt 

(12) Kbajab Assenoola t Khajah Abdool 
Mu 9C 023(1883) dtot w next case 

(13) Kesharia Accomar t Potooih ‘k'tt, 
2C V\ ^ 6-0 atp C"9(189S) 

(14) Mabarajadbiraj VJansingji r Mehta 
Ilarihairam, 19 B 307(1894), andinChunm 
IaIt CbammanLal 7A 159 100(1834) 

(15) Dhapi r Ram IVrsha I 14 C 708, at 
P 777 (1837) 
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after striking out a defence, if on sncli appeal it be held that the order «^5 
justified, It IS not open to the appellant m tlie latter cast to enter into Itis defence 
on appeal, for otherwise lie •nonld be placed in a better position id the appeal 
than in the first Court (!) Tiio result of tlic defence being strucl out and tk 
order striking it out afiiriued, is that the party is placed in the same position as d 
he had not defended or (to use the words of the last Code) appeared and ansireKd 
Tins rule is the only provision under which n defence can be struck out Tit 
Court has no powc’- to strike out a defence for failure of the defendant to appear 
in time (m pursua ' civen by him to the Court) for fwtfcff 

C'^mination as a j 

22 Ajiy fayty ai the trial of a swt, use tn eudtnce 
Using answers to one Of more of the ansuers or any fort oj 

Menogaiones at Uiat Qy^ aiiswei of the opposite party to inierro^ 
tones mthout putting in the others oi the tihole of such ansiccr 
Prond^ aUiaijs that m such case the Court may loot at the 
of the ansivers, and if it shall he of opinion that any others 
are so connected with those put m that the last mentioned avsitrf 
ought not to he used mthout them it may dnect them to he pvt 

Method of usmg answers — n*gird& tins Cotton, hJ, 

Undez the nen rules the plaintiff can rend one passage tvJthout refenm? 
the uholc even ot the same paragraph md I thinl no Judge Mould o”o" <* 
defendant where he had made ajz admi«azontoroad vMth ita pa^^a.,? 
not connected ifi sense or substance with that adnu «on, even if he bed 1 
in a etatement submitting that he wan entitled to do so and chmuflg ‘j'’ , 
OI course when an admiasion is re id even thing ought to be read { 

oonncetcci with that admission but I thml it would bcvnongfortliedeietna 
and lie would not bt allowed to tr) to bmsj in matter winch was ntt in 
wa> connecteti with tlie matter adoutted ’ 

23 This Older shall apply to minor placntijf^ 

Order to npfihj to defendants, and to the vert faemh a 

""nocs (fuanhans for the suit of permni 

ihmhdifii 

Persons under disability — Ve notes to r I, “Oppfi'’i*e j 
nspa there cited 

(t) Bin GtrUola Dcb> v ltj>indm Hath CO(lUil) _ •. »nJ 

Vii Itcj? App Cal H r 4ton0O2 1 Jnm> (3) Kcnn^li 27C H 

1*104 , lln\kcn 1 J , I* 5 1 - * 

(«) \A-njJi'Mt f ^ttl-arofj S2 M J J 
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after stnkiag out a defence, if on such appeal it he held that the order \-s 
justified It IS not open to the appdlant in the latter case to enter into Insdefecce 


he had not defended or (to use the ■words of the last Code) appeared and aasweied 
This rule is the only provision under which a defence can be struck out 
Court has no power to strike out a defence for failure of the defendant to apperr 
m time (in pursuance of an undertaking given b) him to the Court) for fuitlu 
examination as a MVtness for the opposite side (2) 

22 Any 'party may^ at the Inal of a suit, use eiidence 
Osing answers to one or more of the ansuers or any fart oj 

interrogatones at trial answer of the Opposite party to Ullcriogo 
tones without putting the others o) the whole of such 
Prouded always that vi such case the Coutt may lool at the lom 
of the answeiSy and if it shall be of opinion that any otkrs cj tlon 
are so connected with those pul in that the last mentioned 
ought not to he used without them if may diiect them io he put 

Method of using answers — \s tcgvnU thn Citton, hd 
Undu the new iuIch the plaintiff can nod one passage without ii(cn»e ” 
the whole evm of the same paragraph ind I thml no Judp,o uo»U “p ' 
defendant where he had made an admis'^iontoread with ita pass-ao^ wlnri 
not connected in sense or substance with that admipwon, even 
in a statement submitting tliat he was cutiiled to do *50 and cUmnug ‘p. 
Of course whenan admission is read even thing ougJit to Leml whicliis 
connected with that admission but I Uiuil it would be irro«o for the deh* ' ‘ 
ind la would not l« allowed to try to bring in matter wJuch ^ 

way ronncitod nitli the matter oduiitted 

23 This Older shall apply to muwr phnnhjf 
Ordtr to ap}!^ to difendaiitSy and to the not friend'* | 

"inors (fuaifhans foi (he siul of piiDoif* 

di\nhih(y 

Persons under disability — ^Sec notes to r 1 Oppo’-dc i 
cahca there cited 


^1) fem GinijaU DcLi i U|>cndr) Math fiO(l')ll) • *n>t 

Va Ilcj Aj p Cal H C -l-l of I JOJ I J me (J) In I jiU e K<j i < b 
IJ(M . bcn Bu «n I J «l < i 

(.) \a ulcvil r ^inCaran .2 M I J 



ORDER XU. 

Admmions. 


1. Any party to a suit may giie notice, by Jiis pleading. 
Notice of arfmiasjoi) or Qth&rwisc tJt uritiiig, that he admits the 
truth of the whole or any part of the case of 

any other party 


Admissions generally — This is r 1 of English 0 32 jidnussions iiny 
be considered as being (A) On the record , which uiaj be (a) Iclual i e either 
on the pleadings (00 VI , VIII ), or m answer to interrogatories (0 XI ) 
(6) /mplted, from the pleadings ot (h) AdmtssioTU beiueen the parUc$ , wliicli 
may bo (c) by agreement , (d) by notice (0 XII ) (1) As regards the first 
chss, facts alleged posituel} iti a pleading must be taken as admissions b) tlic 
part} alleging them or if such facts are admitted b) the opposite party m Ins 
pleading or otherwise in imtmg the} may be read as admissions against him 
unless m either case such party be an mfant, lunatic or of unsound muid (2) 
^\dmis8ions of plaintiSs right nn} be obtained by liim by means of interro 
gatoties (3) As to what is a siifiicient admission by affidaait m answer to in 
tcrrogatotic-., see note (4) ‘ \ny statement made by a man on oath nn} be 

used against him as an admi iion (5) As regards (b) of class (1) these arise 
where one part} has not spccificall} dealt with some allegation of fact in the 
opposite party s pleading (C) or has denied itc\-asnely (7) As regards admls^lons 
b} agreement between the parties see reference (8) A party intending to rch 
upotisucU admissions should be careful not to leave an} fact to be mctel} inferred 
from them for if lie does lie will not, on appeal be allowed to adduce evideiue 
as to such fact (9) 


Costs — ^Thc object of ubtaimug adnussious i:> to pricludc the mcesbit} 
of proving documents or facts admitted, and the party unreasonabh refusing 
or npohctiug to admit au} documents or facts when lalh il u] on to do so ma) 
lie c rdered to p ly the costs of proof (111) 


2 Ditliei inity may call upon the othei purt) to admit f*. ist 
/^oi ce to «<//»/( doeu* >tuy document, saviug all just exceptions, 
msots* and in case of refusal or neglect to admit, after 

such notice, the costs ol proving any such document shall be paid 


(1) Ann I’r nuto to O 33, r 1 >*e J> 

O. I’ 4&4-9 . D C F 1 2sS, u (t) S«rton 
IC3 lSO-2. Chittj Vtch.477, ChitlyF 334 7 
(3) SwD C P 4M,4S9, see O MIX 

(3) Ut G<-a.r C4»UiI 30 C I) Bnt 
»,-«CUrLor a,U \ (jO) 130 

(4) 1) C P 491 


(5) P<T Jesacl M R Lx part* Hall 1 I 
C D p. •>^ 

(«) See o a in 
(7) lb. r 4. 

(a) Ste D C P 493. 

(9) Swdeis r Sandrra, 19 ( D 373. 

(10) Ru1f« 3. 4, • ta/m 
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liter striking out a defence, li on such appeal it be held that the order w»s 
justified, it IS not open to the appellant in the Httcr case to enter into his defence 
on appeal, for otherwise he 
than m the first Court (1) 

order strilnng it out affirmed r- j ~~ i ~ ^ 

he had not defended or (to use the words of the last Code) appeared and answered 
This rule is the only provision under winch a defence can be struck out Tie 
Court has no pow er to strike out a defence for failure of the defendant to appear 
m time (m pursuance of nn undertaking given by him to the Court) for furll tr 
examination is a witness for the opposite side (2) 

22. Any 'party may^ at the trial of a suit, use in eiidciice 
Using answers to ciny onc or iuore of the answers or any pari oj 
interrogatories at trial aiiswet of the oppositc party to viterTogd 

tones mthout putting in the others o) the whole of such miat 
Pronded always that m such case the Conit may lool at the uhole 
of the answers, and if it shall he of opinion that any ollicis 
are so connected with those put in that the last mentioned ansint'' 
ought not to he used without them, if may dneci them to he put lu 

Method of using answers — A-s ugaids tins Cotton, LJ, wiJ (3) 
“ Undei the new rules the plamtill can icid one passage without ^ 

the whole e\cn of the same paragiapli, iiid I think no Jiidgo would “ o'' 
defendant whcichehad made an idmissioiitoicad with iti pwOoC wh>r " 
not connected in sense or substance with that admission, even if he ^ 
m a sUtement submitting that he was entitled to do so and clamnug hi c o 
Of course when in admission is read even thing ought to bo read winch ^ ^ ^ 
ronnccted ivitli that admission but I llimkit would be wrong forthede cn ^ 
ind he would nut be allowed, to try to bring in matter which wn'* no 'n 
way connected with the nuitter adnutted ” 

23 Tins Older shall apjji/ to mvwr fhmt'!!' 

Order to apply to defendants, and to the nrrl fucn ^ 
»»nors (juauhans foi the <11111 oJ penou^ 

disnhilitif 

” "J 

Persons under disability — ^Sce notes to r 1 , " Opposite 1 “ 
cases there cited 

(]) bm GinbaU Dcl>i v UiHndro Natli TiOflOU) . , ^ aoJ 

Sen Reg App CaJ II C.4tof UKliJ June, (. 1 ) In litlU K.nnfsl) ‘- 
1004 , Bto I J * >• ' * "'* 

(2) In-'mlciil I ‘sinlwArun, 22 M L J 



ORDER XII. 


1. Any ‘party to a suit may gtic notice, by his pleading. 
Notice of adnuii.on Of Otherwise in uriling, that he admits the 
truth of the whole or any part of the case of 

any other party 

Admissions generally — This la r 1 of Knglisli 0 32 Adm^sions niiy 
be considered "is being (A) On tbc record , which inaj be (a) Iclual i e either 
on the pleadings (00 M, ), or jn answer to interrogatories (0 XI) 
[b) Implied from the pleadings or (h) Admtssioiis bctiicen the parties , wliicli 
may be (c) by agreement , (d) by notite (O XII ) (1) iVs regards the first 
elass, facts alleged positiaelj m a pleading must be taken as admissions bj the 
party alleging them, or if such facts are admitted bj tlic opposite party in his 
pleading or otherwise m wTiting the) lua} be read as admissions against him 
unless m cither case such party bo an infant, lunatic or of unsound mind (2) 
Admissions of plaintiffs right nn> be obtained by hun bj means of mterro 
gatories (3) As to what is a sufficient admission by aifidaMt m answer to m 
torrogatorios, see note (4) ‘ Vnj Matemcnt made by n man on oath ins) bi 

used against him as an adiiii ion (3) As regards (5) of c1a«s (1), these arise 
where one party lias not spccificallj dealt with some nIlCg,ation of fact in the 
opposite party s pleading (G) ot haa deuml it ft\ asively (") As regards admissions 
bj agreement between tlio patties see reference (8) A party intending to rel\ 
upon such admissions siiould bo careful not to leave anj fact to be merelj inferred 
from tlicm, for i£ he does he will not, on appeal be allowed to adduce ovidem c 
as to such fact (9) 

Costs — The object of obtaining admissions is to preclude the incessit} 
i)£ proving doeuments or facts admitted and the party luiteabonahl) refusing 
or iiejecting to admit anj documents or facta when (alh d iq on tu do so inaj 
be ordered to pay tlie costa of proof (lH) 


2 Either party may call upon tiie otbei parU to admit I*. 
Notice to admit decu- dolumcnt, savuig all ]ust exceptions , 

meats. and in case of refusal or neglect to admit, after 

such notice, the costs of proving any such document shall be paid 


(1) Ann l*f note lo U 32 r 1 1) 

a P 464 9 . 1> C t f J>S, a (t) Seioa 
1C3.180-2. Chitty Vrch.47*. ChittyF 234 7 

(2) Sc.* l> C. P 4C4 4i>9 , O V III 

(3) Ut Crn.r C*»U11.20C D ol » Bat 

C..W N toaifvo 

(4) 1) C P 401 


(5) Per Jc«9cl M It Lt parte Hall IJ 
O D p, .>!»3 

(6) Se« O \ HI 

(7) lU r 4 

(a) tjee D C P 49i 

S>wdenc S4ndfT«. IOC D 5*3 
(10) Itulra J 4. • %»f,i 

J 4 
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hy the party so neylecliny or refusing, whatever the result of ih 
suit luay be, unless the Court othenvise directs , and no coats of 
proving any document shall be allowed unless such notice w 
given, except where the omission to giie the notice is, in the opinion 
of the Court, a saving of expense 

Notice to admit documents — ^This rule, 'winch has been considerally 
remodelled anil is with some slight alterations, the same as the English rule 
n tah( n from 0 32, r 2 For form of notice see No 127 m Schedule I I’artH 
of the former Code and tho next rule A fuller form is gi% en in the Vnaua! 
Practice Vol II Appendix B No 11 The rule is enacted for the facility of 
proof and saving of costa The rule has been held to extend to all documcDti 
which a party proposes to adduce in evidence, and whether in possession or other 
wise tvnd even though the opposite party has stated that he would not admit 
them (1) According to the English practice, if a party does not 8S^e all ]ud 
exceptions he is precluded from objecting to the admissibdity m e^^dence of the 
documents admitted (2) Though that may sometimes he the case here it 
would be necessary to consider in certain instances, ej a question of stamp 
and jiossibly m others wliHlicr the admission of tho party could render thst 
admissible winch the law says should not be admitted Further, on adimUJO^ 
with the “ saving that a document is a copy merely dispenses with proof th® 
it IS a copy It docs not however dispense with proof of citcumstaaccs jxr 
milting Secondary evidence being given Admissions of documents hetwe^n 
CO defendants to which tho plaintiff is not a party cannot bo entered ascMd^^w 
against him (3) If the patty having notice fails to prove the documents f ® 
party refusing to admit will not be made liable for tho costs of the unsuccesstu 
attempt (4) This also appears from the words of the rule which iniplj succor* 
proof 

Notice to admit facts — Tins section is limited to documents 
tho EngliHh pr letice (0) however and that of the Calcutta High Court (C) no • 
may be giM.n to admit specific facts, and in case of refusal to admit the psr / 
so refusing pays the coats of proving such (acts unless the Judge certified t la 
nifiisal was reasonable Xhe form of notice and answer are given m tho / 
Practice, Nos IJ and 13 in Api>cndix B , and m forms 269 h (1) ^ 

t alcutta High Court Rules See as to admissions for purpose of trial u 
Evuhnei \rt 4tlicd p 319 The Code now provides in r 
as t » facts 


3 A notice to admit documents shall bt Vorin 
Appendix C, with such lariation'^ tt** 
stances may require 

to llifl msufTicjtncy of tho *tAniJ' ^ 

T*ylor,I-v, 1724- \ 0th rl 

(»> D ia*t l-ukc 21 C D OH 
(4) Slrftcpy I Rtftkp 7 1 A 1 ii ol r > 
PtUra 1 C & K 270 Krt'tmm'' 

1) 4. L fin 
(f) O 32 r 4 
(0) Cal H ( nil « 


Fotm of notice 


(1) UitUr , 8 M & W 388 

fc-ixnuri Huroueh 0 If &W 425, a* to 
i g notice i4j admit proof of j hotogni|1icr, 
Kpo J ji*t ‘>ton h u*o Ix riio Boanl t > Kforu 


xbal> 
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4. Any party viay, hy notice tn anting, at any time not later 
„ , ^ , than nine days before the day fixed for the hear- 

otice oa mi facts otlicr party to admit, for the 

purposes of the suit only, any specific fad or facts mentioned in 
such notice And in case of refusal or neglect to admit the same 
within SIX days after scriice of such notice, or within such further 
time as may he allotted by the Cowl, the costs of pioving such fact 
or facts shall he paid hy the party so neglecting oi refusing, uhat- 
eicr the result of the suai may be, unless the Court otherwise diiccts 
Proiided that any admission made tn pursuance of such notice is to 
he deemed to he made only for the purposes of the particular suit, 
and not as an admission to he used against the party on any olhei 
occasion or iiifaiour of any person other than the paity giving the 
notice Provided also that the Court may at any time allow any 
party to amend or withdraw any admission so made on such teims 
as may be just 


“ Not later than nine days before **— Eoglisli 0 32, r 4 Tins ex 
picssion o{ time is unusual and might be construed to be identical Mith clcai 
da^s, ’ 1 e , exclusivel} o! both the da} o! sciMce of the notice and the da} 
named for hearing Iho da) of service is m England excluded, and the word 
‘ before ’ appears to exclude the da} of hearing (1) A notice to admit facts 
should, where practicable, su^ietscdc mterrogatones (2) This notice lua} be 
delivered with the statement of claim and the Court cannot set it aside as im 
proper The defendant’s onl} course is to refuse to answer it which he would 
do at Ins peril as to costs (3) \\ here plaintiff disregarded a notice under this 
rule given by the defendant the latter was allowed to administer inUrro 
gatoncs (4) 

“ Any other party ’’—ScHiWc these words mean an) opjiosite party as 
m 0 XI r 11, ante (5) 


5. A notice to admit facts shall be tn Foim No 10 in 
^ , . Appendix C and admissions of facts shall be 

forme/ adimssvons * * « ir ,, # j .» , 

ijt iorm No II in Apjiendix C, with such 
tariafwns as cucumstances may require 


6 Any paiiy may at any stage of a suit, uhcre adnusswus 
Judgment on admit of fact Jiaie hcenmade, eilhcf Oil the plcodings, 
siont or otheriiise, apply to the Court for such fudg 

ment or order as upon such admissions he may hr entitled to, uithout 
waiting for the ditcrminalion of any other question hcttcceii the 


(1) Vnti Pr.nototoO 32, r 4 

(2) O 1l,r 2 BudfcpclUtUi I ,\V \ 
I ITO 


(3) Cr»*li.r.l r a orlp\ U N (>3)liS. 

(4) IlellK-r r Wlai, V\ \ (^4) 9 

tS) «^UK>'»nr WiilVin^ K Q TV I> 12> 
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hy tile parfcy so neglecivng or refusing, whatever the lesult of tb 
suit may be, unless the Court othenvise directs , and no costs of 
proving any document shall be allowed i^jdess such, notice w 
given, except ivhcre the onussion to giie the notice is, tn the opinion 
of the Court, a saving of expense 

Notice to admit documents — This rule, which Jns hecii consnIeraW/ 
TftmotipUed md is ^iith sonic slight alterations, the same as the Enjiah iu!f 
H tiken from 0 32 r 2 For form of notice soelfo 127 in Sciecloit I Partil 
of the former Code and the next rule A fuller form is giicn m tie Aasiid 

Practice Vol H Appendix B No 11 The rule is enacted for the fadhtj" d 

proof and saving of costs The rule has been held to extend to all docuoieiiW 
which a party proposes to adduce in pvirh*nce, and. whether m possession oroflfr 
wise and even though the opposite party has stated that he would not aihmt 
them {!) According to the English practice if a party does not save all ju-'i 
execpiions be is precluded from objecting to the admissibility in evidence of tls* 
documents admitted (2) Though that maj sometimes be the case here d 
would be necessary to consider in certain instances, ego, questioa of 
and possihh lu others whether the admission of the party could rcudvr that 
odmissible which th-' law says should not be admitted Further, au adiuissioa 

With the saving that a document is a copy nierciy dispenses with proof 

it 18 a copy It docs not however dispense with proof of circmBStiuccs prr 
mitting Secondary evidence being given Admissions of docuaienfs hetveen 
CO defendants to which the plaintilf is not a party cannot be entered as cvideuf® 
against him (3) If the part) having notice fails to prove the documents tie 
party refusing to admit will not be made liable for the costs of the unsucceMjuj 
attempt (4) This also appears from the words of the rule which impb snccev. fu 
proof 

Notice to admit facts —This section is limited to documents Fti'ltr 
the English prictice (5) however and that of the Calcutta High Court (6) no iw 
may be given to admit sp'*cjfic farts and m case of refiisvl to idalit, the pa > 
'io refusing pajs the coats of proving such facts unless the Judge certificsthii^ ‘ 
refusal was reasonable The form of notice and answer are given m the 
IVactne Nos 12 and 11 m Vpjvendix B, and in forms 269 h (i) W ° ** 

f’lleuffa High Court Rules Sec as to admissions for purpose of triiM'' ^ 

b.vnhnc< \rt Ithcd p 3J0 The Code now provides m i 4 port, fi’t ' 
as to facts 


3 A notice to admit docimienfs shall he in rorin -lYt) ^ 
Fom of„ooce Appendix C, with wch lanafiom n‘t circi 
stances may require 

(1) IlNinri s M .t IV 3SS l« llie imiiflicitwoy <j/ lio 

^}H-nc«r , iJoroufiJ, OM & \V 42J, at la Taj/or Ik §721 i 01 h«l 

j,i»ing nuliet* 1 1 iUimt proof of jliolograiher, (J) Doldtt 25 C O Cl/ ^ 
Ka»l Slnni finujo J^unto BoMii r \ rcUjrut (4) Straecy t lilaUt' 7C ^ ^ l^r <i 
»[Twrryl.o fJs9*j 2 fit C7J I\fr« f C Ah 2'0 l-wminr 

(2) Van r Ul (tmsion SDiivrJ N S 767, D 4, L 817 

I luj tin r vv Oft 831, in irliicb a pally (5} rt 32 r 4 

H*» 1 rl I ,u,t I u> iwlu In I fmiu ol jpcluig (b) (at 11 C ml \0 ^ 
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4. Any fariy nxay^ hy notice t» uriting, at any time not later 
„ . , than nine days before the day fixed for the hear- 

otice io a mi fac 3 other party to admit, for the 

purposes of the suit only, any specific fact or facts mentioned in 
such notice And vi case of refusal or neglect to admit the same 
within SIX days after seruce of such notice, or within such further 
time as may be alloued by the Couit, the costs of pionng such fact 
or facts shall he paid hy the party so neglecting or refusing, what- 
eier the result of the suit may be, unless the Couil otherwise directs 
Proiided that any admission made in pursuance of suck notice is to 
he deemed to be made only for the purposes of the particular suit, 
and not as an admission to be used against the party on any othei 
occasion or infaiour of any person other than the party giving the 
notice Provided also that the Court may at any time allow any 
party to amend or withdraw any admission so made on such terms 
as may be gust 


'* Not later than nine days before ’’—English 0 32 r 4 This c\ 
pression ol timo is unuaun! and might be construed to be identical nitli clear 
da^s tc, eiclusuely ol both the da> of service of the notice and the daj 
named for heating The daj of service is m England excluded and the word 
“ before ’ appears to exclude the da) of beating (1) A notice to admit facts 
should, where practicable supersede mteirogatoncs (2) This notice may ho 
delivered with the statement of claim and the Court cannot sot it aside as im 
proper The defendant a onl) course w to refuse to answer it which he would 
do at his peril as to costa (3) \Mierc plaintiff disregarded a notice under this 
rule given b) the defendant the latter was allowed to administer interro 
gatories (4) 

“Any other party ” — Sothlc these words mean an) opposite party as 
III 0 M r 11, ante (5) 


5. A notice to admit facts shall be in Form No 10 m 
^ ^ Appendix C, and atfmtssiousf of facts shall he 

tn Form Ao II tn Ajipendix C, with such 
lariatwns as ciicumstances may require 


6 Any paily may at any stage of a suit uhcre admissions 
Judgment on admit of fucl Jiaic been viadi , either oit thc pleadings, 
siont or otherwise apply to thc Court for such gudg 

or order upon such admissiOHS he may be entitled to without 
icaiting for the (?tfcr»uHa/iort of any other question between the 


(I) Von I'r nutotoO 32 r 4 
(.) 0 31, r 2 ndwotlarVer t ,\\ N 
(n) 130 


13) W \ (n3)1 3 

(4) llelWrr \ {^4)0 

(5) irQ n P 12. 
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the party so negledmg or refusing, wliatevcr tie r&ult of tic 
suit may be, unless the Court otherwise directs , aud uo coats d 
proving any documezifc shall be allowed unless such notice is 
given ^cept ivliere Oic omission to gite the notice is, in the opinion 
oj me Court, a saving of expense 

Notice to admit documents —This rule, which has been ronsitJtraW/ 
remodelled aad is with some slight alterations the same as the Cnjish rule 
istakenfromO 32 r 2 For form of notice see No 127 in Scheduk I PartU 
01 the former Code and the next rule A fuller form is gnen in the UinuaJ 
Practice Vol II Appendix B No U The rule is enacted for the facilitj- o! 
proof and siting of coats The rule has been held to extend to ill documcati 
which a party proposes to adduce in evidence, and whether m possession or otirr 
wise and even though the opposite party his stated that he would not aiwt 
t eni (1) According to the English practice if a party does not sa'e all ju t 
exceptions he is precluded from objecting to the admissibiht} in cndence of tie 
documents admitted (3) Though that inaj sometimes be the cise bert 
would be nocessart to consider in certain instances a (jucstjoa of sfamp 
and possihlr lu others wh'-tber the adiiussion of the partj could render list 
admissible which the law sa>8 should not be admitted Further an aihms> on 
with the saving that a document is a copy nierclj dispenses with proof fist 
it 18 a cops It does not however dispense with proof of circmnstances pei 
mittmg secondary evidence being gi\ea Admissions of documents betiww 
CO defendants to which the plaintiff is not a party cannot be enteted as ei iJeUfo 
against him (3) If the party having notice fails to pro^e the doeuwo^*-'' 
party refusing to admit will not be made liable for the costs of the unsuccpfi«“ 
attempt (4) This also appears from the words of the rule which iniplj smci^f^i 
proof 


PractKc Nos 12 and 13 in 
( alcutta High Court Rules 
1 Md nrc \rf -Ithcd p 310 
I'J to fart? 


3 A notice to aihnit documents shall he in /^onn ^ 
rom of iwtice Appendix G, with such xaridUon^ ai cticu’> 
5fancc5 may requite 


IJ) Jl llor I 8 3 r I U 388 

ls|«nccr r llorough 0 3f AW 4i5; aa to 
suing rtolitv lofljHi timofofihottigr»|Jnr, 
i-iv Tiiftt Mon ftouse Lon o Boar 1 1 \ etom 
»rr«frj (aj (too ) 2 a 5-1 
t.) %an • UJ (ntgion 2D wl \ •! 757 
' Wj I n r ly v> J p t a3l, in which a ptrty 
1144 h 1 ) iioi I Ix) jmlu IcJ from n) Jrctlng 


lo Ui jiuuf) cjc/ioy of 1/ 0 
T«jlor > 1 ’ JWt 1 £K/>«J 
(3} Dotldrfi TiiLc -5< P 
(4) ‘itrucvy t JJ/alc “C S P ^ 

Pilrw ;c AK 2<0 

PAL 817 
( )0 32 r 4 

(a) r*l H < nil *, O tv 2 >3 P 
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4 Any \'>ariy imy, hy notice iLriimg, at any time not later 
, than nine days before the day fixed for the hear' 

Notice to admit facts jj ^ ^ , j , r jj 

mg, call o» any other -party to admit, for the 
purposes of the suit only, any specific fact or facts mentioned in 
such notice And in case of refusal or neglect to admit the same 
iviihn SIX daijs afier scnice of such notice, or uithin such further 
(line as may he allotted hy the Cowt, the costs of proving such fact 
or facts shall he paid hy the party so neglecting or refusing, uhat- 
eier the result of the suit may be, unless the Cowt olhciiiise directs 
Proiided that any admission made in pursuance of such notice is to 
be deemed to he made only for the purposes of the particidar suit, 
and not as an admission to he used against the paity on any othei 
occasion or mfaiour of any person other than the party gnnig the 
notice Provided also that the Court may at any time allow any 
party to amend or luthdraw any admission so made on such terms 
as may he just 


“ Not later than nine days before "—English 0 32, r 4 Tins c\ 
prcssioQ o! time is unusual and migbt be construed to be identical clear 
dajs ’ I e , ezclusiNel} of both the da> of scrMce of the notice and the da} 
named for hearing Tlie da} of serMce is iii England excluded and the nord 
before appears to exclude the da} of bearing (1) A notice to admit facts 
should where practicable supersede interrogatories (2) This notice may bo 
delivered with the statement of claim and the Court cannot set it aside as im 
proper The defendant s onl} course is to refuse to answer it w hich ho would 
do 'it his peril as to costs (3) ^\here plaintill disregarded a notice under this 
rule given by the defendant the lattir was allowed to administer interro 
gatones ^4) 

" Any other party ” — SenUe these words mean an} opposite party as 
m 0 "'v.I r 11. enUe (5) 


5. A notice to admit facts shall 6c t>i Form No 10 in 
, , Appendix C, and admissions of facts shall he 

Form of aamissons -ir . . < .t . 

in form No 11 in Appendix C, uith such 
lariations as circumstances may require 


6 ^Iny party may at any stage of a suit, iihcre admissions 
Judgment on admit of fact Jiaie hceu made, either on the pleadings, 
or oihtnuse, apply to the Court for such judg 
incut or order as upon such admissions he may he entitled to, iiithout 
imiting for the determination of any other question Icticcai (he 


(1) ten i’r.nolotoO 33, r 4 
(.) O 3l,r 2 aidMH^dwVer t N 
(Ji) 1*50 


(3) rdr W \ {'3)1 i. 

(4) Ueliwrr Ulu, M N (»1)0 

(o) Srollmwnr IfQ n P I’o. 
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Pr«te Si r r t “■* S'* ““ Ui t.e teiu 

p-~f aid li, 'naeteJ fi- & £,.1-^ 

which a Darrv n ’ ^ ^*^^**^ j encni ti> all (i-Lcri^s i 
th-mM^ s opposite partr hi3 :,tjtcd that ie wocii ElS J-i:.-: 
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almiM Th'\ r? ^ admission of the partr coalJ reefer hi* 

t tt rh I ^ admitted. Father, as 

It 14 -i <*ftTvr- ' T’ I ^ drvumeat li 4 copy merelr diipeuaes wh proof t-JJ 

a:3p^n^mth^roofofc:rcii=:.tai:uSfC 

ci>fi(»frnd'ini-« » 4dmj*3ioD3 of docuc^s** teWea 

a-’am^t him T< ^ unotapartreanaot beeateredaierwc * 

partv « I * 4 *^^ faario 5 notice fails to prove the docaewsta t-e 
U^mpt ( t) Thii a],o app-ar, from the trorda of the rule, which iniple.=cce - ‘=3 
fact3.-Thu section .a hauted to dorunieii-i 

^ ^t:naJiahpra^{ce(j)hoffvver and that of the Calcutta Hish Cour^fo) c.r « 


* ICi Jr i ^Pr-endu: B, and m forms JtTs E fl) {^} 

P%ihr.f I *♦ ^^3es Ve as toadmtsjions for purpoae of fRjI 'J'"'- ” 

i ) fvti * '*^ ^ now pro, njp3 in r 7 , ptn*, for on - 7 

3 ,1 iio/ifc to aihmt documents slaU he ux Forxn -Vp ' ■“ 

form 0/ notice elppendix C, XTith such lunatious as on 

stances xnatj require. 
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4. Any 'paity inay, hy notice in writing, at any time not later 
than nine days before the day fixed for the hear- 

Not ce to admit facts >» ^ •' .7 , j . /• .7 

^ ing, call on any other party to admit, for the 
2 )urposes of the suit only, any specific fact or facts mentioned in 
such notice And in case of tefusal or neglect to admit the same 


within SIX days after seiuce of sucJi notice, or within such further 
time as may he alloued hy the Court, the costs of pioiing such fact 
or facts shall he paid hy the paity so neglecting or refusing, what 
eier the result of the suit may be, unless the Couit otheiuise diiecls 
Provided that any admission made «» pursuance of such notice is to 
be deemed to he made only for the purposes of the px^^ticular suit, 


and not as an admission to be used against the party on any othei 
occasion or in favour of any person other than the party giving the 
notice Provided also that the Court may at any time allow any 
party to amend or withdiaw any admission so made on such terms 


as may he gust 


“ Not later than nine daya before ’’—Euglisli 0 33 r 4 This ex 
pression of time is unusual and might be construed to be identical mth clcai 
da^a i e , e-^clusively of both tbe day of service of the notice and the day 
named for hearing The day of service is m England excluded and the iioid 
‘ before appears to exclude the day of hearing (1) A notice to admit facts 
should viheio practicable supersede interrogatories (2) This notice may bo 
delivered with the statement of claim and the Court cannot set it aside as im 
proper The defendant’s only course is to refuse to answer it which be would 
do at his peril as to costs (3) Where plaintiff disregarded a notice under this 
rule given by the defendant the latter was allowed to administer mterro 
gatories (4) 

“ Any other party ” — SembU these words mean any opposiU party as 
m 0 XI r 11 flj le (5) 


5 A notice to admit facts shall be t» Form No 10 in 


Form of admiss ona 


Ajipendix C, and admissions of facts shall he 
in Form No II in A 2 )jjendix C uith such 


lariatioiis as cvcumslanccs may require 


6 paity may at any stage of a suit, uhere admissions 

Judgment on admia of foct haic been made, either Oil the plcadiiigs, 
SO"* or othernise apply to the Court for such judg 

mciit or order as upon such admissions he may he entitled to uithoul 
waiting for the ditcrmiuation of any other question letweax the 


(1) Van 1 r nulo to O 32 r 4 (3) lYawf rO r Cl orl<j \\ \ (s3) 1 iS 

(2) O *ll,r - ft J soc I larVo r < ,\\ N (4) Uellrrr Utis, U N (lyl)J 

( H) 130 to) "^colltTiwnr VVfttLin^ IGQ R D 12o 
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by the party so neglecting or refusing, whatever the result of th 
suit may be, unless the Court otherwise directs , and no cost* d 
pioviug any document shall be allowed unless such notice u 
given, except where the omission to give the notice is, tn the opnm 
of the Cowtf a saving of expense 

Notice to admit document*? — This rub, which has ken consiit rsU 
reraodeHcd and is ^Y^th some slight alterationn, the same as the hiijnli tia 
li taken frouiO 32 r 2 Tot form of notice seeNo i27ittSchedukI 
of the former Code and the next rule A fuller form la given m the Uism 
P ractice Vol 11 Appendix B No 11 The rule is enacted for the facilitj 
proof and saving of costs The rule has been held to ex*end to ad 

which a party proposes to adduce in evidence, aadvrhethermpossession or ot j 

wise and eacn though the opposite partj has stated that he wouldBo^ * 
them (1) According to the English practice if a party docs not save 
exceptions he is precluded from objecting to the admissibility m evidence o ' 
documents admitted (2) Though that maj sometimes he the case h« 
would be neoessatv to consider m certain instances, eg a (picstion 
and ])03sibh in others whether the adaiission of the party could xendrr 
admissible which the low wys should not be admitted Further an ^ 
with the sav mg that a document is a copy merely dispenses with pr®® 
it IS a copv It doca not however dispense with proof of 
mitting Becondary evidence being given Admissions of documents kt 
CO defendants to which the plaintiff is not a part) cannot be entered « 
against him (3) If the part} having notice fails to prove th® docuuicB 
party refusing to adimt will not be made liable for the costs of the 
attempt (4) This also appears from the words of the rule, winch imply 
proof ^ ^ 

Notice to admit facts -—This section is limited to -ot « 

the English practice (5) however and that of the Calcutta Higli Court { ) 
may bo given to admit apofific facts and m case of refusal to nilinit t 
so refusing pays the costs of prov in,' such facts unless the Judge cert ifit * j 

ri fiisal was reasonable The form of notice and answer ate given , ,j,, 

Practice Nos 12 and 13 in Vppcndii B , and m forms 262 b (I) .W 
('nlcuttu High Court Rules See as to adraissioiia for purjiosc of tnv ^ 
RvilenceAct Ithed p 310 The Code now provjdefl/n r ’ 

as to facts 

3 A notice to admit documents shall he tH ^orm 
f.™ 0 / M 1 ,» O, wilh smb tamlmf: as cu 

stances may icqutre -- 


(l)llfllert tlsimnn, 8 M S, W 38S, 
i>l*cnierc IturuuRli 9 51 t IV 425, M to 
gi>>t7(, n t>r«> (n uJmit pcoolof pliolo^rajUirr 
M-o J--4al Stoiuliousa Ijomo Bo&rl i tictona 
llrcwrryCo (189 ) 2C1» 

{-) Vftn^rVnnimgtan 2DowI N 8 757, 
I/r),9}-t 531, m vtlucli* p*tty 


to the Iinuniciciiey ot llic I 
TttjlowFv 1721 V OihciJ 
(3, 

(4) Strivcey r Wake. 7 C & 1 t» 

rttcr» I C & K 2"(» Ic'.man*-' 

D 4.1, 517 
(') O 32, r 4 



First Scbed 
O 12, rr 4-0 


ABUI6S10N8 


803 


4. Amj party nmy, by notice tn wniing, at any time not later 
. ^ , than nine days bef ore the day fixed for the hear- 

otice to n mit facts ot/ier party to admit, for the 

jmrjioses of the suit only, any specific fact or facts mentioned in 
such notice And tu case of refusal or neglect to admit the same 


icithin SIX days after seruce of such notice, or within such further 
time as may be alloiicd by the Court, the costs of proving such fact 
or facts shall he paid by the party so neglecting or refusing, what- 
eicr the result of the suit may be, unless the Comt otherwise directs 
Prouded that any admission made j)««wct»ce of such notice is to 
he deemed to be made only for the purposes of the particular suit, 
and not as an admission to he used against the party on any othei 
occasion or in faiour of any person other than the party giung the 
notice • Provided also that the Court may at any time allow any 
party to amend or withdraw any admission so made on suck terms 
as may be just 


“Not later than nine days before ’‘—English 0 32, r 4 This e\ 
pression of time is unusual, and might be construed to be identical mtli ckai 
daja” te, exclu5i\el> of both the daj of sctmcc of the notice and the day 
named for hearing The daj of serMce is in England excluded and the nord 
" before appears to exclude the day of hearing (1) A notice to admit facts 
should, ivhere practicable, supersede interrogatories (2) This notice inaj bo 
delivered nith the statement of claim and tbc Court cannot set it aside as im 
proper The defendaut’s onl) course is to refuse to answer it which he would 
do at Ins peril as to costs (3) \\lierc plaintiff disregarded a notice under this 
rule gnen by the defendant the latter was allowed to administer interro 
gatoncs (1) 

“ Any other party " — Sonhle these words mean an> opposiu pirty as 
lu 0 XI r 11, ante (5) 


5. notice to admit facts shall be in Form No 10 in 


form of adiniss ona 


Ap^rendrx C, and adrmssrons oj jacls sJidl be 
in Form No II tn Appendix C, with such 


lariatioiis as circumstances may require 


6. Any ptaity may at any stage of a suit uhere admissions 
Judgment on admit of fact hate been made, either OH thc pleadings, 
siont or otherwise apjdy to the Court for such judg 

mciit or order as upon such admissions he may be entitled to, without 
wailing for thc (ktcrminalwn of any other question between thc 


(1) tnn iv.nu 
(.) O 31.r 2. 

( 1 1 ) r .0 


ilotoO 32. r 4 

t ,\\ \ 


(3) r l r a orlo\ W N (n3) 1 >3 

U) llelWrr \ (M) J 

(5) Bn wnr \V*lVln^ KQ B D U. 
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surt whatever the lesuit of lie 

VTOnnir^nni,’ othawise directs , and no ccbisrf 

ffiven fw>f shall be allowed milm such notice# 

of Hie' Court, ZZmglf^Ze *” 

remodflii'it^^ to admit documents — ^This rule, wliicli las been eonsideiat r 
» »Sn f"L. A S T' '^’6'“ the ssme as the EagW .« 

S the w r„a ’ . »f»tee,«oNo 137 ,n Schedule I Ml 

proof and sav! 1 r ppendia B No 11 The rule is enacted for the fanhtr d 

which a oartv ^ j J*"' *“ ‘1““““" 

wise and eveif t^dduce in evidence, and whether inpossessien or ole 

them 111 le . t'PPt’tite part) has stated that he would not aiait 

documents af^m ♦+ ^ ^ objecting to the admissibility m evidence d lU 

would be nef-esfl^ ^ ^ Tbough that ma) sometimes be the case hete * 
and Do«:aib!i in certain mstaaces, eg a (jiiestjoa ofdsap 

adniSf;! the admission of tho pari/coiild render tbt 

with the sivino . Qot be admitted Further an adniifcwj 

It 13 J, document is a cop> merely dispenses with prooUbl 

mittine sSonrU dispense with proof of OTcunnlaaces pe 

ro dZdants to AdmissiLs of doonnient. 1«« » 

uftamst him 131 rr plaintiff is not a party cannot be entered as eniJist 

proof ^ appears from the words of the rule which impb 

the facts This section is limited to docuiaents Ctit 

ly he® r ? o' ‘ko Csloutta High Ooatt (6 ) »»' ' 

ri fusal ivr.^^eJL*^A I°“‘“r^' proimg such facts unless the Judge celti(ieall»>"' 

Practice Nos 10^ ® ^be form of notice and answer ore glien in the tsn^ 

(V^Aa S r! “Aw’? '" “ • -“-I “ f”"!’ 203 E (1) P)» * 

Iw 1 1, nee liW ill ^1 admissions for purpose of trial tult 

asAifaC, The rode now pr„, for id®-'” 


3 A notice to admit documents shall he m ram Xo ' 
Form of notice ^^'PJWldlX (7, With tuch VdlKltlOil^ (IS 

ntnuntre. 


stan(fcs may require 


(l) ItUW r Uajman. 8 if Jl JV 388 
Ik.niufi},.OH &w ,<25. m lo 

™ wtlo ' I “'‘”1 P'“"'"'pi»l08n.lh.r. 
^J-iNtSlontlniao Unit. Boat U \KUaiA 

IWrjrCo (Jaa ,,2ei. 571 
( SDowI V« 757. 


to tift >ii<-uni» noy of Uio fctamj 
Tajlor, Iv 572t I 0th «1 
(J) Dodl.» Tulc JiCn l5J7 
W> Stracoy. IDaU 7t t P 
PilM* 1C tR S70 ffwr »nr J! 
1> AL 517 
(') t) 52 r -I 

<0) CaJ H ( rul » O ‘vSOfl’ 
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4. Any 'party may, by notice t» uriting, at any time not later 
than »iiHe dam before the day fixed for the hear- 

Notice to admit facts u ^ "'.t i j ^ r ai 

ing, call on any other party to admit, for the 
purposes of the suit only, any specific fact or facts mentioned in 
such notice And in c<isc of refusal or neglect to admit the same 
iciihn SIX days after seriice of sveh notice, oi uiihin such further 
time as may he alloiied by the Court, the costs of pioiing such fact 
or facts shall he paid by the paity so neglecting or refusing, uhat 
eicr the result of the suit may be, unless the Couit oiheruise directs 
ProLided that any admission made in pursuance of such notice is to 
be deemed to he made only for the purposes of the particular suit, 
and not as an admission to be used against the party on any oOiei 
occasion or in faiour of any person other than the party giiing the 
notice Provided also that (he Court may at any time allow any 
party to amend or withdraw any admission so made on such terms 
as may be just 


" Not later than nine days before Euglish 0 33, r 4 Tins 
presdion oi time is unusual and might be construed to be identical with “ clear 
daja" te, exclusnely of both the day of scr>jce of the notice and tbo daj 
named ioi hearing The daj of service is m England excluded, and the nord 
‘ before ’’ appears to exclude the day of bearing (1) A notice to admit facta 
should, where practicable, supersede interrogatories (2) This notice may be 
deliiered mth the statement of claim, and the Court cannot set it aside as im 
proper The defendant’s onl> course is to refuse to answer it, which he would 
do at his peril as to costs f3) ^^’heTe plaintiff disregarded a notice under this 
rule given bj the defendant, the latter was allowed to administer interro 
gatoTies (4) 

"Any other party *’ — Scmhlc these words mean any opposite party, as 
111 0 XI T 11, (5) 


5 A notice to admit facts shall be ut Form No. 10 in 
f . Appendix G, and admissions of facts shall he 

Form of admissions -\t « . i t *' t » 

in iom No 11 in Appendix 0, uith such 
lanalions as circumstances may require 


6. Any 'party may at any stage of a suit, where admissions 
Judgment On admit of fact hate bccn uiadc, cxthcT 0)1 the pleadings, 
s'ons. or otheruise, apply to the Court for such judg- 

ment or order as upon such admissions he may be entitled to, without 
miitniij for the diicrmination of any other question between the 


(1) tnn I'r nutoUiO 32, r 4 

(2) O 3l,r 2 , aiiil»cc( l&iVe r C,\V \ 

IJO 1-W 


(a) Ct»»twnlr tWIej.U \ (e4)lJj 

(4) UellH-rr Ula, W ^ l»4) J 

(3) 'JpoHroRnr Watlui* JCQ B D 1: 
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parties and the Court imy upon such afphcaiion male such 
or give such judgment, as the Court may think just 


Judgment —The cule is merely permmi\e, and the plamtiSbynot anil* 
mg himself of it and proceeding to trial m tho ordinary way, docs not tLerelf 
waive bis right to rely at the trial, on the admission contained in the pleadings (il 
“ This rule (1875) enables the plaintiff or defendant to get nd of so much of tk 
action as to which there is no contro\ersy That is the meaning of it ,'’(’) 
and the same learned Tudge frequently decided that the former rule must be 
read as if the words ‘ if an} ’ were inserted after the nord “ question (3) 
The Court wiU not on motion give judgment on admissions contained m tk 
defence of an infant defendant nor,sewWc,on default of infant in filingadefcnce (1) 
The plaintiff must hav e n clear case and the mere admission or non tlcnn! b} 
the defendant of a right 'isa^rted by plaintiff, but which m fact has no existcB^ 
m law is not sufficient to entitle the phmtiff to a judgment cstahhshmg tk 
right (5) In anv case the power of the Court is discretionarj , and will uct h 
i xercised where the ease cannot be con\ejuenfI> tried on motion (f>} 


7 An ajic?a) if of the pleader oi his ckil, of the due itgualuiC 
admissions made in pursuance of anil 
notice to admit documents oi fads, shall k 
suffieienf ei ulevce of such admissions, if evidence thereof is lepnrid 


8 No/ice to pioduce documents sJiall he in Form No, It «« 
Notme to produce Appendix C, With sudi lanaiions as ciiCUjn 
i/oci/«ic/if6 stances may reguiie An a^davit of the plcado 

or his clerk of the so mce of any notice to pioduce, and of ih tuih 
when it ivas served ivith a cojiy of the notice to produce, shall in ai 
cases be su^ciciit evidence of the seiiiceof Ihi notice, and of the tm* 
nhen it was served ^ 

Object of rule — he objvct of tins rule is fo eimiih vroiukr) evil nS' 
of lioeiiuKntft to Iw given at tliu trial if thej an not tlnn jiroduml 
lo tin- notice (7) See 3 nghali O 52 r 8 » 

9. If a notice to admit or produce specif es documents 

are not necessary, the costs occasional th i/f . 
shall be home by the party gii mg such n» 


(i) Dlilcaleyt Harpcr.TCJ ll .lys 
12) I‘erji«af\ \I U , Thorjn Ifoldioti rib 
3 L D p cm 

(3) CiuUon t Df 21 tv Ji U>7(JbngJ 
(1) Bimo r D, S L n Ip (CH D ) n« 
ftiiUnoto thereto, p. 130 \atioaol I’ruruicisl 
Uonkp J'raM 3i) \V R 177; l>ul»eoco<>/r<i 
I t*»aU«rr Manrhimao a2I,.J,l.h t>J 
lt>) Cl ilton e CurporatUiO of I^nndon 7 < 


D .uiscoaiurt. i."'! 

0311 jadgMient ut ’MeHiali i*«* * v , i 
Thgent, I2C l> 773, f 

34 W n oil 

(0) Mellons iZnr 

17) Dtrjcrr ‘f* j<J( 

q.lSim 4«), I)i3-iC.7 ^ * 

Tajtora I \kl, pp 



ORDER XIII. 


Frodu<Aion, Invpoiiiidxng and Return of Documents 

1. The parties or their pleaders shall produce, at the fiist 1**^ 
Doc«m.itots sviw tearing ol the amt. all the documentaiy 
to be produced at iirst evidence of cveiy description in their posses- 
Sion or power, on which they intend to rely, 
and which has not already been 61cd in Court, and all docu- 
ments \yhich the Court has ordered to be produced 

(2) The Court shall receive the documents so pioduced 1* ^ 
provided that ilieif are accompamed by an accurate list thereof 
prepared in such form as the High Court directs 

documents to be ready — If a plamtiff bU<.8urrolii.s on a document lie 
must either produce it with hie pUmt or enter it on the list attached to it (0 ^ II 
r li) .Vnj document which has not been produced or entered cannot be 
recci\cdmovidcnceMithoutlea\eyftheCourt(0 Vll r 18 see notes thereto) 

Vnd by this rule the parties must brmg with them and ha\ o in readiness at the 
first hearing, all the documentor) cMdeiice m their pusscssioii or power, (1) 


not to shut out true andNaluable cvnlcncc merely because the party had, without 
good and assignable cause, abstained Iroui bringing it before the Court at the 
first hearing , (1) or formal cMd« ncc bc)ond suspicion such as certified copies of 
public doemuenta (5) 


(1) l>i'«b>i'JlLramUu6x.iui Haiar.Mliuii 
Dutf, ii W lU iU (IS*5) r». ICS oi Uie Code 
ut ISul, though It did not couUui Utrto. and 

w as hoU to 1)0 so liouled). 

(2) Mabbuh IIo&bciu r I'atasu Kumarj^ 1 
B L. It, 120(lbCs) 

(3) b}ed ILratn lto»cia i Itaui Ijockun 
l>ull,.*aW It..’'J(ls:4).}«rlhcar.J [«. l-t* 
of Cudeof lb%>J). Iwauclihihlflmbalr 


tai> of Slate 22 B 173 (1SA>). LdahaU 
Miafam o Diahun I bubey C C* L, J 021 
(inoT) 

(1) b\vd Ikram llwuein r Ban Lochua 

llutt, «v;«8. 

(S| UaiKhhod UiraUii r Secretary uf Slate, 
22 ll I73(1S90). LUahati Miiram r Bishun 
CbuLrc, C IX J 021 (1 ■OTl- 
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fariies and the Court rmy ujicn such af^lication wale such order, 
or gite such judgment, as the Court may thinhjust 


Judgment, — ^Xhe rule is rncrel) pernwisne and the phnitiSbf not avail 
mg himself of it and proceeding to trial m the ordinary vv&y, does not there!) 
wai\ e hia right to rely at the trial on the admission contained m the pleadings {1} 
This rule (1875) enables the pJamtill or defendant to get nd of so ranch d lie 
action as to which there is «o controversy That is tlie meaning of it { ) 
and the same learned Judge frequently decided that the former rule must he 
lead as jf the words ‘if an) were inserted after the word question (<>} 
The Court will not on motion give judgment on admissions contained intte 
defence of an infant defendant nor semblc on default of infant m filing a defence (1) 
The plamtiff must have a cle-ir case and the mere admission or non dean! hv 
the defendant of a right assorted, by plamtiff but which m fact has no cxisfeufc 
in law IS not sufficient to entitle the plaintiff to a judgmeut cstahhfcldng 
light (5) In an\ case the power of the Court is discictionarj and nil! rt'f h 
exercised where the ease eannot be conveiuentlj tried on motion (f) 


7 An affidar tt of the pleader or Jns cJeil, of the due 

, of any admissions made m pursuance of 
ffi av ofsgiautf admit documents or facts diidl ^ 

lufjicienf m idevre of such admissions, if evidence thtreof is 


8 Notice to pioduce documents shaU he Foim I 
soiM to produce Appendix C, with such i-aiiafioHs as 
dacuincnts slaiices may Tcguire Anajidautof thevtcaoi 

or his clerk of the sot ice of any notice to produce, and oftjiO m 
uhen it was served with a copy of the notice to piodiue, s/wt ^ 
cases he sufficient evidence of the service of the notice, and of the ^ 
n hen it was sen ed ^ 

Object of rule— 'The objirt of this lulc is f«> einil li. weonl^rj cu 1 
f loeinmnts to hi. given at the trial if Hiej art. not ti n jr bic I in'" | 
l ) 1h notire (7) He 1 nghvli l> “Ji r 8 


Jf n Hoficf to admit or prodwee spcciffis docvmcnhs 

are not necessary, the costs accoiioned > v' 
shall he home hy the party ijimng such t'" p 


(1) Tililcslcyr Harper 7r D 403 

(2) icr Jwftcl Mil Thdrpt Holibn rtl 
3C 11 p (HO 

(3) a itloQ i !,«• 24 U « 1^7 (Log 1 
<4) Rymo !• B o1 R Ir (CTu D } !3I 

«ndaa(«tbcn to pi 130 Nation^vllrwmcui 
BaakeFrani 30 U K 177 bulMecon/r* 
I (tttalirrr 52 L. J Cli &3 

U) <1 Uon r t orprtralu 0 of lyjniJon 7L 


i ~li .,.a «™ Gilbert f '1',/,' 

dO of MeUial !*• , ^ 

h,,TOt 12 C 1> " S. iJnJ'-i?'” f 

tWROOl 

(0) Vlcltoo 0 S JeU^llo n ^ J, r 
nn,ier b Wbiv. 

na -IW) Ddj'* t 1 • 

»)fnratti> pp. 



ORDER XIII 


Pioductioni Impounding and Return of Docutrients 

1 The parties or their pleaders shall produce, at the fiist 
Documentary evidence lieaimg of the Slut, all the dooumentaiy 
to be produced at Drsi evidence o£ every descnption in their posses 
Sion or power, on which they intend to rely, 
and which has not already been filed in Court, and all docu- 
ments which the Court has ordered to be produced 

(2) The Court shall receive the documents so produced 
provided that they are accorapamed by an accurate list thereof 
prepared m such form as the !mgh Court directs 

Documents to be ready — If a plaintiff sues ur relies on a document lio 
must cither produce it with his plaint or enter it on the list attached to it (0 \ 11 
r 11) document which has not been produced or entered cannot be 

rcccucdmevidencc withoutlea\e of the Court(0 VII r 18 sec notes thereto) 
Vnd by this rule the parties must bring with them and ha^ e in readiness at the 
first hearing all the document'irj c\idence m their possession or power, (1) 
and on which they rel} , and file it But the} need not file them unless they are 


^uod and assignable cause, abstained from bringing it before the Court at the 
first hearing (4) ur formal c\idence bejond suspicion such as certified copies of 
public documents (0) 


(1) Seob}cdIkramllosscui(> UaiaLocLun 
Datt J3 U U. 29 (187 j) [s. 128 of the Code 
uf lSo9, thougU it did not coaUui Uiem, and 
MAS hold to bo M luutod]. 

(2) Mshbub }lo&9< II \ PaUsa Ivumui, 1 
U L. R. 120{lbCS) 

(3) bjed IVrsni Hoaacia r lUui LA>cbuii 
l)utt,23\\ It ^JflbTtbpf^rlhcar J [•.l.s 
of Code of I SoJ] Rau LhodllLi»bAlt,bfU« 


Iaj} of State, ^ B I’S (l&aO). LiIabAU 
c Bishua Chobey, 6 C« !<. J 621 

( 4 ) bjod Ibram iloAsrin r Ram Loebuo 
l>ult. fvjini. 

(5) RaacbLodUmbAir SccretAi) of State, 
22 B 173(1890) LiUbAti iljtraia r BisLua 
Cbubey, 6 C. L. J ti21 (1907). 
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2 No docujneutary evidence ni tlie possession or poner 
oi oort-produc- of any party «hicli sliould liave been but 
oflo ocuaeats Has not been produced maccoidauce ivitli tlie 

leqiurements of mlc 1 shall be received at any subsequent stage 
of tae proceedings unless good cause ?s shoivn to the sitis 
faction of the Court for the uon production thereof, inJ 
the Court receiving an;y such evidence shall lecoid the leasons 
for bO doing 


Effect of non production — Apaityis bound to he piepated it all poii b 
null bw documentary evidence (1) but they need not file them iinJess (he) arc- 
failed for (2) Tile parties though not entitled as of right to adduce fresh 
docviincntary cudcnce after the issues on the case are settled, mi> jc-t tcador 
aucb evidence stating the grounds upon which it was not tendered at in eaih t 
stage aud the Judge niaj receive or reject such endence , but the grounds 
on which he acts should be stated on the record (3) If in tie course of a tral 
soinethiug is brought to light which is entirely new, no doubt the Court frauusg 
a fresh issue would give the parties time to produce eMdence in resj'cct of tbit 
new matter (i) U to the manner in which thest. proMsions should be ajilicd 
see notes to last rule 


140] 3 Tile Couit liny at any stage of tbe suit leject uO 

Rejection of irroievant <i<3cumcnfc which it consideis irrelfiiaut or 
Otherwise maduussible, recoring the grounua 
of such rejection 

'Keject " -The t’oiirt having called outhc parties to produce their d ‘U 
m-utarvavidencc iiiu6trcc(.iv< and inspect every document tendered rtturnuS 
such as It considers imlevant or otherwise inadmissible (5J cither undir th'- 
bvidcnce \ct or oth r Acts such la those icJating to stamp and rcgisUatKi' 
If for want of tunc the Judgv is then unable to inspect or consider them 
luay allow them to be filed and inspect ind reject them afterwards (0) Ih® 
ijocuments nturntd bj the Court cannot be used in evidtnee, or put m ths 
rvcord untilprovccj or admitted tnfcposf Xo appeal lies from au ordir reject ire 
doc uaienta though the rejection maj K impugned in the ai j»eil from tl ^ hw 
decree (<) 


tl) Guur Itun-v p li-ja ilua< 21 W It. 
-tZ (ls73) (i*. ISi tt>Jo ol ISk/Jj 
I") Vil bub if AM in I 1 atoji i Kanurf I 
W h. n IJO(lSOs} 

{3} Uatx>n t t ? t Kunhjo nAluxlvt'r, tf 
W It (iibv) 04 »o Ajiivlloto Court 
ituowui^ uut Jocuiufnt meltoi l>y frat 
Uujti ocflliotm Sarafn r Ivunav a \1L 
W n UsflNilj 


(4J C.vur llufoo V lV*n Jlurec 
4Z a (1S"3J 

(jJ llutLua J<Lan i In-vut 1 
Marel, JJ7(16U7) _ 

<<IJ !x«duUuiu CUo* Ihfob e JbJ ^ »*• 
Hose 11 W n 3^(lftC.'Jf* 
ot Id j) 

(7J /«« trstjne IM W Jl O’’ 
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4 (1) Subject to the provisioiib of the next following t* 

Endorsements on docu subiufc there shall ho endorsed on every 
Bjents admitted in evi document which has been admitted in 
evidence in tho suit the follomng p irticulars, 

namely — 

(а) tho uumbei lud title of the suit 

(б) the name of the person producing the document 

(c) the date on which it was product, and 

(d) a statement of its having been so admitted 

and the endorsement shall be signed or initialled by the Judge 
(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted foi 
the origmal under the next foUowing rule, the particulars 
aforesaid shall bo endorsed on the copy and tho endorsement 
thereon shall bo signed or initialled by the Judge 


Eadorsements — The bcctiooft lu the last Code cones^oudmg with this 
and the foUomng rules G 7 and 8 were substituted by sect 13 Act Yll of 
1888 for sects U1 aud 142 of the Code of 1882 As to admissjun m evidence 
SCO notes to rr C and 7 jiost 


5 (i) Saic in so Jar as is othawise fromded hj theU 

Endorsements oa Books Evidence Act, mOl, uherc a 

copiu 0 ° admitted entries document admitted in evidence m the suit 
entry in a letter hoot or a shop book or 
” other account in current use, the party on 

whose behalf tho bool or account is produced may furmsh a copy 
of the entr) 

(2) Where such a document is an entry m a public recoid 
protluccd from a public office or by a pubhc officer, or an entrj 
111 a book or account belonging to a person other than a party 
on \\hosc behalf the book or account is produced, the Court may 
require a copy of the entrj to be furnished — 

(а) \\hcre the record book or account is produced on behalf 

of a part ) , then by that part) , or 

(б) where the record, book or account is produced in 

obetlieuce to an order of the Court acting of its own 
motion, then b) cither or an) part) 

(3) Where 1 cop) of an cntij is furnished under the fore 
^oing proMsioiib of this rule, the Court shall, after causing the 
eop) to bo iMinmed compared and certified m manner 
iiKiitionoel in rule !• if Older VII, iiurk the entr) and cause 
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Stamp —This section wa!. addea to fli« t. 


Act \ 11 
mder tLc 


42.] 6 a document relied ou as evidence by either p■^r£J■ 

Endarsements on 38 considered by the Couifc to be inadmissible 

m eVldftnAP f.LoY>^ 1,^ J .,! 


documents” ’rejected "« 
inadmissible In evidence 


owxojucieu oy tne uouit to be inailmissiDie 
in evidence, there shall be endorsed thereon 
-,-nA i^\ 1 particulars mentioned in clauses (a), (i) 

LxrmVu ° U) together with a statement of its 

>n,t>a§ed hytkelndge shall be signed or 

1 7 (1) Every document which has been admitted m 

Recording oi aimittei evidence, Or a Copy thereof uhere a cop} h'is 
documwSr substituted for the oiiginal uiidw 

,, shad form part of the record oi 

tJie suit ^ 

nf th? not admitted m evidence shall not form pad 

l/roduomg ?he)u '■“’1'“"''''^ 


« I! 1 idn»6sjbiht> 

V lie fouml in the Evidence Act Primary rules arc fhit ilocumcnfa 
dei>ro\edb> th. party rcljing ou them (d) unless ‘iduutted {3) Atiditwuot 

^uuinient that the> lia>e not bcejj domed hi the opposite parti (t) SetoiiiLiri 
I ^ .dome should not be accepted mthout auffictent rLson (5J 


Form part of the record ” — Tho currcspoodiug atclion in ibi 
todt lias added b> VII of 1888. sect 13 Documents niich ia'e 
la proied but smjpJ^ filed in accmdancc with n usa^o in the ^fofussil &livul<l 
not bt put up iijth tht record It is tho dutj of tho Judge to o'" 


(!) Juwtur V laVina, 20 U 522 (JoOJ). 
*. e 4 Bo/n I/, ll 2Jl 
(-) Kirtiel>i»li MttjtlUo r lUmdliun 
Moru JJ L. « E B newooD 

r BooVoo thomiluaia, 12 1\ It _<I7 
{lirhi) 

(3) Hur;t<r)H umiji ( Muacl cm Kuieiil, 
•*» ll3(J»»Pi 


(4) *xo coicM m taut nato but one 
(6) *>00 Itamabkiilinii Imai*! «■ 
tuulba Z’lnmwil, 14 31 I . ‘ 

W U 553, lUifl Goj«I !!»>/'• 

Stuart U M r i 4^>3, -ml (IS'-L 
UtliM 1)1 « IflJ .m 3 M I ' ' 

iim 
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documents uapro\cd but it is ulso ttc dutj of the pleader of the party a^am&t 
whom they are intended to be used, to insist that they should not remain on the 
record at all (1) Where a document tendered in evidence in a Court of first 
instance, is rejected as inadmissible, but is nevertheless alloMcd to remain on 
the record of the ease, the mere fact of the document remaining on the record 
does not nuke it evidence in the Apl>ellate Court , but it must be tendered m 
evidence in that Court, and accepted thereby (2) 


8. Notwithstanding anything contained m rule J or rule 7 [s i 
Court muy order any <>/ ''“s Order or m rule 17 oj Order YU, tlic 
document to to im- Court may, i£ it secs sufficient cause, direct 
any document or book produced before it m 
any smt to be impounded and kept in the custody of an officer 
of the Court, for such penod and subject to such conditions as 
the Court thinks fit. 

Impounding document — Act \I\ of 1682, sect 113 as amended 
(sect 14, Act VII of 1888) Aclami was made under sect 278 of the last Code 
b} one L G B in respect of pro[>crt} attached as that of H That claim n as 
rejected Tho District Judjc finding that the document under which L G It 
claimed executed in his fav our b) II , i\as a fraudulent preferincc, ordered the 
document to be impounded^ and wrote acrosstbc document m red ink" declared 
to bo fraudulent, D J" L Q 11 obtained a rule for tbc return of tho documint 

do absolute, the Court ordering 
>cument returned, and holding 
_ _ ^ .whercthatwhichiscbalknged 

IS not the document itself, which was admitted to be gcuume, but the transaction 
cMdcnced b) the document (3) 


9. (1) Any person, whctlicr a party to tho suit oi not, i$ i 
Return oi admitted desirous of receiving back any document 
documents. pioduccd by him in the suit and placed on 

the lecortl shall, unless tbc document is impounded under rule 6, 
be entitled to rcccitc back the same, — 

(а) ulicrc the amt ?s one in which an appeal is not allowed, 

when the suit has been disposed of, and 

(б) uhcre the smt is one m which an appeal is allowed, when 

the Court IS satisjicd that the time for preferring an 
appeal has elapsed and that no ap})eal has been 


(1) K»lIi>U IVrolud l>utt r lUiu Utfi (Ib9r) 

tSucUrbuUi. 50.317(1079). (3) Kulc OJO of Ijol. U1 IL O.. 33 iU;-, 

(2) llu liuVinJ r NonI lUliu, ll V 3.>6 IJOL 
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tie appeal has beea disposed of 
ZLZ, diver? f 

ISrtutffrfrl “rtified copy to 1° 

’fuqimed to do so° midcrtales to frodwe the ouqmd 

bi ““It ““ <JocunieBt shall be leturaed ulueli, 

ullei •*“ '“‘i ^ 

rcceiSIbill of a document admitted m eviiieiitt, a 

receipt shall be given by the person receivmg it 


t! 10 (t) fhe Cotut may of its own motion, and nuy m ib 
coui-( may send {at <^^scretion upon tie apphcafion of am of flio 
?S «h« ss'x’ for. cither from d’ 

Coum own lecoids or from any other Comf, fir 

inspect the same F^oodinj, 

the rv^ apphcation made under this r«/e i.hail (miiiM 

tUo Court otiienviee directs) be supj 
mg iiovt the record is material to tl 
tion 18 made, and that the appbeaut 
e ay or expense obtain a duly authenticated cgpy of fhc icconl 
r. 1 portion thereof as the appheant jtnuires, or that tbe 
justi^^ ^ ongmai is necessary foi tho purpoac^ of 

tl, Rollins containtd m this rule shall be deemed to ciuhio 
"f, any document which under the fair 
oS eudence would be madmissibic m the suit 

,.r 1R?'’’° "— Tturuh, wiirl, corrcsiomis ,„(h ecct J 13 ot ti« feJ' 

I oO «^cej^ tJjafc the latter section ewpowcrcti tie Court to «?ntl hr tccoi^i 
inm puW.c officer aJso, appljca to \pjHlhft Courta ns «tH as fh< tc ol 
junsiliciion (1) lie Ju(?go sloiiJd p-wn a disfmct orJir on tiio aifhcati^i' 
iitotiad oi rcror.Jjnfc' (he objcaiomWe and Mtanindcas order ‘ 
icii, (_j nut irhcrm part j i>ctJtioncdtlicCowtto«cnd forartamdfKifJW^** 

nxd mold r%suiiiaikt}ntt{u nutter bIiouM be dmdrd ittUUvmp l-ul’ * 


(U Ji.^rnwfhSivly^vv \Uh nr<Hl x^m 


n Ilifl hL>l (I 

JUWi « U ii ij 
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lurtlicr ipplication ^^as made, it waa held that tLt applicnit mhh not entitled tn 
ippeal on the ground that the record had not been sent lor (1) 


“May.” — ^Thc Court has n discrctioii, and la not hound to send lor the 
record, (2) though the diacretion must be judicially exercised, and, aa in other 
C.ISCS irherc the legislature usca the \iord ” nuy,’* where a proper ease lor the 
< \crcisc of the power arises, the Court should exercise it (3) The Court will 
bee that the facta set out in the second paragraph arc made out m the affida\it 
But if BO the Court ought not to refuse the application merely because in its 
opinion the documents cannot be produced before the tormmation of the trial (4) 
The Court la not bound to send for (he whole record, hut onl) such papers as 
arc mentioned in the application (5) 

“ AppUc|itlon ” — ^Thib must show that the record is material , (0) that 
copies cannot he obtained or that if obtainable they arc insuiHcicnt, the oiigmal 
being necessarj, as where copies cannot be attested by subscribing witness (7) 
It was held that m all cases the jurtj for whose benefit the documents ha\ c been 
used should he required to file copies m the record (8) 

“ Other Court "—As already stated, the Comt cannot now, as under the 
Code of 1859, send for records from public offices (0) The record must bo 
that of a Slut or proceeding m another Court The proper means of obtaining 
the other records is by summons directed to the proper officer The Court to 
which the direction is issued has no discretion to refuse to send records which 
hai 0 been sent for by another Civil Court (10) 


(1) Chundi Cbura S»shmul f> Doorg* 
Feisbsd^lirdba, 12 C L It 81(1832} 

(2) Bocramua Roy t> Kszee Taboour, 7 
W R 109(1867) 

(3) Rugboonatli Bose v Oome^ All, W R , 
F B 177 (1864), at p 180, p«r Norman Off 
C J . whcia the Court had not sent ior the 
papers or considered them the case vss 
remanded BamBunjunv Goi>ee Dollob, 18 
W B 127 (1872) 

(4) Krishna Chum Baisach t> Frotab 
Chunder Surma, 7 C BOO (1881) [the same 
rule applies aa regards summons for witnesses, 
lb) 

(5) Ut Janokee Bebeo v Sbah Habcebnl, 
1864, W R 272(1864) 

(G) MoUwo, March and Co v Fettab 
Chunder, 1 Ind Jur N S 283 (1886), 
Rughoonath Boso v Oom^d All, W B , 
1 B. 177 (1864) 

(7) t>co Louis Cora%h v Gooroo Chum 
Ghose 18 W B 13 (1872), where the Court 


b«ld that tho party should first apply for re 
turn of original frota the other Court, putting 
m a copy, and tht,n, if refused, apply under 
this section 

(8) Narappav Gapaya 2B H C B 341, 
342 (1866) 

(9) Seo Juggernath Sahoo t ilahomed 
Hossem. 15 W K 173 (1871) The Court of 
Wards was held not to be a Goyemment 
Office m the ordinary sense of tho term 
SobbeeJhav Soaheenath Jha, 15 W B 150 
(1870) , where anything must be done to 
obtain a document it must be done by the 
patty requiring it Thus, where the party 
requires the production of a telegram it is for 
him and not the Court to obtam the necca 
sary sanction of Go'\enunent to its dis 
dosuie Lekhra] v Falce Ram, 2 A H C B 
210 (1870) 

(10) Golaup Coomary Bosseo v Soondcr 
Natam Dwi, 4 a L B 36 (1870) 
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p}eje7red or, if an appeal has been piefeiieil, uku 
the appeal has been disposed of * 

Provided that a document may be returned at any 
cofher tlmi that piesmbed hy ths luh li the pcisou anplpcg 
delivers to the proper officer a ceitffied copy to 
substituted for the original and unierlaXes to produce the onpnd 
7j required to do so ^ 


Provided also that no docuiuent shall be returned iriiJcl/ 
y iorce of the decree, h^ become ichollu void or 
nseiesa . 


(2) On the letuxn of a document admitted 111 evideiite, a 
receipt shall be gi\en by the person receiving it 


I 10- OJ The Coutfc may of its oivn motion^ and may m 
cour^ may send far ^^iscretion upon the application of aii> of tlie 
paities to a suit, send for, either from its 
Courts recoids or from any other Couit, tht 

record of any other suit or proceeding, aua 

inspect the same 

(p) Every application made under this fide shah (uiile*> 
the Court otnenviso directs) be supported by an affidant bliov> 
rug how the record is material to the suit in which tho apphn 
tiou IS made, and that tho appUcant cannot inthoufc urireasonahlf 
delay or expense obtain a duly authenticated copy of tie rtcom 
or of such portion thereof as tho applicant requires, or that tec 
pioduction of the ongunl js necessaiy for the purposes w 
justice 

(3) Nothing contauicd in this ntJe shall be deemed to ciiahic 
the Court to use m evidence any document which under the letr 
of eiideiice would be inadmissible in the suit. 


“ Tlio Court." — f}ii« rule, winth correspo/ids iMfh Bcct US ot (tie Cck|‘ 
oi J8j9, oscept fliat the latter section eini»owxjcd flic Court to hcjui fornconH 
from puMic oIBccr also, applies to Appclhtc Courfs na well as thoi>c 0/ 
jurisdjclion (IJ The Judfco should pjsa a djfilijict order on tie 
inati 
pejf?! 
ilKl 


(J) Ju..^tnuthSvli M,J, I 
« » U J{ 173 fji,;;; 


I -U ffu'Mtii, (J) It (Tiiiti KLlxii I 
KuUh ,M1 n 
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further ipplic^ition \\as made it Was hild that tht applir uit wna not entitled to 
appeal on the ground that the rceord had not l>ccw Pent for (1) 


“ May." — fhc Court has a discretion and JS not bound to btud for the 
record (2) though the discntion must be ]udiciall> exercised and, as in other 
eases where the legislature uses the word may, where a projicr cast for the 
exercise of the power arises, the Court should e’ccrcisc it (3) The Court will 
see that the facts set out m the second jiaragraph arc made out m the al&daa it 
But if so the Court ought not to refuse the application merely because m its 
opinion the documents cannot Ik produced before the termination of the trial (4) 
The Court is nut bound to send for the whole record but onlj such papers as 
arc mentioned in the application (5) 


“ Application ** — This must show that the record is material , (b) that 
copies cannot be obtained or that if obtainable they arc insufBcicnt, the original 
being ueccssarj, as where copies cannot be attested by subscribing witness (7) 
It was held that m all cases the piattj for whose benefit the documents ha\c been 
used should be required to file copies in the record (8) 

“ Other Court " — Aaalccad} stated the Court taunot now, as under the 
Code of 1839, send for records from public offices (O) The record must bo 
that of a suit or proceeding m another Court The proper means of obtamiug 
the other records is by summons directed to the proper officer The Court to 
which the direction is issued has no discretion to refuse to send records which 
ba%e been sent for by another Civil Court (10) 


(1) Cbundi Churn bashmul v Doorg» 
Fer8hadMirdha,12C L R SI (1882) 

(2) Hceramun Roy v Ivazeo Tahooor, 7 
W R 109(1807) 

(3) Itughooriath Bose i; OotnedAIt,W R 
1 B 177 (1864), at p ISO, p«r Norman 00 
CJ t where the Court had not sent for the 
papers or considered them the case wse 
remanded RamRunjunv Gopee Bnllub, IS 
W B 127(1872) 

(4) Krishna Chum Bais^ch v FXotab 
Chunder Surma, 7 C SCO (ISSl) [the same 
rule applies as regards summons for witnesses, 
lb] 

(5) tit Janokee Bebee v Shah Itabeebul, 
1864, W R 272 (1864) 

(6) Mollwo starch and Co v Fertab 
Chunder, 1 Ind Ju N S 2S3 (1886) , 
Rughoonath Bose v Domed All W R , 
r B , 177 (1864) 

(7) Sco Louis Coraah v Gooroo CTiura 
Ghose, 18 W R 13 (1872), where the Court 


held that the party should first apply for re 
turn of original from the other Court, putting 
in a copy, and then li refused apply under 
this section 

(8) Nacappa v Gapaya, ^ B If C R 341, 
342 (186C) 

(9) Seo Juggemath Sahoo v Nahomed 
Hossein, 15 W R 173 (1871) The Court of 
Wards was held not to be a GoTcmment 
Office in the ordinary sense of tho term 
Sobbee Jba v Sosheenath Jha, 15 W R 150 
(1870) , where anything must be done to 
obtam a document it must be done by the 
party requiring it Thus where the party 
requires the production of a telegram it is for 
him and not the Court to obtam the neccs 
saiy sanction of Goiernment to its dis 
closure Lekhiaj v Falee flam, 2 A H C R 
SIO (1870) 

(10) Golaup Cooaiary Dosseo t> SoonJer 
Naram Deo, 4 C L R 30(1879) 
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Saving Clause — This embodies the ruling m the case undit 
mentioned (1) 

11 The provisions heiem contained as to documents 
Provisions as lo docu- shall, SO fai as may be, apply to all other 
ments applied to material material objects pioducible as evidence 
objectSk 


(1) Narappa v Gapay^ 2 B H C R 341 (1806) 



ORDER XIV 


ScUlement of Issues and Determination of Suit on Issues 
of Law or on Issues agreed iqion 

1 (/) Issues 'iiisG when a material proposition of fact oi [s i 

, law IS aOuiucd b> thconcpiit\ and denied 

rramlns. I issuer by the other 

(j) jMatenal piopositions aic those propositions of law oi 
fact which a plaintiff must allege in ordcj to show a right to sue 
or a defendant must allege in order to constitute Jns defence 

(d) Eacli material proposition affirmed bv one party and 
denied by tho other shall form the subject of a ibstmct issue 

{4) Issues are of two kiiul^ (a) ivsues of fact, (6) issues 
of law 

(J) At the first lieaung of the suit tho Couit shall aftci 
leading the plamt and tho written statements, if any, and aftei 
such examination of the prties as maj appear ntccssar) , ascer 
tain upon what material propositions of fact or of law the parties 
ate at variance, and shall thereupon pioceed to frame and record 
the issues on which the light decision of the ease appears to 
depend 

(tf) Nothing in this rule requires the Court to frame and 
iccoid issues where the dcfcmlaut at the first hearing of the suit 
makes no defence 

2 Where issues both of law and of fact arise lu the same fs 

Issues of law and of suit, and thc Court IS of opimon that the case 

fact or any -part thereof may bo disposed of on thc 

issues of law only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settlement of tlie 
issues of fact until after the issues of law have been deterimned 

3 The Court may frame the issues from all or any of the [s 

Mater ais irom wUch following materials — 

issues may be iramwJ (a) allegations made on Oath by the parties, Or 
by any persons present on their behalf, 
or made by the pleaders of such parties , 
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( 6 ) allegations made m th.e “pleadings or in ai^wers to 
mterrogatoiies delivered in the suit ; 

(c) the contents of documents produced by either party 

148 ) 4 Where the Court is of opinion that the issues cannot i>e 

Court may examine correctly framed without the e^anunation of 
witnesses or documents some person not before the Court or without 
bBiore framing issues inspection of somc documeiit not produced 

in tlie suit, it may adjourn the framing of the issues to a futuie 
day, and may (subject to any law for the time heing m jorce) 
compel tbe attendance oi any peison or the production o{ au> 
document by the person, m whose possession or poiier it w hv 
summons or other process 

1493 5 (i) The Court may at any time before passing a dccrtc 

Power lo amend, and amend the issues or flame admtional issucsou 

5 thk« cut, issues such terms as it thinks fit, and all such aiuiaa 

mciits or additional issues as may be necessary for dcteruuwijg 
the mailers tn controversy between the parties shall be so made 
or framed 

{ -') The Court may also, at any time before passing a dewcei 
strike out any issues that appear to it to bo wrongly framed er 
introduced 

Object and effect of laaUca Iho object of pKiding that wch f’‘l* 
may be made fully aTittic of tbe ate about to be | 

ordt r that each ma) hrmg forward evidence appropriate to the isaucs (1) 
[kadiugs therefore arc tbe first stago at uhicJi tbe diffcrcnecs hetucen 
pvrtws wt ina le to apptar They may contain an cxjvicsa udwiss’-OR 1 

ing!* bouever m tiu» country b-vvo bitberto not been construed with thi- 

htrjctncbs 19 in Lisjand -wberc legal assistance of a highly fiwwf 

la alwais a%ailabl< The Courts tbtrcloro, ba>c rtluscd to apply t‘> 
pleadings the strict rule that aserments not trasersed must bo faUn t<> 
iclinittcd (j) Ord'Ts VI md VIII now require a stricter pnctico 
ifM-U justified by tiic increased proIitMoiml clbcicncy Whirc, bom-Mr ^ 
lia\L been franud, it was behl prior to this Code that astnuenla up >n 
IV41IC bast l>ctn fraiiud imiit be tabin to Ik. admitted (3) I i>r if pirtus id R 


(!) S>>y 4 ii ^iiihaiiiniad I iattib 'hUuw N’t) thuu i 0 Cfiurn 1 M Unik ‘*Ti\ 

} Lt -Ji \ 4(1}.JI> n 4<l»{Jh70J3, Ma IH- '« 1 ‘ 

{.) Ml \( u(i li 1 ««)< 11 indiT lit 111 i is (iSsJ) . ^ 

JUi jM J t ■’s* at p Ull J\\ U (J) Mt A1 1 .nli-o U h "« » 
r I i > (IMS) Ml Urn il o «r„im f ~il IH\\ it ,57(»"7J) * 

JUU I nsiil.JsU It «S7 liut i.t.noiji ■»ling woO MU.f 
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to raise a questiou they should request the Court to {raiiic an issue upon it 
Where parties m slower Court allow a suit to be conducU-d as if a ccitavn fact was 
aduiitted, they cannot afterwards m appeal question it and recede from the 
tacit aduiission (1) It has been said that the duty of raising issues rests under 
the Code on the Court, and that an admission cannot he inferred from the 
omission to ash the Court to raise an issue (2) The Court no doubt frames the 
issues, but this 13 done after enquiring from the parties the propositions on whicli 
they arc al tanance It is possthK the dutj of a Court, if it pcrceiaes that a 
point which it 18 necessary to proae may he oiicnto dispute, to draw the parties’ 
attention to it, with a Mew to ascertain if it is contested or admitted, and if 
contested to raise an issue on it If this is done and no issue is raised then the 
aaernient must be taken to be admitted otherwise these proMsions are useless 
As regards other cases, something maj depend on the circumstances , but if 
the dictum cited was intended to be of general application, it is, with respect, 
submitted to be unsound 

" One party.”— That 13 ordinarily the plaii)ti0 on one side and the defen- 
dant on the other An issue between co defendants is generally not allowable (3) 
In some cases, however, this may be done, as where tbe recording and 
deteimination of such issue is necessary to giving the appropriate relief to 
the pUmtiS (4) No issue can be decided between co defendants if tbe suit is 
dismissed (5) 

‘'Shall" Omission to settle issues — ^The Court is directed to do so 
and to omit to settle in order that the parties may before the trial know to what 
points they would have to address themselves is a great irregularity (6) At 
the same time, if it appears that the necessary points ha\e been raised and 
discussed, tbe onussion to settle issues is not fatal to the trial of the suit (7) 
The Code contemplates the settlement of issues whether there is a written state 
ment or not, though it is not obligatory on the Court to frame issues if the 
defendant makes no defence (8) And where both parties invoked the decision 
of the Court upon a question raised bj the pleadings an J the question was argued 


(1) Moliima Chander v Bam Kishore 15 
B L K 142 165 (187 j) liut seo Madho 
persad V Gajudhar. II C 111, 118 (1884), 
in thia case howoTcr it u to be noted that 
it was not suggebtc I that further cvilence 
was obtainable 

(2) Gano Ilari Sawant v Shri l>eT 
Sidhcshwar, 4 Bom L B 58(1901) 

(3) Degumber '^litter t Khcttir Mohua 
Mitter, 2 W U 45 (1SC5) 

(4) See 8 11 as to re 4 judKala in such 
cases, and Madhavi t Kalu, 15 M 264 
(1892) , Kalee Kinbur t Kxisto Mongul, 11 
W B 402(1869) 

(5) Bevan v Crawford, 6 C D 29 

(C) Multayan Chcttiar e Sangili Vira, 
12 C L R 109, at p. 174 (18S2), Baboo 


Bevtan Pershad 1 Jankce Peraha I, 11 M I 
A 25,27(1800) 

(7) Katohekalljana 1 ICachmjaja, 13 Itl 

I A 495 (1869), especially wlicro the parties 
well knew what the question between them 
was, Mt Iilitna t Sjad Fuzl Bub, 13 M I 
A 673(1870) 15W R P C 15, and this 

procoduro has been adopted without objec 
tion, Mahomed Basiroollah t Ahmed All 22 
W R 448 (1874), Sayad Muhammad v 
Fatteii Muhammad 22 C 324 (1894), where 
the questions though not formally stated in 
the issuca had been sufficiently open upon tho 
ploadings. 

( 8 ) Bustun Gazi t Tara Prosanna Cbowd 
hurt lie W N 871 (1907) 
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does norsrffi™nHy‘‘d™rtr®« “ f *“P“te.(2) « also where the .» 
be decidca (3) ^ ^ attention ol the patties to the mam (iMstren to 


and ™ t''' P‘“‘ 

oome to be state^m T' P'^'^ags in the smt (4) men tk iMo 

bound toty thfsmrm thfr ““T >» Ptopounded (0) The Conit ,» Ki 
» merely to hnrTtlt ‘be plaint is fcameJ for its oM 

bui on fhc s!hu? between the parties before the Court 

foct Z ^LTtT f la to aseextam the question (C) fo 

dm twn „i Cl (“i"' rTAf I Pl'3d,„gs „ngbt to guide the p iitics as to pro- 
the inMintm ? pomts howc%er ateoftcnmiSBCtloroh.cwf'Ilf 

Slofossi! And ,t’ P'e™’'* “> "' 


i. } * a*. ^“"^8 pieaUinga wbicli sometimes prevails m wf 

0 the Irtt r c T '’“’y “* ‘“9”"? 


CWk IS nn^ 1 j 1 ^ points vu di&puto between Ibem ^ 

S smd 1,T '■'"*="”8' o' ‘ht pleadings (8) tars it lu- 

tlioiioli a Court '''1 diBcioses no caum of actit® (5) 

not OTcrhide I ^ '” ' ?'*' “ to leject it V dcfcnJsof » 

stotemont fl /11 R^.Vtt dcfeiiee which docs not api»at m hw wndi'i 

»«gs Thus irliiT/« ti should not he mconBifttent lutli Uie ll^*! 

>i> himself to i. if" “"'t.’® J"'® ■'"eging n died purporting to laiWfUtid 

whether it was ee t ic Court ehould not ndunt the incotisutuit ir»ii 

tomterJl^^^ (II) The Court un> «l«l t 

'omterrogafortM and content, of documents produced 


shoulT he ho subject of Issues ^-As 0 gcncnl rule only such ai ctinrflts 

Should be mode the ,i,b,e. t of iss„« as are uswntnl to uipiiut the race of 


tl) SeorioMome Jlajie , 

M lujuutir j{ I77(lrt73) 

IUWj I’fwujj , Tihluiwl 1 

iti-htl IIM I V 

(J) OoUgapirtCJcttyv Ajhiihnot Jl 
I'f !' J‘r. 11873), f,n K„urj 

f tiai>.4l Ijll 374, at p 3&(]{l>i90) 

{•») Kfciwn luall I TitfUjcinsilt Mil lur 
'4 S 30l(IKfGj 

<5) ^e<} ‘3m Kamim i>cli i \*uUm) 
iloc-ifijt*., 15 I A lOJ, Hj 3, IG3 
40) IrlmCitiot & < o t Uett* U \\ « 

{/) lluro ^oontlatro Odu i ImCfn* 

Ucjpjci 5« ji 3^ 7J(1&C0) 

fo)Ap4j»i Itauu an 210, Jt3 {18701. 
ifoutrw IWixiiklir &LaU MujwwtMtrn 

•>.'ar til IIO,«7(|ss-.), M„ 


'SB W)0,(U(I88l) lUjlIalra-ttl*- 
S«licl» 13 <V 53, U {l&JOj a fiwJ ' 
naeintilin^ llio oil Cotituiun Idtw jla'^ut. 

<srt tfHU4 Tliakur liolMi i 71 >^*1' 
'>or4t, lir I, at] 

(3j Wan GobmJ &i/ear « 1^* ittia H 
K 518(11171) ^ 

(Im) Sioml r ^^ra n « VuiUi Nam ** 
t\ I« -Ifj? (187-1> f,ui ^-ijccnJiriJ S*'"* * 
MatiaTHDi Kcti 15 1 \ •17, oiO 
Ventary of Stttlo f IlpcIcVid ^ 
at p 3W (ISDii), ^niicrc U o vbj -« ti- o 

noV taken »n lltu wrilfca htaUn'i* •** 
ravn. I In sr^uaiffit 
(U) SWtouml BAftl* Klwn r It 
Kiln. 15 I I ai (I8S4) or l-ulotl M 
«r conail rU« n lijan** *■ 
an ma 13 M o4fi (H )•») 
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ShlTLVMfcNI or ISM fc,S 


bl7 

icttou aud ate diiued the defend lut, or are cs&tutial lu auppurl u plea aud 
ire denied bj tlie plamtiS , and niercpietes of evidence nlucb are to be adduced 
to enable tbo Court to infer the truth of a material statement ou^ht not to bo 
made the subject of separate issues (1) \VLcro a fact is cxptcsslj or impliedly 
admitted no issue, of course, nriscs.nor is proof of tliat fact ncccssarj But wheto 
the proof gnen falls short of legal rctjuiicnicnts, the mere default of a party to 
contest a point which also falls short of nn admission Mill not a>ail to cure the 
actual want of e\idcnce (2) If a plamt and Us proof lead to particular issues 
the Court should rai«e them and gi\ e relief, provided they do not come by surprise 
on the defendant and arevMthui thescope of and not inconsistent with the plead- 
ings (3) But a plaintiil w ill not be allowed to set up one case, and having pro\ od 
aiiothcr, ask issues to be raised to suit the proof (4) Sec, however, notes on 
“^^endment of Issues,” post If a ease not alleged by the plamtiS is 
disclosed on the e\ndence the Court tan allow it to be set up, provided a 
specific issuo is raised for U, and the defendant is giicn an opportunity of 
mcetmg it (5) 

Some of the eases which ha\c been cited m this connection arc as follows — 
Suit on lease, genuineness of which disputed , (6) suit for kabulyat , (7) rent , (8) 


suit for malicious prosecution (17) 

Where the parties accept issues laid dowii b> the Court they ato bound 


(1) IlircU V Funiod All, 3 A 11 C It 
«01, 307 (1871) 

\2) Bboobuo Chandrr Shonic t> lUia D>al 

'slawmito, 14 W R 55(1870) 

( 3 ) Obboy Churn t Uoamri>b ChuaUtr, d 
Iljdi, 203 (18W), Kibbun rersbad < 
lUiuWdiuo Uttn 1 Agru (ISOO), 47 F B , 
Lblitii Llmndct v hbuDia Churn BhulW, G 
\\ 11 1’ C 57(1855], blurodd Koomarce I 
'lobinco Mohuii, 20 W R 27- (1873), 
\ir»s\ami 1 Ay^asTanii Grammi, 

I M H O U 471 (J80J) 

( 1 ) ObU >> Cliuni 1 Uuuimiih ChunJer, 
"uyra 

('p) I'utashrauit Mudji, .0 li 5b3(l$Jo) 

( 0 ) Ihabuoiuiico Uotpsco v Cfoluik Chun 
ilcr.jW R lo7(1800) 

( 7 ) Radha Ivuhura 1 CoIulW Cbuwlcr, 11 
U R JOG (1600) 

( 6 ) Kutty ''abiauiauijw t bhiuiu MuUa, 
3 M H C Iv 23 (ISOb) , FftrbooJdcen 
Mullu-t. I Molacm Bibci, 14 W. It. 14J 
(1970) , ^lu>pt MalV r Luclmic Nuaui, 17 

II It JA (IS72), 6-borLouuiar buigh c 
truia'-pG\V H 103 (l 6 UI ) 

(•1) Mu 4 boot''mgb i Ml l-liuujtr Jlt-du 


low U 44 (1871), Nuiido UU Mator V 
l’rosunQomcp>ee,10 W R 333(1873), IChoub 
Chuud V Uehul bmgb, S D N W, 1802. 
p 87 

(10) Bykunt Nath Suadjal 1 KaIcq Churn 
l*aul,17W R 140(1871). PruusooUj Khun 
V Ramxan Khan, b 1> N W, 1853, p 3UU, 
account settled , Kislien Fershad t> Bhow 
anco Dccti, I Agra K B 47 (I 8 '>b) , Obhoy 
Chum V Moomeah thunder, 2 Ujdc, 203 
(18G4) 

(11) AcUuI Mahta v Rajuii Malita, 0 0 
812(1881), Rajrup Kucr ) Abiil llohat 111 , 0 
C 3Jt (18S0) 

(12) Lost Indian lUtlwuy I Joiduti 14 W 
K ll (1870), A. 0 J 

(13) AwlKbadarr Audliu bict,2 M 11 t> 
Iv 423(1803) 

(14) Boorga Aoram C BirjoKifihure.JJW 
U 172(1875) 

(15) Banco Madhub Lahurc-o c Biprodatss 
Dej.lSW R 109(1871) 

(16) Karajan Oanctih r llari Gauesh, 13 
11 064(1589) 

(17) Uabpio Ram Duddeen r budar D\aJ 
bingh, 17 U 101 (1872) 
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by them (1) AViicro i defendant pleaded limitation but placed th^t kuc 
upon the auiiple fact that he litmscJfhad possession for twchc) eais and upward , 
’•vJuch issue w-ts found against Inm* held it was too late for the dofendaBt is 
appeal to object that that fmding did not dispose of the issue tl 
limitation (2) 


Order of disposal --"A Court is not uiwlec any obhgatiou aa to the uidti 
la wlucb It IS to trj the issues which arc raised before it, but may dispose of ti«w 
in the way which it considers emst liiely to conduce to the a6certaun»eotii 
tlic truth (3) But issues should be tried separately, and not mixed up together (1) 
Issues of law mav, under the circumstances stated in r. 2, be tried &at f5) 


“ Nothing in this rule.” — It was held under the Code of 1809, that d 
both parties appear, issues* should be recorded, but if the defendant does not 
appear it is not possible to ascertam the points at which thcpartics arc at 
In such a case a Court does not frame issues, bat hears thccase:>rx})afle (6) 
iiUo expressly e\cludea such a case 


Amendment of issues —It will be observ cd that the word " may " 
in the early part, and the word “ shaU ” m the coucfuding poitioo of tic ^ 
paragraph of r 5 The power of amending issues is almost the same ®* 
given bj the Common Law Procedure Act, and it has been held that a J>»fi 
ts not bound to make such amendments, except for the purpose of more 
putting m issue, and trying, tbe real question in conlrov ersy as disclo-ed by 
plcidmgs on either side In some cases the Courts, m their discreuoo, be 
gone beyond this, and, where no injustice would be done to either party, b 
allowed issues to be raised on matters which do not strictly come «'3thm 
of the pleadings The power to allow such amendments is given by the 
part of the rule, which give a discretion, and not under the obligator) wor » ^ 
the Utter part of the rule (7) The power which is given to the Court y • ^ 
(coirc-ponding with sect 141 of the Code of 1850) to modify the issues lU 
I yurse of tbe trial, is meant to enable it to bring out the questions really '|||^ 
out of the counter averments of the patties. It la not intended that the I 
ahottld take the case altogether out of the hands of the htigiuti, and ^ if 
the pJamtifl or defendant a case which be had no intention of 
himself (8) A Couit’a power of raising additional issues i* lO exfeusuc^ 


(1) Shew Suko) Inli r Wajed Ali KImb, 
13 VV K 20o (iStO), Sloondnr Betbeo *> 
llunwiaan Pcreliad. 11 W R 277 {1SC9), 
Hem Chueder v Taruiec Chuadcr, JI W K. 
20 (l&GD) \ 

Kisto Muhiu , ^0Jdn r,iru, JO W R 
3&J (IbOS) ^ 

(•1) bitao-itb llov, t X>oj jUryiMth Vuia, 
.3 \V it C4{lS7i) 

(4) L'mlil..vl>oyu Itiioo t ^^tiuUul,aU R 
S.O (ib(v} 

( 5 ) fate btcftCiry of SUte v Jclumgir, I 


Bom L R 342 (l&Ol). 
two to this effect was rrfused oh 
that tho isiucs of law and fact 
icpardte. i if 1 

{€} Aiaccr All t lmamooddc*H. 

t4Boin L R 1034 , 3JI A 
(S) ^ary ifxri e ^tnpunuUi. “ 
itp miL(lBTJ} 
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Us power of aiucudiug plaiuts, a»d is subject to the 'uviuo rcstriclion” A Court 
therefore was held not authorwed by the cotrespondiug section to this rule to 
franio new issues which had the effect of altering the nature of tlio suit (1) A 
permission to a defendant to file i supplemental answer docs not entitle liim to 
iiiaLc a new ease or raise a fresh issue in contradiction of his former defence (2) 
livery matter fairly within the scope of the plaint, if important for the decision 
of the substantive difference between the parties, should be framed into an issue, 
iiid the duty of framing them is thrown on the Court in order to render sub- 
stantial justice, and to prevent a party suing from being remitted to a now suit, 
when, by a suitable order as to terms upon which amendment shall be made 
the Court, by fiamuig additional issues, can determine m tlic existing suit tlic 
real question in controversy between the parties (3) 

The rule says " ai any tons" before decree But when there has been a 
licarmg and settlement of issues, the Court will, ordinarily, not exercise its 
discretionary power to raise a new issue except on clear proof of inadvertence, 
or luiatakc, or the discovery of new matters affecimg the merits not within the 
knowledge of the parties at the date of the fotuiec settlement of issues (4) If 
the Court intends to frame an additioual issue, it should do so and then ffx a 
day for the further Iicaiing upon such issue It should not merely record its 
intention to do so and leave the actual framing for the time of giv mg judgment (C) 
ApUint has been amended uiErstappeahandthesuit remanded fortbedctermina- 
tiou of a fresh i«sue arising upon such amendment (C) The form, however, of 
a suit may not allow of particular rights being declared in it (7) An amendment 
may be set aside m appeal (8) 

Although, under certain circumstance^, a Judge at a trial may allow amend- 
ments or raise issues other than those settled yet when a Judge at the settlement 
of issues, has refused to raise a certam issue, that question ought not to bo to- 
opened at the trial, and the Judge at the trial ought not to modify tlie i«sucs 
so as to re open any question which the Judge settling the issues has decided (9) 
When a Judge transfers a case to his own file he is at liberty to amend the I'-sues 
first laid down, and to frame additional issues, and to go into the whole case, 
except upon any question upon which thcro has been a judicial finding (10) The 
first part of cl (1) of r 5 leaves it in the discretion of the Court to frame such 


(1) NdiwjaaGaucsL c HariGaocsli 13 B 
GOl(lSS0}, but eco ubscnatioiis at p G14, 
lu JIocUio « Dotigro, 5 B 003 (1831), and 
as to amendments of plaints, see notes to O 
\I r 17 

(2) Douglas c Collec-tor of Bcnaics 5 31 
I A 271(18ol) 

(3) Itisheii I’lrshad t ULawcuco Dccn, 
1 Agra, 1’ B 4l> 

(4) Baboo Lall t llani N'ataui Cor>lon, 
8ii(lSG5) la Bolje Meali V Khetoo Goi^, 
20 R 203(1873),amendmcntwasaUowed 
after all tbo evidence had been taben Is to 
new matter lurnmg up durmg trial, sco Ag* 
Syud Saduck i Uadjeu JaiLaiiab 31ahomrd, 


2liid Jur N b 300(18f)7J 

(5) KamulKammcet ObhoyChurnGhoae, 
15 W K 151 (1871), Srcchurrco 3IunduI v 
Judoonath Ohosc, 10 W It 109(1868} 

(C) Abdul Kadar t Vlahomcd, 15 M 15 
(IbOO) 

(7) Ameeroonissa IChatoon v ALcdooaiasa 
Khatoon, 21 A. 67, 112 (1875) See bboroda 
Koomaiee t Mobinco Mobuu, 20 VV R 272 

( 8 ) Naiayan Ganesb t Uari Ganc&b, 13 B 
CM (1889) 

(9) Bolje Cbuud Smg t 3IouUrd, 4 G 572 
(1878) 

(10) Taruclnalh Mookerjeo i Gouuo 
Churn MooUrjee, 3 W R 147(180.,) 
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by them (1) Where t, defendant plc'vdcd limitation but placed that issue 
upon (he simple fact tliat he IiituBcIf had possession for twch c ) cais and upwaii’ 
which issue w-ig found i^ainst him held it was too Hie for the defendant m 
ippcal to object tint tint finding did not dispo'-c of the issue of 
hmitiUoii (2) 

Order of disposal — A. Court la aot under vny oblig vUou as to the oiJ« 
m which It 18 to try the issuca which ate raised before it, but may dispose of them 
in the way which it considers moat likely to conduce to the ascerlauunfnt of 
the truth (3) But issues ahould be tried separately, and not inia.ed up togetlior (f) 
Issues of law mav, under the circumstances stated m r. 2, be tried first (S) 

“ Nothing m this rule." — It was held imder the Code of 1859 tbt d 
both patties appear, issues should be recorded, but li the defendant does Eyi 
appear ifc la not possible to ascertain the points at which the parties are at \ 

In such a case a Court does uot frame issues, but hears the cases ex -parte (6) ^ 

lule uapressly excludes such a case 


Ameadraent of issues — It will be observed that the wuid “ may 
in the early pait, and the word “shall” in the concluding portion of . . 
paragraph of t 5 Ihe power oi amending issues is almost tlio same 
given bj the Common Law Procedure Act, and it has been held that a g 
la not bound to make such amendments, cscept for the purpose of mote j 

putting in issue and trying, the real question in contioveisy as disclosed oj 
pleadings on either side In some cases the Courts, m their discretion 
gone beyond this, and, where no injustice would bo done to either -g 

allowed issues to be raised on matters which do not strictly come within the 
of the pleadings Tho power to allow such amendments is given by 
part of the rule which give a discretion, and not under the obligatory uo ^ ^ 
the latter pait of the rule (7) The power which 13 given to the Court f, 
(corresponding with sect 111 of the Code of 1859) to modify the 
foui be of the trial is meant to enable it to brmg out the questions real y 1, 
out of tho counter averments of the parlies It is not mtended that t ® I ^ 
bliould take the case altogether out of the hands of the litigants and mat' 
the piaintifl or defendant a case which ho had no intention of 1 
Iiiiiiself (8) A Court b power of raising additional issues is co extcD iiM 

(1) Shew SukoyLall I VVajed Vh K.L»u. Bom L R 312(1002) m hero an 
13 W R 205 (1870) , Moondur Beetto t tion to this cSoCt was refused on 
llunaoman Persiud U \\ R 27T (1869), that tho issues of law anJ tact 


13cui Chundcr v faruwe ChuQiler, 11 W R 
-0 (ISOO) \ 

(2) lualo 3Ioh Ni I Nojan Tara, 10 W R 
nsJ (IbOS) ^ 

(•1) biUiCkth l>o t Do)aUcoiiatli Uoas 
-3n R 51(]t>71) 

(4) Cmhika bouiiduioo t VVuoiltn J V\ B 
2-0 (I&Co) 

(5) fate beCfLUry ol faltttu V Jchaiigir, 1 


separate , jj Jh 

(C) Aifltcr All i- ImamooJJc n I 

(7) Nohora Roy t 1 aih ^1^“' 

rcTv>(i->- 

14Bom L U 1034 3Jl t "^1, h jtJjn 

18) ^arui^v^lv tniunaU»t H 

at p ICl II (1874) 
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its power of amoudmg plamts, aiitl w bubj«t it' ***c ^ ^ , 

therefore was held not authorial by the contf^ - - 

frame ucw issues which Ind the c0cct of ^ - - 

permission to a defendant to file i bupplcififtl^ 
maLo a new case or raise a fresli issue in eonti^j ^ , 

Uvery matter fairly within the scope of the I'Umi J j ^ . 

of the substantive difference between the jMrtK> 

■vnd tho duty of framing them is thrown on tj< _ v 

sUutial justice, and to prevento party suiogffon }>^ '//* ' i ^ ^ 

when, by a suitable order as to terms upon wh^h > -■ ✓ 

the Court, by framing additional issues, can det<r/ , 

real (juestiou m controversy betvrccn the parti'^ ( •) 

The rule says " alanxjUHie" before dccKc iJtit u* > , / 

hcarmg and settlement of issues, (he Court wdJ, >// t,* , 

discretionary power to raise a new issue exetpt on J ' ^ t / 
or mistaLo, or the discovery of new inatkrs aff«/iij / t| * / >y */ ///> , 
knowledge of the parties at the dale of the fortn'f • A j i‘,, }f 

tho Court mteoda to frame au additional w-su* if thouUl >'/, ,0 ^ „ 

day for tho further hearing upon such iisui U shoul/) 1 o> //> /* / /•// , , 
intention todo so and leavethcactualfraioingforthoti/o' 'A /jm /i ^ // / » ' y 
ApJamthas been amended mfirstappeal andilit-auUitn nAiAUHi* / 

tiou of a fresh usuo atismg upon such amuidiiiciit (b) f},i joi/n 
A suit may not allow of particulat rights being duhrid 11 ) if (?j Ah him/'it/i 1 
may be set aside m appeal (8) 

Although, under certain circumstances, a Judge ol .» fM») 11 i/>,lfoh nh*-)'* 
menta or raise issues other than those settled jttwhtfMi tuAyi nf 
of J* ' 

opci 

so a ■ . , 

Wh« . ■ . . ■ ■ 

first laid down, and to frame additional issues and I 0 go info f} 1 //} i,i> 
e\ccpt upon any question upon which there has been a jutliti d Uh'iii / (Vi/ ') j / 
first put of cl (1) of r 5 leaves it in the discretion of the CouH f// ftmt « » / // 


(1) Narujuu GautsU I HftiiGancsb, 13B 
(ISSO) > but BIO ubacrMitioiia at p Cl'l, 

in Modho t Doiigro, G 11 l>09 (ISSl), And 
AS to amendment 8 ot ilamta, sio nolis toO 

\I r 17 . 

(2) Douglas f loJlulor of Jbnirta 5 31 
I A 27HIS5I) 

(d) Ivuliiu I’trtiliid i llIuHenco Dim, 
1 Agia. 1 11 Id 

(4) lUbuo I^tll ( lUiii Sirilii, lorjton, 
8 u (lb051 lull IjnMialii KtutHiUcmt, 
20 \V 11 .0S(1h 7J} aniMi timnt HiMialio«e I 
atUtoJlllin c\i 111 ! «' I n 1 I < 11 ( iVni \* lu 
ucw nwtltr luinlna wp il irlng lild, wo tgv 
Sjudbaduikt )» Ullilt VUI < iiiitl. 


2 Ind Jur ^ S SW(ISjb7) 

(5) KamulKamuu-nr HHhi.'t', 

15 \t B lol(1871), yrtofuf/w* Jlf »/// /* 
JudounathOhosc, lU W U 

(6) Abdul Kadar r rin i, t‘, ^ f , 
{IbWi 

(7) Anicerooniaaa Khalooii -0 Ab'tt/ / * 

l^ooa, 2 LA. 87, 112(1875; 

Koomoxee t Mohmen Uolma, 20 W li 

(S) Aoraj-an Ganesh r Han Oar,^b, l4 / , 
biM (1689) 

(0) llotje Chund Sing r 3Ioularcl, 4 C ‘i'JZ 

(1678) 

(10) lonuLiialh MooLerjee p 
Ctiuru MvuUrire, 3 \V R l47(l&Cu). 



6 ?ij» pir*i»*^ V ciur ate a.- to 

<)ij<'‘'non of iM't Of of ia'^r to h>‘ decided 
Letw^'fa flioiTL tlifij mav’ state tiie 
th#* form oi aa is.-ae, and eflfrf 
a;n’'=’t.menT m a^ntjag that, upoa the 
of the OiiirT jn the affirmati\»' or the negative of 


tiutatam ol f*a cr 
U« n*j try ivttotsi 
!» iUted ia (ona of 


fa) a tUTii of mon/} “pcoidfitl m the agreemeac or to h 
a.'Certained hy the Court, or in bach iriaaaer as tu 
fViUrt may dirtct, shall b*^ paid hy one of thf» p^t ' 
to the other of them, or that one of them be 
entitled to i>omc nght or ‘•ubject to '•ome habi ; 
sper jfied in the agreement ; 7-4 .outf 

{h) sojjic property specified in the agreement and m 

m the suit shall be delivered by one of the par ^ 
U) the other of them, or a.s that other may dire > 
or 


()> ''Sumu l'>ilU.r f Alolui KMlir, I' C , 
h, • . W. N MjQ (I9iy>, ii Bom U Ji 
mj. ui.A.m 

(j) Jiuji SJr^h c, Ilani m<aiu« II 
i A 7X1. 

(I} rftou/i^ Jlinc" n ilt^ur (• JS/^h Jiptraii, 
III.X10y,»tp JJOjllwI), JWC 77r,*nd 
i’lj/ifluinan Hoy e.T toylai^luj iiobuM, i t 
VV n (ryi(t<s*0) (<l'-]»utaru fmui c^a motie 
ii» I/<in r Court) 


(4) Cj.uatJl;'caLi<iSjIiu ^ 

I-T A ir.JydoW) Jt 

(7, Uto>i J/uaid *-• j, r 

Italiaa sJuui tS <- j. 

llsinnicd P.a»<a r Zxx.\l’> 

m(lS72). but iho 

.ouftlo451oirb«atos‘''®«’'^“‘“ i,S 
.iiaadcr r, ihsiiJi 



SETTLESIEXT OF 


r;t«T ^csx^ 

O T 

(o) oLe or ir.oro of the paxties »hall do or altetaia iroia doln^ 
some psUticuLir ^t specined in the agreemear aad 
rehitiag to the nutter in dispate. 

7. ir^cTC the Coart w satis-aed. after nuking saoh inquiry 
^ ^ » . * .V . deems proper, — 

C«5rt, a :1U , » , , “ , , , 

ifrwsiij m fn) that the agreement was dulv exeeured 

^ p^'es. 

(6) that they have a substantial interest ia 
the decision of such question as aforesaid, and 
(c) that the same is dt to be tried and decided, 
it sAtt.7 proceed to record and try the is^sue and state its finding 
or decision thereon in the same manner as if the is.sae had been 
framed by the Coart ; 

and s.to.7, upon the finding or decision on such i>sue. 
pronounce judgment acconlicg to the terms of the agiee- 
luent ; and, upon the judgment '•> prono'/nod. o decree sh.ill 
foUotr. 
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from impugning tiic decree given by the Coiut m accord'inco ivitli tlio finding 
of the Commissioner (1) In the absence of such an agreement the Couit 
cannot go outside the allegations m tlio plamt to decide an issue as to 
whether the plaint discloses a cause of action (2) 


(1) Bdhir Das tliftckravarti t> Kokin (2) Kslutish 1 Osmond Beeb^, "^0 C 5S7 
Clmndor Pal 29 C 300 (1001) a c, C (1912) ICC W N OIC 
C tv N 121 



OHDEU XV 

DiA)X>sal of tiu iSml at the first Hearing 


1 llVicrc “It the first hearing of .i suit it appears thal 

^ , the parties arc not at issue on any question 

Parlies nol at Issue. _ n_.. . 


pronounce judgment 


of law or of fact, the Court ina} at onct 


Parlies not at Issue — Thu rule corresponds witJisect HI of the Code u: 
ISoD, and 152 of the last Code If thcdcfcndantsaoluntonlj appear m Court ami 
confi s judgment no suiiunons is ncccs<yny for their appearance, and the Court 
mai at once giac judgment for the plamtiils (1) ^Micn the plointiS sues the 
right person, but scraes the summons on another person of a similar name, mIio 
appears and denies luabilit) , the suit «hould be di'inisf ed rntli costs (2) 


2 '\\Ticrc there are more dcfciulants than one, and any one 
Om of several defend* of the defendant^ is not at issue with the 
anu net at issue plaintiff on any question of law or of fact, 

the Court may at once pronounce judgment for or against 
such defendant and the suit shall proceed only against the other 
defendants 

One defendant not at issue — Id an actioa commcDCcd agamst seaeral 
joint debtors, judgment recovered agamst ono of them who admits the clinn 
docs not bit tlio furtJier prosecution of the suit ogiinst the others (3) 


3 (1) Wlieie the parties are at issue ou some question of 

law or of fact, and issues have been framed 
Parties at ssue Court as hereinbefore provided, if the 

Court is satisfied that no further argument or evidence than 
the parties can at once adduce is required upon such of the 
issues as may be sufficient for the decision of the suit, and that 
no injustice will result from proceeding with the suit forthwith, 
the Court may proceed to determine such issues, and, if the 
finding thereon is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for 
the settlement of issues only or for the final disposal of the smt 
Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects 


(1) BaoL of Bengal v Cume, 3 B L. K Baal, t Mahomed Ibrahun 4 B 619 (1&60) 

403, e c J3W R 432(1809) (3) Dick t Dhunji 11 3"8 (lOOI) 

(2) London Bombay and MeUitorran an 
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(2) ^fhere tlie finding is not sufficient for tlie decision, the 
Court shall postpone the further hearing of the suit, and shall 
fix a day for the production of such further evidence, or for such 
further argument as the case requires 

Determination of issue — A. Judge cannot dispose of a suit at the first 
hearing if a party appears and objects to the adoption of that procedure (1) 
^Vllena summons has been issued, for the settlement of issues on]y,a Judge should 
not proceed and try the cause unless under the circumstances laid down m 
this rule, for otherwise he might preclude a party from adducing evidence m 
support of his case , (21 but if the evidence adduced is decisive of the matter in 
dispute, then the Judge may dispose of the cause, unless either of the parties 
distinctly objects and asks for time to produce evidence in support of his case (3) 
In the under mentioned case (4) tlie Privy Council observed ’ “ Before 
entering upon the particular questions raised by this appeal, it may be right 
to observe, that the Courts in India, m disposmg of the case, were bound to 
proceed as the High Court appears to have proceeded, upon the facts alleged 
by the plamt, and upon the assumption of the truth of those fads ^Vhen a 
plaintiff, on ceitam alleged facts, asks relief, and is unable to obtain a trial of the 
facts, and a hearmg on the facts that he may establish, by reason of the con* 
elusions 0 ! law which the Judge forms on the case m its then condition, justice 
requites that the Court should proceed upon the plamtifi’a allegations The 
case must bo determined as if it had an«eu on a demurrer to a pleading or to 
evidence where such procedure easts Courts cannot be justified m refusing 
to allow cases to go to proof upon any other assumption than that the facts 
alleged are capable of proof, and are proved This assumption of the truth 
of the facts alleged must, however, be limited to the consideration of the legal 
efioct of the facts alleged upon the bars raised against the trial of those facts " 

4. Where tlie au.iiimons has been, issued for tlie final 

Failure to produce disposal of the suit and either party fails 
erideace. vntiiout sufficient cause to produce the 

evidence on ^^hlch he rehes, the Court may at once pronounce 
ludginent, or may, if it thinks fit, after fraimng and recoiding 
issues, adjourn the suit for the production of such evidence as 
may be necessary Jor its decision upon such issues * 

Failure to produce evidence — It was held under seel 145 of the Code 
of 1859, which corresponds to this rule, that although a case may have been 
set don n ior final disposal, yet il it bo a case in wlucb lurtbcr ev idenco la lequmd, 
the Judge is bound to adjourn the case, unless he 13 satisfied that the plaintifT 
has, without sufficient cause, failoil to produce liw evidence (5) 

(1) Ivrishiuthupati c Rama Murti, 10 M M J \ 'UO, Gj 2, 5.>3 (IhOC) 

l'i4 11642) I®) Moonslu-o SjnJ Ameer All < BalK)o 

(2) Jccwain p Gi>oUb Khau. 1 N W I’ Run Jlaljatloor Singh, 7 W R ‘<4 (1807) 

U7 (16G2) b** Jvasliibai i bhiJap-a Annajia, 37 

(3) Soorcnilro I'l r>liail r Jugni an U«», 2- R (1013) (ca»o uliouhl not ho adjournc 1 

\\ R 420(1674) for pro luclKin of fnrtl cr evidence after li o 

(4) Nurur All^ « OjooJhj-amm KUan. lo hearing is closed) 



ORDKlt XVI. 

and AtleiuJancc of Witnesses. 

L At any time after the suit ts institutal, tlic j)iiitiC3 may 
summoM la aiitaJ w obtain, on applic.ation to tlio Court, or to sueli 
eire cTldenee or produeo ofHccr as it appoints in this behalf, sumnionsLS 
doeumtnii. persons w hose attendance is required citliei 

to gi\e c\ndencc or to pro<Iuce Jocnnicnts. 

Summons on witness ^ — ^\l^crotl^cc\uIcncco^ft witness or thcproiluction 
of a document is nutcrul to a part) scasc, it is his business to moio tlio Court 
to tike the nece*sat) ^teps m the matter (1) Apphcation for »unnnon*c'» mifeht 
'under tho i ist Code bo imdo at ao) timo before the day fisid for settlement oi 
disposal as the case mnj be (i) To these the parly nas entitled as of right, t3) 
unless the application was not a bonaJiJeoae but made witli the desire of obstruct* 
mg the course of Justice , (4) the Court ha\)ug ainohcrcut poucr to present the 
abuse of Its procedure (5) Xow the applicatton ma) be made at aii) time after 


(1) Nobui CLuntIcr Roy v Anungo Mun 
jurcc, 23 W n 83 (IS"-*). »bcro tho Courl 
adilml that parties ^bo have the benefit of 
legal adrice ought to bo left to manage thtir 
owii eases without intcrferenco /rom tho 
Court 

12) Sa\i a PwlAaa 15 B VA 

(IhOO) 

(3} lb , Kaji Ahmad o Kaji Jlahamad, 9 
B 303 (1884), Gora Chaad Gboso r lUj 
CoomarDosa,51\ R 111(1800), TtamPhuI 
I'andey t l\ahed All Khan, 14 IV B GO 
(1870) Underthe Code of ]8o9 tbeCourtba I 
eccy little, if anj, discretion at alt in tho 
matter and tho present as well as the Wt 
Code show there is none except where there m 
abuse of proeeduro see Rajcnilro Natain i 
}U]ah Knmud Karain, 3 C L. R 069, as 
regariLs cieiuptwn from girixig evilenco in 
(oiirt sees 401 

(4) Ram Phul Pan lev r Mahe<l tUKIian 
t»pra 


(5) beet J5J Cf 257, Cr Pr Code, 
though Uioro i^as no expriM provisiuit of tho 
same rliaractcr m Ibo lut Code, tho matter 
might liave been dealt hiUi unler tho in 
hertnt power stated 

(0) Kaji Ahmad i Kaji Mahamad, 0 R 
30& > AV>dool Kadw V bh&vldi At m 

3[irdha, 24 W It 290 (1875) Under tho 
Code of 2859 tho Court liad a diecnlion 
to lofuso summons if tho application visa 
nudo at a timo which a]i>cared to riiiler 
it unpoMiblo that tho vrilncsses sb ull bo 
brought Rajen Iro Aarain < Ra;ah Kuma 1 
Namin 3 C f. R. 509 (1878), ludru 
Chnnkrr Dunlop 9W R 530(16^8), but 
SCO Itrojo Nath MooViiojiadhya t Pritap 
Chunder. 22 W It 296(1874), an I now tho 
Court should issue summonses at tie s| {Ii 
cant s rub, and iiuli«s pro{wr rauso is shouii 
refuse to adjourn the hearii g if the wilji <^1, 
not uiatt^danre Rliagwat Pas i P biPi, 
10 \.2I8(IS94) 
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Wlieie tlie party liad himself onpnally undertaken to bring the witnesses 
it was held that his failure to do so was no sufficient reason for depriving the 
party of his right to have subpecnaa issued, although it might be a reason for 
not uaiting for them if the plaintiff’s case liad been m other respects ficislicd 
before they could be examined (1) In fact the question whether a Court should 
issue a summons or should adjourn, ate two entirely distmct matters (2) The 
Court has, except in cases of trvuwiest abuse of procedure, no discretion to refuse 
an application for summons Even after issues have been fixed or the hearing 
iias commenced, the Court must grant sunnnonscs if applied for, though it may 
inform the party applying that it does not intend to adjourn the hearing for the 
attendance of the witness For U might happen tliat the liearmg was not con 
eluded before the witness appeared and that it would be right to hear the witness 
so summoned , (3) and a Court cannot tell beforehand what means a party maj 
have for facilitating the attendance of his witnesses (4) If the Court wronglj 
refuses summons the High Court may interfere m revision (5) If summons 
has been granted and tba witness does not appear, the Court will proceed unless 
an application is made to adjourn And it will not grant this unle's good cause 
13 shown The Court has a discretion cither to issue a second summons when the 
fiistfails, or to take stronger measures, as to which SCO 0 XVI xr 10-12,17,18 
It IS, however, the business of the party to move the Court to do what is nccca«arj . 
for his case (6) Wien, liowcvcr, a wtness has been summoned to gn o c\ idcnce 
m n case which is not reached, it is not necessary to i«6ue a fresh summons to 
the witness Ho need only be warned that Ins attendance will bo required on 
tlio day to which the lieanng of the case may be postponed (7) The question 
of the issue of summons must also be distinguished from the question whether 
a party will be allowed to supplement lus evidence after his case Las been 
closed (8) 


2 (1) Tho piirty applying for a summons shall, before the 

Oi summon .8 granted ami wrtUm a period 

to be paid Into Court on to uQ fixca, pay into Court such a sum of 
applying lor summons. money as appears to the Court to be sufficient 
to defray the travelling and other expenses of the person 
summoned m passing to and from the Court in which he is required 
to attend, and for one day’s attendance. 


(1) l'ivnJurang,\npan» Ktshavji JadJiavji, 
on 742(1832) 

(2) Abdool Kadir t S1 >aA1i Abui Mirlba, 
24 W R 200. 201 (1S7.») 

(3) lUi ICall i Alaraldi Pirblal, 15 B SO 
(ISOO), Krishna Churn EaisaVh r PiulAb 
Cliundep Sunun. 7 0 500, 505 (1S»1) fUurt 
should not refuse api lication merely because 
in lUopuiiunthouitncu cannot bo ) rtacut or 
documi ntCAUDotlMjroducod be fore tormina 
lion I f t) r tml The {Jicatiou nmy in ilio 


oTint yrosQ fniilful] 

(4) SeoICajwUimatli; KajiMal imad,9ll 
SOS. at p 310(1884) 

(5) Ib 

(0) Sonlut ilunhir t Omnio Singh. Il 
W R 330 (1870) 

(7) Subbamyadii t Clicriclmraniaya, 24 
M 200 (1%0), Vijayaroghava i Ivouiw 
appa.23M L J 400(1012) 

(6) Syu 1 tbdoot Alf t Kultii-L Su fdcrood 
dtcn,ll W 11 4n3(lt>;0) 
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(2) In (hfrinunnuj the amount ‘^viahla umhr this rule, the 
Court nuiff, tn thecase of any person summoned 
to qne etidaicc as an expert, allow reasonable 
remuneration Jor the time occuincd both vi giiiny cudcncc and tn 
'pcrjormiug any uoih of an expert character necessary for (he 
case. 


(3) ]Yhere tbo Court is subonliuafo to a Iligli Court, regard 
‘'Inil be bad, in fiMng the scale of such 
expenses, to any rules made m that 


Scale ct ext>eQsea. 

hchalj. 


Bxpensea of witnesses — See h-c t I'll of Act VJII of 1859 BAto a 
Mitnc5s 19 sunuiionrd n sufficient sum for liis o^pcjises in going to and from 
tlio Court and for one daj’s altcndanco must lie deposited jn Court (1) It 
■rtisinancarlvca^c (2) held that the sum fixed must )ja\crcfcrcnco to thetravelljng 
expenses or other chorgea of a stimUr nature, and wJicro a riitncss who had 
iDcurrod no expense m traicHing asled for compcn'atiou for loss of time the 
application \xa8 refused A partj need not pay anj mote into Court until it 
has fixed irliat is reasonable (3) Onco suoro.n witness must give his evidence 
oien though his expenses hare not been paid But ho docs not cease on that 
account to bo under the protection of the Court, and ho is entitled to bo paid 
})U expenses though ho has not applied for them before giving bis cyidcnco (f } 
The ptovisions telating to the pajinent of witnesses no doubt contemplate that 
the expenses should bo paid by the party who asks the Court to summon the 
witness before ho gives his evidence, but they do not declare that unless this is 
done tho Court lias no power to require their payment They are intended for 
tho benefit of tho person summoned, and there is nothing m them to protect the 
parly who as) j the Court to issue a summons from his liability to pay Oie expenses 
of the witness if the Court per xncurtam, or m order to save delay, issues the 
summons without seeing that the parQ^ applying for it discharges the duty 
imposed on him by law If be partuUy fads in such duty, and deposits some 
part, but not the whole of tlie expenses, tho Court may require him to pay a 
further sum, and may Iev> the amount sommarily from him There js no reason 
why tho party should be m a belter position when he fails to deposit any part 
of the expenses, or if the witness has given hw evidence than li he has not done 
so (5) ACourtwhileboundtofixarcasonaUeamounttodefraytheexpcnsesofa 
witness may allow only travelJing expenses and charges ofa similar nature not 
including compensation for loss of time It may be a question whether this is 
m all cases sufficient The case of expert witneasea is, however, recognised as 
exceptional, and the section lias been ameoded to allow of a fee to such a 
witness 


(J) See Sann v Bunas. C W B S C IP R 127(1868) 

Bel 8(1866), ftstotutlbeTcxpcnses arar 4 ( 4 ) Loaifon, Bombay & Meditenrsneau 

(2} lisirab tCazun v Pioaoao N»niu, 2 Stahomed Ibnium, 4 B C!9(IS80) 

JijJe 236 (1804) (5) \ob(t Cbrochuraraaya t> Amumrsiu 

(3) MoIiqd Mondur « Brij BbooVso, ft Nsrnsuahayya, 17 il Ij.J 435(190") 
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3. The sum so paid into Court shuU be teudcrcd to the 
Tender ol expenses tn person summoned, at the time of gciving the 
summons, if it can be served personally. 

Tender of expcuecs to witness . — Xct VIII. of 1800, K-ct. 151. Aftir 
the list of witnesses lla^o been filM and coat of scrMce, rtc , ilepo^ilcd, tlio 
Court’s officer'?, and not tlio pirty, .ire rupon'iddo for tlie '■orMcc and return 
of process (1) 

J 2.1 4. (1) Whac it appe^trs to tlic Court or to such oflicer as 

Procedure where ia it appoints in this behalf that the sum paid 
sumciMi sum paid In. Court is not sufiicient to coNcr such 

cvpeiiscs or rcasomUe remuneration, the Court may dncct such 
further sum to bo paid to the person summoned as appears to be 
necessary on that accotint, and, in case of default in payment, may 
Older such sum to be levied by attachment and sale of the moveable 
propcity of the party obtaining the summons ; or tlic Court may 
(usemargo the pcisou summoned without reepurin^ Inm to give 
ovidcuce; or nuay lioth order such levy and distliarge such 
person as aforesaid. 

(2) Where it is uccess,iiy to detain the person sumnioiied 

Exp«n«. 01 xllnesei » long" P'™'* “"e 

detained more than one iiuy, from time to time, Older the party at 
whoso instance he \\as summoned to pay 
into Court such sum as is sufficient to defray the expenses of 
his detention foi such further period, and, m default of such 
deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable property of such paity ; or tlio 
Court may dischaigc the person summoned wthout requiring 
him to give evidence ; oi m.ay both order such lev)' and discharge 
such person as aforesaid. 

Levy and discharge. — U diIct tlio present section the Court enn both 
order a levy and discharge Under sect 157 of the Code of 1850, the poweis 
given were alternatu e (2) 

53.] 5 . Eveiy summons for the attendance of. a peison to 

Time, place and pur g'™ evidence or to produce a document shall 
pose of attendance to be Specify the time and place at wliich he is 
ipecified In summons. lequiied to attend, and also whether his 


(1) Mt SIu'iMlce ■hiianura t Ifookoom of ftie section it wis held that no action for 

Bibeo, 15 W R. 83 {1871} U>« of a witoesa will lio Saran v 

( 2 ) See Bijoykishem Joykishcn, 12 W B Biawa»,5W R S C Ref 5(1800) 

430 (ISG9) In consequeme of the provisions • 
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aUc^aiko is tuimiea for the purpose of giviue cMaeilie or lo 
produce A document, or for both purposes , and any parlicuiar 
document, nluih the person suiiunoncd is called on to produce, 
shall be destnbed in the sununons mth reasonable accuracy. 

Summona to give evidence —Sect Iji, .Vet VIII ollMO A written 
summons dlslmctl) describing the oalure ol the doeument re.imrcd must be 
issmd on a Mtly miuircd to produce it. n scrbul order to liu pleader is not 
such n summons as IS contemplated by law, and is not sufficient (I) 


dotu- Is. II 


6 Inv poison may be suiiuiioncd to produce 

Ittout, without being summoned .o yi.e 
cMdeutc; .md any person sununoned merely 


SummoM to proiuto 

document. — w a , . t 

to urodute .i document sbaU be deemed to bave complied ujth 
., i .. .r i.„ . es..n,.,- .WiinvonC fn he nioduccd instead 


the sununoi^ il he causes ^uch document to be pioduccd instead 
of atlcndmg pemoiully to pioauto the same. 


7. Any poison 

Poner to require per- 
iou prewnt In Court 
to £i>c evidence or 
firodvcc (document 


present m Comt may be lequiicd b> the U. i 
cWt to give evidence oi to produce any 
document tbcu and thcic in bis possos-sion or 
power. 


8. Evciw sumuions tindet tlm Oider shall be served .isis. i 
nearly as may be m the same inamici C6 a 
Summons how served, j^mmuous to a defendant, and the rules in 
OrtUr V. ab to pioof of service shall apply in the t.Vbe of all 
biiinnioiibCb belt cd under this rule 

Summons, now served -.Vet Vlll ol 18o0 sects 101-157 'Ihc toll 
I Iboe contained separate sections dealing with setMci ol siimiimii' on a wilncss 
Ibe rules oi sitvice both in ibe list as und.t Ibi pieseilt Code an assimilated 
to those releirilig to sirtite on dclcndaiits as to irblcb see rules dealing mtb 

MUlb ^ 


9 Service Siball in all cabes be uwdc a bufficicnt time before U. i 
Time’ lerservln? sum- the time specified m the bunimoiis lor the 


attendance of the peison summoned, to allow 

liuu a icasoiiable tunc for preparation and for tia\elbng to the 
pl.ice at which his attendance is requued 

Time for service — riiepro\isioiimtliu>ruleji>ujic mfa\oiu ofiln-witutb' 
iiiil ioT cnioiciiig diligeuce on the partj , it docs not give to the Courts an> 
(libcrction as to grvutiiig or enforemg summonses ui consideration ol their being 
inplied for at .i late pcnoil If, however there hvs been delay the Court may 
rifusc to idjourn the case for the attendance oUhe witnessva (i) 


fl) noorgamonco JWio t Ueuothi Jloncc (2) Kaji Ahmed t lAaji Jlahamad, J 11 
Dosstv.W H livOJ.P lol 303,31011551), bcc notes to r 1, aiJe. 
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3 Tlic sum so paul into Court alnll bo tciideretl to tl 
Tcnfler ol expenses to person bUinmoncd, at the tune of serving tl 
sunimoiijj, if It can bo scr%t(l personally 

Tender of expenses to wltne£s~Vct VIII ol 185y, Beet I'll Alt 
tfio list of wituessoa Im\o been filwl nml cost of senice, itc , ilrpo^ited t) 
Court’s ofllccr?, and not the pirtj, ire tcnponHiflc for the crvicc 'inj rttui 
of process (I) 

162.1 4 (1) Whole it ai)pc,irs to the Court or to '>uch oflicer j 

Procedure where in it appoints in this behalf that the hilin psi 
sutnci^tsumpaidin, ^to Court is not sufiicient to cover sue 

c\pense3 or reasonable rumtncration, the Court ma) direct sue 
fuitlier sum to be paid to the person summoned as appears to b 
necessary on that account, and, in case of default m n i} ment, nn; 
order such sum to be levied by attachment and s ilc ot the mo\ oahl 
propcity of the party obtaining the suimnons , oi the Court ma; 
discliargc the pcisou suimuoncd without requiring luin to giv< 
evidence , or nia) both order such Icvj' and discharge siicl 
person as aforesaid 

(2) Where It IS necessary to detain the peraoii sunimonet 
EjpmiM ol f"' » '“•'S**' “lay- Coiir 

detained mote than one may, from time to time, order the party a' 
‘‘“y* whose instance he was summoned to pa; 

into Court such sum as is suiBcicut to defray the o^qienscs o 
Ills detention for such further period, and, m default of sucl 
deposit being made, may order such sum to be levied b> attacli- 
ment and sale of tlio moveable property of sueJt paity , or the 
Court may discharge the pcison suuunoncd without requiring 
him to give evidence , oi may both order such levy and discliaigr 
such person as aforesaid 

Levy and discharge — Under tbe present section tlie Court can botli 
order a levy and discharge Under sect Ui? of the Code of 18o9, the powcis 
given were alternative (2) 

163] 5 Every summons for the attendance of a peison to 

Time place and pur 8^^® evidence or to produce a document shall 
pose ol attendance to be specify the time and place at wluch he is 
specified ID summons required to attend, and also whether his 


(1) Mt llosaitce 'KJianuTii i Hoolwooin of tUo aection jt waa held that no action for 

Bibec, 15 ^ B 88 (1871) the oxpensM of a witness w ill lio '^vran v 

(2) See Bijoyhishcn t JojLishen 12 W R Biswn« 5W R S C Ref fi(18GC) 

430(1809) Inoonsequen eotthoproTOions ‘ 
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Atlciid.iin.cJ iJ> rcij[UU(.d for the puq)os>o of giving cNidcncc Oi to 
produce A document, or for both jiurpoM-s , Aiid Aiiy p.'irticulur 
document, \>hu.h the person bummoiicd is CAlIed on to produce, 
fahall be described iu the summons with rc.isonable accur.acy. 

Summons to give evidence —Sect 152, Act VIII o£18C9 A^\rlttcn 
•siuiimoiia dialmctl) describing the nature of the document required must be 
I'sucd on a party required to produce it, a acibal order to bis pleader is not 
buch a •=ummon'i as is contemplated by law, and w not sufficient (1) 

6. Any pciison lu.ay be suimnoncd to produce a docu- is. i 
summon .’ 10 produt. ment. mthout being summoned to gne 

document. evidence , .md any person sunmioned merely 

■ ' . be deemed to have complied A\jtli 

. . , , document to be pioduced instc.id 

■ ■ . • nee the same. 

— ..k , — ..Q ,, ^ . 

7. \iiy person pioscnt in Couit may bo xequucd by the Ls.i 

po.or to TOuHo P«'- S*'' ‘0 pioduce a>i> 

sons present la Court document then Aiid tbeie in bis possession ui 
to sue evidence or 

produce document 

8. Every summons undo Ifut, Older sball be served as Ls. i 

nearly as uuy be in the same, maimei as a 
Summons how served. «,unnnons to a defendant, and the rules in 
0/(7ci* V. as to ptoof of service shall .vpply m the case of all 
bummonaes sened under this rule 

Summons, how served — Vet VIII ol lb59 sects 131-157 Ihc Codi 

of 1839 contained separate sections dealing with service of biimiiuuis oiia witiici* 

'lln. rules of service both m tbo last ab und<r the picbtnt Code aic asbimilatcd 
to thobc rcfirring to scrviu on defendantb as to whibh bee rules dealing with 
same , 

9. Seivice bball m all eases be made a bufficient time befoio I* i 

Time for servin? sum- the time specified m the bUlUllloHb for the 

mens. attendance of the person suuinioued, to allow 

him a leabonable time for preparation and for tiatelhng to tlic 
pl.ico at ^vbicli Ins attendance is required 

Time for service — rheprovisionmthibiule is uncinfavuiu of the vutui&s, 

•iiid for cnfoicing diligence on the party , it docs not give to the Courts anj 
discretion as to granting or ciiforciiig summonses in consideration of their being 
applied for at a late period If, however, there has been delay, tbc Court inaj 
itfusc to adjourn the case for the attendance of tbc witnesses (2) 

(1) Dootsauionco Dossce r lIciiuJo Monce (J) Ivsji AiimcU i ixaji Mabainad, J U 
Dossci.,\l n IsOI, p. lea 3V8, 31U (ISSl), bee notes lo r l,aiJe. 
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3] 10. (I) 117/ot ii person io uhom a wunimoiw /mt, ln.n /wuni 

ProctihtL wlnrc uiJ CltllCr fo tO gl\ I! CVldtULC Ul tO pCCxlutC 

/itss fails to coi ptj a documtnt /ai/a iu utUnd or to -j/roducc tho 
iviti$unumn$ documcut til compluiiiLc tilth ifuth summoiii>, 

the Couit blmll, if the ttrlificatc of the bcnnig oflittr liui not 
been \oiihcd b) .iihd.i\xt, and nuy, if it li.is bi.tn bO Ncrifitd, 
iMiiunc the sLiviiig olhcei on oath, or taubu Iinii to bo so 
txaiiuiied b} aiiothei Couit, touclung the stnicc or non btrvicc 
of the buunuoiii} 

(2) Whtre lilt Court 6rt* ration to bchtic tluit buth oMdcntc 
01 production la inaternl, ami that 6uch pci'bon lias, iiithout 
hiujul Cicu6i, failed to attend or to produce the document ni coiii- 
pliaiict luth 6uch summonn or has inUnUonulhj a\oidid bcrvicc, it 
nuy ibbiio a piocl inntion rcqiiiiiiig him to attend to gi\e e\uhnto 
01 to pioducc the docuineiit at a time and place to be named 
theicm , ami a lop) of biuh protl tmition bh ill be illived on the 
outei clooi or other tom-imiious part of tlie house in uhich he 
oidinanly ubidcb 

(3) In Ueit of or at Iht (me of usuuuj butli piocl'inution, 
01 at any time aftcinards, tlie Court may, in its discretion, isswe a 
uaiiant citliei mfh or mthout bad, for the oirat of mch perdoii, 
and may make an oidci for the attachment of his property to 
such amount as it thiiihs fit, not exceeding the amount of the 
costs of attachment and of any fine wincli maj be imposed undti 
rule 1 '' 

Provided th \t no Court of Small Causes sh ill iii iko an uidei 
for the attachment of imiuo\ cable propert) 

Absconding witness— llii’* section corresponds with sect lot) of Code of 
IboD lhc^\ord8infirstpara^'»pIi,“s/»aH . b> anothcrCouit , ' were inserted 
m tins scctiomn the last Code by sect 16, Vet VII of 1868 Tlie present section 
has been reconstructed and the penultimate paragraph omitted 

If the retiun of service has not been aenfted, the Court must esaiuint the 
serving officer on oath In other eases it has u discretion See notes to r IJ 
Before issuing a proclamation, the Judge must satisfy himself \n hether the e\ idcnc 
of the witness is material, and that there is uo excuse for uou attendance, or that 
he 13 keeping out of the wiy Both these conditions must be fulfilled, and then 
the Court can act under this section and let the case stand oaer (I) When the 
return of service is made on the day of trial the party is entitled to sonic time to 
proac that the eaidcnce is material, and that the avitacss is keeping awaj (2) 


(1) Bhub in Mojeo t Kishoree DoK.ee, 6 13 w B 416 (1870) 

W R 235 (1S6C), Ajoodb^a Doss t Btbee (2) Prem Chand Roj r Becharam, 0 U R 
tlisruu, 15 R 17 c (1871), Kalee Daas 126(18(i8) 

Cliuckerbutty t Eshan Chuodcr ChaflCTiee, ^ 
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lluMuucli a*) the Juilj,c 18 ,,i\cua (hscritiuil, lit. i^nut buuiiil tu ,itl uq au 
tiun. but (lu, discretion must be exercised in a reasonable luaniu r (1) ^Wictc 


luMu,; othenw-c placed himself m such *i position that it would lx inequitable iu 
^autit (d) If the Court rcfui>c5 to issue process, it is id\ isablc that it should tell 
itsrcasoiisforsuchrcfusal (3} It i3 for the part) toproducehiseMdcncc, or, atall 
cioQls, to exhaust all the nuaus that the 1 iw gives liiui hr its jiroductJon He 
should, therefore, it was held, on the expiry of tbcprocl iiintion, apply for att icli 
meut. If he docs not, but gucsto Inal upon the evidence which he has succeeded in 
getting, the Court must decide the ease upon theovideuco before it (1) Ihc third 
clause 13 new, and gives the Court power to issue a warrant with bail instead of 
compelling a witness is was foriiierl) the case to submit to tbc liuiiuli ition of 
production lu custody before he could obt im an order hr his rihasi 


11. Where, at any tune after the attachineut of Ins propeity, is 
u witness appears, such person appears and satisfies the Court,— 
atuthmeat may bs iwUh’ (a) that hc did not, tvitJioiU lawful excuse, 
fail to comply with the summons 
or intentionally avoid service, and, 

(6) nherc he has failed to attend at the tune and 2J?ace «a»ted 
ill a proclamation issued under the last prcccdiny rule, 
that he had ho notice of such proclamation in time to 
attend, 

the Court shall direct that the property be released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 


12. The Court may, where such person does not appeal, [s i 
Procedure u witness or* appears but fails so to satisfy the Court, 
fails to appear. impose upon him such fine not exceeding five 

hundred rupees as it thinks fit, having regard to his condition 
in life and all the circumstances of the case, and may order 
his property, or any part thereof, to be attached and sold or, if 
already attached under rule 10, to be sold for the purpose of satis- 
fying all costs of such attachment, together with the amount of 
the said fine, if any : 

Provided that, if the person whose attendance is reqmred 


(1) I’oran CbUudet t Gopccnath Singli. (3) Oeocr Jlahomotl i B^diuth, 5 \\ It 
8\V K 505(1807) AaX 6(1800) 

(i) Itajoo Singh » Balgobind, 1 W R 26 (1) Luchmun Singh r ChoLowree Singh, 

(1804). see Shaikh Jafur t Gooroo 25 W R 151 (1870) 

Pcrehad,3IV U 97(1805) 
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pi)s into Couit the co'^ta <tii(] fine afoie^aicl, the Coint bh.ill 
ordci the pioperty to be released from attachincnt. 


Nazirs Report — Ihu Kazir’a report uf strMtt. of sunuuoni, or jssu of 
procUiii ition, IS buiheieiit to 'idimt of tbo Court takui^ bttps to enforce the 
ittciiiluicu of 1 witncb'*, but \\hLii the Court { roeecdb to iinpo-<c the j>cinlt}, 
thu b< r\ iii^ olluerrt should urdm \nl) bi eiatmucd ind txobi-vx iiinncd on oath (1) 

Sales — &iieh bika riipiire eoiilinnitiou 1») the Court (2) 

Appeal — Xu opi'e d Ins from iiiord« r r«l« imUj; proi^rtj from an »tt uii 
mml under llud pro\iso ( \) 

13. The pioni>ionii iiith ntjard to the aUadtmmt and mlu of 
. nroiKrtij in the utudiun of ti danc duill, &o 
u co/n nci/iitrt upjtliaihlc, bc dinned to (tpp(>/ 

In mnj ulfut/imeMl um( i-ulc ttiuftr this Urdir tis if the ptr&OH irhof>c 
inopcrlij IS su utUuhed Here ajiuhjmnd diltor. 


14 . Sulijett to the prviiifion't of this L'oUe .vs to atti.iiJnn.o 
Court may ol ila own '‘'“I •»>ll '« "">/ hill for the 

accord summon ai wit* iwK being in foicc, u/ierc tlio Couit at an^ 
nesses strangers to suit, thinks it ncocbsaiy to examine auj person 

utlicL tlian a paity to the suit ami not called as a witness by 
a paity to the suit, the Coiut uuy, of ita own motion, cau'^e 
such peibon to be buuuuomd .vs a witness to give oMiIeiice, or 
to piotlucc any document iii liia pubbtssion, on a day to bc 
.vppomted, and nu) exammo liim as a witucsb oi require him to 
pioduce such document 


’] 15. feubject as kvbt .vIoicj>.ikI, wlioc\ei is summoned td 

Dulyol persona aim. S''« C'lduuc In .1 biut si, all 

moned to give evidence attend at tJic time and plue mined m the 
or produce document bumiiions foi that puipose, and whoe\ei is 
summoncel to pioilucc a document s/uiW either attend to pioduce 
it, 01 cause It to be produced, at such time and place. 


( 1 ) ie:Nill.iutUliuUa>.]urjic,lb(a W 1. (-) B»dri l*r.ii,aa i Tej fcingl, J3 V GS 

Misc 9, butioicnon 0 \VI r 10,\(liiiea (1910) 

iliscrctiou la given \«h<.rc tho tertihcalc lias (3) JJadri UrasaJ i Itj SmgL, 33 V GS 
Ucn vcrilicd (1310) 
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16. (1) .1 i)eri>oJi i>o suuiinoiiKl jjid attejidiu^' feJiaJJ, unites I* 
When ihej may de- \\\<i QowTtothcritise dirccti, aUcnd at caclilicar- 

liuj until the suit has been disposed of. 

(^'■) On the application of cither paily and the puymuit 
through the Court oj all nccessan/ erpenses (if any), the Court may 
require any pertion so summontd and alUndiny to furnish security 
to attend at the next or any other hearing or until the suit is dis- 
posed of and, in default of his furnishing such security, may ordei 
him to be detained in the ciiil prison 

Departure of witnesses — -Ibis bcctiun lu tUt Ia:>t CuJt nil (1) uf i 
ililhcultj felt HI m owlj tubo (i) iii which it was licid that when a case w is 
adjournctl for further lie in»g before the witnesses fiaj httii cvdimutil the Com I 
(.ouM nut bind them down to itleiid again The proM«ion is now still furthii 
simplified, and power IS ^uen to ciiforct ittendami b) taking i rciO(,mzancc 
Vs t<) the recall of iwitncss see 0 Will r 17 

17. The 2>roiisions of iides W (o i> shall so fai as fheafti. 
Apfihcition of rules to are applicable, be dicmcd 

person uho having attendid 

a jsumiuojis, depaits uithout lauful excuse, in conti.iventioii of 
rule 10, 


18. Whcic any peison airesUd under a uainint is biougJit [s 
„ ^ ^ before the Oouit t» cnifo(?va?tdt.aniiot, ouintf^^** 

Procedure where wit- , . r .t r <■ .. ® 

ness apprehended cannot to the absence of the parties Or ail} of them, 

document"” ” gi\o the evidence oi pioduce the document 

whicli he h.as been summoned to gi\c oi pio 
duce, the Court may require him to give le.asonable b.n] or otJici 
'security foi Ins appearance at sucli time and place as it tlimjvs 
fit, and, on such bail or security being guen, maj icicasc him, 
and, in default of his gittng such bail or security, may cider him 
to be detained in the ciul prison 

Enforcement of attendance — E'crj Court is hound lujuatut toreudir 
all reasonable assistance to a party to enforce the attendance of his w itnesses (d) 

It IS howe\er, the duty of the parties thcuisehes to inoic the Couit when their 


(1) 'sLO 0 luncaty, Ciiil Pro C<Ki(.« 173 
(JJ \cntsUppa t L’atummah, 5 31ad 
II C n 13.: (1870) 

(3) \ilmoii(o B.uicrjLOt Shurlni Monoula. 
oW U 11(I''IH>) ’llioiiglitbcCourthasbotn 

giici) a i(L'..n(iuu, It bliould Is* riiitiacd 


prnpdly, anil nol so as to encourage w loesses 
eva.hiisatteii<LiQCc Ssroda Dossec t Buroda 
Kant Roy, 5 W U Act \. 4J (1880) , Ozrir 
tlahosicd ( Bjduath, 3 \V U Vet \ 0 
( 1800 ) Cf & li>8 uf tile Code uf l8uJ 
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\MtiKs-,c4 ilu nol a)ipL ir (1) LltMruIc id of i ikii \\ iliir utcr, tiul iti xi:) 

tliclst l>0 •itCK l() COtllllll tl with (J) DUl 6 r\l<C Ilf alllllll) itlS u tijo fljU!l(LllUII 
for m uni r muicr thid rulu , uiJ, th rtfurt if tho »unitii<mi h ii not been duly 
2 >cr\td, tlio pun r unler this rule la nut cxirciM? ibic (3) ihr rule lonttinpl itea 
theciisuufap rsun V'.Iio Iiu liLCit served mil fiihn^'to itl< nd, li I'l Uin arrchti il 
iiid brought b fore tliu Court , it doi.a not upply to the case of i ]Kri>on ^^}lo 
attends uud h k>a lio lua not tho document reijmred (4) Ibt Court iiiU'>t, on in 
ipplicitioii, sitisfy lUtlf of dut. aerMce. lud fuiluro to attend or dcjiorturt It 
la, iiowe>«.r, nut ucceaaar) to inatitulo a foriiul m\«.sligatiuu and coiiiu to a 
dclermmitiQn on tbu cvideucu adduced If fiirvieo ta proved, and the ]rwf 
le ida tb Judge to believe that the aumiuona Ii id cuiiio to the kuouledgU of tbe 
witlicaa, viid lie ace a 110 re i')Oatodoublthittlie vvitiicadc itigive mate ml cv id nce 
md tlieioiano ouq m it tendance who cm iceount for the absentu of the wit mas 
i M irr lilt in ly t»aite (o) h it la I ivvful exeuau mu&t dejieiid u]>on tiie eircutu' 
btancca of eucii c la , but tliero la no ubli^^ation to la^ue i vi irrant vihen ibsencc 
ia due to nun pi)iuent or nun tender of the ii<ceaa.ir} i TiMiiaea (6) Xlie Court 
mubt, m all casea, laa some order on m ipplic<ition , (7) md should ^r mt it 
whero the witneva is material, ind tiuro is no reason to believe that the »j j licant 
IS rcspuniibie fur fits non ap^K ir mte, or liia otherwise ^1 >^vd himstlf in such a 
position that it would bo iuc<]Uit ibfc to ^r mt Ins ujipheatieiu (6) .ind if a case 
fulls w ithm the rule tho apphe mt liav m^ done all that lay upon him to secure the 
vttcndaueo of the witucos tho attend mcc should be i nfeirecd, and the applicant 
should nut be required to take out fresh sunuiiuitsca (h) 1 lie opnu in of the Juil^e 
thattho witnesses irc iiothkel) lobenclit iput) auw (lO) or hia belief that he 
could indict no punishment under the {cnal Code (II) atlirds no valid tc uun 
foe refusing tlio ipplication V witness who his filled to appcir on Ins 
buinuioiia can ouly be lined ifter Iio has Ikcii arrested and brought before the 
Court (Ii) 


19. No one ijUtll be oielciul to attend ju person to give 
No witncas to be evidence unless he lesidcs — 

Zt'ntlIrTJfnt'wS (“) "‘tll'U <•>« 

certain limits OldlUtlJ’’ Original JUllbUlCtlOn, 01 


(1) Bachmuii v Lall Belwrei, 13 W K 
J.4 (ISTO) , ^und Mohua Cliowdliry t 
t.oluck Nath Neo^cc 11 U U 93 {1809) 

(2) ICah \araTu Roy i Shaikh Rajiw 1 
OWN 307 (ls08) 

(3) Ivali Naram Roy v Shaikh Bajuo J 
OWN 307 (ISOS) 

(4J in re I'rem tl aud 12 B. 03 (1887) 

(o) PeniannaChettj v GcvuidaOouiidcn 
5 31 Jf c R 101(ISCj; 

(0) Xodar vial v Said 3ruiiauimad 17 A 
277 (189 j) 


(«) Ndmoncy (.loHdhry v Ilodscin Alb 
a W R 223 (ISoC) 

(8) Itajoo bui^h t> Bal^ubmd 1 W R 
20 (ISCl) 

(9) Busatahhut Sirear v Suoroudhuuj, 3 
W B 21 (ISOj) 

(10) Osecr VUhomed o Bydualh o W K 
VtN b{18Gl*) 

(11) NdmoneyBanerjfiC! v Shuiho Mon^ola, 
0 W R U (1SC6) , 

(12) Ivali Nacam Roy f '=>haikh Bujuo, 3 
C W N 307 (189S) 
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(6) \\itliout bucli limits 6M/at a phcc less tli m fifty or (wliuo 
there IS rail\\a> or steamer communication or ofho 
established 'imhhc contcyaiicc for five sixths of the 
distance between the pLice where he resides and the 
place where the Coiut is situate) less than two hundred 
miles distance from the Court-house 

20. Whcie any party to a suit present in Court lefuses, (s 

C.ns.,u™«. 01 rolusal ">>™ I'^QUJlcd by the 

ot party to give evideoca Court, to gi\c evidence or to produce any 
when called on by Court, document then and thcie in liis possession oi 
power, the Court maj lyronouncc jiidymcni against him or maht 
such order in relation to the suit as U thinks ht 

21. Whe»G any f^aitv to a suit is rtqmicd to give evidence Is 

Rules as to witnesses produce a document, the frovisiona as 

lo apply to paiUrt sum* to Witnesses shall applj to him so far as they 
arc apphcablc 

Parties— liio preceding rules dtil with witucssis why uie not parties 
t patty may appear by pleader or m |>crsoii Iji the former cato if the pleader 
Vfubes or IS unable to answer auj material «iuc>tion tbc Court maj direct tlic 
ibscutpattj to attend unde' O X r 1 andolibHfailuK. to do so may ironouncc 
judgment against bim If a parlj, whether appearing b\ pUadet or m per&oii 
who 15 present in Court refuses without lawful excuse to tarrj out an order 
under r 20 the penaltj is that stated therein Under sect 170 of the Code of 
18j9 a party who being summoned to gi\c cxidence or to produce a document 
failed without lawful excuse to compb with the order was also liable to ha\c 
judgment passed against him But this section has not been re enacted and by 
sect 178 of the last Code and r 21 oltbis Code apirtyisto be dealt with msucli i 
case ou the same footing as aD> person summoned as a witness ilio liabiht} 
therefore, to judgment m case of default is limited to the specific instances 
mentioned in 0 X rr 4 and 20, supra Contempt of Court may bo punished 
by fine and imprisonment (1) Ihis rule gives a further power whicli is one to 
be used with forbearance and is to be enforced generally in cases of contumacious 
refusal (2) What is or is not lawful excuse must depend upon the circumatanccs 
of each case The decision in one case can scarcely be a guide ui another unless 
thofactsareprccisclythesame (3) K 20applH3loProbatccasfs but it will not 
justify the Judge in dispensing with proof of the execution of a wiiJ (I) It h is 


(1) Jseo bs. -180-484 Cr Ir Code Jha 18 W U OJ 04(Js .J 

{1) feceJcshtallanijii \»aVcrMulUiiJea (4) Ravjt lUutLod Nail v t j 
gata,3M IL C It 2t)9(lS(»7) whcre.though Raocliod N4ii. 0 11 -41 (Js i) > i J i 
tho caso U4S uuder the Code of ISoO, tbo cir mohiaoe Gulia e lUii^xCL-i IJ 
cumstao<-C3 ucro ftundar to tlio&o of r 20 3d7 (1003) 

(3) Sto BaUto Purga Putt i Jhmgoor 
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bcLji litlil tlio l'ri\% CuufKil that c>c« whin Hu ord- r m m nIc b> the Cou 
Hfitlcr thw ru?c* it is intiiinhnt mi pJaiHtifl’5 to gn«' rife m «ujipoft al thi 
(laiiu>j,(l) and ni a rotent l*nv^ Cuuiiul dtcJsion ulntt {jhintiiTs who h. 
» vccutcdbcparato morljtJ^HaW »imdJroingj\iiigi\idLHre l(n rjibunbovi thi 
rxtuld be consistent witiijomtnrsi it uatliiM that thi^iabjti'ntionht Ijn d torcbi 
thf' pr« sumptiuii «if jomim ss (2) 


llj J*il Kudu ir > < larau)i 17 I \ (i) iLiiii i fur'.t Kunna 

I 17 1 \\ N ius.»(jylj) 


OIIDCU XVII 


Adjournments, 

1. {/) The Court ina>, if sufficient cause \s shoun, at any [s. 

Court may grant time stage of the suit grant time to the parties or 
ana adjourn hearing. (q of tliciii and may from time to tune 
adjourn the hearing of the suit 

{■?) Ill ciei y such cose the Court sliall fi\ a da} for the further 
„ , . , licarm" of the suit, and nn\ make such order 

.OS it thinks fit with respect to the costs 
occasioned by the 'idjourmneiit 

Provided that, when the hcanng of evidence has once begun, 
the hearing of the suit shall be continued from day to day until 
all the witnesses m attendance ha\c been examined, unless the 
Court finds the adjournment of the licanng beyond the follouing 
day to bo necessary for reasons to he recorded 


Grant time ” — That is it the jnstinco of the parties It has been held 
that the sections m tlie last Code ninth eorresponil with this and the nett tuh 
did not apply to an adjournment which is not made at t he instance of the part ics 
hut which 1 % necessitated hj tlie rules oC 0 urt which legiilatcs the disposition of 
its ouii business (1) 

‘'Sufficient cause ” — This must de|iend upua the circimistauces of oarh 
particular case, and pref<>deiits(2) are not generally of use The Court how 
cser should act reasonably and with indulgence towards litigants where there 
IS no ground for imputing a deliberate intention to delay A party lias a legal 
right to ask the assistance of the Court in obtaining summons to or a commission 
for the examination of a witness But if he has delayed so long that he fails 
to get tlie process executed in sufficient time lu of course, must take the conse 
quences of his dclaa The Court will not adjourn the case to remedy his 
neglect (3) 

Costs — This rule gnes the Court ample discretion as to the particular 
directions to be giien in the matter of costs occasioned by the adjournment 


(1) bni Tooboy Monco Uas»oo t Sm DmIsI hai i Sorstji 3 Bom IL C 1’ 03 

Pro^ad Money SC U N -190(1098) (IsCC) Twlii'y 'fonoo Daiwet v Sn 

(2) Scp Baboo spotariiii Sahoo , RolUm Bnxia 1 'I ncy Da-isco, 2 C M N -liOtJhOs) 

Siho<.,lsW n 3i3(18iJ). bra nlliosi (3) Jlan I>\«w r Mwr Mna?tm I7U U 
Toraw-ir Mill J4 U U 20> (li,-,) 447(IS/I) 
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Sij(Iiucnto])portumtj ■^hmild Im y\int{>thc{ irt\ uh uniii^^ tlj« adjounuiajit Iv 
I n iljlf' liiin to cirr) out tin ordiriftlit roiirtiiiiil produo Jiist\idrn(( (I) 

Rovlow Appeal — Onco in onhr for uljuiirninrjit Ini hem Jindc it 
feUoiild not be rcsfiudid t»tv twuw unUss on •\ntl bunicieiit c'iHH, h!jo\vn 
and in til pnionct of tin oflu r j »rt} (2) Orders under this rule ire not o^-ca 
to appeal (3) Tlnir jrojirietx e»n lie quihtioned ill an iip]>eal /n 111 the final 
d rreo An Vppdhte C’oiirl Iio\rt\<r ii not g atrall) inclined to iliferfire 
avitb mfc nor Courts in the » \« niie of tin disrrotton allouid to thcui to grant or 
nfusc an adjourniumt {!) \ii ordir inide Jiv a lud^t of the Htnh Court at 
scttli im at of issues living v distant date for t!u hearing of a suit is not an ordir 
iind rtliisrule ninl is apjK ahbk uiidirtlu Letters I’utmt ( ») 

57] 2 Wheto on any rl.a) to which the hciriiig of the suit 

Procedure 1( parties la 'idjoumctl, tho p irtJCS or ttn> of them fill 
tail to appear on day to Appc ir, thc Coutt mfiy proceed to dispose 
of the suit til one of tlio modes directed in 
tint III Inlf li\ Onicr / \ or iinhc such other order ns it tlnnhs fit 

AppUcabUity I (tis nih ih m ippliealion to adjiniriud hi irings « f the 
I r< eedtin jin ^erihed for ihe first hnring The distinct loii hctMim tins rule 
uid the iie\t is that ttliin tlun is a default m th apj>iar»iif'c of tlio pirtica 
and their pleaders on the date fued for the adjourmd trial 0 / the suit, a decree 
may hi pibsedund rthisruli and subscquentl) flic case nia' be riMMd under 
0 IX r 9 but mIi re tune has been gi'cn to ono of tlio parties to do oil act 
uid ho fads thi t rder is passid under the next rule and the imttfr cannot be 
]« \ iM d hut IS onh subject to renew of judgment or to appeal (G) This rule, 
whuli speaks of tlu disposal of the suit includes rises in which there may not 
be Hw tint rials before the Court to iinblc it to pronounce a decision on the 
merits Iho next rule contcmplntes a case in which the Court has materials 
before it to enable it to proceed to a decision of the suit The coiitingcncj, 
lioWi-sif contemplated m this rule maj hoppi,nin a case which falls within the 
letter of the next rule In such a ca'sc, if there ire no materials on the record, 
the appropriate procedure to follow would be that laid down in this rule, 
whereas if there are materials the Court should proceed under the next rule (7) 
The effect of this rule is to make 0 IX r 8 applicable to adjourned hearings of 
cases* (8) See notes to tliat rule 


(1) Dbaniram t Virli I^al, J3 C W 
D2o (1909) 

(2) B slien PerLasli t Butt in Goer 20 
W B 3 (1873) 

(3) 0 XUH r J 

(4) Simon Elnsj Jorauar Afull 21 tV B 
202 (1875) 

(5) R t B 14 JI 88(1890) 

(0) SeeRjallt Sliennan MI 287(1877) 
Ambalavana 1 S ibramama 0 If 11 OB 
2C2 (1871) [under the rorrr°pondiiig section 


of tho Co le of 18.>9] Srinja VctAatarainaj-a 
t tnumukooda Rangaja 7 M 41 (1SS3), 
\lwiir Ayyangar v Sesbammal 10 M 270 
(1887) Kader Khan t Juggesnar, 't' C. 
1023 (ie03) 

(7) Manannusa v RamKalpa Cora u 34 
r 23o (1907) d scusse I m Chandraraatl 1 1 
Kaniyana.«ami 33 31 241 (1900), Enatulla 
Basiinia • Jilmn 3Io] an 19 C I J '’3i 
(1914) 

(8) Ib , at r 2J7 
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" Any day.” — That is the s^icoific day to wliirli the suit is adjourned The 
rule docs not applj unlcse a day has been fixed for hearing under the last rule (1) 

It IS illegal to decide a ease in the absence of any part) wthout fixing a day for 
the hearing of the case, if the hearing had not tahen place on the day originall} 
fixed (3) 

“ Dispose.” — This Unix m this rule refers not onlj to the disposal of the 
suit ex parte, but also to the final disposal of it, and includes therefore not only 
the procedure up to the passing of the decree, but also the procedure for setting 
aside that decree when made A Court, therefore, avhicli has rightlj dismissed 
a suit on an adjourned hearing by xirtuc of the proa isions of this rule and 0 IX 
r 8, may also restore it under r 9 of that Order (3) 

“ Other order.” — The Courtis not bound to proceed under the rules 
mentioned (4) 

Appeal — ^It avas held that an order dismissing a suit at an adjourned 
hearing for non appearance of the plaintiff and lu« pleader was an order under 
sect 157 of the last Code and its consequential sect 103 and not 158 and a 
refusal to consider an application under sect 103 of that Code was apjicalable (5) 
Ko appeal x\as held to lie from an order under the section corresponding with 
this ride read with sect 108 of the last Code setting aside a decree passed ex 
parte in default of appearance of the defendant on the day to which the hearing 
of the suit bad been adjourned Under 0 XLIII an appeal is gn on in the ease 
of orders under rr 9 and 13 (G) 

3. Where any party to a siut to whom time has been granted b 
r ce d not produce Ills evidence, or to cause 

wit^iundtn^euher party tbc attendance of his avitnesses, or to perform 
laiu to produce evidence, any Other act necessary to the fuithcr progress 
of the stut, for which time has been alloxxed, 
the Court may, notwithstanding such default, proceed to decide 
the suit forthwith 

Applicability. — This rule applies to a party to whom time has been given 
to do some act and who makes default f7) As to the distinction between it and 


(1) Ualioo Sectaram 1 Roy Baboo, I8 
\V B 323 {1S72) 

{ 2 ) Meet Mukboo v Amccniw 5 S I> N 
W 1603, p 197, 0 Kineal^, i J57 

(3) Bangsi Ilian Ghoso 1 Digambcr Mitra 
Cal n C Rule 2032 of 1900, 18lh Julj, 
1900 refemiig to Janardhiin Uobey tf Ram 
dhono Singh, 2J C 733 (1690) [whith traa 
a COSO of a defendant applying under seel 
103 and nut of (as was tliecaso 111 1 ho decision 
first cited) a plaintiff applying under aoct 
103 ] AKac Xjjatigat » ‘'cshamraal. 10 
Vf 270(1637) proceeds upon a siniiUr Tie* 
Sriraja \ 1 iiW'itarania\a 1 Xiiiimaionda 


Ranga}a,7M 41(1883), Shrimant ^igajirao 
V Smith, 20 B 73G (I69u), m uhxh tuo 
latter cases the subordinate Courts were 
directed to hear applications under sect 103 
of tha last Code 

(4) &eo Hira Dai v Hira J.al, 17 A S33 
(1835) 

(5) Shrinianl Sagajirao t Smith, 20 B 
73C (169 >) , dKwnted from m Aaganada ( 
Kn^liCMiiiurli, 34 M 97 (1910), seo a. OeS, 
clause (8) of last Code 

(G) lihagaanDaii llira.lOA 33.7(1897) 

(7) See Kader Khan t Tiiggeswar, 3.7 C 
II123 (19*13) 
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till h't, nili Ml noti-S to lli it rule mil jml It m is lulil uiuli r tin ) lit C<><1< 
that tlic foriiH r m ftioii ilul iiot uppK to jiroii uiiiiaH in i xtrutuni (1) 

‘ Any party "—liie ruii dots not tcfir to ailjimmun nts li\ the ( mirt 
it its own motion, ( 2 ) ami a^jicars to ippl), to a nst \sli r« an) om jatt) 
and not both has had a cav adjouriud ( \) NNlun altir Kims jt nl 1 lUi MttVd 
tiu hcann,' m is adjouniid to a fixed dili (or final disposal and on tint date 
plaintlfi ilid not 14 !» ir on winch the suit w »s ilisniKstd it w is held tliat th 
foriiitr Si otiun did not ipph is it h u! lictn idjoutnid in the ordinan wa\ and 
not III fiaonr o( oitlur part\ (ur tlu tiKiitiuncd ( 1 ) 

“ To whom time " \ d ite must 1m. fixul within whnh tht ait must U 

done 1 111 otriiioi nt pros ivums of tin niK raunut K pul in (orrt uidiss tin p irtj 
has had distiiut iiotiri m ris^Mit <d tuiu o{ what is rit^uirid of him and 
default III till nut1<ro[tim is of ih* ixmiiu ofthi ]>attunlirhind< f lUfiult 
<“ori<eiiiphti d (1) 

■Fails It iuu»t 1 1 shown tint i sjMtifii onUr h»s Km ili^oiicyfil 
either as rcpirds time (tnh (jme)oroth<rwn>i bonscostanrconliiianU recover 
able m oxoeiUn n tUeto k mv defiuU to oIm.\ au onUt as to co'ts m the alisenci 
ofaspeiifu dirution niaktn,;tlu pa)iiKnl of costs a cumlition priceilint to tlio 
lioinng of the oauUnce of tin jurt) m default (C) Whejc the Court rcfu«cd to 


refused she had not committed defiiiU (7) 

“ Any other act.”—'! lo ruU while m« ntinniiK prudiiction of ca idcneo 
ind tho attc nd nice of witnesses (8) sA)^ «»•*/ other wl , pru\idcil tint that a( t 
IS iiiCi siira to the further procre's of the suit, such as thi pas ment of costs fc r 
llii issiu of i cominissnii (M) Imi not when the ]ilimlill fids (o male up 1 
dcfiei in a in respect of stamp such m liter ha\m{! la 1 n prosidul fi r h) pc< I 
■'ll now 1) \ 11 r 11, in/<’(ltt) 

“ To decide the suit " — Default lioesnotload to tliedismis il of tl e pi iin 
till b suit, 01 the dctieeing ol tho claim against the delindant il the plimtifi or 
defendant make default rospectiaelj ,(U) nor is an order striking the cise ofl 


(1) ItamajftV 7M 4i 12(1837) 

Sco Tirthasami t Annappvyj-a, 18 M 131 
(1871) DhonUil Singh i 1 liakhar Singh 13 
a 84 (1803) 

(2) liarco Uoliun Bira v Stuim Lhtm 
Mjlcc 19 B 34(1872) 

(3) aii-ir i Sibhainmal 10 At 2"0 271 
(IsSi) 

(4) lljallt SlcrmiQ IM 287 (1877) 

>) bU.vil Silch » Mahomet 13 71. 570 
(1890) 

{{) 7 iral 1 ft Irij p,i i Cli nn-in ma 21 M 


\ 


403 (1897) 

(7) Latchuaua Ban t Bag] iiiuilli-v Bait, 
CM II C R 209(1871) 

(8) See Comalaniinal t lUngasawnij 
Iyengar 4M H C R 5G(lSrG) Rangasamj 
t Sernngan 4M U C R 234(1809) 

(9) SUara Begum v Tulshi Singh 23 \ 
462(1901} 

(10) Muhammn 1 Sa lit t 5ful an n n I Tan 
11 A 91 (1388) 

(11) Sitara, H ^.ani t XuLht Sin„li 21 \ 
4t>2 464(1001) 
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the fdc tcguhr (1) Tlit words ttoltcilhstandmtj such default ’ clcirl^ imj)h 
tint tlio Court 13 to proceed \vitli ll»c dispocal ol iJie suit, in spito ol tlic default 
upon ■'Uch nntcrials as are before it If in the case of a plunliff such materials 
fall to sulistautiatc the claim the suit uill be disuosscd for this reason and not for 
the default If default be bj the defendant the suit cannot be decreed without 
taking an} ctidence or without reference to the evadence whicli has alrcad} 
been athluccd In both ca«C3 the decree is on tlie merits (2) The efiect of a 
decision, proaaJcd that tliceasccomcsuitlim the tormsof the rule (3) is to bar 
a second suit (1) Under tlicCodc of ISuO the Court avas bound to decide the 
suit “oil tie record” The effect of these latter words was that though the 
Appellate Court could remand a ca®e for decision the Lower Court could not 
admit an) OMdcncQ after the remand but was bound to decide it on the record 
as itstoodwhen the case was remanded Ci) These wouls were omitted in the 
former Code ^Vllcro a suit is dismissed under this rule on tlie merits the 
plaintitl s reincdv 13 by waj of appeal (C) 


( 1 ) A)u<vr « ^cahaininit 10 M 2*0(l&871 

(2) Sitam B*'gani t Tills! 1 ^ingh 23 A 
4Q2 •IIU(IOOI) Badaiiie hallnSHigU 

A 104 lOu (10021 

(3) Sliaik S-aleb i Afftliomcl 13 M f.O 
US90) 

(4) \ onkAtacliaUm i Mai alakshmamma 


10 M 2"2O880) 

(f) Soo P iddo Li cl my Sirdar Ivlian 13 
W R 23(I8rO} Ixichi n Mundal V ^^u 2 ec^ 
Parawaniflv 13■\^ It 404 (18’0) 

(6) ( a n B bl 1 Ghasita 31 A I2t 
(Ull) 



ORDCR XVIII. 

Ilcanny oj the Smt imd L'rainiiialiuit of II'i/iicjom. 

79. 1. TliG pliiiiitiil has the right to begin unless the defendant 

' Risht la ^^•ln admila the facta nlhged by the plaintiff .and 

" * contends that either in point of Ia^\ or on 

bonio additional facts alleged l>> the defend uit the plaintiff is 
not entitled to am part of the ichcf ivhicli lie seeks, m \vlnch 
case the defendant Ins tJie right to hegm 

" Right to begin "—Tins rule is liken ftow tlio Eiplination to sect 170 
of the Ust Cfiili., tlic rciiuimdcr of tlie •section Icing incorpontcd in the nc^st 
rule Tlie pirtj on wiioiiv t?io o/iu« proltandt lies as dc\ eloped Lj the record 


79 ] 2 (1) On tlio day fixed for the bearing of the suit or 

statement and produc- on any other day to i\hicli the hearing n 
tion oi evidence adjourned, the part) haiing the light to 

begin shall state his case and produce his eMdence in support of 
the issues winch he is bound to p^o^e 
180 , (2) The othei patty shall then state his case and produce 

his evidence (if any) and may then address the Couit generalh 
^ on the whole case 

(3) The party beginning may then reply generally on the 
whole case 

180 , 3 ^Vlieie thcie are several issues, the burden of pioviug 

Bvidenceivhereseverai soiue of which lics On the Other party, the 
'sswes party begimuug may, at his option, cithei 

produce his evidence on those i^ues oi rcseive it by way of 
answer to the evidence produced by the other partj , aiuf, in the 


(1) Fatmabaiv AishabM, 12 B 4o4 (18^) (2) Rustoni]! Burjorji t Kessowji Naik, 

[an \ two counsel maj be heard] SB 287 (1834) 
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httcr CA^o, the party boguinuig limy 2)io(liico pvideiico on those 
issues after the other party lias produced all liis evidence, and 
the otiicr party nuy tlieu reply sjiccjallv on tlie evidence so 
produced hv the party hegiiming, but the paity beginning will 
then be entitled to leply generally on the wliole case. 


Statement and production of evidence — Tlio first paragraiili of r 2 is 
the first [wngrapU of tcct 170 of Iho last Code The tliird rule is taken from 
«cct ISO Tlio plaintiff and such ot the defendants ns support llio plnmtii! s ca^e, 
wliollj or ui part, must address the Court and call their o\ ideijcc first, and tlio 
other partj (niinclj* the persons opposed to the plnmtilT s case and that of the 
defindinfs supporting it) must addnss the Court and cill their e\idenco (1) 

4. The evidence of the witnesses in attendance shall [s 
witoeisM (0 hfl ci- be taken orally in open Court in the presence 
amfned In open Court midcr the personal direction and superin- 

tendence of tlio Judge 

Witnesses— Tlic parties muat select thoirwitnesses, summon them, and if 
they do not attend, move the Court to secure their attendance and vhen a 
Commission has been issued the Court must he moaed to N\ait for the return 
It IS not tho business of the Court to determine what witnesses shall bo examined 
They should then call upon the Court to examine such oi tliem as maj be offered 
for examination (2) It is tlie duty of the Court to examine every witness tendered 
though ho has not been summoned or his name has not been enlisted m tlie list , (3) 
unless it 13 clear tliat the intention of the party producing tho witness is to doIa\ 
or obstruct justice (4) lie should not select a certain number onl) for examim 
tion , Cj) nor send some awaj because he had examined as man} on one side as on 
tho other , (G) or because ho thinks their evidence will probabl} not be of mucli 
value, (7) or because they would only prove the same facts as already deposed 
to (8) It IS m the discretion of the Court of first instance to allow a part} to 
call further evidence after ho has closed his case (9) A plaintiff who does not 
care to be present to support hia owm case when he knows it is tried, cannot of 


(1) Jfflji Bibi t> Sultan Mahomed, 32 B 
COO (1008) 

(2) NunJ Mohun Chowdhry t- Golnck 
Nalh Neogee 11 W’ B 09 (1S69), Momo 
Mojcoi Bhccm Cooniar, 0 tv B 231(1SCC) 
Dcen Dyal » Dauco Roj , 13 W R 185 
(1870) luRanijiwun&inght Radha rro»))a I 
Smgh, 10 W' U 100 (1871), auminons waa 
not taken out os the Court ron'ulemi the 
0 % idcneo unnecessary 

(3) RokLalDaasMundalt ProtapChniulat 
Hazrali, 12 W R. 455 (1870) 

(4) Chowdhrj Klioorgo t Shib Tnhul, 17 
W It 172 (1872). Ramdhan Mnmlal 


V RajbalUb PamruaDik, 0 B I. R App 10 
(1870) 

(•») Raiadban Mundal i Uajballvb Para 
mauiL, 4upja 

(6) Gopeu Ojha r Hnr Gobmd bnigh, 12 
W R 229(1809) 

(7) Looloo Singh v Rajindur I.aha, 8 
W R 304 (2807), Shaik Ibhram t Shaik 
Sulcmao, 9 B 147. 149, 150(1884] 

(8) Jeswant Singhjee r Jet Smghjcc, J 
MTV 424.427(1841) 

(9) Raklial Piua Mundal r ProtapChunlcr 
llawaL. J2 \V B 45J (JSTO) [and there ia 
nn right ntepo< lal appoal on tliat point] 
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explan I 
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first two 
paras ] 
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Iiistpara ; 


ORDUU XVHI 

Umnnfj o] ihe Suit aiul L^umiuaiion of ]yUft€^scs. 

1 Tlic phmfiff has tlie right to bogm unless the dLfeiiilant 

Bight to begin. Mhiwts the fjicts alleged hy the phnititl and 

coiitends that either in point of Iax\ or on 
some additional facts alleged hy tho defendant the plaintiff is 
not entitled to ans part of the relief whitli he seeks, in wliicli 
cose the dt feudant has tlie riglit to begin 

" Right to begin — ^TUis rule w taken from tlio ExpKnation toeect 17*^ 
of ilio last Code the ruiiAimlct of lli<* '.cetion being meorponted in tho next 
rule riic parU on whom the onut probamlt liM as ilc\ eloped hj llic record 
must begin Ar to thin, see the \uthor» Evidmcc Act, 5th cd , pji G2&-70o 
At the hearing of a ciro on a prehmmar) is'uo the defendant by whom the issue 
13 raised haa the ne,ht to begin , (1) and if m appeal the respondent objects that 
no appeal hes the appellant begins <2) 

2 (1) On the day fi^ed for the licinug of the suit or 
statement and produc- ou Other day to which the hcariiig is 

tion o( evidence adjourned, the part) h wiig the right to 

begin shall state his case and produce his evidence m support of 
the issues which he is bound to pro\ e 

(2) The othei party shall then state lus case and pioduce 
his evidence (if any) and any then address the Court generally 
on the whole case 

(3) The paity beginning may then reply generalh on tlie 
whole case 

3 "Wheie theie are sevcial issues, the burden of proving 
i Evdenceioheie several soiiie of which lies Oil the otlier party, the 

Issues party beginning may, at his option, eithei 

produce his evidence on those issues oi reserve it by way of 
answer to the evidence produced by the oilier party , and, in the 


(1) Ffttniabaiv Aisbabtii ISlJ lol{188S) (i) RuBtomji Baxiorji t Kcosowii ’’iait, 

Ian I t’fto counael maj 1 e beard] 8 B 287 (ISSl] 
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Iittor ci'je, tlio party bcgiumiig may pioduco ovidcnco ojr tlioso 
isMiea after the otlu'r party has produced all lus evidence, and 
the other party nny tlien reply special!) on the evidence so 
produced bv tlie pxrt) beginning, but the party beginning avill 
then be entitled to reply generally on tlie \^holc case 

Statement and production of ovldcnce — The first pan^rai)!! of r 2 is 
the fir-.t pingraph of sect 170 of the last Code The third rule is taken from 
sect ISO Tho plaintilT and such of the defendants as support the plnmtifl s case, 
wholl) or m part, must address theCourt and call their e\idcncc first and the 
other part) (namcl) the persons opposed to the plaintiil s case and that of the 
defendants supporting it) must address tho Court and c ill their c\ iJcnco (1) 


4 The evidence of the witnesses in attendance shall [s 
Wiineues to ba ex- he taken orally in open Court in tlie presence 
amined In open Court anj under the personal direction and supenn 
tcndence of tho Judge 

Witnesses— Tlic parties ma»t select tlicir witnesses, suuunon them and if 
they do not attend, move the Court to secure their attendance and when a 


for examination (2) Itisthedutj of the Court to examine ever) witness tendered 
though he has not been summoned or his name has not been enlisted in the list , (3) 
unless It 13 clear that the intention of the party producing tho witness is to dela) 
or obstruct justice (4) He should not select a certain number onl) for examina 
tion , (o) nor send some awa) because lie had examined as many on one side as on 
the otlier , (6) or because he thinks their cvndcnce will probabl) not be of much 
value, (7) or because they would onl) prove the same facts as already deposed 
to (8) It IS in the discretion of the Court of first instance to allow a part) to 
call further evndence after ho has closed bis case (9) A plamtill who does not 
care to be present to support his own case when he knows it is tried cannot of 


(1) Haji Bibi V Sultan Mahomed 32 B 
509 (1908) 

(3) Nund Vlohun Chowdhiy v ColncL 
Xatb Xcogee, 11 W R 99 (1869), Momo 
Mojeet BhcomCooiiiar OW B 231(18CC) 
Been D^al t Banco Roj, 13 W B 185 
(1870) laBamiiv'iinSmght Radharroshatl 
Singh, 1C W R 109 (1871), summona was 
not taVon out as the Court ronsi Icrcd the 
o> ijcneo unnecessary 

(3) RakhalBassMundali ProtapCbimdri 
Ifarrah, 12 VV R. 455 (18~0) 

(4) Chowdhrj KUoorgo i Shib Tnhul, 17 
W R 172 (1872), Ramdhan MnnUI 


t> Rajballab Paramanik CB I R App 10 
(1870) 

(oj Ramdhan Mundal i Rajballab Para* 
inanik, supfo 

(C) Gopco Ojha t Jlnr (jobm 1 Singh, 12 
W P 229(1809) 

(7) Lroloo Singh v Rajtndur r,ah-i, 8 
\V R 364 (18G7), Shaik Ibhrani i Shaik 
SnlcmaD 9B 147 149, 150(1884) 

(8) Jeswant Smghjee r Ji t Singlihe, 2 
M T \ 424 427(1841) 

(9} RakhalDaas Mundal t ProCapCimn Icr 
Ifaxnli 12 W B 4o5 (1W9) [and there i* 

no right ol spcf ul appeal on tl at point] 
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course Ko allowed to the pli i that he had no opportunit) of robutling iJ c 
(kfcijtlant’s c\j(lcncc(l) Xew matter di ro\i red after tht pluntjff s ran is 
closed ou^jlit not to Ik -.idnuttui unK>d it jh sikJi t» w«iufd \ n h iM) wcn'ion a 
dj/Tcrent dctennmation (J) It w ruled lint when a v\ itm •* Ird bit n eujininrd 
on behalf of the pluntiff he ciiuiot Ik* rccalltil is i wjtm‘s for the Utfirdani 
without Jea\o obtained at the end of the first jxnmuiition ('ll At rifeirda the 
examination of purdannshm woineii, hct *.«.! 132 Time should U coptnt 
reasons to nccc-sitatc the Court to order priimpala to li i\i tlie court locni 
while the evidence of witnesses is bein^ recorded Uut tlic other wHne^fts thould 
not bo present (4) Wicrc. the first Court did not con'idi r it nccf'«arj to cxen im 
further witnesses whom the plaintifl idduced, it was held that the Appellate 
Court, if not satisfied w itb tlmt e\ idence, should has c f>i\ cu the p irtj an oppor 
tunitj of examining their other witnesses (o) The Court should, boweacr, be 
sitisfied that the witnc'sce wire pn ent,and tint a honnjUc apjibcation for tlieir 
examination w la made (C) In second appeal the Court has refused to interfere 
when the point was not taken in ih© first \pptlIato Court (7) It nu^ht to be 
showm tint the e^^deJlce would liaat Wen mitenal te» the case (8) 

fr 182.1 5 . In c-vses m \sUicU vu appeal is aUassed tUc evidence 

How evidence ihall be a\itne »3 shall he talvcn doMJV m 

taken in appealable writing. Ill the Uiigimgc of tJ)C Court, b> or 
m the presence aiul luidcr the personal direc- 
tion and superintendcucc of the Judge, not ojdinanly m the 
form of question, and answer, but m that of a narrative, and, 
ivhen completed, shall be read over m the picseuco of the Judge 
and of the witness, and the Judge shall, if neee‘ 5 «aTy, corroet tin 
same, and shall sign it 

TaUmg of evidence in appealable cases — 'liiiduilpcurrrspoiulstojutl 
of ><oct 172 Art Vll of 18'>0, iiid<;c(t 10 lot tho last Code Under the 
meutioncd ‘Sect ion, is under the pr» sent rule, the e% idciiee Ind 'ind has to be rc'id 
in the presence of the pirtus and tfioir pleiders and no provision is nude for 
signature by the witness The dcpo'ulion w to be read over in the prc'^ence of 
tlie Judge and the witness Evidence which has been leccuod in tlic absence 

(1) Iladliajecljun I Gnw Chumlcr Roy.S W' U 213 (ISfO), SuriU Kio » tJI Imun 
W It 401 (1807) Ilv, 2A H C R iOD (1870) as to proof 

(3) Ivazi Gulam Alli i A^ Kh>n 0 Bom of refosal by tho Court to take e\klpiice, set 
If C It S3, 07(ISr9) Rwnesaur Bliattacharjce « Sfiib Ifarain 14 

(3) Mackintosh v Hohin Money J>asaoe 3 W R 413 (1870) Gooroo Oass VUiooleo 

Ind Jur V S 100 (1807) t Potan Mundli, 12 W It 303 (1801), 

(4) Butldroenatb i Issoreo Proshad, 2 Pumeshan Proshid i MftUomed Sjed 0 C 

Hyde, 249 (1804) C03, fill (1831) 

C,) lluiiah Chundei Ghoao ^ Gopa.1 (7) Gtwnio Akltoolec i Poran 

Chunder GhosO 20 W' It 203 (1S|3) Mundio 12 W E3f.3(lWJ) O mtn Smgh 
KhuUBuMii Ira im All Shall OA 33) i Cluimnraa Mabloon 15M R 871 (1S71) 
(18«!r) (S) Ndkanth Sirmah t S,ki‘< h Debu U 

(O Ktnoo Smji , Dtlian Chimhr fi W It 324 (ISro) 
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i)t llic oppo«ile pirlj , will be rcjccttil if objected to (1) Tailutt to coinpl) with 
tlic pro\ isioiH of tins niul the next rule will render tlie deposition inadmissiblt 
tni i charge of gumg fiUc cxidcncc bi'cil onsixcli dope itioii , and under sect 91 
of the Evidence Act no other evidence is admi«Mble (2) In «cCond appeal the 
ease will be remanded to have the cvidcnccproperlj rtcoidcd, piovidcd tliat the 
objection has been taken m a regular apjieal (3) Corrections in depositions 


of 1879 , Buriuali Liw or Burmali Courts Act It was licld to applv to cases 
under Act X of 1870 (6) (Land VcquiMhon) 

6. llVicrc the evidence taken down in a language [«• is 
When deposiuoa to bo different from that in which it ts given, and 
interpreted. the \\itncs>8 docb iiot understand the language 

in wlucli it IS taken down the evidence as taken down in 
wilting shall he interpreted to him iii the language in which 
it IS given. 

Interpretation of deposition — Act Mil of 1859, sect 171, tiaubc 3 
iliw rule docs uotjpply to High Courts or thi X’unjabOuef Court in the txerci«o 
of tlicir origiiiil Civil jun diction bee note to list rule As to Oudh, see 
Ut XVIII of 1870, sect 10 


7. Evidence taken down uiidci section 138 shall bo in the [s IK 
Evidence under section fomi prcsciibed by lulc o and shall he read ^ 
over and signed and, as occasion may require, 
interpietcd and collected as if it were evidence taken down 
under that rule 


8. Where the evidence is not taken down in wilting by I** 
Memorandum When Judge, hc shall be bound, as the exanuna 
evidence not taken down tiQu. of each Witness proceeds, to make a 
by Judge. memorandum of the substance of what each 


witness deposes, and such memorandum shall be WTitten and 
signed by the Judge and shall foim part of the record. 


Memorandum of evidence— *Vi,t VIII of 18o9, sect 172, entuict 8 
This rule does not ^ppl) to High Courts or the Punjab Chief Court m the cxerci'-c 


(I) Bouimarauzo Bahadur i RaDgai.amj, 
0 \I LA 232(lbjo) 

(J) It t M»}aJcbCov.aiui GC 7oJ(ISbl), 
nt Han Chum Sui^li c It , 4 C W N J49 
(I'lOO) 

(1) Siuikh Ldl ( Slnikh licr, IS W K 
n-’(l5>7d) 


(4) 1 C O ^ W 183, citi J m O Kmcal^ s 
tiv Pf Code 

(j) O \LI\ r J, I'Oil Punjab Courts 
Vcl,s. 1G(J), Ut Will of lt>»l 
(C) Ilrvslum t ItliiUculh MulLcl, 17 
W U J'l {lb71) 


81U 


iju: couE or civil I'kockuujci:. 


1 1K‘'T "t IlLli 
U. IS, rr »-lt 


of tlitir urigiuil Cnil jurtMluUou Kc i;«U to r 5 It u not ni Iori.« lu lIi-. 
Ctiilnirro\JucC'«{AttII of 1H7‘J) -VstoOijdlt.fcLO Act X\ lil of Ib76,6cct. Il> 
A hupantc mciuorwidum on « i< Ii uitm-i -hould U ncordcd at the time of tJio 
i.'^.uuiintioD in tJiO \crn'icul«r of i)ii Judge, and it -Iiould i oiifuintMn nutcxial 
iiiswcr nudo by the m the cx-imiiutiun in cliuf, the tro a cxUJinwtJoa, 

md in rejjl) to questions pul b\ ibo Court in tljc form of .i jurratuc (1) The 
Mrn itular record and not the mimuniDduiu ts looLc-d upon as tho dtposition of 
the witness, and wluro then 19 an\ distrepmr^, the xcrnacuJ ir rctord mu-t be 
followed ( 2 ) 


fs, 185] 9 ^ Wlieio Kiiglisli is Mol tin* Injiguagf 0 / the Couit, 

When evidence may ba hut all the parties to the suit uho appear Jii 
taken Jn EniHsh. pcihon, .lud the pltadeis of such as ajipeiii hy 

plccidera, do not object to have Midi uvideiito as n> gi\en in 
Jinghsh taken down in Kiighsh, the Judge may so lake it down. 

Evidence in English —Vet VlII of 1809, sect 172, •'tjitnjte 1 'Ha's 
luk does not apph to Kiph Courts or the Punjab CJiicf Court in the txcrii c of 
their origiu d Civ il juri'dit tiou fc>ce note lor a Ihc foriiur section was not in 
fuico in tiio Central Piovincco. A<1 II of 1S79 . »cct 2, inodj0cd in OuJh, Act 
Will of 1870, sect 19 

Is, 186 ] {.'oult ma\, of its own inutjon 01 on tho axmlicti- 

An, particular ques- ■*“> *>'■> ««''«• 

tioa and answer may bo <uiy paiticulat question lUid aiiswel, Ot any 
taken down. objection to any question, if theto apiiears lo 

be any special reason foi so doing 

Taking down of question, answer, and objection —Act V III of 
1859, sect 172, sentem 0 5, aud sect 180 of tlic la&t Code, whiLh apjjUcd to ifigli 
• Courts, and w.vs m force la a modified form m Oudh (Vet XVIII of 1870, 
sect 19} This is excepted by 0 XLIX r 3, jmt Tho wordi" or cause lo be 
lalcn doivn” h-vve been omitted 

Is. J87.] 11. W/ieie any question put to a witness ts objected to by 

Questions objected to a paity 01 lus pleadei, and the Court allows 
and allowed by Court. the same to be put, the Judge shall tfikc down 
the question, the answer, the objection and the name of the 
person making it, together with the decision of the Couit theieon. 

[s 188.] 12 . The Couit may lecord biicli lemaiks as it thinks 

Remarks on demeanour mateiial lespecting the demeanoui of any 
of witnesses. Witness while uiidei exanunatioii 


(1) SuUeeooJccn v Luclimcepuf, (I W R (2) llcernnatli Koocrcc i Bunn ivarviii, 
112, lu wkicli tlw inanaec o£ cccoidiBg cTi 15 W B 373 (1871) see also R t Bdiarco 

dcnce IS laid down. 4 Civ 0 N W , J86C, Bose, 9 W R Cr 69 (1808) 

cited lu 0 Kinial_, s C P G 
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Demeanour of witness — Act VIII ol IBG'J, sect 17J ■•cnti.in.i. 7 md 
cct 1S3 C){ the 1 Code which iinilicd to Hiji Coiirln, but not to I* b C C uid 
wasmudihotl m Oudli, Act WIH o£ 1871) '•cct 19 Mtt 3 aulc Ihis rule is 
Hot excepted m 0 XLIX r J, })ost 

13 III c.Vfcca 111 ^\Illcb an appeal la not allowed, it shall not [s. i 
.. ... bo neccsaaiy to take down the evidence of 

Memorandum of evl* . , , t .i i_ , -i 

dence in unappealable the W itnesscs 111 writing at length , but the 
Judge, as the cxainnntion of each witness 
procetds, sh ill make a luenioranduiii of the substance of what ho 
deposes, and such memorandum shall be written and signed by 
the Judge and shall foim part of tlie reeoul 

Evidence in appealable coses— IhiMuIcdocs not ipplj to IlighCourtb 
or the ruiiiub Chief Court m the «.\crtise of llicir original (jvil jun diction 
bee 0 XLIX r 3. and note to r 0 It is not m force id the Ctutrul VioMncei 
&eo Vet If of 1870, sect 19 and sect 3 ante The rule is aUo applicable to suits 
for the rcco\erj of rent in Bengal whctlur xn appeal is allowed or not (beet 
Its (/), Act VlII of 1880) Tor power to dirt«.t that evidence m buits between 
1 indlord and tenant m ugricultural villages m Ajmeic and Merwara be taken in 
the form prescribed bj tlio rule see the Ajiiure Couits Regulation (I of 1877) 
bcct 29 In Bengal there is no lb>.ed piaclicc but as a rule the Jncinoranduin 

liWTittenlogiblyintUcvernacular of the Judge or in Bnghsh if heis&uffiricntb 
icquainlcd with that language and signed b> the Judge and dated (1) A Judge 
of a Small Cause Court is bound to take down in t)ie language of the witnc s the 
substance of what each deposes (2) 

14. (i) Where the Judge ts unable to make a memo [s i 
landum as required by this Order, he shall 

to, 

record reasons ot his recorded, and bhall cause the memoianduiu 
Inability. made m writing from his dictation iii 

open Couit 

( i) Evciy luemorandiiin so made shall form pait of the 
iccoid. 

Inability to make memorandum — Act VIII of I8o9, ^ctt 17-’, 
^(.ntcuco 9 rills rule applies to all rent suits in Bengal (Act VIII of 1885, 
vect HJ (2)) , but not to the Chartered High Courts or the Bunjab Chief Court, 
ju r 3, and Act XVIII 

of ".if 1876, sect 10), and 

in ^ IS section in the last 

Code, it was fiid, seemed to ccnlemplale some pcr«onal inabdit} Press of 
busuic s should not, unless under exceptional circumstances, bo accepted as a 


(1) 0 Kmealj « Cu Pr Code, a. 1S9 C»1 W N ccxxix (lbJ7) , c , 0 t W Iv 

(-) Amrtla bbalia t rauibkon 1 4ls» 


iHK tOUk. Oi tlMI, I'llULl lJUllK. 
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rcjbun for llic inaliilitj of .inj utliiir to rtconl hia nuiuonmlujii (1) In the 
prcdLiit full., however, tho vvordn “ii umLle” are Mibstituttil for “reWmi 
unable " in tlio former section 


Ls 191.1 15. (1) Wlicic a Judge is prtvenlid b> death, traiibftr 

Power to deal wiih other caUbC {roiii coneluding tlic trial of a 
cv.denco uken before suit, /its succcssOf inay deal ^vlth a/iy t\idciice 
ano er u ge. ormcnwr.xndiim taken iloun or made under the 

forcgotiuj ruh't as if tyiich eiulcnce or maiioianduni li id been taken 
down 01 made b} him or undir /ha dinclion under the inid r\dci> 
and may proceed with the hint from tlie stage at whicli Ins pre- 
decessor left It 

(-) The pioMbioim of suh rule (1) aliall, ao far as they art 
apphcablo, be deemed lo appl) to tiufcncc lahen in .i smt tiaiis 
foiled under section ‘U 

Evidence taken down by other Judges— Thu is acet iJi uf the b't 
Code remodelled Tins pto\t>o Ins Ihvu oiuUlvd As (o ic »ict Jl, 
■sub sect J, mile ^^hcrc cvideiKC lus bvcn ukvn m another Cuuri and on 
mother trial, the fudge cannot riU on it, hut m bound Iiim elf lo record tin 
evidence which is to ho the nuvtirial for his decision (J) Pul the pirtus ma) 
i^rcc to treat the furuur record ns incorporalc m the httcr,(J) mid wjiert aiich 
in igiecmciit lus been entered into the witur should nut be rccsaiuniid 
without '•omc good reibuu being nddiieed (I) .1 foriwr^ where evidence Jiad been 
t ikcn m the sum, ca-t by the prede<c< or of the Jud^i the pirlics maj wane 
the ictaking of cvulemc 0) beet 191 of tho last Code, with which tins rule 
correspond'*, was substituted for the former seetion bj let \ II of 18S8, witli 
reference to the decisions noted (6) Eaeiption is nude to the gener il rule where 
the Judge ]) IS. dud, (7) or been tr msfertwl, or is prevented bj otlier cause from 
concluding the trial of the s,uit, or tho suit itself has been tnu ferrtd (8) As lo 
High Comt'>, see 0 2vLl\ r 3 


•la [)) Whop a wikncas la .\\>w\\b \\> Ivas'i 

Power to examine wit- Court, or othci suffieient e mse lo shown 

nesses Immediately, to the satisfaction of the Court why Ills 


(1) OKiuealjaCn Ir Code, 8 llHI 

(2) \U Buksh t Shad.h Sunicen>vdil(in 
13 W R 477 (1SC9) See B t Kulundar 

2 \ 11 C 11 lUO (lUiO) [nadingovcr 
tliOir previous depositioos to tho witnc%es in 
a cruuuial case and vskuig them if they aro 
true u wrong] 

(3) Malaiajah Jugatendiir Bunwano ( 
BmDjal, IW R 310 (ISW) 

(4) Sieeiiath Rayi OoluvL Cbundii Siin 
13 W E 348 (1871) 

(o) SyudSIvhoiucd t Otiudah, Id W K 
l‘>4 (1870), Ivaraubhai i A.ui«'>liai^vr, 4 

B a c Jt A 0 j as (1S07) 


(b) Jagram Das t Ivaraiu Lai 7 V 8o7 
(18Si>), Uzal uu uisaa B-^ani t Alt S 4 13 
(1885), Jadu Eat t Ixanizak llui:>uu S V 
57G (I8S6) 

(7) Sco Sukraiu t Ixalakahar, 3 B L 1 
V C J IOj (1860), whtro tho Judge dad 
after hcaruig nul deciding tho ease, but the 
only loeortl of Im dcciaiuu vtas an cnliy in 
tho Court Order Book. 

(8) See PalanioamiCowndari t Thoadami 
Cowiidari, 20 AI 59o (1902), Ivaianbhai v 
Nmyshaiikir, 4 B 11 r R, A t J '8 

( 1 st 0 
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evidence sliouJd be f.ikeii iimncdiatcly, ffie Court may, upon the 
application of any party or of the witness, at any time aftei the 
institution of the suit, take the evidence of such witness in 
manner hereinbefore provided. 

p) AYhere such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks ‘•ufiicient, 
of the day fi\c\l for the examination, shall be given to the 
parties. 

(?) The evidence so taken shall be read over to the witness, 
and, if lie admits it to be coriect, shall be signed bj him, and (he 
Judge shall, 1 / necessary, correct the same, and shall s^gn tt, and 
it may then he 1 cad at aiij hearing of the suit 

Power to examine witnesses immediately — This rule «)iich deals 
with wlutis called examination t/«* corresponds witli sect ITI Act VIII 

of 1809 It docs not apply (so far as relates to the manner of taking eMdcncc) 
to tlio Cliartercd High Courts, or the Punjab Chief Court m Die exerewe of tlicir 
Original CivilJun«diction SeeO XLIX r SandActXVIII ofl88i,scct 10(1) 

Tlio neccsbita fur the signature of the Judge is a new provision \n examination 
under this rule being on the same footing as the examination of a wilncsq m a 
cau«o, must bo conducted by counsel (1) and before tJie Court , nut before a 
Commissioner unless by consent (2) ^\'here 0 Subordinate Judge after mcr\ 
ing judgment, evamincd without notice to the parlies or flieir pleaders a 
judgment-debtor who o/Tered evidence concerning a point m dispute, it was 
held that this was not justified b) ‘^ect 165 of the Evidence Act and was a 
material irregularitj (3) 

17. The Court may at any stage of the suit recall any [s. is 
court may recall and Witness wlio has been examined and may 

examine witness. (suhjcct to the law of evidence Jo) (lie time 

being in force) put such questions to him as the Court thinks fit. 

Recali of witness — This rule conespends with sect 193al fhcfastCWi% 
but tho last paragraph of tint srcfioo, which was added bj Act VII of 1888, 
sect 19, lias been omitted 

18. The Court may at any stage of a smt insjKCt any 
Power of Court to ‘propcHy OT thmgcoHcefnwg uhicli any fjueslion 

inspect juay arise. 


(I) ifoffmau I lisiDji-i. Corjton 7 to issue a coPUui8,,ion to take e^klcnoo detune 

(J) l-duariU I Muller, 2 B L. II 2.tJ eote. 

(1870) bre, ho«r\rr, tlio rrinrter s note to (3) Peary I^l Das r Peary Lai I>awD, IS 
Ihis rase, in winch it u pouitotl out that • C L. J GtS (1913). 

Court of I quitj luw an iniK-niit juri^Jatioii 



oimi:u XIX. 

Ajjitlin ft-* 

1. Alu (’onrt nia) at any lime for '^ulliLiint riai>ou orikr 

Po»et lo Oidtr anj that aiij j) ittH uljr f.ict Or facts III ly bi! [iroual 

affliav/^ *** pro'td by by aIiulaMi,<»r that tlieaflltl iMt of any 
^ ma> be uad at the htanng, on ssUlIi con- 

ditiojij, as tliG Court tiunks K.iaoiuble 

Ciovidtd th It w licrc it ajipcan to the Court that citlitr part} 
hona fulc dcaires the production of a NMlntsa for cro»» exauuna* 
tion and that mkIi witnosi can be producLd, an ordtr sliall not 
be made nitljou/ing the e\idenee of sucli nitnevi to bo giNCU 
b) athduit 

AfRdavita at the final hearing— Onliintjlj %N»t:ic >•(3 'it t!i( tfwl 
'iiij 'icticiiiiiro rxiimiud tni«* ty>c<* niul m open Court iiu4rul*.,i\liieli u tiUii 
from Cuglwlv 0 37, r I, permits the CVuti to 'illow piiticuhr fat t^ to Le protw! 
l)t itluhvit subjet t to tlioiiroM o Aiful i\ its ciimol m tliHt 1*0 bcuswl f ' * 
»n oTilcr of Court nor nt all if the opposiic jurl) tlrviros tUo proiluctio 
wituev'^ (or oro«s etanmialion (1) it is common pnclito to nliutt « 

It the hearing in hen there is no eonleiitionas to the facts, mIih h houcac 
to be proved and cannot bo mlmitteil «s agomvt minor parties to the suit 
Words ‘ i;i4((Ihcc and any Aj>inlUi(c Court” nfler the worthy C 

iiave been omitted a« d«mblle«K TMlundant 


1951 2 (/) Upon any application evidence nuy bo gueiv 

Po.ar la or«r aiiaaa- ■'riid.iTO, blit tilo Court may. at tlie iii^tai 
ance oi deponent lot of either patty. Order tUc attendance for CIO 
cross evaminatlon e\aiiunatlon of the (hlWieilt 

( 2 ) Such attendance shad be 111 Couit, unlc&s tlie ilepone/ti 
IS exempted fiom personal appearance in Court, or the Court 
otheiwise directs 


Affidavits in interlocutory proceedings —Tina rule la taken frnu 
Q t The practice here IS the reverse of that which takes place at the hear 
\jhdavits being the rule and attendance for luu locc cross examination the 
exec There la no obligation on the Court to niikc an order for cro a 

ejajj^n^Vitioii upon an affidavit filed in a motion (2) As a rule in interlocufoi} 

Ilroviue, 3CU 


(1> Bla. 


1 ciiurn Union t Brooks, T C D 


(2) Ta Tnmilad 
(En^) 



First Soied 
0 19, r 3 
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proceedings, cross examination is not allowed because it would defeat the avholc 
object of such proceedings, namelj , despatch The party moving ln« however, 
a right to filo affidavits m reply Onliiuitily these affidavits are confined to 
rebutting the allegations of tbo opposite party and should not bring forward 
further direct proof of the applicant’s case which should have been given in the 
original affidavits upon which the application is made ^Vs to persons exempted, 
see sects 133, 133, ante 

3. (i) Affidavits shall he confined to such facts as the [* 
Matters to which am- depooent is able of Ins own knowledge to 
davits shall be confined. prove, except on interlocutory apphcations, on 
which statements of his hehof may be admitted provided that 
the grounds thereof arc stated 

The costs of eveiy affidavit which shall unnecessarily 
set forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court otherwise 
directs) bo paid by the party filing the same 

Forra and contents of affidavits —The affidavit consists firstly of the 
" title ” Every affidavit should be constituted in the cause op matter in whwli 
It IS sworn, giving the style of the Court, iho matter or suit in which it is made 
and the names of the parties as given m the proceedings Then follow the name 
and place of abode of the deponents, and after thw the matter of the affidavit 
Tina rule states what this should be (1) Evidence on information and belief 
generally admissible on interlocutory application as a matter of necessity 
nnteri')'^ has been bcld, admissible m a proceeding which, though interlocutory 
1 , finally decides the rights of the parties (2) But it is necessary that the 

•J is for this belief should be shown (3) Though in practice this is frequently 
j.^^|ne, noveitliclcss a patty against whom such an affidavit made is entitled 
examii/^ tlio objection, and if it bo one of substance the Court is bound to pay 
(1) And the English Court of Appeal has commented strongly ontiio 
‘polarity of an affidavit founded upon information and belief merely without 
the source of sucli infonnalion and belief (5) The final part is the " jurat, ’ 


the oath of the declarant As to who are such persons, see sect 139 


(1) la Gooroochurn i GolucLmoncy, 
1 ulUjn, 104, ICj (1843) an aftnlavit to ahow 
that tho ccrtiTicato of au oQlcer of Court was 
wrong was refused 

(2) Per oods C , in Bird 1 Lake, 1 II 
& \I 113, Gdterti Endean.OC O 2u9 

(3) Sco judgment of JesscI, VLR , m 
Qviaite. el<> . Co » Beall 20 C P 003, and 
llamolir r I’analal, 9 Bom L. IL 040 
(l«ly7) III which the tmrt drew attention 


to th« necessity of following the jirosuions 
of tlio nilo, I'admati r Itasik 37 C 
(1909) tho proTuions of this rule should l>o 
strictly followed 

( 4 ) Bidder r Bridge*. 26 C D I . Quartz 
Kill, etc., Co r Beall supra Bonnard r 
Pcrr>m4n (1&91) 2 Ch. 2C9 

(0) J L. \oung Manufacturing Co 
(1900) 2 Cb To3 C. II , and see l.umlej r 
tteljoroetinoi) 1 K B 032 


oiu)i:u x\ 

Juihjnicnt and Dccra 

Is. 1831 1 Tlic (’(unt after the com' has btcn ht.iril, bliaU pro- 

judgment \*hen pra- iioiiiipo judgment ill open Court, either at 
tiounced. home future daj, of ulueh due 

notirc sli ill Ik gi\ en to tin p irtu s or fheir pit ul» h 

Judgment \< f NtU i.f |s.,i mti i<j it dxii M*t ippb to JIii.Ii 

(oiirts(l) in tlinr jun As tu (Ijo Inking of uudciict, ■•k 

OrdPr \\ in I Ik nt< the ruk H (J) lint iiKlpmpjif jnti«t I ogiiPii iipt'ii 

( viditKO <)uh ro' (I Wfor< Ihe t(«|g,e huitsclf, « xcipl ulitro fin (^denllott* 
of siicli piiihiui li'infe tilv«i» bffor* mother Judi^o or }Hr<on, is in the rnso 
ofO Wiff ir ICi 1<J or toimiussiom under Ofd( r.\AW As to (lit meauing 
of the term ^uJjineTii sco to sect 2 ante There n bo objection to i 
fudge at tilt tioao of tJiohPirj«gi,iiij«g >t once oralb tlio judgment nhicli lie 
intends to mord and delivtr but ho mast jifieruords pronounce his imtteii 
judgment ui open Court (3) It was held that the pronouncing of judgment out 
ti£ Cotirt — though iii irrcgulantj' — w la not a good ground of appeal (4) At 
tlio same tune a failure to oJiseno the provisions of tlic section m this re''pict 
has been strongly disapprove*! of, for ipart from its being conlrarj to hw the 
oiiusaioii t<i pronounce judgment in open Court is higlilj inronvcnienl, an<I 
deprives the Court and Jitiganla of a valuable safeguard against error Pleader 
should attend when judgment is pronounced and assist tlic Court by poinlini 
out anj error tliat maj occur (5) 

[s. 199] 2 A Judge may pronoimco a judgment ivntten but not 

Power to pronounce pronounced bj' Ills predecessoz. 

Judgment written by v i 

Judge’s predecessor 


(1) 0 XLI\ r 3 

(2) See Naranbhfti t ISaroebaiiXar 4 R 
II C B 9& 102il&G7) 

(3) Aladraa H C R RuJuj^s vju (1809) 

(4) \iIinoney Suig v Bholuny Llium 
Panda Marslj 327 (18G4), and set, V gnlm 
tesa Ivengar v Kamalammal i2 M I, J 


213 (1911) open Court refers to the 
placo and manner ot the pronounttment 
an<l judgment delivered on a 3 ol lay li 
not oa that account a nullity 

(5) Bai llahi t HnrgoTvndas 30 B 4o5 
(1900) 
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Predecessor's Judgment. — ^Tliu rule adopts the decision m Pirbutty v 
IIiggm,(l) ^vIllc!l distiDguislad JIuttj Lull Sen v Desli Kar "litre tlio 

written opmions "cre legirded as mere minutes, and not as judgments, on the 
ground tliat m order to there being i final judgment ol the Court, there must 
hasc be6u a final meeting and consideration by all tlvc Judges who licard the 
case as to what their judgment uos to be (3) ^In objection having been raised 
to the legality of a judgment on the ground that the Judge nrotc it after lie 
liad been transferred, it was held that this section afiorded an ansucr (4) It is 
not nccessarj that the judgment should have been ivriften by the Judge before 
he Las taken leave or left the post which he was occupying when he heard the 
case (o) This rule is not mandatory (6) 


3 The judguient shall be dated and signed by the Judge [s. 2 ( 
Judgmen. to bootMoi, ?P“ “*■ pronounemg It 


and, when once signed, shall not aften^ards be 
altcied or added to, save as 'provided by section IJJ or on review. 


“Altered”— Act VIII ofI859,sect 185 Rule docs not apply to Chartered 
High Courts (0 XLIX r 3) m their original jurisdictions here a part) dies 
after hearing, but before judgment, winch is reserved, entrj may bo mndc nunc 
pro lums (7) The judgment, which must b« wntieu, maj be altered either before 
pronouncement, oc after pronouncement, but before signature provided that in 
such latter case tho alteration is itself pronounced This rule prohibits tlic Judge, 
subject to the exceptions stated, from adding to (or altcrmg (8)) ins judgment 
after he has pronounced, dited, and signed it (d) Where a Court raises several 
issues, and records findings on some only of them it is not open to it subsc 
queutly to add to its judgment further findings on the remaining issues, although 
the) ma) lead to the same concJusions as previous!) armed it (10) la the High 
Court, u here judgments are oftcndcliveredorall) and taken down b) the Assistant 
Registrar, the Judge ma), and docs usually, revise the judgment out of Court 
before signature, and then leturns the judgment to the record 


(1) 17W It 47o(1872), aa to the opimon 
of a Ju<h,o djriag tefure judgiueat u do 
liTcnd SCO It t Kcigh, 2 Ex U C5, 23S, 
and5M U C R RuliJifi9,Tui (1869) 

{.>) 5)W It 1,01(1607) 

(3) Vnl 6CU KJirUt Chundir Gluso t 
Tara Chum Ki>onJi>o, 0 U It 2C>0 (IbCO). 
Itohilcliand, cto • It mh • llo« , 0 \ 408, 
474 (1884) 

(4) CirjUbluiiLir ( Gopalji, JO 11 241 
(IJOj). bitjeudfi i Kastura Kuuian J5C 

(I B) U'*06), lidvari'CluMbal 

t Vtrclari uf Male, 33 V 303 (1913J 
(3) Sunder Kuar r Llundrr«h«ar IVaaod, 
34 (. . O (1 117) 

( >) r 


(7) Chetaa Chaxsn Dao t Balbudhia, 21 
A 314 (1899), and cases there cited 

(S) Ktehan KuQuar t Ganga Prasad, 
31 A 133(1908) 

(9) And thcrefuru prvhibits tho prai-tico 
nkmdloinSIaddpQi Tod 1 tinlaj, 7 U R 
260 (ISOTJ The 1* C, nfcrring to anotber 
maMer, bXid that reasons ought to I'd stated 
publicly at tho hearing belou, aiulstiould not 
bo nsirrtd to inOucnce the decisiun of the 
Court of \] {ical Ibiber r Vu}or,3l'.R 
P C 4»t 

(10) bhrdaja c bhi\a^a, 4 Uvm L.K 120 
(1*^12), such addition bcin., contrary to tb^ 
pivti-kius of the sectHiu. 


lUm. 33 I 2J<> (1910). 
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ls.203] 4. (1) Judginonta of a Comfc uf Snuill C.uiK-i notJ not 

Judgraenu oi sraaiJ contain moie (fuin tho points for (ktoniuiu- 
CauseCourtj. tioii and the dcciisiun thereupon 

( 2 ) Jiulgnients of other Courl'> shall contain a concise state- 
Judgracnis or other incnt of the case, the points for detemuna- 
tion, the decision thcrcoii, and the rtasoiis 

for such decision 

Small Cause Courts — bet ‘•tit Ifci of Coile of IbOJ 'iht rule dues sot 
appl^ to CinrlcreJ llip.li Courts (0 XLIX r J) It is m lonforjiut} uitli the 
limited suimiiar) ]url^dlctlun of bmill Cau>c Courts that their judgments ••hould 
aibu he of a buiniiiar^ clnracler The lirst paragraph apjilies ul u to Courts 
Gated with Snnll Cause Court powin* (1) Oiht r judjjiiienls should slate the 
Uaaons fur the decisioo, and thus gi\o the AppLlhtc Court Loth a proof that the 
c ivQ his receded such cunatdcratiou, >s aKu that latancc uhich it is entitled 
loc\*pcct(2) wVs to judgments of Appellate Courts, tee 0 XLI r 3J, 7 »o>l, and 
111 the case of appeals to the I’rn'j Council, 'ett i2 of the Ch irter (3) A decree 
founded on i judgment not m necordance with thin rule is not aixurdiiu to lau , 
nid therefore tlio High Court, under sect I’ooftheP b C C Vet (IX of 1887), 
has juriadictiou to pass such order m the matter as it thuiLs fit (4) In such a 


luu e i&t;, uil(>eiiUg cau • a uv> v» - e 

Unless It elects to act under the new sect 103, ante 

fs. 20 i] 5 . In suits 111 \>luc.h issues ha^e been fianied, the Couit 

Court to state Its S’hall sfafc its finding or decision, witli the 
decision on each Issue. reasons there/or, upon each scpaiato issue, 
unless the finding upon any one or more of the issues ?s suffi- 
cient for tlie decision of the suit 

Findings on issues — Vet VIII of 18a9, sect IbU does not appl} tu High 


(1) J^anjaut Bliagu 31 B J14 (Ij07) 

(3) See Khajah lloliaiued t \!rhnifooni»vi 
*111 I 4 492 001(1803) 

(3) See KaUliekalijana t KacLujjaw 
12 M 1 V 4J-* 502(1809), llamasami i 
Blnskasaiiii 251 atp 70(1870}. Mubnmmad 
Mumtaz Ahmiil i /iilaida Jan 11 \ 400 
470 (18s9) 

(4) Bai JasoJa t Bamatish^, 23 B 334 
(169S) 

(o) Malik Kaliiuat i Shua Prasad, 13 A 
<j31(18JI) tcjgt as tu decision btatidiofirst 


pnragrajh it licadnotc 

(6) Sic Bat(.heLilc\aiia i Kaclnnja^n 12 
Mil ntp 502(18CJ) 

(7) KaiiiAl t Kamat, S B J' S (Iss4), 
bhurbessur Ghoso i Siehoo Cliuni Gliose, 13 
1\ R 130(1871), but «lioro Judgehasbeen 
nu)o\cd see Kn tiia Reddi t Srinic'isa 
Kcildi 5 31 11 C E 174 (1870) and d ed 
before giving bis rtasoiu for a decree sai 1 to 
baio been made by hinj 2vobo Chuoder 
Banerjeo t Ishur Cbunder Mittcr, 12 1\ R 
2o4(lSC9) 
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Courta (0 XLIX r 3) llijs rule icndcra it imperativt upon tlic Court to 
pronounce its opinion upon sucli issues as may be necessary for the disposal 
of the suit It does not, ho\\ii\cr, disable the Court from dctetmining the other 
issues also (!) In fact, it is Convenient tliit this should be done where evidence 
has been allow cd to be giv cn on all the issues, since by omitting to do so a ease 
maj have to bo reuunded winch might otherwise have been fiially decided on 
appeal (2) The findings, how ever, on issues other than those upon the determma- 
fion of vrhich the decree is based ought not to form part of the Court’s decree, 
and will on application for that purpose bo struck out (3) 


6. (i) The decree shall agree with the judgment it shall fs. 
„ . , , ^ coutain the number of the suit, the names 

and descriptions of the parties, and particu- 
lars of the clainxj and shall bpecify clearly the relief granted or 
other determination of the suit 

(3) The decree shall also state the amount of costs incurred 
in the auit, and by v,hom or out of what 'property and in what 
pioportions such costs are to be paid 

(5) The Court may direct that the costs payable to one [s. 
party by the other shall be set off against any sum w hich is admitted 
or found to be due from the former to tho latter 

Applicability of rule — Act t III of 18G9 tect 189 Tins ruk docb not 
apply to High Courts (tj m origvual jvmsdution An upinvou has been expressed 
that tho section of the former Code by virtue of the opention of sects 082 and 
032 of that Code, was applicable to the Uigh Courts on the ^ppclIate side, but 
that if that was not so tho Court had an inherent juii'dicticm to bring its decrees 
in accordance with its judgments (5) A<* (o decrees in appeal, ee 0 XLI r 35 
post A judgment ordering a decree to be entered up lu terms of a petition of 


(1) DirarakoTjda t) Duarakouda, 4 M 134. 
ISO (18SI) 

(2) lb , Kant Baiitrjio * I’uddo 

laonoy Dossee, o W RPC 03, 06 (IbOO) , 
<4 c, 10 VI I A 470, RildpoSmghf Dliarain 
Kunwar, 20 234(1903), andsteotoerva 

tionsofP C m Vrulwiniiiad Vfuuilaz Abiua 1 
j ZulujJa Jan, 11 \ 400, at jip 470 471 
(lsS9), but soc Rarluunlco Naiwiu v 
Vr^tkcwiP, JO C J09i irgarJa 

tins c ISC, it tJ to be ol» nod lltat tho Court 
iv.cd not have tried tho {question of uctuittaci 
it all Tho <i.ucstiou referred to Ja tho text 
U whether, if cmJcuco la taken oq an i>suc, 
Iho Judge should express his Hiiduig on it 
TJie ease c!ti-<l how c% ir, expresses m o| mioD 
la iLo negatuc 


(3J fiafdco hin^jh. t Dhaium Kunwar, 2G 
\ 234 (1903) , aad see Kanda Lai Rai v 
Boiiomalt Latiiri 1) C o44(l&So), sed qu 
as to aiiicailnu.at of judgment 

(4) O \LI\ r 3 isco as to amendment 
by High Court, Kanui Vlahomed t Rajooma, 
12 C 174 (lhS7) [inherent power to rectify 
record], Bhcruz&lia I’cstonjc Raiideria i Sun 
Mills Ltd , 22 11 3TU(lh97), audsee Vdto 

1 itc Utucral t Maluuimad Huscin 4 11 II 
C It .i03atp 207 (1&07) [order for suUti 
tutioa , niuiuUs directed to be drawn uji. 
be&ao tumults matured into order, Court 
altered directions) 

(5) Muhammad Nairn ullahKhant lhaan 
tllah Khan, U L 220 (1^92) 



85b IHb CODL Oi CIVIL VJIOI LUUni. IiiisrScH>u 

0 20 , r 0 

comprouuao is not such u judjjmcnt as is contcuiplattil by this rule, theic Icini, 
110 expression oi judicial opmioii on the merits of tho care (1) 

Contents of decree — Ihe decree must agree «ith tho judgment, and under 
tho nevt rule the Judj,c should be bati«ficd of such ngteement before he it 
Xlic material fmdiuga in each ease should be embodied in the decree, and if tlicj 
ire not, It IS incumbent on the parties to a\owi their being bound b^ decisions 
at/imat wloch. luk\Q uq njit ol a^^calj to to tlui Couti. vvloclc \iasi>»t-d 
the decree to amend it m accordimc with the judgment (2) for evidence cannot 
bo gucu m execution to clear up uncertainty in the decree (3) Decrees should 
be drawn up m I'Uch i v\a) as to be certain ind c ipvblo of execution (4) and as 
to be self Contained lud capable of execution without rcfcTencc to an} other 
document (D) But if on reference to the record the defect in the diene can bo 
so far met as to render the decree capable oI cxcculion, it should be executed fG) 
Tor thougii Courts should be careful not to draw up imperfect decrees, it is also 
just that litigants “liould not bo deprived of tho fruits oi their succi«s owing to 
tiio carelessness of tho Court or its officers m tho preparation of the 
decree (7) 

In order to see what au tiubiguous decree rcall> meins, the Court ma> 
look both to the judgment, pkadiiieS i«<l the rc<ord, for tho decree states on3> 
tho relief or other dclcrounation of tho suit but not the grounds of dctcnuiua 
tion, nor docs it afford any information as to the iinttcrs which were in issue (tJ) 
bid tho Judge pusing the decree being the niost suitable person to construe 
it 1 Superior Court will not ordinanl) feel itself justified m pKcmg on it an) 
different construction (9) In a recent case in the Calcutta High Court a decree 
of a lower Appellate Court was set aside on second aj^pcal not because it was 
erroneous but because its meaning was doubtful (10) 

A person canuot get anything by execution other than tliit which the 
decree describes (11) No person taW any thmg under a decree unle«s it is given 


(1) KamtsUw vr IronaU i CliauJre«.UH»r 

(«) Nianiut Khan t PhaJu BuliU* « C 
319 (1880) 

(3) DwatkftnatU HalUar i Kam»l»haiith 
Haidar 3 B L R App 128 (18G9) 

(t) lb 

(5; Joytara DaMeo v Mahonicd Mobaruck 
8 C 976 (1882) Laclinu Narim t J »ala 
^ath ISA 344 347 (1890) 

(C) Ja whir Mai i Ivish ir Cl and 13 A 
343(1891) 

(7) Lachini Nj-rim J Nalb 18 A 
344 34( (1890) 

(8) Lackoian Singh t 3Ichau - A 4J7 
498 (1879) Lachmi ^aram i J Nath 
18 A 344 (1896) [Uist and obseiying npox 
Muhaminal Sulaiioan t Mubaminad Xar 0 
X 30(1893)3 Jaival r Mali Ki&hurChaiid 
U A 340 (18J1> Saakata i> Ketn 14 M 


20 31 (I8b3) Itadha Petshad Siiig V Turab 
Ml 18 L 108 (IhJO) , Ivalt Ivrishua Ta^< re t 
Secretary of State ICC 173atp 183(1888) 
Be 15 1. A 186 Bremabai ti Ynmunabai 
13 M 313(1890) Jagatjiti Sorabjit 19 C 
169 (1891) 8 c. IS L V lOj Siuvlal 

Kalulaa t JumaVJal Nathip IS B 542 
(IS93) Sn Raja Kao Lakshmi v Sn Kaja 
lauganti 2o I A 102 (1898) as to con 
struc lou of judguicnt in<uusistcnt in parts 
SCO Bykunt Chunder v I)hunx>at biigh 13 
V, R 104(1873) 

(9) bhaikli B »1 arut V!i c Shah G lam 
Nuj f 4W K nMuc (ISGo) 

(10) Dtvendra Nath Clio vdl rj v \niia U 
Had 19 ( L J 54j (1914) p o48 ptf 
Jenkias C J 

(11) 13 arkai ath Haidar Ka uaia Ivautli 
Haidar 3B L R Ajp PS (1809) 
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to him iQ tlio ordering part, c\gu though liis name is mcutiuucd in itcl&eivhcrc (1) 
What 13 intended to be ordered should be express!} declared (2) For anything 
which the party execuiing the dcrrcc is to rccotcr must be found in the decree 
which iic IS etecuting, and not elsewhere and which decree must be executed 
as it stands , such as costs , (3) interest , (4) mesne profits , (5) or interest 
on mesne profits (C} The title-deeds of an estate, leases, and other documents 
of tilt like kind are accessor} to the estate, and pass with it, whether the 
transfer is made by convo}aiicc, certificato of sale, or decree for pos- 
session (7) 

A decree “according to the terms of the judgment debtor’s written state 
ment,” incorporates the terms of it (8) A decree for “ the plaintifl’s claim 
with costs,” was held to mean the claim as laid in the plaint (9) The words 
“ the plaintiff 13 to haae judgment for his moict} with interest at the full legal 
rate and the costs of the proceedings in the Court below,” ha\c been held to 
gi\e plaintiff a decree for the moiety claimed by him, le the sum which he 
alleged to be due for principal plus mterest, with mterest from the date of suit up 
to realization (10) A decree declaring that the defendant has a right of occujianoy 
onpaymentof a proper rent without defining the rcntisdcfcctnc,(ll} and so is a 
decree for ezclusiae possession of land not m the sole possession of the judgment 
debtors, tho shares of the different shareholders not Laving been deffned ,(12) 
as also a declaratory decree regarding the possession of an idol from time to time 
by contending parties which does not define the period of worship b} each, and 
provide for the reconvc}aQce of the idol (13) As to decrees for accounts, (14) 



f>M nil tool-, Ol Cinr, rilOti-OLlIlI 
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< mcellation of initruiiieiit ( 1 ) cuutributjon (.*} of i dctlirator^ cliiraclcr(J) 
iinintcmjicc (1) m inor{>,ij»i (») ami lu Iltmlu la» ci ((j) >*00 cflfcs tit<d 
l)cIo\> ^\JiLrt the plrnitifTs mro ciitillid lo u*>lf for tin perfunnance of iJit 
part of n contract in uJiith l]i«\ were interested, uid the dcfcndjut tinned 
« Mcutjoii of tlu \iliolt lo wliirh the plaiutiils did not objitt the Court, it was> 
Iiild oU;;ht to lauc {uiiaid a demo dirtctin]; exiiullon of the evholc culitraet 
in<ituid of njocting tlic cl tiiii (7) 

In '1 xuit against i K^.il npro cntatiee the decree '•hoiild state that it u 
ii„aiiist tiio defendant in tint rlnmctcr (8) 

Durin,^ tlie pendenet of a suit brouf,ht b} A fur inimovi ible property, V 
died, and his out} sun w ts ulloued to represent him It luis held thit in the 
decree lie sliould be d'scrtbeel as "sulistituted appellant as rcpri'ccfatne of 
Ins father \ (9) 

fho rolnf granted must be eliirl} spetjlitd It h not within the fcoinj 
of this note to di'cu.s what nluf should bo granted 111 pirticular ea‘C, 
but eort nn pnucijilcs of general ippluoiion maj be Jure referred to Ihc 
relief grintcd sliould be eonsisttiit with the plcadiugs ( 10 ) is ^ general rule 
i phintiil should not In decretal iiiort iliin or a rtlief dilTerint from, tliat 


(J) tjit Sin^li Dijai Uala lur Siu^li II 
C 01 (1SS4) 

(J) Bhumt I’aa 1 v i Niimtli ore Kiutr 
23 W It 431 (1S71I) M iinl a Mtv. r « 
Laliori Misscr J4 U U .a0(l070) ^u|<lt 
Singh V Iinnt lewun '1 C 7^ (IS^) 
lUah Munjoroe u Rj lli i soon larec 23 U It 
383 (1873) riic lubiluv is b v<nil la evn 
tnlaition suits As to drlault uliurv «I crees 
Are joint an t sercral sio Sal g It-em e Itam 
Sewak 2 Agr> Mtsc 14 

(3) Pirtlii lal Kuiiwart OuumaJvuuHar, 
17 C 033(1810) Phunput SuigU t \aram 
Perehsil 20 iV 11 04 (1873) , BangntJiarisa 
V \egna Diksl atiir 13 M 524 (185)0) 
VenAjsk \iiuit t Abaji Haibatra^ IS B 
41G (1887) Ram SooiiJur r Taruck 
Chundcr 19 W 11 28(1873) 

(4) Vishnu Sbainbliog v HJanjamniA 9 3L 
108 (1834) Ashutosh Banurrjce v IaiUii 
mom Debja, 19 C 139 (ISJl), Mansa 
Dene JiranLal 9 \ 33(lS30),Sath^natlia 
t Subixi Lakshmi 7 M SO (1883) , Abdool 
Pultoliv Zabuncssa IvJ alun 0C.C3i (18SI), 
Mull a ? \ irainmal, 10 M 283 (ISSC) . Bajali 
Prithee Suigh v Ranee Raj Koocr, 2 A JI 
C R I'O (1870) 

(C) Seo fiours Transfer o£ PropirtyAct 
Rashbohary GIiosos Law of Mortgage A 
few cases will bo found collcctc I in 
O leiucaly s notes to s. 2oG 


(0) Sec boiiit cuts colhclid in 0 J\ui 
colys C 1* C iiotistos 20U on Jliadu 
rrpn«eiiUtiro, hatbirs debt Kurtn ' 

Manv^rof mfanU (»Ute KAniar>uii 

(Jrabirs Hindu wi low which an not 
h re d alt wilh os b ng U^un I tho scojk* 

I tlx Lommentarj See ^[ajuus Hmlu 
L»w 

(7) Ifaii Rjehuitalh i Iviisluiaji Vuaut 

13 R 340(1894) 

(8) Oirdlivhl Krisliiut lUbh t Rai hbir, 
8 B 309 (16S4) and os to decrco sought to 
bo executed against rcprescntaln o ol joint 
family Gururajiju i Thuuiua, lU M 316 
(1887). as to dccrioagamst wroUg personas 
represcntatiio of a deceased debtor, see 
BaswantajiaSbiilapa t Ram OB SC(18&4], 
\kol 1 Dida V baklianm, id 429 (leoo), 
lanutdro J>cb Raikiit t Ratii Jugudishwan 

14 0 31G (lSo7) (dccico against executors 
acting under a will afterwards found invalid] 

(9) Ran Bijai w Jagitpat hiugli 18 C 
111 120(1890) 

(ID) Csliaii thunder t bhui lehuin HAT 
I V 7 8 c b W It r C Af3 Inj uro 
liftsamii \eoKij 14 t 802 (ISSy) and 
with tho ©videiice &i) extlusiro posjcssiou 
can only bo decreed if exclustro possession is 
proved Paraahram v Mirjirji, 20 B 3C9 
(1895) Nanao Appa 20 B 627 (1895) 
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which ho ai>lad for , (I) tlioujjli nlief inaj be praj cd for in the alternative (J) 
Where, however, tlio amount of mesne profits is directed b} the decree to be 
asccrtniiied m execution, the phmtiff is not hunted to tlic amount claimed in the 
plaint (3) As to purchase by plaintiff durmg pendenc) of proceedings, see 
note (4) \\heic a plaintiff sued, while his lease was still running, to recover 
possession, and the loan expired after action brought, but before decree held 
that the decree should have declared right to possession with mesne profits, 
but should not have declared actual posse‘tsion to be given (B) The relief given 
must of course be one autliorizcd by laVv So in decreeing a cKim on a simple 
monc) bond a Court has no authority to direct the realization of the monc} out 
of any named proportj , and thus make it a charge upon such proptrtj (6) 

Where a decree of a Lower Court is confirmed on appeal and that decree 
directs Boiucthing to be done within a specified time the time is to be counted 
from the date of tlie 'ippcllate decree (7) But the rule docs not applj if fht 
ippeal IS withdrawn , (8) and the fact that an appeal has been pre>-ented docs 
not enlarge the time for pajment of the sum decreed or picvent the decree 
from being executed (9) The mention m a decree of a term vvlicii i particular 
right 13 to become enforceable is not a condition precedent but indicates a 
term from which Innitation runs (10) 

If the decree is not accurately and properly drawn up the part) siiuuld 
appl) to amend (t ufe post) 

Costs — The actual amount of co>ts ma) not be settled in the judgment 
but, under the second paragraph of the rule, have to bo detcruuned subsequent 
to judgment for entry m the decree i\n order passed b) tlio Court determining 
sucliamount must be treated asa coutinuatioDoreomplctionof the judgment (11) 
The decree must state the amount of costs, and by w horn and in what proport ion*- 
the) arctobepaid Nocosts norintercstoncost8,canbctccovercdunlcssthey 


(]) Gh>n>lUUt> KuLorcnatb.&tV It.,Act 
X 1)0 (18CG), Samst v Aiura 0 B 394 
(1882) Narasimlu Cliarjalu t Aj>pa ll*u, 
18 122 at p 124 (1894) banibayja c 

Got ala Krulinamma, 13 Vt 489 (1892), 
Krishna Pillai p llangasami I’ltiat, 18 M 
402 (1S95) , Sfadara Jfazhan v Appafs N»i 
ban, 2 M H C U 394 (1805) Palaiujandi 
t) Muttusanii, " M U C U 441 (1805) as 
to whctlicr m a suit fur okIuswo paMefismn 
joint possession maj Legi'^'n soo AnluSingli 
I Manclil Singh 15 \ 412(1893). as to 
accessory right sii. Ifajagreisa v Saim 15 
M 2se (1&91), m lanhotam Blistshanbar 
t Ituiiial /mijsr JO B 190 (la9GJ » suit 
f r eject iicnt w is Itmuil into a twl mptwii 

(,) IViuiual 1 Kaiin 10 VI 121 (i8i>) 
\jtia f Viju, 20 11 027 (l89o) 

(3) Jaduomono} Hahcc T llali-xMshonjfd 
5, C 205 (iHsI). G»un Pivasd Ki>ond«> v 
lUilK.Ot, ll2(ls»2> tnJer the iirc»cDt 


Code, h««e\cr, misiie profits arc dcUrmincd 
ui (b« Suit and not in execution 

(4) ttamanrso i Rustomji 21 B 701 
(1890) 

(5) Unlanund Itoy r breekislu ii Baiincrjio, 
7 W R 248(1807) 

(6) Omnto Lall buiar v Raiadlian (^}>a 
Icc. 18 W R C03 (1872) 

(7) Uaulat i BImLamlas, 11 B 172 173 
(188G) [tunc to ndeem], Rupchaud v 
Shanish rd-Jehaa 11 A 340 (1889), Kudai 
tuugU t Jjisn 13 \ 370 (1889) [iro 
cmttion] cosira sa to rcdcmition Bbola 
Nath Bhuttacharjra t Kanli (.liundra 
Bhuttocharjeo 25 (. 311 (ls97) 

(8) Pallojt r (.aliu, 15 B 37U (18 s)). 
CliiHUsama r ManaUiai, In 11 243 (IbJl) 

(3) Vnimabir bidu, 17 B ,^I7 (18J2) 

(10) Nara^anCIulbo c. V ithul ParshoUim, 
12 R 23 (1IM7) 

(11) VcnLsla Jugsj j-a r \tnLstaiumludn, 
24 M 2 j. Ji,(lJW) 
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i inccllition of Jiislrmjunt.iJ) timlribudoii (J) of i ikihrator^ <.huratttr,(J) 
unuitciiiucc (1) III uuirlpaj,< («) atwl iii Iltiidu h" ci C',(0) &<-(, cfltcs tUtU 
below ^Miert the phmtilTs utro ciilitKd to u*-]! for (In. jarforiinricc of tJa 
pirt of “I rontrut in which lluj wiro iiiltriititl, nnd the difuidint iluincd 
c ^t.cutJoll of th< whole (u whuli the phiiutills did nut objiit, the Court, it was 
iuld oupiht to hu^o pivsid a dune dircctui^ cMCUtion of the whok coulniLt 
instuid of reject ij)^ the <1 urn (7) 

fn i suit nj^nnst a npre eiilitiit the d«-iric shotdd state that it « 
mist tlie defend'iiit i» ih »t i li irn ter (b) 

Durin,r the pendciicj of a suit broiit,hl In A fur jijujjom iblo pruptrti, A 
died, nii<i Ills oiii} son was allowed to reproseut liiiu It was hild thit m the 
decree hr should be d*s(ril>rd “suhsutu/fd ai'pclljut as npri'cnlntiic of 
his fithtr V (0) 

The rcluf ^niittd must Ik drirl) hjKtibfd It is jot within the scope 
of tins nuto to dt>cU's what relief should be j,raiited in ati) pirticular case, 
Imt certain jiruicijiles of gtcocril upplicatioii iiui^ be hen rcft-rrcd to TJio 
iclicf ^'ruitcd should be con'islciit with the jiUadnifes ( 10 ) Vs i general luk 
i plnintifl should not br dctrecil uioro iliui or n relief Jifltrcnt from, tint 


(1) \jit ^ui«h Ikjat Uiliadur 'suigli II 
C 61 (I8b4} 

(2) nhurut FknU > i N midioori Kovtr 

23 W n 421 fl87.) ^^ofu^l. MiNS.r t 
Xahori Misscr 24 It .jO(IA76) SupiiJ 
Singh I Imnt liworx a ( 72o (IssU) 

lUsh Munjorec V Rw Uu S loniiuno .3U Jt 
2S3 (1876) liu IS sinrol m eon 

tnbution suits. As to Uifiiult wticro Uicrecs 
arc joint and several sto Silig tfani i Run 
&cH4k 2 Vgm Mtoc J4 

(3) Pirthl I’al Kun«ar e Guinan Kuuusr. 
nC 933(t800) Dhunpwt Singh t Niitawi 
Fersbad 2o W B 24 (1873) , Rangacharuii 
p \egna Dikshatur, 13 31 t>24 (1S90), 
Vena^ak \iiint t AUaji Haibstniv, 12 D 
41G (1S97), Ram Soondur v Taruck 
Chundor, 12 W It 28 (1872) 

(4) Vishiiii Sbambhog v Afaujamiua, 0 R. 
108 (1834) Asbutosli Rannerjeo V RuUii 
mom Robya, 10 C 130 (1801), itsosa 
Rcriv JieanLal OA 33(lSJ6},S3(haiiatliA 
i Subba X^akshoii, 7 R 86 (1SS3), Abdool 
luttcliv Zi1 uiiem Ivhatun CC 631(1881), 
Mulluv Viraminal, 10 M 283 (1886) , Itaj ib 
Pntiice Suigb v Eant-o Raj Ivoocr, 2 A If 
C R 170(1870) 

(6) See Gour s Transfer of Pro}>er(y Act 
EashbcJiar} Gliosoa lAi? of Mortgage A 
few cas a will bo found collected ui 
O Ivjncalya notes to s £06 


(6) 2 Ht home cuts collected m Ukia 
ealysC P t iiilts lu s 206 on ‘Hindu 
nprexiitatn'C, lathers debt, KurUi," 

Maiiigi r of infants laUte Kanianun 

(tralars, ilu>lUHil>w which are not 
here dialtwithos bkiiig 1 c^ond tbo scoj tf 
«f tlu CoiniiitnUrj bee dfajuos Hmlu 
Law 

(7) Hori TUghuiiath i Krishnaji AuuuC, 
U ii o4G (1804) 

(8) Girdfiarhl Icnsliiiai ihbh i Rai Shii, 
8 B 300 (1884) , and as to decree sought to 
bo executed against rcjircBcataUvo of joint 
fanulj, Gururappa t Xhimiua, 10 R 316 
(1887), as to deerceugautot wrong personas 
reproBwilalivo ot a dteeastd dobtor, sco 
Ila6wantapabhid.>]iat Ram, UB 86(1834), 
Vkola IJila ( Sakhartm id 420 (IS^o), 
lanutdra Deb Raikut v Pini Jugudishirari, 
14 C 310 (1887) (decree a^aiust executors 
acting under a will afterwards found mr&lidj 

(J) Ran Bijii i> Jagitpal 18 G 

UI. 120 (ISJO) 

(10) Rdluin (.iiiiadir I Sbimacbnrn 11 R 
f A 7 , 8 c 0 W It i> C 57 , Ri lajioro 
fjosamit IcoKij, I4C 8u2(I8S7) amf 
With tho oTidcnee So exdusiic po session 
tan onlj be decreed if cxilusivo possession » 
ptored Parashram t Rinrji, 20 B 5CJ 
(1895) Nana r Appa, 26 B 027 (ISJo) 
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winch lit d&hcil for , (1) tliougli relief inij be prvjcd for in the allcrnatne (2) 
Where, howo\er, the amount of mc^nc profits is diicctcd b} the decree to be 
ascertained m execution, the plaintiff is not limited to the amount claimed in the 
plaint (3) to purchase by plaintiff during pondenc} of proceedings, sec 
note (4) Where a plaintiff sued, whilo Ins lease was still running, to recover 
possession, and the loan expired after action brought, but before decree held 
that the decree should have declared right to po<^co6ion v\ith mesne profits, 
but should not have declared actual po'^scssion to be given (D) The relief given 
must of course be one authorized by law So m decreeing a claim on a simple 
mone) bond a Court has no authority to direct the realization of the mone} out 
of any named propottj , and thus make it a charge upon such propert) (6) 

Where a decree of a Lower Court is confirmed oti appeal and that decree 
directs Boiucthmg to be done within a specified time the time is to bo counted 
from the date of the appellate decree (7) But the rule docs not applj if the 
appeal is VMthdrawn , (8) and the fact that an appeal has been prc'^cntcd docs 
not enlarge the time for pajment of the sum decreed or piovent the decree 
fioiu being executed (9) The mention in a decree of a term when a particular 
right IS to become enforceable is not a condition precedent but indicates a 
term from which limitation runs (10) 

If the decree is not accurately and properly drawn up the part) sliould 
ipply to amend (i lic post) 

Costs— The actual amount of costs nia> not bo settled in the judgment 
but, under the second paragraph of the rule have to be determined subsequent 
to judgment for entry in the decree An order passed b) tlie Court dctcrimning 
suchaniount must be treated as a contmuationorcompletiouof the judgment (11) 
The decree must state the amount of costs, and by wiiom and m vrhat proportions, 
thej aretobepaid Xocosts normtercstoncosts.canberecovercdunlessthcy 


(1) Ghjrullabc Kuhorcustfa, 3 \V it., let 
\ CO (I8CG), SaiD&t V Amra 0 B 394 
(18S2) , Narasimha Ciiarjalu t Vpi« Itau 
18 M 122 At p 124 (1894] baiui^yja r 
Gopala KrishnAmma, 13 M 489 (1892). 
Krishna Pillai r UangasAmi Filial, 18 M 
462(lS9u) HaUata Naikan V Appavarvai 
kan, 2 M 11 U R 394(1803} FalaDi^anili 

V VIuttusAiiu 2 M 11 C R 441(i8lw), as 
to whether in a suit fur r»lusi>o ^luasession 
joint possession maj begnTn too kntuSiDgh 
I Vfandil bingh 13 t 412 (1813), as to 
(vcc<,-asory right b c irajagnrc\s » baini. 15 

VI 280 (1891), m Fatshotaiii Bliauhaaksr 
t RuiiiaI /iiijar 20 R 1% (ISIC) a Bail 
f r eject lent u ts (urn 1 uito a ix'tltmption 

B1 ( 

{.jlVrunalr KsMn. lU M 121 ()8J.). 
Nana r ij jk», 20 B. 1*27 (ls9u). 

(3) Jailuouione} lUhee r llafrxMahoraeO. 
8 C 295 (1881), Gsun Fru^J KoodUo f 
l«.illj, 9 C. 112 (1852) lnJ<r the lircscnt 


Code, bowDier misnc profits arc jetennmed 
in (lie suit and not in kxecution 

(4) VVsmanrao i Rustomji 21 B "01 
(I89r) 

(5) Umanund Ro> i breekishcn Banuerjic, 
7W R 248(1807) 

(0) Oinrilo lAIl Sircar v Ramdhun Oia 
L«c 18 \\ U 503 (187.) 

(7) Baulst I BhuLandas 11 B 1~2, 173 
(1880) (time tu ndeem], Rupchaod r 
Shamsli ul-Jchan 11 V 340 (1889), Kodai 
Singh t Jaisn 13 V 3T(i (1889) [pre 
rmptMn]. rontm as tu redemption, Bhola 
Nath Bhutlacharjec i )van(i Cliundra 
Ithuttacharjre 2ii C 311 (]S97) 

(8) Falloji r laiiu, 15 B 17U (18>Oj, 
Chudasama r Manatlial 10 B 243 (1891) 

(9) VuinaLi r SiJu. 17 B. ^7 (1892) 

(10) SaraianChitko fC \ ithul Farxholaij), 
12 B 23 (1857) 

(11) Vtnkata \ cnkatasiniliadn, 

24 VI 2j, 20 (I B>9) 



800 


jjii: coDi: OF CIVIL I'Hoclduki:. 


[liiaThcULU 

O 20, r 0. 


.irc iiicntioiKd in tlic di.crcc, though the judgment s tlity should bt given (1) 
The mere specification ol costs without an allotment of rcspousibilit) for them 
13 not sulUcient {«) Uut it was said to he not nuc'-sary th it the spttiGc sums 
which go to make up the costa sliould bo sU forth (J) Where an ordtr denotes 
gcncnlly tint costs should be paid, and then afttmards Bptcifus a particular 
slim in respect of tho'-o costs, the spctifird sum toniprniH all tlic to'-ts to which 
the part) will be entitled (1) It is not the practice, where co-ts of an inltr- 
locutory procccelmg l^a^e been disjiuMd of, to consider tint an award of the 
general costa of the suit interferes with the order disposing of thoiC partiil 
costs (5J If there is a set o2 on account of costs, iiitercat should e)n!) run after 
the set oil lias been deducted (0) The third cliu‘c is taken from sect idl of 
the hat Code It lias been held that a decree for tlio pijuient of inonc) and 
for costa in the amt la indi\ i&iblo , "o th it its benefit us regmh co'ta c mnot 
be transferred apart from thu rest (7) Sec notes to sect l}5,a/ilc 

Amendment of decree. — Ucerj’ Court has inlurent power o'tr lU own 
records so long as those records arc in its power, and it can set right m) mistake 
m them (8) A decree is the decree, of the Court and not of the parlies It is 
the hounden duty of a Court, of its own motion, to see that its decrees an, in 
accordance with the judgments, and to correct llicm if ncccssarj There is, 
therefore, no limitation for an ipphcatiou to amend the decree (li) B 3 pro- 
hibits the alteration of i signed and dated judgment B<a\o (except m the case of 
clerical errors) by renew Sect 152, which embodies the third paragraph of 
the former sect 206, gives a power to amend the decree, it being a right incident 


(1) Nobo Ivristo Mookerjeo v Farbutty 
Churn Bhuttacharjee, 13 \V It 23 (lb«0), 
ChoudJiry Goluck Chundcr v CbowdUry 
GuiioaNaraui,18W It lll(lh<i), Mudduii 
Thakoor t Moriuoo, IS W It 203(1972), 
Itajah LtcUnund Suigh i Court of ttards, 

U 3S7(1S70), loiestcri bteretaryof 
SUto, 4 L A J37 (1S77), but soo lOvjali 
RUpliooiiunduiii Aicott, 10 It B 46(1872), 
uhcie the lato was not speiified in the decree 
and the executing Couit estimated the rate, 
{oil ^ladhub Lall Khan v hioyan Ghosc, 6 
C L B 231 (1880), Sjnid Shah v We<r 
Reasut,17 W R 414(1872) 

(2) JanokeoNathaiookerjtov JoyKishcn 
Mookerjee, 15 W R 4 (1871} 

(1) Motlioora Sloliun t Hury Kishoie, IS 
M It 280 (1872) , Ragliu v Rajeudn, 
U t W N 6oG (190J) 

(4) hhaivda Fershad i Ludunceput Singh 
18 W B 89 (1S92) , but an to costs of trans 
htion in appeals to P 0 , see lb , Asgur Ah 
i> Nugendio Chundcr, 23 B 403 (187a) 
Aluddun ihivkoor i Morrison eujra, Baiu 
C >omar Ghose t I’rosuuny Coomar bannjal, 
lO C 100 (18&3) Nilmadliub Doss t. Bis 


sumbhur Doss, 21 W R 411 (JS?-*). "here 
oicQ interest on these costs was given 

(6) Radba Pershad Smgh t Ram Piinuc 
swarbuigh, 101 A 113 (1882) 

(C) -\manat Vlit ilt Bmdho' 14 W R 
138 (I87U} 

(7) Ram Chandra t Abdul llakiin, 3^ 
A 204 (19]3} 

(8) Knnm Mahomedv Ra}ouuia, 22B 174 
(1887) > and thiapowsr exists independent of 
the provisions of tho Code Muhammad 
Nairn ul lah i Ihsan ul lah, 14 A 226, 229 
337 (1892) See eases cited m Ann Pr, 
notes to O 28, r 11 

(J) Kalui Latu 21 C 2a9 (1893), Jivraji 

V l’rag)i, JO \£ 61 (1880) , Shivapa t 
Shivpaiich, 11 B 281(1886) , B.ighm,ath Das 
t Raj humar, 7 A 270 2&0 (1884), Tarsi 
Hauit Mm huigh, 3 A 492 (1880), Darbo 

V Kesho Kill, 9 4 364 (1887) , JIuhammad 
Jsulaiman IvKftm Aluhanimad Yar Khan 11 
A 267, 290 (1888). contia Gaj a Prasad t 
Sikn Prasail, 4 A 23 (1881), which is over 
ruled, Langat t Janki 14 G L J 481 
(IJll) 
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to my Court to corroct Us lormai rvcoids m iUcK ^113 , if needed^ is ^^ll nnfre 
tfieiii represent trulj the decision nhich w is intended to be judieially expressed 
when the judgment I'as delnorcd (1) This miy bo done where there js clericiJ 
or anthineticaf error, (2) or a \arnnco with the judgment (3) The power is, 
howcier, limited to this, mJ should not bo exercised except m accordance with 
the terms of r 3 or sect 152. ante (4) \\Tion a derree is m pcrJcct afcordmce 
with the judgment, it cnmiot, subject to the provisions of sect 152, ante be 
iffcnd. howcicr erroneous the falter may be (5) The Cede gnes no power 
to liter or aarj the decree A review of judgment or an appeal can alone do 
this (0) Tlic Higli Court has no power to alter ita own decrees except under the 
provisions of thia rule or sect 114, ante (7) It lias, however, been recentl3 held 
that a patty is not fimifed to the remed} given by these provisions, and that 
a suit will he to rectify a mistake m a decree , (8) but m another case it has been 
stattd that this can only be m special circumstances, and that as a general rule 
such a suitis not inamtamable (0) application to amend may be refused if 
made a long tunc after the date of the decree, and the latter should not be 
amended after execution is barred (10) A decree, however has been amended 
subae<]uently to a Court sale (II) 

Vpparentlj ai cording to om. view undd tin h't f’odi a dcerct rntplithav* 
btin iltcrid eith r hj way of apjilicatioii imdir sect 20C or under scrt*^G23 (12) 
If au application f ir rev lew was made on se\, ral grounds and one of tlmnirefewil 
to a clerical mistake, and if the otlmr grounds wcu liell to be untenable tin 
Court might reject the application and refer the applicant to lus remedy under 
sect 20d K It did not do s , but on the ajiphcation for a review nmeiided tlic 
clerical mistake tlic decree drawn up become the final decree and an appeal 
ta> if It was hroogiit within the prescribed time from surli final d»>rre» (13; 

tcoceedmgs under sect 20d could not it has been said be regarded 03 of the 
same nature in any respect as proceedings under sect 023 corresponditm Wijh 

Sfct U4 In the former case the correctnessof the judgment is not questToned 


(l) Luciw t bteilien J K Jili(lal$} 
Dhaw hingJj V SusaiW feiiigh S A SI9 oH 
(ISsG), but B 0 ragliuiialJi UvH f Jtaj K,i 
roar, 7 V J'O 278(ISbtJ 

ti) &CO for instatico Dhan 1 lltsani 
fjmgli 8 V 51J fttp SlKlS&O) 

(.3) I veil aft<r the ilecrco has bc<n eiKnrtl 
bv tho JuJgo an] even it it >l>o« not tall 
\Mthiu BC<t Krijrafan 1 Javnsraio 

37 c (49(1010) 

(4) S<c Abdul Ha>a> ivbau t lbui)>a 
Kuar 8A STVflSijC) whcroihoauioidmcol 
wu iltegal, (bo ii<Krrc being in (wnforiDilj 
Vkitb (bo ludsnicnt and {’aramcsiira>a t 

bcsbagirappa 23 M (IsOO) whBR> ({na 

WmR (ho cas<r, tht* adJc<i >iords were ox 
pingcl Raghunath Di* i R«j Kunar, 7 
V, 2,Q at p. 25I (K'»4) s (^, at p. ft'O. 

UWho hil If SaUmat Vl . Jt> I J37 


(*•) Uchman Singli u Vfrlan 2 A 497 at 
p jO 5(1870) hut scealso no vstrl 1^3 nn/e 

(7) Kotogui \ ( nkata t Vtllanki \«nU 
Ivranja 4 C W N 7fki (JOOOj 9 c St 
VI i Langatt Janki 14C I J 431(1011; 

(8) Jpscajrar t Gang i Rt,(,n 1 S 
t 'V A 473 (1904) 

(9) Bhandi Sigh , lloulat Ra> 1" 
C V\ N 32(19121 

(10) Coluek Chunderr Tiinga Naraiii 0 
n ft iJi (1873) Tar^i r Mao S.nM. 

8 ^ 492 493 (JhSr; ” 

(11) Pidcl V ( liaOiapjain 14 M ISO 
(189(1) 

(•d) Kali Irosanna lUiy }luj r 1^1 
3tohun Cuba ftuj 2 ( VV > 

(11^7) dtoscou-d from u, 0l Lh V 
l>aaUiioi Dm. 27 

(13) Jor KiJwn Vlookerjf. e Ij^ 

boman 6 C 22 fles)). 
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It 13 assuiiitd , but the jurjsclicfion arisia from the /act that the Jerrec aa 
tlrawn up and signed is not m tfcurd'inct Hilb the jiidgnitiit In the latter 
case not only the correctneas o£ the dtcrio hut the corrtetnew of the judgment 
13 questioned, and if the application under sect Cid (tiovr 111) is alIov.cu a rt 
hearing of the suit or appeal becomes necesa ir> In the fornitr caw. then- is no 
rehea'iiig (I) It has houettr also Utu held that there luiy be a review not 
only whe.e thero iasoiiietliingIault> in tin judginent itself, hut in eases of amend 
ment of dt crcL winch do not nee* ssitatr ana alteration in tht judgment, and that 
thercfoie an order passed on an apiheariou under tht furintr section was suh 
stantiall} an order pas)4d on review within tiu nltaiiing of ^Vrt 179 of the 
Liiiutation Act (J) 

There is a distinction bctW(.cn a ease of jmcndiuent and oni- of novation 
or substitution Where an instrument i3 iDundi.d so as to cvjircss the real 
inttiitioii which It w IS intended to cxpriss but which it did not conijlttej^ 
express the transaction is not in substance varn il but its inaccurate dcsciiption 
is onh rectified Lveept thort'hre jh apccio))} proMilcJ for i/i teft 32 oI the 
h'ltCaJt {now O I rr 3~lO H) anaimnded deene /s ojvratne from tho date 
of the ori,^nial dune (I) \s>.unimg howivir flut the date of the decree is the 
date of the judgment and thereh re the da<« of the decree is not the date of 
amendment when the date of the judginent rcniains unalfcrtd the question 
anses achether an apj lication for citcution of a dt cree is affected an appjica 
tion under this rule It has been held that such an aj^plication is not a step m 
aid of execution (4) and therefore as such does not save limitation It has 
however, also been held that an order passed upon an application under the 
former section was suLstautiall) an order passed ujion review of judgment 


Court (0) It was held by Subramama \>’5ar, 3 that where a decree is rightl) 
amended the date of the rectification is imuiatenal with reference to the calcula 
tion of the time m which any appeal may be preferred against such decree But 
where a decree is wrongly varied a jnirfy affected b) such variation is entitled 
to calculate the time during vvhieli an ajipeal may be preferred is coinnicnciiig 


(1) Dayo Ivislian t Naolii Begtm 21> \ 
J04 305 300 (J&OSJ 

(2) Kill Prosanna Basu Boy i Lai Mohun 
Guha 20 W N 219{1S97). a o,2aC 2 3 
ftbougb not for all purpoa a, os es] lameil jh 
^ allnaUbya Ghosal ti Mafakahor Uossain, 
28 C. 177, 179 (1000)], and seo ^enkato 
Jogaj-ya r Venl^tasirahadri 24 M 2a 20 
(1900) 

(3) Pydclv Chaltwppan I4 V ISOflSOO) 
where * decree waa amended after sale in 
execntioii. and waa held to bmd tb® party 
ftgunst uboni the amendment nas directed 

(4) D^ya Kisban v Ivanhi Begam, 20 A 


J04 (I89s) ATulamnia I ITinavaii t 2ijut 
llogani 2a A 3Sa(1003). Kali Proavnoa 
Basu Roy i Lai Mohun G iha 2 0 \ 

2)9 221 (1S97) 

(o) Kali Prosanna Baau Roy t I^il Uohun 
Cuba 20 n 210(1897), e c 2a C 
2a8 VenLfttA Joyayjft i> Venkatasimbadri 
24 II 2a (1900) Kishen Sahai v Collector 
of Allahabad 4 A 137(1881) 

(flj Muhammad Umarjan Khan v ZioAb 
Begum, 25 A 38a (1903) (decree for lueane 
pioiita to bo subsequently assessed — applies 
tion for asseaament application m tho sqif 
and not m execution] 
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from the date of the variation (1) The leat of the Court, however, apparently 
held that the time for appealing must bo reckoned from the date of the oiigmal 
decree and not from the date of the amendment but that it could strike out the 
improper amendment, no petition for revision being necessary (2) 

What Court may amend — ^^Vhe^o a decree requires amendment the 
party aggrieved should apply to the Court m which it was granted and should 
not appeal on this ground as in default of such application an appeal is un 
necessary (3't Where the decree was imperfect and could not be drawn up from 
the judgment, and the Judge who gave the judgment was no longer Judge of the 
district the High Court ordered a fresh trial (4) The decree of an Appellate 
Court supersedes the decree of the first Court, even where the appellate decree 
merely affirms the original decree and does not reverse or modify it here a 
decree has been affirmed on appeal the only decree which can he amended is the 
decree to be ezecuted viz ^hat of the Appellate Court , and the only Court 
which has jurisdiction to amend the appellate decree is the Court of Appeal 
If, therefore, the Appellate Court reverses modifies or affirms by dismissal of 
the appeal the decree of the first Court, the Lower Court has after the appellate 
decree, no power to amend (5) The Bombay High Court has held (6) that an 
exception exists to this rule in the case of appeals dismissed under sect 551 
(liowO XLI r 11) it being said that such a dismissalleaves the decree of the 
Lower Court untouched neither confirmed nor varied nor reversed with the 
result that it leniains the decree of the Lower Court which can amend it Practi 
cally, however the efiect of such dismissal is to confirm the decree and it has also 
been held that the Lower Court cannot ammd either in the case of appeals 
disnus'ied under sect 551 (now 0 XLI r 11) or tried after notice tn tl o rtspon 
dent (7) 'INTierc a decree after heingaffinncd on appeal is amended by the original 
Court and no step is taken to set aside the amended decri.e the latter I^ binding 
between the parties and its validity cannot ho challenged in executmii proceed 
mgs on the ground that the original Court Lad no jurisdiction to make the 


( 1 ) ririkmesluaya » b >lnginJ*i>| V 22 M 
3(4 (I8S9) 

(2) See lb , at p 371 

(3) nmvtarco Cl »n4 Tliaknor i Mud len 
VIohun Chiittoraj, 21 W 11 41 (1874) 

(4) Kisben D^-al LiH t VbJool Lutwf 19 
1\ It 207 (1873) 

(C) Muhammad Sulftiinan Kl sn I Vlubam 
mad\arK.han llA 2o7,l: B (188S)[over 
niling m eflect Ram Saraii t I’prfcidhar Rai 
10 A 51 (1887)1 Tam Ram « Man 6in»h 
8 A 492 494 (I8bd) Muhammad Sulaunan 
Khan t latma II \ 3U{18!>9). Daja 
Kislian • Nanhi 20 i 304, 20' 

(ISJS) Pichu\a>}angat t S<*ha)-3-ani,ar, IS 
21 214 (l8(2) [overruling bundara r Sub 
Uinni • M '‘bich had U-«d 


prcTio laly followed in Ram Saran V Ptraid 
harRai lOA 51(1887) but doubted m 1891 
in Chatliappan t I‘>del 1521 403] Shulal 
Kalidaa i Jumaklal tsathiji 18 B 542 
(1893) Onract t SunkurDutt 14 M U 2(j 
(18-0) a c 5 B r. R App 00 f how 1) r\ 
Mahid Ail ( MullicL. Kuaet All, 14 W R 
288(H»"0). Raw Ch irn Bi-sacL t LucVl f 
Kant BumicL. IG W R (1 B ) 1, 3 (1871) 
[no dbtinetion betwcin decree of afllnnanco 
and of luodiTicatioa] 

(tl) Bapu i 2 ajir, 21 B 548 (1890) 

(7) MuQiaami Naidu ( Munisanu RedJi, 
22 21 1^13 (1899) Lma Sundori Den r 
Hindu Ba»huii Cbowdirani, 24 C ~59 
(1897) 
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■mi^/iJiiK rit (}/ JJie Court o/ /int rnntMin /im :io jiirisdictiou (<j umcnd j 
Jpcrpoon tlip -ipplirafiono/ aijon 'ipjh.iIin^jfcfLntlnnt.Mlicntlicdecrcch'i'ifK'cn 
confirnit?') f n in apiK-'tl 1>> tlic otli{ r dcfi mlanU (2) 

In < xv<\iting a dt (rco lljr* Com! of ixcrnlion must t ike the decree as it 
fimU It It rannnt ameml the dtereo or iiJtcr it in 7 n} Ma^, thou^,h it is hound, 
i>{ rmuse to mnslnir tiu dn rei The decree ijj cxenitjon imj he the dirrct of 
ilio ( onrt md t}i« jirofHr Court to < \eeute i)ijt dccrii ma) he the Court 
of fin ^fujiMf hy whom t?M ^ult tris first derided fhe Ifuiisif in respect of 
1 l(rrM midp h\ inApjHDati Court would Iv hound is the Court CTcctifing 
flu dMr*' fo PYPPutP tiie dtmt whether 111 ipprovpj of it or not, cicu if tlic 
lirrii hid in (II one inaiie h} htinsclffd) Iiid no (Mifencc ran ho /^ivcn lu 

I \p( utiou to inirnd unei rf iintx in the di ern soUj,lit to U executed (I) 

Notice - fht f ourt lan only iiiieud the (hem iftir such nofne is mij 
♦ ml 1 ( ith( r pirt> to preh r ohjeetions (5) 

Erroneous order of amendment, how to bo attacked— \n order 
pasAi d nni n hii„ i decn « is a hpparato idjudjpiiion ind is not increl} a p irt 

I I th ori.iinl h<n( (0) bueJi in ordir is n»»l ippciJaHi (7) It nnj, hoW( xer, 
l( r xis d unihr serf OJi (uoxx u Jl’r) (Sf or it has ?h i ;i held sipf J7 o/fho 
( barter (0) \s almd) ob^erxed the dinsions irt not nitircJv igrctd upon 
the point whotlii i a wrong order should lx iff-n ked hx xnj of appijl from the 
(Jecn c as iiii< nded ir h^ x^a> of rcxismn of tin < rder of imendmcnt It is plain 
that if a dicrer is properJ) amended and oveepf ion is token to the dctrce and not 
to tho imendincnt then an appeal should he brought against (he amended decree 
If no obiection is taken to the decree as orioUialJy framed hut it is alhb^d that 
iC has been iinprojoerl^ amended then, as nbat is co/uphmed ot is the order ol 
amendment, tho remedy should he according to the xrcigbt of autliontj h} 

of revision of the order of aiaendment and not bj wax of appeal against the 

(€f Kasbuit/^thliint liJtjhutnar 7 I H ft 
(ISO,) a c tttp. J7r 
(7) VaJecO 'NXIII r 1, Jtaghunjlli Das 
< itaj Jvuniar. Naliaaksb^w Ghosal t 

Malaliabar Hossaw US C J77 (J900) s e, 
jC N 192, Narajanasanii I JG 

M ■124 (!b92) per Bft»t J Uut wo 

tisrarifttiian Chelti « CatuanalLan tJiefti, 
24 ai DiO (JDOJ) vhere It vas bM ibat AH 
tppeal nouiaijo agauist tho amonileil decnc 
nor to tho Privy Councjl Sunder Jxoer i 
Clian lishwar i>f()sa f "0 C 679 (1003) nor 
under Uic Ciuirtcr, VtihammaJ Jyaim ul iah 
Khani Hasan ullah Khan 14 I 2-6(}S92) 

(9) Daghunafh Dm t Kaj Kumar, supra 
I)lianSin”hv BasantSiugli 8^ 519(1S^G) 
lalinaLund t Shoo Jafan 1*1 6 A 1—1 
(iSSS) Ifasan Shah t Sheo Prasa I J 7 A 
121 (1892) 

(2) Muhammad S thinjin Khan « Fntuna 
9 A J04 (ihsC) 

II >1 CO 


(1) Jtoiat \li I Imdar Ui 9 t U Y 
OIXj (190^) foil on the qnislion of th« 
appcalahlo chanirfcr of an amejiclcl deoreo 
in Brojo lail Bai Ci ow dhory i Tara 1 msaiinx 
Bhattavham 34 f J tSS(r00iiJ 

(2) Sn Gobind Smg « Cangslu IVreha I 
ngh 0 L D J >42 ( 1907) 

(3) Dap Kialian i Nanhi Begani 20 I 
307(18981 aDdspelillai* Fdlai 3 

I X. 219 (lS7o) Forester r Secntoiy of 
State, 4 1 A. 137 ( 1877) Set h Gokulda^ i 
31urL,5J \ 78(1878) a c JC 602 

(4) Daarianadj Baldar t KanwIaUnth 

Haidar 3 B L B Ipp 1-8 (1S69) as to 
imperfect deenta myolTing i fw 

(uiXhtt suit sec Kalee Naram v Chund r 
\aran n R .28(187 0 

(3) Raghunath Daa i Kaj Kumar 7 V 
27( , at p 279 (1889) and see Ablnl Ua>at 
Khani Omnia Kuar 8 A 377(1886) whrro 

II c preceding ms held f<i bt- 1 a i for uant of 
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»tu‘'n(Icd decree 1 ho third cabc is where there is objection both to the origiiial 
decree and to tin, Aiucudmcnt ou the ground that it was not warranted, there 
being no \ ariancc or clerical error It is not clear on the authorities what course 
should he taken, but it would appear reasonable to allow all questions m such a 
rase to he raised in an appeal from the amended decree An order amending 
can be objected to in execution of the decree (1) and an appeal lies from an order 
passed m execution (2) 

High Court — Ilules 1-8 of this Order do not apply See 0 XLIX r 3 

Kevision. — It was held that proceedings under sect 206 of the last Code 
terminated in an order which could be dealt with on revision, as where the Court 
acted bejond its jurisdiction in making an addition to the decree not warranted 
by the judgment (3) 

7. The decree shall beat date the day on which tlie 1**20 
judgment was pionounccd, and, when the 
* ■ fudge has satisfied himself that the docice 

has been drawn tip in accordance with the judgment, he shall 
sign the decree 

Decree — 'Ihu rule does not apply to High Courts m exercise of orignnl 
juiisdicttun, 0 XLIX r 3 \\ben a person bas tbc judgment of the Couit 
that ho shall ha^ c a <lccrec, it max be said that be then obtains his decree rbt 
decree, when it is drawn up afterwards lelates back to that tune (4) Rut a 
formal decree must follow judgment, and is a necessary part of the ultinuti 
procedure m all suits, though >nadxertentl> it is not in so man} terms required 
b} the Code as a nocessar} proceeding after judguient Mithout a dcrrci a 
judicial record docs not speak and wanting it no proceeding subsequent to tbc 
judgment can xuth any ccitauitx be taken It is m substance as well as form 
the nioutlipicce of the suit m its iniuiediate result (q) WJiatexer lie the form of 
decret i separate furinal decree should be drawn up A copy of the judgment 
with file sebeduk of costs appended is lusulBcient (6) A decree must be in a 
cixil suit, (7) and ditlcrs from aii order m that the former expresses the result 
of the judicial proceeding by way of suit or appeal, and so far as suitN and 
ippcali ire roncerned, tlu latter are confined to such orders as ire gixin m 
the course of proceedings, and do not fiiiall} dispose of them ,Sce geiicrall} 
notes to sect 2, ante 


(1) \Ih1u 1 llajai Ktun I Cliunu Kusr, 8 
K STTtlssd], Mutiamma I buUimaa KIud 

1 lialoua, 11 t 314 (ISS9J 

(JJ lb . Nalins^hja Cbussl i MafsL 
•lac HcksaAin, JS C 177(ltMX)), s c.5C W 
N' 1"J. 

(3) B«i bhri \ aLtuba r \gar%An^i. 31 B 
447 (1J07) 

(4) Mun^niraiu Man»arir Out^luii Naoi], 
171 347.»ll«.3..7tlv>'») 


(5) Ilaniil bingh r llalu UaVjb, 7 A 3JU, 
oJC (1SS3), but u tu applicaltoos fur (ur 
titioa under lbe\ U 1* Land IteTCnuc Vil, 
. ae«Ni4C Breast r Xbdoo) Karua KLao, 14 t 
300 (l&OJ) 

(C) Purmchsum IHiit r Jo^-nathThaVui r 
15W R.3^6(lS'l) 

|7) Miflal»biNa<du r bubraeian^a, J| Xl 
iu X>(lfo7J. 141 X ICO 
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rm-'T ‘miifu 
O 20, «r s I 


Dato — -lln dtcrit. must Ltjr tlic ilalt »n \vliiili jud^nidit js JoJi'«r(*<H 
nii(\ HI t t>it on ttliioli it is ilruun up (1) nml a dum opiraloa from this 
(hit and not from that on which it iiia> be suh^ciiULnllj iiiiindcd (2) Limifi- 
tioii thiisruns from the (ht( t he dccno heirs tint is Ihod ik of ihc-judgmint , ( 3 ) 
tlioiigh a Niiiior is i nlitlcd in computing the jMriod within which he can appeal, 
lodidiiftlhi timi hrtw«en tiled ln«rt of tin jinlpineiit and the k f ml issuing 
c«l (VrTrc(V\ 

“Satisfied himself — It h the diiti of tho {xirtm, or rither of thnr 
pkadiTH to s ( thatjdei i< is drawn up in the projiir form, ind the signatures 
of the pie id' rs are gon ridh ohiainod h fore tin dtcrce is finall} sigiad (''») 
But though till duties of the phaders remain is the\ were the Judge is not 
r( lic\cd hi 111) art ion on iht ir pari from ••ali3f)uig Jiinwif jitrsonalh ns to the 
correctness of his d< me 

“ Sign “ - Vff< r tlu (J rn t has Ih i ii dulj signed it U comes and must he 
ngaidcd as a eh rrcc of tint dati Once i jiidguicnt is pronounctd and tht 
demo signed it becomes a fmil dieree mIimIj ma% btroiin the subjitt Jintter 
« f appeal or r« ini' It rarinof lx altered t tra pt timler theproiisionsofsict l'j2 
« r 0 \\ r 3 or tliov' relating to n new (6) 

8 ]f7<erc a Judge has tacaial office aflei ^^^ouounewg 
Pr,ccdi,r,u,h,„M,. judgment but uuhout signing the deciec, 

I aa vacated office before a dccrcc uraiui Up ui accordance xuth such 
signing dcciee ^tidqtncnt map he signed hg hin successoi or^ 

if the Court has ceased to exist htj the Judge of any Cowl to 
uhch such Cowl uas suhonUnate 

207 1 9 ^Yhe)c the subject matter of tlio siut js Jiumoveiblo 

Decree for recovery of piopcrty, the decice shall contain a description 
jmmoveaWe property of such properly sufficient to identify the same, 
and uhcie such piopeity can be identified by boundaries oi by 
numbers in a lecoid of settlement or snivey, the decree iliall 
specify sucli boundaries or numbers 


(1) Sc<’ \fziil Ho^J>am t Umda JJibi 1 
on N 03 (J89 j) BcnMIatllHib Milter t 
AlituiigiuiDjssi J3C 104(ISSO> Hamcyt 
Brougliton, 10 C Go2 (ISStl 

(3) BaghunalbDast Bajlvumar,?^ 27C, 
2/9(ISS4) an 1 see notes to 0 Wr6 

(3) Golani OaHar AlanJal v Goljan Bibi 
2a C 100 (1S97), Afzul Hosaam v Umda 
liif 1 1 C U N 03 (1895) 

(4) Beni Ifa lliub Mitler v Matutgioi 

Bihsi 3 jra conha if Ibo Has not 


apple I foe a copj, \amaii V AatAji 23 B 
442(1898), ficchi i Ali-saa iillah Khan 13 
A 401 (1890} 

(5) Bam Lochun Doss t 3IuDsoor Alt 10 
R 96(1868) Goluck Chunder I Gungi 
^araln -0 U B 111 (18i3} TarsiBatni 
Man Singh S A 4J2 495 (18SG), Pnneo 
Mabomoird Kuluxuoo Idcen t Beir Iiotab 
IS \V R S03 (1872) 

(0) B-ighunath Dia v Baj Biiiuar 7 A 
276 279,280(1884) 
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Decree for immoveable property — ^ActVIII of 1859, sect 190 Sect 
207 of last Code The words ‘canbe bavobeeusubstitutedfor ' is tdeiUifitd' 
Tli“ decree should show distmctlj and accurately what property it deals with 
giving the boundaries and details of the property which the Court intends shall 
be covered by the decree, for if these arc not given the decree may he impossible 
of execution (1) hero this is not done the decree holder s remedy lies in an 
iinraediate application to the Court which made the decree to have it rcctified,(2) 
Evidence cannot however, be given in the execution department to amend any 
uncertainty m the decree (3) Where a Judge decreed possession vnth uasilal 
without declaring specifically that plaintiffs were to recover the share which they 
had purchased m an undivided estate or specific land representing that share, 
the plaintiffs were held not entitled to be put in po«session of any specific lands (4) 


10 Where the suit is for moveable property, and the decree 
Decree lor delivery oi ts for the debt ery of such property, the 
moveable property decree shall also state the amount of money 

to be paid as an alternative if delivery cannot be had 

Suit for moveable property —Act \ 111 of 1850 sect 101 If there is a 
dispute as to the mov eable property claimed the Court must of course determine 
it b‘‘foro passing its decree It cannot leave the matter to be settled m cxccu 
tion (5) If it then passes a decree for delivery it must state the amount to be 
paid as an alternative This is c rdmanly the value of the property m (question (Oj 
The Court may also pass a decree for damages (7) This section is in accordance 
with English law which took away from the defendant the option to retain thi 
goods or pay their valup Now payment can only be made if dtliviry cannot 
be had If the goods are capable of dcliverv they must be delivtiul Aij 

alternative prayer for v slue of goods as compensation does not sifi r ihf « ) ,u 

of s suit (9) * 


(1) Sishkt Ifur lihuttacharjeu t Kal<< 
Do^3 Dey, 24 IV R 479 (1875) Mahomed 
I&niail t I.aUs Dhundur 2o V, U 39 (187C) 
1) >arkin kth Roy i Jannobco Cl on Ihraiii 
19 \\ R 81 (1873), DarUneo bajal f Falu 
Dhake, R SS3(l875), Kai^alChan 
Ira Uuj t Xaajo DkU Raj 4C 09(1878) 
so<3 Ram I-ochun t Mun-ioorAli 10 W R 96 
(ISCS) , though « Jure a question aruts in a 
suksequent suit as to nJiat nas decreed man 
larticr one, an melTectiro definitian may he 
cured hj the acU of the parties Vccritarj of 
Mato t Durbjoj Singh, 19 C 312(1891} 

(2) Darl>ari>o baj-al t latu Ululee tKi/ra 

(3) Duarkaiiath Haidar i KainalaLantb 
llallar 3R I.. R 128(l8‘9) 

(4) R«nLoThin« loW R 

.Ml (l^''’') 

( ) shoo (•ubtnd t Mum Narain 7 \ 
12 t R "Slls”), weikscnationsonthu 


IMMutoC^irBarncslcai h b < J J; ^ 
natli Haidar t Kitn^Ulai I HI.. 
B I U Aii» 1-8 ul p J-o JJ 

(C) Buinlay 12 in aIi )• • 

Mirxa Mahoiiii 1, 1 2 U R Jc U- 
tbed fcndant«Ial«l ll.* a o.. 
tbo timber, anl tla -it \ 
plaintifl was iiliib i m 
value without U 
moval Kaak« k ^ J- 
Ramaoouj |6 A R .«■ 

Ihe H C tf,' * , 
caUuiff a CAM ^ 
regular aj .e 

(7) Kmow - 

(8) IV „ , 

- 

(I—/ 


2oe 
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2 I 0 J 11. (1) Whore ami in &o Jar us a dcctcu ts lot (he jujinuit 
Decree may direct pay- of tJic Court iJjay for any iUilicu'Ut 

raent onasialmtnts. ro.isoii at the I me of pa^nmj (he decree ordti 
tliat 'paymtnl of the .tuiouut decreed feliall be posliwicd or shall 
he made by tnstahiiciita, with or without interest, notuitlistandimj 
anythmj cojUaiua? in the conhact under uhtch the money is jHiyable 
(2) ;fVfter tile* passing of any such tlccrte the Court iniy, 
Order, alier decree. application of the judgment dcbtoi 

lor paymeni by iwtai- and With the consent of tlic decree-holder, 
order tliat ■}mymtnl of the amount decreed 
shall ho postpoiud or sJudl be made by instalments on such terms 
.IS to the p.ijment of interest, the attachment of the proportj of 
the judgmenl-diUor, or the t.iKing of security from Iiim, or other- 
wise, as It thinks fit 

Decree for payment of money. — \ct\JJ o/JSOD.scct 19J OrcJmaril}, 
it a {urt> IS entitled to rein./ la js uho entitled to a decree awarding jt to Inm 
it I luo lUcretorc it waa lutd that \ Court rn iiiakj«o' ‘herte could not allow 
tlio dcfeiitlaiit a period for pwiirnt of the amount clcirecd, tor the t licet of suili 
an urdtr is that the decree holder i» dehamd from cMCUfing his decree luifd 
the evpiration of such period (1) 'Ihis rule, hoirever, authorizes the Court m ■» 
particular class of eases \tz decrees for mooe), to give the debtor time to dis 
clntgc the amount awarded h) directing payment in instalments But the 
authoritj gisen is strictl) Inmted to these cases Xhereforo the section is not 
applicable in a suit for the rceoicrj of the amount of a bond debt b^ the sale of 
property b>potliecatcd b) such bond, such a suit not being nicxeb one for 
mono} , (2) nor to a suit to enforce 1 lien or on annuit} (‘oUcdtutiilar (3) Itsvis, 
hoivever heldtoapp]} to cises referred to in sect 58 of Act VII ofl8C9 and to 
give the Courts powers to make rent dccices payable by instalments (1) Tho 
former section it was held did not confer any autbont} on the Courts to relie\e 
a contracting party from an eviircss stipulation, m a bond pajincnt by instal 
ments, as to the consequence of default in punctual pa}'ment of tho instalments (5) 
In the case cited the decree did not m compliance with the Code contain au} 
direction as to the agreement to pay by instalments (6) It has been held that a 
decree for pajraent of money includes a decree made under 0 XXXIV r G (7) 

(1) BacLchuf Hladad AIi, fiJ9(183P) (3} Bochchuv Vatlad All, 2 A OI9(ISSO} 

See Tata v Bamacbindis 7 W 152 (1883), (4) Guiecbullah Sirkar t JToIiun laJl 

wh^re bowercr, the decree holder took no Shaba, 7 C 127 (1881) 
steps to remedy what was alleged to be an (5) Ragho Gomd i Dipchaod, 4 B Oo 
illegal order in this respect Agreemeoia to (1879) 

give time were dealt with m s 257a of the (C) Kedar Xath Bancijce t Jvulman 
last Code, which is now omitted Sardar, 5 C L J 25 (1906) 

~ (2) llardeoDuru Hukam Smgb, 2 A 330 (7) Bidhu Sudhury t Alahatahuddin 

(1879), Shankarapa t> Danapa, 5 B. 604 10 C W N 44 (1911) and see Dalto 

(1861) (Dekkhan Agricoltunsts’ Relief Act) Atmarani i Shankar Dattatrj-a, 33 B 32 
■Mabadaji JCarandikar v Chikni, 7 B 332 (1913) (consent decree for inatalinents) 

(18S3) 
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O 30, r II 

“The Court.'' — Hut 11 to s»% fiji. Court wliicli pi^cd tJic dccrtc (I) 
Tlic order nu\ be nude m or at the tune of passing the decree, or subject to 
consent after the decree If the case is one iii which the Court itself could not 
ha\c nude a decno for ju) merit b) instalments, much less cm the Court of 
execution aarj that decree so as to gixc it an illegal effect m carrjing it into 
execution (J) On tlie other hand an order under this rule alters the decree, 
Mhich cm onl\ l»c executed subject to such alteration (3) md tlicicfoie if 
the Court crroneuusl) grants time to juj, the order if not corrected must be 
executed as jia^scd (4) 

“ Sufficient reason ’ — The existence of this will dijiciul upon the facts 
of the jiarticuJar ease The Court will eoosidei’ the circumstmcfs undtr which 
the debt WX3 contracted the conduct of the debtor his finaiicnl position and 
so forth, and instalments should be directed where the defendant shows his 
hona fida by offering to pax anjtbmg like a fair proportion of his debt at 
once (5) 

“ Postponed " “ Instalments ’ — Pajiueut by uistaliiiciits means that 
the defendant is to be directed to paj the amount decreed bj paitnl payments 
to bo made at bjieciriod periods The former section did not authorize a Court 
to saj that the defendant has the option of paying the amount decreed witbm 
a particular period after the decree (6) >iow the rule exprcsslj provides for 
m order postponing pajmeut of the decretal amount A tcinponrj postpone 
iiicnt IS a simllcr concession than a scheme of instalments ind in man) eases 
such a discretion nUoht be fitlx exercised xnibout xxaiting as under the former 
Code for a judgment debtor a arrest under sett 337 a of that Code The powers 
(rixcn should be exercised with a due consideration for the interests of the ercditor 
as well as those of the debtor Thus an order allowing nine xears to jixx a debt 
of Ks 440 was rexersed, and the period reduced by half (7) Tlie rule gixes the 
Court i discretion, and it is not unusual to state in the order for pajment by 
iixstalmciits that in default of pajment of one msfalment the whole debt shall 
Ijecome pajable (8) The Court has a discretion to order or refuse interest, but 
if It be the intention to gixc interest this should be exjiressly dechred (9) 


(1) bto Gaiidbarap v bbeoJarshau 12 A 
571 (1890) , which may bo tho High Court 
loiii, Dongra « Oillespie 31 B 31S 
(1907) as t<i ordon under s 15B of the 
Dekkau Agriculturists Kelicl Act see Bhagi 
rathitoit Harl lUvji, 10 D 318(1891) 

(2) Mahadaji Karandakar r Cbikne, 7 B 
332, 335 (1883) 

(3) Tata t Bamaebaadra, 7 XI 152, I,>1 
(1883), SCO Gandbarap r Sheodarshan 12 A 
571 (1890) 

(1) Tata ( Itamachandra, supra 

(5) Sea Sabatollah Sircar i Thompson, 1 
lljdc, 98 (18C2-J) , JafrcoBrgumr Ahmed 
\mcen 1 Agra 270 KhodaBukshr Abdool 
lUhniau b 1) \ XX ]bl>3, p. 489, cited ut 


O Kinealy C 1* L 

(0) Bachehu t Hadad Vli 2 A 019, 051 
(1830) 

(7) Kouwcr&aint KiahuiiI«iU,S I> N XX 
(1801) p G5a. cited in OKincal), C I (. 
and sea Uur Gobind ( Hurkho 1 Xgm llO 

(3) Sec as to execution of such decrees, 
Mon Alohun Koy i Durga Churn Goolc, 15 
C a02 (1SS8) . Stub Chand i U^dcr Malta 
3tC 281(1890), audastowaiTcrofrightto 
executecntiredccrce, see BirNaram e Darpa 
Naraut, 20 C 74 (1892) , Kashiram r I’andu, 
»7B 1(1902) 

(9) See Surno Moj ee Daoeco c Kbben Co 
omaree Bibce, 14 XX R 324(1870) 



870 nil. toijl, OF CniL I’JiOChDUItl lllt.Tlx.uiu 

t) 20 , r IJ 

“Intcnst ’iiihtct 20 of the Limit itjon Act < f lOOS means the ijittrc''t, or i») 
pirt of tin nitircht <liK (1) 

Order after decree — Vs thcefftct of budi auorckr u to alUr tin. tlctrtt, 
this < vii oiilv bo ilono with tin. conscnt(2) of laith parties tMitrc i «kbtor 
ijijilied for time to pay iml tiotiro was fccr\ed on the decree holder, ''ho did 
not objt ct the order w »s unde absolute (3) In the under mentioned c i es the 
'luestion was considered whethir the order pisj4.d was (4) or '\as not (5) m 
ordir under tlie second elauw. of this riik The limitation for an uppbeition 
t) pay in instalintuts In toiiM-iit is six months from the date of the 
decree (G) 


12 (1) ff'/icre a suit la loi the lecovery of pu^st-alou of 

Decree for /ossession uniiiovcable property and for icnl or intsnt. 
a/irf mesno proflts piofits the Court may pa5S rt decree — 

(«) /oi the posbC'iSion of the piopcitj , 

(0) foi the lent or mcsjio profits tvhich have accrued on the 
property duiuig a period pnor to tlic institution of 
the suit or directiu/? in inquiry as to such rent or 
mesne profits , 

(c) directinq an inquiry as to rout oi meant profits from 
tlic institution of the suit until — 

(i) the delivery of possession to the Jvcrct hhhr, 

(u) the rcUnquishncnt of possession by the judgment debtor 
uith notice to the aectee holder through the Courts oi 
(ill) tilt expiration of three yens fioin the date of the 
decree 

whicheiti e\tiit fiist occuis 

(2) Wheic an inquiry is directed under clause (6) oi clause (c), 
a final decree in respect of the lent and mesne piofits shall he passed 
in accoidance with the lesidt of such inquiry 


Application of inile — lliis rule embodies with alterations, the substancL 
of sects 211 and 212 of the last Code The corresponding sections of the Act A III 
of 1839 were sects 190,197 Therulconl) apphestosuitsofthcnaturcdescribed 
'vhere the plaintiff has a specific interest and not to a suit for partition where 


(1) VMul Vliad t> lUltab BiU 35 V 
3"il (1013) .liatuiguislung K-»Hu v IIUIj 
18 \ 295 (189C) aiil \nv\T Hnsawi i 
LalmiKhan 20 A 107(1003) 

(2) See Chandra Ivuir t Tukha 11am 3 A 
!s0J (1881) 

(3) Tatar Ilainaclnu Ira 7 il lu2(1883) 


(4) Jbuti Sahu i Bhuluii Gir 11 C 143 
(18W) 

(5) Abdul Italiamaii t Dullaram jUaruan, 
14 0 348 350(1830), Jogobundhoo Dass v 
UoriBuwoot IOC 10 (1888) 

(C) Abdul Rabamau v Bullaram Jlanrari, 
»t}ira 
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tlic plaiiitiil lus iu> hiKcific iiitcrc&t until ilLcrii (1) A buit fur uicbiio prufits 
uiily IS not \Mtluii the scctiuu (i) 

“ Recovery of possession of Immoveable property.” — The bcction 
does not appJy to other suits for danuges, in whicli suits tlie question of 
damages must ordinarily be determined at the trial (3) 0 XXVI r 9, how- 
c\cr, allows a commission to issue to ascertain the amount both of any 
mesne profits or damages (4) 

“Mesne profits.’’ — The Code of 1839 did not contain an} defimliou of 
this term The Code ol 1877 added an Explanation, Mhich Mas the same as 
that attached to sect 211 of the last Cods down to the word “ llicnupoii ” Tliat 
section re [icatcd that explanation with an addition, vu “ ioutiher with tnlercsl on 
suc?i ” (5) The definition of misnc profits has now Lctn rcmoicd to 

sect 2, clause (12) 

Jlcsne profits arc in the nature of damages winch the Court may mould 
itcordmg to the justice of tlie case (6) There is no analog) between interest 
awarded under sect 34 and mesne profits claimcdand awarded under this rule (7) 

The object of a suit for mesne profits is to compensate the oivner of land 
for being kept out of possession and deprued of the profits of tlie land Tlie 
measure of the compensation is ordinarily the loss which he has suficred (8) 
Where a party is dispossessed of inimovcablc property, the cause of .action 
as to wasilat accrues to him on the date on which he would, but for the fact of 
disj^ssession, ha\c receued such ua$t/at(d) Parties m possession arc liable 
for Hastl&t to the legal owners whom they keep out of pus<-ession, e%cn though 
there was no nuxla fides on their {>art (10) and whether the wToiigdoer denied 
any profit hiinscH from the possession of the land or not, (11) though, as the 


(1) rirthiFalv IhaLur Janahir, 14 I A 
37, at p C9 (ISSO), diat ui &bankar BuLsb < 
Hardco Buksh, lU I A 71, at p S3, where 
the parties though joint Mere entitled to 
Epccific siiarcs As to mesne profits in parti 
tion cases, see Bbiirav t hitarani, 19 11 532 
(Ib94) For efleit of this rule, see Itaiiiana t 
Babu,37M 1^0(1914) 

(2) Chaku V Dullabh, 9 B JI t R 7 
(1872) 

(3) Bluenuk bingli c Ju^gir bin^b, 10 
W B 209 (1868) , Raintuhul I^atl t She-o 
tiath Singh, 1 A H C R 22(1869), and see 
l)ma Nath Chuckiibutty f I’rotap Chniuhr 
Gosuunii, 4C \\ N 79 (1892) 

(4) III Indurjict bingh i lUUlicy Singb, 
21 W R 2G0 (1874), the lUputation of in 
i^uiry to an Anutn nos IkII, unihr tho 
lirciiuistancte, unncccssari 

(6) Sio Grish Chundtr I.ahiri i Sosbi 
Shikliarishuar, 2 Bom L R 702,713(1900), 
8 c , 4 C tt X 631 , 27 C 051 , Radha 
Raman i ''utnamoji I)<bi, 7 C \t X 473 
(ieo3), » c,30C. oOO. 


(6) Crish thunder Lahin t Soshi Shikha 
r<sbwarRo}.27 1 A 110, 124(1000), Adbul 
Gbafurt Rnja Ram 23 V 3S2, 255 (10(21) 

(7) DuarLaNathBisHasi DebendroNath 
lagore,33C 1232(1906) 

(8) Abdul Obafur t Raja Ram, 23 A 252 
255 (1901), Mubarak Ah t Boistub Churn 
II W R 25(1809) a euit for mesne profits 
IS la the naturv of an action of trespass for 
damages Radlia Churn v Zumuroonnissa 
II W R 83, 8t (1863) 

(9) LucLlico Kant Duss i Dion D^al 12uss, 
14 W R 82 (1870). seo fhakoor Doss v 
bboehce Bhoosun, 17 M R 203(1872) 

(10) Bjjnath Peibhad V Badhoo bmgb, 10 
W. R 48b (1868) 

(11) Gboogly baboo I ChunJirl’crsliad, 21 
R 246 (1874). and hi-o Bhcckumbbur 

bmght Roy thunder, 15 W R 100 (1871) 
[lessor prcrrnling rj'Ots from paying rent to 
Itsate], Suruop thunder Ruy r Mohcndir 
Chunder.SJW R 530(l874)[mortgagurnot 
directuig to {laj to mortgagee aftir 

Idivclosutc] 
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i-UtsT SCilLIl 
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[)unci]>lL I'j that tlic dLfLiid uit Hhoulil >ii ihc up to the plaint til «h it lie has luat, 
i Court IS ri^jlit m c \rludin,; 1 ind** o( such i ii iturc as would iiiul r ordinarj 
cirruinstaiues )ield no profit (1) 

All jierbons m wrongful pos^ssion, irrihjHrtue of how tlitj got m, arc 
li iUp (2) hucli as i mortgagor from date of foreclosure , (3) m uictioii pureha cr 
whoso purchase is dt cl ired i|i% ahd , (1) a jKfson m honu fiJc posscf-Mon without 
hnowlod^c of defi ct in his title ,('>) no te„ith«r with his .c/nudflf (h) 

a bod\ of int< riiiodiat* holders romhming to hteji the true owner out of jmssca 
Sion (7) i xchiiil 1 1 liming the land is such (8) In the uiuh r mentioned tusc 
the dc foiidauts Win not all ui po>'set>sum >et uethc) hael all comhmed to oppose 
the pliintiiTs jiovieasion this were held nil joinfl} Iiihlc for the ifori/ 1 / (H) 
Hut where a ]Hraun is in rightful po^sta»|oll until i mIl or decree is set aside, 
tliough he la hound to account for mesne profits the calculation of which is to 
be based on a projicr discharge of the stcuardsbix) of tin j rofcrta he is not a 
treapahser ind as aucli liahlo to mahe j>ood aii\ loss sustained bj the rightful 
owner being kept out of pcsscHsion (10) In the case moreover of inj wrong 
the Iiahiiitv of a defendant is hniitcd to elamages for the wrong which he has 
himself done ind if the defendant was excluded from po!>>c&sion he caiuiot be 
haul to have actualU or even iiuphcdlx received the profits nor could he with 
diligence have received them (II) feotln I’nvv Council h ivc held that a |crson 
who had not himself received the inoMic profits having come into possession of a 
Zulu; upon its biing r(loai>c<t from management under the Oudh laluqdirs 
Kclicf Act 1870 would not be chirgeible with sums which os it was dlcged 
might have been received b) w iv of mesne profits but had not been received m 
consciiueucc of the number s wilful default W liatcvcr ease might liavo been 
made igainst the manager of the estate, the Uilujdar touhl not bo eh ir^ed with 
anything more thauwas ietuall> received bj him ( 12 ) ^lesne profits ou,.ht nut 
to be estimated lor anj period during which the defendant who is to be w vde 
lesponsiblc for them was not ictivc in keeping tlie plaiiitilF out of possession 
rhercfoic a defendaut cannot be made topaj in rcsjiect of } cars when po'iscssioii 
w IS lu the hands of an olheer of the Court (13) But where a defendant who had 


(1) Bcchsrani Doss i Brojonath Pal 9 
tv R 300 (1808) 

(2) Bebeo Pcaniu t Ahmed Ab Khan 4 
W It 7 (I860), Suttja Nundo v Siruop 
Cliundcr, 14 tV B 70 (1870) 

(3) Suroop Chunder t Ulohcndcr Chundcr 
22 tv B 539 (1874), but nhero the mort 
gageo was the tenant see Bauuddm Chow 
dliiyv KhodaNowaz 120 L B 479(1883) 
tVoomesh Chunder Boy v 31atkuud Mookci* 
jee, 12tV R 35(1869) 

(4) JeyNarainv Torabun 4 \gra 216 

(5) Ulugun Chunder v Surbcs»ur ChucLer 
butty, 8 W R 479(1867) Byjnath Pershad 
V BadhooSmgh 10 tV E 480(1808) 

(6) Biddya Moyce v Bam Ball Klisser 17 
\t B 148 (1872) 


(7) Bara Chunder burmah t BauiChun 
dcrPal 23 W R 220 (I87a) 

(8) Banco Shibeshurco e tluthooranath 
Acharjeo fi tV R 202 (ISGO) 

(9) Sliama SunLur Chowdhryi Srccnaih 
Banerjee 12 tV B 354(1869) 

(10) Perumaladajar t Kriahnama Chet 
t^ar, 17 t[ 251 (1894) and see Dakhma 
MohunBoyv Sarnia tIobanRoy,20I A 160 

(11) Abbas V Fassih ud dm 24 C 113 
(1897) and see Uaradhun Dutt v Joy Ivisto 
Banerjoc 11 W R 444 (1809) Indurjoct 
Singb V Badhey Suigb 21 W B 269 (1874) 

(12) Kishnanand v Kunuar Partab Na 
rain, IOC 758(1884} sc 11 1 A 88 

(13) Indurjoct Singh t Badhey S Hoh 21 
\V B 209 (1874) 
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btcn 1)1 Mroii^ful poNM-tviiuii abitiduucd tlic Iiiid uithout iiutiCL to the decree 
iiolder, it w IS held th it the land must be held to ha\c cuiitinucd in the judicial 
I>ov>cssion ol the judgment debtor, who was liable for mesne jirofits (1) In 
1 suit for dauuges "ignust socral persons for jointly combining to kcej» plaintid 
out of possession thej are all cquaih liable to him and none of them can restrict 
their Inbilitj for mesne profits to that portion onlj of which by their joint 
agreement, thei were in possession (2) In some eases, however, the liability 
Ii IS been decided m propoitiou to the amount of profits th it each has derived 
from his own individual wrongful possession (3) The Court is compclcut to 
apportion the d images in respect of the portions of land held bj the defendants , 
alitcr where the defendants hue joiiitlj taken posses>^ion of a particular portion 
of such Isnd(l) It was hold that i plaintiff must bring a suit igamst joint 
WTon^doers, though what lit, docs m caccution of Ins decree is mother matter (5) 

If tilt Court finds that a plaintiff has been dispossessed lie is prtma facie 
entitled to mesne profits m respect of the j>criod of dispossession and it is not 
nccessar) for him to prove the actual collections made during this ptnod, for 
this IS proof which ho would possibly be unable to suppl) It is sufficient to 
show what is the annual profit which in ordinarj veats can be collected, as, 
for mvtanre, the profits for the vears preceding or subsequent to the period of 
dispossession (0) 

Mcsiio profits include jirofits attuall> received or which miplit hut bten 
rcictvcd In other words if the mesne profits actual]) received iro those 
which ought to have been received, the plaintiff gets them If however, tht) 
are less than whit the plaintiff could have got thej must be avscsvid oii tin 
basis of Ills jiossiblc profits The Court has to ascertain vvlnt the jiorson in 
WTongful posse -Moii could liuc realized br ordinarv diligenre md not mcrciv 
vrliat he actuall) rcttivtd (7) Hii'* leall) means what the pi vinlill loiihl havt 
realised, for the person m wrongful jiussesvion raav place himself in tht iiositioii 
of, Hid for tins purpose is taken to be in the position of tin true holder so is to 
chir"c him with the profits which might Jiavt bun made by tin (nit 
owner (8) 


(1) Kajah I’Adniiiiiund t Madfm Singb, 3 
C \\ N claxxv)! (I80JJ 

(2) Ajoodh^a Doss > Lalljoe I’aurcj, It) 
W K 218(187J) 

(3) Isawab Lanin t llaj toomarto IKIkc, 
OM R 113(1800), Rulwant Smgh V Shco 
Jsahojc, 2 M K 'lisc C2(1804), Guncsb 
Dultt Ilul« ant Singh, 14 M R 17o{1870) 

(4) KrishmOtobun Uasab I KunjoRshart 
)la»aL,9C L R 4{lSSI) 

(j) bultj-a NunJo t Suroop ChuDdrr, 14 
M R 70(1870) 

(0) Rhawanco Dccu t Mohun baboo, 1 
A H C R 273(ls09), andscojxw/, 'Proof 

Hfcct'orj ’ 

(7) Grisli t linn Icr Liliin « bo»hi bbiLLa 


nshviar 4C M N 011(1900), s c.JRum 
L R 70J , 27 O 951 , Tliakoor Dors Roy 
t Lobia Kriato Ghosc 22 W R 120 (1874) 
[the Court must geo wliat it may rcasonabty 
be supposed tho plaintiff tould liavo col 
letted], Luckby Larain i Kally Puddo, 4 
C 832(lb79), s c , 1 C L R CO. DcbiUa 
t Syud Tcharaucc, 9 W R 374 (1608), 
Dourga boondurec e bhibcshurco Debu, 8 
tv R 101 (1807) te^crytbing will bo assumed 
against the wrongdoer) As to the meaning 
of ordinary care and diligence, see DwarLa* 
natb Mitter r Ram Dhun Risiraa, 8 tV. R. 
103 (1807) 

(8) lb , LalJjco Shaba) Smgb r M alher, 
CC \\ L 732, at p. 734 (1902). 
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It Wiis bald to be not clt ir whether a Court of 1 'luit) Mould car murk iLc 
profits ol u trtspabbcr ui\c»ttd mre J projunj and fiilloM thtiii (I) 

Wilful dcf'iiilt IS fliargi.d igaitist {icrbotis in rightful j)o»sc'<'>ioii, though 
iccount iblo for tJiuir dc dings VMth tlio i»ro|n.rty Mesno j rofits ire charge ibh 
igaiiibt thoae M7ojigfully (J) III {NisMission IiuUcd, thu adujition of Ihi. principle 
of Milful dcfuilt Mould lie m«»rt. fivourablu to tho dcfcudant thin the principle 
of till Codo , for thiro iiuc Is. \uliiis rttovcrnblo b) ordiii ir} diliptiuo wliiih 
VI t It would not bo nilful di fiult nut to recover O) 

Mesno profits, how calculated.— 1 In re is no abstract principle indtpcn- 
doiit of the p irtituUr facts vvhicli dcicrinines the osAcssinent of mesne profits in 
cverj cosi The Court ought first to ubccrtain the facts and tho nature of the 
pUiutifi 8 puasofisiuii of the land before ouster, and then determine the pnneule 
appbtable in tho partieulareisi (I) When the facts ice disclosed, the dttcrmiiim^ 
principle IS this — W^hit was the cliar'iclcruf tlioposbcssion of tho plaintiff before 
lie M.IS ousted? and what his the owner lost t(o) Mesm jirofitsarefhiis vvhatcvir 
profits the wrongdoer might w nhordmaiy diligence havexctcived from an uuupa- 
tiun or position similar to that of the pirt> wTongfulIy (b'spoiwcbscd, whether 
It bo that of n-cultivating rvot landlord or zenundar (t>) or talookdar (7) Where 
a person claumng mi sue | rotits w is liiitibrif the < ultiv itor before dispusbCMiun, 
ho IS entitled to the profits which he would have made cultivatmgtho land if he 
had not been dispossessed The measure of damages is tho v aluo of tho crops (8) 
Vnd there is no distuiction m respect of assessment of mesno profits between 
raif/aii land held bj a raifjal and the proprietor s tcratt, or jirn ate land ordinarily 
cultivatedh) him oxceptastotbecostsofciiltivation (0) W'hcrclandisrotyoti, 
and the true owner is a rent receivi.r assessment of mesno profits should be made 
on the basis of fair ind reasonable rent (10) Pniim/acieitisiait to infer that a 


(]} Ituii Cubi Bah tiltir > Jigilpnl ''ingb 
ISO 111, 110(1800) 

{i) bee Gmh Cliuader Lahin i bbiL 
tiarcshviai' ante and Dm& Hath Chuckcr 
butty V BjotapClmnilerGoswami 4C W N 
79, 81 (1899) 

(3) Grub ChuadcrLaliirit’ bluliiumi>buar, 
3Bom L R 709,714(1000), a c.4C W N 
031. 37 C 951 

(4) Surja Persliad Narain v Reid, 6 C W 
N 400 (1902) 

(G) Lalljee Shaliay Singh e Walker, 6 
OWN 732 734 (1902) Chardon v Ijcct 
Siugh 12 W R G2 (ISG9) 

(6) Vi le post 

(7) BhjrubChutiJer t Huro Pruaunno, 17 
U R 2o7 (1872) Bircahur t Boroda 
15 C W N 500 (1900) 

(5) Lalljee Sbahay Sin^h t Walker 6 
C W V 732 733 (1902) Xursuigh Ro> » 
Anderson, 10 IV 1 21(1871), Snudaminco 


Dabici AtiunilChunilir 13 IV It 37(1870), 
bbiatcoFerabailChuekcrbuttj t IvumlaKant 
Rej 17 IV R 348 (1872), Wataon t Pjari 
LalShaha, 7B L R 275 (1870), llurruck 
Lall V Srecnibasli Kumokar, 15 W R 43S 
(1871) , Gooroo llundur r Baboo 

Copal Singh, 24 W R 271 (1875) Sco 
Bhuo Chandra i Bamuodas. 3 B L R A C 
SS (ISC9) s 0., 11 W R 401 and eonlia, 
Wadhub Clmnder t Ifuradhun Paul 14 
W' R 294 (1870) 

t'l) LoUjee bhahvy bui^h t Walker, 0 
C W X 732(1902} Mt Roobumcelvooerr 
BamTuhuIBoy, 17W R JGft.(1872) 

( 10 ) Lnlljec bhaliaj Smgh i Walker, 0 
C W N 732, 733 (1902) Rineo Asmed 
Koucri Indurject Koocr, 9 W' R 445(1808) 

I B , B L B , F B 1003 , Alaharaja 
Lucluucairar Suigh e Cbainuau Rarblianoa 
Mamci^iolit}, 17 I A 90, at p J7 (1890) 
Raghu Randan Jba t Jalpi Pallaj), 3 
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l>’rsou in ^)ossc5'‘ion land niaj l>y ordinary dilij’ciici* get rent for it .iccordnig 
to the prc\.u|ing ratci for !>uch land, and that the true owner wrongfully dis- 
possessed has l>ccn a lostr by that amount (1) 

If the true owner is placed in the same (Kisition as if he had all along been 
m pusscvsioii, that is all that he is ordinarily entitled to, and it is not reason ibic 
(hat he should rcceise anv additional benefit, or that the person in wrongful 
poss-ssion should not only make romi'cnsation but be fined as well On this 
principle It has been held that ordinarily the collection aiid other etjxinbts incurred 
by the trespasser will be allowed, and that it is only when the trespass is of a 
M.ry agg^a^atcd character (2) that the Court, iii its discretion, may refuse such 
ctiHinscs (3) The principle has bicn stated lu another form, namely, that costs 
of collection and cx^Kiisea should only bi allowed when the ticspaswr entered 
tlic land in the exercise of a hona f dr claim of right , but that wlien the trespass 
IS malicious and without hond fJes, though the trespasser may- still claim .ill 
necessary payments, such as Go^enllncnt rexenue or ground rent, it is not 
impcratuc on the Court to allow him eson such charges as would ordinarily but 
\oluntarily be luciurod by an owner in possession (f) But though a jicisoii, 
when sued may be entitled to a deduction lie has no right to sue to recoup himself 
for bis losses against the true o\M»er and must bear the burthen of bis own 
wrong (0) 


C W. > “-latlS'J?), Uu^hu Xath lX.Wi. 

1 Agra Sliw? 17, Clnrdon t \jiel bmgh, 
12 W It 62(1800), TUatoor e 
Kruto, 22 W K 12o (1874). D. biKa , 
byud Teharaiico, 0 tV U 374 (l8Ci») 

(1) Griali CiiuiuUr r^alnrt t So6ht bhik 
lurc8h»ar,4C'.tV.-N uJI{l0y0), 27( Oil, 

2 Horn, b 11 7o0 

(2) bee Altai All t L,ilji Mai, I A 618 
(1877), wltcro tlio trcsiviBs was * tortious 
and lualicjocis ” , Iliing ir Mai v Jai Itani, 
24 A 370 {1002) 

(1) \bdulGliaf>iri llaja Itam, 23 A 252 
(1901), blutab Dot i Ajudhia 
Prasad, 10 A }J (J887), it tliat tiiifeiun 
means tbit a tort (rasur should neier bo 
alloMid u deduttma, and dist in Ihingar 
Malt Jai Him, 24 A S'O (1902) Sro aImi 
G ooroo Dost i AiiuiiJ ^fo)ce, 15 \V K 202 
(1871), DmobunJhoo Xundeo c Kc»liub 
(bunder, 3 M’ K ^Iisc 23 (18i>3), Ram 
Dliul Siiifcli t Purmcv,utco I’lrslad, 7 tV. R 
78(1808) S>ooDrf<Kml^RaCbo»dMlUf RuW- 
bounii'=>a, }«> ( [iiiesiio jircfits are atMts of 
(stale minus costs of collettioii, Governnitiit 
rciciiue, looses b> d(-<irtion, and ikath of 
rjoU, by drought, cte ] , TliaVoor Das* t. 
bbosbeo Olioosuii, 17 IV. R 203 (1872) 
(endowed lands, delusion of eijicnBcs of 
worslni*). Palmer r Mohuul Hal (JobiflJ, 7 


W B 230 (1807) fjudguicnl debtor left to 
recoier Gorersmont reveauo] , Hrfooiu^sa 
Cbowdlirau) i Bukeeboonissa, 9 W R 457 
(1808) {Surunjaince allowed, aud it was 
pouted out It nos unieasonablo that de- 
fendant should pay what the plamtiti lould 
not possibly hire eollectul] , Becharaci 
Doss I Brojoiuth Pal OW It 3CU(16C8), 
PilucL Chand t Soudiimni Disi, 4 ( SCu, 
509(1878) Dakhina Mohan Hoy f barudt 
Mohan Roj, 21 C 142 (1893) [allowance, 
of revenue paid by claimant of estate bolding 
under detieo subsequent! j rcierscdl, s c, 
20 1 \ 00, Sharf ud dm Kahn 0 Fatchjab 
Khan, 20 A 208 (1897) [capenscs of decrots 
for rtnt under eircunistances disallowed] , 
KacharAlav Sha Oghadbai, 17 B 35(1892) 
(niesne profits can only be ascertained after 
utaiung deductions from the gross (arnmgs 
of all such payments made by the defendant 
as tho plamtril would have beta bound tu 
luaVc if ui possession). 

(4) Puagar Mai e Jst Rain, 24 A 3TG 
(1902) see aLo ADIul Ghafur r Raja lUiu, 
22 A. 202(1900), where it was held there was 
no hoM Jidu. bee, howcier, latter caec m 
appeal m 23* A. 253 (1901} 

(5) Tiluek Chand r. Sotidamiai Dasi, 4 G. 
506 (It>8;). 



S7« TJIi: C01>K OK CIVIL KJ{0CKI>UJ:K. FiR-.T{MmD 

0 20, r 13 

Till' modi* of i.ilcul.itiuu III lases of tkintit /or and a^'am^t tacli of the 
partu‘ 3 , IS to t.ilculate and rafoably dniilc them, and then to allow a set-off to 
tlie evtout of the profits actually rcroivid hy each sharer, the deficit in cachjear 
1)1*111^ made good hy the jurty uho n tened in cxitss of his share.fl) 

Proof necessary. — In a suit for mesne profits it is, as m other lasc', m- 
riiiiihont on tin* plaintiff to establish not only the cxiatemc of his right, hut also 
the f\Unt of it Tlie first he does 1 >> proof th it the dclend.int has sirongfully 
deprived liim of eiijounent fJ) and the berond by proof of the duration of the 
uronglnl possession nn<\ it is for that |>eriod only that dani.igcs are tiaiiiiahle (J) 
Where, hiiwcsct, it »s fihov.n that .i particular juoia is pa\.vh!c m rcsj>ctt of a 
jiroperty. it lus upon the Mrongilocr tosliou- that the biiiii has not Iwen realized ( 1 ) 
On him, as tlie partv m iKjs^essioa and hasiiig tlie nitans of lu/ornialioii, lies 
tlie onus of proving vihat la the actual amount of nusne profits (j) It cannot 
he hud down hoiievcr, as a gcmral proposition that tho burden of proof in 
this rcbjiect u ahiava on tho defendant It dcijcnds on the circiimstames, 
according to wluch presumptions mav or mav not arise m favour of the 
plaintiff (fi) 

In calculating icatihU. evnlonie is usuallv taken of tho rent paid. 'Xhc 
p.irtj in poswssion is calloil on to produce Ins aicounfa, uhicli ore compared 
Mith tho poHahs and daVnhta in the rvotb possession Jummahuuh papers 
filed bj juAuam uiuler tlie zcmiiid.ir s su|»or\isi(>n have bun accepted aspnw« 
facte evidence of tho profits of the estate ( 7 ) IJut settlement p.'ipcrs thirty jeari> 
old without inquiry mto the actual protetds of the estate during tho ^wriod of 
dispossession are useless as a basis to work on (S) When the .amount of jnesno 
piohts demanded is nicroly approximately given, the plaintiff is not hound by 
what he has said m the idamt, but m,av be gain more, though, of coutie, such 
statement may be used .w evidence .igamst him (D) The ordinary rule, however, 
h'*iijg that a plaintiff cannot recover luoie than he claims m the plaint, 


(j) pijoj GobmJ I. Kalec pAismiiio, 16 
W. B. 2W (18711. 

(2) iBhan Cliaodra Burvlban v Auiudclm 

Slia, a C. W. N. 720 (IDOl), as to pos»cssion 
<au(l dispossession p Uwarkaraiu Slissar t. 
JogiSbur W n 270 (1874), lUclbs 

Lhume Zumarooiiissi, 11 W. R 82(1868), 
Lep Siiigli Khasia *• NimarKhasia, 21 C. 244 
(1893), Kftlidast Vallabhdas.GB 79(1881) 

(3) Isban Chandra Burdhm ». Ainuclclin 
Jlia, 5 C. W. N 720 (1901). 

(4) Brojendro Cooniar Boy v. Slatlhub 
Chundcr Ghosc, 8 C. 343, 351 (IS82), every 
thing being assumed agamst the wrongdoer , 
Doorpa Soonduree i' Jlaharanec Sfnbeshurco, 
8 IV B 101 (1807) 

(5) Umobuii.Uioo Nundm t Kediub 
Chundcr, 3 W R. Muse 23 (1863). 

(6) Krishna Jlohua Basal, V Kunjo Behan 


Ba^ak.SC* L It. 1(16SJ) 

(7) iiajah Pconaram Siugh t Kack Per. 
shad, a A H. C. R 217 (1870) 

(8) Pciraa Chundcr Boy v Juggesaur 
MooLcrjcc, 17 W. R. 298 (1872). 

(9) I’caieo Soondmeo r Ksiian Chundcr, 
low. It 302(1871); Huro Gobmd Bhufent 
fr. Degumbureo Debia, 9 W. R. 217 (1803) ; 
Jvdooraony Dabco V Hafez Mahomed All 
jvhan, 8 C. 295 (1881) , Gaun Prosad Xonn* 
Jooi. Rcdy, 9 0.112(1882). e c,12C.L R 
41 ; and eeo Pakhvruddm Mahomed v 
Official Trustee, 8 I. A 197 (1881), where 
the schedule to tho plaint estimated the 
waulat then due, but it was given up to tho 
date of possession As to Court Fee, »«> 
Bamkrishna Bhikaji v. Bhunabhai, 15 B 416 
(1890); Luckhco Kant v. Been Dyal, 14 
\V. R 82(1870) 
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ht wiU l>c liinit4il to It wluri. tin rate or amount is not sfiUd ijiproxi- 
iiutolj (1) 

Vs rcgirds nasne profits tictori t.uit is tlicsc liase accrued due ind tlie 
plaintiff has a c lusc of action m rcsjwct thereof a plaintiff suing for mesne profits 
IS hounil t-o put forw ird his s\ hoh claim If he docs not a subsequent suit for 
mesne profits prior to the first suit will not lie (2) 

Mesne jirofifs arc dcmaiidabh from tlie date upon sihich they become 
annuallj due (3) Hut a purchaser for xaluablc considcntion without notice 
of plaintiff s title has been held not liable for mesne profits from any date earlier 
than the institution of the suit where the plaintiff has been guilty of laches (4) 
and mesne profits were onlj allowed from the date of suit in other cases (5) 
Under Vit 109 of the Limitation Vet a defendant is liable for mesne profits 
rocciied, or which might ha%e been with due diligence received during the three 
>ear3 before date of suit and not Wforc This period has no reference to the 
time when rents fall due (C) 

Accruing before amt — The assessment of mesne profits was held to be 
au essential part of the decree m the suit and not a proceeding in execution 
and therefore something which must be done by the Court trjnng the case 
which was authorized to make a decree in it It cannot be left to another Court 
which, when tlie final decree is made may have to execute it (7) In a suit for 
recoverj of possession and for mesne profits from tlie date of suit it was held 
that a Wnsif could ascertain and award incsnt profits even though they were 
m excess of the pecuniar) jurisdiction of the Court (8) The Court had either 
to determine the matter itself of direct an inquir) But it must have done one 
or the othei Thus a decree awarding immediate mesne profits at the rate 
admitted h) the defendant and Iar 5 ,er mesne profits contingent!) on a higher 
rate being proved at the time of execution was held to be irregular (9) 


(1) IJabooi&n Jb» V Byjnath I>uU Jha f 
f 472 (18S0), and sto Gooroo Doss Itoy 
f Dungsbpo Dhur 151) Jl 61 (I87J) wLcPo 
the party was hel I to bo setting up a nc v 
and distinct clauu 

(2) See O II r 2 Ram Buttun 4ni]o t 
Ram ChundcrPal 23 W B 113(1876) At 
to whether a claim lor possession an I lor 
mesne profits aro distinct causes of action 
see tiotea to same rule and order, AlesDiog 
of cause of action ’ Tort In Rama 
bhadia v Jagannatha 14 M 283, thd nicbDC 
profits accrued since the decree in the former 
suit 

(3) Mahora} Koer Ramaput v Fudong 3 
W R 38 (1805) 

(4) Jaggumatb Saboo v S}-ud Sh»h il» 
homed, 14 B L R 386(1874) Sligbtdclay 
Will be of no account Kaleenath Poss v 
Rajah Jleah, 22 )\ R 406 (1874) 

(5) Thobiir SbeTO Bahadur * Th^hunaia 
Duriao, 3C 645(1877). Sri Raghunadha r 


SciBrozoKisboro 31 A 154 193 194(187() 
Sarki s t Prosonnouiojce Dos»te 0 L 794 
(1881) or from notice of claim Sumbhoo 
Cl under Surmah t Issur Chundtr 2 Sev 4 

(6) Abbas 0 Farsih ud dm, 24 C 413 
(1897) Kishnanand t Kunwar Partah 
>iaraiu 10 C 78j (1884) 

(7) Mt Bibeo Meher Jan v ^It Hilico 
Getda 2o W R 270(1876) 

(8) Ramcawar Jfahton r Bdu Mabton 21 
C 550 (1894) In this case no cause of action 
for mcboo profits had arisen on the date of 
suit dbtinguwhed in Bhupendra v Puma 
15C W N 506(1910) 

(9) S}wd laitfoolah t 2It Nuseebun 10 
W R 24 (1868) In Hurcehur MooLerjeo i 
ilbUah AbduJbur. 17 W It 200 {1872). it 
was held that the decree had lelt the matter 
to bo determined m execution and see 
Ishari Perahad v Ram 2iarain Saha, 0 C W 
V 6"3(J902) 
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Dccrcc — Atltcrct declaring the It tbiht} for incane iirofltStbnt notdctcrnnii* 
iii,^tlu ainoimt if worked out tftirtiicdejtliof t difindint, <lid not, it wasLeld, 
bmd tlu h irs not pirtin (1) 

Undtr flu (VmIc of IH'iO, the Court might reserve the inquir) “for the 
PMHtition of till drrrcc, i plimse which givt ri''e to dilhctilt} (J) The Court 
under th Ust ( odi might fhrfrt an inqutri/." Ihe proroedings wire part of 
and a runtimntion of tin suit ind no final ehertt. existed to execute of apiieal 
from until till \ Win rlowd Th it {urt of th< decree wliith denoted po^^fssion 
to 1)1 giviii w IS (iiial hut tlu other pirt tta<i mterlocutorj , and bccniiu finil 
when till iiiiiount jn} ihh was fixed Vii ippliration to isceilam the amount 
of m''sne profits w is not an opphrition fore xceiition hut an application h> which 
tlie dicrce hnhh r moved th* Court in i jiinding suit to make a final decree 
regarding imsiu profits (3) \ii<J for this reason an ajiphcation to ascertain 
the amount of mesne profits aw iriled bj s ehcret was not allccted h} limiti 
ti(m(l) The Bomba) IfighCourt houexer lie hi that n d< crec unilor sect 21- 
of the last Code was necessard) subject te> the limit ition 1 ml down m sect 211 
of the same Code, and that mesne profits for more than three jears from the 
date of the decree should not be awarded evm though possession was nut 
delivered during that period (•>) The investigation info iiiisnc profits, directed 
bj tUo decree was nothing more than a continuation of the mquirj which vas 
set on foot at the trial into the merits of the plaintifl sease against the defendant, 
only that it was limited to the matter of damages It was thcieforc in the first 
place incumbent on the plamtifT to give (he Court some tvidencc upon which it 
cuiild form a reasonahle conception of the amount of Ins loss And the defendant 
was not called upon to answer the plaintiff s case until tlio phmtiffliad given 
some evidence in support of it(0) The dircetioii as to tin mqmr) into the 
amount of mesne jirofits med not it was held nccessanh lie contained m the 
decree , (7) as to the form of which see case cited below (8) Once the liabilit) 
of a part) was fixed in the Appellate Court the Lower Court )iad to confine its 
inquiry to tlie is-iessment of tbe amount of damages (0) 

The ’language of tJjo amended section makes the prooidurc plain Tin. 


(if iOiiftia JV-fSt «• Z.tl Sshtlf 

13 A. 53 At p 05 (1800J s e , 17 1 A ICO 

(2) DiWai JfosfiPiii » MiijonluDni.aa 4 C 

020 ( 1878 ) 

(3) Ib Mt liizcchmt tverainutHosswn 

21 W It 212 (1874), Krishnan t 

hilikanlan 8 137 (1884). Anando 

Isishoro V Anando Kishore, 14 C 50 53 
54 (1S80) Itadha Prasad Suish t Lai 
Saheb Bae, 13 A 53 at p 05 (1S90), » c. 
17 I A 150, Puraa Chaad t Boy Radha 
Kishoii, 19 0 132, at pp 130, 137 (1891) 
r B , Bwarka Aatli Miaaer t Barinda 
Isath Mis'^er, 22 C 425, 432, 433 (1895) , 
Ptjag Suigh, V Raju bmgh 25 C 203 204, 
205 (1897) Go]ial Chandra CJiakrasarti t> 
l*rconath Dull, 32 C 175 (1J04) , Vythi 
nida V V>tliuvida, 33 M 78 (idOO), Mid 


.s'tpttv XiwwwJf.v l-S‘, J’j.wA 

Nanin 39 C 220(1911) IOC \V N 109 

(4) PuRiu Chan I r Boy Badhi Ivishen, 
I9C 132(1891) 1 « PoogSinght< Raj i 

Suigh «Hpr>i Walijx Bibi e \azar Hasan 
20 A 023 (1901) 

(5) Nara^an Govind ^tanik i Sono b.ida 
shw, 34 B 345 (1899) Uttamram i Ivis 
hordas 24 B 149 (1899) 

(6) Indiujeet Smgh v Radliey Singh 21 
W B 200 (1374) 

(7) Fatima Bibi t Abdul Majid, 14 ^ 531 
(1892) Muhammad Abdul Majid ( Muliam 
mad Vbdul Azir, 19 A 155 (1890) 

(8) Jagatjit i Jatabjit, 19C 159 173 18 

J A 1G5 

(9) Dnarka Lall t Ninin lor Isarain 22 
\\ It 461 (1874) 
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Court luaj cillur iKtcrinino tJie atuount in the decree or may pi\e a dtcru for 
l>os>cvMon, mil then direct an inquirj mtonusne jirofiti etc and di»]iose thereof 
in the final derree In a recent ca«o where a plamUlI had brought i suit for 
reroaer) of possession on declaration of hi5 title which was granted and for 
nic»nc profits, which were disallowed it was hijd that sub sect (2) of tins 
nilc implies tint tbe decision with regird to possession is i prtliiniinn deeret. 
within the meaning of sect 2(1) 

Accruing after suit— Sect 211 of tin last Code which n firred to mosiie 
piofils accniuig suhsequont to institution of suit, was held to he an enabling 
one, and it would, it was said (2) be neither imreasonihlc nor ilKeal to refuse 
subsequent profits up to date of derree and dicree immediate poS'CSsion Ka\ii| » 
the parts in whose fasour the decree was made to his reined} h} a remihr suit 
if immediate possession was not had The mere abstention therefori oftlii Court 
to award mesne profits after date of suit was hold not to be a bir to an\ suit 
in respect thereof (3) A claim for mesne profits was held distinct from a claim 
for recoi cr} of posse^ision, and it aras onlj under sect \ 1 rule V of the 1 ist Code 
that such claims might be joimd in one suit (4) In order to aaoid multiphcit} 
of suits the Court was empowered to assess damages not onh so far as thi} 
accrued up to the commencement of the suit but also those accruing after suit 
and during the continuance of the trespass But the section was not mqwntivo 
or obligatory but discretionarx (5) Where the iToeroe was silent touching 
interest or mesne profits subsequent to the institution of t)io suit thi} could not 
bo giicn in execution , but the plaintiff was still at libcrt) to assert Ins right tu 
such mesne profits in a separate suit (6) \part from tlie decisions cited the 


(1) Kuinuil I>iil t lUmaiu Mohon I*) 
C UJ J40 (1014) 

(2) lUinalhs Ira « Jojianftatli* 14 M 
328, 311 (IftOO) 

(3) Mon Mohun e ^ritlarj <f 

SUtc. 17 C OfS 071 (1800) 

(4) It.,l7C DOS, ‘170, 071 (18)0) f rthc 
01 i>osit( t low lioIUina Hist tbo claims sro no! 
dtilmit caiiNCs of aclii u, see iioloii i<> O II 

(fi) III at i> '170 

(C) Siulasna Pill II t llainalm^a Pillsi, 21 
A 210, 228 (1875), a c , 2t W U 193, 
laklwrudJin Mahomed t OiTlcul JYuatec, 
8 I A 1?7. 207 (1881) 8.C. 8 C 178, 

Cliuiulcr Coomar Hoy i Ganceh Chunder 
Dosa, 13 C 283 (1880) . Mon Mohun Sirhar 
« Verctary of State, 17 C 908 (1890) 
(neilher 13 nor 244 u a bar to a separata 
suit] , KalLa Singh t Paras Ram, 22 C 434 
(1894), s. c, 22 I A C3, Lttanirana i 
KuhorJas, 24 B 149. 102 (1899) . a. c , 1 Bom 
L R C3S. 040, Bhurav t SiUram, 19 B 
532 (1894), Ishan I’orsbad 1 Rani Xaram 
Saha, ecu N 072 (1902) (it docs not 
appear for uhat i>eri<>d these imsne {rofita 


nereclaimedj and for earlier coses scoUlo 
I lUjonlur (<omar nu H 2()0 (ISfJ) 
fond the Court must fix tlie period m reii{xct 
of which aueh profits ore lo bo assisted) 
lAkourie Singh t Bijojnaih Challerjee, 1 1 

U B 11(18-0) 8 e 411 I R \ 0 111 

^Jlul Shah Ameer i S;ul Sliah /anie. i 
18 U R 122 (1872) Bruiiglilon t Ptthlail 
Sen. 19 U R 174 (1873) Bhoobunes-Mir. • 
thoudhrainv Manson 22 U R 100(1874) 
KauiGhulaniv PuarkaRai 7A 170(1884), 
<>annu tal w Ram ‘?ahai, 7 A I97 (1884) 
BjinathPershadt Badhoo Singh, 10 U R 
480 (I8(>3} , Shaikh Abdool t Mf Asruffun, 
27 U R 215 (1870) Rani Roop Singh v 
bheo Golam Singh 25 U R 327 (Ia70), 
Jonokeelsath Mookerjeo t Raj Krulo Smgli 
ISW R 292 (1871) (and if mesQO profits aro 
guenup to a particular tune. Court of Kxccu 
tMnraouotgnoany bejond it], RamLoebun 
V MunsoorAh, 11 W R 339 (1809), lUui 
Maniekja i Jaggunnath Cope, 5 t 503 
(1879), but 600 Kalecnath iioaa r Rajah 
ifeah. 22 W R 40G (1873), whire, though 
the dcc^e Bald nothing about iiicsno profits, 
tbC} wore alluunl 
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nnttcr w.is inuk clear by pan Jofsict Jit yf tbe last CVJc (bet, however, 
now ])Oil ) But It h id to he iicirt lined on a projur coiistnu fioii whether the, 
juelf'imnt iJul decree w n silent ua the |>oiQt Uaniloi b\ Iiw w eltiiiarieJable 
up to possession iml tbereloro a decreo for *' jjosstsaion with trasilat ” was heltl 
ft) j'let uan/iU u|» to the elite, of pusseiisiun anti not inertlv up to the elite of 
suit (I) 

]ud„'ment disimssing an *)p|K.al n> in rcilit) m infornial mode of con 
finmiif’ the eltcret apjicaled against U/itrt, therefore, mesne profits were 
iw irehd from the institution of the suit until decree onI>, md the Appicllate 
I'ourt sini{)]^ dismissed tlu ip]>ial without providing for suhseijiicnt mesne 
]irotits It was held tint these could not he recovered in cvccutioii (2) But wlieri 
till* ortjjinal Court ^tranted a dee re e for pe>sscssiun with " future iiic&nc profits,” 
and the \ppillate I'mirt jpproveel thit elee^rtt without expressly inentionmg 
mesne profits it w is held that mesiit jirufita were "raiiteel h) rtfuence te> the 
eri^ind elecrie(3) Where i elccrte was given for certain of the pre>i»ettics 
() limed md mesne profits mel the suit was ebsm>s''CiI us regards the other 
properties md on ippeal the \pjK.llite Ceiurt reversed the decree of dismissal, 
It was held that the api>c]lute decree imimrtce] an iward of mesne profits on all 
jiTopCTtv the possession of which wa^ decreed to the pdamtifTs (1} 

Vs to Court fees (5) md form of decree under sect 311 of tin hst Code (h) 
set r iscs ritcd below 

Under sect 31 1 clauses (a) and (h) of the last Code the Court of evccutnn 
determined questions relating to the c^ecutIou This ii not so now luider 
sect 47 of tho present Code The present lule cincts tint the Court of trial 
shall ut contuiuntion of tlu suit inquire into the qucstiou («ec notes to ‘'(tt 17) 
The penultunato section of sect 244 of the hst Code has nut hten lo enacted, 
md probabh any cl urn made and not exprcsslv grunUd m the decree vrill be 
deemed to have been refused within the meaning of L-rphuation V of sect 11 
“ Relinquishment of possession ’’—This clause is ucw With a view to 
the curtailment of delaj and txpeme it is emeted that the claim for me nt 
profits should not continue tdl actual ileJiveO of possession if the defendmt 
prefers to relinquish the hnd with notice to the phmtifi 

“ Three years ” — In the Co«lc of 18 j 0 theic wis no time specifiid down 


(1) FaklutrudiUa Mabomed ir OHicial 
Trustee, 8 1 A 197 (1881) sc 8C 178, 
hut seeltamlVlanicbja i Jagguaufttb Gope, 
5 C 503 (1879) , and geo lor other cases 
BunseoSinghv IllirzaXusufAli,22 W B 328 
(1874), BacsoonJssa Begum V SbarodaSoon 
durec 16W R 25 (1871) [decree forposscs 
Sion construed to include mesne profits], 
Bqai Bahadur e Bhupindar 19 A.290(]897) 

(2) Syud Sliah Amevt v S^ud Sh&h 

2ameer, 18 \7 R 122 (1872) • 

(3) Rajah Bbup Indox v Bijai Bahadur, 5 
C W N 52 (1900), 8 c. 291 A 209 

(4) WalijaBtbii BazarlIasan,20A b~'3 


021 (1^4), but set hcltuuno Suigli < 
Bijo^oath Cliatterjio 13 R R II (1870), 
where appeal decieed ’ was held not lo 
give mesne profits 

(5) Ram Krishna Bhikaji v Bhunablia! 15 
B 410(1890), Mardenv JanaLiramajta 21 
M 371 (1898) , jJlohmi Alohan lias t hatis 
Chandra Roy, 17 C 704 (1890) Kewal Kis 
han Smgh v Sookhan, 24 C 173 (1896), 
sc I C W N 213 

(6) Kah Ivrjshna Tagoro t Secretary of 
State, IG C 173 at p 183 (1888), b c 15 
I A 18G 
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to juc:>iic plufitR could bo a\\.inlcd short o{ that of obUmuig po^busiuu 
liic Code of 1877 introduced the further limitation winch now exists, mid tlic 
rule thus re-stricts tiic tune for which mcsiio profits can bo allowed in a decree 
to three )car3 from the date of the decree Conscquintl} where no period 
IS mentioned the decice cannot be construed as gnuig the plflintiils profits fora 
period longer than what the law allows the Court to give (1) So proceedings 
for the purpose of abcortammg mesne profits were held to be i continuance of 
the original suit, and the Court w as bound bj these provisions here, therefore, 

1 decree directed that plaintiffs should get mesne profits fiom a certain date 
until dclivcrj of possession the amount to be fixed m execution held that the 
decree was necessarily subject to the limitation laid down in sect 211 of the 
former Code and that mesne profits for more than three years could not be 
awarded even though possession w u> not delivered during that period (2) In 
executing a decree which awards mesne profits and which is affirmed by a final 
Court of Appeal, the three ) cars from the d itc of the decree until the expiration 
of which alone mesne profits arc recoverable must be calculated from the date of 
the decree of the final Court of Appeal, md not from the date of the decree of the 
original Court (3) 

Interest— The Code of 1859 piovidwl that interest might bo decreed, (4) 
but the Code of 1882 first included interest m tbe definition of mesne profits 
There being no rule of law obliging the Court to allow interest upon uiesne 
profits, it IS a matter for the discretion of the Court upon consideration of the 
facts, whether to allow mterest or not (5) No difference should bo made as 
le^arda interest between tcasihl paid ui kind and paid m moiic> (6) A decree 
for interest on mesne profits from the date the> were asccrlauicd was held to 
mean the date on which they vrcrc ascertained bj the Court and not by the 
IlHIW (7) 

Tilt words ‘ lordlier luth interest on such projus m the definition of mesne 
profits (see sect 2) do not refer to interest due after tbe ascertainment of the 
amount of me#nt profits due under the decree, becanac tbe Courts base otherwise 


(1) Lttanir^m t KwhoriUs, 1 lloni L It 

I 38, GU (1S9J) , s c , 24 B 149, and see 
Orisb Cbundcr L>ibui t boebi SbiLbarrsb 
«ar, 4 C tt N 031 (1000) 

(2) Nuntjaii v Sono 1 Boiu B It 84G 
(1833), » c, 24 B 313, TiudoXja r 
Jogciidr* 3o t 1017(1008) 

(3) Bhiip led < Bijai B&bad ir 2 Bui i 
I, R 3 8(1 *00) ,b c, J3 t 10J,5C U N 

(4) liio ifeb 111 » suit fur nttsnairublsoid^, 

-nUunst on luibiiu proGU could not bo ro 
kocend, Eucb a suit bemg not lor « debt but 
fur unli<]uidatcd damagex and interest not 
Uuig alJuHsble on «ucb CbaCu $ Ddisbb 
UuarU 0 B If C 1< 7 (18<J) OudJo 
V iundrsv e Kribluu^uic, 4 B. 11 C R. tiS 
(ISOT) butuiIucXj \»n»uir Kali) Ibiddi 
4( (1873) lulcmt vas giKii , and MX 


lluiTudurgaCbondbramt bharratSoondery 
4 C b74 (1878), Mobaruk Ah u Boistu 
Chum IMV It 2o(18C9) Bengal Cual Co 
t Parcembab, Man>h lOu (lbG3), Huiro 
pemaud Roy v ShamajicrEaud Roy, 3 C G3^1 
(1878) It also held that a sum found 
duo for mrsno profits was a judgment del t, 
and carried uiUrcst by its uun funo , Kuk 
laudx SfodcolebtoujeejUM 1 t 2-0(1813) 
and interest was dccrci-d ui nspcct of a (ora 
^orusAtl bumbhoolallt Collcxtorof iaurat, 
8 31 I A. 1 (1830) 

(a) Ktshuanand r Kunvar 1 artab, 10 C 
7(m(1884), s.c.111 V 88, 03 

(3} bai.Ra)eK<sizolvcr lioauais}l^ Chura 
Mytcc.lOt\ R 200(1808) 

(7) Buoega boondatee Bcbia c bbtbes 
euieo Uebu. 10 U R 391 (I8G8) 
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HI itttr \uis made oloar liy par I JofMct 211 of the Uat CVdi. (int, Jiuiu\cr, 
HOW jjoif ) But It had to hi isciif Until on a projier coiiatrui turn wLelhtr (he 
jud^iiuiit ind derm hu-j mient on (ho {lumt Ilasi/ut h) Iiw is dtjiuudahle 
up to podMS^ioii uid (htrtforc a tltcrtc for “ po^stsiiian with ” v> i* held 

to ^i\i. ira?d<i( uj) io tlu? date of jHj'iStsiion and not up to the date of 

suit fl) 

\ judgimnt dismisiing an ipiwaJ w in rtahtj in inform il mode of con 
hrmin;,' the dtcrcc apjicaUd a^jamat ^\hcn therefore, mesne profits «cro 
nvanird from tht institution of the suit until decree onij, ami the ,<\p[Hlfate 
Court simply dismissed the apjieil iiitiiout proviiling for suhstijutut mesnt 
prohts It w IS held that these could not ht recovered meveeutioii (2) Ilut nhere 
the original Court granted a deine for possession uitli " future mesne profits,” 
and tJie Appelhti Court approved that ileetce without expressly mentioning 
niesm (irofits it was hold that mtsiu profits were grunted hy reference to the 
ongnnl dirrcc(3) Wlirrr a dieree w vs givm for certain of the prr)|)erties 
ilaimed and mesne profits and thi suit was dismi'sed as regards the other 
jiropertiis and on appe il tin \p|HHite Court revirsid the iletrte of disoiissaJ, 
It vvas heM th it the apjiellat* dicm importeil an award of mesne profits on all 
jiTojicrtv till possession of which wav di creed to the plaintiffs (1) 

Vs to Court foes {">) and form of dccrci under sect 211 of the last Code (0) 
^ei 1 isca cited below 

Under sect 214 clauses (a) and lb) of the last Code, the Court of e\ecution 
determined (juestioiis relating to the eaccution Tins is not '•o now under 
sect 17 of the present Code The present rule enacts that the Court of trial 
sliall m continuation of tlio suit inrjuire into the i^ueslion («ee noles to sett 17) 
The penultunatc section of sect 241 of the last Code hai not been re enacted, 
and probably aii> claim made and not eTprc«vlv grantid m the decreo will ho 
deemed to hive been refused within the meaning of E-rpl loation V of sect 11 
“ Relinquishmont of possession ” — ^Tlus clause is new With a view to 

t!ic curtailment of delay and expense, it is enacted that (he claim for me'ni. 
profits should not contmuo till actual dehiciy of posscssirm if the defendant 
prefers to rehnyuijdi the land with notice to the plaintiff 

“ Three years ” — In <he Code of 1859 there was no tuue speiifiiil down. 


(1) i>aIJiaru(l(lui jUahonied v Oftcjal 
IVustee. 81 A 197(18811. s o,8C J78, 
but SCO Cam Manick^a t Ja^guunath Gope, 
5 0 503 (1879), and seo for other casos^ 
BwnseeSmghv MuzaHusuf Ah, 23W B 338 
(1874), Bacsoonissa Begum t SharadaSoon 
duroe 16 W B 25 (1871) [decree forposses 
eion construed to include mesoo profits), 
ByaiBahadure Bhuplndar, 19A 29B(18D7) 

(2) S)-ud Shah Ameer v Syud Shah 

Zamecr, 18 W B 122 (I872J » 

(3) Rajah Bhup Indar v Bijai Bahadur, 5 
C W N 63(1900), s c,29I t 209 

(4) IValij-a Bibj f J,azarHaean,2(J A 023, 


621 (t'HI4), hut SI! hikoMiie huigli v 
Bijoynath Chatterjee. 13 U B 11 (1870), 
whew appeal decreed’ was held n>t to 
givo lacsne profits 

(fi) Ram Krishna Btukaji v Bkimabliai, 15 
B 418(2890} yfardea v JanaLiramajya, 21 
V 371 (1898) , 2Iohini 3fohaa Das « Satis 
C4iandfa Roy, 17 C 704 (1890) , Bewal Kis 
ban Smgh v Sookhari, 24 C 173 (ISJb), 
s c , I C l\ N 243 

(6J Kail Ju'uhna Tagore r Secretary of 
SUto, 16 C 173 at p 183 (J5SS), s c, J5 
J A 186 
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to wliitU jucsiic profits could bo aw inled ^Ilo^t of tliat of obtaJiimg pusstssioii 
IJic Code of 1877 uitroducctl the further limitation which now exists, and the 
rule thus restricts the tune for which mesne profits can bo allowed m a decree 
to tlirco )cars from the ditc of the decree Conscqucntlj wlierc no period 
IS mentioned the decico cannot be construed as giving the phintifls profits for a 
period longer than what the kw allows tlic Court to give (1) So proceedings 
for the purpose of 'iscertaining mesne profits were held to be a continuance of 
the original suit, and tlio Court w as bound bj tUc«c prov isions U here, therefore 
1 decree directed that pkuitiffs should get mesne profits fiom •\ certain date 
until delucr> of possession, the amount to be fixed in execution held that tho 
decree was ncccs'inly subject to the limitation laid down in sect 211 of tho 
former Code tihI tint mc«no profits for more than three jears could not bo 
awarded Q\eu though possession wai, not delnetcd duiing that period (2) In 
cxecutmg a dccice which awaids mesne profits and winch is aifirmed by a final 
Court of Appeal, the three ) cars from the date of the decree until the expiration 
of which alone mesne profits are reco\erabIe most be calculated from tho date of 
tho decree of the final Court of Appeal, and not from the date of the decree of the 
original Court (3) 

Interest —The Code of 18od provided that interest might bo decreed, (4) 
but tho Code of 1882 first included interest m the definition of me«nc profits 
There being no rule of law obliging the Court to allow interest upon mc^nc 
profit*, it 13 a matter for the discretion of the Court upon consideration of tho 
facts, whether to allow interest or not (5) No difleicnce should be made as 
iCoards interest between tcasilat pa d m kind and paid in tnonc) (6) A decree 
for interest on mesne profits from the date the} were ascertained was held to 
miaii the date on which the} were ascertained by the Court and not by tho 
(7) 

Tilt words " (ojdhcr talk interest on such projus m the definition of ine^nt 
profits {set sect 2) do not refer to interest due after the ascertainment of the 
amount of mtant profits due under the decree, because the Courts liaac othcrwi«o 


(1) LlUkiurdiui Kwhurd^, 1 Hum L. It 

US, Oil (189J), » c, 34B 149 and bco 
Liiifih Cbundir Lahiri v Sushi Shikbarcsli 
war, 4 C N C3l (IJOO) 

(2) Marajun i Soiio, 1 Uoiu L U S4C 

(18J)). sc 24 11 313, rniiloL}a t 
J.Seii Ira t 1017 (1008) 

(J) InJir i lljdi llahaUiir 2 Horn 

r n J 8(1HX') sc 23 V lu2,5C W N 

(4) II u i;,Ii in a suit fur nwsiio jirutiCs oiilj, 
iiitirchl on luiMio {irutils lould not La re 
lowered, such a suit being nut for a debt but 
for unliquidated damagi.'s, and lutcmt nut 
bouig alloaablo on sutJi fhaku r DuiUbh 
Duarba. J H H C It 7 (lb72). Otmdo 
Viiaiidrav t Kri£hii'vza\, 4 11 11 C It 
(l'>07). butinlucLj Naraiiir Kali} Ihidtlo, 
4( ''''2(ld7'} iiilcn-st was gi\cn , and see 


UuriodurgaCliowdhraiav bharrutSoondcr} 
4 C 074 (1878), aiobaruk All i Boistu 
Chum H\\ U 2j( 18G0) Hui„al (xial Co 
r Porcembah, Harsh lOu (1802), Hurro 
persaud Roy v Shamapersaud Roy, 3 C 63-1 
(1878) It was alsu held that a sum found 
duo for lucsno profits was a judgment del ( 
and earned interest by its own fun.o KuL 
lauds SlodeoPcsIoujip JM I V.->U(181J) 
and latcnst was decreed in rtspctl of a tora 
goraskiil, bumbboulallt Collector of burst 

S3LI A.l(l&>9) 

(•>} Kishnanand r Kunuar I’ortab, 10 C 
7&>(l&84), b.c, 11L t 88,03 

(6) bm.Ra}oKishorvo( Bonumsll} Chum 
HytcVpiOll R 2V0(IbC8) 

(7) lloorga Soondureo Dibia r bhibea 
SBn>oDrbu 10 U K 331 (Ibbs) 
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been gutu V dibCictiyn to nward mtcrc^it (^cp intcK on tlit amount so .istirlTimil 
riic worcl«, tliorcfoie, contemplate that interest slioulil form » s(p\rat<. item in 
tlie cilcul vtioii of tlic a mount due iiicsnc profits, and a dwric lioldcr is cntillwl 
to rcceuo interest juir b) jear on the iinount found to be due, iiid not oiil} 
on the 'imount actuoll} ascertained and embodied in the dccne (1) Tlit Court 
li IS jurisdiction to gno or refuse intcrcat on mesne profits as it clioo ts ]}ut d 
It docs not intend to grunt interest it should exprtsd) refuse it, for, Ila^^«gr^J,urd 
to the idditional t\ords '‘together mth interest on such profits,” i decree wjncli 
merely grants mcanc profits, and is silent as to interest, must be (aben to mnn 
tint the mesno profits Khali carry interest on them (2) Where a decree granted 
nicsne profits uud said nothing about interest, the amount of mesne profits 
being left for determination in execution of the decree held, tint the decree 
holder Nras entitled to interest upon the mcsno profits due to him until sueli 
rae^ne profits were actuallj paid to him bv tlic judgment debtors (d) 

13.] 13 (1) ]Vhtn, a suit IS foi .m .iccount of uuy piopc-rty 

Occnc m admiaisira- and for its duc admuustratioii under tbc 
<ion*sutL dcciec of the Comt, the Court t>hall, befoic 

'passinij the fmal dcciee, jmss a prclimtiui/i/ dcocc ofdeiimj bucli 
accounts and mquiiies to be taken and made, and gnuuj such 
othei directions as it thinks fit 

(2) 111 the adnuuistiatJOn by the Couit of the piopcit) of 
any deceased pei&on, if such piopcit) pio\cs to be insulhcient 
foL the payment m full of Uis debts and habibties, the same uilca 
shall be observed as to the icspectnc lights of -secured and un- 
secured cieditois and as to debts and liabilitica plo^eabIo, and 
as to the valuation of annuities and futuie and contingent liabilities 
respectively, as may be in foicc for the time being uilJim the 
local hunts of the Court in tUiich the suit is pending 

with respect to the estates of persons adjudged or deckml 
insolvent, and all porsom, who m any such ease ^\ould be 
entitled to be paid out of such piopcrty, may lome lu midci 
the preliniinary decree, and make such claims against the same 
as they may respectively be entitled to by virtue of this Code 

Administration suit — Sect 10, 38 ^ 39 Viot c 77 In ordinary ct'Cs 
an administration decree is a matter of course on its being slio^vn that the 


(l) Radhad llamau Munshi v Sitmauoji 
Dcti, 7 C W N 437 (1903) . » c , 30 C OOG 
(3) Grub ChundcT Lalun r Soslu Sbi 
kliareshwar Roy 27 C 951 (IJOO) a c -tC 
W N 031, and at 33 C 329 2 

Bom L R 709 But scO Abdul Ghafor 
t llaja Ram 22 A 2G2 (1900) reljmg on 
Hurro llurga Chowdliraui i Surat Suudan 
Debi, 8 C 332 (1S81) [foil m Brojendro 


Coomart 'Uadliub Cbundcr, 8 C 343(l8a2)] 
wbicb ho»c\cr, it is to bo obacr^eJ was 
[as pointed out in Radba Raman ilunUii v 
SiiriiomojiDcbt,30C 500 507 (1903)] before 
tho cnaetmeut of tho present Code The old 
lav was diflerent Bcchatam Doas t Brojo 
natb Pal 9 U R 309 (ISOS) 

(3) Criab Chundir Xabm r So»lil Shi 
Lbanshnar Uoj, 3J C J29 (I'jOo) 
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pl\iu(ill Jid3 in iiitcrist 111 tliL catatc and tliat the defendant lii an nccuuntiu^ 
pirt}, md tiUcli 1 decree cm oiilj be i\ertcd b} jiijment or the adinif'sion of 
nssets and bubuii sion to a per oinl decree But 1} c Court Jias poi\er to bli} 
ordi«mL«3 frivolous or \ci.itioU!, actionb, ami will sec whether there is Iona ftdes, 
whether real ind subatautiil questions exist for determination niul wheflier an 
'idmmistratiou decree is the nccc' irj and proper relief (1) In Midi i ( ist it 
la necess irj to p i s i preliminary decree directing' all such inquiries to bo in idc 
ind iccounfs tilen which cannot b© convcnicutl) done in Court but whuh 
have to be cirricd out before the Court is m a position to pass its fin il decree 
Ihe first paragriph provides for this An order under the first pingriph is a 
decree, md is appealable as sucb Sec sect 2 anl^ and notes tlicrcto 

Insolvent estates — riic second pangiapb of tbis rule is tal cn from tt t 10 
of tho Judicituio Act of 1875 (38 A, 3J \>ct c 77) Before the Judit vtuic Act 
in administration in Clnnccry a seemed creditor wl o lad not reali/id Ins 
ccuntj , could pros c against the isscts for the whole debt and receive a dividend 
ho could then realize Ins bccuriij and if he leceivcd in tlic wJiolo more thm 
204 in tlie £, he paid over the excess In bankruptcy he Jiad to realize his 
siccimty and prove for the balance The Act made the lulc in bankrupt! y 
applicable to idmiuistration actions It did not (nor does tins see (ton) ijqly 
ill the prmciplcs of hauiruptev to imoiveiit estates hut cbtibli«iicd umfoni ity 
of iduinmtratiou in respect of the four heads which arc '•pcdficillv iiuntioiKi! 

Ill this section (2) A decree for adiuinistration is i decree in favour if 11 
cicditorSf and as ill of them aic mduded in the same decui it is iiieqiiit il Ic 
that one sliould be m a better po tton than another iindir that dcciK nd 
therefore the Court divides the a ets amongst them (I) 

14 (2) Where the Couil deaees a claim to pic einption [s 2i 

Decree m pre-emptiofl- HI Tcspcct of a particular '?ale of piopcity ind 
suit- the purchase inojic) lias not been paid into 

Court, the decree shall — 

(tt) siiccify a day on or before which the }nn chase moneij 
blnll be so paid, and 

(h) direct that on i»io CoujI of 5-utL pinch Ji>c 

money, together with the costs (if any) deciccd aganmt 
the 2 ilainti^, on or before the day referred to in clause (a) 
the defendant shall delitcr posse-ssion of tlie propcit) 
to the jdainli^ uhose title thereto shall he deenud to 
hate accrued from ihe date of such 'payment but 
tint, if the purchase money and the costs {if any) 
ate not so paid, the suit shall he dmniifa&ed with 

tObU 


(I) Si,i VttutQuiu^ I U<iiii (3) SooLul UiuiiIt L.i«» i 1 JmII 

miwnWur SfiJt «f J 04 t*I JX. ilittcr, 15 C JOJ .V3 (Jsss; „ 

_3 Jan lacK the where a ivditor 1 m» uLUUi <<1 ju 

(.) tiinual Irditice, lao.> >ui u. }i. tutut Injury *dxiiinteliulioo J nv 
4b~ and (0^4 thiru vvlUxIcd. 
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(-) Where the Court h<u> adjudicated upon ntal chums to 
pit cmption, the decree shall direct , — 

(a) if and in so far as the claims decreed are ctjual in dujrce, 
that the claim of each pre cmplor compbjuuj iiith the 
provisions of sub rule (/) shall talc effect in respect of 
a proportionate share of the properfij indudiwj any 
pwpoitionatc sliaie m respect of iLhich the claim of any 
prr cmplor failing to comply uitk the said proLisions 
Hould but for sudi default, haie taken ijfccl , and, 

{h) >f and in so far as the claims dicrtcd arc diffirenl in 
diijicc, that the claim of the infcnoi pre imptor shall 
not take effect unless and until the superior pre imptoi 
has faded to comply uith the said proiisions 

Preemption — btU ill Code ol 1877 md 1881) uinindcd is inditiltd 
lu Italics ilio former section, uliich Mas frc(]uiQt}> criticized is inaditjinte, 
lias been coubideribly altered In sub clause (1) pua (6) tlio day Js bicd 
As to ilio poMcr of tlio Appcllito Court to specify nnotlur daj (1) see note As 
regards dclucry of possession in ibc same pari„rjpl], tLc dnt) of CNccutin^ and 
registering vn> nccossarj mstrumcnt(i) Ins been )icld to be upon tlio delindant 
In sub cl luso (i) pro^ ision Inn been nude for tlic form of decrees in tlic c i t of 
cKims decreed m fa\our of ru d pre ciuptors (3) 

The ilaliomcdan law is the onl> system ptcvalcnt in India which proaidcs 
substantive rules relating to the n^pht of preemption in a sjstcmatic fonii, 
thoUjjli local Acts and the Code recognize tlic c'ostcncc of tlic rioht and la} down 
rules belonging to the remed} In all oases m which the ri^ht of pre cjnption 
13 claimed, the Courts m administering cquit} wiH bj aualoga follow the rules 
of Alnhomedan law, even in eases where the right is not claimed under th it Jaw 
but under loc il usage or custom The rules of custoniar} pre iniptioii no doubt 
depend upon the custom itself but wiicrc such custom is silent upon any particular 
point, the rule of ^lahomtdan law' must by analogy be taken to be tlic rule of 
decision (4) 

Rules in regard to decrees in preemption suits were formulated for the 
first time m the Code of 1877 and it is conceuabic tliat in mtrodueme, these 
new rules the form which they took fell short of comprehending nil the \arioiis 
eases tint might ansc m consequence (5) Sect il4 of the last Code thus lud 
down no rules as to the form of the decree ui cases where ri\ il pie emptors 
possessmg equal rights of pre emptiou, caiuo forward to enforce tlie right m 


(1) See Patshadi Lall t Itain Dial Z A 
741 (1880)i Ivodii Singh v Jaisn SiDgh 
13 \ 370(1889) 

(2) See Itaniasatui Pattar i CbuinaQ 
^\sarie ’1 M 449 40J{100l)> 

(3) Sec Kashi Nnlh ! M lUti Prasad l» \ 
3 0 (lSs4) , Hulaai « <«l c ) 1 rasa 1 b \ 4 5 
(ISHi), \ja b Nath v Matlmri Iranad II 
V mi (ibss) 


(4) Zamir Husaui v Daulatltam 5 A 210 
113 (1SS3) lUjjo V Lalmaii 5 A ISU 182 
(ISS2) TLc substantivo lair nut being 
within the scope of the \iork is not ftirthcr 
discussed A few cases will be found m the 
notes to s 214 of 0 Kincaly s Cir Pr Code 
(o) Ishri V Gopal Sirin b A 351 351 
(1884) foran inslaiiccuf ouiL^iuii t le jw I 
‘Puichoiic mouc^ 
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ri-Npect of the same sale, or where one of rivil pre emptora possessed superior 
right of pre cmptiou to the other The Court had to deal w ith such eases upon 
gcueral prmciples of equity suited lo the exigencies of eacli ease (1) llic section 
again proaided onlj for eases where costs ha\e been decreed against a plaintiff, 
but not for cases where costs, instead of being awarded against the pre emptor, 
were awarded m his faaoui by the decree But it was held that theie being no 
specific pro% ision m the Code to meet this cose, the principles of justice, equit} , 
and good conscience w ere applicable, and that under the general rules of set off, 
which are so consonant with these, a plaintiff was entitled, when depositing the 
purchase money under the decree to deduct the sum awarded to him ns costs (2) 
The former section it was held contemplated cases where the party seeking 
to enforce a right of pre ciuption is out of possession and was therefore m 
applicable to instances in which parties setting up such a right were already 
in possession (3) 

Payment of purchase money — If on theday on whicli the time for pa>- 
juent expires the Court is closed the pre ciuptne price ma> be paid on the next 
da) that the Court is open (4) If the pre emptue price is not paid within the 
prcacribed time, then as the right deer^ isdepcsdcnt on pi)ment withm such 
period the decree for pre cmptioa cannot be enforced (5) lllicre tJio plaintiff 
paid the money into Court.petitioning that it should be xetaircd uutil mutation 
of names had taken place and the defendant refused to accept the mone) on the 
ground tliat the payment was clogged with a condition, it was held that the 
pa)mcnt was not saddled with a condition precluding pa)'ment before mutation 
and the objection was disallowed (C) In making the pa)ment tlio plaintiff 
may deduct his costs (7) The question whether the plaintiff has pud tlio 
purchase money m time is not a matter relating to the execution of a decree 
under sect 244, corresponding with sect 47 aw/c(S) A decree m a suit directed 
that the purchase money should he paid within a cerlaiu period from the dale 
the decree became final Ihe period of limitation prescribed for an apjieal from 
this decree expired on a da) when the Court was closed held that the appeal 
could be filed on the first day it opened and that the decree did not become final 
till then (9) A plaintiff who has obtained a decree can appeal within the limita 
tionperiol,whcthcr ornot liehasmadc tbepaMiicnt on or before the da) fixed (10) 

(1) Kashi Nath t Mukhta I’rasad 6 \ qu<ut ap] lication with a tendrrof the mom} 
370 3i3 (1SS4) Seo Ilulan t hluo Prasad was nfaud 

tJ A 433 (18s4), Ajaib Kath i Mathura (C) Ajlioodhia Shookool i Jewboodh 
lrasad,ll 4 1G4 lb7(lbsS), Vrjun Singh SbooLool.OA H C U 40(1873) 
t barfaratSmgh 10 \ 183(1888) (7) Ishri i Gupal Saran, C A 3oI (18S4), 

(2) Istiri t Gopal haran OA 331 (1884} and antr 

(3) KrLohna Mrnon i Kesaren, 20 M 30.», (8) Muhammad All i Debt Dm Itai, 4 A 

310 (1897) 430(1883) 

(4) Mi. Miitlial Kooer I LaUj t 2\ W P (OJJlam Sahoi r Gajs 7 4 J07 

112 (1870) which aUo deals with the question of cxccu 

(5) Jat Kishcn i Dhola Nath, 14 X. 339 tion hj tho decree holder and the transfir 
(Is 13) OKinealya L P C. cites bhah rnco ol a pre<xccution decre« 

\hm(sl Ml r>ctitioncr S J) b iiu Dec.D'C (10) Jaggar Kath Psnde r JoVLu Tcuan 
_(l 1840 (Curran s U 30) ui which tho divn-c IS A 2-3, at p 230 (l8.K>) , Ko Ui Singh f 
h 1 1 r liating failnl to Icpoait tho punltosc Joton ''tngb, 13 4 37o (l88J) , U \zir Khan 
iiu nc\ w ilhm the tir o ] n»<nb'd a suIm r Kal* Khan 10 4 130 (1893) 
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But ilip mere ippcil li\ n pi untilT ordofcmhnt will not of itscH extend the tin c 
for pa^ mint (1) The Appillite Court nuj if it tliuiLs fit extuid the lime for 
p i}mciit (2) But if the appclhlo decree sajs nothing about extending tune, it 
Ins not till iflict of ginng the phintif! whether appellant er respondent, the 
I orrespondiiig pcnoil of time fn>m the date of the appellate decree for payment 
to that which he had from tin date of the deem, of the Court of first instance 
Tor this rule sa\s that if the pre rmptive price is not paid the suit shall stand 
ilismisscd and the decree on tlie expiration of the time limited without payment 
ba the plaintid becomis a Ueerte in faaour of the defendant (3) (See first 
parajjppli ) If the pre cinptuc suit has arisen and been decreed before the 
\indee has pud the whole or part of tho purchase inone} to the aendor, the 
Court in disbursing tho purchase-monov depi -.itwl will make an order duecting 
tliat the whole or part of tho pnrcliasc monc) (ns the ca c nuaj be) should be 
paid to till aendor or aondci both of whom must ncce«MnI> be ludgmcnt-dcbtors, 
uid aj> such be Inblo alike to pijmont of the coats iwanlitl to the pre emptor 
dune holder (I) It has bun held tint the profits of the propert) accruing 
between tlic ditc of tho «ih and thi date when the pre emptor, m accordance 
witli the decree paid the preemptive price btlongcd not to the pre emptor 
nor to the original aendor, but to thoon^ma! aendeca , (u) and that a suit could 
not bo succcssfulK iiuintjined b} a pre emptor to recoacc profits accruing 
between the date of liis decree and the time wlicn he obtained mutation of 
names (6) 

] 15 Where a smt is foi the dissolution of a partnership* 

Decree in suit for Idling of '^xirtiicrship accounts, the 

dissolution o( partner- Court, before j)assing (t final decree, may 

a frehniinary decree declaring (he'preypoTtionate 
shales of the iiaities, fixiug the day on avlucli the partnership 
shall stand dissolved or he deemed to haie heen dissohed, and 
diiectiiig such accounts to lie taken, and other acts to he done, 
as it thinks fit 

Smt for dissolution of partuersbip — ^The usual foniu, of decree in such 
a suit were gneii 111 Xos 132andl33 SchcduKIV , of tlielast Code Itwasheld 
that m a suit for an account of a dissolved partnership, a decree should bo passed 
under sect 213 of that Code m accoidance with fonn 2so 132, Schedule lY , 
and it slioulj direct an account to bo taken of tho dealirie^ and transactions 
between the parties and of the credits, propertj, and effects due and belonging 
to the late partnersliip and it should direct the appointment of a receiver of the 


(I) Taggar Vatli I’ande t J« kl tj 1 wxri 
IH V ‘»»J, at I 221' (IhQC) 

(-) Ib 1 in.1 1 li Eal i Kai i Dui 2 \ 
744 (ISSOl 

('•I Ta,^ir Xkth I'aiil f IkluiTiniri 
JH \ 221(ls’>i) nj ivirtnlli k cntmgfrm 
liipCLanli Slukiidb ul Jehan II \ J4C 


(IbbJ) 

(4) I In Gopil » Sarin 0 A 1*1, I o 

(nm) 

(5) Dcokinan Liii t. Sn Ian, 12 t 221 

(i«>») r n 

(C) Sn Kt>l cn r \lrav llam, 10 A _01 
(ISO?) 1 11 
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outstanding debts and effects (1) The italicized words ha\ e been added, as the 
preluninarj’ decree should alwajs contain a declaration of tlie rights of tlie 
parties 

16. In a suit lor an account of pecuniary transactions fs.si 
Decree in suit foe ^^twecn a principal and an agent, and in amj 
account between prinoi- Other Slut not hereinbefore provided for, 
pal and agent. where it is necessary, m order to ascertain 

the amount of money due to or from any party, that an account 
should bo taken, the Court shall, before passing its Jinal decree, 
pass a preliminary decree directing such accounts to be taken as 

it thinlvs fit. 


Suit for account between principal and agent —In a suit by a princi- 
pal against an agent for an account on tho fact of agency being establi-shed, it is 
the duty of the Court to direct an account to be taken of the defendant’s dealings 
as agent When once tho plaintiff has shown tliat the defendant is an accounting 
part}, It IS then for the defendant to prove the amount of his receipts and 
disbursements (2) When an appeal is pending in the High Court against a 
preliminary order made b} a Subordinate Court under this section the Higli 
Court having seism of the appeal can, apart from the question wlictlier tlio 
case falls within sect 0i5 of that Code, make an order stajing the cart) mg 
out of such order pcodmg the hearing of the appeal (3) These suits are not 
affected by section 10 (4) 

17 The Court mau either by the decree diiecUng an account 
Special directions as to he tiilcn or by ally subsequent older giic 
to accounts special diiectwiis ivith regard to the mode m 

uhich the account is to he taken or touched and in particular may 
diiect that in taking the account the hooks of account in uhicJi the 
accounts in question hate been kept shall he taken as pnma facie 
evidence of the truth of the matters theievi contained iiith hheity 
to the parties interested to take such oh}ection thereto as they may 
he advised. 


18 Where the Court passes a decree for the partition of 
. ^ property or Joi the separate possession of a 

Decree in suit for n ^ 

partition of propeity Share theiein, then , — 

separau^ possession SO far OS the decree relates to 

an estate assess^ to the payment of reienue to 


of a share therein 


(1) liiinikumarcsaQ t Sablunja, 20 M 8C« KAUoaad Singhr Snrrossd,19C L. J 
313 (1S97U m vkhicU will be found obscerk 152 (1914} 

t ions on the I rucoduro to be adopted and the (3) BalLi>hcn Sehu r Kiiugu>, S C M ^ 
burden of ] roof on the Ukmg of the account 572(1901} F B , ac.. 31C.7~ 

(2) Uajhunalh r naD{>atji. 27 K 374 (4) Chandra r l*ramatbo, 15 C U. If 

(1001) For rc<i-inmgof settled accounts, 930(1911) 
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the Goianmcnl, the diene shall diclare the nqhl^ of the seicral 
parlies int(re{>tcd m the propertijy hut &hall direct such partition of 
sepaiatwn to he made hij the CollcclOTy or by any gazetted suhordi 
note of the Collector dcjnited hy him in this behalf, in accordanci 
uith such declaration and with the qiroiisions of section Jj , 

(2) if and in so far as such decree relates to any other mnioie- 
able property or to inoxcahlc property, the Court may, if the paitilion 
0 } sepaiation cannot he comemenilij made imthouL fintlier inymry, 
pass a preliminary decree declaring the rights of the seieial partic;> 
interested in the propeily and gning such further diicctions as may 
he icqmied 

Suits for partition — Tlio funntr (txlc contamoii no pro\Jston dcfimJel} 
presfTibinj. Oip loriii of a docrie for tlic pirtilion of an estate or l)ii •‘Ppiritun 
of a slnre tlion^ii a somewhat hjKtuI procedure was xendertd ippla iLIe in 
•iUcJi Sect 20'j of the Cod« relegated the actual partition or »-cpirition 

of rcNPuuc paMn,? i.'tatcs cuttecK to the execution department, and entni«tcd 
It to the Colhetor On the other 1 and sect 30Gof the «ame CodocontcJiiiilolfd 
in the cast of other immoaeahle property a prcliimnaij order ascertaining the 
rights of the parties which was it tlf a decree hut maolacd a final decree iij on 
the report of the Ooiumissioners These sections haa c been m part modified and 
the present rule which is new inserted Ajw local enactment which jiin« 
diction to effect "imperfect partition of reaenue pajing land is ro'eracd 
cxtluswelj to the Rcaeimc Courts and which contemplates a procedure incon 
sistent with this rule will be sa\ed ba the terms of sect 4 ante The Code 
contemplates one preliminary decree and no more Thus where after the con 
firmation of a preliminary decree for pirtjtion on appeal the Court of first 
instance directed tliat actual partition should be made in accordance with certTiu 
dirccLions then gnen by it it was held that no appeal would be against such 
order but its propriety could bo qucslioned in an appeal from the final decree (1) 

6; i9 (J) Whcie the defcjidaiit has been allotved a «et ofE 
Decree when set on Is againsfc the clauu of the phintlff, the decice 
allowed shall state what amount is due to the plaintiff 

vnd what amount is due to the defendant, and shall be for the 
recovery of any sum which appears to be due to either paitj 

(2) Any decree passed in a suit tn which a set off is claimed 
Appeal from decree shall be subject to tlio same proiisions in 
relating to set off respect of appeal to which it uould hate 

been subject if no set off had been claimed 

(5) The provisions of this lule shall apply whethei the set off 
IS admissible under rule G of Older VIII or otherwise 

Decree in case of set off — Act YIII ot 1859 ■sect 195 The words 


(1) JlhAnt In III f 35 \ 1 '1(10]')) 
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from "if" to " ]>IaiidtJf ’ m the fir-t paiagrapli of bCct 2I6 of tlic last Code 
were cubstitutcd, \ml the \%liolc of the last paragraph of that section was added, 
bj Act VII of 188S, ®cct 7 (1) An amendment lias been made to give effect 


agent upon tlic finding tint money was in fact due to liim (2) 

20 Certified copies of the judgment and decree shall be fs*2ii 
certifled copies of judi- furnished to the parties on application to 
furnished'* ***"** Court, and at their expense 

Certified copies of judgment and decree — Act VIII of 18.79, sect 
198 The jiarties art entitled to receue copies of the judgment and not merely 
translations of them (3) The practice of furuishing copies frfc of tost, on 
supplj mg the proper stamp, has been set aside (4) 

(1) Sec liluck Chaiid v Soudamince (I8GI) 

Dasscc, 2J U It 27S(187C] (4) Sco Nil Monce Singh v Ciiiniliash, 

( 2 ) Faninnaiid i Jagat, Si A 5i>0dl0) 2V U n405{le>73) 

(3) Varjirant AIiDj]i US if 0 U 1C3 



OKDER XXI 

Lxccution of Decrees and Orders. 

Pa jmcnt under Decree 

257 j 1 (I) AH money payable under a decree shall be paid as 

Modes of paylos money follows, UauicI^ — 
under decree Court whOsC dutj it is fo 

ONCcutc the dccicc, or 
(6) out of Court to the decree liolclei , or 
(c) othenvisc as the Court which made the decice directs 
(2) Wlme any 'payment as made wider clause {a) of sub rule 
(1) notice of such payment shall be yiien to the decree holder 

Payable under a decree Costs ordered (o be paid under sect 218 
of the last Code (see now sect 35) it wi^ Ijcld were not pud under a decree 
and should be paid under that section (1) An instalnit-nt dun under a decree 
mat under this rule be paid into Court (2) \\nien an order has been made 
lor tbe p-v) ment ol mone> m a suit on a cortam date and the Court is closed on 
tint date a pajincnt made on the following day would be a good payment tor 
the purpose of that order (3) Pajment into Court is a Nalid compliance with a 
dociee e\ en though tl c decree directs pajluent to the decree holder (4) On the 
deatli of a decree holder the debtor should either paj the debt into Comt 
under cl (a) oi isl for directions under cl (c) (5) 

258] 2 (i) Wheic my money ptjable undei a dcciec of any 

Payment out of Court hiiul IS ptid Out of Court, Or the deciee is 
to decree-boWer otherwise adjusted lit whole oi in part to the 

satisfaction of the decree holder, the deciee holdei shall certify 
such payment or adjustment to the Court whose duty it is to 
e\ecute the dcciee, and the Court shall recoid the same accoidinyly 
(?) The judgment-debtoi also may iiifoim the Couit of such 

(1) Sbanhs I Secretary of Slite 12M 120 Chunder Iloy 18 C 231 (ISOO) Dabeo 

(ISSO) Kaioor* Her tjnftn Mai atoon SW R 223 

(2) Madha> \ppa » lU^j Vitl 1 Bo i (1SC7) 

I R 041(1890) (4) Wanat ^atu 3o B 35(1010) 

(3) Aravaiwdi r ‘?-\tuiyap|»a 21 U 3S5 ( ) >.«renlra t J4 C \V N HO 

(ISOl) Shooshco lthi»an R i Im ColiUid (1108) 
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pajment for adjustment, and appl) to the Court to issue a notice 
to the decree holder to show cause, on a day to be fixed by the 
Court, nhy such payment or adjustment should not be recorded 
as certified, and if, after 8cr\ice of such notice, the decree- 
liolder fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly 

(J) A pajment or adjustment, uhcli has not been certified 
or recotded as aforesaid, shall not be rccogmzed by any Court 
executing the decree 

Applicability — is to the principle upon winch the rule proceeds and the 
cases to which the prohibition rontamed in it is applicable sec notes post 
“ Remedies of judgment debtor The rule applies only to the case of parties 
who stand m the relation of judgment debtor and judgment creditor at the date 
of the transaction (1) It applies only to a question of payment or adjustment 
of a decree and does not recognize an application b) the decree bolder (2) The 
former section was held not to govern payments made m execution of decrees 
passed under Act \ of 18o9 iii the Revenue Courts (3) 

“ Under a decree ” — In Madras it vras at one time held that the former 
section applied oiil) to the execution of money decrees (4) and it was doubted 
whether the section applied to decrees for restitution of conjugal rights (5) In 
Calcutta, and latterly m Afadras also it was held that the section dealt with the 
adjustment of an^ decree and not merely vnth the adjustment of a inone> 
decree (G) The amendment bj the addition of the words of uii j Und adapts 
tilts latter view The decree maj be of any kind but money must Ik. pa) able 
under it As to instalment decrees sec 0 X\ r 11 Thi rule presujiposes 
that there is a decree in existence So where V sued B and obtained a decric 
wliicli was reversed m the first Ap|>ellate Court , and B was about to file a special 
appeal when \ compromised the case and ga\e up the proper!) it was held that 
tlic compromise having been effected after the decree m favour of B had been 
reversed, it need nut have been certified to the Court (7) \nd if pa)ment is 
made under a decree winch is wt aside on ijipeal the decree Iioldir must make 

(]} lUma Vyjan t Sreriurasa 1 altar, ly NAcMunha iUo 21 M 413 (Il<01) , Lut nov 
vr 330 (lbJu). UouLltJ ut ronnuswamy r mc Vaidhunuiasamy p Sumasundrain 2S M 
J..Ulim»nan 3'» M r,D(19ll), 22 M I J 473 477(1904) 

l~ll li> Rikhii i, J , (lit see of (.>) K.(s{uvla[( Gir Kurlutl r Kai I irvati 

suiiJarv Vi>ar J , p. 179 )HU 337. at p 331 (lb!)3) 

(3) TiOild Go\ induim p lLaiudos», 24 VI 1,. (Ijj BaLa 3Iohamcd t \\ ebb, G C 7&G 
J SS (IJ13), au 1 lUbar Mi f sltbir, (IsSl), Itajali 1 admaniin 1 Smgh r iladbu 
)GC.V\ X lot (1 )I3) SinghSt M N <lxxivii (ISJJ), V’aiJbuu* 

(3) lUjah 1 u tal lliindcrr Kaiu>p I.,al lUsaiiy t SwuioEundram 39 3J 473, 477 

1 V<i \ 7(1<>(>.>] Rain Ch in Icr (I aM) SiLtimva r KappiUktwmy 31 
n<\ r iuii ( lorn lUk&heo, J \\ U 173 VI 4I3(iUll}. 

(iMs) (7) llariSa UJ ir r IUjmi lUlranl, 7 i 11 

(4) \ti Lii^ii Nanibar r Kanara haruft, | I , 1 f 1 ‘i(lsi/») 

33 'I ls.1 (Isis) VI*11 L.rjuiu Saxirt r 
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Ttst»tvUv»u own Iht \u)niiut \ns not Win urtifK il) \S litre rent « is 
P' 1 ) able for a j/tirosi toiiuro nnd not utidor a decree, tin j)ro\ isiun-s of the section 
More hold iiiapplic ibic (2) The rule does not ippl) to the ca-e of a ■’Uret) mIiu, 
having paid the amount due under the decree, after wards "lura the principal (3) 

“ Out of Court ” — I ho ruK relates to \oluiitar) adjuatmenta of a decree 
made lirtMcen parties to a suit out of Court and not tou case where a debtor pa) » 
to tlu olUccr of the Court under the authority and j ressurc of the Courtspro 
cess (If \\ heu inone\ is p iid into Court tlie latter must paj it out inuncdutelj 
to fh decne holder (o) or fua ordinar) legal heirs, (0) though if the pajment 
IS made bv the ilebtor to pre%int his arrest it is not a eoluntarvpa^unont, iml 
ho is 1 iititlcd to he lii ard licfore the monee is p iid out (7) 

“ Adjusted hei as to the imaiung of this term t ases cited (b) It onl) 
appfu s to matters orrurring duniig th< cours« of < \f tut ion (b) 


‘ The decree holder shall certify*’ — One joint; decree holder is not 
buuud b\ the a<ta ot another \sUt, has comvromiscd or Keeived j a)mtnt out ol 
(' mrt (10) and a J imt derrci holder haaordinirih no jxiutr to i discharei 
out of ( ourt to a jiuUmeiit d* btor for more than hisoun share of the decric (U) 
Ihe debtir sliouhl tlior«(iire not pae unless jomtl) or to tlu extent of the 
admitted shatea (12) 

The word decne lioldcr therefore miiat be read as eletrie holder er 
decice holders The Court "ill not recognize a j)a)ment to one decree holder 
only m ea.ces3 of that to which he is himself entitled One of two or more joint 
ilccice holders iS not competent vvithout being authonitd by the other or others 
to ccrtifv satisfaction by pa)ment out of Court of tlic entire decree , though he 
ma\ ccrtifa satisfaction in resjiect of bis oivn interest thertm (13) 


(1) taeudev Govml t aubnu \ithal II 

n *I24 0SS7) 

(2) kcdani Gajai 18 B C90(IS93) 

(3) BaUji I«ilviilinian < Dada Jrli 13 B 
230 (1 ss7) 

(4) B dhoo BecUpt' \ Ktalttib Cliundcr 9 
W U 4r2 (isrs) 

(o) Liichmun Pcrsliad v Srocram 31 U U 
27V 11S74) 

(G) Sco /n »e Furamaneo, S D Sum Bcc 
S«pa 27 (1830) cUed in OKincalys notes 
to sect 253 

(7) Frosannonatli Uookerjeo t Benode 
Fam Scin 13 W B 29 (18 0) , s c 4 B I. 
R App 25 

(b) iatch Muhammad v Copal Das, 7 A 
424 (ISSo), Frusappa Mudaliar t Com 
inccmal Banh, 23 M 377 (1&99) , Ha a Dojal 


(9) Frainalha Cl an Ira Roy i K.I era 
M Iian Ghose, 29 C Col (1003) (and tiurc 
f( reon thiagraun i 11 oeectum ua^Iul Hole 


no Uar to an mtjuir) into a jlia of payment 
rawt I bj mortgagor bat sco on Ibw i omt 
tlio cases tbero cited] llatcm Vli Ivbundkar 
I Ablul GulTar Bban SOWN 1U3 
(1903) Mihoined Kiian v Uahoand 
Munawar 3\ bl 41)7 (VtWS) 

(10) jRafgOtm ( i Biiaaauco Dun i tgra 
dlisc IG 

(11) Mt BiLci. Bmlhuu t dit Rafczali 4 
C L R (1879) Tamick Chundcr Bhulta 
charjee t Dmendro Nath Sanyal 9 C 831 
(1883) 

(12) Mahima Chandra Roy i FyanMolun 
ClioHdhry 2B I» R \pp 43 (18i>9) 

(13) 3loti Ram v Hatmu Prasad 20 A 334 
(1304), TamicL Chinder Bhuttacharjeo t 
Dinendro Rath Saajal & L 831 (lb33) , 
Sultan Aloidcen i Sacalayammal lO M 343 
(1891) Tamman Smgh v Lachluam Run 
»arl 20 A 318(1901) On the < iVer liand 
ono joint Iccrco holder cannot by foregoui„ 
liiangbt tocxecuto defeat tlier ght of anotber 
todoso Indcrjfclt bcnamin 5A 11 ( R 
111 (1873) 
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Ihe yrdjUtir^ wa) of artif^iii^ a pA>meiit or adjutftmeut is jictition (1) 
midc b} the decree holder or judgment debtor to the Comt whose dut> is to 
t\ccHtc the decree , (J) but it can also be certified under 0 XXI r II, clause (r), 
on an apiilicationtocsccutc the decree Itislor the party appljin^j for execution 
to st\(e aiu adjustment after decree (3) If, howeacr, one of the parties is a 
imiior, hts ^uardtatt must first obtain kaae to compromise under 0 XXXII 
r 7 (I) Vpplicition maj be made for a certificate of part satisfaction (5) To 
ccrtifj a pajxncnt or adjustment iMthm the meaning of the section, it is m 
sufiicjcnt lor the decree holder to certifj that money has been j’aid or that an 
adjustment has been arrived at without specifying the amount of the payment 
or mentioning the terms of the adjustment (G) Under this rule as there is no 
tune fixed within which the decree holder is bound to certify i jiaymcnt made 
out of Court, such payment may be certified at any time (7) Intimation to a 
Collector lu cliargo of the cteciition under the proaisimis of the Third hchcduJe 
amounts to a due ceitifying of the adjustment under this rule (8) 

It has been held that an application m 1903 lor lertifjing payments m 
satisfaction of a decree suliiced to give a fresh start for limitation either as an 
acknowledgment within the meamiig of &“ct 19 of the Limitation Act (IX of 
1908) or as i step ifi nd of execution {$) 

“ Judgment debtor ” — Ihis term imiudes j>ersons claiuimg through tlio 
judgment debtor or m hi« right c<; an assignee fiom the judgment debtor of 
the criuitj of redemption after decree (10) 

Rem< . . 

judgment 
holder doc 

nm'*ty d ija withm which to take that step (13) Notice must issue to the decree 
holder to allow ciiisc lhndoc3»otmeaniuerel\toallegccausc noreVentomake 
out that there is room for ar„unient but both to allege causu and (o prove it to 


(I) baailoollah bluikli t lialci Cbuni 1- 
1( JoS (ISCJ), (lut not a tcIUr troii) a 
4c(.ac holder to liu vakiJ, ThaXoor ImII 
}Jwr<c « Kanjo I^ll Tcwarri 7 W 1 510 
dinctuig huu to tertiij Jtboolniii 
Alohun llaiicrjio t bidhoo Churn i>i«ar lo 
B fi(lS71) Ot toio notes to tlau*c(3) 
(.'} Va to Ihcso vtorls kCO Mubainuia I 
hjidKliiut lujag 'viliii, 10 \ -iSfJSOI) 
■(•}) l*aupajjT» t ^a^^MUIlah J M „H» 
llb&O) 

(I) Vruiuvihrllim t Kaiuaiudhaii -J M 
3()0(100oJ 

to) lUicndiniulh Jto^ Ihibad or r Lhun 

noomal.oC tlS{ls79) 

(0) TnUisuraiip* Mudirajdi c taVmvvs 
lng<h.-.’Bonj L, K POJ {I 
(T) Tukaram r Itabaji, dl B 
I I iKtiu-BWvri Ucbi r B nonalli &>n Iv il J 
n 1^ 15 \ UJ 3JO at 1^3^ (iso •) 


(8) KhushalchdDii t Naodrani 35 B 51b 

(J) tUcLaraj Xyahahhaud v 11i1h>)I lu 
haram 38 B 47(1013) 

(10) Tauduranga JluiUliar v \ylluhu^o 
ftoUdi 17 M L J 417 (1007) si JO J1 
>>37 

(11) Baji^ndmiMtlj 1 oy i (.huniioom* I 5 
C 44S(I8"0) 

(IS) &CC lb ^luiunohaudaj JaiXi,^i Us 
t \u>lal 13 U 1”1 J"0 (ISSs) lairrchut 
r ICagbo Goordco, J V II C K 48(IS>U) 
Lhaugo t Kalurani 4 II H C B , V C J 
IJO. 124 (ISC') 

(13) Alatboor r Gulam Muidceu, J4 ^ L 
J 511 (1911) in Uiroo Gums r Jaucurat, 
Jto C U N 0J3 (JJJJ). U *as doubUxl 
nhcthcr ditav «ill taXr auay tin r c,ht 
loaijh 
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till aitiafattlou of the Court (I) If iJic debtor ujjplica to urtifv 

uudtbc ipiduation jsrcfuiecl, ibeiiau order under this rule bim^ .ipjKai vl>Ie(2} 
under ac(t 17 (fyrjuerj\ Jll) ho ahuiild ip(>cul and not hnii,; i aoparvte suit 
jVu applit itJoii uhethrr a {liaiutiil or defendant, for a tertifitatc, tliouji 
dtoidi d under tJua rule is none the less a quc&tion rcIatiUf^ to the c\eeutJoii and 
s^itisfactiou of the dc(n< and an appcil htm^ a\ailabl , no separate fcuit lies 
If houevtr neithtr tin. trtdifor m»r debtor applv (o certifv and the dccrii. has 
in fail been iatisfied m whole or jn i^urf and vet the crtditr)r sues out ticculioii, 
tile debtor bus a remedy by Bint Vs (Irca(l> obsirvcd, tins rule prohibiU 
recognition of an uncertified adjUBtunut «nJv by aiij Court*, vccuting the decree 
But the right of suit is controlled bj the pronaioua of Beet 17, as the oi^ratiwii 
of the latter i>e« tioa is not restricted bj this (JJ rin. aubjet t has n nvhi re. been 
more lucidlv treated thin bv Bigot J (1) In conwdtriiig uhetliir a suit is 
piohibited by ooe-t 17 regard must K had to two points, viz , (he cause of action 
Hid the lehef eUuned ^^uflltro^^ tasea tst »b)i»h (5) (h it a Court other than i 
Court cKecutiug the deexet can recognize an unoertificd payment or adjustment 
of a decicc in a buit based upon suih pavmcjit or adjustinciit Ibis goes to tin 
eause of action iht pnneipk upon ulmh iueb cases aie illoutd has been 
that theie w a eauv. of lelion arising from m,,lie.tnti friud (0) agrccineiit, or 
tiust (7) 8osmtshivt lam toueoi«r the money paid or properlj delivered (5) 
>i loi diiiia,i8(U) iHierc however (he reluf sought tomes witlnn the prer 
liibition ( out lined in aid 17 then a suit is barred Ihat section is framed to 
piihibit in a srjiar-ite suit between the pvrties to the decree, an) lehef being 
giaiited which siiall interfere with the <onduct of (he taeeution proceedings by 
the Couitcaceutiiig the decice (10) As t gener il rule, questions reJ iting to the 
batisfaetion of the decicc must be settled by >n order mode m the toiim of 
* xecutioD ind not bv a regular suit, but no Court can settle a question of satis 
faction by an order made m execution uidc s sueh satisfaction shall have been 
duly ceitified ( 11 ) 

(IJ Kuijff lall r Hem yaraiii Gw, JI C W J09(I«97J JsRaraajidra * Ham 

JOb (JS85) ClMa<ln* Ilult, £3 C 718 (ISJS) s c, 2 

(2J Kdiiji V Bliaiji Ifarjirau JJ C 57 C \\ N 2*7, /« r« Hedai KaIwiu \niii, 

(l&SCJ, Lm„ay^» f Aarasuaha iX Jf 99 30 V «5fl£ror;, 6i»(lo * Aiiiuar 

(1800), Gorovayva t Vmlajappa, 18 31 2<» 3(1 A 404(1003) 

(1894), Jamoa Prasafl i MatJuiraPrasnd l(t (9) Cum Ivlnn i hwuja Udury S».in i 
A 129 (1893) C I* K 414(1878), Ifallamiaa * V«n.uininja. 

(3) Deno Bundhu Nundy v Han 3Ia(i 8 VI 277 (1883) Poroiaanaii I Khasuabish r 

Passce, 31 C 480(1904) Ishcpoo l*o«wanJck, 10 C do4 (1884), 

(4) Aiuau t ilatuk Lai bahu 21 t 437 Krtshuisum Ayj mgar v EaUa^ Ayya^fia^ 

{18D3) 20 "Vt 360(169(>) 

(5) Azizan ? Matuk Lai Saliu, 21 C 450 (10) Aauan t Vfatuk LjI jSabu 21 C 437 

(J8J3) atp 438(1893) 

(fl) Vaaraghava Eedd* a SubbakLi, 5 Vf (11) Viranigliava v irulsvkka 5 M 3J7, at 
397, 1 B (1881) p 298 1- B (1881), see toellamajian v 

(7) Guuaniam Dssi e Pr»nktehM»l>»si 5 Muthtn 12 11 01 (1888), at p i>2 Tho 

B L It 222, at p 232, P B (1870) Hoot priucjpio on whidi titose deewwos pioMcded 
masjiBorabjiv BurjorjiJamstljt lOB (ir those lunitiag tho prohibition to Courls 

at pp 103, lot (IbisO) «t txetutioa) Mus that see t _,i8 introductd 

(8) Shadi 1 Ganga ’saliai, 2 A 538(1881), hjl * luk of proecduro lliat the i robaUo 
PenalaQila Uda^an I Veilaya Goumlon >1 iutentwusvaa that thoadjustuicat ofa deexeo 
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Thus a suit which interfiles with the execution such as i suit seeding i 
Jeclaration that the defendant is notcntitlcdto execute a decree and an injunction 
rcstraiuuig execution (1) or for a declaration that the dccice has been satis 
fled ( 2) or a suit whieh seeks to set aside an execution sale, whether the 
purchaser be the judgment creditor (3) or a stranger (•!) will not he, being 
prohibited bj the terms o£ sect 17 , as also it has been held a suit to secure 
sums paid in execution in excess of what was due under the decree (5) 

If the creditor fraudulent!) executes a satisfied decree and does not enter 
the satisfaction in his application to execute he may be proceeded against 
criimnallj, the provision as regards uncertified adjustments not affecting the 
substantne Criminal Law (6) In a recent case it was held that an application 
which did not recite the terms of an alleged adjustment could not be deemed 
to be an appbcation of the land contemplated b) the second clause of this rule (7) 

Clause (3j^ — ^Ihis clause corresponds with amendmeufs {vide post) with 
the last paragraph of sect 2o8ofthe former Code (see sect 206 of Code of 1859) 
which was inserted hy sect 27ofAct\II of 1888 The effect of this msertion 
was that uncertified adjustments could be rccognued b) other Courts than the 
Court executing the decree the prohibition on!) extending to Courts exe- 
cuting decrees (8) aiid to no others So the rule docs not debar a Crmunal 


should like tho decree iteclX, be a matter of 
iiKord and that unless it u made a matter of 
lixord uo Court LsmsIs determioo ubetber 
ll 0 docno has hteu csciutcd shall nco^oize 
It as cvblciico of a >alid adjustment But 
sioltamajjart Raniajjar 21 M tl«>0(lSJ7) 
whero the Court went into Iho quiaiion of 
adjustment though not certiflcd there Jar 
ing been a fraud loujmittcd 

(1) \zizau r JIatuk Lai Sahu, 21 C 437 
(IhJS) dut in Iswaf Chandra Dutt « lUris 
Cliandra Putt C 71ti (1&5S) foil IXuo 
JJundhu ^unU)' i Itan Mati Pas-e . 31 C 
4SiO (loot), 8 c , S t t\ N 39o 

(-) Baini^ulu t Baiviniia, 15 M 302 

(3) JaiLoTiiii Uharto v lljghuuath buigli 

_0 V. 2ol -uli Irosunno Kumar 

l\anjal( Kali Pa» han^al, 13 C 033 (lb3.) 
a.c,13l t loo Azuanc Matuk Lai Sahu 
.1 C 437 4oJ (lft93) . CO Ora Khau Cbuadcr 
lUndopadhia i Indro Naram Ooi*4ini 5C 
763 (1S»3) whiLh haa bc<a hrJd w tbo 
I res lou* to bo PO longer law 

(4) JaiLtraii Bbartc r laighunatb bui^h, 

stfjrti I^mcliandra, *1 B 4G3 

(16^). ilothura Mohua Ghose r \Uu>y 
Kuui.erMitUr la U -*>7 (IbiS) . resins lat 
Parir SLarupCliauJ ^lala, 14C.3>5(ib67), 
\klw U w uo lot o c bx“ ^t note 

(o) Kasboc Kishuro Iwix i KishcnChuad r 


Kuidj-al loW R 11.0 (1871) 

(C) R t Bapuji Pajaram iU B -63 
(IbSG) Madbub Chuoder Alosamdar t 
NotodocpCh iidcrPuiidil IhC 1-6(1668) 
Aud It was also held Put evta though thu 
aj pUoatiou IU gbt U barred andaclioa could 
n t bo takoi under this section, that d d uot 
sitiato the order of a Muns f sending a caso 
for luquax undor the srelion corrrspouduia 
with sect C43 of the last Code It v 
Muthuramau Lhctti 4 M J-a (1661) 

(7) Jo^nUra Kath barkar i ProtalhKath 
aalterjeo IJC L. J 1-1.(1J14) 

(6) boo Ham Po^al Baunerjee r Rata ilari 
lal 2l) C 3. (160-) latch Muhainme-d t 
GopalPas 7 L424(i6So) Bliarut Cbundtr 
Ko> r Kauab \uzir U> lU U it 3al 
(1606), Chcduaibara i itatoa 1 n m.il 3M 
il3(Ibol) In Chan^u i Kalaram 4 B il 
C. It 1-0 (t6u7) [nf BaLhut man 
1 B ,*94 at {>. bUl] Iht d^rci hoi irr liad 
rimoscd the altat.hui(.nt and dischaioid tho 
tl btor from jiTison, and this oas considcri'd 
sufiicicitt 

(9) boauiirau Narajau t Kaslaaath 
KiisluuL, 1* B. 419 (16X>) ChsuMLam 
1 . c Kashtraai NatrvUs, Jo B 
a6J (l69i) Bal Krishna I aadhariaath r 
llapn \uaji IJ IS 291 (l69i), tho aamu 
Tscwhail UrntaL a [irtur tu the aui adsKOt 
Kalian bia^h r KxjaU I'ra&ad. 13 X 33J 
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Court (1) Iroui rnOoiii7my in umirti/icd pijiucnt, or i CjwI Court ^Wiu-Ij b not 
cxtcutmj the detrte (ndc mile) An uljustnicjit not certified cjruiot, however, 
be taken LOc'iuzancc of under sett 17 b) a Court of cvrcutioii, and the decree 
must 1)1 t \ecuted notttilhstandiiy the idjustnicnt (i) Prior to the addition of 
the last clause it w as hold that jf the deuce holder had been iiidutcd to coniproiuisi 
l>a fraud this avas t maUu which lan l>e dealt with umkr the same section (3) 
ft was siib>equenth held that the proaiso did not stand mtlit waa of the judg- 
ment debtor proain't fr itid (4) But this d cisjon h is been doubted (5) and it 
has rticntla been held }i\ thi Calcutti lli^h Court that th e\tcutiii(j Court 
cannot enijuirc e\« n w lien flic tonduct of the decree holder has Iwcii allee,id to 
be fraudulent (0) \n olijection that the pro>i>ion» of ijic fornicr stcfion had 
no application to am piaanent made iii jiursiiuicc of an imalid agreement 
not siuctioiw-d b) the Court w as oserrulcd (he section iiiakiiig no reference to 
a ilidit} Therefore i sum paid under an agreement \oid under the former 
section Jj'j cannot be recognised unlev> t« rti/ied (7) It h is been held that 
though uncertified payments could nut be rccogoiiied as adjustments of the 
decree jet a creditor might gi\e endence of unccrfiiied pajments m order to 
defeat the plea of lumtation ($) The former section ran "It shall not be 
recognized iw a payntenl or oj ihr decra ’ Thew. arords haac been 

omitted in order to make it clear that the Court cannot recognize a pajnient 
or adjustment whidi has not been certified for anj purpose wliatsocacr It 
follows that in umertihed pavment or adjustment c innot note operate to 
prolong the period of Imiitation for ipph mg for r\i ml lua under the Limitation 

tlS9I) Pat Dial e Shanip Chaud Mali 14 Wtiun Dui i t \iitiiLt 14 ( tV V 

C 3<0 (1887] Kuiilit ^foidi'ca Kutli i (190^) 

liaiueahufliu, 1 V 303 (187o), ‘'hadi t (4) ibmAv^ar i lUiuu^^ir, 31 M 

(tuoga baliai 3 t C38 (Ibdl), labao (ISJ7) 

( littmlcr Baudopadhj-a t Irjdro 3iaRiut (3) Oaiiapathy ir t Cheuera Kcttdi, 30 
Ouvximi DC 7ob 790 (lbS3) St ilaniaj-jim M 3I3(ia0ol, \ ecrappa tbcltiar t i’Dii 
I 'Uuthaii 12^1 111 (IbS^J In other caaca, < 17 M L J o37 (1907) ■ and aio 

mostly on account of the amiti ling Act \1L l^Huu Bauu t tnaniLi li C tl \ b33 

of 1879, * euU was held catirclj i«iobibitrd (1909), Subban^a « Itaiuasainn}, 33 

Pitaukar i Dcrji 0 B 140 (ISS2) Ifaji M I, J 100 (1911J 

Abdul Jialuiriaa « Klioja IvhaLi Iriitli, J1 (6) Biidnidcrn i Oulani ^luidaii 30 

B 0 (IbbO), Honuas)! Dorabji I Boi 7 or;i 3u7 (1911), Liroo Goram t Jamiiint, 
Jamsefio 10 B Joj( 18S0J. ThinimolUi r loCW ^ 033 93S(I011) 
friimlara. 11 M 4b9 (ISsS) Li coasoqucnco (7) Durga Prasad Bdnmrjco . La^it 

« f iho <ouliict of rulings Iho I »at paragmpb 'G liuii Smgh Roi, 3 > C b(j{lsj7) 
o! sect 3o3 )»us altered by Bcet 37 Act (8) Roslinu SingJi i ilala Dm -0 A ‘'0 
MLoflSSS Ram Do^alBaaiicrjcei Bam (lj03) Sham L.d t Kaiialm Gal 4 \ •'Hr 
llari Pal, 30 C 33 at p 30 (1893) (1883) , 2abur ivbaii i Bakhta war 7 t 337 

(1) R r PUIala, 9 M 101 (ISOo) (1SS4), Iviahitn Smgh i Iniaa6mgh,i7 t 

(2) Bam Doj-al Banoerjeo t Raui Haii 43 (1894), Ifum Pors-had Chowdhf} t 
Pal, -0 C 33 (1893), Budrudeen i GuLun ^a.•,lb Singh, 21 (. o43 (1S94), Tukaram r 
iloidcen, 3G 3o7 (1911), Gadadhar BaUji 21 B 133 (ISOj), Rajcsirara Rau 
Panda e Shyanj Chum 3)aik, 13 C. 3v 4S5 t Hari Babaadhu 19 M JC3 (lS9o), eo/i/m 
(lOOS). Trimbak t Han Laxman, 34 B 3Iuth« Gal »i. Khauato Lai 13 4 500(1890), 

»7o (1910), Kammi Dtbi t tqhoir, 14 Badri \iram i Kim) Bilian. 3o I, ITS 
G W A 357 (1309) (1913) 

(3) laranjpor Kanail<,UB 14S(lSo3), 
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Act,(l) neither can it guc rise to an ti>toppcl, for tho doctrine of estoppel 
cannot he m\-okcd to nullify an express statutory proansion (2) 


Courts executing Decrees. 

3. Where immoicahle frtyperty forms one estate or tenure 

Lands situate in more SlfuafC WlihVA the local ZllJllfS of the jUnsdlCllon 
than one jurisdiction qJ i^q mOTC CoUtlS, any OnC of SUcJl CourtS 

may attach and sell the entire estate or tenure. 

“ Forms one estate ” — See notes to sect 30, el seq , ante 

4. Where a decree Las been passed in a suit of which the [s 
Transfer to Court of valuc as set forth in the plaint did not exceed 

Small Causes 0 thousand rupees and which, as regards 

its subject-matter, is not excepted by the law for the time being 
in force from, tho cognizance of cither a Presidency or a Pro- 
vincial Court o£ Suml Causes, and the Court which passed it 
wishes it to be executed in Calcutta, Madras, Bombay or 
llaiigoou, such Court may send to the Court of Small Causes 
m Calcutta, Bladras, Bombay or Rangoon, as the case may be, 
tho copies and certificate mentioned in rule 6 , and such Court 
of Small Causes shall thereupon execute the decree as if it had 
been passed by itself. 

Small Cause Court — 1 his is the fifth or jieQultiniutc paragraph of sict 
" ' ' '' ' llouing rule, and tho 

38 39, and 41, anlc 

■ . o _ her Court transferred 

to it, has the same powers as it possesses in regard to its own decrees (3) 

It was held that a Judge of a Small Cause Court when duly mxested with 
the powers of a Subordinate Judge, bad in the exercise of such powers general 
jurisdiction (4) But a doubt was cxiircsaed whether under sect 223(d) of 
the former Code (corresponding with sect 39 clause (d) ante) a Subordinate 
Judge coufd transfer a decree from his Court to that of a Small Cause Court 
when tho property attached was within the limits of his local jurisdiction (5) 
And a Mofussil Small Cause Court was required to adopt the machinery of the 


(1) Moiimuhau t UKaiLa, 12 C L. J 
312 (IJIU) , Kutubullah r l>uj;ga Cliaran, 
IOC n.X 3Jii(]dl2), Bajnngt Lacbini, 
loC I».J 5>StlOUJJ, Tulochawe Rat!ea«ar, 
J5aL.J 423(1010) 

(2) JogcndraNathSaikarr IVoealliNath 
Cbattcrjce, IJ C L. J 1.0(lJl4} 

(3) Ciuiiaiutly Roj tgamalUh r Tha- 
Vuul.\o Tluturaui. 31 C '23, -27 (I v:) 


(4) Goikil t NauLu, 1 A. C24 (IsTe) boo 
Bhagbaa Dajalji r Bale, 8 B 230 (1SS3) 
[nt, to lUffichandra r Ganesh, 23 B 3a2 

Ubancudaa baatUa* r \amaa 
OoTuil, 9 B 237 (l&sl), Kahauarama r 
lUnga, S M S (IS&l) 

(5) Krwlina telji r Ilhau XansaraiD, lb 
n 61,Ol(lbJ3} 
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TUL COUi: OF UVIL I’llOCLDUUi:. 


I it'JT i'lni.u 
0 21, tr C.fl 


fotmtr sect 223 ui all cases wlicic txctuUuiivsas eou^'lit ag mist pi raousor ]»roj>ixt \ 
outside Its local jurisdiction (1) 

5. ]YUere the Comt to which u decice ib to be beut foi 
execution la situate uitiun the same distiict 
as the Court which passed such decree, such 
Court shall send the same directly to the foimci Court But, 
where the Court to which the decree is to be sent for execution 
IS situate m a different district, the Court which passed it bhall 
send it to the District Gouit of the district m ^shlch the decree 
IS to be executed. 


“ Directly.” — tVhcic both Courts are m the same District one Court may 
icnd to the othir direct (2) A District Court on rccciMng a decree tT.wisferTed 
for cxcmtion can, under r 8, direct any Subordinate Court to execute it t\tcn, 
andlD^vhat5Qc^crInanucr, the decree has been translerred for cxecutiontoanotber 

Court the bolder of the decree must, under x 10, mahe due application for 
execution to the latter Court 


] 6. The Court sending a decree for execution shall send — 

_ . . . ^ (a) a copy of the decree ; 

^ certificate setting forth that satis 
decree shall he executed factiOn of the decree has not been 

by another Court. obtained by execution within the 

jurisdiction of the Couit by which it was passed, or, 
whcie the decree has been executed m part, the 
extent to which satisfaction has been obtained and 
ivhat part of the decree remains unexecuted , and 
(c) a copy of any order for the execution of the decree, or, 
if no such Older has been made, a certificate to that 
effect 


“ Shall send.”— Upon the maxim " pmsuuiuntur rile cssc oclo,” an 
attachment ■will in the absence of evidence be deemed m this respect to ha\e been 
correctly made (3) The ouu&sioji however, to transmit to the Court executing 
the decree the certificate required by this rule la a mere uicgulaiity which does 
not vitiate the sale (4) If any order is passed on receipt of the report of serv icc 


(i) Fatbaii Charan v PancluDaod, C A 
34J (18S4), F B . foil Abdul Gafor v 
Albyn, 30 C 713 (1903), Sa^adkhao v 
Davies 23 B 193 (1903) [attachment of 
salary! 

(3) See I«Ia v Vikrishna, 15 M 345 
(1891) 


(3) ^iroda Prosaud Mulljch v Dutch 
toeeput Sing Doogur, 10 B L It 214, S30 
(1872) As regards rrovmcial Small Cau<u> 
CouiU, eoo a 34, Act IX of 1SS7, which 
modifies the nilo 

(4) Ahbubakcr baheb v Ilobidm Saheb, 
20 U 10 (189Q) 


JMCtlloSOI a'M 

i> 21, 1 7 

u 1 r r 2 i ^ t j ) > 1 it >1 al I U Ki t (I) II <* ui ti]» m tUw (<) * < j ) « { 

Aiit t ! r, itc,iiKanA< p c { An\ >jl M«tif „ 4 1 Iff (•) It I la-'-ii I Iltl^t 
l’ c t uit m (V fi hr ,, tbr «»ilJ c*t 4 « )« t) t call 1 iijn n to c< n hr wi f l| <r t!)<' 

•i ( (f M (till <«] Mf I f ( i'<uti ii. It liA«< I U 1 • (dill) t! «t A pit ul 

t’j'* tl oxc KiiiAir « uti'-xfi 1 (1) 


7. ilic Omit lo ulucli i ikxiLO IS '•o •'i III -li ill i lu-c sutii I* 
Ccut rwtiiiEx c«i«ci copk-».vniUcrtjfit ties lo ho liltsl, tuthout an) 


(>l Cterre, ttc.. ta tit 
kuae m thOQt proc^ 


fuitlur proof of thoiIcctLO or oriltr fur exteu- 
tiun, orof the topics tiiLttof, unli.N.s the Court, 
for . 111 ) '•pctul to he tccoiiivxl under the hind of the 

Judjjc, itquirt^ such proof 


Filed ."— 1 tic «t the c<iif% adI (<ttilKA<e u rjuitc liutiuvt hutii 

executing the (Ucre-c, i r vbirh ati a| ] lifatinn kLou) i be tr^^ularh mailr 

Inquiry Into JurUdiction — fhe ( nwr M.it ..j cciiUiLcd atur the 
ttyrd^ 'cypesthmol ' the (ulluuiti^ t>f •yi/c j«(ui/ictiyn «///« Court u/ic/i 
f locd U, thus tecvgouiiig the ri^ht of the executing louii to m ^uixe into the 
juiisdictioa of the Court vluch pwril the decree (I) Tlir^e leyrds lowctcr, 
lute uuvr been uniittcd, xsit was considered that Another Ceiuit uUnht nut tu ge> 
into any question as to the jurudictiuu e>f the Cwiut which { a sed it ( 5 ) 

Sect JS e&ACU that a d''ctee mA> be executed other b\ the Cuurt wliuli 
pAs.*ed rt or by the Court to whKti it is sent lut execution under tho ptuMsiuiu 
cuutauicdiutLcCoelc bect 3 JpoMd<sthatth Court which ( ASi«d a decree ( 0 ) 
iiu), on vcrUiu cejndilluus send it uu th< a|>] Iicatun of the d< ne'e holder fur 
execution to another Court aud nu) of ite own motion send it tor execution 
to any bubuieiinatc Ceiuit There is no exitess iroMsiun as tu whether thi 
Court to which a decree nia) be so sent must be a Court huMiii, jurisdiction 
uiec the amount ul the suit lu which the decree was j assed or wlutlier the mere 
seiidmg of the decree will confer juiisdietiou on a Cuuit fur all the j ruccedm^t 
tei bo taken m Its execution On tho ground howeter, that sect 0 limits jun-> 
diction Aiid that the word * suits" iii that scctiuu include jirueccdnigs taken to 
execute tho decree, the, Calcutta and Bombaj High Courts hold that i Court 
which has no jurisdiclioii to try a suit can haxe no jurisdiction to execute i 
decree made in that suit ( 7 ) bo a Court has no jurisdiction to execute a decree 


(1) Srilisry Muiwlul o jXurari Ciiuwdfiry, 
13 C 2a7, 3Ci (1680J 

(2) llstlubhai Nalisnus V IsUl Uoehsr 
Iragji, 13 U 371 (18S8J 

(J) bnpsti V Bclchambcra, 15 C W N 

Oil (loiyj 

(4) beo BiiagwaiiUpia v Visliwaiwtb, .8 
B 378 (1304), Ifsji Musa o lunnansnd, 
IS B 215 213 (1830), Moiiaii Ishwar v 
ildXu Rupi 4 B 038 (1880) 

(5) ll&n Guvind ICalkuudii v Narsiugrao 


JeunhcRao Besjhandc, 38 B I3l (ltll3) 

(U) As to execution of decrees patuicd on 
Apiical see ss 38, 37 
(7) GoVul ICialo Chunder v AuLiiil 
Cbundcr CLutterjeo IOC 457 (1883) , Durga 
CJiaraa 3Iojumdar o Umalara Gupla 10 C 
4ba (1889) bl n b dlies tar lundit v Sbii 
Uarilutr landit 12 B laa (1887), d at , 
\ajiraii v Ranclordji lo 13 7J1 
[cxcculHin against jonsionl 
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a lit to It iur tkat purpos<. uiiiler iccta when tho bas been pasied 

JQ a suit tbo value or subject nutter ol ulucb j» m excess of the pecuaiarf lunita 
of its ordinary jurisdiction (1) fhc Sladraa (d) and apparently the Punjab 
Cbtf Court (3) bold that tho fonner sect 223 an cstraordinarj jurisdiclioa 
to a Court to cx«.cutc a decree m a suit bejond its jurtsdiction atnt to it for 
( xecutioB This 13 on the ground that the ptcumarj and othtr iimitations m 
regard to itgulai suits &ic altogclhet abatoi m the sections relating to execution 
procecdmgo See lioweser notes to sxccts 38, 39, d sej , rwUr IVTiere the sub- 
ject matter of a suit la nitlim the junsdicfioa of the Court, its jurisdiction con 
tmuta whale\er may be Ac result of the suit m all such matters jq the suit as 
ire within Its cognizance, amongat which arc matters m execution The lutic 
(.ircumstaocc that the amount actually due under the decree by process of 
iccumulation exceeds the pecuniary linuts of the Courts jurisdiction docs not 
QU'jt it from the jurisdiction it has hitherto bad over the suit (4) An appb 
lation for th« transfer of a decree for eieculion is a matter witbm sett 17, 

JlHtC {,6) 

226 \ 8 Where such copies are so filed, the decree oi order my, 

Execution ot iterw or ^ seufc Is the District 

ordM’ by Court to which Court, be GAGcutcd by suchCouit orheirans 
**“*^*^ Jened for execution to any aubordmato Court 

of competent jurisdiction 

“Transferred for execution **— &cct J26 of the former Codu, mtUuhich 
this rule corresponds, had after the words subordinate Court ’ the words 
which It directs to execute the same ’ Under that section it was held desirable 
that the District Judge’s Bignature should opj»ear on the order, but this is not 
required by the rule , and if the order is issued under Ins authority, the absence 
of his signature does not vitiate the proceeding (6) It is only by an order passe d 
by the District Court that any suboidmate Court m that district la empo-ivered 
to proceed (7) Presumably an order for transfer is still to be mads by the District 
Court ^Vhere a decree was sent for execution to the Judge of G , whoiefeind 
it to his Subordinate Judge , and that officer, hndmg that the I uid m dispute 
lud been annexed to the distni-t of S , transferred the same direct to the Judge 
of that district, who m turn referred it to his Subordinate Judge ticU that the 
proceedings were regular (8) 

“ Any subordinate Coart “—See sect 3, ante 

(1) Gokul V Aukiiii, IOC 4fi7 {1S5.J) sto Panduran3% t V^-thiljuga Eedd^, 17 
{2J haraBayjav Venkatatriahnayjo 7\t 3( Ik J 417 (1007) 

337 (1S34) , Rh-T.Timrn.a Piila, r lUmsnaUiaQ (S) Bhabani Ciuna Halt t Pratap 

Chctti, 17 W 300 (I6S3}. and aio KeJu v Cfuind/a Ghosh, 8 C V? ‘S S75(lQQi) 
Viktiahaa, 15 31 345(lS3l) (6) Jogeadra Chandra GEoso t Mohc&h 

(3J Canga Ram v Gur Saraa Das F B , Cfexadm Da«a 23 C ISO flsOO) 

1.8S7, jP R Eo 31, «tcd la ilutiB Qjaud, (7} Dcbi Dial Saha v Tdoliata) Siagb 2i 
R«9 Judicata, 3H3 ^ 76J, 7C6 (ISOa) 

{i) Shanjrav Raadoji i 2«ikpji Baroagi 10 Fulnidban Roy r lUMiha rersktd 

B JO0{ISSj) Uto fianafcrofjuriatliclwD* Singh 8 1 I JOo, 170 J71 (163J) 
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INKITION ol llUlUlJ^ \St> 
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9 . 11 /<rrr tlio Couil t« whuli th<* tlccitc h '• onl for cxocul um I* 

UircvUca U HUH CoUil, tlu» decree nlnll 1)0 cxccutnl 

Caui bt item tr»nw tiV MU h Court III tlie Mine iniHiirr iw il It Ind 
Urrr4 (7 ciHcr C6.Jt. |)> such Court Ui the 0x010*^0 of 

Its onijinrx* ongunl cnil jur^Mlirtuijn 


‘ la a Ulgh Court.” -Ot Imaiilv •» wimlil l>c f>nl It fXrcuiim 

to a High C* 11 1< li!'’ wl f n Jt hvl n j *• ^<1 iii 1 1 * v rt i ft gntyjl lo 1>\ a ‘•imll 
Call ■I' <\> ijl { T in f'lfli a f f h u« ul 1 W ♦til tolhi* ti’fal (’» nrt 1 1 htriH Cat /p 
Vt. r I, niJr 

•h 'Own / f i /tXutiPii. 

10. II Acre the hohltc of .1 dixroo di'.iris to rrrcu/c it lie (»• 
ArptiCAiUn ler tie- ajipK to the Court ulnch Jiiwid tlio®”’ 

nUta, decree or t/> the oflicer (if .in\) 'ippoinlcd in 

this hilnlf, or if the deerte has l>c<« fCUt tiiuUr llie j>ro\isions 
hcrunhcforo coiit uned t<» another f'ourt tl»en to surli Court iir 
to the proper odinr thereof 


“Dcalrea to execute it. '-->Sce note' to >.c<,i 5C <tilt Where tlm il^rfc 
(an ho executed m its entucu it altould W though m Mme cares this is net 
posfiWe, At uJjcro an uanirdute «ifrKc i« fcoen lor po^cA^ion and an order ^or 
the a»»cssiiicnt of jiicMic promts (1) The rtlcrt of a coiiipronioo is to cxtingui*h 
the decree, which can ontj ho enforced b> ft fresh suit, mid not hj nii npjilic ition 
for execution of the former dtrree (2) O II t 2does not ftj‘pl) tonnnjijilicniion 
under ihu rule (3) Itis notypeiitothoCourt to t(fu‘eti»rXiTnten d«t rcc* against 
winch HO appeal has l>ccn preferred and the tune for appixiling sgon'-t wlneh 
lias cxi)ireJ(t) The 6(<oml paragraph ul f«i 2*10 (>( the last (ode i-« imw 
O -V.\f r 20 it decree once pa*s<(feani»ol lie fjuciliomd lo anx 1 f tlio psrln s 
thereto wjjcn the deerro is being executed (*)) 


*' KoshaUapply Vatowhouia> ftppb for execution mid against whom 
it esn he had, see notes to sect 30 <in/c(0) As to form of application see 


(1) Spitho Sarau t lUnptl’andc 19 V 
(I8J3i, K»ro Sinter Sandjal t Tarak 
Cliinilra BUnttAcl arjee 3 13 L H 111 
(IbCai, iulcliaaJ v Hai Ichta 12 I» Oil 

a* to the Land AcquuiUiou Act »o« 
^iltaolb V Collector oI Thana 22 B M)2 
(IbJ') 

(2) llAri Raghunath Joi-nt v Kriibnaji 
Anint.I3B 

|3) Itadha Kiahcn Lall t Uadha Poslad 
Sngh. 18 -315 Saillio Saran t> 

llftwal Tande, 19 A 98 (1893), Thaknr 
I-rasad v J-aJor Wlah, 17 A 100 (I894J 
rwliich as well a* Bunko Uchary Cange 
jiaJhjav Nil MaiUub Chutlopadhja 18 C 
O'J'* (lh>l) l<al ailli 373 Of tha last 


t/ode ui rcS{>ocl ol PXKulion procovUmg*] 
t't) laltan Cliundcr Hoy i AslianoolIaU 
Klun luC 8l7(lbS-() tK o as to thoi'^bt lo 
cwtuloagamst the pvrion Seton t 1! j hn 8 
» I, It 2.^5(1872) 

(a) ItambaLsiv Ga>a 7A 107 111(1694) 
(0) And SCO in re fshur Kant IlbailoDrc'c, 
24 U u 233 (|8To) itntoo Miarco v Bil 
Loomookhco Daboo 4C C05 (1878) faj}] Ii 
cation by MooktearJ Umonalh Chuckcr 
butty D lA-UUt Coomir GangOpailhja, 9 C 
C33 (1883) , Gour Sundar Labiri t Ifettt 
Chundcr Cboa Ibury, JO C 3-i5 (188)), 
Mankkame IvUy^a 21 M ISS (1807) fl/y 
Ucnamitar] Han w Narayin, 12 IJ. 437 
(|887)fminor] 
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PiSsrScuLi 
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0 XXI tt 11-11 It must be III wntui^ c\cei)t m Ui(3 c-isc proiidedlor by 
0 XXI r 11 (I) Aperson not a jmtytoaemt 18 not entitled to object to tl i- 
1S3UC of Rj) order for cxcoufjow of tJio decree (i) 

1 11 (/) ir/icrc a decrco is for the 'payment of money the 

rt , , , Court inw, on the onl application of the 

aapptcaion dccTCc holdcT al tlic time of the passing o/ 
the decree, order iniinednte execution thereof bj the arrest of 
the judgment debtor, prior lo the pieparaiion of a uarra-nl if he 
IS wthm the preemets of the Court 
j (2) iSaie 05 otherwise provided hy suh rule (/), eicry application 
iw „ „ „ for ihc execution of a decree shall be in 

^Ynt^ng, signed and venueu by the applicant 
or by some ofclicr person proved to the satisfaction of the Court 
to be acquainted wth the facts of the case, and shall contain in 
a tabular form the following particulars namely — 

(а) the number of the suit 

(б) the names of the parties , 

(c) tho date of the decree , 

id) whether any appeal has been preferred from the deciec , 
(c) whether any, and {tf any) what, payment or other adjust 
menfc ol the matter m eontioiersy has been made 
between the parties subsequently to the decree , 

{/) whether any and {tf any) what, previous apphcations 
have been made for the cvccution of the decree, the 
dates of such apphcations and iheir results , 
ig) the amount with interest (if any) due upon the decree, 
or other relief granted thereby, togeihm with pai 
hculars of any cross decree, whether passed before or 
after the date of the decree sought to be executed , 

{h) the amount of the costs (if any) awarded , t 

(t) the name of the person against whom execution of the 
decree is sought , and 

(f) the mode in which, the assistance of the Court is required, 
whctlier — 

{%) by the deUvery of any property specifically decreed , 

(^^) i>y the attachment and sale, or by the sale mthout 
attachment, oi any property , ♦ 

(iti) by the arrest and detention tn prison of any person , 

(iv) hi/ the appointment of a receitcr , 

(w) otherwise, as the nature of the rehef granted may 
require 

(3) The Court to which an ap-j^icaiton is made under sub nde 

(1) Xalhubhai Jluleiand v N»tta Bats 91 B 514 (1891) 



(I) JuSjKl’nn Oujto r 0<luck Mowmi 
|M>u, SS H 354(JS74). TufinMni lUlh 
i l*onruitnjiil»‘li.3M “0(18*'0) j JuJ 
llo/r Itani UuUli C!iuU»iis»<, 7 W U M’ 
(1S07) a Jicn-c (annul bo ( KditcJ iwr ran 
it bo »ilr <l ond 8<n In portion!, IUn> 
haiiLar Saiiljal V Tiirak Cliandra llliallA 
cLarjco, 3 U U lU(JSOt) Ilnlwoo! 

Co joint di-crto 1 older!, r }'i 

(3) lUdluv KjbIicii Jjall ( lU Hut l'ur»)M I 
Singh, 18 C 015 {I8J1), Radii i Rartti t 
HawaU'anl'.lOA J3(1803) 

(3) Jasoda IJt-jo t Kirtilwh Dk, IH O 
G39, 041 (1891) 

(4) Riu hhaikh Al dcKjl v Kya.) ) nm All, 
16 W It 05 (1872) 

(5) Rh( o Chum I/iH v Ham Rariiii RaIm n, 
10 W R 49(1871) . and ficoMto J intilutna 

against two debtor!, Ml Purrisli ir KUsona 

Mu.Bcr, 1 W It 14, Mine (18411) j ( h >w Ihry 
bhtikhWfthcdi' Mullitkrnujtl, 12 H I, It 


WiO(Ih 73) I Krifhtu KUh ire « Ui»m la clmii, 
J\V It IMlMUt) 

(0)lmiik«t NiiikIiMaI 1 \ H C It 
7U (IH70) i «ti I rf Pn t ip ( Inm I r IV u t 
IVary Lhuwdhraiii 8 C 174 (l88)) Shv 
ktramUMiili (•ht-Uhhtl. IJ 11 34(18^3) 

(7) S(0 Asgar All i rmilokj t Nalli 
(•loM, 17 C 031, 035 (IbJU) I'uzloor Huh 
Munt Altai lUamn 10 P ’■rtl(lhSt) 

(8) Sio Mtlraa Iimiluti u. 4tli i-d 1152 
tl trq and luiiiH till ru ntutk 

(9) (lunga (h bln 1 do } luo v Makhun 
laid Kultuo. 0 W It 303 (lt>GH)| M d)i > 
IViwUa ^obinlliimlor.HlW H .3(l87l}i 
Itimlhnii Unkhit v I’linchaiiun < liunkur 
butty, low It 144 (1808) I Kill (ter M Iidk 
V Ithiir (hiinitr, 11 W. It 271 (lMJ)| 
IHwniiat Sing u lat liiiun 1 Ring, 3 H !• It 
a||) I8(lh0)) 

(10) lUkur bOjul I Ulit Numiii Rliigli 
,4 A 104(1(101) 
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Immediate executioa — Ordinjnl> the applic'itum fur exccutioQ 3s in 
wntmg It n to bo noted that under the former sect 25G apphc-vtion for mi 
mediAto execution could not i£S»«c simaltaneouBlj'’ against both the person and 
propertj or against any property except niovcablo property (1) withm the local 
limits of the jurisdiction of the particular Court In the caso of i "uarrant of 
arrest this ^ouiti only issue if the debtor was %\jtijjn the fame Imuts 3/orco%tr 
the section only related to decrees not exccetlmg Rs 1,000 The Lcgnktnre 
Ini now oinittoi this bniitation imposed under the former Code on oril ipphn 
tions for immcdntc execution Aa to exemption from arrest, tee 'ccl JTi 

12 W/iete an apphi ation is made for the attachment of any 

AppltaU.. Ip, aiuck- property beloBgmg to a judgment- 

nifent ot mo?eablo pro- debtor Imt not in JUS possession, the decree 
p«^ not in Judgment lioldcr shall aiinex to the application an 
e or s possessiou inventory of the property to be attached, 

containing a reasonably accurate description of the same 

Not in judgment debtor's possession — This rule refers onlj to au 
vppliration for the cnforccmcDt of a decree by attachment of mo\calik propertj 
belonging to the judgmeut-dcHtur (2) but not rn his possession Buies 12 46, 01 
prescribe the mode of attachuunt m such eases Rules 43 — 45 deal uith eases 
where the property is in the judgment debtor’s po£sc««iou The intentorj 
must be delivered intoCourf along with the application for execution (3) Under 
0 39 t 7 the Court bia jurisdiction to make an order for preparation of an 
inventory (4) 

13 Where an appfieatjon is made for tlio attachment of 

Application for attach* 
ment ol ImnioreaUs pro* 
perty to conia?n ceda n 
p&rttcalars 

^uch p/operfj/ co» be iHeniified hy hoimHants or n«w6c/5 
t)i a icoofd of settJanent ot swtey, a speerfeahon of 
such boimdai tee or jxtmbers , and 


any immoveable pioperty belonging to a 
judgment debtor, ifc shall contain at the foot — 
(a) a dcscnptjon of such property sufficient 
to identify the same and, %n ease 


(1) As to -v>haC IS, Bee Ttotes to sect 2,an4 
hazir ICbaa \ Kammat lUian, 3 A lOS 
(1880) (fruit upon trees] , Nam Pjr* t 
\aro Shidheswar, 3 B 2S (1878) (h^ntaj, 
Ivathu Meah ® Naod Kam, S B L Jl SOS 
(1872) Deao Jvath Batabjal v "Suffer 
riiundtrlSuiiily, 2CC 778(1890) sew 
appeal 4 C TF N 470 (1900) Jlct X <*f 
IjT a.1 clausa 34 (tiled bats] 

(2) Aa to the luvbiUty of the exK.iitJOn 
rrcdilor, Sheriff ot Nazir, la respect ol sconrp 

f I longinj, to third i«tty set 


Goma Mabad Catil V GokaldaaKhuuji 3B 
74 {1378) Kishuri Mohun Eai v Huraook 
Dt» 12 G 69G C1S8C) Ramii Bcsanji v 
Uonuasji PcsUoji 3 B 2S3 271 (1877) 
K^co Coomar Cfaatterjoo v Siddliessur 
Mundal. U B L R 2o(5 (1873) 

(3) Seccoath Gooha v "kuaoof Iviian 7 C 
use otp So9(lS31) aadsanDhoahil Stash 

i BfeakUr Singh. 5fi A 84, at p 80 (1SB3) 

(4) AiaJadAht; AhHussam 15 a W N 
151 (1910) 



(II tiKitiij* \M> 


'♦O'; 


(M 1 ^irfvificaluiu ('I tlio judgnii iil*(lcblor‘H pIi ire or inti ri-**! 
in / Wj j ro^x“f /7 («» (he hr<it of (ho licliof of tlic ajipli* 
<int, .iliil f-o fir lie Iiti l»rn .iMe to oj-ccrlani 
tlie >s.nni' 


Dcwri|Uoa— n* (») r »w l««n 1110 Ifil i<i rxj rc*.»l) rr<jiui«* 
iji IhOf t .j» I r jj 1 i«u t*i ;.Ufn wJ (te mcli !» i]n<liiir% cxwt in n r«r« nl 
' f *■<<'' ♦ t r « (IJ Tic* Giifc* I (•cen Io I>c oLterxJ i? «1 nt*t 

Irt ?.r ti(^l vl a J, , J Iflt/r M truant* ll i« < r n»\ pioMnon ( 2 ) •'till 

t’ „if «, / 1 { j r* 9* acai: *1 a |iai<( 1 nrrr hfiiul Wffret «lirn t?i<’ j-ft;rr<( 
u’ If ’i u N t ly I>o atlac' c»l can I*** I cJ O) nti‘l m any foc n dcf«cl « f 
«l< v-nj ti n r ill l>c* i»'n (i) 

BpccitlcaUon.— ‘In ('>*'’<( a jimt f^mih tlir 'i{|lu-atun alioiilil »tat( 
it « t' <* ji. ffinrr ttifl t. r • fhate c r ihi' joint tuniK j>f» J>frt^ wliu Ji i* 
9 1 ^' I »«! It (.1 uJ 1 ,K rifv lhi*(ijnil\ \ ropciiN (&) iliph.rn «r 

M ti n ^•iit'i t'u jylr ffjlvc* M.jniml t1 »t tlio dr«<-nj»tion nml t.jKi ific ilinn 
‘J « «11 lx* in t! p n-iniifT « f a jluni llidta^ lionrcfr WcnoiiuOul 

V It re I tlat 1 (rritw4ti •» »«;vi/jo hom lint poirnUil h> r )) 

M<r<r*l u n< { »H’f«'*ar) \« MiiH'ioi to \rnfj tlip iiocnton 

« (pryix.n\ nhvI'I to Ik* ilt iflu’il » tol- -in irTf-Riilinl\ <«nl% not xnjnlijiy 

llic apiliTiii n (C) 

14. Where an .nn_tlit4tioii is made for the .itl.ichmLnt oj any 
lind uhic/i IS n^isterod in (ho ofiico of the 
/,</t»i^7oim^*coUe^ C'oIItttor, the Court may reguire the aygdicant 
iot‘t rt(tti(r in tciiain (0 proiluce a certified c\tMct from tlio logisttr 
of smholhec, specif) mg the pcr<^ons rcgistcied 
as proprictois of, or as possessing, my tran'^ferabk interest in, 
the (ami or its it\cniit', 01 .as liable to pay reMime foi the liml, 
•md the sliaics of the regibicrod proprietors 

Extract from Collector a Register — ^TUc sections wluclc tins and tholast 
rule replace, as also sect 213 of tlic Code o( 1859 made it compulsory that tlio 
application should bo accorapaniwi b> an extract The rule has now been 
amended so as to givo the Courts au option in requiring extracts since t)icso 
did not in all eases appuir to be required but had the ciTcct oi adding to the 
expenses ot legal proceedings The rule is not restricted to land registejcd in 


p) As to iJcntificstion by bounilarus, seo 
LslIc lUm V lltohc&li Doss 13 W It 488 
(Ib69) , truhsraj Diiiraj ttsbtub Ciiund t> 
iluTOilanalh Muodul, 18 W It 411 (1873), 
111 J os to Eklatcs m tbo Collector a llcnt Roll, 


(3) 1)) ontal V I Iislcknr Ismgli Ifi 


A 81 B0J18931 

(3) Uiury Charftn Uo&o v bubayJar 
bbciLh. 12 C IQl (1882) 

(4) Macfcrcgoc v Taruii Churn Sircar, 14 
C 124(1880) 

(6) IXuhnminacI ifusain i Djt Chind H 
A 100 (1892) 

(0) Muir un uuu 1 (ihif ir uJ dm 2S A 
244(1900) 
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tiic Coliectora Oikco jn tho oaffio ol the jnOgmcnt-tlcbtor, for >t frequenily 
happens tint tUo actinl proprietors ar© not so registered (I) 

15 (/) Where a decree has been passed jointly m favour 

Application for exe jpore persons than one, any one or more of 
cutfon by joint decree- sucU persons may, unless the deace %m'poscs 
any condttion to iJie contrary, apply for tlio 
execution of the whole decree for the benefit of them, all, or, 
where any of them has died, for the benefit of the survnors 
and the legal representatives of the deceased 

( Where the Court sees sufficient cause for allouing the 
decree to be executed on an apphcation made under this rule it 
shall male such order as it deems necessary for protecting the 
interests of the persons who have not jomed n\ the application 

Joint decree holdera •— TJio decree holders must he joint (2) Ordinarily 
all the decree holders in a joint decree must jom m an application for cjccu 
tion (3) This section in the last Code (1) illoTrcd one or more to apply for 
oxeoutiou of the Wio^e decree unless execution is by the terras of the decree 
dependent upon a joint application (5) The ruling of the Privy Council (6) 
negatives decisions to the effect that a joint decree holder cannot apply for 
execution of a decree to the extent of hw fractional interest (7) This can bo 
done, provided that the interest is one determined by the decrco itself. This 
IS of course, a different thing from applying separately for execution limited 
to what the applicant considers his interest m U (8) Tho words “or his or their 
representatives ’’have been omitted as this will be covered by tho general clause 
An order refusing to allow the decrco to bo executed by one joint decree holder 


(1) 0 Kmealy CPC not «3 to section. 

(2) Cf Rainaeamii v Anda Pill»> 13 M 
347 J4AI 2S2(i890) 

(3) Ponnampdalh v Ponnampsialt* 3 M 
70, 3i (1880) cf Roy Gcodm Roy I>h»n- 
neshuT Kooer, 7 C L R 117(1880) 

(4) See cases j»3*in and Teja SuJgt** lUy 
narajaa Smgh, 1 B L K A C 02 (1866) 
Aiizunnusft Khatua v ShssiiJ Bhusan Bose, 
2B L B,App 47(lS09),IIarosobuiaJ)a» 
Koirburto v Issun Sasi, 15 C 18 T (18S7) < 
Kamlapat v Baldco, 22 A 222 (19011) , and 
as to minor joint decree holder and lunita 

tioii, SarjaKainarDuttv ArunChunderBoy, 

28 C 465 (1901). Peruwami »> bnshna 
Ayjan, 25 M 431 (1901) 

(5) Farzand v Abdullah, 6 A. 6*^ (1883) 
(C) Ilumsii Chun lor Chowdhry Kali 

Siuuleri Debi 9C 482 (1882). 10 I A 4, 
and SCO Brojeavaci Choudhrance f Tiipoora 


Soondcroc,3C L R 513(1573) 

(7) Banarsi Das v 'Mahanuu Kuar, 5 A 27 
{1S82) . Odkefor of Shabjahanpur v Surjan 
Singb, 4 A 72 (1881) , Dalichnnd Bhudar i 
Bar Shwkor, 15 B 242. at p 24+ {1890) 
Tbakooc Dass Siog v Ludimceput Iloogur, 7 
W. R 10 (1S67) Haro Sauher Sandyal t 
Tansk Chandri Bhuitachorjec, 3 R L. R 
A C J 114.atp 117 (lSC9),Putna Chandra 
Slookeijce V Sarada Charan Roy, 3 B L. B 
App 21 (1609) , Pomuispikth v Ponnaui 
pilatli 3 W 70 (ISSO), Praanath Slitter v 
ifotbooxanath Chuokerbutty, 6 tV 21 ilw"* 
04 (J6CC) 

(8) So In Sfutbusami Ayyan v Natesa 
Ayyor, 18 M 404 (1894) tho decree did not 
award any apeciiic sura aa so duo to tho 
particalar defendants and, therefore, the 
decree had to ho executed os a joint decree 
or not at all 



10. irArrr a <U'cr*.o or. 1 / <i dicnc has Ucn jm^cd jointlfj (t. 

Ajixiuf of txTO or more persons, the interest of 
I.fl’i nil'/ ilicrcelMr iii llic Jtcrcc is Iraiiiterrcd 

item. 1 ,\ .ix-isuiiu'iit in writniK or by operation of 

law the tran-firco nnv appK for CNCculion of the decree to the 
Court ttliicli p'u.'td it , mid tlw doirio iiiav bo ovcciitod m tbo 
Miiio iiuiinor .111(1 Mibjict to tbo ^mio oonditioiiH if tbo appboa- 

tinii wore in.acio by sucb dteroo holder , , , t i 

Prondnl that, \iboro the dooroc, or inch iiilcrcsl as aforesaid, 
lims been tr.in'ferrod In Tisigiitiioilf, iiotKO of snob appi.c.atioii 
shall be ''non to the tr.uisforor mid the judgment debtor, and 
the decree dMll not be c\ccutod until the Court has ho.ard their 

objections (if .111}) to ifaoxociition 

I'roudcd also that, nherc .a dccroe (or the ]mjmenl of money 
against luo or more persons Ins been transferred to one of them, 
it shall not bo executed against the otlicis 


m JUtanlal lUngaJfts c- Bai CuUb I 
Bom L U 87 (IbOO). j c . 23 B 023 
Sto also Otllioja Pcrshatl r Molia4co Dull, 
17 W R 415(1872) 

( 2 ) LaUhtni Aratnali i PoonaaM Mcnon, 
17 M 304(1891) 

(3) SLciUh Ahmed Chovrdhry t Slmdiaila 
KliaUKm.7C L B 537. 533(1880), Umrith 
Kfttb Chowdhry i Chunder Kuhoro bngli, 
21 W B 31 (1874) 

(4) Durga D-ia V Dcwra],33C 300(1905) 

(5) TamaundarilJurmomtt DebardolBoy, 

1 B li B A C 28 (1808), BuOrudeen t 


GuUm Moidun, 30 M 357 (1011) 

(C) Maharajali Salish Cliundcr Roy t 
Saroda Penhad Mookerjoc, 5 M U Miac 58 
(16GC) 

( 7 ) Tanuundari liurmoni i BcliArilAl B05, 
1 It L B 23(1SC8), mGj-amoncoi Badha 
Bomon, 3 C. 592 (1370), no appeal was held 
to Iw under Bfcl 244 of the GoUo of 1377, as 
the «iucstiou was ono betwe 11 co decree* 
loldcts only, and m llaragohmd Daa 
Koiburto t Issuri Dssi, 15 C 187 (ISS7) a 
sail was held (0 He 
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tha Collector a Office m tJia name ol the jJkIgmeotHicbtor, for it /requcnl^y 
Itappcns tliat tho actual proprictori aro not i>o registueO (1} 


15. (/) Where a deciec bas been passed jomtiy Hi favour 
ApfUc&tion for ext pcrsoiis than one, any one or more of 

cutian bj lolnt decree* such persons may, unless the decree imposes 
«>jy coiidtl 2 o$i to the coniranj, apply for tiie 
execution of the whole decree for the benefit of tliem all, or, 
where any of them has died, for the benefit of the survivors 
and the Icqal representatives of the deceased 

{^) Whe}e the Court secs sufficient cause for alIo^vmg the 
decree to be executed on an application made under tins rule it 
shall male such order as it deems necessary for protecting the 
interests of the persons who have not jomed in the application 

Joint decree holders — Tlio decree holders mu£t bo joint (2) Ofdinardf 
ill the decree holders m a joint decree must jom m an apphcation for cxecu 
tioo (3) Tina section in the last Code (1) allo-wcd one or more to apply let 
cxcoutioa of tho ttAoJe decree unless execution is by iho terms oi tli© decje® 
dependent upon a joint application (6) The ruling of the Privy Council (6) 
negatives decisions to tlic effect that a joint decree holder cannot apply far 
evccution of a decree to the extent of liia frictional interest (7) Thw con bo 
done, provided that the interest is one detercimcd by the decree itself This 
IS, of course, a different thing from applying separately for execution linuted 
to what the applicant considers Jus interest m it (8) The words " or hJs or their 
leprcscntattvcs " ha%c been omitted as this will be covered by the general clause. 
An order refusing to allow tho dccrco to bo executed fay one joint decree liolder 


(1) Oivmealy, C P C aotca to section 

(2) Ct BAQiasami v AodA Fi}]%i 13 M 
347 , 14 M 252 tlSOO) 

(3) Ponnampilath v Ponnampslotb 3 V 
“9, 81 <1880} ef Roy Goodci Ecy v Dhao 
neshur Kooer, 7 C L R 117(1880) 

(4) Sec cases m anti Teja Siagb f Raj 
narayan Suigb, 1 B L R A C 62 (1S6S) , 
Azaunaissa Kfaatun v Sfaasln Bfauaan Bose, 
2 B L B , App 47 (1SC9J . Harogobiod Das 
Koirburto v Isaun Dasi, 10 0, 187 (J887) , 
Baialapat v Baldco, 22 A 222 (1900) , uni 
as to rninur joint dccroe-holdcr and Jimita* 
tion SurjaKumarDattv AninCUumicfRoy, 
23 C 460 (1901), Temsaml u Kralm 
Ayyan. 25JW 431 (1901) 

(5) fanuind v AfadullAi], 6 A 60 (ISa3) 

(C) IIuiTJsh Cliunder Ciiowdhry a Kali 

Snuderi Dfbi, 9 C 432(1882), 101 i.4, 
anj wo Brojeswan Chowdliranee V Tripoom 


SoonOcrcc, 3 G I, R 313 (1873) 

(7) Banarsi Das v Mahamni Kusw 3 A 27 
(I8SZ) , Collfctor of Sfaibiahaapur » Smian 
Singh, 4 A 72(1331), Dalichand Bfaudax i 
Car Sbwkor, 15 B 242, at p 244 (1890) 
Thalcoor Doss Sing V Laclmiceput Doogur, 7 
W B 10 (1867), Haro Saiikct Sandj-al i 
Tarak Chandra BhuUacharjee, 3 B Z,. B 
A 0 J 114 fttp I17(lB69),PumaChaadra 
Mbokcrjco t Sarada Charon Roy, 3 B D B- 
App 21 (1SC9) , Ponnaujpiiath t Ponnans 
pilalh, 3 il 79 (ISSO), Prannath 'Mjtter v 
Mothooranath Chuckerbutty, C W R 
&t(1866} 

(8) So in ^lufiiusami Ayyan e Katf«» 
Ajyar, 18 21 464 (IS94), tha decroe did not 
award any specific sum as ao duo to Uis 
porticuJar defeodants and, there/ore, the 
deema bad to le exocnfed as a joint decree 
or cot at all 



16 Whrr if t/ •! a.i/u / >' u^jiu/Z/li,. 

in /nvuf </<««> » <1 /•«< w«v //, jii/in < I /■ 

M bj'tfiaiUM ’c( (III / /tK^^r u* \U\rn i' 

li\ wvvnnunt luwntui^ir l*\ ojuutu'uof 
H\\, the trin®f«.r<.c itn% ‘ppl' hr if thi c/uru to tho 

Omrt A\liich po." »t uut ihi *Uhi*. um\ ho immuuI lu tho 
Mintmimur imUuhjttt totln Mim »oi«htion>* i'* if tin nppluu 
tion ucrc in'iilo hs Muh «Uhu< hoKhi 

Provnawl tUit >'luro tin thiui «r '»</» iiiUn^t (H tijon un/, 
hvi been tnii'-femd h\ rtv.ipun«nt ihIu» of mu h unplieitum 
fchall be gi>en to tlu (jm^uoi luul llu jiulgnunt debtor, uul 
the decree ^h ill not bo «\i<i»IhI until tlu Court Ims lumd tlieu 
objections (if inj) to * Mention 

Proiukd iiUo (lull uhiio t\ eUcieo foi tlu jKiyintiii of mono) 
against tuo or mart pirsoiiH has bun tiunsfened to ono of tliein, 

It shall not bo e\eented agmint tho othiis 


I lui «i M 1 

I ,1 n ii.i 
Mil l> It 




(1) IlaUnlal lUt gU Ua 
Bom I n 87 (IhUJ)l 
Sio aUo Odi jft 1 i>1 1 
17 W U 415 (1 h7.) 

12) I^kal i A I ' 1 
17 n 39t (IbJl) 

(3) bit U Al I ( I witry 1 W el vU 
lUxatoon 70 I H fi'7 fJ8(l«hlI)lU lilli 
Nalli Clow 11 ry v ( I If Mai b k* 
21 W R 31 (1871) 

(4) DurgalMaf J) r i J3 0 U»1{H f) 
(f) rams inUarl IJ in ilv IJoUrll Ml y 

1 B J 11 A e -s {lfe)s)i 11 If » It 


( Uit Mvllu) 30 M 3 j 7 (toil) 

(1) Malarajnli Butuilt Cl ii I r 11 y t\ 
bwn U1 nUlMook rj r 5 \\ U Mia M 
(IbOU) 

(7) laroa nl r II ir Ii II I illnlll y. 


tl 1 all II w a I 

Ilia liyi ml 
K II I I Im 1 I) 
a ItwMl 111 H 


It t o 
ng I lii4 J>4a 
1H7 (1887) ^ 
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“Tho interest of any docre«-ho2dcr,”—Tiso additions are intended to 
rcinovo any doubt (1) m reganl to tlie power of tlic tniisfcrce of the mtercst 
of one out of several joint decree liuMcra toappl> for execution. Oiioof se^xml 
decree holders may •is«i)gn Ins interest under the decree , end as regards joint 
decree holders, sec hst rule The transferee of a portion of i decree is a trans* 
fereo of the decree within the lucanMjg of this section (2) 

“ Is transferred ” — This excludes the ottners of anj interest in existence 
before decree The section does not -ipplv where the person ecelang to execute 
IS not a transferee from the original decree bolder, or to esses wlierc tJie right 
to an equitable interest in a decree is contested , and was not mtonded to enable 
the Court to try such a question as the Jcgitanacy of an heir (3^ jirid apparently 
if tlic decree holder s interest an the property itself and not the decree be assigned 
the decree should be executed by the decree holder (4) The transferee of a 
decree stands m the same pos.itum for gettmg execution as the transferor rd 
If a decree ih sold the purchaser as as'^igneo of the decree is ent iticd to any ine^uc 
profits thereunder (G) A decree for the pajmeot of a sum of money and for 
1 0 tv of the suit IS one aud induiaiUc and the decree bo far as it inaj he onlj 
for costs ( aimot bo separated from the rest of the decree and transferred (7) ^ 
for transfer of rent decrees la Bengal (8) and of viffagc ilunsifTs m STadras (9) 
see below 

“ la wntiag ^In oral transfer m not iccogoizcd for the purposes of the 
rule (10) ^Vhere 8 obtamed a decree against D, the owner m possession, and 
subsequently in a suit brougtit by J against S a decree was passed by consent 
that S should esecuto S 's decree it uaa held that J was a transferee anfhia 
the section (11) 

“ Operation of law'’— The words “hy operation oflavf" must b« under- 
stood to mean the operation ot Kw as ndraiiiistcrcd m Indian Courts (12) ^^^icre 


(1) See SecUput Key i SjtiU Ah JJossouj, 
24 W R 11 (1870), diss from in Kwhorp 
Chonii IJbakat v Gisborne & Co , 17 C 541 
(1889) Slutbu Narayaaa Bcddi i> Bala 
'kriabna Rcdili lU 'll bOS (1S90) » and »e to 
ofTect ot transfer of part Baiurei Dsa v 
Mahaianj Ruar 0 A 27 {1882) , Fogosa v 
Fukarooddeon 25 )V R 343(187B),B.udIiai 
V ShcoHayal, 10 A,070(1888), PasBpathy 
J) Ivotbanda, 28 M 

(2) Endoon t Vealiatacliainishi 33 M 
50 (1909) 

(3) Abedooauusa IvhatooH v Amceroon 
iiiASA Rhitoon, 2 C 327 (1876), e c, 4 
I. A. 66, 73 

tj) RamSabais' Gaya, 7 A lOTflSa#) 
Ayyaa,RJiushrobhaj Xasanrsvnii v Iforroazsha 
(5) Fifia. a B 727 (1SS7) As to the 
IG) Hm for r<g;5iral!£>n see Coua Mabomed 
Simdcri tte Ah KLan, 23 C 450 {J&W) Wb 
anduc^j BrojlUfj i Nittyanunq Smgh d C 


S3fl (18S3), Abdul \faiid v Huhamnaail 
FAttollah, 13 A 89 (1800). Hansraj v 
Mukbraii Eunwar, 30 A 23 (1007) 

(G) GoiKsb Bal Tevran v Sham ^Carau}, C 
C L B. 033, (iBSOV 

(7) Bam Chandra v 4.bdul Hakint GO 
A 3M(I9IS) 

(8) jKodaah Cbundrx Roy v Jodu 17atb 
Roy, 14 C. 3S0 (1887), Esruna Ho)i 
BannCTjec j> Surcndia Aalb ^Cookeqcc, 20 
C I7e (1898) 

(9) Ivalandaaa Fakridu,9M 37S(iSSC) 

(10) Bamita v 2>rganil«r, 15 B 307 
(1890), Javercoal Euaebandv UmajtHaya 
ball, 9 E. 179 (IS&I), 

(JJ) Uooj^aPersbad I LaBah Juggnwaitb, 
S D N 3V (1869) 34 

(12) Pannanandas Jjwvndaa w Vallablidaa 
Wallji 11 B 60C at r'- >12 ( 1881 ) fass.ga 
niMit t*f decree ui equity) 



i,\ic.viioN oi imuis vM> ‘iiinn 


i M !.< 1 1 fen T * *«Sf. * 'i It {^11 ir.to l.t* J -tkl» K-s J l<to 

in ^1. IKK I ». n t J t' I" ^Xff it ■»«* • »*•! iJ *t t} »-• » t:*r.>l<r ipcr^tk n 

4 (U “• ‘ *’*'* »**t i ? Mk!«*fen <.*!ji.iIkaU a j>ajj<« 1 tlf l<i < ; t 

.odit « !■ .1 v'r Oi,„l A" -Tf M l!'- JliV-r.t C) » 

,nl.i^-.-,fi..r.-,. !l-'.i.o .:.!.tl!<j MU il If.’T » infl.i.c 1> U. , I . 
4'Sr*-* clU ;.>»l 1 ) tl f ( i) 

"May arf/ly.”— -a *i,!KAt»-a i» to n »ll t!.Ai the Ovuu 

h-k to Jd .» to J-K h In t' c tttej. I'nlfM. tJtrtfusr. » Jrtjre >o\Ur afp\.c.% 
Vt il n to t'jt.Jj « tr^a»f«r « I hi» tat/rol. the Court ran taUv' co notke 

of i-'L t}-u»J«r (i) An a|il«otKn l<r t}e tfAn*m»“kn il a ac^rto 

U* U<at:TotM.i -a **«“*““ 

.-.ul K L-I ...-.d f. li.- »rJ I"''--" '»■ 1 ■' 

-.d n./d. ts.!.« !... U-n Wl i.a .»<t^rdo » .ci.ior . I tie deeire (t) \ 
.l.tr.e t. L. I » JtlA «tl!.t» l! e n c«. rs . 1 .f-t m d 'I- Tnii-kr ,d_\Vj.eilt 
At t, ttul lh<3 aotuc j« I*) thi* rule it. « n cv^rn n»t aft cant {,) 

♦•To the Court which pawei lU^—Vn ai'plKotJoii V\ the twu'Ictu li 
.1 awrt« for ti«uiion *It<r »ub»t.t«tion of li> iu» r t ,n W .«tr,tnu,al onH 
t' e Co-rt vhk’a pi-fol the Jc<rc< (5?) 

“ Mai U cxcculcd."-U . .. lototal' IfU "..t the trtt.d.uo «... t.el 
eulttltU tA ItAte eitrutun a. ol i.gH l.U the „t,,.„d dettt. hoW.r ior Ae 
tiaAlir »a» uoo “ttliut the CWfe dicietmi ("1 hut 'htl the ilt-cieti»it 
a,li.ll«cl<tr.eMte,teon.d,\>-. The tuete laet al the .tt.tem, al « ente. .1 ttl.t 
ea»tu»t the uMSttoe ol « deetee ht hti |a.lfm.nt-.l, htot ate t>J.'t"t '« 
rt1tl.ltt4 wuo ol ej«tltielt ot. the .I.plieatt..it the a..iti,ce (») JtM vet 
11.0 rmhahtltiy that the Jee^o tutsht b, caeeuttd ueati.d eonte ptHtatUr 

pflgLent-dehlot «u®e.c..t 8t«a«tl lot telu'tfg » tte..»t. r (11) II ll.tte ,u,a l.o 


U) teBuwoDtlttty UkMy r Ijroioiwtb 

la c 3t7v 3ta (1«^9) . 
StUiurajM t. bJuwnu^feoJ IMlfeh -I M 3^3. 

\Z) 1 .VU«1A»U tbuHdcr Uult, 4 

0 W N. 7M (I'JOOJ ^ 

iZ) tyha.th>kWiV Uajfelirav • G«n"«<U bla« 
U».UB 308 (1887) 

(4) KLctturMohuuCLultoi)ftaijy*e Isimr 

tliuntlcrSunuft, U W U 571 (tW»9) 

(0) KaaJe Liil t ChutUi-pttt Singe -J C 

235 (1002) 

(Q) itOQoliar Da^ v TultuU C-hanJ. 30 C 
070 (1903); 8 C.7C W N. 703 

(7) DagJtt K VaojI. 24 « 002 (11)00) 

(8) Cbundro Banuerjeo t Guru 
I’roBunDO SlukerjeCp 27 C 488 (1000) » Juu 
Lsfiar rrasad v Ttakur PrtHAd, 25 A 433, 
444 (1903) , Sheo Jiarayan Sing v Uarbans 
Ul.se L R 497 (1870) 

(9) parvat* v Digambar, 15 B 307 


(I'tJO), jAhvriiial UirachiD) 1 \JniA)l 
liyuUO.UlS 170 (IsM). lUlkisliiu Das t 
Drdnifeti Kuir, 2U I 3S8 (lb92). Amar 
Cluiilrfe llaiiiicrjiti 1 Guru I'lxisuiin 1 
Muk«r]cc, J7 C 48H, I'D (llHX))| bliaiiia 
I'uiUluUuUi ^h’ubiii t'buiiilir Rose. I5M’ U, 
St>3 (l87i). VitkuIablMraiUh t lUh^aUyuti, 
^ U 3S7 [n^lil ot tratutircQ tub jiulict] 
Hut «Ko AsaJ V HiuUr, 38 U 13 (11)10), 
pMl 

(10) luishiU iluUiiu Dunhiu i KiUaiiialJj 
Chuckcrtulty, IS 0 IIU (1888); but srii 
JodiKraalli Roy v Kaui Uuksli tbuluj^yor, y 
W.U 203(1807), tlio (licrita uuist bosueJi 
ns oro capable ot being lUalt uitli os cuoss 
docncs : Kuor'cmoonbuia Dibro k lilll, 13 
W 11 127(1871) 

(11) UisLUiu eburn UIioosuii v, Klskn 
Gopol Wiflscr, 13 W. 11. 207 {1970} 1 *00 
Bugboo Nundun Ram t SomiMuf I'lunlnj 
22 W. R 233 (1874) 
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matter for tjic Cuuit of cic-cutiuti (1) ur it in») bo (aj> where there u .tn 
-ifc' jjTiJiiint), a intt> iiiA\ me for xrfuitd «f ni< nej j ikl !>) him (2) 

jjolicc — TJicj>cmll> imjmMxl (he jtroxuo Mllnt llmr ehouhl Ic no 
|H)urr to execute if the |uom‘u is not cortipluxl with (3) litre there nii m< re 
tranifeiors than one, all i-hould bccitexl (4) If a decree u trojifcrud 1) atsitn 
:i ent after the death of the judgment-debtor, notKo ina> be rrr\rd on his legal 
rcpicicntitive The death of the judgment-debtor docs not render tlic trails 
ftnxd dccito incapablo of execution (*)) .\s to the procedure in hueh a ca'c, 
tec case cited (C) If i tran'fer is rruidc after notKc to Innsfcror and debtor 
and the decree jiaril) executed, the rrpre'-cutatiM of the judgment debtor 
cannot sub'cqucntlj object (7) It is illegal (and nut nienlx irregular) to 
‘execute the decree before heating the objections (8) 

Money decrees — Thitprovuoapplusonlj todcinisfurmunc) i>cr«onall) 
due b) two or more persons , (0) and m ca ‘^13 coining within the prosno tho 
as ignco is kft to a regular suit (10) 

Appeal. — Disputes as to share trandened aruing between a judgment 
debtor and decree holder must bo determined under sect 47 bj order of the 
Court executing the decree (11) There rs no cxprc's appeal gnea horn oa 
Older on an application made under this section, but if the Court in disposing 
of tho transferee's application u acting under and dcicimiucs a question of tlic 
nature referred to m sect 47, then an appeal lies bpon this there is a conflict 
of decision In somo eases it has been held tint 00 appeal lies against an older 
dumissing an application for execution bj a (Mn«ferce either on tho ground 
that as the Court had not recognized him and accepted liim on the record os u 
rcprcsCDtatixc, cither such transferee did not bceomo a repre^entatne withm 
tho xucanmg of sect 47, or that tho question as to whether such transferee should 


Ml }}onuaaasi>ati Vocrapps v Quota 

hunt* bnairosa, £0 M 201(1002) 

(2) lUmasaini v Bowjappa, 10 XL 32» 
(1&03) . ttie Iraailcror may lio liablo to 
jiay coropcaaaljoa li the assignee u preveated 
£rom rttovormg under tho decree by an 
attachment ot it ui execution procccduigs 
against tho transferor Futhundi ilanuncd 

Avalil Moidin, 20 M 107(1890) In Bam 
Ciobind Smgh 0 Ghcenoo Smgh, 20 W It 
40l> (1873^ a suit fur a refund faded on tho 
facts 

(3) Gulzari Lai v l>aya Bam, 0 A 46, 49 
(l&SO) [where, however, the order appealed 
from was not an order for execution but 
merely for transfer] 

(4) Ib , at p 00 

(0) Kbushrobhat Nasarvanji v Uonnaxsha 
.IIB 727(1887) 

Mahalmga Aloopanar v Ivuppanacha 
H 041 (1007) 

Kanchoddaa v Chhagsn 


Naran. 10 B 74 (18S0) 

(8) Kassain GouUm v Dajabhai 30 B 
03(1911) 

(9) Lalla BLagun I’ershad t llulluuay 
11 C 393 (ISSo) Laldhari v 3Ianagcr of 
Bbabafpura Lstatc, 14 C L J 039, C12 
(1911) 

(10) YaVoob UiChoadhryv Bam Doolal, 
13 C L B 272 (1833) , see Soroop Chuuder 
Uauah i> Troiloklionath Boy, 0 tV B 230 
(18CC), Laldhari bingh v lilanagcr, Court 
of Wards, Bhabutpura Estate, 16 C XV 17 
132 (1911) 

(U) Kudhal v Shoo Baj-al, 10 A 070 
(1888) , SCO Lalla Bhagan I’crshad v 
Hollouay, 11 C 393, at p 39o(18S5) As to 
questions betacen co decree holders only, see 
Gyamoaco v Badba Bomon, 5 C 592 (1879), 
and pUiatiff and stranger to suit Mohabu 
Singho Ram Bhagonaa Chowbey, lie 150, 
153 (1884) 
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have execution was one to be decided under this section and not sect 47, anie (1) 
Host of these cases ^\ero decided pn<a to the amendment of sect 214 {now 47) 
by Act VII of 1888, according to which the Court determined who was the 
representative of a party According to the contrary and more recent view, 
the order is made under sect 47, antc,(2) though this rule may afford the ratio 
dccidc)idi,{3) and is therefore appcalable,{4) and this appears to be the law now 
jVnd though an appeal may he, the Madras High Court has held that the nght 
of suit has not been taken away, as the words " and not by separate suit ” m 
sect 244 (now 47) did not, it was said, apply (5) Sed qu, now after the amend- 
ment of clause 3 in that section. 

5,] 17. (1) On receiving aq application £or the execution of* 

ProMtoa ooKMiwng “ “ provided by rule II, sub rule (I), 

appiicaUon for execution the Court shall ascertain whether such of the 
** requirements of rules 11 to 1 'f as may he 

applicable to the case have been complied with ; and, if they 
have not been coraphed wth, the Court may reject the application, 
or may allow the defect to be remedied then and there or within 
«v time to he fixed by \U 

(2) Where an apphcation is amended under the ■proiisions of 
sub-rule {J)» it shall be deemed to hate been an application m 
accordance with law and presented on the date nhen ti uas first 
presented, 

(3) Every auiendinent made under this rule shall be signed 
or initialled by the Judge 

(4) When the apphcation is adnutted, the Court shall enter 
m the proper register a note of the application and the date on 
which It was made, and shall, sulgcct to the provisions hereinafter 
contained, order execution of the decree according to the nature 
of the apphcation . 

Provided that, in the case of a dcciee for the payment of 
money, the value of the property attached shall, as nearly as 
may bo, correspond with the amount due under the decree 


Amendment — An application, if perfect m form, is admitted, aud in 


(1) Seo romarks sn Bad« Jfftram. v 3ni 
KishcnDa3.iaJi 483.11?? 486,400(1894), 
oo the cases thcfo cited, and Sobha Bibw v 
SljKa&iUumut.3C 371 (1878) , Saiabasiba 
n Sruiirasa, I2Jd 5il{lS89), Shcor»j Siagli 
c Aiaui ud dm Khan. 20 A. 539, 542 (IS99J , 
or aabstituting tho assignee, 3Iegb Naiayan 
Sing e Itadha Prasad Smg, 4 B L R A C 
200 {J 8701 

(2) Badri Narain i Jai Kuhea J6 A 
IS3, ttt p 400 (JSJl) 


(3) Lalla Bbagua Perstud r HuUoua^, 11 
C 3S0,itp 395(1SS5) 

(4) BadeiNaramv JaiKishcis Das, supra , 
CiaJiga Daa Seal i lahuh AU Dobis^, 27 C 
670 (1900) , KijahaaTaa thariar * Appasann 
ilfud&Iiar. 25 M 545 (1901); Boiamanapati 
Vecrappau CImtftkuntaSnniyasa,2GJf 264 
(1902), Uridoy Knot t BJiari Lai. 11 
C W- X 059 (1006) 

(5) Bomiiuijapati Vccrappa v Chiata 
Luata S m sa, Stl 2L (1902) 


Ijrrsiirii } \U1 jTI 0N* 01 tUCRflS \M> OJUUltS OU 

n 21 , r 17 

orilfr J5 Jainicxlutcl) fcranird lo execute tlie drcuo fs'ct 2^5 of the Code, 
which the rule replaces, prodded that the Court should reject such applications 
or allow their amendment This nu^hl be done then and tl ere, or the npphci 
tion might be returned for amendment within a time fixctl If the application 
was not amendial it w as to be rejecteel but if it was not rejtctcal there was nothm,{ 
to prevent the Court from extending the lime for omendmenf (I) If amended, 
the applicatDii was admitteil and the Court procctdtd to order execution 
according to the tuiure of tlie application The rule, in the first place, sul»* 
stilutes for the Icnu “ a» ttn fed the plin*c the “ drfnt lo U; ten cdicd, ' because 
the fir«t term does not co\er the reiiitd}ing t f a defect »ucli as the omi fion to 
produce a cop} as rcijuirwl b} r 11, thin! sub •■ection Vs regards tlic subject 
•nutter of the second *ub ‘return of this rule it was ongmallj (in order to meet 
aatiuus difiicultics winch were ni cal regarding dcfrctiae applirafion*') propored 
to enact that until an application relumed under this rule was prc'entcd witli 
such amendments as the Court might ha\e required it should not be deemed 
to be 111 accordance with law This was proposed m new of a decision of the 
Calcutta High Court (J) The Select Committee howcacr, rejected tins pro 
posaland Jiaac relaxed the stnngenc) of this rule and have allowed the opplica 
tion to date bach to the time of its original presentation on tlie Imcs followed m 
(.oUQCctiun w itli plamts It was proposed toenact that when once an application 
had been admitted it was to be deemed to be lo accordance with law for the 
purpose of limitation, e\co though it was caentualij dL<muscd after hearing the 
parties On the other hand to preaeot dismi«als for defect of form not aflccting 
tho merits, it aaas proposed to allow the Court caen after admission to allow anj 
amendment not coaaertmg an application into one of another and inconsistent 
cliaracter The suggested additions, Jiowcxer liaxt, not been made Though 
under the previous Code, applications for execution were often allowed to be 
amended without objection as to the Court’s competency to allow it (3) it was 
a matter of doubt whether tlie Court had any power to omend after admission 
and renstration (4) In a recent ease where within a short time of the expira 
tion of the period of limitation a decree holder apphed under this rule for 
leave to file a list of immoveable properties, and Lis application was granted 
but the list was not filed till after the period had cvpired it was held that the 
proceedings m execution were barred by bmitation (5) 

“ Value of the property attached ” — Vs a rule, the Court has m ex parle 
applications little material on -which to determine how much of the debtor’s 
property should be attached If more is attached than ought to be attached, 

(1) ffdp'ny Mobun Somoddar v Gopal, 8 17 M. 67, CS (1693) which deals also with 

C 479 (18^2) pnncipio on which amendment should 

(2) Gopiil Sab V Jantu Koer, 23 C 217 bemada, Jiwat Duhe r Kali Charan Bam 

(1S93), distinguished in Mathura v Mosst 20 A. 478 (1690), where it was also ruled 
Auurago, 14 C VV N 461 (1910), andaee that an application baving once been ad 
Musarafp Amir, 15 C VV N 71 (1910) miltod tho date of a subsequent amend 

(3) HuUn Chand C T C C43 ment would not, by reason of such amend 

(4) See Asgar Ah v Troilokya Nath ment, become the date of the application. 
Ghosh 17 C 631 636, 611 (1690), Mac (5) Sahmullah t Sainaddi Sarl^ar, IS 
gregor r Tanni Churn Sircar, 14 C 124 C I. J 638 (1913) 

(1867), Satfappa Chetfi t> Jogi Soorappa, 

3 X 



912 


THE CODE OP CIVIL PROCEDURE, 


iinsT Scu£B 
0 21, r 17. 


kave Qxccution uaa one to be ucder tliis section, and not sect 17, ante {!) 

Most of tkeso cases weio decided poor to tie amendment of sect 211 (now 17) 
by Act VII of 183S according io which the Court determined \^ko was tke 
representative of a party Accoidmg to the contrary and more recent view, 
the order la made under sect 47, ttSile,{2) though this rule may afford the ratto 
decidendi, {3) and is therefore appcalabJe,{4) and this appears to be the law now 
And though an appeal may ho, the Madras High Court has held that the right 
of suit has not been taken away, as the words “and not by separate suit” in 
sect 244 (now 47) did not, it was said, apply (5) Sed ju now after the amend 
ment of clausa 3 in that section 


».] 17. (!) On receiving ai) appbcation for the execution of* 

Procetore on lecoiv.ns ^ <3“'“ as V'omded by rule 11, sub rule ( 4 
application for execution the Court »hall ascertain whether such of the 
of decree. requirements of rules il to H as may be 

applicable to the case have been complied mth , and, if they 
have nob been comphed >vith> the Court may reject the application, 
or may allow the deject to he remedted then and there or ^nthin 
a time to he fixed by it 

(2) Whae an apphcalton is amended under ihe proimons of 
sub rule (7), it sltafl he deemed to have been an application tn 
accotdance with law and presoded on the date leJien it uas Jtist 
presented 

(3) Every amendment made under this rule shall be signed 
or mtitaUed by the Judge 

(4) When the apphcation is admitted, the Court shall enter 
m the proper register a note of the apphcation and the date on 
which it was made, and shall, subject to the promstons hereiuafier 
contained, order execution of the decree according to the nature 
of the apphcation 

Provided that, in the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as 
may be, coirespond with the amount due unde) the decree 


Amendment — An application, i£ perfect m foim, is 'idmitted, ^lld au 


(1) See remarks m Badn Nm»io v Jst 
Ai3licaDi8,16 A ASS.atpp 480,490(189*), 
oa tlis cases there cited, and Sobha Hibce p 
J lirza Salthamut, 3 C 371 (1878) , Sambaaiba 

V Srinivasa, 12 Sll{!889), Shcorsj Sin^ 

V Amin ud dm khan 20 A G39, 642 (1898) . 
or suhstitatmg the assignee, hlcgb Narajaa 
Sing V Radha Rrasad Sing 4 B L> B A C 
200 (1370) 

(2) Badn Lorain r Jai Kishtn Das, 16 A 
Ibl at i>. *90 (ibJl). 


(3) 7 Alla Bhagua Porshad v Hol!o«aj, H 
C 3S6.aep 393(1885) 

(4) BadnXaraini’ JaiAishenOdS, 

Ganga 3Das Seal v Yahub All Dobashi, 27 C. 
670 (1900} , Krishnama Cfaanar v Appasami 
Sludaliar, 25 M S45 (1901) , Bommanspati 
Vecreppav Chmfakuuta Srinivasa, 2011. 264 

(1902). Hriday Rant v B^iiari Lai. H 
C W N 239 (1D06) 

(5) Bcaiiuaaapati Vesrapi>a v thinla 
Luntft Scmt\as4, 26 Jit .01(1902} 
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orilcr IS luiiiU'iluUlj tranloJ (o fxcculc tlic drcKo beet JI5 «»f tlie list Code, 
uhicli tlic rule rcpbccs, pro>id(U tliiit th<* Court sliould reject such npj heat ions 


to prevent the Court Iroiii extendmg the limo for amendment (1) If amended, 
the apjhcvtion was admitted and the Court proceeded to order execution 
according to the nature of the application Tjio rule, m the first place, 8ul>- 
stitutcs for the term *' a»ic»i led the pliri*-c the ‘ drfett to le rcit (died ’ because 
the first term does not cover the teinedviiig < f a defect such as the omi non to 
proilucc a copj as required Iij r 11 thml tub seetion \» regards the subject 
matter of the second sub *ection of this rule it w is ongimllj (in order to meet 
various difiicultics which were rai id regarding defective aj plicationn) j ropored 
to enact lliat until an application retumni under tins rule was prc'cntcd with 
such amendments as the Court might have required it should not be deemed 
to bo in accordance vrilh law This was proposed m view of a decision of the 
Cvlcutta High Court (i) Tlic Select Committee however, rejected tins pro 
posal and have relaxed the stringencj of this rule and have allowed the opplica 
tion to date back to the time of its original presentation on the Imcs follovrcd in 
connection w ith plaints It was proposed to enact that when once on application 
had been admitted it was to be deemed to be in accordance with law for tho 
purpose of limitation, even though it vras eventual!) dismissed after hearing tho 
parties On the other hand, to prcventdismisnls for defect of form not aficcting 
tho merits, it was proposed to allow tho Court even oftcr admission to allow ony 
amendment not converting an application into one of another and inconsistent 
character The suggested additions, however liavi, not been made Tliough 
under the previous Code, applications for execution were often allowed to bo 
amended without objection as to tho Court s competency to allow it (3) it was 
a matter of doubt whether tlic Court Imd any power to amend alter admission 
and registration (4) In a recent ease where within a short time of the cxpirn 
tion of the period of limitation a decree bolder applied under this rule for 
leayc to file a list of immoveable properties, and Ins application was granted 
but the list was not filed till after the period had expired it was held that the 
pioceedings in execution were barred by limitation (5) 

“ Value of the property attached ” — \aatule, the Court has mcxpaite 
applications little material on which to determine how much of tbo debtor a 
property should be attached If more is attached than ought to be attaclx d, 

(1) Kanuny Mohan Somodilar v Gopal 8 
C 479(1882) 

(2) Gopal Sah V Janki Koer 23 C 217 
(1895) distinguished u» Mathura e Musst 
Anura»o 14 C W N 481(1910). andsee 
Musaraft- Amir 16 C W N 71 (1910) 

(3) Hulcm Chaad C I* C C43 

(4) Seo Aegar Ah v Troilohya Nath 
Ghoflh 17 C 631 636 641 (1890) Mac 
gregor » Tarmi Chum rear 14 C 124 
(1887) Sattappa C3ietU v Jogi Soorappa 

'A ft 


17 U C7. f3 (1893) which dcaU alw) wiHl 
tho pnnciplo on vrhich amen Jme»t tii< vl / 
bo made Jiwat Duho t> K^U ( i ojinf (lititff 
20 A 478 (1800) wliure it wa# u/ / /■///. / 
that an application larlig J t// /, j 
nutted tho data of a y j 

ment would not, I y m f i- / 1/ i, I 
ment, bccom. ll ' f <,1 ,^1 

{5)Sa)nulIal, . /* 

CLjnH<|{U4) 
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the judgment dchtor can and ought to come in ami ask that the attachment 
should be 'Withdrawn from some particular portion of the propoitj Even if 
the order for attachment is 'wrong and exccssuc under this rule, the attachment 
as actually put is not without jurisdiction or mill and void (1) 

wi 18. (I) Where ajjplicatiom are made to a Court for the 
Execution m case of cxccution of cross decrees in separate suits for 
cross-decrees. payment of two sums of money passed 

between the same patties and capable of execution at the same 
time by such Court, then — 

(a) if the two suma ate ec[ual, satisfaction shall be entered 

upon both decrees , and 

(6) the two sums are unequal, execution may be taken out 
on\y by the holder of the decree for the larger sum 
and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smallei sum 
shall be entered on the decree for the largei sum as 
well as satisfaction on the decree foi the smaller sum 

(2) This rule shall he deemed to apply where either pvirty is 
an assignee of one of the decrees and as well in respect of 
judgment debts due by the original assignor as m respect of 
judgment debts due by the assignee hnnseB 

(5) This 1 ule shall not he deemed to apply unless — 

(а) the decree holder in one of the suite in which the 

decrees have been made is the judgment debtor 
in the othei and each party fills the same charactei 
in both suits , and 

(б) the sums due under the decree are definite 

(^) The holder of a decree passed against several persons jointly 
and severally may ticat it as a cross accice idation to a decree 
passed against him singly in favour of one or more of such persons 

Illustrations 

(o) A holds a decree against B for Ba 1,000 B bolds a decree against A 
for the payment of Rs 1,000 in cose A fails to deliier certam goods at a future 
day B cannot treat bis decree is a cross decree under tbis rule 

(b) A and B co plaintifis, obtam a decree for Bs 1 000 against C, end C 
obtains a decree for Rs 1,000 against B C cannot treat his decree ns a cross 
decree under this rule 

(c) A obtains a decree against B for Es 1 000 C 'wiio la a trustee for B 
obtains a decree on bebalf of B against A for Bs 1 000 B cannot treat C s 
decree is a cross decree under this rule 

(d) A, B, 0, D and E are jointly and setcrally hnhle fur Es 1 000 under a 


(1) Soralji rdulji V Gorml Bamji IbB 91(1801) at pp IHandllS 
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itcrci oLiToiik-J hj F .1 oltaint a decree for Rt 100 ajjin*! F t\nj}j and apjUa 
jor cjTCutwn to Oe Court i» uhicJr tl e joint-decree u Z<fift 7 cjeculrJ F way treat 
htjoiij decree ai n croi> 2 *</fcr«; under thit rule 

Applicability — ^Thc rule contemplates that where a decree is sought to 
be bet oil against another, the decree igainst which the set oQ is a^ked fur must 
bo lieforc the Court fur execution (1) A judgment debtor is entitled to set 
off a dcercc whether the judgment creditor maj or maj not intend to object 
on apjx-il to the judgment debtor a decree, for a eltcrcc is a decree till it i? 
rcMrscd whether it Iw apjKalcd or not (2) Should either decree be rc\crsed 
in aji^K-al the decree of the Appclhte Court con then bo executed (3) The rule 
docs not preclude a claim of set off of a sum due on a decree which ih not undir 
execution, the rule biing inapplicable to such a east (1) The (ransferte of a 
decree holds subject to equities eiiforeenhlc against onginnl hold«r (sect 49) 
The purchaser of a dtcric against vehicb a cross dterce ma> be set off takes his 
decree subject to the set off (S) Where there were cross dicrtcs and one of the 
decree holders was, bv an order of Court, made with the consent of both parties, 
bound in executing his decree to set off the amount of the decree against him 
Md that it would be inequitable to allow fho other decree holder io obtain 
execution lO full without setting off the amount decreed against liim (C) In the 
under mentioned ease a course was adopted which if not strictly m accordance 
with the letter, was in accordance with the spirit of this and the nest rule and 
at all events should be allowed on pimciplcs of natural equit) (7) 

“To a Court”— That is the Court to which the application is made for 
execution and which is dealing with the case as to wkcthir execution shull )>« 
issued or not (8) The former section contained the words "produced to tie 
Court ’ This would seem still to be necessary as if all the decrees arc not pio 
duced to the Court it will not ha'c jurisdiction o\et them all 

“ In separate suits The insertion of these words is inUiukd Ui show 
that for the purposes of execution a counterclaim is not a scparati a<ti u {j) 
This rule deals with cross decrees and not with cross claims unlir one linjc 
That 13 provided for by the next rule (10) 


(1) Cbs]inal Das v Lai Dharam Singb 24 
A 481 (1902), followed in Ponnusaoiy t 
Doraiaamy, 32 M 330 (1909) 

(2) Uuro Pershad Hoy V Shama I’ershad 
Roy. 6 W R Miac C2(18CC), Shco Pro 
sunno Singh v Bhib Lai Jha 1804, W R 
Miso 1 

(3) Sheo Proaunno Singh r Blub Lai Jha, 
$ipra, butwhcrethcrehasb caconsent sco 
Gupinath Roy ti Dmabandhu Nandi, 3 
R L R app 02 (1809) 

(4) BharatJi Prosad v Ramcahwar Kocr, 
SOWN 118 (1903) 

(5) Nundo Cooniar Buksheo v Koonjo 
Kishore Roy, 0 W R Misc 73 (1806), and 
SCO Kristo Bamani Dasseo v Kedar Nath 
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“ For the payment of two sums of money.” — A decree dr cting 
recovery of a certain sum of money by sale of land but not directing payment 
by the defendant was held to be for the payment of money (1) 

“ Capable of execution ’* — So where a decree declared that it should not 
be executed until wanlat bad been ascertained, and this had not yet been done 
it was held that the decree was not in a position to be executed, and as it could 
not bo executed it could not he set off against the other decree (2) Ihc Code 
of 1859 only appbed to decrees of the same Court or decrees sent to one Ccuit 
for execution (3) 

“ Execution may be taken out ” — ^Process should only issue for the 
difference Wh^r , however, process was allowed to issue for the smaller sum 
it was held that the irregularity did not render subsequent procecduigs null 
and void, nor was it sufficient to justify the setting aside of a sale in 
execution (4) 

Assignee — It was for some tunc a subject of controversj, •ulietlicr in 
the ca^o of decrees, both of which were m existence but not jet set off one against 
the other upon the assignment of one of them the right to set off still subsisted 
as against the as&ignce That question was finally decided m favour of the right 
to set off (5) 

Parties must be the same and the sum definite —Sec as an illustration 
of this cases cited (G) A strict adherence to the language of the section m the 
lart Cod'* was held to tend to simplify the rule, although it would contract its 
operation (7) The fourth sub clause however, now makes it clear that the 
holder of a decree pa^tsed jomtly and severally against several judgment debtors, 
one of whom holds a decree passed against such decree holder singly, may treat 
hiR jomt decree as a cross decree (8) 


1 19 Where ajjpUcahon i$ made to a Court for the execution 

- . . of a (decree M»(fer«j/nc/t two parties are entitled 

Execution in case of J . i .r 

cross-claims under same to recover sums of money from each other, 
then , — 

(a) if the two sums are equal, satisfaction for both shall be 
entered tipon the decree , and, 

(5) if the two sums are unequal, execution may he taJ en out 
only by the party entitled to the larger sum and fdr 


(1) Knalinan Vcnkatapathi 29 M 318 
(1905) 

(2) JuddooNatliBo^v Bam Buksb Chat 
tangee 7 W B 635 (1887) 

(3) Girish Chandra Lalun t Pakir Chanil 
B L R,!* B 503(1806) 

(4) Revra Mahtcn v Bam Hishea Siogh 
131 A 106 14 C 18(1880] 

(6) KnsU) Bamani Doaaee v Kcdai Nath 
Chalaavarty 16 C 019,621(1889) 

(6) hloulTie BczaooddocQ v ^zloosissa, 


5 W R 12 (1866) , and sea Guish Chundra 
Ijahooiy i> Koomaiee Pabea 1 W R Misc 
23 (1861} Bhagawani Kunwar v I^la Baij 
Nath, a B L B 84 (1868) Tata Chand 
Ghosh V Anand Chandra Chowilhrj, 2 
B L E 110(1868) 

(7) Hury Dojal Guho « Dm Dojal Gnho 
9 C 470 (1883) see Moih Dhar v Parsotam 
Das 5 A 91 (1878) 

(8) See Raju Suth Das v Tata Ram 14 A 
339 (1892) 
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io much onij rcimuns ajtir tluluctimj (/a umllcr 
:>um, itnd sati^faLtiuii foi tiic smaller bum shall ])U 
entered j/^wh the decree. 

Cross claims. — *1 his rule procicds uuthu same principle us the lost, apply* 
lu^ not where, there are s(.\rral dccrc.es but ouo decree onU All that the decree.* 
huldcr IS entitled to enforce cxccutiuu uf is (ho diilcreuco between the amount 
found recoverable b) hmi and the amount which the judguicut debtor is entitled 
to recover against him (1) Ihc rule is not lioiitcd in its application to eases 
m whicii the reined) of each part) against the other is of precisely the same 
nature (1) Thisrulc docs notapplytoacasc of pre-emption but oidy to counter- 
claims in suits fur moiioy . but the principle on which it is based is apjihrablr, 
and under an order to deposit the purchase monc) costs maybe deducted (3) 

20. The ■pronsioiis contained in tuIc;> 16 and l'> shall ajyphj 
Ciosa-</«rcea and lo dccTccs for Sale iH enforcement of a mortgage 

cross claims in mart Qf charge. 

Qags suits *' 

Mortgage suits ^Thu rule is new It u inserted in order to make it clear 
that the provisions as to cross decrees and cross claims upply to the case uf 
mortgage decrees (4) The rule also incidentally makes it clear that the expression 
" decree for the payment of money * and other siimlur exiucssions m the Code 
do not include a decree for sale m enforcement of a mortgage or cliargc 

21. I’iic Court may, m its discretion lofusc execution nt [8.23 
S/oi»/w/ieou> execu- the same time against tbcjpeisou and property pj?' 

t/on of the judgment-debtor 

Execution against person and property — It is discretionary with the 
Court either to grant or to refuse execution at the same time against the person 
and property of the judgment debtor \n appeal, however, has been held (5) 
to he on the question whether this discretion was properly exercised 

22. (1) \Yhere an application for execution is made — f*. 24J 

K«ut« to show coos. (“) '“ore than one year after the date o£ 

against execution in the dccreC, or 

ceitain cases .against the legal representative of a 

party to tlic decree, 

(1) Sm Gmbala Dcbia V Sm Kaiu IUiim, (3)nbni Gopal Suran, 6 A S51 (18S4) 

SOWN 497 (1900) . Jugo Mohun Buksbie ( 4 ) Se« Nagar Lil v Ram Cbaod, 33 A 

V Soorcuiiionath Roy Choitdhrj, 13 W R 240 (1910}, m which it uaa held tliata Court 
lOG (1870) , Amjad All IChan v Syad Fazal may set oQ a Bimplo decrou lor recovery of 
Hosscio, 19 W R 187(1873) money against a dccrco for recovery of 

(3) Bhagwan Singh v Ratan, 10 A 39S money by enforcement of a charge 
(1804), Sankara Mcnon v Gopala Pattar, (5) Chena Pcmaji ti Ghclabbat l\aiandas, 

23 M 131 (1891), disa from ICalka Prasad 7B 301(1883) 
t RamUin, 5 A. 273 (1833) 
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llio Comfc executing the dectee £>hall j&sue a notice to the 
ferson against A\hoin execution is applied for xequinng him to 
show cause, on a date to be fixed, why the decree should not be 
executed against him * 

Provided that no such notice shall be necessary in con- 
seqyence of more than one year having elapsed between the 
date of the decree and the application for execution if the appli- 
cation ts made uithm one >car fiom the date of the last order 
against the party against whom execution is apphed for, made 
on any previous application for execution, or in consequence 
of the apphcation being made against the legal icpresentati\c of 
the judgment-debtor, if upon a previous apphcation for execution 
against the same person the Court has ordered execution to issue 
against him 

(2) Nothing in the foiegoing sub rule shall he deemed to fre- 
clude the Comi from issuing any fiocess in execution of a deciec 
without issuing the notice thejchy prescribed, if, for reasons to be 
rccoided, if considers that the issue of such notice Mould cause 
tmrcasonahJe delay or uould defeat the ends of justice 

Notice — lliia rule is matemlly eltercd Clauses (o) aud (6) iro tLc baiuo 
18 in the last Code The lixplanation to the corresponding section (2J8J of the 
last Code has been omitted and the second sub section inserted, as it was repre- 
sented that e> en m the cases referred to m clauses (o) ind (&) issue of the notice 
may involve an unreasonable delay or defeat the ends of justice The Courts 
have thus been given a discretion m the matter AVhcrc a judgment debtor 
appears and contests the decree holder’s right to ciecutc his decree he cannot 
object that no notice was served on him (1) The notice should be addressed 
to the widow of a deceased Hindu who held joint undivided property along with 
his brothers for it must be as quast separate property that the attaching 
creditor had a claim to it (2) As to proof of service of notice, see below (3) 

As to whether the issuingof noticeactsasaxcvivorwithmthemeamngofart ISO 
of the Limitation Act, (4) and as to the time provided for by art 179, (D) see cases 
cited The judgment creditor should ask for the execution of the decree and 
not for the issue of a notice, it being the dutj of the Court to issue the notice (6) 


(1) Grish Cliaudra Btunerjeo v Bliaooo 
Motee, 11 W B 320 (1809) Aa lo whero 
the objection can be taken, Bee Sribarj^ 
Vundal t> Ifuran Chowclhry, 13 C 257 
(1680), but SCO Sripati v Belchambcrs, 15 
OWN 001(1910) and casea there cited 

(2) Nanabhai v Janardhan, 10 B 637 
(1892) 

(3) Binjolft Soondurco v Kalee Xisben, 
22 W R 5 (1871). Meer Ix)olf Jill i Aboo 
B»bco, IS H R 203 (J871) 

(1) I^lla Moiiohur Haas v I ultch Chand, 


7 C W N 793 , 30 C 079 (1903) , Ramesh 
vntr V Ratishnar. 17 C L J 125 (1912), 
Khosalv Uiiladdi, I4C W N 117 (1909), 
Sitepativ 5haiDaIdone,15C L J 123(1010) 

(5) Damodap v Sonaji, 27 B 622 (1903) , 
Xod^sBurScQv Mohim Chandra, 6 0 W N 
556(1002), Govindv Dada.28B 410(1904), 
Raten Chand v Dob Xatb, 10 C W N 303 
(1006) , ClieruTath Thalangal v Norata Tba 
langao 30 M 30 (1900) 

(6) Gooroo Dasa v Modhoo, C W R MisC 
98 (1866) 
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U Jicitlar iiattj •n)iK?ar5 on the daj un wLtch tho nuticc uiukr llna lulc la 
iiiajc rcturnalle the apilication for execution cm be dumiwd (!) Undtr the 
la'.t Code It was held that the issuing of notice uaa a coiiditioti precedent to tlic 
valid ciecutioii of a decree m casen falling withia clauses (o) (2) nnd (h) (3) 

M«rc rcocntlj, however, the l*riv> Council held that where the debtor and hia 
estate wire nude propcrl) subject to the decree, the fact that notice was given 
to the wTong ivrson and sale took phec without notice to the legal representative, 
though constituting a nutoiial imgulant) did not ruuler the judicial sale a 
iiuUit} (4) Wliirc a defendant resiiondcnt dies before judgment m apjical is 
J.roaouuced, it nia} be cntircd nunc fto lute and tbt decree may be executed 
under this and cognate sections against the hciri of tho deceased without placing 
them on the record (0) \n application to sot aside a decree on the ground that 
the notice had not been served under this rule must bo made under sect 17 
and notunderr 00 of Ihu order and can on!} suetcod oniroof that tho omission 
to serve the notice caused substantial injury to the owner of the projwrty sold (0) 

“ Court execuilng the decree It was held under the last Code that 
though the notice under sect 218, comsponding with this rule must bo issued 
by tho Court to which the decree was transkrted for execution, the appbcation 
to execute against a legal representative should be made to tho Court which 
pa acd the decree (7) But an omission to apply to the latter Court was held 
to bo a mere irregularity (8) It has been held under the present Code that a 
notice under this rule is not required to be issued upon an application for transfer 
of a decree, and that such notice must bo issued by tiie Court which has stizm 
of the application for execution, whether U be the original Court which made tho 
decree or the Court to which the decree has been transkried for execution (9) 

23 (1) Where the persou to vvlioui notice la isaued undei [s 249 

Procedure alter i**ue ^Lc last preceding rule does not appear oi 
of notice. does not show cause to the satisfaction of the 


(1) TuUramt Bh»rftiu,20B 041 {1895) 
duieentcJ from m Kumed v Pnieanna 40 C 
45 (1012) 

(2) Suhdco Pandey v Ohosoram 

21 C 19 (1893) [negUct to muo a notice 
under cUuso (a) Titifttcs the sale snd it 
makes no difference that the auction pur 
chaser is a third party and not the decree 
Jiolder] 

(3) Gopal Chundcr v Gunamoni Passce, 
20 C 370 (1892) , Imam un nissa tr Leakat 
Husain 3 A 424 (1881), Ramessun Dassco 
c Doorgadas Chatterjeo G C 103 (1880) 
LravaV Sidramappa 21 B 424(1894} where, 
however Parran C J , considered tho pro 
cecdiDgs Totdahlo and not void. In Sbeo 
Irasad v Hira Lai, 12 A 440 (1889) tho 
caso nws distinguishable, bccauso death took 
pluco after aiUchment and before sale and 


(ho attachment did not abato 

(4) Malkarjun ti Karbari 25 B 33" s t 
2 Bom L U 027 (1900) Lcima Vshton v 
Madbahmorn 14 C W N 500 (1910) 
Lakabmi v Sris, 13 C L J 162 (1010) 
Bepin Bchory u Sosi Bhusan 18 C L j 
028(1013) 

(5) Bamacliarya ti Vnantatharja 21 B 
314 (1805) 

(6) Kumed Beua t Prasaima 40 C 45 
(1912), Lakshmi v Sns 13 C L J lQ_ 
(1910) 

(7) Hira Cband Harjiran Das v Kastur 
Chand Kasidas, 18 B 224 (1893), Swauii 
natha v Vaulyanatha 23 if 466 (IDOo) 

(8) Sham Lai Pal v Uodhu Sudan Sircar, 
22 C 558(lB9a) 

(9) Sreci>ati V Sbamaldouc, 15 C L. J 
122 (1910) 
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Couifc why the dccice should not he executed, the Court shall 
Older the deciee to ho executed. 

(2) WJie)c such person oHcr3 aii}'- objection to the execution 
of the decree, the Court shall consider such objection and male 
such Older as it tliinlkS lit. 


has contributed by bia own conduct to liis being placed in the position m which 
he finds himself (1) 

“ Offers any objection — ^Vhen a petition of objection (which, it has 
been held need not be verified (2)) is presented under this rule the Judge is 
bound whether o da} for hearing has been filed or not, to fix a day for con 
’,id»‘rauon of it and (e\cn if the petitioner is not present either personall} 
or by a pleader) to consider those objections, and to pass such orders as may 
he just and proper for it might be that the grounds of objection raised would 
be of such a nature as that the Judge m-t^hXpnma facte, aud ivithoutgoingfurther 
into the case see reason for not proceeding with the csecution (3) 


process for cxccuiton 

.3 24 (i) When the piehminary measures (if any) required 

foregoing rules ha\e been tahen, the 
^ Court shall, unless It sees cause to the contrary, 

issue its process for the execution of the decree 
3 {^) Every such process shall hear date the day on which it is 

issued, and shall he signed by the Judge or such officer as the 
Court may appoint in tins behalf, and shall be sealed with the 
seal of the Court and dehvered to the proper officer to be executed 
(?) In every such process a day shall bo specified on. or before 
which it shall be executed 


Issue of Process — This rule amalgamates with some alterations sects 
3S0 and 251 of the last Code, the fiibt of which sections was amended by sect 
S t>i Act VI of 1886 by the introduction of the words ‘ subject to the pro 
usions of sect AandS-itfB,** viuchhA^ebecxinovr omitted Sects 245Aand 

2i5 B are now sect 56 and r 37 of this order respectively Probably the words 
“ subject,” etc , were omitted as unnecessary, as this or any other provision 
of the Code must be subject to other provisions contamed in it For the word 
‘ icarraiit ’ the word “ process " has been substituted as being mote exhaustive 
-ind familiar It was pointed out under the last Code (4) that though m cases 

(1) Iti. Tt Sanwcl Cochrane, 14 B L B (3) RaibulJub Saha v Rnmsudoj Ohosc 
330(1S75) jB L B.ArP C0(IS7O) 

<3) b«nt Gojwl Chundcr v Jugut Indur (4) DhonksI Singh r IhaLtarSmgh, 1<> 
iluijHaroe 8 t\ K £00(li><57) 84(laM) atp 94 
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ofUiviiccKi. lioUi.rsiicfiulttlii.U)\irtii«gl»t uiiiUrstt JoM biisjK ml tin ibsijc 
V ( it-3 \T:LrrAnt, that courbc, i! adopted uid not li i%r dii] ( Mil ol the a] j lie a 
tion for execution which would still remain Undispo^ 1 of in the register of 
]Kndin^ cas''3 V distress warrabt issued Under th Public Demands llecoscry 
Vet, uhich has Itcen extended bejond the original date of rLluin but docs not 
b ar on the face of it the altered date, is not a legal waiTiiiit tinder this rule (1) 
bee now as to default, r 07, 

It was held under the preceding section that a day liad to be s{)ccihcd on 
Of before which it was to bo executed and after that date no lauful order was 
in fo oc (d) If the process is not signed by the Judge or othir ofhe r it is bad (3) 

The execution of the process nuy be delegated to another by the oOiccr to whom 
It is addressed the ssords to he eiaruUtl* seeming to imply that it was not 
intended that the “ proper oJJLcr should himself execute all warrants sent to 
him (4) Vn ufheer cannot arrest without having the warrant in his | osscsston (3) 

Vs to proof of execution (6) see below 

25 (1) Tilo officer entrusted with the c’cecution of the C» 343 in- 

Eadorstment on /ro proccS3 shall cudorsc thereon the daj 
c«* and the maimer lu, which it was ci.ccutcd, ofzsij 

and, if the latest day specified m the process lot the letmn thereof 
has been exceeded, the reason of the dcia) , or, if it was not executed, 
the reason why it was not executed, and shall return the process 
with such endorsement to the Court 

(2) ]yiieTC the endorsement is to the effect tint such officer 
IS unable to execute the 'process, the Court shall txanuno him 
touching his alleged inability, and may, jf it thinhs fit, summon 
and examme wtnesses as to such inability and shall record the 
result 

Eudorsement on process — Act VIII of 1850 sect 273 ThcNazircan 
delegate the execution to a subordmaic officer by endorsing his name on the 
warrant If the endorsement is irregular it does not invalidate the arrest (7) 

In a recent case m the Calcutta High Court it has been held that ‘ the officer 
cntiustcd With the execution witbm the meaning of this rule is not the Nazir 


( 1 ) SheJth isasur t Emperor 37 C 122 
(1909) 

(2) Anaoda Lall Hera v A iQ C IS 
(18S3) and see Abinash Chandra Aditja v 
Ananda Chandra Pal 31 C 424(1901) and 
see Sheikh Nasur v Emperor 37 C 122 
(1009) 

(3) Bam Dayal e Hlahtub Chand 7 A COO 
(1835) It cannot however bo said that 
because a signature was confined to imtials it 
was not tho duty of the off cor to execute iho 
warrant It v JaoLilrasad 8 A 293(1886) 


(4) Abdul Karim e Bultcn Q A 38o 
(1884) Dharam Chand Lai v It 22 C 590 
(1895) Sheo Progash Teiari t Bhoop 
Naramlrosad 22 C 7o9 (1895) 

(5) R V Amar Kath S A 318 (1883) 

(6) Mohunt Megb Lall v Shib Pershad 
Jlod 7 C 34 (1881) and cases (hero cited. 

(7) Abdul Karim v Bull n, G A 38o 
(1884) Dharam Chand Lai v R 22 C 59Q 
(1895), Sheo Progash Tcwari v Bhoop 
NarainProaad 22 C 7o9(lS95) 
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but tbo peon (1) In this case the peon had been directed by the Nazir to attach 
certain property within a certain tune and had executed the warrant after the 
time had expued , and it was held that ho had porscr to* do this heciusc Ins 
authority was derived from the Court 


Statj of exccutton 

I 26. (1) The Court to which a deciee has been sent foi 
When Court may stay execution shall, upon sufficient cause being 
execution. shown, stay the execution of such decree foi 

a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was 'passed, or to any Court 
having appellate jurisdiction in respect of the decree or the 
execution thereof, for an order to stay the execution, or for any 
other order relating to the decree or execution ^\hlch might 
have been made by such Court of first instance or appellate 
Court if execution had been issued thereby, oi if apphcation for 
execution had been made theieto. 

(2) W/ie»e the propeity or person of the judgment debtor 
has been seized under an execution, the Court which issued the 
execution may order the restitution of such pioperty oi the 
discharge of such person pending the result of the appheahon 

(3) Before making an order to stay execution or for the 

Power to reouite se- property oi the discharge of the 

curiiy from, or Impose judgraent-debtor, the Couit may require sucli 
conditions upon, judg- security from, or impose such conditions 
® upon, the judgment-debtor as it thinks fit 


stay of execution — Ordinarily a debtor once discharged after arrest 
cannot be re arrested in execution of the same deciee (2) Under the former 
(as under the present) Code, execution was stayed on the application or objection 
of the judgment debtor, to enable the latter to apply to the Couit which passed 
the decree, or to a Court having appellate jurisdiction in respect of the deciee 
or ita execution This is necessary both to present precipitate execution when 
the decree itself or some order passed in execution is stiU under appeal, and also 
because the Court to which the decree has been tiansfeiied for execution had no 
jurisdiction to decide certain matters It has been held that an applicant can 
exclude the period of stay (even if the order only relates to a part of the decree, 
as, for instance, recover) of costa) in computing the period of hmitation (3) 

Security and conditions — Wheie a condition precedent iS infringed, 
execution must continue as a matter of course, whereas conditions subsequent 
may be enforced lihe decrees It has been held that an order for security m 

(1) Subed Ab V R , 40 C 849 (1913). C57 (188C) , /» re Bolye Ciiimd Dutt, 20 C 

diatmguialuug Dharam Chand Lai v B , 22 874 (1893) 

C 500 (189o) (3) Bai Uyam v Bai Ruxiuaui, 38 B. 

(2) Secretory ol State t> Judah 13 0 bS2, 1B3(1913} 
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6t4} utcxcciitiuu 14 nol ap^iolaLli , for il in not uit order dctcrniiiiing tlic rights 
u{ tlio partip*, und ts neither an order uitltin tncDiung u{ bcct 17 nur a demi 
Within meaning ol&cit 2(1) 


27. Xo orJcr oj icslilulton or discharge undci rule jo shall (s. 24i.] 
Uaimiy cf Judgment- prevent the property Of person o£ a judgment- 
deworftuebarsoi. debtor from being retaken in execution of the 
decree sent for execution. 


“ Shall prevenL" — ^Ihc ^\or(l^ ** order of r^'fltlulion " hfl\L been added to 
bring the rule in conforiuitj with the nordiiig of the bicuud cliuw of r 20 
Orduian)} a debtor once di'.tharg*. d altc” aircbt cannot be rt am. bted in cxccul ion 
of the bailie dicrcc (2) It Ins, however, aUo been held, distinguishing the first 
and di&M^utmg from the second of the eases cited, that though th Code sjicci 
lically pruvidta for retaking of the person under certain defined '•ucuuistam.cs, 
It does not follow from this that a s eond arrest is in all cm umsf iik cs forbidden (d) 
In any ease this rule creates a siKcific exception 


28. iUiy order of the Court by which the dctieo was passed, t*. 243 ] 
^ - n t. Of Court of Appc.\\ as aforesaid, in 

MisedSecreeW Appeib rolatiou to the execution of such decree, shall 
uw Court t« bo btndifli be binding upon the Court towhich the deerto 
upon Court applied to. execution 


“Binding”— The transfer of a decree to another Court for cittutiou 
amounts to a q^iahfcd delegation of the iiowcra possessed by the Court that 
passed the decree, in discharging its functions relating to the execution of that 
decree Such delegation is, however, not complete, nor docs it entirely divest 
the Court which transfers the decree of its powers and functions ‘‘ m relation 
to the execution of such decree,” for under r 2b and the present rule the highest 


See sect 42, ante 

29. Where a suit is pending in any Court against the holdei I*. 243 ] 
of a decree of such CJourt, on the part of the 
m|*suif bettt'een’decre^ person against whom the decree was passed, 
holder and judgment- the Court may, on such terms as to securiUj 
or otherwise, as it thinks fit, stay execution oJ 
the decree until the pending smt has been decided 

(1) Saraawbtt Barmama v Golap Das Chander blohan Misaer, 23 C 123 (1895) 

Barbian, 41 C 160 (1013), DcoLi Nandan [Uiemleb conditional cot only on arrest but 

giogbo Bansi Sin^h, 14 C L.J 35(1911) also on uspnsonmeat under arrest] 

(2) Secretary of State v Judah, 12 C 053 (3) Shamjl v Poona, 26 B 052, 059 (1902) 

(1880), /n K Boylo Cband Dutt, 20 C 874 t4) Ghaxidinv FalirBabsh,7A.73,70,77 

11893), dist. in lUjcndro Xaram Roy v (1884) 
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Stay pending suit — ^Ibc jifovisioiw ol this rule arc IiuuHii lu btaying 
cvecution, and have no reference to a caie Jii which oxcculion has already been 
earned out and the decree holder placed la possession of the property decreed 
to him (1) It ^v^3 held under the lost Code that the section was not limited to i 
Court executing its own decree (2) An ap|)cal lies from an order btaying execu- 
tion (3) The rule refers to the parties to the suits pending or about to be executed 
Execution cannot he stayed on the ground that a stranger to the decree impeaches 
it on the ground of fraud He should file a suit and obtain an injunction for the 
purpose (i) An award filed in Court under sect 11 of tho Indian ilrbitration 
Act IS nothing more than an award, although it is enforceable as a decree, and 
execution of an award cannot be stayed under this rule (5) 


Mode of excculio i 

] 30 Every decree for the 'payinent of iiaoney, includiiu} a 

Decree for payment o/ decree for the 'payment of money as the altenia- 
tivo to some other relief, may he executed hy 
tho detention in the civil prison of the judguicut-debtor or by the 
attachment and sale of lus property, or by both. 


Imprisonment —This rule, as itappcared insect 201 oi the Code oi 1882, 
was a repetition of that ID Act X of 1877, the latter being the saire as sect 201 
of Act VUI of 18v9 though differently expressed and ainph/jiDg the expres- 
sion “ decree be for tnoney ” in the earlier Code In the C^e of 1882 it com- 
menced “ Btery decree or order iiredtng a poity lo pay money as compensation, 
or costs, or as the alternative,' and included the terms " enforced " and *' vnptison 
ment’’ foi thp present “ executed" and** detentionin the civil pnson'* 

“ For the payment "—A dccrco for rvnt, -without charging any property, 
against a putnidar may bo executed as a decree for money , (6) while a decree 
for maintenance payable monthly stands on the same footing as a decree by 
instalments and may be executed from tune to time as the instalmenta fall 
due (7) 

“ Alternati-ve ” — decree for the delivery of moveable property shall 
state the amount of money to be paid as an alternative if delivery be not 
made (8) 

“ Some other relief '' — An order directing refund of nionev, awarded as 
compensation under the Land Acquisition Act and wrongly paid out, can be 


(1) Giazidm V Fakir Dalub, 7 A at 
pp 73,78(1884) 

(2) lb, at p. 77, Kassa3Ialf> Gopi.IOA 
383 (ISSS) 

(3) Ib , Sl«c} t> Itchamuyi Cliowdhraui, 
13 C 111 (1880) , Lingum KrbshoaLliupali I 
Kandula Snaramayja 20 M 300 (IbJC), 
Kjistomohmy Dossca v Bama Cbuni Nag; 7 
C W -Nf 733, 73o(1881)fi,tayolsalo pending 
adminiatratioa suit] 


(4) Purehotiaia Vithal v Puisliottaiii 
laiiwar, 8 B 032 (1SS4) 

(5) Tribhuwanclaa v Jivaociiand, 35 B 
196(1910) 

(6) Tarujiprosad v Narayan, 17 C 301 
(1889) 

(7) Pcarcenath Brohmo v juggessuroe, JO 
W B 128(1871) 

(8) O \X r JO 



1 M t-irrins* 01 wruii^s \m>oui»mi‘'. 

cxicutcd uiiJc-r t'lu rule (1) llio Coutt ixtcutiiig a tlicnc lias no power to 
direct pa)mcnt ol nUcrciton coala where Ihe decree ol tlio I’riay Council is silent 
as lo interest (2) 

“ May bo executed." — V Court should execute the decree m the manner 
applied for b\ the decree holder, (3) but it has discretion to refuse execution 
at the same time against the jKfson and projnrty of the judgment debtor, (1) 
and may m a suit for momy call upon the latter to show cause wh) he should 
not be imprisoned (5) \ woman, howi\«r cannot Ih, arrested on a money 

di cree (G) Vs to costs_n{ applications midcr this rule s^c sect 35 

"Detention In the civil prison — The High Court’s power to commit 
for contempt is unalTLCtA.d bj this Code (<) An insoUent obtaining a pro 
Uction urdir is not liable to imprisonment for arrears of iiiaintcnancQ included 
m his Mhediih (S) A suit to rccu\ei damages on account of injuries caused by 
wrongful arrest can onlj bo mamtamed if the original suit has been finally 
decided in faaour of thi, plamtifT if the arrest was made without reasonahto 
or proli ibl causoi ind the iiijuiu i « annut bo eom|H nsated by costs (9j 

31. (/) Where the decree t$ (or any specific moveable, or (* 259] 
DecTM lor spftcine for ail} share lua specific mo\ cable, it may 
moveaWs property bc executed b} the seizure, jf practicable, of 

the ino\ cable or share, auJ by the delivery thereof to the party 
to whom It has bcoti adjudged, or to such person as he appoints 
to receive dehvery on his behalf, or by the detention the civd 
prisoH of the judgment debtor, or b} the attachwenf oj his pro- 
lierty or by both. 

{J) Where any attachment under suh rule (i) has remained 
m force for six months, if the judgment-debtor has not obeyed 
the decree and the decree holder has apphed to have the attached 
property sold, such property may bc sold, and out of the pro 
ceeds the Court may award to the decree-holder, in eases where 
anv amount has been fixed the decree to he “paid as an alter 

imount, and, m other 
^ • shall pay the balance 

(if any) to the judgment debtor on his application 

(?) Where the judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to 
pay, or where, at the end of six months from the date of the 


(1) Nobm Kail Dt-bi v BanalaU Debt, 32 
C 921(1905), 20 L J 59 j 

(2) Baron Forester v Secretary of State 4 
I A. 137 (1877) 

(3) 0 XXLr 17 

(4) 0 XXI t 21 

(5) 0 XXI r 37 

(6) S 50 


(7) Martin « lAwrence 4 C Go5 (1S79) , 
Uassonbhoyv Cowasji,7B 1 (18S1) Navi 
sahoo V Narotamdas, 7 B 5 (1882) In re 
Bai Amnt. 8 B 387 (1884) 

(8) ToLco Bibee w Abdul Khan 5 C 530 
(L879) 

(9) Raj Cliunder v Shama Soondari, 4 C 
583 (1879) 
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attachment, no application to have the pioperty told has been 
made, or, if made, has been refused, the attaclimenfc eliali ctase. 

Decree for specific moveable — ^In the Code of 18 j 3, sect 200 included 
sects 259 and 200 of Act XIV ofl882 Thevrords' or for aMj share in a specific 
moteaUc or for the recoicrtj of a ttifc" and the second clause were added by 
Act X of 1877 This clause vras altered by Act XIV , and the words “ and the 
decree holder has applied to hoxe the attadiod projvriy sold ” and “ i« coses tr/icre 
anp amount has been fixed under sect 208 such amounl and tn other cases,” ^cre 
also added and the last clause appended In the present rule the italicized 
words " executed,” “ dctoUion tn the ctitl prison,” and " Ip the decree to be paid 
as an alternative to dcfiiCJ^ o/* niouaWc properly,” baic been substituted /or 
"enforced,” "imprisonment ’ and "under sect 2DS," appearing in sect 259 
of the Code of 18S2 and the words "for the recovery of a u-tfe,” hat o teen omitted, 
aa thoic can be no such decree, a mfi not bem^ a chattel to be delivered over to 
the husband Where anj third ptrsoD prevents the wife from returning to her 
husband the latter may ofataio an injunction against hi/n, which nnj he enforced 
in case of disobedience either by the impnsonnn nt of the defendant, or by the 
attachment of hia property or by both This rule is not apphciblt where the 
property sought to be attached ih not in the possession of the judgment debtor (1) 
A decree being given for specific immoveabJe and moveabit. properties and the 
.Vincen directed to ascertain the extent of the movciWcs, an order was made in 
execution for the Ameen to give possession of such morcablcs as ho could find, 
and to inquire into the nature amount, and value of such as he could not find 
On appeal it was held that this order was not one for alternative daimges, but 
to enable the Court if necessary to make a sulSciont and not exccsone order 
for imprisonment or attachment of property in case of non debvery (2) A writ 
of attachment against the person of the judgment debtor will not be granted 
without notice to him (3) 

32 {/) Where the ptifey against wliom a decree for the 

User for iJic Specific performance of a contract, oz for 
foSance, r«t£ restitution of conjugal lights, oz foi aii injunc- 
flon of conjugal rights, Uoji, has been vassed, has had aii opportuuitj 
or for an injuiic ion obeying the dccrce and has wilfully failezl 

to obey it, the deczee may bo enforced by Ins detention %n the 
civil prison, or by the attachment of Ins property, oi by both 

[2) Where the party against wham a ileaee for specific pe?- 
formance or for an injunction has been passed is a coiporation, 
the deciee may he enfoiced by the attachment of the propetty of the 
corpoialion or, loith the kaie of the Couit, by the detention m the 
civil prison of the directors or other oncers thereof, or by 

both attachment and dd''ntwn 


(1) PuUmanund Singh t Chundi Hat Jho, 10 IV it bJ (ZS73J 

1C W N 170(1898) W Trojlukho Jfalli Putt v lUiJIwrani, 

(2) Jlhti I iin iloltmee v Gohinil Chnndfr, 3 C W li zxxiz 
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(J) Where any altachmont under sub rule (/) or sub rule {') 
Ins rciiunictl m force for one >car, if the jiulgiucnt-dcbtor Ins 
not obc}cd the decree and the decree-holder has applied to have 
the attached property sold, such property nny be sold , and out 
of the proceeds the Court may award to the decree-holder sucli 
compensation as it thinks fit, and shall pay the balance (if any) 
to the judgment debtor on his application 

({) Where the judgment debtor has obejed the decico and 
paid all coats of c\ccuting the same which he is bound to pay, 
or xtJicrc, at the end of one jear from the date of the attachment, 
no application to liaac the propertj sold has been made, or if 
viadc has been lefuscd, the attachment shall cease 

(d) llVicrc a (hcrcc for the specific perfoimancc of a contiact 
or for an injunction has not been obeyed, the Court may, in heu of 
or in addition to all or any of the jmocesses aforesaid, direct that the 
act required to be done may be done so far as practicable by the 
decree-holder or some other person appointed by the Court, at the cost 
of the jmJqmcni debtor, and upon the act being done the expenses 
tncurrM may be ascertained in such manner as the Court may 
direct and may bo rccoicrcd as if they tierc included in the decree. 


IlluilTclton 

A, a person o/ltUlc substance erects a huilduig ichch raiders umnhuhtalle a 
family mansion Iclonyipy to D A, tn spite o/hts detention tn and the 

attachment o/hts property, dcchncs to obey a decree oUaincd against him by B and, 
diredinghimto rcmoiclhehmldiny The Court ts of opinion that ho suhi realizable 
by the sale of A's property would adequately compensate B for the depreciation tn 
the lalueofhts mansion B may apply to the Court to remoiethehuilding and may 
reeoier the cost of such rcmoialfrom A tn the execution proceedings 

Decree for specific performance — Sect 200 of Act VIII of 1830 was 
divided up Act X ol 1877 into two sections 25D and 2C0 To the latter 
section the Code of 1877 added “ or for resiilutvin of conjugal rights , " altered 
“ it shall be enforced" to “ has had an opportunity (f obeying the decree or injunction 
and has wilfully failed to obey tl the deer e may be enforced , ” deleted from the 
earlier section the words "ond heeptng the same under attachment until further 
order of the Court , ' and added the second clause By the Code of 1882 were 
added the words “ or abstention from ’ to the first clause, the words “ and the 
decree holder has applied to have the attached property sold " to the second clause, 
and the whole of the last clause The portions m italics, as also the Illustration, 
were added by the present Code, which also substituted * an injunction has been 
passed " for “ the performance of or abstention from any other porttcufar act, has 
been made , ” and “ dclciUion in tie civil prison" for “ imprisonment , ” aud in 
clause 3 “ shall ” for “ may , ” and m clause 4 “or ifm^e has been refused " 
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for “ and granled ” llus section is mappbcable to Parsecs as far as restitution 
of conjugal rights are concerned (1) 

“Restitution of conjugal rights” — ^Thtse words were added to meet 
the objection raised m the case of Gntha Ram t Moohita Kochm, (2) though 
sect 200 of Act VIII of 1859, as it stood, was held to cover such a case (3) A 
person directed by a decree to rcham from preventing her daughter returning 
to her husband, and who permitted her daughter to reside in her house, is not 
thereby guiltyof such interference a{>t\ould justifycxccution under that section (4) 
The Court has now a discretion, under 0 XXI r 33, in executing decrees for 
the restitution of conjugal rights No pro\ision js made for executing a decree 
for the rceo^ cry of a wfo in this or the i>rccediag rule, as no such decree can be 
made Where any thud person prc\ent3 (he wife from returning to her husband, 
the htter may obtam an injunction against hmi which may be enforced in tbc 
manner provided by this rule 

“ For an injunction -A decree directing the remo\ al of certam obstruc 
tions in a pathway can only he enforced as directed by this rule and not by 
directing the Court Amcen to remove the obstructions , (5) siniilarlj m regard 
to a decree dircctinc the removal of a building , (6) or one for removal of obstruc- 
tion to light and air, (7) but see sub clause (4) and the Illustration to this rule 
Each broach of a perpetual injunction may be enforced under this rule (8) A 
decree settling a scheme for the future management of a temple should be executed 
in acoordanco with this rule , (9) so where the decree directed certam property 
to be jointly managed by the plaintiff and defendant and both their names to 
appear m all papers connected with the same, on the defendant disobeying, 
the Court can direct attachmentof his property (10) A decree ordering delivery 
of certain mov cables and declaring title to certam rights is not incapable of being 
executed under tbis rule as being merely a declaratory decrce,(ll) but a decree 
ordering that payment in kind accruing after the decree be from time to tune 
given 13 too indefinite for execution (12) An order for the refund of money, 
awarded under the Land Acquisition Act and wrongly paid out, should be 
exteuted under sect 145 rather than under this rule (13) 

“ An opportunity of obeying” — All a Court has to see is wyittbei the 
party bound by the decree has bad au opportunity of obeying the decree or 

(1) Ardesar Jahangir v Arabai P B H (1901) 

C 290(1872) This was decided nnder sect (8) Venkatacliallam e Veerappa, 29 31 314 
200 of Act VIII of 1S59 (1003) 

(2) 23 W R 179 (1875), 14 B L R 298 (9) Sbakoram t Ghelabhai, 19 B 34 

(3) Yamunabai v Jiarayan, 1 B 164 (1893), Damodarbliat v Bhogilal, 24 B 45 
(187C), eee also Chotun Bibco v Amocr (1899) 

Chund, 0 tv R 105 (1866) (10) Gouri Prosad v BJiolanafh, 8 C L B 

(4) Ajnasi K.uar e Suraj Prasad, 1 A 501 487(1881) 

(1877) ( 11 ) RishoreBunv BH-artaDath, 21 B 7&4 

(5) Bhoobon 3Iohun V 2^obui Chunder, IS (1894 P C) 

W R 2S2 (1872) (12) Tata CLwar v Singara, 4 31. 219 

(0) Protap Chunder t Peary Chowdbisin, (ISSl) ^ 

8 C 174 (1881) 0 C L R 403 ( 13 ) Nobin Kali i Banalata, 32 C 921 

(7) S-ikarKI f Rii lanalibai, 26 B 233 (1905), 2 C L J 5J5 
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mjuuctim and his wilfully filled to olxj it (I) flic proper course when an 
applic it ion IS made to execute i decree for the rcinoMiI of a building is to sene 
iiiticc upon the judgment debtor calling upon him to comply within a time to 
bo fixed b} such notice, with the order m the decree and on his failure to do so 
to malvc 111 order in tcrins of this rule , (2) but tbit is not a general rulo , the 
rule docs not require notirt to issue ind it is discrotiiinary \nth the Court (1) 

‘ May bo enforced " — When an application was dismissed on the grouud 
that the defendaut had not been afforded an opjiortunity of obojiug, i second 
application after such oppurtumt} w is not barred as rcsjuJtcaia (3) 

Limitation — railurc to enforce prior breaches of i perpetual injunction 
will not bar the enforcement within three )cars of a subsequent breach ^\it 
178, Sched II , of the Limitation Vet applies to such a case (!) Art 179 is 
inapplicable (5) 

33 (1) Notwithstandimj anything in rnle 32, the Court, 

n f c urt jiassing a decree for the 

in^elecuu"g decrees/or icsMutiOH of coHjiujal rights 01 (U any limc 
restitution of conjugal aJtcTuards, may order that the decree shall not 

* he executed by detention m 'imson 

(2) TK/tere the Court has made an order under %nh ride (J), 
and the decree holder is the uife, U may order that, in the eieni 
of the decree not being ohciied within such period as may he fixed in 
this behalf, the judgment debtor shall make to the decree holder such 
periodical payments as may he just, and, if it thinks ft, require 
that the judgment debtor shall, to its satisfaction, secure to the 
decree hoUer such periodical payments 

(3) The Court may from time to time xary or modify any 
order made under sub rule CJ) for the periodical payment of 
money, either by altering the times of payment or by increasing or 
diminishing the amount, or may temporarily suspend the same as 
to the uholc or any part of the money so ordered to he paid, and 
again revite the same, either wholly or in pari as it may think just 

(4) Any money ordered fo '[md twder ihis nde may be 
recovered as though it were payable under a decree for the payment 
of money 

Decrees for restitution of conjugal rights — Under th“ last Code a Court 
could not refuse to execute a decree for tho restitution of conjugal rights by the 


(1) Durga V Dowra] 33 C 30(1 (3) KishoroBuot Dirartan&th 21 C 784 

1905) , 3 C L J 112 10 C W N 297 (1894 P C ) , 21 1 A 89 

BbagwAn Das v Sukhdei 23 A 300 (190^), (4) VealcstachaUam v Veerappa 29 M 

2 A L J 836 314(1903) 

(2) Protap Chunder i> Peary Cbovdhratn (6) Bbagwaa Das v Sulihdei 23 A 3(X> 

3 0.174(1831). (190j> 2 A L. J 836 

3 o 



930 THE CODE or CIVIE PROCEDURE 

attachment of the person or property of a recalcitrant judgment debtor , but 
in England this inode of execution has been put an end to by the enactment 
of the Matrimonial Clauses Act, 1884, 17 A 48 Yict c G8 (cf sects 2-4) It 
has been considered that some relaxation of the provision m force in India is 
desirable, but that it was doubtful irhethcr it should go as far as this Tor 
the present Courts have been given a discretion in the matter, and they have 
been enabled to follow a procedure slightly adapted from the English practice 
m cases m which attachment and imprisonment appear inapprojnatc 

34 {]) Where a decree is foi the execution of -a docu 

ment or for the endorsement of a negotiable 
or document or endorse- instrument and the judgment debtor neglects 
strument Of refuses to obe^ the decree, the decree holdei 

may picpate a draft of the docuuient or 
endorsement m accordance with the terms of the decree and 
deliver the same to the Court 

(5) The Court shall thereupon cause the draft to be served on 
the judgment debtor together with a notice reqmnng his objec- 
tions (if any) to be made wthm such time as the Court fixes in 
this behalf 

(9) Where the judgment debtor objects to the draft, his objec- 
tions shall be stated in writing within such time, and the Court 
shall make such order ajyproving or altering the draft, as it 
thinks fit 

(4) The decice holdei shall deliver to the Court a copy of 
the draft with such alterations {if anij) as the Court mag have 
directed upon the proper stamp paper if a stamp is required by 
the law /or the time being in force, and the Judge or such officei 
as may he appointed in this behalf shall execute the document so 
delii ered 

62 ] ( ()) The execution of a document oi the endorsement of a 

negotiable instrument under this rule may be in the following 
form namely — 

“CD, Judge of the Couit of (or as the case 

may he), for A B , in a suit by E F against A B 
and shall have the same effect as the execution of the document 
or the endorsement of the negotiable instrument by the paity 
ordered to execute oi endorse the same 

(6) The CouH, or such officer as vt may appoint in this behalf, 
shall cause the docume\it to be registeicd if its legistrahon is required 
by the law for the time being in force or the decree holder desves to 
have it registered, and may make such oidcr as it thinks fit as to 
the payment of the expenses of the fegislralwn 

Execution of instrument and endorsement — Sub rule (6) Ims been 
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0 3X, r 35 

cxlcnJcd to co\cr optional as well ua coinpuUor) (1) rcgibtration, and an order 
for the pajnncnt of expenses of etther kind may prcsumablj be sunimanly 
enforced m the execution department TIio Registrar of the High Court can 
if directed by that Court, execute a conxe}ancc on behalf of a party refusing 
so to do, so as to pass his estate, but ho cannot enter into a co\cnant on his 
behalf (2) Objections to draft conacyanccs or draft en Jorscinents can be mailt 
the subject of appeal under 0 XLIII r 1(e) 

35. (1) Where a decree is for the dclixcry of any inmiove- [s 263 
Deeres lor Immoveable able property, possc&Jion thereof shall be 
property. dchvcrcd to the party to whom it has been 

adjudged, or to such person as he may appoint to reccixe delivery 
on bis behalf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property 

( 2 ) Where a decree xs for the joint possession of immoicahle 
property such possession shall be dclncrcd by affixing a copy of the 
itarrant ui some conspicuous place on the property and proclaiming 
by beat of drum, or other customary mode, at some comentent place, 
the substance of the decree 

(3) Where possession of any hutldtng or cnclosute is to he 
dehxered and the person in possession, being hound by the dcciee, 
docs not afford free access, the Court, through its officers, may, after 
giving leasonable naming and facility to any uoman not appearing 
in public according to the customs of the country to uithdraw, lemoie 
or open any lock or hoU or break open any door or do any othei act 
necessary for putting the decree holder tn jKtssession 

“ Decree ” — The decree should descrilic the land occuratelv so as to a\ cid 
any objection (3) in execution as regards the lands covered bj it Possession 
should not be given unless it is so ordered by the decree (i) If the plaintit! is 
entitled to possession it should be given him He cannot be compelled to 
accept compensation against bis will (5) ^V1lcn a decree is obtained for possession 
that decree should be executed and a second suit will not he for the purpose (G) 

Where an adv ersc title is unsuccessfully set up the plamtill is entitled to a decree 
for lh(M possession under this rule (7) and having set up onl) an adverse title 

(1) Sec Eanahia Lai t Kali Dm 2 A 392 jonciro Coofflar Roy, 18 W K 627 (1873) 

(1879). as regards honover tlio ground of Annoda Fersbad t IVoylucLoiialli 13 W R 
bpanbic, J 6 judgment, sco Frokash Cbun 123 (1870) 

der Uasa I Tara Chand Dass 9C 83(1882) (4) Antccroonissa Kbatoon v Abeduonissa 

FD Khatoon. 16 IV R 307(1371) 

(2) Ram Cbundcr Dutt v Dn-atkadnatb (5) Govud Venkaji t Sadashiv Rbarma 

Bj-sack. 16 a 330 (1889) 17 11 7S1 (1892) 

(3) Soo Dwarka Nath Ualdar v Kumola (6) Ratssum Mahlon v Jmonaulh Bhug 
Kant, 12 W B 99 (1609), Zconut All t gat,10W R 390 (1863) 

Ram Doyal Poddar 18 VV R 25 (1873), (7) Baj Mungal Roy v Sm Anundmoyea • 

Ivalco Debco t Jlodboo Soodun, 10 W It 11 W R C3 (1609) 

171 (1871), RaJha Gobind Shaba t Bro 
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m the suit, the defendant cannot be allo\red for the first tune when the decree 
13 being executed to plead his occupancy aa a tenant (1) As to growing crop 
see b^low (2) It was held that if the decree was silent as to a building situated on 
the land, it was not within the province of the executing Court to direct that the 
building be pulled down (31 

Possession — Possession may be actual oc formal or, as it is often called, 
symbolical poa3''Soion The delivery of possession which la duccted to be 
given by this rule is the placing of the decree holder in actual possession, which 
act may involve* the dispossession of some other IVhilst this rule relates to 
the delivery of what is known aa khas, or immediate or direct possession, the 
following rule provides for the case where the immoveablo property is in the 
occupancy of a 
Formal delivery 

of the order for p » • u • 

him Whether what occurs on the occasion of giving delivery has the effect 
of dispossession is a question which must be decided on the evidence (4) It 
has been held that the delivery of formal possesion m execution of a decree for 
possession gi\ es a cause of action against a defendant who remains in occupation 
of the possession which may be enforced m a regular suit (5) EuleS 97 and 98 
provide for any resistance oc obstruction to the delivery of possession complained 
of by the deoiec holder and r 100 to any complaint on the part of a third party 
as to his being dispossessed in execution of the decree ^VheTe in execution of % 
decree a person not a party to the suit is dispossessed his dispossession docs not 
give him a cause of action within the jurisdiction of the Jlamlatdar Bale 100 
(formerly sect 332) applies (6) 

Joint possession —A plaintiff who is entitled to possession jointly with 
other persons can be granted a decree for joint possession, whether be had been 
origmally m jomt possession or not (7) 

“Bound by the decree ” — ^This includes not only the judgment debtor 
but persons taking from him and affected by the hs pendens A person who 
purchases during the pendency of the suit ja bound by tbe decree that may be 
wiafi-fe tkgavafet the person iiom whom be deiivos tvtlo So one. who takes title 
oc possession from a defendant m ejectment pendmg the suit is bound by the 
judgment and can be evicted by the pieces'* which shall issue therein although 
he is not a party thereto (8) Lts pendens continues during the pendency of 

(1) Bailee Mahton v Gopee BBuggut 12 Chandra Mookerjeo, II C 03 (1884), 

W R 285 (1869) ifau Mobun Shaba i Baburali, 27 C 715 

(2) Udifc Narain Singb i; Sbib R« 20 A (1807) , for effect of formal possession on 

193 (1898) limltatwD, see notes to 0 XXI , r 07, 

(3) Radha Gobmd Shaba v Brojendro and Mabadeo v Janu 30 B 3''0 14 Bom 

Chowdbry 18 W R 527 (1873) L R 115(I<)I2) 

(4) Ramobandra Subrao v RaTji 20 B (6) Ramchandra Snbrao v Ravj* 20 B 351 
331 (1895) , and for meaiung of dispossession (1895) 

in Bengal Tenacy Act Sch III, Art 3, ace (7) Jagamatb v Ram Pbal 34 A 150 
Rudra Naram Maiti t !Natobar Jana 41 (1911) 

C 02 (1913) (8) Hukm Cliand, Res Jud C30 wboro 

(5) bhama Charan Cbatterji v Vladbub the subject mil bo found fully discussed 
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an appeal (1) There Las been some conflict \(lic(hcr the rule of lis pendens 
applies to a sale ni c'cccution But the weight of authont) appears to he m 
faaour of the Mtw that a purchaser at a sale m execution pending a suit is bound 
bj the result in that suit (2) Where sons living with their father had no indc- 
jKndcnt juridical possession, the possession which was obtained through the 
Court against their father was held to operate as well against his dependents 
as against himself (3) D<.crcc holders seeking to obtain Uias possession of 
proper! j which is already m possession of a surburakar under order of Court, 
should apply for his renioaal to the Court which appointed him m the matter 
of the suit in which he was appointed (4) 

Undivided share, — Difficultj was often felt (5) in executing a decree 
obtamed by the proprietors of an undivided share in immoacablo property for 
Vios possession The second sub clause of this rule now regulates this matter 
Thus where a decree holder in execution of her decree purchased an undivided 
share m a house which the judgment-debtor owned jomtly with a third person, 
and the judgment debtor resisted her attempt to get possession, it was held 
that on the construction of this rule with t 95 of this Order the decree holder 
was entitled to have him rcmo\ cd from the premises (6) 

“ Break open ’’-^cc eases cited below (7) 


36. Where a decree ts for the delivery of any immoveable ts 26 
deUvery ot occupancy of a tenant or 

immomWe property Other person entitled to occupy the same and 
when In oaapaney oi not bound by the decree to rebnqmsh such 
occupancy, the Cotut shall order dcli\ ery to 


The doctrine of lit pendtnt first rocewed 
statutory recognition in sect 223 of (bo Code 
of 1859 The rule, however, is now con 
toined in sect C2 of the Transfer of Property 
Act. 

(1) Gobmd Chunder Roy v Gum Cbura 
Kunnokar, 15 C 94 (1882) RadbiLa v 
Jtadbamani, 7 M 90 (1883) 

(2) Hukin Cband Rea Jud 713, 714, 
Raj Kisben Slookcrjco v Radba hladhub 
Uoldar, 21 W R 34*) (1874), I^la Kali 
Prosad V Bull bingh 4 C 789 (1878), 
Jbaroo v Raj Chunder Daes, 12 0 299 
(188o) , Gobmd Chunder Roy v Guru Cbum 
Kunnokar, 15 C 94 (1887) , Dinonath Gbosc 
V Shama Bibi 28 C. 23 (1900) , Parvati r 
Kisansing C B 607 (1882) In Nilakant 
Bauncijo i Suresh Chandra Mullick 12 C 
414 (1885), the P C. expressed a doubt ae to 
the correctness of the judgment of the Uigh 
Court on the question of Us jxndtnt 

(3) Pandharmath i JIahabub Khan, 21 
B 98 (1895). liist. Lakshman r Moni, 16 
B 722 (1890), wb lo the son who was a 


Hindu was in actual and apparently m 
joridtcal possession of tho land of which lie 
took the crop 

(4) Humsb Kishto v Aloteo Chand, 10 
W R 445 (18C8) 

(5) Soo O Kmcaly a notes to sect 2G3 , 
citing Brohmo Moyeo Dcbia v Raj Chunder, 
5 W R Misc 15 (1866) , Ranee Shama 
Soondorco w Jardme, Skinner db Co , 7 W R 
370(1867), KoonwurBijoyKcshubv Shama 
Sooniluree, B L R Sup Vol 172, 2W R 
Misc 31 (280o) Bajani Kanth t Ramnath 
K<ogy 10 0 244 (1883), Ram Chandra v 
Hamodhar Trunbak, 20 B 467 (1895), 
Knshnaji v Vithu 18 B 50o (1893) Bhau 
p Dade Krishnaji, 21 B 777 (1890) , Watson 
4. Co V Ram Chand Dull 13 C. 10 (1800) , 
lucluuesviar Singh i Manouar Hossem 19 
C. 2o3 (1891), and generally as to tho 
position of CO sharers, see ttoodrofTes In 
junctions 2nd ed. p 400 et seq 

(C) Sanri Begam v Taj Begam, 36 A. 181 
( 1914 ) 

(7) Gunrsh Chunder Shah v Ram Dbuneo 
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DO made by affixing a copy of the warrant in some conspicuous 
place on tlie propeity, and proclaiming to the occupant by beat 
of drum or other customary mode, at some convement place, the 
substance of the decree in regard to the property 

Occupancy of tenant — order to a legal possession being given under 
this rule it 13 essential that all its requirements should be carried out (1) But 
if the party in possession when the decree is being executed admits to the Court 
that the decree holder has formally obtained possession he cannot afterwards 
plead a title by adveise possession denymg that the decree holder ever received 
possession (2) " TJiesvbstanceqfth decree tn regard to the property ’’ which must 
be proclaimed to the occupant may or may not be a declaration that the decree 
holder is the immediate landlord of the occupant and as such entitled to receive 
rent directly from him as there may bo an intermediate holder Probably both 
the intermediate tenant as well as the cultivating tenant or actual occupant 
would come within the terms of the rule (3) In executing a decree under thi 
rule the Court should confine its action strictly to the terms of the law and shouli 
not add to the decree an order directing the ryots to pay rent to the decree 
holder (4) 

Arreet and <feten/ton in tlecml prison 

5B] 37 (i) Notwithstanding anything in these mles, uJiete ar 

ra.™.,...™ application is for the execution of a decrei 

micretioQar^ power to » f i ^.i 

permit judgmenMebtor to for the 'payn\£nt of money by the arrest ano 
* in the civil 'prison of a judgment- 
on in pr son debtoi who 18 hablo to he arrested m pur 

suauce of the apphcation, the Court may, instead of issmng 
u arrant for his arrest, issue a notice calling upon him to appeal 
before the Court on a day to be specified in tho notice and show 
cause why he should not be comnutted to the civil prison 

(2) Where apjiearance is not made m obedience to the notice, 
the Court shall, if the decree holder so lequires, issue a waixant 
for the arrest of the judgment dcbtoi 

of U 

vnd ^ j, „ ^ I 

substituted for tmprieonmcnl * and jatltaexicutwno/tlcdccree respectively 
This rule applies to cases under 0 "Vil r 11 (0) where m respect of decrees for 
the pajineiit of inoiic) the Court may order immediate execution against the 
judgment-dcbtoi on the oral ipplication of the decree holder 

Dassoo 23 W U 2S3 (1»74) , lUdla Gobuid W It J07{1871) 

V UrojcndroCliondhry 18 W R 627(1873) (3) OKmcalj C P a, noUs to sect. .04 

(1) Court of Wards v Oopendronath Deo (4) Gibbon v Sbeo Purshun Uissor, 17 

13 W R 99 (1871) W R 230(1872) 

(2) Umdobaahuco Dosslu v Kenney* 15 (o) O XXI r 21 
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“Tho Court may ” — It liasdiactUuin totifusLcsccutionat tlit samctuuo 
ngamst tUo iKrsou 9uil proi^rty of tbo judgment debtor (1) It la the practice 
of the Calcutta lligU Court to issue notice to the party whoso arrest la sought 
in execution in all eases ll\cn after a acstmg order has been made tho Court 
may under this rule direct execution by arrest and imprisonment where pro 
tectioa has been refused bj the InsoKcnt Court (2) 

“Issuo a notice ” — l^otico may issuo against a judgment-debtor who in 
other execution prucccdings has made an application to be declared an 
insohent (3) 


38. E\ery warrant for the anest of a judgment-debtor {s, s 
Warrant Soi aiitft to direct tlic officer entrusted with its 

direct judgmenMebtor to execution to bung him before the Court \vitb 
be brought up. all cou\ciuent speed, unless the amount 

which he has been ordered to pny, together with the interest 
thereou aud the costs (if any) to which he is liable, be sooner 
paid. 


Warrant for arrest of judgment debtor — Vet VIII ofl859,8ect 223 
For form of warrant, see Schedule IV No 134, of former Code The executing 
officer IS only empowered to arrest the defendant and detain him for such a 
reasonable tune as is suilicient to allow of his being brought before tho Court, 
aud having an opportunity of applying for bis discharge , tho detention of a 
defendant after such reasonable time and without further authority of law is 
illegal (4) So where a sherifTs oflicct of his own motion took a prisoner in 
custody under a warrant directed to the Superintendent of the Presidency Jail 
to tho Abpore Jail and delivered her there, it ■nas held that the imprisonment 
Was unlawful and that she was entitled to her discharge (5) 


39. (1) No judgmontrdebtorsball be arrested iii execution (s 3 
of a decree unless and until the decree holder 
Sii 5 Bco-a owance Court such suiii as the Judge thinl^s 

sufficient for the subsistence of the judgment debtor from the 
time of his arrest until he can be brought before the Court 

(2) Where a judgment debtor is conmutted, to the civil prison 
in execution of a decree the Court shall fix for his subsistence 
such monthly allowance as he may be entitled to according to 
the scales fixed under section o7 or, where no such scales have 
been fixed, as it considers sufficient wnth reference to the class 
to which he belongs 

(3) Tile monthlj aUowancG fixed by tho Court shall bo 


(1) 0 XXI r 21 ( 4 ) 2n rt Sb&mbiioo ChuQder UalcUr, 

(2) UbAsber V Shudhar, 9 Bom h- U 89S Bonrke, G9 (1S65) 

(IjOl] (S) ShamshonesM Begum v Anao Lore, 

(3) <.oni«it V ifaluder, 22 U 731 0837) J1 C «7{ISS5) 
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supplied by the party on wbose application the judgment debtor 
has been arrested, by monthly payments in advance before the 
first day of each month 

(4) The first payment shall be made to the propei officer 
of the Court for such portaon of the current month as remains 
unexpited before the judgment debtor is committed to the cml 
prison, and the subsequent payments (if any) shall be made to 
the officer in charge of the civil prison 
40 1 (5) Surt^ disbursed by the decree holder for the subsistence 

of the judgment debtor in the civil prison shall be deemed to be 
costs in the smt 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so dis- 
bursed. 

Subsistence money — lliis rule amalgamates sects S39 aud 3i0 of tlie 
last Code, whioli ooircspoad ivith sects 276 and 279 of tbe Code of 18o9, which, 
with the exception of the first paragraph of sect 339 were somewhat similar (1) 
An order by the Court for subsistence allowance is necessary under the second 
clause, and the sum so fixed must be paid in advance (2) under the third clause 
It 18 of course, for the officer of the Court and not lor the prisoner to sec that 
the money is paid (3) The judgment debtor must be released on the oxoission 
by the person on whose application he baa been detained to pay the subsistence 
allowance See sect 58, clause (iv), anle 

TAJ 40 (1) Where a judgment debtor appears before the Court 

Ptoceedin s on a obedience to a notice issued imder rule 37, 
pearance oi judgment- or IS brought before the Couit after being 
debtor in obedience to arrested m execution of a decree for the 
no ce or a er arres payment of money, and it appears to the Couit 
that the judgmentrdebtor is unable from poverty or other suffi 
cient cause to pay the amount of the decree or, if that amount 
is payable by mstalments, the amount of any instalment thereof, 
the Court may, upon such terms (if any) as it thinha fit, make 
an order disallowmg the apphcation for lus aiTest and detention, 
or directing his release, as the case may be 

(2) Before making an older under sub rule (i), the Comt 
may take into consideration any allegation of the decree holder 
touching any of the following matters namely — 


(1) boe Aga All Ehan v Jojdoy^ lar (2) beeDuttv Cornelius, 5 B L B App 
baud, Boutke, 52 (1866) , Spoyer v Janssen, 79 (1870) , Haladhar Dey v Ambika Ctaran 
Buurke 23 (18Co) , Jn re Sliaraboo Chuader Boso, 6 B L B App SO (1S70) , /» re 
Ilaldar, Bouiko, 59 (1865) , /n le rbomwn, Konoy Lall Doss Bourkc, 51 (185o) 

Boutko, •121 (1805) (3) In n Thomson Bourko, 421 (ISOu) 
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(а) the decree being for a bum fur Inch the judgment debtor 

was bound 111 any fiduciary capacity to account , 

(б) the transfer, concealment or removal by the judgment- 

debtor of any part of Im property after the date of 
the institution of the smt in which the decree was 
■})asscd, or the conmussiou by him after that date of 
any other act of bad faith in relation to his property, 
with the object or effect of obstructing or delaying 
the dccicc-holdct in the execution of the decree ; 

(c) any undue preference gi\eu by the judgment-debtor to 

any of his other creditors , 

(d) refusal or neglect on the farl of the judgment debtor to 

pay the amount of the decree or some part thereof 
when he has, or since the date of the decree has had, 
the means of paying it , 

(c) tl^c hkehhood of the judgment-debtor absconding or leaving 
the jurisdiction of the Court with the object or effect 
0 / ob$iructing or delaying the decree-holder in the execution 
of the decree 

(3) ^Vhlle any of the matters mentioned m sub-rule (2) 
are being considered, the Court may, in its discretion, order the 
judgment debtor to be delaincd in the cixnl prison, or leave him 
in the custody of an officer of the Court, or release him on his 
furmslung security, to the saltsjaclion of the Court, for his 
appearance uhen required by the Court 

(4) A judgment-debtor released under this rule may bo 
re-arrested 

(5) Where the Court docs not make an order under sub rule 
(1), it shall cause the judgment-debtor to be arrested if he has 
not already been arrested and, subject to the other provisions of 
this Code, commit him to the civil prison 

Proceedings on appearance of judgment debtor. — Act VI q{ 1888, 
sect i The power to order the jedgment debtor’s arrest is discretionary 
The lunacy o£ a judgment debtor is a good cause for disallowing an applica- 
tion for his arrest (1) If no cause IS shown why the decree should not be executed, 
under this rule a Court la bound to cause the arrest of the judgment-debtor at 
once (2) A judgment debtor who had been ancsted m execution of a decree 
of a District Munsif, made an application for his release under the former 
section, and his application was granted held that an appeal lay against the 
order granting the application (3) 


(1) Bbansltuki v Cbotubhai, Ji B 94>1 a W &8S (I&J7) 

(lb97) (3) Abdul Rabmiio i Mabomc'd Ka&&ini, 

(2) Gubboy c lUmdoyal Cboutuy, i J1 Mad. SO (1897) 
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AUackniaU of properly 

.] 41. WJloe a decree is for the 'payment of money the 

Emmwatfcn of judg ’««!/ “PP^’J <« Cfoi"* !<»' «» 

merit debtor as to his order that — 
property. j'udgmeni dehtoTy or 

{h) in the case of a corporaiiony any officer thereof, o) 

(c) any other person, 

he orally examined as to whether any or uhat debts are owiny to the 
judgment ddttor and whether the judgment-debtor has any and what 
other property or means of satisfying the decree; and the Court 
may make an ordei for the attendance and examination of such 
judgment debtor, or officer or other person, and for the production 
of any books or documents, ' 

Examination of judgment debtor — rule, isanampliiicatiou of the 
provisions of sect 219 of Act Mil ol 1859, modified by sect 267 of Act X of 
1877, but none of the decisions hereinafter referred to arc based on any particular 
ivoiding appearing in the earlier forma of this rule under which the exauunatiou 
then was “ tn respect to any property liable to be seized tn salis/aclion of the decree ' 

“ Any other person ’’—This includes the mortgagee of the property 
attached (1) 

Examination —In executing a decree for possession all the Court has to 
do 13 to put the decree holder m possession of the property described m the 
decree , if the description is so uncertain that it is impossible to ascertain what 
18 decreed execution cannot bo given The examination cannot be to ascertain 
what IS decreed , (2) but it may be to ascertain what is the subject upon which 
the decree operates When a judgment debtor mamtams that the property 
which the judgment creditor specifies is not tho subject of the decree on inquiry 
should be held and the judgment debtor is at least in honesty bound to point 
out the actual subject of tho decree (3) For the purpose of ascertaining the 
subject of the decree, the executing Court is not precluded from considering 
other decrees between the same parties for the purpose of explaining and support 
ing tho subject of the decree (4; In execution of a decree against two of setexal 
CO sharers tho Court should give possesaion of the sharea of the two judgment 
debtors, hut is not authorized to hold any mqmry into tho extent or amount 
of those sharea in relation to the remaining co sharers This can bo done by 
separate suit (5) 

“Means of satisfying ** — ^VJnder the Code of 1832 the words liable to 


(1) In re Prciuji Trikumdas, 17 B 014 U 330(1874) 

(1803) (4) Rajendro Ivialiorc V HjAbulSuJo“ 

(2) Duarlanatb Haidar v KumoU Kaot, W R 379 (1872) 

12 W 11 00 (1800) (6) Annoda Tershad V I'loyluckUooain 

(3) Uhugobat feingh v Rum A Uiui, 22 W 1‘aul, 13 W U 123 (1870) 
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lie seized” were held to mean any projwrty winch la att iciiaLlo under the 
decree (1) 

“For tho production.” — On an ipplicatioii for Liecutionof a decu.c by 
attachment of dcbla the Court can require the judgment debtor to produce 
hia hooka iii Court (2) 

42. Where a dccrco directs an inquiry as to rent or uicsuo [* sa 

piofits 01 any other matter, the property of 
decree for rent or mesne the juagmeut-dcbtor may, before the amount 
amomit*’%f^whkh*^to ascertained, be 

be subsequently deter attached, as m the case of an ordinary decree 
for the 'payment of money 

Attachment where decree directs inquiry —Tins section was iiitro 
duced into the Code by sect 255 of Vet X of 1877, which then ran “ 7/ a 
decree be for mesne jirofits," etc It embodies the decision in Sharoda Mojee 
Burinoncc « Wooma Moyeo Burmonce, 8 W R 9 (1807) The decree, how- 
ever, mil not be binding on the representatives of the deceased judgment- 
debtor, after whose death the amount of the decree was determined, unless 
they bo patties to tho suit (3) 

43. Whoe the property to he attached is moveable property, [i at 

Atuebmini oi m.vi tliou agncuUuml produce, m the posses- * 

able property, other Wan 3ion of the judgment debtor, the attaobment 
peuMsioTof^TudpnenS shall be made by actual seizure, and tho 
debtor. attaching officer shall Leej) the property in 

his own custody oi in the custody of one of his suboidinatcs, and 
shall he responsible for the due custody thereof 

Provided that, when the propcity seized is subject to speedy 
aud natural decay, or wheu the expense of keeping it in custody 
IS lilehj to exceed its value, the attaching officer may sell it at once 

Attachment of moveable property — Ihc first clause of this rule cone 
spends with sect 233 of Act VIII of 1859 The words “ oWer t/ion t/ie property 
mentioned in the first •prox.iso to teel 2G6 ” were added by sect 2C9 of Act X of 
1877 and these words have been altered to “otAcr than ajriculluTal 'produce ' 
by the present Code, by which also the words “ m lilclg to ” and '* attaching ” 
were substituted for “ iciB” and “proper” respectively, whde the last clause (as 
to the power of the Local Govermuentto make rules for maintenance of attached 
live stock), apiwaiinginscct 269 of the Codes of 1877 and 1882, Las been omitted 
The nc-vt two rules deal with the attachment of agricultural produce, and rr 47 
and 49 with the attachment of shares m moveables aud of partnership property 
rcspectiv elj 

(1) In re I’niaji Tnkuaid*a, 17 11 fil4 W V IL C. 314 (1871) 

( 1593 ) (3) lUdha Prasad v Lai Saheb, 13 A 33, 

(-) Adjooiibj'a l\r.>liail v MiJdliton, 3 X. p.C5(l&90P C.) 
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"Moveable property.” — Standing crops are not moveable property ,(1) 
nor trees, (3) nor mango trees , (3) but fnut upon trees is moveable , (4) but as 
to the attachment of agricultural produce, see 0 XXI rr 44 and 45 Tiled 
huts are immoveable, (5) so are machinery fixtures, (6) but stone sugar mills arc 
not (7) Thatch, especially when severed from a house, is moveable (8) 

"Actual seizure ”■ — This, it has been held, may include such constructive 
seizure as is provided by 0 XXI r 46,(9) or the affixing of the Court seal to 
the outer door of the warehouse contaimng the goods to be attached, without 
breaking open the door and gaming physical possession (10) Under sect 369 
of the Code of 1882 the Local Government had power to make rules for the 
maintenance of attached live stock * 

Under the corresponding section of the previous Code, rules were made 
for Bengal, (11) Assam, (12) Burma (13) Central Provinces, (14) Bombay, (15) 
^fadras(I6j Punjab (17) and the N\VP and 0udh(I8) m regard to the 
maintenance of attached live stock This provision has now been omitted, 
presumably because the High Courts have now power under Part X to make 
rules The effect of this omission was recently considered by a Full Bench of 
the Madras High Court and though it was said that the point is not free from 
doubt It was held that until rules were firamed under this Code the rules made 
under sect 369 of the last Code were m force even though they might be 
inconsistent with this rule (19) The new rules framed by the &gh Courts 
under this Code are collected in the Appeodu 

44 . Where the 'properly to he attached is agricultural pro- 
Attachment of agn duce, the aUachuient shall be made by affixing 
cultural produce a copy oj the tvanant of attachment , — 

(1) lo/ail-Almiud t Bante Mailhub 24 (l(>87) 

E .}04 (1875) , S«du t Sambbu G B G92 (10) iUuItan Cbaol ^ Bank of Vladras, 27 

{1862), v Yenkata, II M 193 &L 340 (1003) 

(1687), Chcd& Lai v MulchawJ, 14 A 30 (11) CaictUla Gazettf IClJi April, JS70, 

(1801) Poffcl.p 350, 18th July, IS&3, Part I, p 

(2) Uraed Ram v Daulct 5 A 5C4 (JSS3> , 021 

feaUiaram v Vishram 19 B 207 (1894) (12) Assam Manual of Lotal Rules and 

(3) Krishnarao f Babaji 24 B 31 (1899} Ordets,£d 2893, pp 292-4 ' 

(4) Raair Ehan v Karamat 3 A 1C8 (13) I/)vicrBunaa(k)urtManu»l,liA 1905, 

(1880) para 658 

(5) Ra] Chuader v Phunno Citanilcr, 10 (14) Ko 3470, dated S(h Sept, 2877, 

W R 41G (1868), 2B L R,A J 77, Judtcral Ootnmt^Bioaer s Civil Circular, 1-34 

NatUio Mcab v Nnnd IUdco, 17 W B 309 (15) Bombay ilanual of Local Rules and 

(1872) , 8.c, 8B L R,1 B,50S, Peao Onlere, Ld- 1S9B, \ ol I , p 307 

Tvalh Adhor t Chundor, 4 0 W N 470 (10) Itfadraa List of 'Local Boies an I 

(1000), Amnta Lai r ITibaran, 31 C 340 Oidera Fd JS93, Vol L, p 195 

(1904) (27) Rules and Orders of tho Civd Courts, 

(0) Jldlar V Bruulahun, 4 C 948 (2879) Punjab, 2nd Ed , Vol I , p 2 
(7J Hunanngal t Alliul,4JI W P H. C (18) N IV P andOudhLiatofIxjcalRuits 
R 25(1872) and Orders, id 1894, rules 121 and 122 

I*) Raj Co mar t Bran 2satJi 15 11 B (19) /» re Piitnet Munsif of limraJiur, 

I 'J (1*71), 7B L R App II IB (1914) 37 M 17 

(-1) looUa Coulal v Aatuiic, 11 B 448 
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{a) where such pioduce is a tjroiiing crop, on the land on which 
such crop has giottn, or 

(6) where suck produce has been cut or gathered, on the 
threshing Jloor or place for treading out giain or the 
like or fodder stack on or m which it is deposited 

and another copy on the outer door or on some other conspicuous 
part of the house in uhch the judgment debtor ordinarily resides 
or with the Icaic of the Court, on the outer door or on some other 
conspicuous part of the house in which he carries on business or 
personally worisfor gain or in which he is known to hate last resided 
or earned on business or personally worked for gam, and the 
produce shall thereupon be deemed to have passed into the possession 
of the Court 

45 (J) Where agricultural produce is attached, the Comt 

shall make such arrangements for the custody 
cJtS'^ptoduce under thcTCof as it may deem sufficient and, for the 
aitaehment purposc of enabling the Court to make such 

anangcmenls, every application for the attachment of a growing 
crop shall specify the time at uhch it is likely to befit to he cut or 

gather^ jSu&jcci to such conditions as may be imposed by the Couit 
in this behalf either in the order of attachment or in any subsequent 
order, the judgment debtor may tend, cut gather and store the pro 
duce 'and do any other act necessary for maturing or preserving 
it and if the judgment debtor fails to do all or any of such acts, 
the d^cediolder may, with the permission of the Court, and subject 
to the like conditions, do all or any of them either by himself or by 
any person appointed by him in this behalf, and the costs incuried 
by the decree holder shall be rccoieraUe from the judgment debtor as 
if they were included in, or formed part of, the decree 

(5) Agricultural produce attached as a growing err/p shall 
not be deemed to have ceased to be under attachment or to require 
re attachment merely because it has been seiered from the soil 

( 4 ) Where an order for the aUachment of a growing crop has 
been made at a considerable time before the crop is likely to befit to 
be cut or gathered, the Court may suspend the execution of the order 
for such time as it thinks fit, and may, in its discretion, make a 
further order prohibitingJlie remoial of the crop pending the execution 
of the order of aUeichmcnt 

(J) A growing crop which from its nature does not admit of 
being stored shall not be attach^ under this rule at any time less 
thaniuenly days before the time at which it is likely to befit to he 
cut or gathered 
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Agricultural produce, — See notes to sect Gl,an/e 


51 46. (1) In the case of — 

A(tota.nt oi deb., («) “ negotiaWo 

share and other proferty insfcninieiit, 

”*d ^ share m the capital of a corpoia- 

ju gmen e or. 

(c) other moveable property not m the possession of the 
}\idgmentrdebtor, except property deposited in, or m 
the custody of, any Ckiurt 

the attachment shall be made by a written order prohibiting, — 
(t) in the case of the debt, the creditor from recovering the 
debt and the debtor from inaLing pajmenfc thereof 
until the further oider of the Court , 

{it) in the case of the share, the person in uhose name the 
share may be standing from transfeixing the same or 
receding any dividend thereon , 

(m) III the case of the other inovcible piopeity except as 
aforesaid, the person m possession of the same from 
giving it over to the judgment-debtor 
( ') A copy of such order shall be aj^xed on some conspicuous 
part of the court house, and another copy shall be sent, in the 
case of the debt to the debtor, in the case of the shaie, to the 
proper officer of tlie corporation, and, in the case of the other 
moveable property (except as aforesaid), to the person m possessioji 
of the same 

(^) A debtor piolnbited under clause («) of st/d rwfe (1) nnj 
pay the amount of Ins debt into Court, and such payment shall 
discharge lum as effectually as payment to the paifcy entitled 
to Tcefne the same 


Debts, shares and other property not la posaessiou — This rula euarta 
111 differ at language the provisions contained m sect 23G and partly lU sect 239 
ol Act Ylll ol 18o9 The clause comnieucing ** A deblor jirohibitcd” v>a8 added 
byscct SGSofActX ofl877 Xliat Act also provided — " No ottacJunent under 
ihs secliort shall rcmtuti t» foittfot rrttnt than siX months , at the end of uhch 
lime, tf the judjntenl debtor Jtffs not obetjed the decree, the ■pTOpeii^j atlaediCd may be 
«ohi, and out of the proceeds the Court way auard to the decree holder such compensa 
t707i os !l thnis ft, and pay the balance, t/any, to theyudyment debtor on his apphea- 
lion" This povi&icm Tvas repealed by Act XIV of 1882, iihich Act also added 
threo clauses affecting the salary oi a pubbe officer or the servant of a Railway 
Company, and which rmtter is now dealt with by 0 XXI r 48 The only 
other alteration made by the present Code is to substitute '* a ” for “ any pubho 
Qotnpany or" and ajfixcd '* ior "fxed ** The term “ debt ” has been ■vu>cd m 
thia ruk m its legal sense of a debt cither due or accruing duo , (1) that is, a sum 


(l) l’aijiu;i(iiinil t Itauiairawl HC 1> J 127 (iOll) 
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o( money niiich la either now pajnUo or will become pojablc m the (uture by 
reason of a present obligation (1) A sum payable upon a contingency does not 
become a debt till the contingency has hapyiencd (2) An allowance pay able as an 
annuity is not a debt, and cannot be attached under this rule until it has fallen 
iluc (3) 

A ProMiicial Small Cause Court cannot dircctlj attach a debt due to the 
jtidgmciit debtor pajahlc outside its local jurisdiction (4) 

“ Debt not secured by a ncgoUable mstrument "—Includes a decree 
of 1 RcNcnue Court (5) If a debt under -i deed of h>pothccition is intended 
to he sold alone or jointly with ininio\cahlo property in order to recover it by 
p rsonal remedy, it should be attached under this rule , hut where the interest 
under such a deed was attached under 0 \XI r D4, the absence of an attach- 
ment under this rule did not a0cct the right of the purchaser to realize the amount 
due under it (G) The rights and interests under his mortgage of a mortgagee 
out of possession should bo attached under this rule and not under sect 274 
of the former Code and 0 XXI r 54 of the present Code (7) In a recent case 
m the Jladraa lligh Court, the effect of the ^ords “ debt not secured by a negoti- 
able instrument" was couaidcred, and it was held that tbcj arc undoubtedly 
inde enough to co\cr a debt secured by an hjpothecation bond or a simple 
mortgage, and that r 54 of this order is not applicable to such cases, though the 
General Clauses Act and Transfer of Property Act speak of such a debt as an 
interest in immo%cablo property (8) The form of prohibitory order is given lu 
the First Sched App E No 10 If such a debt be attached a claim may be 
preferred by a third part) and investigated under 0 XXI r 58(9) Ihe 
corresponding section m the Code of 1877 provided that an attachment under this 
rule could not remain in force more than six months, but the property could 
then bo sold Under such section it was held that bonds which would be barred 
m the mean time could not be made avviliblo for ^ntisfaction of i decree in 
execution by the Small Cause Court (10) 

“Share m the capital ’’—The foiui of prohibitorv ordei i, ai\, i> m 

the First Sched App E No II 

“Othermoveableproperty The form of prohibitorj order is given 
m the First Sched App E No 0 lloncj deposited as securit) for performance 
of duties of servant may be attached under this rule subject to the emplnjer s 


(1) B^nciiaraii t Adiaiifith, Jb C 93a 
(1000). 13 C W N 900 

(2) Padmanunil r Ramaprasad 14 C L J 
127(1011) 

(3) radmaaund t Ramapraaad, tupra 

(4) lloascm Ally v Afcbotosh Gangoolly.S 
C L It 30 (1878), Begg Dunlop and Co v 
Jagannath Uarvran, 39 C 1(H(1011) 

(5) Aulia Bibi e Abu Jafar, 21 A 403 
(1899) 

(G) Sami Ayyar t Krishnasami, 10 B ICO 
(IbSG) 


(7) Koriiu ua nesaa v Phul Chand, 15 A 
134(1893), Tanadiv Bai Kashi. 20 B 303 

(1901) 

(8) Natarja I>er i» South Indun Bant of 
XiunercUy, 37 \I 51 (1914), folloaing 
Tftiradi Bholanath t Bai Kashi, 20 B 
303 (1003), not foIIoHing Sami Ayjar t 
hi-ishnasHami, 10 M 169(1887) 

(9) Chidambara w Ramaaainy, 27 il 07 
(1903) 

(10) NuisuigOas r Tulsuam, 2 B 558 
(H.78) 
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hen, bnt cannot be sold or realized until tlic deposit is at tbe disposal of tbe 
judgment debtor freed from the hen (1) 

“ Not in the possession ” — ^Vhen the moveable property of the judgment 
debtor is m the hands of a third party, the decree holder must proceed under 
this rule He cannot sue the third party, (2) but it u ould be otherwise if the 
decree declared the decree holder entitled to the immoveable property (3) 

" The creditor from recovering ” — attachment under this rule docs 
not prevent the debtor suing for the debt, (4) hut be cannot realize it (5) 

“ Copy of such order shall be affixed.” — Non compliance ivith this 
provision vitiates the attachment and makes it invalid as against a subsequent 
assignment (6) 

“ May pay the amount of his debt mto Court ” — He cannot be ordered 
to pav or to show cause why he should not pay, (7) nor can he be ordered to 
par into Court a debt he denies is due (8) In Bombay, however, it has been 
hcldth-vt clause (i) of this rule implies that the Court may make an order for paj 
inont of the debt which the ganushce is to obey including an order for paj nient 
to the judgment creditor (*1) Where instead of paying into Court, the debtor 
p wd tli» moncj to the only person who Lad if been paid into Court, would have 
bicn entitled to vTithdraw it and the payment was certified by the Court, it 
was held the pajmont amounted to a sufficient compbaacc with the forniei 
section (10) Money paid mto Court under the former section was held to be assets 
realized in execution under sect 305 corresponding vnth sect 73(13) In tho 
Calcutta High Court after the attachment of a debt, an order can be made gmng 
liberty to the debtor to pay the amount attached into Court, and appointing a 
Ecceiver to sue for and realize tho debt if it be not paid m within a time to bo 
fixed by tho order A voluntary payment by a debtor of his own choice and at 
his own risk made m a Court of inferior jurisdiction, with full knowledge of an 
aitachment by a higher Court was held not to discharge him (12) 

Effect of attachment — An attaching creditor la not in the same position 
0*5 an assignee for value without notice of a prior assignment, but stands in 
Tcspcet of prior assignments in no better position than lus judgment-debtor (13) 
An order for attachment gives the judgment creditor certain rights in execution 


(1) luimthan t Suhr&msinya, 9 St 203 
(I8S5) 

(2) Mirza Mabomed v V>idoi7 ol Balma 
kund.3LA2D (1870) 

(3) Padraauund Siogb t Chundi Dat Jha, 
1 C W N 170(1890) 

(4) Stib Siagh V SttA Ram 13 A 76 
(1800) 

(0) Collector of Etawah v Rett Shdiarsoi 
14 A 102 (1892) , s. c , 17 A 19S (P C 
1894), 221 A 31 

^0) Satya Cbaran t> MtnihubCbundcr^O C 
W N 693 (1905) 

(7) Simh V Muckanvehaxy, 19 SI. IW 


(1687) 

(8) Kuhea Pertaub v BboHrja Debya, 18 
W B 40(1872) 

(9) Toolaa Goolal t Anfone, 11 R -llS 
(1887) 

(JO) Ftdi. Sasaia v 3raula BaWisli. 21 A 
145 < 1897 } 

(U) SorabilEduIiitf GomdRamji, ICR 


iLL.V 483(1007) 

(13) Megi Hanara; v Ramji Joita, 8 B H 
a 169(1871) 
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bound to pay bia judgment creditor, and it la no part of his duty to inquuo 
whether his creditor is or is not entitled to tcccive the money (2) The payment 
of a cheejue given before notice of attachment cannot be stopped (3) In England 
an order for attachment docs not give the judgment creditor a charge until it is 
served, (4) and there is no difference between the service of an order nisi and of an 
order absolute (5) 

47. Whae the "property to be attached consists of the shaie 
Attachment of share or interest oj the judgment debtor in moicable 

in moveabfes property belonging to him and another as 

co-onners, the attachment shall be made by a notice to the judgment- 
debtor prohibiting him from transferring the share oi interest or 
charging it m any nay. 

48. (i) Where the pioptrty to be attaclud is the salary or 
Attachment of salary allouauces of a public officcr or of a scnanl of 

or a//ou/anees^^o/^p^u6Ac a railuay company or local authority, the Court, 
rSiway^'^compan'y or icJiether the judgment debtor or the disbursing 
heal authority officer IS OT ts iiot Within the local limits of the 

Court’s jurisdiction, may order that the amount shall, subject to the 
provisions of section GO, be withheld from such salary oi allow- 
ances either in one payment or by monthly instalments as the Court 
may direct ; and, upon notice of the order to such officer as the 
Government may by noiificalion in the Gazette of India or m the 
local official Gazette, as the case may be, appoint dj. this behalf, 
the officer or other person whose duly it is to disburse such salary 
or allouances shall withhold and remit to the Cowl the amount due 
under the order, or the monthly instalments, as the case may he 

p) Where the attachable proportion of such salary or allow- 
ances^ is already being withheld and remitted to a Court in pursu 
ance of a previous and unsatisfied order of attachment, the officcr 
appointed by the Government in this behalf shall forthwith return 
the subsequent order to the Couit issuing it with a full statement 
of all the particulars of the existing attachment. 

(J) livery order made under this rule, unless it returned 
xn accordance with the provisions of sub rule (2), shall, wnthout 
fuithcr notice or other process, bind the Government or the railuay 

(1) Kri&tn3»aviiuy t OlUcul AfaigOcc of (lb7t>) 

JladfUN SOIL 073 (1003) (4) /» rt Stanhopo SilLslono Coltjcriea <,0 , 

(’) TbaVoor Dvss r LucLinwiiut, 7 It 11C.D 100(1879) 

10.(lbo7) (5) Ai Josclj-nc, L. 15 b C D 337 

(7) Bhri„i*oda» » tWul ‘tu^ot, 3 1743 

3 I* 
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company or local authority, as the case may he, ivhile the judgment- 
dehtor is within the local limits to ivlnch this Code for the time 
heing extends and while he is beyond those limits if he is m receipt 
of any salary or allowances payable out of His Majesty's Indian 
revenues or the funds of a railway company carrying on business 
in any part of British India or local authority m British India ; 
and the Government or the railway company or local authority, as 
the case may he, shall he liable for any sum paid in contraiention 
of this rule 

Attachment of salaryj etc — ^In the Beport upon the Bill it was pointed 
out that the provisions here enacted arc not altogether a novelty in the history 
o£ e\ccution Ofliceta o! the Army serving m this country, whether they do 
or do not belong to tho Indian forces, ate public of&cera within the meaning 
of the Code Under sect 151 (3) of the Army Act (44 A 45 Vict c 58) such 
officers were liable to stoppage of one half of their pay m execution of decrees, 
and such ordeis remamod in force v.hcrcvet the judgment debtor ^\as in India 
When this provision was repealed as a sequel to the abolition of the Courts of 
Bequest, an addition was made to sect 136 by the Army (Annual) Act, 1895, 
to legalize deductions authorized by any law passed by the Governor General 
of India 111 Council This provision, m Mew of the definition of “ public officer,** 
placed military and civil officers on the same footing for the purposes of attach 


which, to a greater oi amallei extent, uexpenenced in connection with the various 
branches of the public services in India A public officer, whatever the amount 
of hia indebtedness, remains, by virtue of statutory exemption, m enjejmeut 
of one moiety of his salary, while his creditor, by reason of the application of the 
provisions relating to local jurisdiction, must follow him from Court to Comt 
all ov er the country with troublesome and expensive applications for transfer 
and attachment It has, moreover, been represented that a tradesman at a 
distance ought not to bo burdened with responsibility for tracing out the actual 
othcer disbursing the salary , and it is possible in practice for a puhbc servant 
acting as his own paymaster to place the most eenous obstructions in the way of 
execution In these circumstances a reversion has been made, in substance, to 
the provisions of sect IDl, sub sect (3), of tho Army Act, which have been 
extended to all public officers, railway servants, and servants of local authorities , 
and the responsibility is cast on the Government, or the company or authority 
concerned, for mahing its arrangements for receiving notice and for effecting 
tho proper deduction As a corollary to these provisions it is beheved that 
the order may reasonably be declared effective, not merely while the judgment 
debtor 13 m India, but wlulc he is m receipt of emoluments from the Indian 
revenues, or from the funds of an Indian local authority, or of aKailw vy Comj any 
carrying on business in British India 

Salary or allowances — ^This rule is new, though it partly uu-Iudea the 
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proMbious in tlic labt tbicc clauses of sect J(>8 of Act XIV of IbSJ Ilieio is 
no mcousistcncy l)ct\\ccn it and tho explanation to sect Cl (1) 

“Within the local limits of the Court’s jurisdiction ” — UniUr the 
t irlicr Codes, which contained no such provision o* this it naa held that a I’ro 
\ iiicial Small Cause Court could not directly attach tho salary of a public oiliccr 
disbursed outside ita jurisdiction , (2) nor that of a railway servant when not 
actually duo disbursed outside such jurisdiction (3) This rule provides a sjiecul 
rule lu the case of certain judgment debtors because r 16 docs not entitle the 
execution Court to attach a debt pajablc by a non resident outside the juris 
diction (I) 

“ May order that the amount shall be withheld ’ — The order 
should also prohibit the public officer or servant from receiving the amount 
of the salarj attached (5) 

49 (i) as othenvise pioudcd hy this rule, propeily 

Attactment of (art belonging to Cl paiUicrshp shall not he altachtd 
ncrship I roperta or sold t/i execution of a decree other than a 

decree passed against the jlrm or against (he yarfjicrs tu the firm 
as such 

(^) The CouH may, on the application of the holder of a decicc 
against a partner, make an oiaer charging the inteicst of such 
jiartner i» the partnership property and profits uilh payment of 
the amount due under the deciee and may, by (he same or a sub 
seqiienl order, appoint a receixei of the share of such partner m 
the profits {whether already declared or acc?MtJir^) and of any 
other money winch may he coming to him m respect of the partna 
ship, and direct accounts and inquiries and male an order for the 
sale of such interest or other orders as might hate been diiccUd oi 
made if a chaige had been made in faiour of the deoee holder hj 
such partner, or as the circumstances of the case may nquire 

(y) The other partner or partners shall be at liberty at any 
time to icdecni the interest chaigcd or, m (he case of a sale being 
dncctcd, to puichasc the same 

({) Etery application for an order undei sub rule ('') shall 
ha sened on the judgment debtor and on Ins partners or such of 
them as arc within British India 

(J) Eicry application made by any paitncr of the judjiiui/ 
debtor under sub rule (^) shall be sened on (he detiec hJde/ uj! 
on the judgment debtor, and on such of the other d , / 

join iJi the application and as are within British India 

(!) \atch»iii « Mu»»on 14 Horn L R Dans 5(J II JjsflAil; 

Cii (1J12) W B 1 ■* f ' 

(«) latiMlH 1 iitfiJiiaul 0 \ .lJ(lss4} MarwMi , 

(3) VWul Oifur t Ulji 30 t 713 (S) Utll</-i»* • I 

nJ03), 7 C W V b-1 , txijiilULiu r (18"6J. 
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(6) Service under sub iule {{) or sub rule (o») shall be deemed 
to be service on all the failnersy and all orders made on such 
applications shall be similarly sened 

Partnership property — ^TUiss^ctionhas been introduced lu consequence 
o£ representations that, for the protection of commercial enterpnse, the rules 
relating to the attachment of any interest m partnership property should be 
issimilated to the English practice It has been thought that, at anj rate m 
the commercial centres the time has arrued for mtroduemg the provisions of 
sect 23 of the Partnership Act, 1890 (53 & 54 Vict c 39), but hou far they arc 
likely to b“ useful when applied to the family business forming portion of the 
]omt estate of Hindus is a matter which remains to be «ccn Ihc enactment 
m question has, therefore, been tentatively adapted, as sub clauses (1) to (3), 
to which sub clauses (4) and (5) embodying the simplified procedure dueettd 
by 0 10 rr la and 16 of the Rules of the Supicme Court, arc merely ancillary 

50 (i) Wheie a deoec has been passed against a jiim, 

Execution of decree cxcciUion may hc gionted — 
aganstfrm against any propeity of the pa/lnci- 

ship , 

(6) against any petson uho has apypcaied in Ins oun name 
unde) rule 0 o) rule 7 of Otder XXX or who has admilkd 
on the pleadings that he is, o) who has been adjudged 
to be, a partner , 

(c) against any peison who has been individually suied as 
a partner ivith the summojis and has failed to appear 

Pronded that nothing in this sub rule shall he deemed to limit 
0 ) otherwise affect the provisions of section 247 of the Indian Conti act 
Act, 1872 

(2) Where the decree holder claims to he entitled to cause the 
deciee to hc executed against any person other than such a person as 
IS referred to in sub rule (i), clauses (6) and (c), as being a partnci 
in the firm, he may apply to the Court which passed the decree for 
leave, and uhere the liability is not disputed, such Couit may grant 
such leave, or, where such hahihty is disputed, may order that the 
liability of such person be tried and ddenmned in any manner in 
which any issue in a swit may be tried and determined 

(5) Wheie the liability of any person has been tried and deter 
mined under sub ride (2), the order made theieon shall have the 
same force and he subject to the same conditions as to appeal oi other 
wise as if it were a decree 

(i) Save as against any pioperly of the partnership, a dtcice 
against a firm shall not release, render liable or otherwise affect any 
partner therein unless he has been served uith a summons to appear 
and ansuvr 
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Cross references — .Va to actions by or against partners in the name of 
the firm, SCO 0 XXX rr 1-3, supra Action against the person trading under 
an assumed or trading name, r 10 of same Order Actions between co partners, 
execution not to issue without lea\c, 0 XXX r 9 As to issue directed under 
this rule to try question of liability of retiring partners, see note (1) 

“ Where a decree has been passed against a firm.”— ^Vhere a writ 
has been issued against a firm and 8er\cd on a partner according to 0 XXX. 
r 3, supra, judgment must be signed against the firm It cannot be signed 
against one partner separately for default of appearance (2) But it has been 
held in England that where judgment has been recovered against the firm, the 
plaihtifi IS not confined to the teined> gi\en by this rule but may still bring an 
action on the judgment against the individual members of the firm without 
any special leave of the Court (3) A plaintiff having obtained judgment against 
a cannot by subsequent service of the writ render the person served liable 
as a partner hereunder He must apply under this rule (4) 

Infant partner — ^It has been held by the House of Lords (5) (a) that an 


be applied m payment of the liabilities of the partnership, and until this is done 
the infant partner has no claim on tbein,(d) that a judgment against a firm 
containing an infant partner, and bankruptcy proceedings based upon such 


On a judgment so worded, execution issues as of course on the property of the 
firm, irrespective of the question of infancy of any member thereof , and semhk, 
oven if the sole member of the firm were an infant the right of the plaintiff to 
issue execution against the goods of the firm would not be affected But no 
execution can issue against the private property of the infant partner It would 
seem to follow from the above that an infant partner could not be served as a 
partner, though, icjnbfc the firm might be served by service on him as the person 
111 control of the business It would seem also to follow that an infant partner 
can neither apjjeir nor defend as a partner (8) 

“ Execution may be granted ” — See also 0 XXX rr 6-S, supra, as to 
subsequent proceedings No execution can issue against any partnership 
proper!} except on a judgment against the firm ^^’here a partnership was 
dissolv cd as to A , and afterwards an action was instituted against the firm for a 
debt contracted before the dissolution, but A was not served with the wTit and 
had no notice of the action till after judgment, it was held that his liability must 

(1) Worcester BunLjng Co v TVotlcr, 3 (4) ScoO 'VX'l. r 3,$uprii 

Times Rip Ct also Daris v Andr4, (•>) In Lorcll t lleauclamp A ( i'll? 

34 Q B D VOS, and Davies r Mom# 10 (ISM). 

Q U D. 43G. (6) Cf »1«i llani# » B ju lui p J Q I 

(2) JacLson t LichCcl 1, 8 Q 11. D 474 S34 (1893) 

(3) aarW«> CVillrn 9 Q B I) %V5 ‘»o (7) Ann 4 m / -j 

also Pavies i Moms, 10 Q B U 431*. (8) Anti IV it 
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be determmed before the judgment could be enforced against Juni, and a debtor a 
auramons founded on the judgment T7as disnussed (1) A partner so aituated 
cannot now bo made liable unless ho has been served with the writ (3) But 
whore there had been a dissolution under an order by consent in the Chancery 
Division and a receiver appointed of the partnership property and subsequently 
a judgment in the King a Bench Division vras recovered for a debt accruing 
due after dissolution it was held that a charging order on tl e property of the 
firm m the hands of the recenernas valid and could not be set aside by partners 
who had not been served with the writ (3) ^Vherc the action is betneen a firm 
and one or more of its members or between firms having one or more members 
in common no execution can issue without an ordei (4) ^Vhero a judgment is 
recovered by a firm suing in the firm name and afterwards one of the partners 
dies the surviving partner may issue execution by leave hereunder (5) 

Against any property of the partnership "—As already stated 
execution will not issue against any partnership property except on a vudKment 
against the firm 

Against any person who has appeared,” etc — As io effect of entry 
of appearance under 0 XXX rr 6-8 see that rule supra and respective notes 
thereto They shall appear individuallj nnd Unless he is a partner of the 
firm sued If in an action against a firm id the firm name a partner who 1 as 
aj jiearcd as such dies before judgment bis estate is not liable except so far as 
It consists of property of the partnership (6) 

‘ Has failed to appear — ^Vhc^e one person is tradmgaa a firm execution 
cannot in England issue against him under dause {c) of this rule unless he has 
1 een individually served (either personally or by substituted service) or leave 
has been obtained under the rule (7) As to a coso where the writ is served 
first on the person in charge of the business of the firm and afterwards on a 
partner see below (8) 

Claims to be entitled to cause the decree to be executed ’ — This 
does not include a partner who has loft the firm to the hnowlcdgo of the j lamtiff 
1 fore action brought If he has been served with the writ as provided hj 
^ XXX T 3 suira 1 e becomes liable under clause (i) or (c) of this rule Tie 
1 roviso to that rule is imperative and if )io has not been served with the writ 
no order can be made against him hereunder (9) \V1 ere the Sfastcr ordered 
an issue hether the said S M H was orJadJeHlnnscJfouitoTje a partner 
and the Judge varied the isme 1 j Innitii g it to whether tj e person eniigl t to 1 e 

(1) ExparUYoans IDO D 124 and 000 ( J See 0 \A\ r JO 1 Caw 

Dines V iforns JO Q B D 4^a (8J Sea AWeo t Itcckley X Cb '*j Q J5 

(2) Wgraai « Cor & Co I Q B 702 S> tHI O \\\ rr 1 3 c{rd«u;)a io« 

Bcierat semes and seo 0 \\\ r 0 

(3) Brand t Sandgroond S J T JII? note Doomed (0 Lo serve J os o iwrlner 

(4) Seo 0 X \X T 0 Cf Iso netc S ■© also Baisbnob CJ aran Saba i Bank I 

Vet on let n partners Bengal ID 0 J T 581 (1D14) 

(SJDaiese \n Irons W \ (S-JJ 04 $ce anatlcged jsitner \ bo /a tel to appesr) 

«t« DanieJJs (b pr 832 (q) \\ gram v Cox t Co i Q B 

( I SecElIui Walceon ig !i 7f4(lsd0) (1804) 
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made liable was a partmr at the time the ciusc of action arose, the C A 
rc\crscd the Judge a order, in 1 held that the iwic directed hj the Master was 
right (1) 

“ Shall not release, render liable or otherwise affect ’ — Ihcso and 
the preceding and following words of the rule limit in rnghnd the operation 
of a judgment against a firm to ( I) partnership propertj within the juris 
diction , (2) (B) the pris ate propertj of any partner who was anthin the juris 
diction when the writ was issued and has become liable to execution under 
(o), (li) or (c) of this rule , (Cl the pri\ifc property within the jurisdiction of 
my partner who was out of the junsdirtioii when tho writ was issued, hut who 
Ins become liable to the junsdirtion of the Court 1st by appearing to the 
writ, or 2ndly, by failing to appear after being duly sets cd outside the jurisdiction, 
or having been sersed with the writ within the jurisdiction and basing faded to 
appear The present rule omits reference to jurisdiction in clause (o) and clause 
(4) has been simplified in the roannet appearing 

The rule in England as regards joint contractors has been thus stated (3j 
“ action and a judgment against some of several joint contractors is a bar 
to subsequent proceedings against the remainder of them on the same con 
tract (4) And this holds good when the joint contractors arc partners m a 
firm (5) bued, not in the firm name hut as individuals A judgment against 
a firm sued m the name of the firm is a judgment against all the partners in 
tho firm (6) And even where partners arc sued together bj their names and 
not in the name of the firm judgment against one is no har to continuance of 
the action against the others (7) Dut a judgment entered by consent against 
one joint contractor, if pleaded, is a bar to further proceedings against others (8) 
And it has been held that where one of two joint contractors gave a cheque fox 
the amount of the joint debt, and was sued to judgment on tho dishonoured 
cheque, the action and judgment were no bar to a subsequent action against 
the other joint contractor on the original contract (9) Sect 43 of the Contract 
Act alters the rule of English law, that all joint contractors must ho sued jointly 
The promisee may, in this country sue any one or more of the joint promisors (10) 
The applicability moreover of the principle of bar for jomtncss (11) in this country 
has been the subject of considerable discussion It was considered applicable 


(1) Davis V H>-Tiian & Co , 1 K B 8a4 C 
A (1903) 

(2) Cf note * lafsnt partner, supra 
(1) Ann Pr notes to O 48a r 8 

( 4 ) King V Hoaxc 13 M & W 494 

(5) Kendall 0 Ilamiltoa 4 App. Cas. 004. 
(G) Seejadgmentof Lindley.L J WesUna 

National Bank & Co n PenM 1 Q B p 314 
(1891) 

(7) Soe 4nn Pr , noto to 0 43 r 8 
•• andWralli James, C8 

. 2 Ch 29o (1898), 
10 App (Ks CSO 


cited O XXN rr C-8 supra and notes 
as to Action against frm and ‘Appear 
ance by one, etc 

(0) Wegg Prosser v Evans 2 Q B 101 
(1894) , 1 Q B 103 (1893) 

(10) Lukinidas Khimji v Purshotam 
Handas Q B. 700 701 (1882). thongh a 
defendant might apply to tho Court to have 
lus CO contractor added as a party Pollocks 
Indian Contract Act p 188 

(11) ScQ Hukm Chand, Res. Jud 734 
vhere tho subject is fully discnssed , and 
Potlock, p 41, and p ISC, ani Cunningham 
& Shepherd a Contract Act, notes to s 43 
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ID tlio cases undeTmentioned (1) The Allahahad High Court, (2) however, has 
lield that the effect of s^ct 43 of th* Contract Act being to exclude th“ right of a 
joint contractor to be sued along with his co contractors, the English rule is no 
longer applicable in India , at all events in the Jlofussil Since the passing of 
that Act a judgment obtained against some only of the joint contractors, and 
remaining unsatisfied is no bat to a second smt on the contract against the other 
joint contractors (3) 

Unless summons has been served — ^Partners carrying on business within 
the jurisdiction may he sued in the name of the firm (0 XXX r 1) , service 
withm the jurisdiction is to he deemed good service on the firm whether anj 
members are out of the jurisdiction or not (ib 2, 3) 


1 51 TF/iere the property ts a negotiable instiument not 

Attachment of nego- deposited in a Court, nor in the custody of a 
tiabie instruments pubhc officer, the attachment shall be made 

by actual seizure, aud the instrument shall be brought into Court 
and held sub]ect to further orders of the Court. 


52, Where the property to be atiached in the custody 
pjg. of an^ Court or pubhc officer, the attachment 


Attachment o! 
petty m custody of 
Court or public otHcer. 


shall be made by a notice to such Court or 
officer, requesting that such property, and 
any interest or dividend becoming payable thereon, may be held 
subject to the further orders of the Comt from which the notice 
IS issued * 

Provided that, where such property is m the custody of a 
Court, any question of title or priority arising between the decree- 
holder and any other person, not being the judgment-debtor, 
claiming to be interested in such property by virtue of an} 
assignment, attachment or otlierwise, sliall he determined by 
such Court 


Acl 

as 

27 - 

in italics The rule docs not apply to a case where the property sought to bo 
attached has, under the decree being executed, been declared the property o 

{1) Hemendro Coomar AluUick t> Rijendro Prasad v Ramchandra Rao A 57 
Lall Jloonsboo, 3 C 353 (1878) , Gurusamt (1002) 

Chcllv w Samurti Chotti, 6 M 37 (1881), (3) S«r P Pollock m lua Indun ^lUract 

Iiickmilas Khimji v Purbliotam llondas, Act,p 187, exproases an opinion in 1 ic 

tupra mkahmisliankar V Vnlmuram, 2-1 B sonse, but states that until it 
77 (1890) adopted by tho other Higli Co'**’’® • ' 

(2)Muhainmal Askari v Radlie Ram frmrd bj the Privy Council llm liu"' in is 

Sinj,h, 22 A 307 (lOOO), and see Mathura l»c regatde 1 as open 
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iltcro. holder (1) The form of att ichmcnt is giNcti m the First Sched App F 
Xo 7 

“ Whero the property,” — ^Tliis docs not include the life interest of a 
bcnc&ciar} in a trust i state m the hinds of the OlTicial Trustee (2) 

” In tho custody of ’’—This means actual custody, (3) and not in aaticipa 
tion of property coming into custody (4) If it bo in tho custody of a Receiver 
appomted bj Court, sanction to attach must first be obtained from the Court, 
and vnll only ba granted on such firms as would ensure cqualit) between the 
creditors , (5) such an attachment without sanction vnll not be recognized (C) 
Letters containing money addressed to the judgment debtor can be attached in 
the hands of tlie I’ost Office (7) The Official Trustee is a public officer (8) 

“ Shall be made by a notice ” — A Court has no discretion to refuse an 
application for attachment under this rule (9) A notice sent to a Court is 
sufficient to make an cficctual attachment of moveables in its hands even though 
the Court refuse to receive it (10) 

“ May be held subject to the further orders ” — k Collector m whose 
hands moneys arc attached cannot pay away the same without orders of the 
•vttaclung Court (11) 

“Xn tho custody of a Court” — ^Thc second clause does not cover the 
custody of a Collector, and no determination of any question can be made (12) 

“ Any question of title or priority ” — ^Whcrc one Court attaches and 
then makes an order directing another Court to pay certain moneys to A and 
before payment the amount is attached by B the second Court has ceased to 
have a disposing power over the mone> and cannot try any question of title 
or priority (13) A and B obtained a decree against X and Y Z obtained a 
decree against A and B for a lesser sum and attached the first decree whereupon 
A and B paid the money into Court and alleged Z s decree was reall) that of X 
it was held that, tliough such allcgatiouo had not been raised in Z s suit it could 
be raised in execution and, on its being substantiated that A and B were entitled 
to enforce for the purpose of satisfying their decree anj claim that X could ha /e 
done, and Z’s claim to the money m Court was disalluued (14) 


(1) pQilmanund v Chuudi Dat Jha 1 C 
W N 170 (1890) 

(2) A1 1 il Latcef v Poutro 12 M 2o0 
(1880) 

(3) Mutlukaruppan v ^lutluramalmga " 
M 47(1863) 

(4) ToKj> Fatesing t> Balabhai 23 B 30 

(1890), followid in Padnianunl t Kama 
pra&vd 10 C W N 14 (1911) 14 <. T J 

127 

(5) J Khan i AUi Mahonud 10 B 577 
(1892) 

(0) VlalioinmcJ Zolmmddecn e Mabomed 

NooroodUttii 210 87(1893) 

(() harasiiuliulu j Adnpjia 13 Vt ,.12 


(1890) 

(8) Abdul I,alcof r Doiilr 12 If 2 j0 
(1889) 

(9) KoorJihani VKshitlj 8f L It 17 
(1880) 

(10) John Ticl A Co V Abdool IIjc, 19 
W R 37(1872) 

(11) SatfoDah V Luclimeeput 13 W It 73 

(1870) 

(12) lu matter of llrojonatb A1 ttcr, 13 
W R 301 (18"0) 

(13) Gopec Nath t tchelia Biboe 7 C 
so3(mi} 

(14) tfclajya v Bangara>’ya, IC If 117 
(18 ».) 
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Shall be determined by such Court.” — That is, the Court m whose 
custody the property la Thus, where such Court is the Small Cause Court 
aad an attachment is made under this rule by the High Court, the Small Cause 
Court 15 stiU the Court to adjudicate on quesUons laisedby a claimant ^1) The 
mode of m\estigating 13 provided tor in 0 XXI rr 58-63(2) A suit, it has been 
held, lay to set aside an order made under the former section (2) 

53 (1) Where the propeifcy (o be attached is a decree, either 

Attocto.nt 0. amm. thc mmentojrnoncy or forjale tn enforce- 
imnt of a mortgage or charge, the attachment 

shall be made, — 

(a) if the decrees were -passed by the same Couit, then by 

order of such Court, and, 

(b) if the decree sought to be attached uas passed by another 

Court, then by the issue to such other Court of a 
notice by the Court which passed the decree sought 
to ho executed, requesting such other Coirrt to stay 
the execution of its decree unless and until — 

(t) the Court which passed the decree sought to be 
executed cancels the notice, or 
(n) the holder of the decree sought to bo executed or 
his judgment debtor apphes to the Court receiving 
such notice to execute its can decree. 

(2) Where a Court makes an order under clause (a) of sub 
rule (1), or receives an apphcation under subdiead (ii) of clause (6) 
of the said sub rule, U shall, on the application of the creditor uho 
has attached the decree or his judgment debtor, proceed to execute 
the attached decree and apply the net proceeds m satisfaction of 
the decree sought to be executed 

(3) The Jiolde) of a decice sought to be executed by the attach 
mcnl of another decree of the nature specified in sub jule (1) shall 
be deemed to be the representative of the holder of the attached decree 
and to he cniuled to execute such atfac/ied decree %n any manner 
lawful for the holder ilioeof 

(4) Wheie the pro'perty to be attached in the execution of a 
decree is a decree other than a decree of the nature referred to in 
sub rule (1), the attachment shall be made, bj a notice by the 
Court which passed the decree sought to be executed, to the 
holder of the decree sought to be attached, prohibiting jum 
from trausferiing or chaigmg the same in any uav , and, uhere 
sucli decree has been passed by any other Court, al&o bj sending 
to such other Court a notice to abstain from executing the decree 


(I) Jeyi urayatj Mcghraj i lAmAil Knri (2) TiLuin SiQgl* ’ Mon Bam U C 
mall. 13 B 710(18^5) (1691) 
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sought to bo attached uutd such notice is cancelled by the Court 
from which it as sent. 

(6) The holder of a decree attached under this rule shall 
gne the Court executing the decree such infonnation and aid as 
Jiny rcasoinbly be required 

(6) On the apphcation of the holder of a decree sought to he 
cjccutcd hg the attachiienl of another decree^ the Court making an 
order of attachment under this rule shall gne notice of such 
order to the judgment debtor bound Inf the decree attached; and no 
payment or adjustment of the attached decree made by the judgment- 
debtor iji centraieji/ion of such order after receipt of notice thereof, 
either through the Court or otherioise, shall he recognized by any 
Court so long as the attachment remains m force 

Attacliinent of decrees -^Thisrule corresponds with sect 273 of Acts X 
of 1877 and XIV of 1882, though the arrangement has been altered Tho 
third and sixth clauses arc new The particular procedure by this rule m the 
previous Code was confined to money decrees A money decree cannot bo 
sold (1) Und>.E tho Code of 18o0 howc\cr, a decree for money could be sold (2) 
A decree for dissolution of partnership can be regarded as a money decree and 
cannot bo sold (3) But a decree declaring a person entitled to rcco\cr possession 
of immoveable property nith mesne profits is not a decree for money , (4) nor 
Mas a decree on a mortgagc,(5) and it could be sold (C) so also might a decree 
for redemption (7) Under tho present Code the procedure m regard to tho 
attachment and realization of a decree for sale in enforcement of a mortgage or 
(harge is regulated by this rule (8) This rule applies to cases of attachment 
before judgment (0) 

Clause (a) — Under the wording of the first clause of sect 273 of Act X 
of 1877, which ran, “ If the property be a decree for money -passed by the Court 
uheh passed 0 e decree sought to be executed the aUadintcnt shall he made by an order 
if the Court,” etc , it was held that this also applied to cases where the decrees 
Mere passed by diilercnt Courts but were being executed by one Court (10) 


(1) Gapall^anasLctv Jobarunal, J6S 522 
(1891), SulUnKuart GulzanLaI,2A 290 
(1870) TinivcngaUa V Vythilinga CM 4IS 
(1883),Jotinlrolsatht> Uwarka Lftth, 20 C 
1 11 (1891) 

(2) Gotam v luJro ClianJ 15 W R 31 
(1871) . 7 B L K 318 

(3) Sidlingappa t> SlianVaruppa, 27 B CSC 
(1903) 

(t) \asiiileTa r Xaraj-ans 21 M 341 
(1900) 

(5) Bail NalU Ix)lica v BaioycnJrs Nath 
Palit C C \V N C (1901), Jogcndi* % 
llirauj-aVumar, 2 C. L J 199 (1901). 


Macnaghtps v Surja Prosad 4 C IV N 
xxxT (1809), Delhi & London Bank i 
PirtabSmgb 28 A 771 (1900) 

(C) Jogendra i Hiranjakumar, 2 C L. J 
499 (1901) 

(7) Tsaigar Timapa v Bhaakar, 10 11 111 
(I88C) 

(8) L.uppu8aini t Subbaraja, 22 M. L. J 
ICl (1912) 

(9) ^ enkaj-ya t Lakshmiab 22 ^1 L J 
394 (1912) 

(10) Suilan Kuar i; Gulun Lai, 2 A 290 
(1879) 
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Clause (b) “ Passed by ouotlier Court ” — ^This does not include a 

decree for money passed by a Eevenne Court (1) The other Court on receiving 
the order is bound to comply therewith, and is debarred from proceeding with the 
execution unless the bar is removed m one of the ways specified in the section, 
and a sale notwithstanding the order attaching the decree is invalid (2) 

_ “ Shall proceed to execute ” — ^The Court has no power after receipt 
of notice to sanction an adjustment , (3) not can it return the notice to the Court 
which sent it as the amount for which the attachment was issued was not stated, 
and then proceed to execute its own decree The Court on receiving the notice 
13 bound to complv with it (4) 

Sub rule (4) — This refers to decrees other than money decrees , (5) and 
under the previous Code, where the wording of this clause ran, “ In the case of 
all other decrees,” it was held to include decrees for redemption (6) and decrees 
for sale of immoveable property under sect 88 of the Transfer of Property Act (7) 
The present rule, however, excludes decrees for sale in enforcement of a mortgage 
or charge as well as decrees far the payment of money from the operation of this 
clause ^Vhcn “ the Court which passed the decree ’ attaches its owti decree, 
it may execute such decree on the application of the attaching creditor (8) In 
the previous Code this clause concluded with the words, “ Everj Court receiving 
such notice shall give efiect to the same until it is so cancelled’ , that is, to 
abstain from cxccutmg the decree The Court receiving the notice cannot 
substitute in the record of the decree being attached the judgment creditor for 
the judgment*dcbtoi in the decree being executed (9) 

54 (i) Where the property is immoveable, the attach 

Attachment of im- ment shall be made by an order prohibiting 
moveable property the judgment debtor from transferring or 

charging the property m any way, and all persons from tahng 
any benefit from such transfer or charge 

(J) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 

(1) AuLa Bibi v Abu Jafar, 21 A 405 allows tho decree to bo barn>d by limitation 

(1899) T Uoni Koya v A P Umma, 35 M C2i 

(2) Hanik Lai Seal V Banamali Moikejee, (1911) 

32 C 1104(1903), a c, IOC W N 193 (6) Sultan K.uar v GuUan Lai 3 A 290 

(3) GopalHanashctv Jobanmal, 1GB 622 (1879) 

(1891) (6) Naigar Tuuapa v Bhaskar 10 B 44* 

(4) ManiL Lai Seal v Banamah 32 C 1104 (1880) 

(1)05). IOC W N 193,30 L J 27 It (7) Delhi A London Bank t PartapSmgli 
waa said by Maclean aj , in Adhar v 28 A, 771 (1900) . 3A L. J 683(F B) 
lal Mohun 24 C 778 (1897) (under the last (8) Peary Mohun v Romrah ChonJef J5 
Code), that nttaebraent of a decree did not C 371 (1888) IlangaBami » Penasami < 
prevent a bolder from esocutmg it , but tho M 68 (IMl) ^ 

iladras High Court has held that tbo only (9) Barbnia Dm v Baji la , - 
l>er8on competent to execute is tho attaching (1903) 
creditor uho will bo liable m damages if he 
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pait o£ tli(j property and then upon a compicuous putt of the 
court liouic, ojid also, uherc the properly is laud pacing levenuo 
to (he Goccriimcut, in the office of the Collector of the district 
m winch the land is situate 

Mode of attachment of immovcablo property — fbe bibt clause of 
tile present rule corresponds with sect 235 of Act VIII of 1850, tbe \\or(ijng 
being practicabj tbc bamc Tho present form was adopted by sect 274 of 
Vet X of 1877, s'\%c that the words “/aJlwij/ any bcnrfit from such transfer or 
diaryc*' ba\e bccir substituted for “rcccitin'^ (he same from hun bj ‘purchase, 
gift, or olhcricise ' The remaining clause corresponds with portions of sect 239 
ufActVIII of 18 j 9 In that section the words were ‘ the icrtUcn order shall be 
readout’* This was altcrcdby sect 274ofActX of 1877 to ‘ the order shall be 
proclauncd,’ which Act added the words ‘by heal of drum or other customary 
iiwrfc" and " payxng retenue to Goicnimeirt Certain Nerbal alterations ha\c 
been made as shown m italics 

“ Where the property la immoveable — Pccrccsfor money charged on 
hudaroinimo\chblo property (1) A decree for redemption cannot bo attached 
under this rule, but under 0 XXI r 53 (2) A debt sccuiid by mortgage of 
iimnovcvble proiicrty should be attached under this rule and not under 0 
\XI r IG , (3) later cases hiNc howc\er, held that such a debt, especially if 
tho mortgagee is not in possession is not immoaeablc propertj and need not 
bo attached uudcc this rule , (1) at most oiuission to attach under this rule is 
ail irregularit) (5) 

It has been recently held that in the case of a puiel> usufiuctuar) inoit oa„o 
where there is no debt pajablc by the mortgagor the procedure should be by 
attachment (under this rule) of the interest m immoieablc propertj (6) An 
attachment is not necessary in execution of a mortgage decree where the decree 
contains a direction for sale (7) When this point was raised before tbe I’tivy 
Council they would not go into it and held a sale, without attachment m 
txecution was good on the ground that the properties had been attached under a 
previous decree arising out of the same mortgage transaction (8) The sale of a 
mortgage debt, m execution of a decree cames with it tho security without 

(1) Appasami v Scott J tL 0 (1&91) Sami Bai Kashi, SO 11 3Qa (1902) , AbUul Majid 

( Krishnasaim, 10 31 1G0(18SG), Bhawani 3Iuhammad FatzuIIa 13 t 89 (IbJU), 

1 GulabBai,XA 318(1877), butsoeAbdul Baijnath Lohea v Bmoyundra Nath Palit, 

Majid V Muhammad Faizulla 13 A 89 0 C W N d (1901) Baldco Danruj, i 

(lt,jO) Bamchaodra Balvaot, 19 B 1^1 (180a) , 

(2) Kaigar Timapa v Bhashar, 10 B 444 Mimnappa NaiX V Subrahmanii-a Ayjar, 

(1880) 18 M 437(1605) 

(3) Simath l>utt v Gopal Cbundra 9 C (S) Mumappa v Subramama 18 31 437 

311 (18&3) (1894) 

(4) Debendru Kumar i Bup Lali, 13 C (G) Manilal v 3Iotibhai, 35 B 28S (1911) 

54G (IbsO) , Kasinath v Sadauv, 20 C 80a (7) Daj^eband v Uemeband, 4 B 515 
(1893) , Karim un uwsa t Bbul Chsnd, 15 A (1880) 

134 (1893) > NaUra^a Ijrr v South Indiaa (8) Duaibai r lahvardos, 15 B 222 (1891 
llauW of TiuumcUj 37 M 51 (1914). M 1* < ), 18 I A 2A 
K J Ida ratsadi Ubulauath v 
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attaclung the mortgaged property under this rule (1) The equity of redemption 
of a mortgagor can be attached under this rule, the attachment being by order 
prohibiting the judgment debtor from dealing wth it in any tvay and all persons 
from receiving it, such order being proclaamed and notified as therein directed (2) 
The execution of mortgage decrees are now governed hy 0 XXXIV , but prior 
to the present Code they were governed by the rules made under the Transfer 
of Property Act in Bengal and Assam (3) The life interest of a Hindu widow 
under her husband’s will in the mcome of his immoveable estate is immoveable 
property and is attachable (4) 

“ By an order prohibiting — This should bo the procedure where the 
property sought to he attached is a factory in the possession of a prior mort 
gagee, and not by puttmg peons m possession (5) The prohibitory order does 
not liavQ the effect of dispossessing the judgment debtor (6) Pot form of 
prohibitory order, see the First Sebed App E Nc* 8 

“ The property — IVbcre an attacimieut was made of the debtor’s shaic 
without specifying the share, it was held only to covet the share and not the 
whole propert) (7) 

‘'Proclaimed Onitsswuof the beat of drum was held to be a matciial 
irregularity, and the sale was cancelled (8) Objections as to irregularities m 
the proclamation cannot be tahen on appeal to the P 0 for the first time ^9) 


3 55 . Whoc— 

fismoua/nUtMtoem (“) 'I*® *imouut Uecieecl witli testa .lud 
alter satisfaction of all charges and expenses icsultmg 

from the attachment of any pio- 
perty are paid into Court, or 

(b) satisfaction of the decree ts otheiwise made through the 

Court or certified to the Court, or 

(c) the decree is set aside or reversed, 

the aitachnent shall he deemed to he withdiaun, and, in the 
case of immoveable ‘pio'perty, the mfhdraual shall, if the judgment- 
debtor so desires, he 'proclaimed at his expense, and a copy of the 
proclamation shall he afiixed in the manner presenhed hy the last 
preceding rule. 


Removal of attachment — ^Ibis lulc coricsponds with sect J15 of 
Act VIII of 1859 and down to the words “ oUicrune viade ” was practically as it 


(1) Ualtleo Dhanrup v Bainchandra 19 
B 121 (1803J 

(2) Paiobliram t Ooimd Gaucsli, il B 
220 (IgOo) 

(3) Calcutta Ca ctle, I’t 1, p 414 dated 
13th April, 1802, Asm i Caicilc, I’t HI, 
p 272 dated loth April, lsJ2 

(4) NaUi Kevra v Dhuivhrijt, -3 11 I 
(1808) 


(5) MudUun Mohun u Gokul Doss, 10 JIoo 
[ A C63, p C71 

(C) ISarajanrav v BilLrishna, 1 B 
,1S80) ,, 

(7) ^>^^oop^a^aml lUmTahoI. 18 w l 

:00(I872) ,, ,, 

(8) Tmtbak v Naiw. 10 B J’Ot 

(9) Eamkrusluia v burfiinnis^a, 0 C I-» 
P C 1680). 7 I A 107 
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UOH etaads IttliGacontiauci} “«« order skail he issued forlhcuithdraual o/ the 
Qltadimcit; i/ the defendant thall detire U ai\d shdl deposit \n Coutt a 
iutn svjficicnt to coicr the expense, th^ order shall be proclaimed or tnltmalcd in the 
same t/ianncr as herei>ib>fore j^^esertbed for the proclamation or intimation of the 
( 2 //(IcA merit , and such steps shall be taiLcn as may be necessary for slayiny further 
proceedings in execution of the decree *' This was repealed by sect 275 of Act X 
of 1877, wbjch concluded ^nth the words “ an order shall bo issued on the appUca 
tion of any person intercslcd in the property for the uithdraical of the attachment ' 

Tor this has been substituted the Iasi clause in italics by the present Code, 
ivUtch also added the words in italics m clause (6) But vrhcic property has 
been attached, an order dismissing an application for execution but not spccid 
cally withdrawing the attachment or declaring the decree incapable of execution, 
did not. It was held, raise the attachment If on appeal such order were set 
aside the decree holder was entitled to the full benefit of his attachment (1) 

The striking off of execution proceedings from the file of a Court did not, it was 
held, mtetfere w^th the continuance of an attachment 12) A sale in pursuance 
of an attachmeut being set aside does not displace the attachment , (3) nor does 
tho death of the judgment debtor, (4) c\cn though he be a Mitakshara coparcener 
aud his interest lu the property attached passed to the surviving coparceners (0) 

\n attachment nine jears old in execution of a decree twelve years old in tho 
absence of other information must, it was bold be assumed to have been 
removed (6) See, however, novr a* to striking off on default of prosecution of 
execution ptoceedmgs tho notes to r 57, post Sums paid into Court under this 
rule arc not assets within the meaning of sect 73 (7) 

56. Where the propcity attaclied i* current com or cmieiioy [s 2 ? 

notes, the Court may, at any time during the 
coUi*ot‘^ciurency*’notM continuunco of the attachment, dire.ct that 
to party catiued under g^ch coin or notes, oi a part thereof sufficient 
to satisfy the decree, be paid over to the 
party entitled under the decree to receive the same 

57 Whae any properly has been ullached in execution of 
Determination of ai « dccrcc bul 6y reosort of the decfCQ holder's 
tachment default the Court ts unable to proceed further 

with the application for execution, it shall either dismiss the appli- 
cation or for any sufficient reason adjourn the proceedings to a 
future date Upon the dismissal of such application (he attachmuit 
shall cease 


(J) Baiikof Upi crlnJiaP Sbeo PrasaJ 19 
A 482(1897) GoUm \abcja v bhom Soon 
durce, 12 W B 142 (1809) 

(2) SyudNndiro Penroo Thovild*nDe>o, 14 
U L B 425 note 

(3) Gos^m Munrsj v Deen Dyal, 20 W B 
20(1871) 

(4) Sbeo Pershad v Ilua I.-’il, 1* A 440 


(IbbJ) 

(i») Deni Icftbad i larbati, .0 C SJS 
(1892) 

(0) Gvoujesaur r Luciunco, 20 \V B 418 

(I8-3J 

(7) Sorabji Coorarji v K&U BagLuiutb 
36 B 150(1911) 
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" Decree-holders* default.” — It was pointed out (1) tLat the last Code 
did not contain anything like a complete procedure lor proceedings m execution. 
It did not suggest what procedure should be adopted m cases analogous to those 
which might occur durmg the hearing o£ a suit and which Mere provided for hy 
Chapter XIII of that Code Further, it was clear, both from the Code itself 
and from the provisions of the Limitation Act, that the Legislature contemplated 
that there might he a succession of application for execution (2) IVheie final 
orders adjudicating upon the right to have execution ha\e been made, the 
principle of res judteata is applicable (see sect 11) (3) But under the former 
practice an application for execution aught be made but might not be proceeded 
ivith The Code did not prohibit an application for execution where a foimei 
application to that effect had been withdrawn without liberty to present a fresh 
one (4) Not, as stated, did it provide for cases where the apphcation could not 
proceed for default of the decree-holder In such cases a practice arose, with the 
object of disencumbering the files of the Court, of ^‘strikmg off” applications 
It ivas frequently pointed out that this practice was not justified hy the Code, (5) 
and that there were (apart from the question of adjournment) only two waj^s 
of judicially disposing of any apphcation, that is, by granting or djsniissmg it 
m whole or m part (6) The effect of an order ” striking off ” was discussed m 
numerous cases An ittacbmcnt was not necessarily at an end because the 
execution case was struck off the file The effect of such an order depended on 
the circumstances of the case (7) There nas no general rule as to the effect of 
stiikmg off an execution case from the file (8) Such an order did not necessarily 
put an end to the attachment, and it was competent for 1 lie Couit to make such 
an order and at the same tim® continue the attachment (9) It wis open to the 
decree holder to revive the execution proceedings and continue it from tho 
point where it had previously stopped (10) IVhcre by a imstakc of the Court 

<l) SCO EdRc, CJ, in Dbonkal Singh v Smha UC \V K 163(1900), but sco Earn 
Ehakkar Singh, 15 A 84 (1803), at p 9( ?tcwuz i Earn Charun, IS A 40 {lS!h) 

(2) Tbakur Pershad c Sheikh EaUu ulLvh, (lO) Pciry I,aU Smha t Chaudi Charuii 

ill A. 44, 60 (1894) Sinha, U C W N 163 (1000), Sii'iiLli 

(3) Ram Kirpal Shukul r RupEuari, 11 1 Kutuaruddm v Ja^vohirLal, 321 A 102, 9 

A , IttUwNvd Ctoiuj » C V7 m , 3 ,\Yi«<iyMWWiiU.y as tu 

Mulhuxcerin Pillai 36 VI 053 (1912) tho effect of stnkmg off aa execution case, 

(4) Thakur Penbad v Sbcikh Fakir iillab. Rajah Muhesb Naram v Kishauund ilisr, 9 

221 A 44 50(1804) MIA 328, at p 337 (1862), Bagram v 

(5) Dhonlcal Smgh i Phakkar Smgh 15 Wise, 1 B L R 91 (1863), F B .Puddomo 
A 84 (1893), at p 96, Baroda Sundari v acoDo°scov Roy ilothooianath, 1211 L R 
Fergus^u, 11 C L B 17 (1882), Biswa 411(1873) P C [itiuaybopr sumedthatan 
Son&n V Binanda Chundcr, 10 C. 416 (1884), cxccutiou long neglected and finally struck 

and cases cited, post offliasccascdto bo opcratue, and m that case 

(6) DhonkalSinghv Phakkar Singh, «ap>ro ajudgmcnt-crcditorstillcviiUonlydatofrom 

atpp 94,05 any aubsequent atUchment whi^-h bo^ioay 

0)Zahurani Tijlcr, 3 B L B SO, 92 ohtom But in Slaharance indurjett K^r 
(IbljS); Snnivaaa baslrial i Sami Bau, 17 t Zatclituun Smgh, 24 \V R 00 r' 

M. 180, 182 (1893) , Chmtaman Damodar v 'jliatu Sabu i Ramacharau Lai. 4 B 
BaUhastii, 16 B 294 (1691) app C8 <1609) [d property » oac" 

(8) llohunt Bhaguaa Das t IvlnltcrMoni tho attachment will subset i/ iw 

Dissi.lU IV N 617(1690) alwiidoncdunlilanorditiiissucdliiriw'*' 

(9) I’cary tail 'sinlia t CLuiu U Clurau dtaaa), c^cu thouji no futlhcr sUjw arc 



EXLCUllON or UIXKLLX AND OUDEllb. 


001 


1 IIU>T 'MlIkU 
0 2I,r. 07. 

ui ai'^ilicatiuji fur cxccutiuii agaiuX attiuLcdpropcit) was disniHscd, but there 
was no order itmoMiv^ the attachment, and tho dccrco-lioldcr ubtaiiicd a review, 
and the executing Court was directed to proceed, it was held that the attach- 
ment subsisted as against a sale made by the judgment-debtor previous to the 
review (1) 

The “ striking off " or shelving of an execution application thus admitted 
of ditlercnt interpret vtions according to the circumstances It might have 
the effect of killing the p.u:tKular ai>plicatton without anj adjudication on 
the merits So if such an order was passed iii consequence of some default uf 
applicant nut going to the merits of his right to have satisfaction of his decree 
(cy. default m appearance , failure to pay process fees, or to put lu copies of 
papers called fur, etc ), in such eases though the order might put an end to the 
particular application in which it w is passed, it did nut bar a subsequent applica- 
tion for ciccution if it were made within the picnofl of limitation (2) lurtbcr, 
.Vi sect KiS of the Code of did not apjily to cictution proceedings, then 
w IS no statulorj provision for eases of decree holder s default (J) If on the 
other hand, such an order was passed on the imnts of the application cy by 
a fmumg that the decree had been satisfied or that execution vias haired by some 
jncvious order which would ojKjiale as res juJiciUa, then sn far as fhc Court 
executing the decree was coituriied, the appbcatiou was taken to have been 
fmallj disposed of in a manner adverse to .ipplicant’s iigbt to have the decree 
executed, and no further application for execution could be cntcitaiocd imlcs’i 
111 pmsuaticc of a successful apjieal (1) In these cases the effect of the order wav 
to render the decree dead aud incapable of execution or further execution 

Further, as pointed out by Edge, C J in tbe case cited, (C) it is necessary 


taken oo tho fttlochuicut witlim a rcsson 
able period], bbeiUi GoUm t Mt bbsma 
buadari, 3 D L R 134 (ISCO) [iiurostnlung 
<ifl docs not release attaehmeul] , Binds 
Bibco t Lalla Gopec Nstli, 14 B L R 323 
(JS74) [stnlang oS ui this ease cztui,;iibbcd 
uttachment] , Chamua Lull i Doinuu 1^11 
9 W U 205 (1867) , hyud Nadir llusscm r 
I’caruo Thonldaruieo, 14 B L R 423 ii 
(1873) [striking ofi a&eetif only the files of 
the Court, and applicatiou for sale not 
alUchment] , Baioda Sundari v Fergusson, 
U C L R 17 (1882) [striking o 3 is not in 
.ittordaiico \uth tho Code, but for convem 
(IKC of Court], Bisaa Sonan t Binanda 
Cliujidcr, 10 C 410 (1884) [projicr cause » 
not to strike o3 but to dismiss , a ease 
bO dismisscHl may bo restored] , burdbario 
l,all i Girmdar Cbundcr, 1 C. L. R 475 
(1877), Mungal Bershad Uuhit t Gnja 
Ivant Lahiri, 8 C. 51 (IftSl) , bj-am Singb r 
BauliV Nath lUi. 13 C L R 176 (IS1»3), 
'yjonJur Singh i Buhoori.v .Uuiu, 24 W It 
(1875), Gungagylti I’ul t Ikiui buuikr 
l)ut,80 B R IOJ (ISSl) [attachment held 


removed], Rangabaniit> Bcriasaini 17 H 58 
(1833), Ragbubans Gir v Shcosaran Gir, 5 
\ 243 (1882) Vinkatrav Bapu i Bijestiig 
VithaGing 10 B 108 (1885). UUhmi i 
AUharuia 15 M 240 (1891) [a decree holder 
wbobo application is stniik oil for failuro 
to joy process fees may apply again] , 
Dhonkal hinglt i I’hakkar biogb, 15 A 84 
(1893). Jitmal t Jirala Prasad, 21 A 155 
(1898) [struck o& because application infruc 
luous], ItaniNcnasp Ram Cbaran, 18 \ 19 
(189a) [order btrAing oS and maintaining 
attachment illegal] , Rattanji e Ifari Har 
Dat, 12 A 243 (1895) [apjical from order 
sinking o&] Knsbna Subudhi v Janaki 
Itaiu, 19 C L J 343 (1914) (attaibment 
tenninablo by order of dibHUbsal) 

(1) Asu Rakhsh v Kaoiz I'atuna, 31 
A. 490 (1912) 

(2) DhunLal SuigU r Phakkar Suigli, 15 
\ 84 (18*13), at p. 103 , Mandhyan ShcAi^a 
I Badiaui Ualol, 17 C \\ N JOt (1912) 

lb , at ji *13. 

(1) lb. It ip. 102, 103 

(a) lb , at p. 95. 
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thit the Courts should have powa to dispow; of aijphcatioua for execution when 
the parties fad to appear or when a party to whom tune has been granted to do a 
particular act necessary to the progress oi the application fails fo do so 
Ihis rule is apparently designed to cure this defect 

It was said in the statement of Objects and Jleasons of the first Bill that 
tlu necessity for some definite procedure in these matters iv as generally admitted 
and one of the principal objects of the draft suggested was to prerent delay 
and uncertainty by compelling creditors to put the Court lu a position to proceed 
until their claims were satisfied and by prescribing more clcail} what classes 
of oiders operated as a bar to applications and objections ICo doubt a decree 
holder who has from time to tune to trace and i^atify his judgment debtor’s 
property cannot be expected to piosecute the execution proceedings with the 
regulantj aud continuity exigible in a suit At the same time the former prac 
tice, by encouraging the decree holder to drop succcssue applications without 
mfornung the Court, tended to throw proceeding? into confusion and uncertainty 
md encumbered the Sirs oi the Court It was moreoicr, apprehended that the 
want of any inducement to press on the execution to a couclusioii resulted in the 
practice of merely keeping alive the decree with the object of hatafi«mg the 
judgmeuc dabtoi by allowing interest and costs to accumulate (1) It was there 
fore considered desirable (and with this view the first draft was prepared) to 
deolare that execution proceedings once stilted must be continuous and to 
impoio penalties foi default but ou the other hand to afi'ord a decree holder 
loasonable facilities for staying proccediugs aud having them removed from the 
lih With this object elaborate provisions weic proposed in the ongmal draft 
Ihe Sblcct Committee while adopting m the mam the principles of the 
draft omitted some provisions and shortened or modified others The original 
draft provided that unless tho order of dismissal was set afiide, the decree- 
holder ’should be precluded from proceeding, further with the execution of tho 
decree The Select Committee, however, considered that this was too eeverc 
i penalty for an error of procedure , and tho rule was by them Jiinitcd to the 
disability to preclusion from assistance of the same nature as that sought from 
the Court m the application dismissed for default Ihe origmal draft provided 
that dismissal on the merits should, unless such dismissal w as rev ersed in apj tal, 
bt a bar to further execution This was omitted, as the nsjxidicala clause of 
the original Bill cxpiressly extended to proceedings othei th'm suits and thus 
disponsod with this i 
amended as pioposed 
See notes to sect 11 

an application fox txicutiou is dismissed for default on the part of the tlcciec 
holder, the Court cxccutiu^ the decree niij direct him to bear ill costs incurred 
him in the execution pirottedm^ (3) 

ihe pirovisions of these rules if adopted would have affected the previous y 
/■.mg practice with regard to ‘striking off” applications and jcncwa o 

ISO. . and have met utvtral deficiencies in the preceding Code and enac a 

ahasui procedure in matters of execution 

jcsMwm of i-V LJ in (-J boa PhoiiUI 5 igli v U 
1 1 \\ N j linkkar 6 lu I SI la t Si fttpp S7, Ol (16J3> 

3) Iraiy L.ilf j. 
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Under tLobc rules tlio Court was ix<][uircd to iirocccd with execution if n 
was in a position to do so li it was not m such a position b} reason oi Jit 
decree holder’s default, the Court might require him to put it lu a j o jui n * o 
proceed, and allow time for such purpose, and thereafter or at onet diianiht m* 
application The effect of such an order, unless set aside, wusthataLuie ala ed. 
If, bciu,; in a position to proceed it dismissed the application on th*- mc-rs 
(m the sense stated), whether upon the judgment debtor’s objection or otherwise, 
any further application was barred unless the order of distitissal was set utitle 
on appeal Where an order for execution was made ex parte, the jud^ n‘- 
debtor might, on the analogy of decrees ( 1 ) apply to set aside the order Jn 
all these eases definite orders granting, dismissing or setting asid' ,^t.i.t6 hboUid 
ha%c been made which would ha\c had the effect stated 

Provision was finally nuidc for withdrawal (but onlj with the 1 of 
the Court) of the application This leave was required m order to put uu * J 
to capricious and harassing withdrawals The effect, howe\tr. of this " oliihu 
off” of the application from the list differed from what was h< Id to b‘ id \ 
cases the effect of a similar order under the preceding Code Ihe uttu n 
no lunger existed, all processes m execution of the decree cuuiiug to uii 
Afreshapplication for execution could subsequently be made unlets ji wa o,ij 
bj lumtatiou The provisions proposed by the Selctt ComrDJtU.e lu»\* dj ^ 

idopted, andiutlicirplaci has been substituted the picscutrok, vlu Ijjij ,, 
that if tho Court does not adjourn the proceedings it shall dniuibs tla ^ , 
upon which the attachiuciit ceases 1 here is to be no ' feliihin;. off 
tious If tho proceedings aic not idjoutucd the applnali^u Juto’ U < ^ 

Ihero IS no doubt that a dismissal after hearing on tho iiu rits i» uiu v i „ 
cm appeal, abai to further execution The present rule dvbiul - 
whether a dismissal for default can, and if ao on what ,yrvijj o- ^ „ 

and whether if not set aside a fresh application for exteulion, if ni-*< 
period of limitation, 13 or 13 not barred This provision dv s i»>' j 
in which an order for attacbment before judgment was obtain > ^ 

of execution proceedings >vill not revue the attochini'nt *v ^ 
nghtsofstraugera who have intheintciealacquiredaiiiii.t ' 1 nUr^ ' 

It IS not open to the Courts to consider whut the Jud,/ or ti, 

After the dismissal of an ipplieatiou under tins rub , tli« ,klUf ^ 
if the Judge intended to continue it (4) Utfaull in ll w i ,, . 

V restiicted meaning , but must have its ordinary n < aiu; _ 
one IS legallj bound to do 


(1) bto boudU Chuiidcr i Uuuuda 

Lliunder, 10 U at p -122 (IS84) , whew by 
virtue uf B. C47 of tho last (.ode e. lOS vas 
held applirablo to execution proceedings 
But the > lew cxpnsst d no longer correct 
after tho passing of Act \I of IM2. bc« 
Bhtuksl SmsUi ThaVUr buigh, I5 A 81, 
at pp. 02, 93 (lS03) 


(2) r,dti I 
1VJ7 (Ijf2; 
(3J 

■J Uf'iili 
X. J •. 



004 


ailJ/ CODE 01 CIVIL PIIOCLDURE. 


llliSl bcnLD 
0 21, rr 53 bl 


[s 278 ] 


[& 279] 


[i 280 J 


[s 281 1 


liiiestKjation of claims and ohjeclions 

58. (1) Where any ckun w pzefeiied to, or any objection 

, , , , , 2 S made to the attachment of, any property 

Investigation of claims •'-t-ir,./ 


ivesiigdiiuit ui Claims i.iii . c i ii 

and objections to attached m execution of a decree on the 
at'tactoent of, attached ground that such property is not liable to 
’ such attachment, the Court shall proceed to 

investigate the claim or objection with the hke power as 
legaids the examination of the claimant oi objector, and m all 
otYier respects, as if he was a party to the suit . 

Provided that no such investigation shall be made wheie 
the Conit considers that the claim oi objection yas designedly 
or unnecessarily delayed 

(2) W]we the piopeity to which the clami oi objection 

_ , , applies has been advertised foi s’klc, the Court 

oidenng the sale may postpone it pending the 
investigation of the claim oi objection. 


59. The claimant oi objectoi must .idduco eNideuto to 
Evidence to be adduced i>how that <\t the date of tho attachment he 

by claimant. ]ja,d some interest in, oi was possessed of, 

tho property attached. 

60. Where upon the said mvestigation the Court is 
Release oi property Satisfied that for the reason stated in the 

from aitachmeBt. claim or objection such pioperty was not, 

when attached, in the possession of the judgment debtor or of 
some person in trust for him, or in the occupancy of a tenant 
or other person paying rent to him, or that, being in the 
possession oi the judgment debtor at such tune, it was so m 
his possession, not on his own accoimt or as his ovm property, 
but on account of or m trust for some other peison, oi paitly 
on lus ovvn account and partly on account of some other person, 
the Court shall maJ^ an order releasing the property, iviioily or 
to such extent as it thinks fit, from attachment 

61. Wheie the Couit is satisfied that the propeity was, 
DiiaUowancB of claim at the time it was attached, in the 

(0 property attached. of the judgment debtor as his own property 
and not on account of any other person, or w as m the possession 
of some other person in trust for him, or m the occuiianoy o a 
tenant or other person pajuig rent to him, tlie Court sJuul lia- 
allow the cLaim 
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62. Whctc tlie Court is satisfied that the property is C* 2 
cnunu.m. ol .tueh to •> mortgage 01 rfiarje m faiout 

ment subject to claim oi 01 soiuc person not 111 possession, and thinks 
Incumbrancer. continue the attachment, it may do so, 

subject to such mortgage or charge, 

63 Wheie a claim or an objection ts 'preferred, the party [s 2 i 
Saving oi suits to es ogamst whom an order is made may institute 
ubiish right to atuched a Suit to cstabhsU the nght which he claims 
propertF. property in dispute, but, subject to the 

result of such suit, if any, the order shall be conclusive. 

Applicability — R '>8 stales that ihe investigation is to tiLe place as if 
tlic claimant or objector “ was a part) lo the suit ’ That is it assumes that tlie 
chinnnt is not a part) Claims of third parties onl\ arc dealt with luuler tint 
rule This rule guea a statutorj right of suit to the unsuccessful part) m claim 
proceedings (1) Questions between the parties to a suit arc dealt witli under 
sect 47 (2) TIio cases just cited establish (he principle, though as regards its 
applicatioa m the instances dealt with b) them reference must now be made 
to the amendments made insect 24 4 of the last Code b) sect 47 of this llhcro 
the case falls under sect 47 there is an appeal otherwise not Where a judgment 
debtor alleged that he was in possession of attached proper!) only as Shelatl of a 
deit) it^aslicldtliatthecasedidnotfallwithmsect 47 (3) A judgment debtor 
who IS not in fact a party to the claim proceedings does not in the eye of the Law 
become such b) reason solely of his being the judgment debtor (4) These pro 
visions appl) only where the property sought to bo sold has been attached in 
execution, but not where the decree has ordered its sale (o) 

The provnsions of the Code are permissive They do not impose an obliga 
tion on persons having claims to prefer to propert) attached to prefer them 
during execution and annex m case of failure to do so forfeiture of their right 


(1) Annftpuranit Subiumanian 31 M 317 
(1D03) 

(2) Mutarrab Husain v Hunnat ua ni»sa 
is \ 32 (189S), Itahimuddi Sirkar «■ IaII 
Nieah, 20 C 090 (1002) , Ram Pershad i 
Jagannath Ram, 30 C 134 (1902), Raaia 
nathan Chettiar i Lewai Marakajar 23 M 
105 (1S9S) , Bhajahan Pal t Ram Lai Pas 
CC tv N C3(1001) Mohamod lLah«o4(M(a 
I Ull Mi-ah C C \V N ”27 (1902) Beg 
Raj Marwan v Sri KunUali Debj-a SC W 
V 353 (1902). Paj-aram « Covardhandas, 
„S B 4 jS at p. 459 (1004) , but sco Bcoode 
Ivill 1 aVrashcc i GuvedhucCliucLcrbutl>,22 
\t R 392 (1374) Sundar Singh t Gbasi, 
IS A 410 412 (1S9C) Punchanun Bundo 
padbja t Rabia Bibi, 17 C. 711, at p;. 719 
(1S90) Maharajah Mahatab Chand r Ml 


Pcarco Poftsee C W B 61 (IBCC) [claun by 
alleged rcprcsentativo of property as hia 
owitj ofiHra Shankar Dul t Amir Haidar 2 
A 752 (1880) Matthu Amah v Parame 
Swann 17 M L J 377 (lOOG) [decree against 
karnaTan objection to execution by mcm 
betaoKonrodJ s c,36M 215, HaraDhan 
Kaliat Puma Chundra Mondul, 11 C tt N 

us(iooc) 

(3) Kartick r Aahutosh 14 C. L. J 425, 
42S (F B ) (1011) 

(4) Krishoasami r Somaaundaram, 30 tl 

33S (1900) 17 M P J CIS , distuigutshcd 

in Bamu Aij-cr r Palianappa, 3j 5{ 35 
(1910) 

(5) llukam Smgh r Ragbubir Saran, 27 
A. -00 (IOOj) 


J 
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to estabhsli tlieir title to tho property by a regular suit (1) These provisions 
do not deprive a claimant of bis remedy by suit but give liim a moie speedy 
and summary remedy (2) If he avails himself of it the Court is bound m a proper 
case where the claim is made at a proper time, that is before sale, (3) to make an 
inquiry, and can be compelled by apphcation m re\usion to do so (4) His 
remedy by suit is also optional, and if he does not choose to avail himself of it, 
a sale will give him a fresh cause of action with a new period of limitation (o) 
These provisions were held not to apply to the case where a person served 
with a proiiibi 
that the debt . 
of the Official - 

these provisions (7) If the debtor is declared insolvent and a receiver is 
qipomted tins does not prevent a person claimmg (8) It was held that sect 
170 of the Bengal Tenancy Act bars a claim under these provisions to a tenure 
or holding attached m execution of a decree for anears due thereon, in all cases, 
ind Its operation is not confined merely to chims to the tenure or holding, but 
extends to claims based on the ground that the property claimed does not form 
part of the tenure or holding attached (9) The word “ suit ” m sect 55 of the 
Court of Wards Act includes miscellaneous proceedings, and therefore if a claim 
la preferred by the Jlanaget of the Court of Wards without the sanction of the 
Court of Wards, the order disallowing the claun is not binding upon the Waid 
of Court (10) As to whether the amendment of sect 28 of the Presidency Small 
Cause Court Act by Art IV of 1906 affects these provisions ifl relation to claims 
to tiled huts, see case cited (11) * 

An objector may raise an objection to an attachment not only on the ground 
that he is m possession of the property attached, but also on the ground that he 
has an interest m it , and it has been held that where an c«cutmg Court dis 
allows a claim under sect 281 of the last Code (now represented by r 61 of this 
Order) it has jurisdiction to do so, notwithstanding that it erroneously reframs 


(1) KrishnabhupatiDeTui VikramaDevu 

18 18 17 (1694) , see Eadi Indematj v 

Jvgosbar, 28 A C44 (1006) , but aee Man 
Kuar t Tara Singh. 7 A 683 ( 1886 ) , SanUr 
V Sladan, 14 C \V K 208 (I009J 

(2) Sundar Singh t Gbasi, 18 A 410 
(1806) .EagbunathMukundf SsroshKama, 
23 E 2GC(180S), Ivanhaj a Lai v Ivatjoital 
Bank of India. 17 C W N 641 (1913), 
P C,40C 503 (1913} 

(3) Maharajah of Burdwan v Hccialall 
S«aMl W 11 64(1800) 

(4) Mt Jamocla v Luckmun Panday, 4 
L L U 74 (1870) Aa to ihe extent of tho 
inTt'ilig'vtinn, SCO Sardhari Lai v Ambika 
Vmbvl, lie 621,520(1888) 

(a) Ananl Braiu Gant t Xaraianiirarii 
Gam. luM ‘ls3(1911) 

(U) Hanl’tl Amthabhai v Ahhraang Mcrii, 


4 B 323 (1880) 

(7) Kashi Prasad t ilibcr, 7 A 752 
(1885). Saidarmal Jagonath V Aranvajal 
Sabhapatfay, 21 B 205. 212 (1896) . but see 
notoa on rqpreBentatives m sect 47 

(8) Paras Ram i Karam Singh, 9 \ 232 
(1887) 

(9) Amnia Lall Bose v Neuiaf Cliana 
Mukhopadhya, 5 C W N 474 (ISOl) T B , 
overruling Jagabandho Chattopadhya t 
Deenu Pal, 4 C W. N 734 (18S7) But see 
Ripra Das v Rajaratn, 13 C 

(1909). Narnia v Kalftchanl. 17 U W N 
820(1910) 

(10) Ram thamka Mookeijoo t RaJ* 

E.os>tSi.«U.4 0 W S ,, 

(11) Goiuii,ullyK»yAs»rmll.' 

.1.0 -rh-ikumiii. l-t c S31 
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/rojn ijojng Jiito the question ol 2«)sj,c<i3ion ond iJmlloMs tlio objection on some 
other ground (1) Rules 33 and 60 ol this Order speak of claims to attached 
property and the release of jiroperty from attachment , but the\ do not justifj 
the conclusion that if mot cable property of a perishable nature has been attached 
and a claim has been preferred to it, the claim must pro\c nugatory if the decree- 
holder can induce the Court to sell the propertj before the claim has been 
iiucstigated (2) The true mm of an attachment is to place the property m the 
custody of the Court so as to make it ataiUble for the realization of the decree 
If by reason of the dismissal of the smt or the default of the decree holder tlio Court 
dissoUcs the attachment, the property ceases to bo in its custodj The Court 
cannot take it back into its custody so os to prejudice a title acquired m the 
mtcraal (3) 

Property. — Tlio rules relate to claims preferred to and objections nude 
to the attachment of “any property" attached Sect 2G0 of the la&t Code 
(now CO) specifics a debt as one species of property aslnch is liable to attachment, 
and sect 2G8 of that Code (now 0 XXF r 46) prescribes the mode m which a 
debt is to bo attached Debts and other species of intangible property are 
therefore not excluded (4) such as an equity of redemption (5) 

The word “ property ’* as applied to land docs not sunply mean laud but 
the share or interest m land attached It includes undmded shares m laud 
So whore property belongs to two persons jointly, and in execution against one 
anj’thing more than hia right and interest m the property are attached , tlie 
other joint holder lias a right to come in and claun that tlio attachment may 
be removed quoad hia share (6) 

The section m the last Code was held inapplicable to claims to property 
directed to be sold by a mortgage decree (7) and provision w as made in sect 282 
of that Code (now r 02) for the contmuaneo of attachment subject to claim of 


(1) Bhagnao Das i Raj Nath 34 A 305 
(1917) 

(2) Ilasik V JitenJra, 15 C L J IG7 
(1910) 

(3) Patruiga v MaUbaTanand, 14 C L J 
470 (1911) 

(4) ChiJambara Falter i Bamasamjr Fat 
ter, 27 M 07, 71 (1903) , disa from Rasa 
rayja i> Sjed Abl>a*, 24 M 20 (1900) Tho 
Cods of 1859 \»« held to apply only to 
immoveable property or to spocifio movrablo 
propertj and not to a debt duo Jit Bara 

bnttyKooeri Karafsaur I’crsliad 22 W R 

30 (1874), Kunjil Parknin Puthukkaji r 
\ arana Kot Illoth, 35 II 108 (1911) 

(5) Amratar Fandhannatb, 2 Bum I, R 
134 (1900) As to sale of equity in osecuiwa 
of decree see Mt Saraswati Pebi v \abad 
wip Chandra Goasain. 5 B L. It 380 (lb«0) 

(0) Covrar Rajkumar Itoy i Kadatobinl 
IKbi.4B P R P B 175(1870) SeoKbub 
lilt Uam l>^huD, 17 C 2oO(l8SO), Ram 


Dajal V Durga Singh, 12 \ 209 (1890) 
Ramanadanv Rajagopala 12 M 309(1889) 

and the Court should investigate tho claun, 
Issur Chunder v Mohlnco Mohun 17 W B 
74 ( 1872 ), lioacver the title is derived, 
llurmh Chunder v Brojo Soondur, 0 \V R 
104 ( 1806 ) and whether the projierty is 
inoveablaQruuiaoveable, Dcanuth Bisvraa t 
Issur Gine, 14 W R 53 (1870) 

(7) Dc^niolta t Peters 14 C 031 (1887) 
Himalraiav Khushal, 18B 08 (1893), Joy 
Prokash Singh i Abhoy Kuraar Chund 1 
OWN 701 (1897), and if the Court did 
apply a proccduro a Inch was inapplicable 
then was no statutory bar excluding & suit 
hj cither party Joy Prokash Singh i Ablioy 
KumarChund. 1 C W N 701 (1897) Aksto 
sale subject to mortgage, ace Sha Nagmdas ( 
Ralal Kot* Nathwa, 5 B 4"0 (1831) , Dub 
ciiand t- Ramkl^hcn Smgh, 7 C 048 (l&sl) 
Sbantapfia Chedambaraya i ‘'ubrao Ram 
rhandra is B 173 (1893) 
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incumbrancer Thougli tbc execution of mortgage decrees is exyrc'isl^ mcot 
porated in tlie Code the Select Committee utte of opmiou that claims and objec 
tions arising out of the execution of such decrees should not be the subject of 
suminar} procedure uuder these rulej>, but should be determined m the ordinary 
course Tins, hois ever, does not imply that the procedure under the later 
rules as to resistance to pos'cssion or dispossession does not apply A mortgagee 
who uaa in possession of the mortgaged property when it uas attached m execu 
tion of a decree against the mortgagor, uas held entitled to claim that the 
attachment should bo withdrawn (1) \Vlierc certain property asas attached 
under sect 13 (3) of the Proaincial Insolvency Act of 1907 before the petitioner 
was declared an insolvent, and a receiver appointed it was held that under 
1 58 tlie Court was bound to hear and adjudicate upou any claims preferred by 
persons alleging themselves to be the owmers of such property (2) 

The Court — As to juiiMliction (3) md Small Ciu«e Court (1) cf c'l'^es 

cited 

“ Shall proceed to investigate ” — Under tlie Code of 1859 the Court nvt> 
to luvestigate with the like powers as if the claiiimnt had been originally nnde a 
defendant to the suit words which were held to mean that the Court was to 
hive the same powers of investigation as if the claimant was a pirty to a suit 
which would give it power to summon the claimant and to dispose of the case 
i^jainst him if he should refuse to attend (5) beet 278 of the last Code did not 
prov ide expressly for the judgment debtor being summoned (6) but directed 
the Court to invistigate with the like power as regards the examination of the 
claimant or objector and m all other respects as if he were a patty to the amt 
R 58 expressly provides that no investigation shall be made whore the Court 
considered that tiic claim or objection was designedly or unneceasard} delarcd 
Mliere the order was that the plaintiff came in too late for inquiry, (f) M the 
properta was simply released without mquir),(8) there was held to be no order 
under the section Before any daim can be investigated it is necessary to 
ascertain whether the claim was heard m a suit originating before or after the 
attachment made bv the decree holder (9) Where there are several independent 
claims each must be heard separately (10) The application ought either to bo 
dismissed or numbered and registered as a siut (11) In an investigation tlie 

(1) Kaesisa v VitUaWas 10 B H C R (0) Shivapav DodNftgaja H B U7,It3 

100(1873), Gfvneshv Purabottom 33B 311 (1881) And M to re#;udica/a i*de »7< 

(1008) (7) RoglioonathLoasv BjdonathDoss I* 

(2) Hashraot Bibi t Bhagwan IHs 30 W R 304(1870) 

X- 05 (1013) (8) Jagobundhoo Boao V SacLjaBcbeo 10 

(3) Imlur thunder Doogur » Gopal W R 22(1871), sB L R app 30 S.o 
thunder Santa HW R 557(1800) Vishnu Sah Muklmn t bah Koondun ^ 

D kshil V h iraingrao, 0 B 584 (1882) (1875) 

(4) Beno ^ath Batab^al V Nallu Chunder (0) Becbee babeb Jihaii i ' 

Nundy.SC \V N 590(18J0), 20 C 778, W R Mwe 23 (1806) 

a c.majfKial 4 t \\ N 410(1900) (10) Sharoda Moyce v Nobm U‘ in t , 

( ) ilia r Bum, 11 W B !• B 8 W R 2,5(liv00), 215 I B 3^1 
(ISIS). I lu 1 inun 11 in loiu Ilya t- Ral a (II) SaliootoVnh 'll 
l.''l7i 711 ii |;e7U) 7. MlSJO) U>''(ivf0 
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Court has to ilotcniiini- tlie o£ i)uasesMon onlj , uul t uinot go into tJic 

ijucsfion of title \MtIi respect to tlic propciiv tiLeii iii ittirlmient (I) If the 
po'bissioii of the person holding tho propertj is on liis own account tlio fact th it 
tho judgmcntilcblor Iln^ liiM \ benrficii] interest or some title in it cannot 
he gone into (i) Iho Mords ‘ possession and po sensed in the last Code 
Mere lield not to he used m a restricted sense as relating to mere tangible or 
pha'sical possc-'sion, but to include constmcti\c possession or possession m laM 
of debts and other intangible propett} (3) The onus is on the ipplicant to proae 
bis clami, and he must begin (1) Ills eaidenec mIucIi inaj be of any Lind 
sufficient for the purpose (5) and must be rcccned (6) should be confined to his 
own claim and not to establish the tt^^ht of a third part\ (7) U here an objection 
has been made and disallowed it caunot be renewed bi the same person ni tlic 
same attachment (8) 

Order of Court — Rules 60 and 61 speeifj the eases in which the Court 
IS to allow or disallow a claim U 59 deals with the evidence to be adduced 
b) the claimant, and it was held that to reconcile the sections the words ‘ some 
interest were to bo til on to nnpl> such in iiitenst as would make the possession 
of the judgment-debtor possession not ou Ins own account but on account of 
or m trust for, tho clauiiant Tlte rules relating to clauus to attached propertj 
provide for a summary investigation mio possession The question of title 
IS required to be gone into onlj so far as inav be neccssarj to determine whether 
the person in possession was so as agent of or a» trustee for another (9) Sect 280 
of the last Code (now r CO) was held to refer to eases m which the possession of a 
clamiant as trustee was of such a character as to be rcallj the possession of the 
debtor, and not to cases m which intricate questions of law might arise as to 
whether or not valid trusts might result in particular instances the real question 
to be determined being that of possession (1(») 


(1) Jlonmohincj Dassec v Radha Kn»to 
Dass 20 C (1002) Kbelat Chunder i 
llhuggobuttj 14 W R 144(18«0) 

(2) Moninohincy Dassco v Itadha Ktisto 
Dass 20 C 543 (1002) See Sabhapathi 
Cbetti V I«arajftnasanii Chetti 25 M 55a 
(1001), where it was held th*t * bciwBcial 
interest was as much an interest witiua the 
meanm'^ ol sect 279 of the last Code as a 
legal interest in the propertj attached. 

(3) Chedambara Patter r Rainaaamy 
Patter, 27M 07(1903) diss from Basavayja 
V Sjed Abbas 24 M 20 (1000), and in 
Amrata v Pandharinath 2 Bom L R 134 
(1000) the section was held not limited to 
phj-sical jiossession. See Kunril Parkum 
Palhukkaji i \arnakot lUoth 3> M ICS 
(1911) 

(4) Ngalhai B irn llU R. !• « 8. 2 
11 I..H Jl(l«)tiS),lanch»nunBmidopadlija 
e lUhia BiUe 17 « 711, 713 7JO {ISOOJ 

( ,H n 1 lX,s.s Bov r -H iia M nc^- Ib ^ 


20 W R 315 (IS’S) Hurrub Chunder v 
OboobunMoje 4U R 09(]8Go} 

(5) Benode Lall Pakrashce i Gircedhur 
CbuckerbuUjr 22 V\ R 392(1874) 

(€) BboiUrinee Dabec V Nil Jlonee Singh, 
24 R R 422(1875) 

(7) NgaThav Bum tupra 

(8) KJulat Chunder Gboso t Bhuggobutty 
Chum Mookorjee, 14 tV R 144 (1670) 
ScoKuDjilParkum Puthukayji t> \aranakol 
IlIoili.35M 1C3(1D11) 

(9) Mohunt Bbagnan Ramanu} Pas r 
Kbettcr Mom Dassi 1 C \V N C17 C22 
(1890) 

(10) Hamid Bakhut Mozumdar t Buktear 
Chand Mabto 14 I ri7 (]8s7) full m 
Sheom] Ivandan Singh i Gopal Saran Naraii) 
Singh 18 C. 200, 20., ( 1801 ) fposscasiun i ( 
lieison Ui trust for judgment-debtor] , and see 
Barjnijt I)< nbji r Dbunbai.IGB I, at], 12 
(Ihdl) 



970 


THE CODE or CIVIL PROCEDURE. 


Tibst ScirrD 
0 21, r 63 


Under r GO tlie conditions upon ujiicli tlio property is to be m whole or lu 
part released are : (a) that the property was not when attached m the possession 
of the judgment debtor, or of some person in trust {I)/orhJm, oriii tjic occupancy 
of 0 tenant or other person pajnng rent to liun , or (b) that being in the posses- 
sion of the judgment debtor at such tune it was so m his possession, not on his 
own account or as his own property, but on account of or in trust (2) for some 
other person or party (3) in his own account and partly on account of some 
other person It is not necessary (to defeat the claim) to prove that the trust 
is one capable of enfoiceinent by law (4) The claim is disallowed under r Cl 
if the property was m the possession of the judgment debtor as his own or was 
in the possession of some otlier person lu timt for him, or m the occupancy of 
his tenant 

The Court has to " male an order for releasing the properly uholhj or to such 
an extent as U thinly jit from allachncnt " The order is passed after mvestigation 
of the claim of the objector (5) It must be made before the sale has taken place, 
for upon the sale the application terminates tpso facto (6) IVIien the property 
of the insoheat judgment debtor, which was attached, had \ested m the Official 
Assignee during the pendency of clami proceedings, it was held that the latter 
was not a necessary party and that the decree ought only to declare that the 
p^ope^t^ belonged to the judgment debtor and not to declare it liible to attith* 
ment (7) IITierc the claimant paid the amount of the decree and got the property 
released, the Court was held to have no jurisdiction to make an order for repay- 
ment (8) I^liere the Court was, after such inacstigation, of opinion that the 
property attached ought not to be sold, the proper order w as one simply releasing 
the property from attachment, (9) the order being one made witli reference merely 
to the particular claimant who has obtained the order (10) The rule contemplates 


(1) Seo Hufeobur Slookerjco v Nobm 
Chiiodor Doss, 20 W B 202 (1873) fcIaimsDt 
alleged to bo benamidAr of debtor] , LbcILat 
Chundor Ghose v Gouc Churn HIojooiDdar, 
18 W R 402 (1872) , KassiraV Sabcb Holkar 

V Vitlialdas Mangaljt 10 B II C R 100 
(1873) Velji Hirji v Bbannal, 21 B 287 
(ISOO) As to position of Adniinuirator 
General, seo Bhaiji Bhuni v 4dtniiustrator 
General, 23 B 428 (1808) 

(2) &eo Bisbcn Chaad Basowat r Xadir 
Ilossein, 16 C 329 (1SS7) [property held by 
jiiilgincnt debtor m tnist for a specific pur 
po>ie — fttkinpt to attach surplus after fulfil 
inent of trust] , s c,i6I A 16, Bhajahan 
l*al 1 Ram I.ol Das. C C )V N 03 (IDOI) 
fpropert} held as tchaif] ICarlick t Ashu- 
toah IOC W N 20(1011),P B , fUcIntosb 

V Bidbu, 10 C W N 059 (I9I2J 

(1) Sitanath Koer v Land aforigago Bank, 
'* U t>^8. 893 (1883) fjomt family pro|»crty], 
llama Krixliiia t NaimKiiaja, 7 M 236 


(1884), Timroappaya v Lakshnunarajana, 
C 31 284 (1883) , ''Jaroe Begum t Punnoo 
Singb,8W R 303(1867) 

(4) Meinfosb v Bidbu, 1C C W N 959 
(1912) 

(fi) Biahcn Chand Basawat r Nadir 
Hoasein, 15 0.329(1887) As to the amount 
of inquiry which constitutes an mrcstigation. 
seo Koyjaiia v Doosy, 20 M 223 (1905), 
Bux v Abdul Kadir, 32 C. S3J (1904) . 
n.k. ai.mnn « Tlfttoshirar. 1 C L J 296, 


*0(1904) „ 

(fl) Gojxil I Nitobar, 10 C W N 10_9 

(7) Annapuranl t> Subramaniin, 31 JI 

7(1903) . , , 

,o\ 1-1 • Ivarhia Gariwil, 


22 B 473 (1890) 

(•>) Bb>rub Ball Bhokut 
Hoswm. 8 )V. R 03 (1870) 
(10) illt Imam Bandco t 
Takeo,8W ll 27(1807) 


r Mter \bdul 
Mma Malirtimd 
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not oulj tlio entire rclcisc of the property, but nlw) the retention of tho attach 
ment to sucli extent as the Court thinks fit (1) 'fho person against \\hom m 
onler is iwstcj is tlic decree holder (2) It depends upon the facts of cacli case 
a\hcthcr tho judgincnt-dchtor is a part} against wliom an order was made so as 
to he bound b) the «pccnl rule of limitation prescribed for suits b} sucli a 
part) (3) 

\\nicro, on the other hand the claimant docs not appear m support of his 
claim (1) or fiilctl to adduce candcncc (5) or evidence notwortli) of credit, (G) 
and the Court is satisfied of the cvistencc of the conditions mentioned m sect 281 
(now r 01), the proper order to make is that the claim be disallowed It lias 
been, however, more rccciitl) m some eases held fliat these provisions con 
teiiiplatc an investigation of the merits of the claim, and that an order is not 
conclusive where the decicc has betn disallowed for default (7) or withdrawn (8) 
An order of disallowance mures only to the benefit of the person in whose favour 
it was passed, tliat is, tho attaching creditor (9) \\l»erc the claimant was in 
actual possession the effect of in order disallowing his claim was held to be that 
he was m poa e^sion witliout title (10) The effect of an order disallowmg tlie 
chiin lb to give tho auction purchaser a title as against tho claimant unless the 
claim IS catablislicd b) suit brought within the period of Imiitation from tlie date 
of the order (U) Where intcrv enors claim a share of attached propcit) , the Couit 
should dofino tlie rcspcctn e shares of the debtor and the interv cnor and sell the 
debtor 8 definite share onl) (12) Vn order in favour of one of several decree lioldirs 
on an objection was held not to enure for the benefit of other decree lioldcrs wlio 


(1) \aahirsat hhcnriv VithoUa 8beti 12 
B 231 235(1837) 

(2) Sardhart Lali AuibiLa Tcrelibd ISC 
521. at p C25 (18SS) 

(3) Gurura t Subbarajadt 13 M 3G5 
(1890), Shirapa V Dol^agaja 11 D 114 
1IS(1SSG}, KedarNathCbatterjiv lULbal 
Diis Challerii 15 C G7G GSO (1888) Ajibal 
Narastnlia t Sturcboli Timapa 17 B C20 
(1892) AmbalathilaU'itlit Ainbalathilabath, 
2^M 721(1902) 

(4) Bibi Aliman t Uikesbwar rcraiiad 
IC L J 20C (1904) , Tripoora Soondorro r 
Ijjatoonnissa 24W K 411 (1875) , Kanant 
Gsnpatram 22 B 875 883 (lbJ7) .Sreemunto 
Hajialit Tij oillern, 21\V 11 409(1874) 
Idlla Goon 1 ir Ivitl i Hiibccbonni»&a l> 
\\ R 311 (1871), 8CO Dlmnpiit Singh i 
Ti) Icr Chun lor IX 0),ur I3VV 11 121 (1870) 

1 lit 800 Moln 1 1> Miiu lal I Mo llioo Mun lal, 
Ifi W R, 5J (1871) • Ju),al KMhom v 
AmbiU.lOC W N ss2(1912) 

(',) Knraan i (•aniwtram, 22 R, 87ov nsS 
(lbJ7)a Snoi null Hairah i Tujooddnii, 
21 \V R 4»r)(ls74) KftininoclXlur Imtr 
Oluul rRov..2\\ R 1MI''74) 


(C) Kamo t Ganpatram aupra Gooroo 
DossReyt SonaMonec 20W R 345(1873) 

(7) KalUr Singh v Toni Skhton 1 
C W N 24 (l&Oo) [dist m Rahim Bux t> 
Abdul Kader D2 C 537 (1004)] bc« Karsan 
V Ganpatram 22 B 87o 882 (1897) Mo 
hadeb Vluniial t Jlodhoo Mundal, IQ W R 
59 (1871) 

(8) Munisaroi Iteddi v Arunachala Reddi, 
18 M 2GS (1894) In Gooroo Dva t Kamal 
Kant 20 W R 450 (1873) it waa held 
that if a claim nas withdrawn it could not 
boreMred. m Kmnarasamy V I'anna Soona 
7M 11 C R 3o9 (1874),awjthdrawaUas 
hold not to bo a consent to the sale 

(9) Booliroounisaa Bcbco r Ivurccmooo 
iiLsa KIwtoor 21 W R 230(1873), Khub 
Irtl 1 Ram Lorhun Koer, 17 C 2C0 (1889) , 

< «ni,a \aram tihoso r Haradhun Ghoso 
lit; R lo7(ll'l>r) 

(10) Bnjo Kwhoru \ag r Ram I)yal 
Rhudni21VV R 133(1874) 

(11) Khub I^l r lUtn Ixwhun Ko«r, 17 C 
.U)(iV)j) 

(12) Udit \ar»m 8inoh r Murtaza Khan 
27 A 401 (llax,) 



072 flli. CODF 01 CIVIL IJ’OCEDURL IirsTSriiro 

O 21, r {>3 

iverODofc parties to the proceedings (1) Anorder for release beujgo»I> proMsiona! 
and liable to bo set aside b} i regular suit has not the effect of putting an ond 
to an attachment dulj made (2) 

“ May institute a suit " — 1 part} to an nncstigatiou is excluded from 
an> other lemtd) than that t-xpitssly pioTidcd tor lum b} rule C3 by a regular 
suit brought withui the period o£ lumtation (3) Wliere Jiouetcr, a claim ms 
rejected but the decree holder uithdicu his attachment, it was held that the 
parties were restored to t)ie ^atus quo ante and tlie cJaunaat was not required 
to bring a suit <4) though a part) ma) proceed to clear his title b) suit even 
tliough the attachment has ccasrf to exist (5) The special right of suit ton 
ferred is not controlled bj the proviso to sect 42 of the Specific Kehef Act (fi) 
The right to be established in a suit instituted after an adiersa order must bo 
svibatantiall> the same right as that for whicli the part) has contended m the 
execution (7) and the suit sliould be determined b) ascertammg the rights 
of the parties at the date of the order (S) \Vliere the same propertt is attached 
in execution of different decrees and all the aitachments are removed it is not 
iwtcasary for each vttaching creditor to brm,^ a separate &utt A decree obtained 
m a suit biou^ht b} one enurca (<i the benefit of all (9) The ngH of suit is not 
1 personal right confined to the original claimant and therefore a suit trill lie 
bv the purchaser of the rights of a person nho Ind unsuccessfully filed an objee 
turn (10) The attachment constitutes the cause of action, and differen*’ purchasers 
of the attached properti imy be properh jouicd as defendants m tli® ®^tnc 
suit (11) 

The decree holder luay sue to baac his n^ht to attach, and sell the proptTtj 
declared (12) All that he has to pro\c is that on the date of the atfaohnieat the 


(1) Jagan bath r Ganc&h 18 \ 413 

(IS) ) ^ adspalli Faraa niham c Proiiam 

wju 32 ir l&} (.WJ7\ 

(2) Ram Chandra Mantari v ^fuileabwar 
bmgh 33 C (I90C) Ui Ibmcd v 
Rans dhar 31 t 3<»7 (19311} 

(3) ScUiappan % Sarat Singh 3 M JI C 
R 220 (1SC6) PhulKumanv Gbanabjaai 
33 C 202 (1907) Annapurant t Subn 
manun 31 M 347 (1903) 

(4) Gopai PirdshoUm v RaiDir-ih ISP 
24! (1893) 

(0) Sreepntty MirJhar Ivartick Singh 11 
( I B ISl (1S82) 

(6) Krvstnam S<>ora>»v Pathma Brc, S9 
M 151 (190 j) 

0) UWm t Llua 2 B L K 212 2J4 
{J8t n\V J{ 40 

('«) llarishankar ir Nnran IvArsan 

IS 11 ,U)(/!jD3) 

(1) (Ti nUnx^t ro Sfin V pi^ur Phun Jrr 12 


W Jt 221 (1S&9) 

(10) Caaesh Pia^dt Aalh Jiran 

28 A. sa<tg<33) 

(11) Bomsam} Pdlait ilnthnsaniy Vorp 
pan 27 ^r 94(1903) 

(12) Soo Mitchell t Mathura Bas 12 I A 
ISO tl88^) Tohd Ahmad i Banco Madhub 
3rool.et3«e 24 R B 304(1875} BaJJuMah 
Uari Baa 23 A 253 (1001) 

(13) tasudeo t Elmath 3o B 79(1919) 

(14) Ivamjanrar Dainodar t Baliruhna 
Mahadov, 4 B 629 (ISSO) lUngovjthal t 
RiLhinulas 11 B H t- R 174 (1874) 
KoloahcjTi Jlhlh v Kolaabom Blalh 4 M 
131(1881) Suhhdco Ih-asod r Jamna 23 A 
00(1900) Bank of Hindustan c Prcinelun ! 
Raichnnd 5BH tBOCJ83 (l^fS) 
with a prajir ft conse^uuilial rrle/ 
Knnhunmia c Kunh imn 1ft M 140(1812) 
Sad 1 bin llagh I » Ram 1 in Govind 16 R 
COS(iS).) T/iP olj et IS to liar o tho rgl 1 
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rcluf to \\bicli lit. nil) be ciiti(lcd,(l) and need not n ut until bis possession is 
ictuall) disturbed (-) and as long ns a decree is operate o a temper iry cessation 
oi the execution proceedings under it does not tlcprn e the execution creditor of 
Ins rights to sue to set aside the order (3) There is nothing in these provisions 
ivluch hiuits the plamtilTa right to compensation for his loss or the defendant’s 
rcsponsihiUt) for his wrongful act , and if the existence of the summary procedure 
kails to dcla) , and that dola) to further loss, the consequences must fall upon the 
defendant (1) It liis been held that a suit by a claimant under sect 283 of 
the last Code, (now represented b) this rule) should be decreed if it is found that 
the claimant was m possession after a x>urchaso for >aluahle consideration hut 
that the defendant in such a suit can set up the defence of fraud annulling the 
transfer (5) In .i suit hy a judgment creditor to establish his debtor’s title 
a claimant has no right to set up any irregularities there may be in the cxctution 
proceedings, a matter with which he is not concerned , (6) or to impeach the 
decree as collusuc , (7) though this last dcciMou has been dissented from on 
the ground that the section docs not introduce an cxccjition to tht rule that a 
defendant la bound and entitled to set up c\cry defence available to him (8) 
^\hen a person fails to establish a prcscripti\c. title m a suit m which he is 
plaintiff, it docs not follow that the defeudaut is entitled to rccoici the subject 
of such suit lu au action brought hy him (b) 

The suits though brought to establish rights negatived in execution pro 
cccdings ate not appeals from orders but substantiM suits to all intents and 
purposes, and must be 'tried like an) other suits subject to the ordinary rules 
of procedure and evidence (10) The Judge is bound to find the facts upon the 
evidence rendered and taken in the suit and not upon any evidence taken in the 
summary proceeding, (U) nor is the judgment m the claim ease admissible (12) 
Where a suit is brought by an inleivcnor the onus is on him to prove his tith 
and not on the purchaser to prove that of the judgment debtor (13) In a suit 


Citablished not to have the order m the 
claim proceeding cet aside Bibi Airman t> 
DaLesliMar I’ershad, 1 C I< J tlOO (IW4) 

(1) Sadu bill Baglm v Kam bia Govind 
IG B COS (1&02) 

(2) blirivTam Chinlaman t Jivri, 13 ll 34 
(18S8) 

(3) Balaji r Moroba, 21 B 58 (IbOj) 

(4) Kiiliori 3IohuD Itai t HurbOoW Das, 12 
C 000 (1880), 17 C 43G(lbSO) 

(5) Abdul IvaJer t Vli Mia 10 C \V N 
717(1912), 15C L J 040 

(0) lotail Uimud V Banc« Xtadbob 
Mookerjoe, 24 W B 304 (1875) 

(7) Gubbait Jagaonatb Gahaukar, lo II 
CoO (188o) 

(b) Naranajjwn i Nagesaarajjan, 17 M 
3S9 (I8J3) 

(9) bbndbar Mnajak r Baba}i, <> 
B Jl t B -20 (ISOJ) 

(10) Kisbon Moliun Itu i Uiubovk Ikis, 12 


C 090 (I88(i) 17 C 430 winch also Jcala 

with tbe qu^tiuii of iLtmagcs 

(11) Ix'khra) Roy i Mutty Madhub Sen 
I4W It 9 j(18‘0) 

(12) Kishon Mohun Rai t llursook Dav 
I2C COO 701{1S80), J7C 430,439 

(13) Natbu Sadashir v Ramihandra 
Annan 5BUCRAC.J (ISC8). bbckb 
\dain t Jamoadaa Raitchordas, 17 B 94 
(18JI), Sncnarain Cbuckcrbutty t MilUr, 
I5W R 7 4.0 C (1871) , Ooi ind Atmarani 
i Santat, 12 B 270 (1887), MiUhcll v 
UalhuiaDaa, 13 1 V. l.>0 (188.>) As to tbo 
vaua and cviilcneo required sec imjud Ur t 
Kunkoobhaw.lTtt R 304 , ■ c , 9 B L. It 
app. 28 (1872), Tuloco Money r I’caryMobua 
2o W R 79 (Ib'O), Digumburee Doml c 
Baneo dfadfiub Ghose, 15 R R 155(1871), 
Mflur Dass r Nil Madhub, 11 \\ It 407 
(lbb9), ilotbooralandc) r Itam Ruch^a, 11 
W R 4''2 (18o9), Toofance Do:>s r VJun 
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brought by tlio o\\aitr against tlic purchaser, the execution creditor is properly 
made a party, the object bemg to restore all parties to the position uhich they 
occupied previously to such attachment and sak,(l) and if the claimant further 
desires iclief by partition all tho oivners should be made parties (2) As to the 
position of tho debtor in a suit by the creditor, sec ante 

Whether the suit is to be brought in the Ordinary or Small Cause Comt 
dtponds upon tho nature of the claim and tho right sought to be enforced (3) 
The judgment debtor is not a necessary party (4) Where an application was 
decreed with costs to be paid by the decree holders, and the latter uerc declared 
m a subsequent suit to bo entitled to sell the property, but no relief was asked 
m regard to the costs, it was held that they could not be refunded by the Court 
executing the decree (6) The effect of a successful suit at the instance of an 
attaching creditor la to set aside the order of release and to restore the state 
of things which it had disturbed (6) An application to revive a previous 
application for execution, which has been temporarily suspended by an order 
under these provisions, is according to tho Calcutta, Bombay, and Allahabad 
High Courts governed b) Ait 178 of the Limitation Act (7) A Full Bench 
of the iladras High Court has held that the valuation of the subject matter of the 
suit 13 the amount for which tho attachment was made (8) The Privy Council 
have recently deter min ed, that a suit undei r 63 falls within clause 1, Ait 17, 
belied II , Coiut Tecs Act, and a Couit fee of Ks 10 is pajablc theicon (9) 


“ The right which the plaintiff claims to the property m dispute,” 
moaua the right which is claimed in tho proceeding m icbpect of tho property 
tint IS the light to have it sold or the right to have it released from attach 
ment They do not mean tho right or title to the property When, therefore, 
i claimant, being unsuccessful m a claim, has got the property released from 
attachment by coming to terras with the decree holder, without notice to the 
judgment debtors, a suit subsequently brought by him against the judgment- 
debtors for recovery of possession is not barred (10) 


lUkbuu 15 W R 203 (1871), i'cniraj » 
Naidjan G 11 215 (1882) , Raui Dajal v 
biu^U 12 A 209 (1&50) [deci«>o 
Azamat ilmilu falficr — atUcluucut of joint 
luiiily property] RdUlia Pershad v Ram 
JChcUuaii 23 C 303 (1895) [decree against 
incml cr of ilUaksban familyj Nanni 
J m t luiram Ui 30 A 321 (1908) 

(1) Rank of llmduatan v .ihiULdbhai, 5 
R H C R 83(1808) 

(2) tiadu bm Rajbu v Itaui Riii Ooviud, 
lb R 003 (1892) 

(3) Isco Shiboo Isaram v Aluddcu Illy, 7 
t 003 (1881), AkbarAlit- Joruddm 8C 
3 j 9(18S2), Mahomed Roj a t Ivasmi, 9 il 
-UG (1835), ChhagatUul 2«a(,ardas t Dal 
fiiiLhram, 4 R 503 (1879), Itodha i, Aaik 
lUni, 7 A 152 (1833), liabt Raksh t biU. 
5 A 1(2 (1883), aiukund Ltd r Aaurud 
d II, 1 \ 111, (l8S2) , PAqI Pnrtap llamtr P 


V-uajUl Multhvml, 8 B 2o0(18»l), Divud 
Rcgi ICollapiia 11 M 204(l887) 

(4) Gham Ram v Atangal (.baud, -3 A 41 
(1905) 

(5) Ka^ho Aatb Di» r Ra In I'lasaJ, 0 A 

21 (1883) „ 

(0) Mabvmcd Wains i PiUmbicr biu 
W R 435 (1874), Ronomali Rai t Pw 
3UIIUO Ivaram tbowdliry, 23 0 829(1890) 

(7) Jhtiae LmuUtwu Atl, 4(h rd 111*’, 
cl tej, wbeto ilso tho dillercut vit-ir of the 
VfadKW Ilioh f'Oi'rt ^ fin ill 

(8) IvrjalinaaaMim Aaidu f "5 uioauudaiam 
Ciietti 


(J) 


ir L J 018 (1907) 
10) Morelua Ramj r 
!, L J 381 (IJUW 
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‘ Subject to tho result of such suit ben iiruiKity baa btoa 
rtk i3«.J from attachment «nl aub-rf<iuciitlj dechred liible to attachment by 
a deuce ajjiiUit wbicb ui ni)|>cal is ticiidmg, ft saK of sucli proper!) before, 
tho Im il result of the appeal is not illegal (1) 

“ Tho order shall bo conclusive Wbeic m order baa been passed uu- 
less a suit 13 brought, the unsuccessful paity caunot assert lu3 right in any capa- 
cit), whether is plaintiil or defendant, (2) and he is prociitcd from pleading 
adierso possession at the date of the order (3) Ihe conelusivcucs3cxi''ts only aa 
rc^ardsthe particular propert) m dispute (4) rUcordensconclusnesubjecttothc 
otlier pro\ n>ions ol the Code, such as tho c relating to review (5) and revision (C) 
On the s'liiiQ principle matters liiiall) heard and decided cannot he reopened on a 
second application , (7) but it boa been held that where there is no m\estigat:on 
of a claim winch is dismissed for default a fresh claim may he made (8) The 
discharge of the order of attachment cannot be properl) asked for in such suit 
The intcr\cuor ha\ing established lua title by declaratory decree, should then 
carry the decree to the Court by which the attachment was issued, when such 
Court, being bound torccogniro the adjudication will govern itself accordingly ( 9 ) 
\n order la not appealable (10) An order passed by a Judge on the Originid Side 
of the High Court dismissing a claim profcired by mortgagees of immoveablo 
\ rojicrtv which was attached m execution was held subject to appeal under the 
Letters Tatent (11) 

Attachment before judgment— B) U XWMII i 0 (foimerly 18") 
this lulc applies to attachiueut befoie jud^iucot (IJ) 

Mortgage —ihe distinction between r C2 and r bO is that in the former 


(1) Falbula v Munjappa, 0 M 98 (1882) 

(2) Kilo Pauduiangl V Rama Paltoji OB 
33(1884) , Badri Prasad V ^tubammad Yusuf 
lA 381 (1877) , Bapu Kiianduv BajiJuaji, 
14 11 372 (1880), AcLutav Mamavu 10 M 
3o7, 3G1 (1886) , bumaniojiDasi V iUbulosll 
Goswauii, 27 C 7U "22 (IjOO) 

(J) X(.h)-utbau t LatsBiaaa, 8 M 300 
(IbSo) . burnaiuoji Dost v Asbutosb Goa 
uami 27 C 714 721 (1006) , [dut GdtdLall 
Icuori i Dciioiiotb Rni i Tcaaii, 11 C 073 
(1885)] 

(4) Diukar Ballal t llari bUruUiar, U 1) 
_U0 (1889) , cf Itadba Prasad Siagb t Lai 
babab Ilai, 13 A 33 at p 02(1800) 

(5) isco Cochrane t Hctrv Lai Seal, 7 
W' R 70(1807) 

(b) ,<\lthougU m Ittiachaii t ^clappaD 8 
M 484 493 (l88a) Uio Court appeared to 
coiuidcr that it liad not Ibo pow er tti qu, 

(7) See KbeUt Chundcr Cboae v Bbuggo 
butt j Chum Moukerjec 14 1\ lt.l44(lS<0} 

(S) Sco eases rited, ante, at p. 040, aud 
SCO Sarala nubba C Kamsala Tuumajj*. 31 


M 5 (1907) 

(9) KoJasbcrri lllaDi v Kolasbeiu lilath, 4 
M 131(1881) Sio Narajsarav Dainodar i> 
Balknsbna Xlabadci 4 B 529 {(880) 

(10) Dammam V Govardbaudas 28 B 458 
(1901), Sabbaraiu Krishna t Gad>a. 2Ilom 
L U 24l (1000) , Bbajahari Pal t Ram Lai 
Baa 6C W N 03(1001), Vbdul Rahman v 
Mubatamad Yar, 4 A 190 (1880) Kunajo 
Churn V JogcnJro Katb Baucrjtc 21 W R 
363 (IS74) , Rash Ikhary ^Ioobc^Jco v Sutuo 
uiojc, 9C L R 79 (1881) [sect 244 of old 
Oodo uiapplioablo aa mtercst «as ac<iuire<l 
prwr to 8Uit], Lrjoon Sahoy i ^ll Monco 
Singh 20 tv R 00(1873) 

(11) Sabhapatbi Cbetti t> Narajaixosami 
thitU. 25 XL £wa (l90l) 

(12) See Java Ramgi r Jadavji Katba, 1 
B II C R 224 (1604), parts Gamble, 2 
B H C R 142 (IbOj), la re Gocool Dass 
boondeijee, BuutLc, 240 (I80o), KartKk 
ChunderJlooWjccr Mooku Ham Subar 10 
W U 21(1808) 



970 


iHh COX>L OI Civil, lllOChDUKt 


111 ST ScUl.l> 
0 21 , r W 


cj&c tho Court after bciUj,' satisfied of the c\if>tciicc of the luorf^a^c btJh oi ly 
the judgment debtor s right of rcdcmptiou so that the purchaser docs not 
acquire any ^Teater rights than those of redeeming the mortgage In the latter 
the Court decides nothing as to the esastcncc of the niortgage The purcliaser 
buys the property with notice of the mortgage and subject to such risks as 
the notice might involve (1) A person who purchases a propertj m execution 
of Ins own decree ipparently subject to a mortgage hen as declared by the 
Court under r G2 without however acquiescing lu the order in ido in fa% our 
of the mortgagee is cntiui-d to question the mortgage if done bo uathin a jtai 
of the ordei in the claim case by waj of defence m the suit brought against him 
b} the mortgagee to enforce hia Iicn although he mav not have instituted anj 
suit under r 03 to establish the ji„ht which heel miis in the property in dispute (3) 


bub jcncraUj 

64 Any Couit execultng a decree nn} oidei that au} pio 

„ , ^ puty Attached bi/ ii and liable to bale, or 

Power to order j 

perty attached to bo sold such portion thereof as may seem necessaiy to 
and proceeds to be paid satisfy the decree, shall bo sold, and that the 
to petooa .olltici ^ sufficient por 

tion thereof, shall bo paid to the part) entitled under the dccico 
to leceive the same 


Order for sale — This rule corresponds with seut 24J of Act VIII of 
1859 but that section provided only for the sale of such attached projierty ns 
did not consist of money or bank notes The present wording saae the tiords 
in Italics was introduced by sect 28f of Act X of 1877 The words in italics 
arc additions made by the present Code ^Vherc the same property is under 
attachment by two Courts of different grades a sale effected by the Court of 
lower grade is not a nullity iScet 63 ante is a directory section deabng with 
procedure and does not take away the jurisdiction to sell conferred on the Court 
by this rule (3) Sect 89 of the Transfer o£3?ropetty Act conteuqlatcs a certain 
state of things but where such state dorsnotcxist that section docs not exclude 
other wa) s of enforcing a decree and a Court has general jurisdiction to direct v 
sale if not under that section then under this rule (4) 

“May — It 13 howeaer imperative on the Court to act when an apphea 
tiou 13 dulj made by a party interested and having the right to aj plj but when 
property has been sold in execution of a decree it caimot be sold Oo-i’” 
instance of another decree holder who attached it prior to the attachiueiit im cr 
the decree under which it was sold (5) 


(1) Slub KuQuar i bbco Irssad 34C 63i}(l^ ) 

bm^b 23 t -118(1^00) (4) ibir larjoumik k J»lwr Mftlui i ad 

(.) &bab jCia uJdin t Kailosb Cluodn It C I, d Ho (1007) 
fchslia 2C L,J OJO(lJOo) (5) Ksibi Mill ( buiUmand bbaba I- C 

(3) Gopi lOiAacl Boihra t Ksbioiui o ssa 317 (188.,) 
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“Any property attached *’ — This does not include a decree for money 
which cannot be sold (1) 

“ Shall be sold ” — ^^Vhcn a sale takes phee all previous attachments 
effected upon the property sold fall to the ground (2) ^Vs to payment of 
proceeds to party entitled, see case cited (3) 

Appeal — in appeal lay under sect, 588 (j) of Act X of 1877 from an order 
refusing the judgment debtor a application that the propert} be sold in successive 
shares the question being one between the parties in respect of the execution of a 
decree (i) But sec now 0 \LII r 1 


65 Sate as otherwise ‘prescribed, ctery sale m execution t* 286] 
Sales by vtrhon con- of « decree shall be conducted by an officer 
ducted and how made. of the Court or by such other person as the 
Court may appoint %n this behalf, and shall be made by public 
auction m manner prescribed 


Sales — X sale m execution is a sale by the Court which has a statutory 
power conferred on it of tranafening the interest of the judgment debtor to 
the purchaser, and to that end a certain course of procedure is prescribed t ezrainat 
mg with the sale certificate (0) As to Sales of agricultural produce seorr 74,76 
In order that the sale be good it must have been held under a good decree (6) 
and it must have been conducted b> a person dul) authonred The words 
‘ uhomthe Court may appoint m the former section were held to apply not only 
tothewords ' any oil er }>erson butalsototheolTicers of the Court (7) MTieno 
Court postponed a sale, but information not reaching the Narir in time he sold 
the property , it was held that the sale was void (8) In sales under the direction 
of the Court it is incumbent on the Coiut to be scrupulous in the extreme and 
very careful to see that no taint or touch of fraud or deceit or misrepresentation 
13 found m the conduct of its ministers (9) ItTiere a sale was conducted h} two 
officers of the Court one a duel clerk and ofllciating bailiff and the other his 
deputy, being the auctioneer and the purchaser made a bid on the representation 
of the latter in the presence and hearing of the former that he was selling the 
land at the instance of the mortgagees though a proclamation was read in 
English (which the purchaser did not understand) to the effect that oub 


(1) Gopal 'Nauaahct c Jotiarimal Ib B 
C22(1891) '^ultanKuarr GulzariLal 3 \ 
290(1879) TiruvcngsiUi tjVhilinga OM 
418(1883) Jotindro Xatli t DwarLa Xaib. 
20 C. Ill (1891) Kasl i Nath r Surbanand 
bhal a 12 C 317 (ISSo) 

(2) Kashi hath i burUiaan 1 Shaha, 
12 C 317 (18 Sj) 

(3) Gsjanoda r Butta Kri^to 33 C. 1040 
1040 [payment lo Crown). 

(4) Chandban Sital r Jbumah bngh. 4 
GUll. 27(I8*n) 

(o) Baroda Kanta Bom v Chan Irr Kanta 
n.^ 20 GC!.2 I so (1002) 


(C) Jadu 2sath Kundu i Braja Nalli 
Kun 1 1 rB L. App. 90 (1871) Colani Va^iar 
t LaUuiianiD bi 51) L It r3(1870) lut 
in Kajabut All Chowdhry r SbriLli Bu>u<eo 
molali 11 B L. R 42(18~3) 

(7) Judoonath Roy t Ram Bul>h Cliat 
ierjre 12 W R ..38 (18CJ) In Omur 
Chunder Dosa i boormunnissa Khatoon 
tt R 44(ls&4) the Bale by ibe 1 rabLar was 
bjrditt«tion of the Muiiaif whovaaiil 

(8) Sant Lai r Lmno un maaa, 12 A Ou 
(Ibsdl 

(9) Mabomed Kala Alia r JLarprrink. 3>> 
L \ 32 
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mterest of the judgment debtor was being sold, it was held by the Privy Council 
that as the interest of the judgment debtor was a mere equitj to redeem proiicrtj 
mortgaged far bej ond its value the Court could uot enforce a bargain so lUusorj 
against a jiurchaser misled by its agents And it was also held that the chief 
clerk was right m referring the matter to the Court for direction and also in not 
proceeding under sect 306 oi the last Code (now represei ted by r 84 ol this 
Order) (1) 


{s 287 ] 66 {1) Wliae any property is ordered to be sold by public 

Proclamation of sales auction lu execution of a decree tbe Couifc 
by public auction shall Cause a proclamation of the intended 

sale to be made in the language of such Court 

Such proclamation shall he drawn uf after notice to the 
decree holdo and the judgment debtor and shall state the tune and 
place of sale, and specify as fairly and accurately as possible — 

(a) the property to be sold , 

(1) the revenue assessed upon the estate or pait of the 
estate, tvhere the property to be sold is an mterest in 
an estate or %n pait of an estate paying revenue to 
the Government 

{o) any incumbrance to winch the property is liable , 

(d) the amount for the recovery of which the sale is 
ordered , and 

Is 237 (e) every other thing which the Court considers material for 

iMtpara) ^ purchaser to know m order to judge of the nature 

and value of the property 


person maling ihe lerijicnhon, ihe maUers lerpiDCiJ h)j suliruh 
In he specified in the 'proclamation 

Is 287 J ( {) For the jmipose of ascertaining the matters to be 
specified in (he proclamaUon, the Court maj summon auj peiaon 
whom it thinks necessaiy to summon and mai/ exanunc liim m 
lespect to any such matteis and require him to produce an} 
doLunient in his possession or power relating theieto 

Proclamation — It baa been held that the object of issuing a proclflinalu n 
13 to notice to iiiteuding purchasers of what is sold an 1 not to the judgment 
(1 Hor (2) The Court she uld b careful to sjjccih in t)ic j rocHniAtioJ' tic 


(-) La k lU i I M ) *1' n 

l■»s^lsn^l) SI » u I™!' 


(I) Mulu 1 KnK Mj 
10 I VI- 


JlaqKtink 
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details gi\en m this rule, for an omusion causing substantial injury ina) form 
ground for setting aside the sale under t 90, jjos/ (1) Under r GO the Court 
ma} adjourn the sale It is necessary m auch ease to mention the date and hour 
of sale (2) If this IS done for a longer jicnod than Be\ cn daj s a fresh proclama- 
tion (3) must issue unless the judgment debtor uai\cs it (4) ^\^le^c there is a 
senes of short postponements less than se^cn da>fl, which taken together m the 
aggregate amount to more than se\en days, fresh proclamation is necessarj (5) 
Another date should be fixed here a sale did not take place on the day fixed 
m tlie original notice, it was held that an mdefimte postponement could not be 
regarded as an adjournmeut from day to day (fi) Troceedings mentioned 
in this rule ha\ e been held to he of an administrative and not judicial character 
They are not therefore orders within sect 47 (formerly 244) or appealable But 
if a sale does take place objection maj be taken on any of the grounds mentioned 
m r 90 (formerly sect 311), some of which may relate to the contents of the 
proclamation (7) It has been said that the sales contemplated by the rule 


13 W R 55 (1872) [on ono point dissented 
from in Mt Isuieeran x iloulrio Amee 
rooddeen, 24 W R 3 (18TS), see as to 
declaratory portion of proclamatioa D»ari* 
Natht AloL.0 ChuDder, 9 C 041 (1383). and 
as to discrejiancy between procUmation and 
certificate, Uma Churn Sen v Oobmd 
Chunder, 1C L R 400(1878] 

(1) Sec notes to scclion cited and Arana 
dicllam i Aranachcllam 12 M 19 (1838) 
Blioop Singh t Qource Mull, S D N W 031 
(18C0] [omission of jumma and name of 
decroo bolder , salo upheld as nu injury] 
ThakoorlJasv Ilardeo, S D N W {lsC2) 
104 [application of satno decree bolder in 
firo Bcparato csms , entire right of all sharers 
sol 1 , failure I > Specify right of each judg 
nieiil debtor or his liability m each ca«e — no 
injury .sale upheld] ,^unlc^ putt Unjuliatt, 
13 \V R 209 (1870) [two lots soil is ono 
though ] rodamation treated fhiiu as 
wparato], Batiu Eucfiincci ut i fichraj Koy, 
8 \V R 410 (1S07) {prodsmatiuii not spe 
ci(>ing numbers aud valuis of jromiesory 
notes sold] A* to iniBdescnption in tho 
case of a sale ntidir the Publw Demands 
Recovery Act, see Ram Tarub lUzra r 
Mo8,ihcbAhKhan.0C \l ^ 240(1901) 

(2) Bhibari Mi.sra < Rani Surjamom 6 C 
W N 48(1,101) . Miihabirl'mhad 1 Dhanub 
dhanSmgh 8C ^\ \ 1>!>5{190I), a.c.31 
C. 815. Sla (1*04), SurnoDiojco Dibi *■ 
DaUiina Ranjan Santal 24 C 291 (IbJC) 

(3) Stoastom.'ces^itj I f a /rv*h ptwlani* 
tion sft«r i»>itlioncnniit, ‘'hosln-e It k bheo 


V Dwarka 2iath Bisuas, G M R Mise 84 
(18CG) hanwal Smgh t Makhu Tanday, 2 
A II 0 R 143(1870) Obhoy Chunder Dutt 
t> Ersbino 1 Co 3 W R Misc 11 (18C5) , 
Tekait Rat t> Mirza Bandeh, S D N W, 
(1856) 322 (sale taking place on da> ongi 
Daily fixed after an order fur postponement 
had bieit passed] Ihoomuck ( Londhry t 
lUjah Radha I'orsbnd 25 W R 323(1870) 
Roy Cioune Nath V huketr Lhitnd 181V R 
347 (1372) bm Asmutuunnissa Bibto v 
KhndeemounL %a Bi) te 17 V\ R 278(1872) 
The oroiHsiun (o issue a Irish pr lainvtion is 
an inegulanty on)) Bagal < huu kr v 
Rameshur Mundal 18 C 490 (1891) 

(4) See \ooml Hdsm in t Uomatullatiuia, 
25\V R 14(1875) BvIk. H irdco Earuiii v 
G irdhari Singh, 19 l\ R 227 (l873) Bagal 
Chunder % Rameshur Mundal 18 b 490 
(1391) LVeo Lall laul v Radbiba IVusad 
Rani G< \V N 42 (1901) 

(Sf Jamini IfoAun Aunify t Cfiumfra 
Kumar Uo),GC W N 44(1 *01) 

(6) Jboomuch Choudhi) i Ra)ih llvdliv 
l\t»had.25\\ R 323(1370) 

(7) Sitagami Acho i> Subrahmanu-i V>)ar 
27 M 259 (1003), F B . di&srntuig from 
Sitaaaiiil NaicLar t Ratnasami Kaicbar, 23 
M 5J3 (1900), tacbman r Tanga, 15 
C \V N 713 (1910), Sabhi OianJ v 
KuUnand 14 C L. J 007 (IJll), Ganga 
IVosad t lUj Coomsr Singh 30 C G17 
(1203) In Rajah Rameasur Pirthad r Rai 
frham Krt-ncn, 8 C IF N 2^7 (1902), it uas 
aim he] I Ifat [here uos an appeal 
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mterest of the judgment debtor uas being sold, it was held bv the Privy Council 
that as the interest of the judgment-debtor was a mere equity to redeem property 
mortgaged far beyond its value, the Court could not enforce a bargain so illusot j 
against a purchaser misled by its agents And it was also held that the chief 
clerk was right in referring the matter to the Court for direction, and also m not 
proceeding under sect 306 of the last Code (now represented by r 84 of this 
Order) (1) 

s,287.j 66. (I) 1V/ie?e any property is ordered to be sold by pubbe 

Proclamation o! sales auction ill execution of a decree, the Court 
by public auction. shall cause a proclamation of the intended 

sale to be made in the language of such Court. 

(.i*) Such proclamation shall be drawn u}) after notice to the 
decree holder and the judgment-d^tor and shall state the time and 
place of sale, and specify as fairly and accurately as possible — 

(а) the property to be sold , 

(б) the revenue assessed upon the estate or part of the 

estate, where the property to be sold is an interest in 
an estate or m part of an estate paying revenue to 
the Government , 

(c) any incumbrance to which the property is liable , 

(d) tlio amount for the recovery of which the sale is 

ordered , and 

[s 237 , {e) every other thing which the Court considers nnterial for 

s&tparai ^ purchaser to know in order to judge of the nature 

and value of the property. 

(9) Every application for an order for sale under ths rule 
shall he accompanied by a statement signed and verified in the manuei 
hereinbefore pnesenhed for the signing and veiification of pleadiwii 
and containing, so far as they ate known to oi can be ascotained. by the 
person making the leiijieation, the viatteis required by siih nde 
to he sjiecified in the pioclamation, 

ts 287 ] {'/) For the purpose of ascertaining the mafteis to be 

specified in the proclamation, the Court may summon any peison 
whom it thinks necessary to summon and may exanuno Inm m 
lespect to any such matters and require him to iiioduce any 
document in lus possession or power relating thcieto 

Proclamation — It has been held that the object of iJ>i>uing a proclamation 
IS to give notice to intending purcbascra of wluxt is sold and not to the juJgmcnt- 
d<btor(2) The Court should lx* careful to spoiifj in the proclamation lie 


(1) M UoiiK 1 KaK Miv t 
10 I \ 12 


IlAriHnnl 


(2) Lfltk Itsiii I O' ^ 

4{>S (ISCn) , Shaikh Al .1 1 1 
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ilctails given m tins rule, for an omission causing sulistantial iu]ur> ma} form 
ground for setting aside the sale undir i 90, po6l (1) Under r C9 the Court 
may adjourn the sale It is necessary in such ease to mention the date and hour 
of sale (2) If this is done for a longer jtenod than seven dajs a fresh proclatna 
tion (3) must issue unless the judgment debtor uaives it (4) UTiere there is a 
senes of short postponements less than seven da}s, which taken together in the 
aggregate amount to more than seven da} s,*! fresh proclamation is iicccssar} (S) 
Another date should he fixed ^^^lerc a sale did not take place on the dv} fixed 
m the original notice, it was held that an indefinite jiostpoiicmeut could not be 
regarded as an adjournment from day to day (C) Proceedings mentioned 
m this rule Ime been held to he of an administrative and not judicial character 
They are not therefore orders withm sect 47 (formerly 244) or appealable But 
if a sale does take place objection maj be taken on anj of the grounds mentioned 
m r 90 (formerly sect 311), some of which may relate to the contents of the 
proclamation (7) It has been said that the sales contemplated b} the rule 


18 W R 55 (1872) [on one point Umented 
from m Ml Nuzccran v Uoulvio Amec 
rooddeen, 24 W R 3 (]$75), sco as to 
ilcclaratory portion of proclamation D»arka 
Nath t Alol 0 Chundcr, 9 C 041 (1883) and 
M to discrepancy bct\«ccn proclamation and 
certificate, Uraa Churn Sen t Gobind 
Chunder, 1 C L B 4G0 (1878) 

(1) Soo notes to section eitod and Anina 
c.hollam t ArunacheUam, 12 31 19 (1888) 
Bhoop Singh i Qourec 3tuU S D N W o33 
(1800) [omission of jiimiiu and namo of 
docroo holder , sale upheld as no wjurj] , 
Thakoor Das V Ilanleo, S D N W (1802) 
104 [application of saniu decree holder in 
five separate cases , entire right of all sharere 
Ml 1 , failiiro to specify right of each judg 
ment debtor or Ins liability in each case— no 
injury , »lo iiphcUl] , Nun leeput i Urquhart, 
J3 W R 20J (1870) [two lots soil is one 
tlioiigh irodaiualioii treated them as 
MpamUl. lUbuLuehiiKCiutt Ix-kraj Roy, 
8 B 415 (1SG7) tiroelamation not *pc 
<ifiing numlicra auJ values of iromif«»rj 
notes sold) As to iiiiMlcscription in the 
case of a sale mid r the Tublio Deiuands 
Uocovcrj Act, see Rain Taruk llaiia t 
Mosaheb All Khan, C C >> \ 240(1001) 

(2) Bhikari Mesra t Rani Surjamoui, 0 C 
\\ \ 48(1901) .Maliabirl’cRiliaili DhanuL 
dlian Singh, 8 C N Os5(1904), a. c., 31 
C 815, 818 (1904), bumomoico Debi i 
I>aUiuia Ranjan Sanj-sl 24 C 291 (IbOO) 

(3) Seeas to necessity (irafreahproclanta 
lion nflir jHislponemnit, bhosheo Vlonkbee 


V Dirarka Nath Biswas, 0 R Mise 84 
(ISGG), banual Smgh t Makhu Panda}, 2 
A H C R 143(1870), Okhoy Chunder Dutt 
t- trskino 1 Co 3 W R Misc II (1885). 
Tekait Rai v Mirsa Bandeb 8 D N W 
(1856) 322 [sale taking place on day origi 
nally fixed after an order for |>OBlponemcnt 
had been jiassed) Jlioomuck Cliowdhry t 
lUjah Ra U.a Pcrah-id 23 U R 323 (1870) 
Roy Goutec Nath V lukeerChunl 18 W R 
347 (1872) bm A»iiiutounnis%a Bibco v 
Kiiudecmoonis^a Bil Of 17 \\ R 27s (1872) 
1 he omission to i»»uo a fresh pn lainvtion h 
an megulvniy only Bagal { huii Icr v 
Itameshur Mundal 18 C 490 (1891) 

(4) See Noonil Htissem 1 OomatuI latima, 
25 W It *14(1875) Bil o HurdioNaraiuv 
Gmdiiari Smgh, 19 \\ 11 227 (1873) Bagal 
(hundcr i Itameshur 51uiidal, 18 C 49G 
(1891), I’reo Lall Paul t RadLiki Prosad 
Tiul CC N 42 (1901) 

(5) Janimi VIohun Nundj t CLundra 
KiimarReij.GC W N 44(1')01) 

(6) Jboomuch Chowdhr} i Raj th RaUlia 
Irishad, 25\y R.328(l87G) 

(7) SnagaraiAehov biibrahmania Ay}ar, 
27 'I 2a9 (1003), F B, dissenting Irom 
Sivasami NaicUr i Ratnasarai Naickar, 23 
M 598 (1900), Lachman t Ganga 15 
t W \ 713 (1910). SaLhi Chand v 
KuUnand 14 C L J C07(iyiJ), Ganga 
l*ntsad » Itaj Coomar SingL, 30 C CI7 
(1903) Iq Rajah Ramessur Pershad v Rai 
!,b«»kr»,„.8C W V :u7(lD01) .1.,. 
aim held lliat there was an appeal 
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■\xe sales in execution of decjecs, and the procedure and the rules laid down 
regarding them arc framed on the assumption that the property to be sold has 
been already attached (1) It has been held therefore that property not attached 
and not proclaimed cannot be sold , (2) and where plaintiff attached before 
judgment and the suit was dismissed but decreed in appeal, it was held that a 
sale without further attachment was void (3) It has, however, also been held 
that though the absence of attachment is an irregularity, a sale is not to be 
considered as a nullity merely by reason of the absence of any attachment (4) 


a claimant objected that the property had previously been sold to him at a private 
sale (6) An order of sale after attachment on a money-decree may create a rahd 
rharge on the property (7) 

" After notice — The proclamation was m the Mofussil usually prepared 
without notice to the judgment debtor and behind his back, and ho was not 
therefore likely to receive any intimation of ite contents until it was fixed up 
in the Court house or CoUcctoratc or was published upon the property The 
faultinebs of this practice was held therefore to excuse objection by the judgment- 
debtor (8) The Code has therefore been altered to give effect to a practice 
followed in Calcutta with gicat advantage of drawing up the proclamation after 
notice to the parties veho arc thus afforded an opportunity of settling the contents 
correctly, and in a groat measure arc restrained from subsequently raising 
obstructive and dilatory objections If objections arc not taken maj bo 
deemed to ha\ e been waned (9) The original Bill proceeding ou the ground tbat 
the object of those proceedings was to gne notice to intending purchasers rat her 
than the judgment debtor (10) icquircd a notification at the time of sale o't any 
information coming after issue of the proclamation to the knowledge of the p, arties 
or of the Court executing tlic decree And it was at first considered that Lj thc 
rcjections of a claim prefened or an objection under rule 58, opened um the 
prospect of litigation, the mtending purchaser should have nonce of the 

(J) Do«o\4UlhKiK).if» MtUlj T,ill»iul Smgli, 1 C US (IS?*)) . s c , U I \ SA lU. 

I Uydo IhS (ISl J 3) B'xll.wh ii f lUw btU Itaui. 7 A 771 (» liW) 

(3) Ram Onou^rtjJi » « Uf Uunforun. (1 IV act. Vfadlio Puisinr] • JMirlian Smgli IHl. 

It S2Jfl8uO} Foil Husain t Kiiliih Husain, 107 (1890) 

7A 38(1881) (8) Rajah lUnu-Mur r.n.liul e Ra» alum 

(3) lUm Ckiml i RiUui Hah JO \ Knssen, 8 0 W N 207, it.3 

{t«S8) (9j M to viancr of mw itateuicnts lu 

(•I) Xia)iory Vfohiin Roy e Valiotnrtl pioclamation Ginlhan famgh « llHnlpo 

Vfujttirar Hossem. 18 C 188 (1690), 22 C Varwn. 3 I \ 230 (1870). Irmwc^Uim 

‘Hl9 (1805), flislini,uuifml m Sasiraina v flu.l(t t Aruna<hrlJam Oielll, J'* J A 171 

VWietltaa. 13 C L. J 2« (10) 1) (1888), Prvo Lai I'aul t". Ra.Jhik* IVoaauil 

(2) Jamini 3(ohun AVundy v Cfiandm Raul, 0 C. \V 4J(lJrt)J), l*ran“^n?h i 

Komar Roj.OC W K ^(JyOI) JauanUn, J4 0 L. J Vll (1911) 

(0) Hunatramv KhuahalJtUuram. 18B (lOJ Lack Ram i VloJ.wh 1>4«. 12 W H 
93(1893} 4S»(IWW), Svatlaluvuvl Klion I Tuii Ku«r, 

(7) Sum] Hiinat kocr v Sliw IVnha<l 20A 412(1898). <i.£’,2L )V S '•*’'** 
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The Select Coniinjttec, howcMr, cancLlIed the p^OJH)sedclau‘'e^vhlch provided 
for information hkcl) to be useful to the public in bidding and as above 
stated proposed to requite the proclamation to be settled after notice to the 
parties 

“ Time and place of sale ” — Property cannot be sold before the expiry 
of the period mentioned m r G8 The proclamation should fix a daj for the 
sale which is not a bolida}, or a day on which the Courts arc closed bj order 
of the High Court (1) Both the proclamation of the time and place of sale and 
the holding of such sale at such tunc and place arc conditions precedent to the 
sale being a sale under the Code (2) It was held under the last Code that it was 
intended that a sale of mo\eabIc pro|>cTty should ordinarily be held in some 
place withm the jurisdiction of the Court ordermg the sale Good and sufficient 
reason must be shown for duecting otherwise (3) 

“ The property to be sold ’’ — The judgment debtor has the right to ha\c 
the property to be sold described wjfb reasonable accuracy (4) As this )s to be 
expressly stated, where the proclamation set out particulars of the properly 
but subsequent to such proclamation a portion of the piojicrty was released 
to a third party, it was held that a fresh proclamation must be made (D) li a 
Court directs the sale of property not warranted by the decree the person 
aggrieicd may follow the projicrty in a regular suit (6) In a recent case 
where decree holders Jiad applied for execution by attachment and sale of a 
certain encumbered share of a viaJial which was fully described in the 
Schedule ind the share wss attached and sold but the Suburdmitc Judge 
granted a certificate stating that i diflcrciit and unencumbered share had been 
purchased, it was held by the Privy Council that there was no power to sell 
the latter share smee this y^as not a case of a imrc misducnption but of a 
mibtako as to identity (7) The sale of y decree partly excrutod only eiiabltH 
the purchaser to execute avhat remains to bo cirried out (8) In the undir 
inentioiicd case (9) it was bold that the sale of a decree for possession of land 
did not cany the mesne profits to the debtor An application to m t asilc a 
shctills sale or for compensation on the ground of deficiency in the ana of 
I md sold w as refused (10) 

'< The revenue assessed ” — Nut stating the rcyenuciaan iin gulanty but 


(I) llaru Jemadar t Jadulp Ci niulrr 
Ituldar.SM R Muk. .i(]S65} 

(J) UfUiIiaruttiUa t Uma Chum Duti Jb 
C 794(lbSJ), asUnlaiootsalc aioGoruid 
SalcLar t Rant, uf India, 4 R II C. It At 
J 1M(1S67) 

(3) I^akahniibai t hantapa Riiapa, 13 R 
JJflSSO) 

(4) Raj ik Itaun-naur 1 rrakad i Riu skam 
Krup^n, 8 C. H X -o7 (I *01) 

( >) ''hil> l*njk*oh JMDjih r SmUr IXpjal 
bmph.ai .>44(ls78) 

p) ViMiiialhdu XcNvt r R y I i hmn* 


put 4C i4J(l878j, au-DurakAIiKI u> 
Khajab Moht^^dixa, J C SCO (Is s) 
to purchaacra right tu luuju I ul. ; i 
money, w.o r J3 , dutu„u^> ..I ji f 
Kumar r Itain Ouur 37* 

(7) Raja 7haLur iwi-Ja ; 

(P C) 1J4 I J K I {1j 3 

(8) ( ri.k 4 I ui ! < t 

I buu I r ( 1 u 1. / 

(<)) ; J I 

t 

4< IV > I 
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t]u3 objection should be taken in the first Court w hen seeking to sot aside a sale (1) 
The words ‘ part of an estate mean an aliquot part of an estate (2) 

“ Any incumbrance ” — In the case of a mortgage the amount of the mort- 
gage debt unpaid should be staled (3) An absence of the specification of 
the incumbrance maj amount to a material irregularity a\ oidmg the sale (4) 
If a decree holder knowing of the existence of an mcuinbrance does not notifs 
It the land passes free from it (5) Semhle a third person purchasing mortgaged 
property hond jWe at a sale in execution of a money decree obtained by the 
mortgagee against the mortgagor obtains a good title free from the mortgage 
hen unless the sale is made subject to it {6) WTicre the holder of two decrees 
ittached property in execution of one of them, he was held to have a right to 
state m the notification of sale tbat he likewise claimed the same property in 
satisfaction of Ins second dearce (7) It was held that claims admitted by the 
parties or established by decree of Court should be entered in the proclamation 
as ( barges upon the property though (hey came to the knowledge of the Court 
j» ail inquiry under this rule only and have not been made the subject of an 
Older under sect 283 of the former Code It was also held that mortgages 
noted in the proclamation as claims upon the property sold, should not ncccssanly 
bo entered in the certificate of sale or be computed as part of the purchase money 
unless they had been admitted by the patties or cstaohshed by decree, or unle'-s 
they had been dechred under that i)eotion to be charges on the property and the 
Comt h-is seen fit to sell it subject to them but they shchild be so enteied and 
computed if they have thus been admitted or established or if they had Ucn 
declttTcd under that section and the sale was held subject to them (8) 

“Every other thing"— It has been held that the proclamation should 
specify as fairh and accurately as possible the value of the property, m-v^much 
as It was 1 material fact for the purchaser to know m judging of (ho nature 
and value of the property (3) It was proposed to amend the rule to the effect 
that uo aaluation avas (o be eiitcrid m the proclamation But this proposal 

(1) Marmgbtcn i Mahabir Ictehad 9C (ISJSj Saha lu Manaji r Beriya Jilia 14 

ajpaCictli -3 af 028(1000) (7) Balakc-o UU Khuiutkillurti- 'Mnoli 

(2) Kally I’roboano Uoso t Bwo \atli 12 U R 73 (ISOO) \itcro morlfcatco scJJs 

JlulUck, n B L R 00(1873) uu^r Bojwrvto Uccrtta (or mafaJHiriifs of 

(3) iSIciliuiit Lull i bhih Ii.ii»hiu{ bame Uctl bk-q Dositu t I«(tv«arla8, la B 

Inadi 7C 34 41,42(1881) 222 (ISJl) 

(4) Moll Laul Boy t Bliaiiaoi Aunuin (s) S{ia»Uii{ia t Satrto ISB 173(1803) 

OC aV 830(1002) (9) iwa<Iatmiu<l Khan « Ihiil Kuar, 2 

(5) IvA'iIuri t tciiLiia CLalaiullii M (UN 5M (JbJq, « c , .0 I 412, ^ 

1)2(1802), anil see NimJi g 2sanin Suij,fa J 1 14(1, B in I 1 1 Ba* 

I It ishooi/uf buigb IOC 009 (JMl) 1 ut Si vii Kris-n n, 8 C U V (lOOI) . 

in ))umb.tj ngi:>trat(on uita Ld 1 la Ion li i In&a] « Ittj I oinr 20 (' 017 

l>i I !>> IUv;i 20 B 290 (l&2a), wlu It 
(1 ul Ud in Bam Ciiait Ira i Jairaui .2 
B 111 CJl (1827) ts (o cbtopint an nal 

oH/i r,M« B'l-iwaiilijiA 6(u UjM. I Ini JJI S Mali « Jammu ltr>>) *1 Sj/^)i 21 t 0-2 
80 n{ |« ! l(ISKl) (1««1 a.c Ht U N -id 

(t; llu«m . btanki^m (.on -IB 112 



J lfe‘T ' 
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lAJtlTlON Ol \M» OUULJIX 


0S3 


It i» liot (kui t! {itol If the ] ri I ftt> < f mIih Ii <Ii • >( H *' iifilit i> a ■!< f t 

ftliJ t'lO C» ml iTxcut^ Doliro from lltc drl ««tr I'nl u » drl t cxi‘t« tho 

Court 1 lUdf »ii to thr «>\i*lrnco of ollirriTUr of tlio <]< lit nn 1 if It 

me % to t’lC coiiclu‘i >n tint no «lrl t rxuts rlmul J ili*! uii fr uii j rormlin^ to 
^A]c{i} ‘''itiJl t’lo Court Jnr«* Ir»»«»n l« tint tlir jir<»|>rTlt tlif^iloof 

Mjiirh >1 { If M n lirl 1 Ii% iKTUlLiitcx tcnuip It i« Ka diilx liiii>tif% tint 

f.i( t III thr pntc!aii.Ati III a uaming to ] rtH|i<Tti\c bi ! !rr« (J) 

** £>Ct7 application/’ etc , sub rule (3) — The Cudo Ins thus nduptt'il 
4 prarluc »tiliil to have uluinni in the 3fidni {irroleiKV (3) ui;<lrr uhuh 
tlic dorrre hoi !< r i» rt<)uir«i toni'Hit the Court hv fl»<rcrlniimj: an 1 rntnmunini 
111^ tilt, jurtkulars to be AjH'ctIml in the ptucIiiiL-itiun of mIc 

“ For the purpose of ascertaining/' sub rule (•!) ~\ti nliji< ti m ni't-d 
Jii the rour>.c nl an under thia rule rantiol Ik. IrrvtnJ m » rlmii uiidir 

r 3vJ (foniitrlv J"**), the Hticr rule having lefcreme to clviiiu to and objccti mt 
to attacliuicnt (1) NMicro a iHtvon raiiic (utuiir I in tts[)oiLou to a nulKo Kstnil 
until r tilts tulc, and (.Uiincd n niotl).«a^i. liciiovit tin {ituiKrt),uliic}| was allow I'd 
tnd tiittifl in tlio pn<laniatiua of i.alc, atul the prupcri) wus ruld, it was held 
that the jUmtifl (wlione pru|Kr zenicd} was ludicalvO) tuuld nut suo to hvvo tin. 
rale Ml a»>dc and a re ulc ordered of the pru^icrl) frtctl from thu alligcd iii 
vuiulntice ^3/ The cnquir} under (hu rule should l>e of (ho most sumriuiy 
tluraetcr (G) \n order b) un cxccutmg Court under this rule, dctcriiimuig the 
valuation of uumoicalk prt/|icr(rco attached and (.otighl (u be sold in txecutim 
of A decric )s not appoalallu as a decree (7) 


67. (/) [iruclamatioii bliiil be nude mul published [i 
Kodt cf pro- OS nearltj as may he, m the juanJicr prLj>crjbc(l 
cUmaUon. hy rule 6 i, sub rule {j) 

(/) llViirc tile Court bo directs, bucli piocKinuition bball 
aNo bo publislicil m tho local official Gazette, or iii a local news- 
paper, urvi both, and tJio costs of Midi jHiblication >?h'iU be deemed 
to be costa of tho sale. 

{ {) Where piopcrty is dxuded rnlo loh for the puiposc of heuuj 
Hold scjMiralchj, it shall not he necessary to make a separate proclama- 
fjou- /or each, lot, uidc&s projicr tioftcc o/ the sale cannot, xn the 
opinion of the Court, otherwise he gnen 


(1) llarilslAuitliatblialv AbhtnaDg Mini 

4 1 } 323 (1&«50) , Sinah t Mucltaiiachary, 10 
M J0J(1SS7> 

(2) BiuiJt-o PiriKaJ « Jiitlun lUm 27 A 

(3) III bill Ginbala Ut-bu ( MiiiaKuaiiui, 

5 C W Iv -197 (ItHW), It waa poinltd out 
that lln.ro was no ojpreea ptuvuion rcqwmg 
tho ilicrio holder to notify incumbraaccg, 
though under tho High Court lulos ho had 
to notify tho existence of arrears In Rain 
Chandra o Jairaui, 22 B C86, C91 (1897), it 


was hold that tho applicant sas bound to 
diadoso bu own Inns 
(I) JSbitu Bat Pstj] V K) emehand 
Kuloishot 141} 309(1890) 

(5) Parshotani 'Manji r Camsli Vinajah 
2JB 759(1809) 

(B) IrauSingliv Janaidaii 14 C L J 541 

(UII) 

(7) DcoUv Baiisi, IOC W N 124(1911) 
Pauch Duar v Mam Raut 10 C W N 070 
(1912) 
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“ Shall be made ” — See notes to lasst rule and to r 5, and as to fixing m 
Court House note (1) The words “ a$ nearly as may he ” have been mserted 
because the provision applies generally to sales of both kinds of property, and 
m the case of moveables the provisions of r 5 relating to iminoveables cannot 
be applied m their entirety An. omission to carry out the provision of this rule 
IS an irregularity, but does not render a sale void (2) 

Advertisement.— It la right that the Court should penmt any advertise 
ment reasonably required which might haie the effect of giving notice to all 
possible purchasers (3) The power of advertisement is now stUl further extended, 
and an option is given not to pubbsh m the Gazette, which is not commonly 
read by the classes most affected The costs are as under the last Code costs m 
the sale (4) A want of correspondence between the advertisement and the 
schedule of the proclamation is an irtegulantj which nught need to be ‘•et 
right by the Court if the sale was otLervxisc regular (0) 

“ Lota ’’ — The substance of the decision (6) on the subject of the diM-iou 
of a jomt area into lots has been mcorporated It had been previously held, 
prior to the amendment of the last Code by sect 29 of Act VIT of 1888, that 
where several separate properties are attached there must be a separate 
proclamation (7) 


] 68. Save in tlie case of property of the kind described m 

Time oi sale proviso to » uU iS, no sale Zicreunder shall, 

ithout the consent in writing of thejudgment- 
debtoi, take place until after the expiration of at least thu-ty 
days in the case of immoveable property, and of at least fifteen 
days in the case of moveable property, calculated from the date 
on which the copy of the proclamation has been affixed on the 
court house of the Judge ordering the sale 


“ Consent " — An application made on tlie day of sale by the judgment 
debtor that a part only of the property should be sold, instead of the entirety, 
lb not a consent under this rule (8) 


Sale in contravention of rule — ^Thctc lias been a difference of opinion 
on the question whetlicr contravention of the provisions of the section (290) 
winch this rule replaces, is an illegality vitiatmg the sale, (9) or as is tlio case 


(1) Hohunt Mogh L&l Poorcu v t>hib 
rerelmcl Mudi, 7 C J4 (ISSl) 

(2) Kaoa Kumar Boy v Golaiu Cbuutkr 
Dc>, IS 0 422 (1891) t Jageroath bahat v 
Dip Earn Kocr, 22 C 871, 870 (1895) 

(3) Eai Momndra BahaUoor v Luchmcbli 
uarSmgh, 1 C W. X civ (lb07) 

(4) Thus removLug tho dilllcuUy dealt 
with ui Erislo Ivuhoro t Soorjonatli btnar, 
10 U n 351 (1808) 

(*•) Ilnja T^kur lUrmLa v Jibxu Itaio 
(!• 0) 19C L J 101 (ion), p H»5 


((») I’cdro do PenLa o Jalbhoy ^trilfolur, 
12 B 308(1887) 

(7) Tnpura buodan v Durga tliuni I'al, 
11 C 74(1834) 

(8) liarbuns bahai v BLairo PorshaU, 5 C 
250 (1870) 

(0) Bakahil^audv Malak CIwhJ, 7 A 28 J 
(1885) , Sadhusaran t Panclidto, 14 C J 
(1880), JoaoJa v JIathiiia Dan, 9 A ’ll! 
(1887), O inga Prasad i Jag I.al lUi, 11 V 
353 (l88J) 



I ik»r V HI I 
n ai, r if 


lAULTloN OF I>liItkL:» \MJ UllDMl'i. 


l>8o 


4 iii<rc >111 (I) Mh>ch <]> 1 n<)t a\uhl the mK m the nli'ciicc ut ] rtKif i ( 

Kul>*tkntul injun 

69. (/) Thu Court nu}« ni its tlisirLtion, idjutirn uu} silc [*• 

Aijoyirmint or »fp/i /jcrrUlulcr tO A •‘IKtlfinl lI.VJ .Uul hoUF, .lUtl 

/•ojce/ni*. the onictr tomiuttlug .mj suili ''.ile in.ry m 

Ills dis.rttKi» .uijouni t!ic stle, rtconliiig hit ri.U'ttus for ssucli 
.iiljoununtiit . 

IVoMiUsl tint, uhorc tile silo is iiudu m, t»r within tlie pru- 
nnets of, tile court liou'^o, no Mich .uljouninunt ^h'lll be nndc 
without tlie U ue of the Court 

(^') II ]urf .1 •'.lie is .idjuurnid undtr \ub rule (/) for .v longer 
otnotl tlnn ''L\Ln d.i){s .i fre-'h prothtniitiun uiidir rule 67 sluill 
be iiuide, unlcsa the judgment debtor consents to w ii\e it. 

(j) E\orv sile •'luall be stopped if, before tlie lot is knocked 
<lown, the debt .iiid co&ts (mcludiiig the co^ts of the sale) arc 
tendered to the officer conducUng the sale, or proof is gi\cn to his 
satisfaction that the amount of such debt and costs has been 
paid into the Court tchicJi ordered the s.alc 

“The Court."— That is the Court cx«utuij{ tia dwm V Jud^o c iiiiiut 
order a {'ubordinatc Judge to po->tiHuit i > de m » c rjc pcmliii^ Ik fore llie Court 
of the litter oliicir(-’) 

Adjournment— Tins is i nutter oI dt'eritioji Wliethir it 'liould be 
grauted must bo deternuued upon the jurticular fieU and precedents (J) 
arc not pro0tablc The Court must consider not on)} the interests of the 
judgment-debtor but also the posMbilitj of prejudice to the decree bolder 
Wlicii, liowocr, a sale is adjourned, the pro\i«ion3 of the rule should bo followed 
with exactitude (4) See notc.s to r 06 ante ProclanntJon It is the practice 
to place all properties intended for sale on i list and to proceed with the sales 
from da) to da), commencing on an ippomled da) Cs cacli propert) is taken 
up m its turn, au adjournment of the sale of a particular propertj which is the 


(IJ Kokil bmgb ( Ltlal Smgb, 31 C 3811 
(1.>U1) Tossaduk Ilasul Klisn t Ahmad 
Huwin,21C C6(18J3), -01 A l-a Vbdul 
Nmlvv Uoobainass IIC L R 302(1882) 
\Igbunt MegU I.aU Fooreo v Sbib Fcrsluul 
JIadi, 7 C 34, 30 (1881), tcnkaUi bama, 
14 JI 227 (1890), Bagal Chunder t Ramo 
sburMundal, 18C 49G(lb91), heldalaothat 
it nas not iie-eesaary that sect -90 of former 
Code must bo equally followed when adjourn 
ment under sect -91 of that Codo unless all 
tho judgment debtors waived fresh prociama 
tion] , Rahehandar Rahadur v Kamta 
liasad 4 t 300(lb82) 


(2) Jais(«o Ram v 11 jai Koocr Q A II C 
It 177(1873) 

(3) Jatiakt'o Nath Muvkerjec t Uadlii 
Jllohuit Cbatlcrjec -0 W U IJO (1873) 
Ahmed Itcza t KhujooroonisHa, Id W R -81 
(IS^O), tenkata Narasuuha t \enkala 
Krishna 5 HI II C R 410 (1870) Govuid 
^alcLsrv Dank of India 4 B II C R A 
C J 104 (18G7) fsalo need uot bo closed on 
fnlday] Jautco Ram t Bijai Koocr, 5 A 
II C R 177 (1873) 

(4) Venkata bubbaiada v /iiumdai of 
Karvctinagar, -0 M 159 (IbdO) 
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consequence of sucli procedure is not an adjournment wthiu tlie meaning of tins 
nOe (1) 

“ Any sale ” — The rule applies to mortgage sales (2) 

“ Specified day and hour See notes to r 66, “ Proclamation ” Assuin 
mg that a fresh proclamation is neccssaij , an onu«6ion to issue it is onlj an irregu 
lanty, and if it involved no loss to the judgment debtor, it cannot he set aside 
Thus where a sale vaa postponed and a fresh proclamation was issued directing 
it to he held on a certain date, but oiving to the absence of the presiding officer 
on that date it took place some days later, the Privy Council held that it was not 
m contravention of sects 289 and 291 of the last Code (now lepresented by rules 
6G and 69 of this Order) and that even if there had been any irregularity in it, 
it could not be set aside m the absence of substantial mjury (3) In such case 
the judgment debtor should object to the confirmation of sale and not seek to 
impeach it by suit (4) 

“ Fresh proclamation — Sec notes to r 60, ‘Proclamation” 

“ Knocked down ” — A bid may be withdrawn until the lot is knocked 
down (6) 

Payment — An assignee after decree m a mortgage suit is entitled to deposit, 
and where this -was refused and the judgment creditor bought himself the silo 
It as set aside (6) A payment made to pieventasaleisnot a voluntary payment 
a\li6ther made by the debtor or a third patty claiming the property (7) 


’87, 70. Nothing in rules oo to OO shall he deemed to apply to 

^ Saving of certain which the execution of a deoree 

has been transferred to the CoIIectoi 


)3 3 71. Any deficiency of price which may happen on a re sale 

DeiauiUns puichaser reason of the purchaser’s default, and all 
answerable for loss on expenses attending such re sale, shall be certi- 
fted to the Conit or to the Collector or suh- 
ordinate of the Collector, as the case may be, by the officei o) otha 
pejson holding the sale, and shall, at the mstanco of cithei the 
decice holder oi the judgment debtor, bo recoveiable from the 


(1) Lai Mohun Chowdhry v Nunu Mulia 
lucd, 17 C 152 (IhbO) 

(2) Sco Uajab K im Siiigliji t Chuiuii Lai, 
IJA 205(1837). JIarjasRaiv Ramcsliwnr, 
20A 354(1838), hCoBjbiJaiiBfbeotf baclii 
llciwa 8 C \V N 084 . 8. 0 , 31 C srs , Bipm 
i Talmdra,37 0 8 I" (IJlU) 

())Tbakur Han„ I,.al v ltu\um«hvkar 
Uftlwd, !• C, 10 C \\ \ 1 (1911). 38 
I \ .00 

(4) Gujnjmati Ici r-ain v Aktxir lIosMui, 
17 L J 113(1300), H c'JUuiu L R 


83 , 34 I A 37 , 20 A IJO , 11 0 W N 
393 

(5) A{,itv Bank t Uoiulm 14 M 235 
(1890) Kenaraiiw Kailanh limn In, Is 
0 L J 53 (1013) 

(6) Bilian I.al t liatijuil Bai, JO A I 
(18S7) 

(7) Oinnlo 1,^1 'su-car t lUm llmnChAkii 
law B 003(1872) lalima Kliatov/u V 
MnboiDct Jan Cfioadrj, 13 JI I A 85 
(1808). A«.t lx of 1873, Bid OJ 


1 IKVT VIII II 

o ai.r ;i 


IXltLllOS <)l \MJ OUDHUs 
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(iLf.mltnj// imrchti rr uiukr the rWii/ui// /o the excculion 
of a decree for the «>/ inoni\ 

•‘Purchaser* default* —N^t tf Ut \III «if l{s1*, to f»r as it 
niatis to tfiP faljitt nutter of tfio pn- ciit mfe. n« " Ij de ;r«rtr./4 f>/(le 
Kile uliih u urttuall j ctnw » ilfii f<e t(j$ dan tie j nee bil I j nieJi ileJiiuUnj 
1 ureJ }*cr tie d>Jfcrcree d iH he UitHJf /tom fut ut let tic riilej / r en/orem j lie 
jtctji ciJ of t onej in KilvtjHiwn of a J<rree if Coutt ' The jirr»eiit Morilin;; 
Mas .id({t»l i>\ nxt JUS o( \rt X uf 1877, *t\c ns imllcitnl m It dies Of 
the al tent ions ^o indicittxl the onl^ iiiijxittitit oiks -iri. the niMitiun of t ho MonU 
‘ It to lie C(Jlecior of iiih'irJin ite if tie CvlUttor at lie cue imj he Htid “ or 
filer ]>crton " whicli were nude In the pru-eiit Code 

The rule applKs to re mIcs iit cuii- cijucnce of dtfiult tii ps)nicnt of dijioMt 
undir 0 X\I r 81, or in piMnrnt of putchnv money iindir 0 XXI r 85 
TidO XXI r 8G , (1) md nn ler O X\I r 77 , (d) nul whctlnr tin ptopirtj 
lie iiiovijIIc or umnou iLh (5) cicii when the proptrt) h rt *ol 1 forthiiith 
ounij to the ]ud;,incnt>ercditor npu luting the tul of Im a^iiit , (1) nUu where 
the imrcln'tr refu es to pa) the purrhn*>c mom) owing to tlio miiio propert) 
bun,; Kill the next da) in execution of n decree of another pirt) wlio had i 
ircMous lien on the projKrtv ,(5) hut (he re «alc mu'l ho of the rsim propert) 
IS lin>t eoIJ and under the ^amo dcMription ami nin i-ub't intiil ditTiruiic in 
nutters rcijuired b) 0 XXI r CG disentitles the dctric holdir to ntuMr an) 
dtficienc) of price (C) It docs not appl) to 1 1 i^o wlurc the purrlinvir mikes 
default and a re sale u ordered but does not take place owing to tiie propert) 
bcuig sold m ivccutioii of another de<rec nl lli« mstaiuo < t another judginuit 
creililor at i lower price (7) 

“Any dcdcicnoy of prlco " — Docs not inefudo intertst on the price ('^) 

“ Shall bo certified — Th« absence of a certifieati will not jncNent tlic 
de'crcc holder or the judgnunt debtor from recoeering the dcficienca from tlic 
defaulter (9) 

“At the instance of either the decree holder or the judgment 
debtor." — The judgment debtor is not bound to proceed under this rule and 
It docs BOt debar him Sio:n hstymg ikotCAalosct aside on ilio grouad ol irrego 
lant) , (10) nor does it debar the judgment creditor from procctdmg upon his 
decree against any other property of the judgment debtor than that ongmall) 


(1) JavUttbaiv Ilunbhai 2Ii 275(1881) 

(2) UamJhani f Rajrani 7 C 137 (1881) 
KajenJra Isath t 1 tin Ch »ran, 2 C tV N 
•111 (1608) 

(1) KamJhamv lUjrani, 7C 337(1881) 

( 4 ) tallabhan v I’angunni, 12 M 454 
(1860) 

(5) Soora) Buksh i brec Ki^hin, 0 W B 
Mis 120 (1800) 

(0) Baijiiath bahai v ilohecji ^a^alu, la 


C 535 (1880) LY Gaogadas t Bai Suraj. 
3611 329(1011), llBoui L U 2o0 

(7) BisokLaMojiov Soaatun 16\V U 14 
(1871) 

(8) Soorj B itsh t bccelushcn 9 W B. 
500(1868} 

(9) Tapesi Lai v IXoki Nandan, 10 A 22 
(1896) 

(10) Bcpiu Liiuiidcr v Modhoo Suduu, 12 
C L R 316(1882) 
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Bidding by decree holder —Thi' nile i» miuhr tn »<xt .’*♦1 of \ctX of 
J‘«7“ ‘a\r tl at tl f rla>i»/> 1 a« ullrtl In \ft of 1‘vJ, and thr 
>« )nl'i in itilica In tlic prrirnt (\«lr Of 0i<* unnla * luljftl to (le ] ro 

nj> ni(/tfrit n 71 ' hwe Ikch mlnlitMlnl f ir ‘ sfleto^futu ’ and fix' Monla 
“ ir at-tJ* ore o^rdrii 1 j f >r * tnlfrrflnl tn 

“ Holder of ft decree.”— \n a*M^ncco( idrcir** un irr in oral nKrreniciit 
the c< im hnti 111 < f uhich \k aa nut ]>ail til! after the ulr t* nut a drrrce h< Idrr 
m I it iH unn<vr>Mra fur him t > obtain permi^ioti to I id (1) 

** Where a decree holder purchaftea.”— He i* U>und tu exrrci*c the m<nt 
K-rujulnu* fnrnf‘«, if lie «r hia a^rnt diii»uad<« othrrii from pun'Iinmn?, or 
< ]« tih di‘{>ar3^i a the pruprrt\ f it i< fuflinrnt (..loun 1 to Fct a*i le the rilr (1) 
Tlic i’rua ('ouncil liaae lirld that that la t«N» awroptn.; in it* (rrin.* and Iraac 
tu 1 id |iuta hill) in the Mine m am other piirrln^er (1) It uuuld l>c 

diflifrnl if the di‘l‘aragins reinarka ucre nude In ^ piirrha^er uhu waa not tlie 
di<ne holder (j) If the drerce Ik* rc\rf^e<l the mIcj under it to decree holders 
fall through, but not the mIch to hr>»l fJe purcha!>er* who were not parties (C) 

V ditree holder putehaMiiR with Iciae to bid and »et off muit p») the dcpcwil 1 
rr join'd In K-ct 7>j(0 \\I r 8l)inca»h but lheMleou^.ht not to l>e«ctfl»ido ) 
fur d( fault where all pirlies (melulini; the GoacniiiKiil ns npn ented b\ the 
ofTictr conducting the mIo) wine their nt-ht to the dej>f)»it in ta«h (7) 

“With such permission" — lb» dwrec holder is nbo.lutiW bound to 
olitaiii pcnun'iou before he ein purchase (8) I.eive to hul puts the ileerec 
hcldif in the Millie jKi'Utxm nm olh« r purrha'er (9) 

“Bo set off" — lilts wi* not allowed where the provnions of sect J91 of 
the former Ci>de applied (lO) the mi of! bung mtcndnl to preaent trouble Mid 
incoiiscnicnco and not to alter the aulutantul mature of tlic irons iction (ll) 
and the set oS can uni) be acccpte«i for so much of the judgment debt as tin 
AKsets applicable to its di‘<]inrgo nuj suffice to oatiaf) (I9) The purchasir cun 
Old) bu lompclleil tu refund tlie rateable amount duo to the other utt idling 
I nditor, cither b) Bunuiiar) process m execution or bj suit or ho may bo gui ii 
the uptioii of lUoting a re sale (13) The terms of tlio present rule mahu tlic Mt 
off subject to the proMsions of sect 73 A mortgagee decree hohltr, willi 


(1) DaLalona Moluin I Batumati 4t \\ 
N 474 (1900) 

(2) JlutLincc Hullilli V Urojnnslli, S O 
303 (1879) 

(3) WooiKndro >atli e Urojendro Natli 7 
a 340 (1881) 

(4) Mahomed Mira v Savvaui Vi sjs 2J 
M 227(1899), 27 I A 17 , 4 C W N 228 
Daksbina Mohun t llasumali, 4 C W V 474 
(1900) 

(5) Lalmohunv NunuMoliamcd 17C IS2 
(1889). Gunga Narain i> Annada Mojee, 13 
C L R 404 (1883) 

(6) Zain ul Ahdin v ituhammad Aaghar, 
10 A. I(*0(lfi87) lOl A 12 SilUmelmal 


r Jsrinath, 27 1 810(1900) 4C W \ 0 j2 

(7) ropalSmgh c Uny Bunwari, S( 1 K 
181 (1879) 

(8) It iVhiiuell illuhhv Itruj lutl a< tOH 
(1870) 

(0) Mahabir 1‘crkhad t MaciugUUu lo ( 
083(18891* C), IQI A 107 i 114, ^rAl 
mod Mira t Savv«u,i .3 M 227 (lb>Jl t ) 

(10) Slirinivu V Ita ihaljal, <i Jl < )(! 

(11) Taponidl V Mall uja Ml I_ < 1 » 

(1885) 

(12) Viraiaga\a i \ r UA v 

123 (1882) 

(13) MiwlUm/ (1 jj 1 
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permission, purcliasmg tiie mortgaged property m execution of a decree, and 
setting oS tlie price, "wliich was insufficient to satisfy liis decree, was not bound 
m subsequent execution proceedings to gl^ e credit for the market value of the 
mortgaged property, but only for the actual purchase price , (1) but where the 
property sold was the equity of redemption, and after purchase the mortgagee 
decree holder applied for execution of the balance of his decree against the 
assignee of the mortgagor, ho had to give credit for the price set ofi, plus the 
mortgage debt, that being what an mdependent person would have had to pay 
if he had purchased (2) It would be otherwise if he had sold the mortgaged 
property (3) The mortgagee decree holder purchasmg does not stand m a 
fiduciary position towards his mortgagor,(3) and is only obliged to give credit 
for the amount of hia bid (4) In the Mofussil the purchaser may give a receipt 
for the amount due under hia decree, instead of paj mg cash into Court (6) 

“ By himself or through another person.” — A purchase by the un- 
divided son of a decree holder is piesumaWy with joint funds and is the purchase 
of the decree holder (6) 

“ The Court may ” — It is discretionary with the Court to set aside a *1110, 
and it will not do so if no substantial injury has resulted (7) 

On the application of the judgment debtor ” — This cannot be done 
b) suit as the dispute falls withm sect 47 , (8) even where the sale was procured 
by fraud, and purchased by a person who was not a party, a suit will not he, 
at all events as against the judgment creditor , (9) likewise where the sale was 
brought about secretl) and the purchasers were heiiamecdars of the decree 
holders , (10) nor will a suit for possession he after the sale has been set aside (J 1) 

“ By order set aside the sale.” — ^A purchase by a decree holder, without 
permission, is not tpso/acio void , it is a good sale until set aside , (12) but where 
he applied for permission and it has been refused and yet ho purchased lenfutu, 
file sale was set aside (13) 

Appeal — An appeal lies fiom an older under this rule under 0 Xhllf 
r 1 {/) But it was held that no appeal laj from an order refusing penni'^sion 

(1) jriihaTumatl Husc-n I Thakar WuHam, 217(1832), Genu i salinam, 22 H 271 

IS A 11 (1605) (1896) 

(2) Kmimasami Janakiatnmn!, 18 AI (9) Sakliaiam v Himoiiftr.OB 4nS(IS&d» 

151(1891) Mohcmlro Nsnvin t Gijial Monilul, 17 f "C> 

(2) SlicouaUi 1) >is t laiikj I’rosail, lO t (1890) 

132(1888), Mahalir Persba U Matna^Wn, ( 10 ) HurgvKuiiuan nal«antSin„ 21A 
IOC f82(18S9 1> C). lol \ 107, p 114 478 ( 1901 ) 

(4) (lunga Persbad e Jowahir, 10 C 4 ( 11 ) Virangluva v Vciikalii, 10 M -87 

(lb‘»l) (1892) 

15) Khtllat Cliuiider » Xcsbub CUwodcr, (12) In tlio matter of \ lerap-vhCholty, 14 
low R 40(1871) TkiadcejsiguxNftsliefQro W U 403(1870), s c.OlJ L U App 37, 
there was anj proTuiuii for set od m the Ja^herbu t JlurjOhai, S P 07 j (189 )• 

tola (.huitam&nrav t Villul ii, H P 5ii8(18s7)^ 

(0)Nar4jant Anaji. 7 » 130{1»&0) ( 13 ) M ihonitdOaz e e K«m 1^ II, 1(1 C- 757 

'7j MaUiuraDa*. .\ itiium Ull, H C 7U ( 1884 ). followed m Tl illm Aaick t At n hi 
(1HV>) lUddi, )2M 242 ( PHI J) 

(8) \irir4t,lu»>a i, ( tjikiU >t haiyar, 3 M ♦ 
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to ^ •h'CJTC li 1 l«r to 1 1 1, 1 'll It 'll I ipiin*! an onlcr (onfinion^ or Ktting Ic 
or rt(uMn,{ to fcl -kH lo a s^l'' (1) No I'ccou 1 np| ci! Ik « from nn onlcr on ipiK-il 
und'r til* nilc, 11 iwill ‘tin ling that mt 17 Ion a fcjunto ruit m «uch 
1 c-vM? (2) 

73 Xo onictr or other ^Krson ln\in^ .in) duty to perform [t zn.) 

f!ntr a on on i dd ng COnilCCtlOll Mltll III) Sllc •'Illll, Cltlltr 

orpunhii$ebjo^cfit dircctl) OF iiidircctl), hill foF, .icquirc or 
.ittciiipt to icquirc 'll!) intcrtit in /Ac proptrt) hold 

Bidding by oQlccra. — Thu ndc conr jMindi wjtli net of Vet X of 
Itji", Kuc lint the nls " or ctler jxrton hi%o lecn addctl b) tlic pri iiit 
C'nli’ whifli i1m» ^ub'lltuUxl *' j ry»frty # *// f r /iwy ; ro;>rrfy #f>/J a/ ii/rA 
^alc 

“No oQlccr" — Tlic ilcodcr of a jmtj u not an uHiccr.tS) but where 
^uch a jlcidcr acted improper!) , a mIc to Inm uii ^ct nsido (4) The Calcutta 
Ifigh Court haie, ho"e\cr he! I it improjer for a mIvCcI nctniR in execution 
pro^cedinf.^ to mako hiinsiU m au) wi\ mtcresttxl m iljo purcln e,(>) and 
m the North ihukrs ire dirtied bi circuhr onbrn not to piircln«o 

jroj)ert\ void m execution of decrees m which the) are concerned and it was 
incxi'«lieiit tint the) shouhl b) purchnpo become the persons cntitlc'I to execute 
'deems m sucli suits (fl) The words added giic the rule a iiiueli wider scope 
No Iud„e legal prattUioner or ofTicer connectexl with any Court is allowed to 
dell in art nimble cl »i m b) sect JTfi of the Trinsfer of Propcriv Vrt (7) 

»Sfl/e 0 / wioicoWc projKrlj 

74 (/) the 'property to be sold atjricuUiital pwdiice, 

Sal, cf the stih shall he held,— 

iroduce {(i) ij sUch ptodtWC 13 O l/IOHUig C/Uj), 

on o) near the land on nhich such crop has groan, or, 

(6) ?/ such produce has been cut or galhacd, at or ncai the 
threshing Jloor or place for treading out gtain or the 
hie or fodder stack on or tn xthich it -is deposited 
Prouded that the Court may direct the sale to be held at the 
nearest place of public lesoU, if it is of ojnmon that the produce 
15 thereby likely to sell to greater adiantage 

(1) Durga Sunclan I Oovinda Chan Ira 10 
C 3CS (1883) Jodoonatli t Urojo Mob id 
13 C 174(1886), KoThallayinv Malinin 
loC W N 802(P t 1!»11) 38C717 W 
C I J 241, 381 A ISO 

(2) Dhaglut LttU v Narku Roy 21 C 789 
(1894) 

(3) Alagrisamit Ramanathan 10 M 111 
(1880) 

(4) Subrirajuii t Kolayji lo 'll 389 


(1892) 

(o) Nuodeeput t UrquUart 13 W II 200 
(18 0) 4 B L 11 181 sea also Majcd 

Ifosseinti IlafizAhmed 17M It 480(1872) 

(6) Gosbam Jag Itoop t Chmg in Ral 2 
V W P H C It 40 (1870) 

(7) See also Bathnasamie Subraman^a, 11 
M 59(1887), and Singaracharlu V Snabai, 
11 M 498(1888) 
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{ ?) IK/iere, on the 'produce being put tip for sale , — 

(a) a fair price, m the eslumiion of the person holding the 
sale, IS not offered for it, and 

(h) the owner of the produce or a person authorized to act 
in his behalf applies to haie the sale postponed till the 
next day or, if a nuirhet is held at the place of sale, 
the next imrlit day, 

the sale shall he postponed accordingly and shall he then completed, 
whatever price may he offered for the produce 

75 (I) Where the property to he sold is a growing crop 

Special provisiona re the crop from tts nature admits of being 
fating to grou/ing crops stored blit tias not yet been stored, the day of 
the sale shall be so fixed as to admit of its being made ready for 
storing before the armal of such day, and the sale shall net 
he held until the crop has been cut or gathered and is ready for 
storing 

(2) Where the crop from its nature does not admit of being 
stored, it may be sold before it is cut and gathered, and the purchaser 
shall he entitled to enter on the land, and to do all that is necessary* 
for the purpose of tending and cutting or gathering it 

Sale of agricultural produce —With reference to sub rule (1) of r 71 
It has been considered that agricultural produce should, on the analogy of the 
Bengal Tenancy Act 188o sect 129 ordinarily be sold at tlia place where thoj 
arc attached, unless a better price is likely to be realized by sale at the nearest 
place of public resort In sub rule (2) a discretion has Wn allowed on the 
analogy of sect 131 of the same enactment, to postpone the sale of agricultural 
produce whore such a course is necessary or do&irable to present the property 
from being purchased it an uiadequatv figure 

^•1 76. Where the property to be sold a negotiable instru- 

HtgoiUM. in a corporation, the Court 

and shares Jn corpora may, }nstc.ail of directing the sale to be made 
by public auction, authorize the sale of sucli 
instrument or share tlirough a broker 

May.'''~-Tha sals throu^^ a broker « iJcrmj&.'-ivt ami not obligatory (11 

77. (/) Where mo%eable propert> is sold by public auction 
the price of each lofc shall be paid afc the 

Sale bif public auction ^ after .IS tllC officCr 


(1) krknilto) S W K 
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ur other ixtsoh holding tlic silo thrccis, and in of pa)- 

nicnt the property ‘slnll fortliwith be re •'ohl 

(j) On payment of the purcliasc*iuo«cy, the olliccr or otJur 
person holding the •eilc shall grant a receipt for tlic ‘amc, and 
the sale shall become absolute 

( <) llVicrc the moicable propcrtif to be sold w a share in goo<h 
belonging to the judgment debtor ami a coouncr, and tuo or more 
persons, of ichoni one ts sucJi co owner, resjwcincly bid the same 
sum for such pToperty or for any lot, the huldxng ^hnll be deenud 
to be the bidding of the co onnrr 


“Where moveable property," etc — Tluit k oilier tli-m iuf,otnhle 
nvstruiiunts or Aharrs vild through & IiroLer The vile of irtiu l>i i Nanr h 
excluded from the o^Hratinn of the Indian Vriiui Act (I) 

“ Furchaac money "—The jnoviMonH of thwrule give the oflirer | r other 
]>crson holding the aaIc a discretion to lUon the purchaM money to lie paid at a 
rcasonabletimeaftcrthev»lchasbcenmadc{d) Thepro\i<iongofr 71 making i 
ilefauhtng purchsser InWe /or anj defiriciiej flppl> to a re ••Tie under tJin 
rule (3) 

“ Co owner "-—It was ori^iinllv i ro|KMcdto check the litigation nttciiJaiit 
upon the sale ut mn>cab]cs iKlongmg to the judgment debtor and a co on nor 
It w ws con«idcrcd that Mhorc the projicrty was not of the naliiri referred to in 
r 70, the fairest Bolution was to concede to the co owner a right of pro emption 
analogous to that conferred by r 38, and at the saini. time delnning him from 
any remedy other than particiiiation of the proceeds when he Ins (ailed to 
purchase, and is unable to slow that in spite of duo care and diligeneo he had 
notice of the sale The Select Committee, bowocr while retaining the right 
of pre-emption, considered that they did not feel justified in pcimlizing a third 
part for the mdehtedness of a judgment debtor who happened to l>e a co owner 
m joint propirtj 


78 No irregularity m publisluiig or conducting the jsale r» 
Irregularity not to movcabic property sliall yitiato the Scale , 
vitiate sale, but any per- but any person sustaining any injury b) 
son injured may sue. reason of sucli irregularity at the hand of 
any other person may institute a suit against him for compensa- 
tion, or (if such other person ts the purchaser) for the recovery 
of the specific property and for compensation m default of such 
recovery 


Irregularity In sale of moveable property — ^Thisrule corresponds with 


(1) WaU Hiraji v Hira Patil, 0 U SIS Rahi 4 A II C It 37 (1872) 

(]gS5) (3J Ramdliani Sahai V RsjraaiKooer 7C 

(2) Shall Fareed Alum v Shoo Chanin 337 (1881) 

3 s 
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sect 2.>2ofAcfc VIII of 1859 By sect 298ofActX 011877, tiic words 
tag or conilud'Hig'" were inserted, aad instead of the woida ‘*hj reoion of such 
irre^ulortty ntay recover datnages hg a sint tn Court/* the words " by reason of sueJt 
nregularitrj al the Imnd of any o^er person may institute a suit agamsl him for 
compensation or (if swc4 other person he the purchaser) for the rccoiery of the specif (t 
property and for cojnpewsoiJOM, in dtfmU of such recovery ” v,ere substituted 

“ Irregularity ’ — The otmssion m the sale proclamation of the amount 
of the decree la not an irrcgalanty , (1) nor the omiasjon of the service of the 
notification of sale oa the judgment-debtor or la his village (2) The fact that 
the amount really due la o\erstated will not invalidate a sale m execution , (3) 
but j{ the sale procKnaation vrairants a title the injured party may apply to set 
the sale a3ide,^4) it not being a mere irregularity (5) and the owner cm follow 
the ptoputy in the hands of the purchaser (5) 

' Any person ”• — If a person sues to recover poasessjoa of what was taken 
in excess of the interest of a judgment debtor uithout seeking to laterfeie 
with the sale la eaecution of the interest of the judgment debtoi, he need not 
sue within the period of lumtation preBcribcd by law for a suit to set aside a 
sdc (dj 

At the hand of any other person ’* — A decree holder is liable to be 
supdby the rigiitful ownt, r for the value of property not belonging to the judgment 
debtor sold in execution (7) The latter part of this rule codifies the decision «i 
Mohanund Haidar v Akial (8) 


)9.j 79 (I) JVIit'rc the piopcrty sold is moveablo pioport) 

D.ter, ot i which actual seizure has been inaJo, t( 

property, r/ebta amf snail DC deuvcrGd to tuo purchaser 
Jo.l ( '’) W/iere the property sold js moveable 

property in tJic possession of some person other f/ian the judg- 
debtor, the dehiery thereof to the pmekaser shall be made 
by giving notice to the person m possession prolnbxtiug him 
from debvenug possession of the property to any person except 
the purchaser 

)i 3 ( /) Where the property sold is a debt not secured hy a nogoti-^ 

able instrument, or is i share m a corporation, the delivery thereofj 
''hall be made by a wutten order of the Court prohibiting the 
creditor from receiving the debt or any interest thereon, and 


(1} ivaBseoS luth I Ifwtlo Iffur 2W K 60 
( I 

(2) llcRtc-nh Ctund<r *> Jadob CbCnikT* 0 
W It C»y Ikl U08G0) 

(3) CluilUrSwght DhuTTUin 1 N W 1? 
n C n I ilhQO) 

(•() I'mmji BcMnjl t; HomaB]}, 3 11 
(te77) 


(GJ Vol an mil IWtIar tf 11 US 

{iBdSJ 

(b) bbarafftt v Lachmi Nautin, S W U 
11 C 11 ShS (187C) 

(7) Ivanajo lunjial v Ilur Cltanil. te W 
K.120(iu;0} 

{»> aw K n8(i8t*) 
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tlicdcbtor from nnkin;' pijment thereof to any ptn>oii except the 
purchaser, or prolubitmg tho person m Asbo'O name the share 
may be stamlnig from nuking any transfer of tlio ‘'liaro to any 
person cveept the purelix-'Cr, or rcctuing pi)mcnt of any di\n<lcml 
or Intercast iherLOii, an<l the nunigcr, btcrctar}* or other proper 
oflicer of the coritoTatiow from permitting any buch transfer or 
making any bUch payment to any person except the purchaser. 

Notice — .''uh rule (2) has l>cvn slightly rcmoiklkil Per form ot notice 
iiinh r this section, see Form Ni> 1 16, SehrdiiU IV , of forim r (*odo 

Deliver/ of debts and shares, sub rule (3) —In the uiuhr nantioncd 
cise (1) tho Court said, ‘ No <ju»^tjuii has Ixtn riiscd as to uhc (iitr thi order 
required by s-'ct 301 of the Code was scr\«d Tho jircsumpfion, thcrefort, 
ij thit this order wis serwd , and it may U a question wh thcr, i( the order 
after sale required by sect 301 ncrc scried the service of tho prohibitory order, 
which IS the form of attachment before sale required by the Code is matirial 
or IS wholly imiiuterul " See Sehidulc IV , 1 ornis 1 17, 11^ of last Code In 
this as m other par’s of the Code the rcfercncv to public companies m connection 
with shares has been oimltcd, it being presumably ennudered that tho word 
“ corporation ” suGlciently covers the case 

80. {1) Where the execution of a ilocument or the ondoiso [t 
Transfer ol negoUable lucnt ofthcpart) m \\ho^^' mine a negotiable 
Instruments aai shares. instrument or a share m a corporation is 
Standing is reqmrcd to transfer such ucgotiablc instrument oi 
share, tuc Judge or such officer as he maij appoint in this hUialf 
may execute such document or male such endorst7nenl as may be 
necessary, and such execution or endorsement shall hme the same 
effect as an exccuUon or endorsancnl by the paily 

[2) Such execution or endorsement may be m the following 
form, namely — 

A. S C D , Judge et Uve Cuuit o£ us the tu£>c mny t> ) 
m a smt by tl V against A 15 

(5) Until the transfer of such negotiable justiumi-iit ui 
share, the Court may, by order, appoint some ptisoji to icccii 
any interest or dividend due thereon and to sign a icgi ipl ' ji 
the same, and any receipt so signed sliall be as \ ilni 
effectual for all purposes as if the same had been ^ d ' 
party himself 

Transferof negotiable instruments and shaius -J ] 
vnth sect 2G7 of the Code of i8o9 and (wjlh i>l j-Kl i ' ^ 


(]) DelKodra Kumar Uandil v Rup f*U ix^ 1., < . 
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As to reference to corporation see notes to last rule A iield shares in a company 
which were duly seized and sold in execution of a decree against him to B The 
Judge, acting under the corresponding section-of the Code of 1859, executed 
deeds of transfer to the purchaser, and the company was ordere d to register the 
transfer in their hooks, but refused to comply with the order The purchaser 
was unable to obtain from A the certificates of the shares Held that, although 
the company’s deed of settlement (under which the Act of Parliament declared 
■ f Directors power of 

lad no option as to 
^ * . _ _ „ _ „ and that they were 

bound to grant huu, under the circumstances new share certificates (11 

3 ] 81. In tlie case of any moveable property not Iierem 

Vesting order m case before provided for, tbe Court may make an 
oi other property. order vesting such property in tbe puicbaser 

or as he may direct , and such property shall vest accoringly 


Sa^c of vnmovcable ftoperUj, 

j j 82 Sales of immoveable property m execution of decieej 
What Courts msy ortei may be ordered by any Court other than 
a Couit of Small Causes 

"Sales of immoveable property.” — ^Tlus rule is snmlar to sect SOi of 
Act X of 1877 A decree charging land is an interest m immoveable pro 
petty (2) Huts are immoveable property (3) A deciee declaring a decree 
holder 8 hen on property without distinctly declaring his right to sell the some 
may be executed against that property either by attachment and sale or by 
attachment and management (4) A debt secured by a mortgage lien upon 
immoveable property, more especially if the mortgagee is not m possession, is 
not immoveable property (0) A Munsif cannot sell property lying outside Ins 
jurisdiction (6J 

" Court of Small Causes ” — ^I£ such a Court sells immoveable property 
the purchaser acquires no title (7) The lights and interests under a mortgage 
of immoveable property is not saleable by a Court of Small Causes (8) 


(1) Tuolsco Bass ISimJy « East Indian 
llailaay Co , 1 Ind. Jur H S 2SS(18C2) 

(2) Bhawani Kuar tr Gulab Itai 1 V 348 
(1877) , Sami Ayjar v Ivrisbnasami, 10 M 
ICO (18SC) 

(3) Nattoo Mcali v Nund Itanoo, 17 W B 
3(W (1872) 

(4) NuddyaUasUta v It«za, 15 W It 337 
(1871) 

(5) DtWndra Kumar p ltupLaU,12C 540 


(1886) See Kntaraja Ijcr v South Indun 
BaiikofTiaovclly,37M 51(1014) andnotca 
onO 21, r 40aDd54ai{c 

(6) Sj-ud Kowah AU t Shaikh Utir, 23 N\ 
B 233(1875) 

<7) Kaltoo Mcah t VunJ Ranoe, 17 W H 
309 (1872) 

(8) Buddoo Mull i> Maharoop, C N W 1 
U C B 120(1874) 
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83. (I I Where All ortlor (or (he 8.ile of inunove.iblu I 
_ _ ... property Iias been nmde, if the juili»«icnt- 

10 ** u debtor can satisfy the Court that there is 

9 td«^ “Doant reason to bchc\c that the amount of the 
'' decree may bo raised by the mortgage or 

lea''e or private s.ilc of such propert}', or some part tlicrcof, or 
of any other immoveable property of tlic judement-debtor, the 
Court nuy, on ins apphcation, poatponc the sme of the property 
comprised rn the order for sale on such terms ami lor such period 
os it thm1i5 proper, to enable him to raise the amount. 

(J) In such case the Court shall grant a certificate to 
the judgment-debtor authorizing linn within a period to be 
mentioned therein, and notwithstanding an} thing contained in 
scxtiou 6i, to make the proposed mortgage, lease or sale 

Provided that all monies pa}ahlc under such mortgage, 
lease or sale shall be paid, not to the judgment-debtor, hut, saie 
in so far as a decree-holder is entitled to set off such money under 
the proyisioji.? of rule 72, into Court. 

Provided also that no mortgage, lease oi sale under this 
rule shall become absolute until it has been confirmed by the 
Court. 

( i) Uoihiny in this rule shall be deemed to apply to a sale 
of property directed to he sold in exeeution of a decree for salt in 
cnforcemenl of a mortyayc of, or charye on, such projicrly 

Postponement of sale —1 Lc first clause of tins rule corrc&pouds w ith part 
of sect 213 of Act VIII of 1809 The rest save the last proMso m the second 
clause, and the portions in italics, was added by sect SOO of Act X of 1877 
That Act also appended a clause “ IF/icw suc/« ccrUfiaUe has been granted and 
so long as it remains \n force the frovtsions of scctwn 248 shall not apply ” This 
was repealed by Act XIV of 1882, which added the last proviso in the second 
clause, and also added the words, “and notmthstanding anything contained tn 
sect 276[sect G41 ” to the second clause The words m italics lia%e been added 
by the present Code The Bombay High Court held that the corresponding 
section to this rule applied to a moitga^ decree declaring that certain properties 
be sold m satisfaction of the mortgage debt , (1) hut the Calcutta High Court 
held otherwise , (2) and by notification such section was made applicable to 
proceedings after decree m mortgage suits but now the third cHusc of the rule 
distinctly excludes such procee^ngs, so far as Bengal and Assam \\ert con- 
cerned (3) The rule docs not applj to suits for tent m Bengal (4) 


(1) Knshuajiv MabadcT,25B 104(1900) Parti p. 414 , &a^Ue of 16th April, 

(2) Womda Kbaaum p lUjroop, 3 C. 335 lb92. Fart III p 272 

(1877). IC b R 295 (4) Beng^ Tenancy Act, VIII of 1880, a 

(J) See Calculus GaMlt of ISlh April, 1892 148 (a) 
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“ Sale of immoveable property.” — ^Tliis was lield to include all sales of 
immoveable property, tlie decision bemg given in reference to a decree on mort 
gage,(l) but property directed to be sold m execution of a decree for the enforce 
ment of a mortgage or charge la now excluded by the third clause of the present 
rule 


“ The amount of the decree ” — ^That w, the ^^hole amount due on the 
decree No mortgage will be sanctioned, or certificate granted, or the mortgage 
confirmed, unless the decree can be fully paid off (2) 

“ The Court may postpone the sale.” — ^This is an enablmg rule, and 
qualifies the prohibitions contamed m sect 6t On compliance with the con 
ditious of this lule a private alienation, notwithstandmg sect 64, becomes 
absolute, e^ en against all claims enforceable under the attachment (3) Post 
ponement is discretionary wth the Court (4) It should exercise its discretion, 
and if It finds that a fair case has been made out, it should postpone the sale , (o) 
but the judgment-debtor must most distmctly show that the money due can be 
well raised m some way other than by immediate sale, and that the creditor 
ivill not bo put to loss , (6) and that the debt will be paid off in a leasonable 
time , (7) twenty )ear8,(7) two or three )ears,(8) and even one jeat are im 
reasonable, (9) but six months has been considered reasonable (7) "Where, 
however, the property has been pul up to auction m execution and bids h»'6 
been made, the Court cannot postpone the sale merely on the representation of a 
judgment-debtor that ho can obtam a higher price by piivate transfer, there 
bemg no reasonable ground to believe that the judgment debt would bo realued 
thereby (10) 

" Authorizing him,’' — ^The authority is onlj to the judgment debtor to 
whom It 13 granted, and the sale m pursuance thereof does not affect the share 
of mother judgment debtor (ll) Where the defendant is the guardian of a minor 
under the Guardian and Wards Act of 1890, the authority under this rule will 
not gi\c him power to mortgage unless he also gets the pernus-ion of the Court 
which appomted him guardian (12) The Court cannot it'ielf give a lease or 
mortgage It can only grant the debtor time to do so himself (13) The rule is 
eWkVAing, and. qualifies the pitmsioTi cOTitamed an sect Oacwwipliiw.e'witK 


(1) Kmlmajlv SlaLadt!a,^B 101(1900) 

(2) Gurusanit i Yenkatsami, 14 H 277 
(18X)) 

(3) Sluvlmgappa V Chanbouppa, SOB 337 
(lOOo), 8B L U 10 

(4) BLslicnuunt Luud Mortgago Buik, 11 
C 214 (183^1). 12L.E7, p 10 

(0) KishiDCoomarcci GolabCoonianc.lS 
W It 477 (IS71) 

((1) Ibun Uutlun v Land Slortgjgo Bank, 
17 W 11 103 (1872) 

(7) Muhiuco Llobuu v Ram Kant, 15 
W It 322(1871), soc alM> Rednum r Kbaja 
MalojmJ. 5il U C -72(1870) 


(8) Subui Nurum v I’am I’erbluid 
W U 140(1374) 

(9) Rom Euttun v Land Alortgago Bank, 
17 \V R 1J3 (1872), Fjasooddetn t 
GimudhSmgb, 2N W T H C B 1 (ISTO) 

(10) Lucbiuco Naram t BLjtoo, I N 1' 
ILC R Uu 11{1SCC) 

(11) Donappa t yauuiaii>a, 20 B 
(1902) 

(12) Dattaram v Gangarum, 23 B -37 
(1893) 

(13) LucUiupcput t Jugul Indur, W R 
1801 Mu 5 
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the conditions o{ the tide, t pri> ate alictution, iiut»it}u>taUiling Mxt Ol, becomes 
'tl)«olutc, cicti a^3m<t 'll! clamis inforciiUo under tlie attachment (1) 

‘‘UnUl It has been conflrmccL’’— hen tii pursuance of i tcrtific,ito to 
tell },rnit(\l by two Courts the itt »ch«l property n is sold, and the sale cunrinuol 
b) the tujKriur ot the two Courts, continuation b) the other Court vias un* 
nccussarj (d) 

Appeal — See 6cct 47 

84. (/) Ou c\cr)' 5»alc o{ itmnotCAble property the pcibon [i 
Deposit by purciusef dcclaicd to be the parch ibcr bliall pay im- 
and resale on default mediately after sucU dcclaratioji a deposit of 
tn tiiU -fi\ c per cent on tlic amount of Im purchase mouc\ to 
the officer or other qicrson conducting the sate, and, in default 
of such deposit, the property bliall fortlmith bo re sold 

(-) Where the decree holder i$ the purchaser and is uiLiilcd to 
set ojf the purchase moneu under rule 72, the Court may dispense 
with the rc^inrcwcJi/^ of this rule 

“ Deposit. ”->*Tho oQlccr conducting the mIo c iimut m»i»t upon a deposit 
being tiudo before acceptance of a bidding, but tf it appears that persons 
isithout tncaus ha>e becu put foruard to make eliani biddings and {rauduUntI> 
frustrato the sale, he would be justified m m<iuirmg into the tiusti^orthiuc&s 
of the bidder before acccptuig his bid (3) V diercc holder of the party to mIioiu 
the lot is knocked down is cquall) bound to uuko the proscribed deposit as anj 
other auction purchaser (4) But where all i>artic» mtcrcstid waned their 
right to a deposit, U was held the sale should not be set aside (5) A relaxation 
of the rule is now made in the caso iiieiitioncd m tlio second sub rule If there 
is an} dispute ns to whether the deposit was offered or not it should be decided 
by the Judge before commencing a second sale (0) There has been a conllict 
of opinion whether, if the deposit is not made as required, the sale is no sale at 
all, (7) or whether this circumstance is on inegulant) onl) (B) The first opinion 
is no longer law (9) But it has been recently held tliat if the balance of purchase 


(1) SiiivlingspjKi r Chanliasappa 30B 337 

(taoj) 

(2) Andjnapa v Bhimrao, lU U 039 
(1894) 

(3) Rajali SluUcsb Narain v KobaounJ 
Mur. 9M I t 324 328 341 (1803). and 
the sham bidder would bo liable under sect 
228 ot tho Penal Code for obstructing tho 
sale In the matter of Mohesh Cliunder 
Mookerjee 1804 It Mu>c 3 

(4) Chulkoo Dutt Jha t Ledanand Singb 
1884 W K Miac 30 

(5) Gopal Singh v Itoy Bunnarco UM 6 
C L It 181 (1879) 

(() Kuppayjant Kamasanii Ajjau, 0 M. 


197 (1883) 

(7) Intizam All Kiuu i \aram bmgb 5 
A 310(1883) 

(8) VeolaU v Sama 14 M 227 (1890) In 
Bccpcen Chumlcr Sluckdar v Pureshnath 
BiswM 9 C 98 (1882), it was held that 
thtto was Bueh substantial injury that the 
sale should ho set aside Bhtm Singh v 
SarwanSuigh 10 C 33 (1888] 

(9) Ahmad Bahsh v Lalta Prasad 28 A 
238 (IOOj) OTCTTulmg Intizam Alt Khan v 
Katain Singh, tupra In Amir Begum v 
Bank ot Upper Inda, Ltd , 30 A 273 (1908) 
in which the lattir cas was followed, tho 
former was not cited 
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mouey is not paid, there is no sale undei the Code (1) TJie mere makmg of the 
last bid does not conclude the sale for the conclusion of a sale it is necessary for 
the sale officer to accept the final bid and to make a declaration who is the 
purchaser and to order him to pay him the deposit under this rule (2) 

“ Default ” — The sale is to be held “forthwith,’ so a fresh prochmation 
01 statement of the hour of sale is not necessary (3) The sale is not to bo 
adjourned The puttmg up of the propert) agam, and solicitmg fresh bids 
IS a continuation of the original sale, a part and parcel of the pioceedmgs which 
had their origin m the first putting up of the property, and which do not coino 
to an end until the property has been loiocked down to a purchaser, and that 
purchaser has made the statutory deposit (4) An officer conductmg a second 
sale 13 not bound to commence from the ne^t highest bid below that made by 
the defaulter He may do so if the next highest bidder is willmg to abide by 
Jus bid, otherwise he should commence the safe de novo (5) 


to pay the difference between the first and the second sales (6) 

] 85. Tlie full amount of purchase-money 'payable shall bo 

Time lor payment m fctid by the purchaser %nto Court befoie the 
lull of purchase money Court closes on the fifteenth day froin the 
sale of the property 

Provide that, in calculating the amount to he so paid into 
Court, the purchaser shall hate the adtantage of any set off to xvliich 
he may he entitled under rule 72 

“ Shall be paid " — ihe provisions of the rule are imperative and must 
be guen effect to (7) In default of payment the deposit is forfeited, if the Couit 
thinks fit, under the next rule (8) and the property xc sold under r 85, and the 
defaulting purchaser is answerable for loss byre sale (9) The proviso to the rule 
is new 


(I) Uunshi Mahomed All t Kibris 16 
C N 360(1911) 

(..) Uimslu Lai v 11am I\araui 3.> A C6 
(1J12) 

(3) Vallabhan t langunai, 13 M 40\ 
463 (1689) 

(4) BLim Smgti i banraabiu^h IOC S3, 
33 (ISSS), hut SCO tallabhan t I’aDguuni. 
13 M 464, at p 463 (18S9) when tt was 
Ltld that fur tbo jurjoscs of r 71 tbero ts 
a nsalo 

(6) Gour Moi Ui Smgh t Lilia Gour 
buaUr, 1 A\ It Mjot 11 (lbl.4) 

( 0 ) llsniJhaai Sabai t Itajraoi Kuuir 7 C 


337 (1681) tallabhaa v rangunni 12 M 
454(18S») 

(7) Sainbasj\a Ayyar V Vydioadawmi 2 j 
31 535 (1001), MuusLi Mahomed Ab t 
Kibna 15 C W N 360(1011) 

(S) Sco Mathura v Gaun Shanhar, J2 \ 
3b0 (IJIO) (lh» Code gircs tho Court a 
(luciitton as to forfeiting depo»*0 and iiotm 
to r 80 

(9) Ja\hcrLaiv JluribhahOU 673(lb81) 
lUmdham Saliai t It »jn»nl Kowr, 7 <• 337 
(1581), tallabluu t lan„uanJ, JJ V 461 
(IhbJ) 
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“Into Court.” — TI k'i. uunia line biiii tiiMitcU tu loiilir ii di ir tint 
t]ic purchaser is bound to tee that the Uulio mehes the Court in time Tho 
^•o't olbcc u not tlic agent of the Court ( 1 ) 

Date of payment, — S<xt o07 of the Int Code, uhicli the rule rcplan-s, 

1 in, '* l>cforc tlic Court clo'is on the lUteenth d i> tijicr the silc of the property 
rje/uriix: fj f • • , ‘ ‘ 

« n the fittl • ■ . : ’ and 

" ^ , ln\o 

the eamc effect. The pnnuions relatuc tu the occurrence of a Sunday ha%o 
been omitted bocau&o the matter is cufllcirnth cohered by* sect 10 of tlic General 
Clauses .Vet of 1697 In these tuo respects therefore, the former section and 
tho present rule are the same Under the last Code, howcacr it ms held that 
days (os during the a'acatiuu) when the Court was closed but the oflico was open 
were not holidays within the meaning of tho foniior section (3) Tho practice of 
(?ie OnguialSideof the ILgh Court ta that payment oi interest follous as a matter 
of course, when the purchaser of property at a llogiitrar s sale is out of time m 
paymg into Court tho balance of Jus purchase money (1) 

86. lu default of payment witlun the pcnoil nitntioned [». 308 
Procedure In default of m the last preceding rule, the deposit tnaij, 
j/ (he Court thinls Jit, after defraying tho 
e.\pcubet> of the sale, be forfeited to the Got eminent, and the 
property shall be re-sold, and the defaulting puichasor shall 
forfeit all claim to the property or to any p irt of the sum for 
which it may subsequently be sold 

Default. — This rule corresponds with a portion of sect -o4 of Act A'lII 
of 1859 and with sect 303 of Vets X of 1877 and XIV of lbS2 '‘avo that the 
words m Italics haao been substituted for the word "shall ’ ajipeanng m the 
earlier Codes The former section has been applied to proceedings m execution 
under a mortgage decree m Bengal and ^Vssam (5) 

“ In default of payment ” — Under the rules of the Madras High Court 
payment mto tho Goaernment Treasury is sulEcient payToent , (G) likewise, it is 
a sufficient compliance with the decree, if tho judgment-debtor bring the money 
into Court within the specified time and diligently take the necessary steps 
reijuued by departmental rules for tho actual payment mto the Treasury (7) 


(1) Itam ChauUnv Krishiwii* v bubrao 
Vilhoba, 22B 415(lb93) 

(2) Scu Amamo i KuorUiii Ah, 3 Agta 
204 

(3) Mottfam Itnghuiuith t Ih^raj, -0 1) 
743 (1S95) 

(4) Kaiijo Lall Doni t bhauia (.bum 
JAiHii. 2J C. 3U0 {lbJ4h «liuh ilciUs abrt) 
\ulli tvsts ns Ui,iuist llio i>uttluu> r wbiu 


thcFO iias been dc-lay on the part of the 
party haaiog cairiago of tho proceeding 

(5) Caievtta (7o.eUe of 13th April, lb02. 
Part L p. 414 , Assam Gazette of ICth .\prd, 
1892, Phrt 111 p 272 
(C) Sruik>asa r Malajacha, 7 21 211 
(1883) 

(7) Gujudhuc V 'Naik Pauroc, 8 G 328 
(1882) 
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“Be forfeited to Government” — ^This is imposed m order to prevent 
v\ aste of the Court’s tune m conducting re sales The fact that the decree holder 
and the judgment debtor do not ask for a re sale was held to be no reason vvhy 
Government should forego the forfeiture, (1) but the wording of the Code was 
tJien imperative, “ shall he forfeited ” The modification introduced by the present 
Code makes it discretionary with the Court to direct the forfeiture or not, and has 
been inserted to prevent hardship caused m such cases as the hst mentioned (2) 

Appeal. — ^An appeal under the last Code lay from an order under the 
corresponding section where the defaulting purchaser attached the decree in 
execution of which the property was sold to hun and a petition for revision 
was held not to be mamtainablc (3) Accordmg to this decision an appeal lies 
under sect 47 ante 


87. Every re sale of immoveable property, in default of 
n , payment of the purchase-money wthm the 

''“"“'“‘““""-“I'penod allowed £o, such payment, shall bo 
made after the issue of a fresh 'proclamation ni the manner and 
for the period hereinbefore presenbed for the sale 


“ Fresh proclamation This rule is sect 509 of the last Code A fresh 
notification is not prescribed m the case of every re sale but on!} when the re sale 
18 m default of payment of the purchase money vnthin the tune allowed for such 
payment (4) The rule does not apply to a postponed sale (5) or to a case m which 
the property is put up again and sold forthwith under r 8f, ante (6) 


510] 88 Where the propcity sold is a shaio of undivided ini- 

Bid of co-sharer to moveable propcity and t^\o oi more peisons, 
have preference. of whom onc IS a CO sharer, lespectivelv hid 

the same sum for such properly or for any lot, the hid shall be 
deemed to be the hid of the co sharer 


Bidding Toy co sharer — ^Thw rule modifies the terms oi sect 14 oi Act 
\XIII of I8G1, which provided that where a share of a puUccdarcc estate yajing 
revenue to goicrnmenl was sold "rfthe lot shall have hccnhnoclxd down toastrangcr, 
any CO sJ arcr other than they udgmeitl diUor, or any other member of the co parcenary, 
may claim to take the share sold at the sum at tchic/t (he lot was hnocled down Pro- 
tided that the claim he made on the day of sale and that the claimant fulfil all the 
conditions of the sale ' The rule was altered to its present form bj sect 310 
of Act A of 1877, sav o that thii rule omits the words “ t« execution of a decree 
iftLF flic Words “ property sold, ' and substitutes the words “ hid the same sum for 


(I) SAmtasirar VydmaJasamf, 2.> U 535 

(J) Sfalhum V ( »uri bhaolar, 32 A 3bO 
(lUlO) 

(3) Nth IiIaq Mull r luiougasAlmiutl JU 
M .Oflbli.J 


(4) VitUaLlutn i runguniii, 12 W 154« 
458 (1SS9} 

(j) BuJno ^atL UhuU v l.AJ4h Chuuati 
ScLbur, 1 U It Mihc 3{1S5I) 

(5) llaitnlra Bo/ t Kuu LUf-tu 

8iiilia,2C W S 411 (1W8J 
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tucl* i>roi<Tirj or Jot anj liA, the htd tfalt he il*.tnu>l to he the lul ' fur “ aJiancc the 
eamcturnatanjbiddinj at $uch taic, tucJi biJdinjthalllcdccmcdtolclhc liJJinj ” 
'VS It 'vppcartvl ill tlic Covlo of I8i7 

‘‘ Is a sUaro of undivided Immovcablo property ” — Tins does not la* 
tfude the interest of a iiiortfei;,cc m tucli a shire, niiJ tins rule dots not oj)|)l> 
to (lie salcof such interest (1) beet 11 of -Vet XXIII of l&Ol ivis held not to 
.tpply to land sold la ei^ccution of a deerco of a llc> cuul Court (2) 

“ Co-sharer Va othetr conduettug a wfe of land uliicli w is i siuxo of 
a puUecJarcc Cat itc liad to tako notice of i clann niadc b> n person Under sect 
1 1 of Act \Xf If of Itrol and to retcue the purcli loc uioiic) is a fulfilincnt of 
the conditions of sale, subject to an\ (Jur■^(loll which iiiif^lit be raised by an} 
pirt} latcrcstM as to the cKuiiaats title (3) H his right wero eh ir the sale 
iniejht bo continued m his fa\uur . if doubtful, the sale might bo cuafinued in 
favour of (ho other bidder, leivmg the co sharer to his reaicd> bj suit , (3) 
he ought not to have been substitulwl for tlio ictuil purchiscr Ills position 
was that he could advance lus claim to pre cmption, which would be adjudicated 
on later (4) Under that Act a coslurcr having preferred his ehim to pro 
cmption, the wie could not bo h^ld is void mcrcl) by the failure of the person 
to whom the propert} was knocked down to make the deposit (5) nio rijit of 
prC'cmptiou can onl} be claiiiiol by those who are co sharers or Jnembers of the 
coparccnar) ot the tinio tlio auction sale takes place (C) A title which is still 
defeasible at the date of the sale u not sulhcicot to support a cl uni under this 
rule (7) A decree bolder, who under Mahomedau law would bo entitled to pre 
cmption, u not entitled to that right on sale m cxccut lun of his decree (8) ^Vhc^e 
the judgment-debtor’s rights m a puitccJarce estate were sold and purchased b} 
his son m the name of hu father m law, vrho was not a co sharer ind who after 
the sale vrau cd his rights in favour of the judgment debtor, held that a co sharer 
who had ful/iiled rcquiremcuts was entitled to pre cmption (0) A suit by a 
person claiming pie cmption fur possession is premature and unmaintainable 
He sliould sue to set aside the order continuing the sale m favour of the auction 
purchaser, and to have Imusclf declited entitled to pro emption ind to be sub 
stitutcd for the auction purchaser (10) Where a revenue sale has been caused 
by the default of a co sharer and the propertv is purchased at that sale by 
him, there inaj be such relations betvreen him and hu co sharer as would 
justify the Court m treating such sale as for the benefit of both (11) 

(1) Jaiiam Du v Deni Prasiid 3 A JS A 2% (1013), lx»mta Prasad t Mahao 

(1880) Uhagat, 32 A 45 (1000), Nabihan Pibi v 

(2) ^arain Singb t Stuhaminad iamk, 1 Kauksbar Ilai A L J Sol (1007) 

,L277 (18<6) (3) Sheik Kuimoodten v Kanjc Jha 

(3) Tasuduk All V MutsuJAli,GK W 1* Marsh 5oS{18C3) 

ILC R 272(1874) (9) CungalUmv Woola 2 N W 1* II C 

(4) SyudAbdoolv KaIcolvoouisr,6Vt B K 200(1S70) 

Mia 3(1&66} ( 10 ) Stub Sabai V ThiU Ram. 7 K U P 

(5) DabcePcrBliadv Bisheshur, ON W P II C B 07 (1875) 

U. C. R. 289 (1874) ( 11 ) Faitur Rahman v Mimansa Khatuii 

(o) Dvraiha Parshadv RamAutar,71f W 18 C L J 111 (1913), Ram Prasad v 
p H C. R 281 (1875) Pawaa Singh, 18 C L J 97 (1013) 

(7) Abdul Gbofur t> Gliulam Husain, 3>i 
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“Be forfeited to Government.” — This is imposed m order to prevent 
vv aste of the Court’s time m conductmg rc sales The fact that the decree holder 
and the judgment debtor do not ask for a re sale was held to be no reason why 
Government should forego the forfeiture , (1) but the wordmg of the Code was 
then imperative, “ shall he forfeited ” The modification nitrndiiccd bv the Tire<ient 


Appeal. — An appeal under the last Code lay from an order under the 
correspondmg section where the defaultmg purchaser attached the decree m 
execution of vvhicli the property was sold to him, and a petition for reviflion 
was held not to bo mamtainable (3) According to this decision an appeal lies 
under sect 47, ante 


87, Evciy le sale of immoveable property, in default of 
„ , „ , payment of tlie purchase-money within the 

period allowed for suen payment, shall bo 
made after the issue of a fresh 'proclamation in the manner and 
for the period hereinbefore preseiibed for the sale. 


“ Fresh proclamation ’’—This rule is sect 309 of the last Code A fresh 
notification is not prescribed in the case of etery re sale, but only’ when the re sale 
IS m default of payment of the purchase money vrithm the time allowed for such 
payment (4) Ihe rule does not apply to a postponed sale, (6) oi to v case m which 
the property is put up again and sold forthwith under r 84, ante (6) 


J 88 Whetc the property sold is a share of undivided im- 
Bid of co-sharer to movcable propcity and two or more persons, 
have preierence. of whom onc js a CO sharer, respectively hd 

the same sum Jor such properly or for any Jot, the hid shall be 
deemed to be the bid of the co sharer. 


Bidding by co sharer — This rule modifies the terms of sect 14 of Act 
XXIII of 18Q1, which provided that where “ a share of a puttcedarcc estate fayiny 

reicnuelOfjoienwiaU 'was sold, “i/l7iclola1iallIiavebcenknocJ>^ddownioaslrangcr, 

any co sharer other than the judgment debtor, or any other member of the co jjarccnary, 
may claim to lake the share sold at the sum at vhteh the lot teas knocked down i’/'O 
tiJetf that the claim he made on the day of sale and that the claimant fulfil all the 
conditions of the sale” Tho rule was altered to its present form by sect 310 
of .Act X of 1877, •’avo that this rule omits tho words “ t» execution of a Jicrce 
ifUt the words “ jirojKTty sold," ajid substitutes the words “ bid the same sum for 


(1) Simhasivar Vydnuiloaami, 2a 31 £35 
(1*01) 

(i) VlAlhura v Gauri bhauLar, 32 A 3SO 
tlUlO) 

(3) Nih Man VIull r Kan igasaU>{iatl 15 
M -O(IbW) 


(4) VuUahlian i 1 anguniii, 13 M 
45S(]8S9} 

(5J Uudixo ^alll nliutt V lUjah Uuiidtr 
‘SeVhur, I \\ It Mac 3 

(6J lUiiniin hath Itoy t R'nn Oatjw 
bmlia, 2 U W N 411 
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suclt ;)roj>crty or Jor an>j 1>A, ihc lid thall be Jreiiiolto be lie lul ' fur “ adtance l/c 
tame turn (U any liddirj ai tuc/i talc, tucA biJJtnf4/ialllcdcci/icJto be l/ielufJiny ” 
as Jt appeared la the Code of 1377. 

•' la a aharo of undivided immovcablo property " — This does not in* 
elude the interest of a uiort^-i^ic m such a share, and tins rule dues not nppl) 
to the snlcof sucli interest (1) Sect 11 of .Vet XXIII of 1361 was held not to 
apply to land sold m execution of a decree of a Uevenue Court (2) 

“ Co-aharcr." — Vii oUkct conducting a sole of land which was a share of 
a puU-ccJarcc estate had to taho notice of a claim made b} n person under sect 
11 of Act XXIII of 1861 and to icccuc the purchnsc moiic) as a fulfilment of 
the conditions of sale, subject to am quantioit which lui^ht bo raised by an} 
part} interested as to the cliimants title (3) If Ins rieht were tic >r the sale 
luioht bo confirmed m his favour, if doubtful, the sale mi^lit bo confirmed in 
favour of the other bidder, leaving the co sharer to liis reined) b> suit, (3) 
he ought not to have been substituUd for the actuil purchaser Ills position 
was that he could advance las claim to pre cmption, which would be adjudicated 
on later (4) Under that Act a co slurcr having preferred his claim to pre 
cmption, the sale could not be IHd as void merclj by the failure of the person 
to whom the propert) was knocked down to make the deposit (5) Tlio right of 
]>rc cmption can on!) bo clauiicd by those who are co <harcrs or members of the 
coparcenary at the tune the auction sale takes place (C) A title which is still 
dc/casiblo at the date of the sale is not euflicieot to support a claim under this 
rule (7) A decree holder, who under 3Iahomcdau law would be entitled to pro 
cmption, 18 not entitled to that right on sale m executiun of his decree (8) VVhere 
the judgment -debtor's rights in a puttccdarcc tsUte were sold and purchased by 
his son m the name of his father m law, who was not a co sharer and who after 
the sale w an cd his rights in favour of the judgment debtor held that a co sharer 
who had fulfilled requuemeuts was entitled to pro emptiou (S) A suit by a 
person claimmg pic cmption fur possession is prcmatuio aud unmaintainable 
He should sue to set aside the order confirmiug the sale m favour of the auction 
purchaser, and to have himself declared entitled to pro emption and to be sub 
stituted for the auction purchaser (10) Where a revenue sale has been caused 
by the default of a co sharer and Ihc propert} is purchased at that sale by 
him, there ma} be such relations between him and his co sharer as would 
justify the Court m treating such sale as fur the benefit of both (11) 


(1) Juram Dos r Beni Fruad 3 A 15 
(1880) 

(2) Isaram Singb t Muhanmuid FaniX, 1 
A. 277 (1876) 

(3) TasudukAliv MuksudAli CN W P 
U. C B 272 (1874) 

(4) SyudAbdooIv EiJeoKoomar, CtV It 
Mis. 3 (1&C6) 

(5) Dabeo Porehad V Bisbesbur, CN W P 
JLaB.289(1874) 

(o) Dwarba Farsbfrd t> RamAuUr, 7N Vf 
P U C It 281 (187o) 

(7} Vbdul Gbafui v Gbobu llusftia, 3a 


A 2db (11113), Kamta Irasad v Maban 
Bbagat, 32 A 45 (IDOd). Nabdiau Bibi v 
Kanlcshar Bai, A L J 3ol (1D07) 

(6) Sh«ik Nuzmoodcca v Kan^o Jha, 
Manb 555 (18G3) 

(9) Gunga Ram v Moola 2 N \V 1* H C 
it 200 (18^) 

(10) Stub Sabai v Tluba Itaw, 7 N 1* 
U 0 R 97(1875) 

(11) Fauur Rahman v Mimaiisa Kbatuu, 
18 G L J 111 (1913), Ram Pmsad v 
Pbnaa Singh, 18 C L J 97 (1913) 
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“ Bid the same sum ” — ^E\en when the section ran “ adtajice the same 
sim it was held that this contemplated a distmct bid by the co sharer in the 
ordinary manner It was not sufficient if he asserted his right of pre-emption 
and offered a sum equal to that bid by the purchaser (1) 

Appeal — No appeal lies under 0 XLIII r 1 It was held that the auction 
bidder not being a part} could not appeal from an order confirming the sale 
in fa\ our of a co sharer (2) and that a co sharer aggrie\ cd imder the former 
section not being a person mentioned in sect 311, now 0 XNT r 90, could 
not appeal objecting to the sale being confirmed m favour of the auction purchaser 
and ash. its confirmation in his oivn favour, and an application for revision vas 
also refused (3) 

310A] 89 (./) Where immoveable property has been sold in 

Application to set aside excculiOH of a decree, any person, either oiun- 
saie on deposit ^Tig suck properly or holding an interest therein 

hy virtue of a title acquired before such sale, may apply to have 
the sale set aside on his depositing in Court, — 

(a) for payment to the purchaser, a sum equal to five per 
cent of the purchase money, and 
(h) for payment to the decree holder, the amount specified 
in the proclamation of sale as that for the iccoverj 
of which the sale was ordered, less any amount 
which may, smee the date of such pioclamation of 
sale, have been received by the decree holdei 
(J) Where a person applies under rule 90 to set aside the 
sale of his immoveable property, be shall not, unless he with 
dians his application, be entitled to make or prosecute an apphea- 
tion under this rule 

(J) Nothing m this rule shall reheve the judgment-debtor 
from any liability he may be under m respect of costs and interest 
not covered by the proclamation of sale 

Object of rule — This rule affords a special indulgence to the judgment 
debtor It gi\cs him jet one more chance of saving bis juojwrty (I) It J^so 
conhrs a right upon certain jwrsons other than the judgment debtor Sto 
})ost, note, “ W ho maj applj ” A Court has no poner to set a«ide a sale under 
tins rule unless the applicant has strictly complied with its proMi'ious (5) It 

(1) lliia t Loos III JA 827 (ISSi), Tej 
'>ighr GobmJ Sin^L 2 A bOO(l8M>) 

(.) Muiuruddin Klan v ILdul Italuin, 3 
\ 074 (ISSi) 

(3} liuhcblur Kuar v Ilari Suigb 6 \ 42 
tlbsi) 

( >} Cliuii li an ^lan lal i Uante 

miurj Mandoi .0 U 44J, 45. (IbJtl). 


LdLsluuiAuunaJi’ Sankftran'sair, 24 'I L *1 
.05(1013), Ishar Dis t Ajuif All 34 \ 
IbO (1911), BanLo JJcliaTy v Kn*hn» 
Chandra, 18 C L J 170 (lJl3) 

(5) Iruubak \arajan v lUiachainlra 
Nonuuigrau, 1 Bom I K 215 (IbJJ), 
llahuii Bus r Nundo Lai < ojiwiuii, II C 
321 (IbS;). 
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u^9 the subject- of ri nlbct uutlcr the last Code uheihrr the former section did (1) 
or did nof (d)aii[ 1) ( i sales of ruorfgigcdjropcrfj under (he Transfer of Pro jiertj 
Vet The section was held to appl) to sales of holdings m execution of decrees 
for arresrs of rent , (I) hut not to sales under (he Public Dcimnds Recover) 
Vet (I 11 C of 1S9 j) (1) The former section was held to applj oacn if the 
execution proceedings be referred to the Collector, who had no power to set 
aside a sale under the provisions of the Code It was also hi Id that there was 
nothing which precluded the Court from setting aside the sale mcrily because 
It had been confirmed (o) VVhenmone) has been deposited undir this rule 
it IS not liable to rateable distribution under sect 73 (C) 


Who may apply — Under the list Code any person nught haac applied 
‘ kIosc iinriioicailc property Aos been told utderthta Chaj)lcr V hcnavidar of a 
person whose inunoaiablc propert) was sold could applj (7) These words 
ga\c rise to a conllict of decision It could hardly be that these words referred 
to the judgmeut-dchtor alone or the Lcgislatuio would liaac said so The 
question then arose to whom else the section did apply It was not c\en caery 
judgment debtor who could applj but onlj those whose property bad been 
sold under the Code (8) It was held that a simple mortgagee of a tenure or 
holding sold for arrears of rent such sale being with right to purchaser to aaoid 
incumbrances, could applj (9) but not a sechnd mortgagee not a party to the 
smt whoso interest bad not passed under the sale (10) The purchaser of a share 
of an occupancy holding transferable by custom could apply (11) as *ilso a 
judgment debtor who has eSceUd a private sale of his property during the 


(1) Krubnaji v Mahsdor Vmajck 2^ B 
IM sc 2Bom L.R 033(1000) MalliUr 
juoada Setti v Luigamarti Pantulu 2a M 
244 (1000) Tirumsl Bao v Sjid DasUgbi 
M yah 22 M 280 (1808) lUja lUm Singbji 
i Cbunm L«l 19 A 20S (1S97) Tbo point 
uoa queried in Shum Lai v Doshtr ud dm 
‘>8 4. 778(1900) 

(2) Kedar ^»tb lUul t Kiili Chum Ram 
2 jC 703(1808) ru 8c2CWN353 

(3) Janardhan Ganguli v Kali Knsto 
Tbabur 23 C 303 (ISOo) Bungsbidbar 
Haidar v Kedar >ath Zlandal 1 C W H 
114 (1800) Benoduu Dassi t Peary Mohan 
Italdar 8 C TV V .yO (1903) Jlamidal 
Huq V Matangmi Dassi 2 C M N ccItiu 
(1808) dist m Nilya Nunda v Ilira 1*1 


|cnted from m Cha tan v Kunja loC N 
863 870(1011) UC L J 284 

(4) Bepin Behaiy Bcia v Sosi BhuBon 
Datta, 18 0 L J 028 (1913) p 632 
(Q) Pita t Chum Lai 31 B 207 (lOOo) 

8 c 9 Bom L. It IS 


(0) UaniSahar Faixlur 17C \V N <WC 
(1913) 

(7) Basi Poddar t Ram Krishrui Poddar 1 
OWN J3.>(1S00) doubted by Ramp m J 
in Pare»h Nath Smgha v Nobogopnl Cl atto 
podhya 29C I (tOOJ) at p 1C 

(8) Itam Smgh v Sal g Ram 28 A 84 8 j 
(I 9a>) 

(0) Parcah Nath Smgha t Nobogopal 
Chattopadhja 20 C 1 a c 5C W N 821 
(1901) [seo Abdul Rabamaa v Matiyar 
Rohamaa 30 C 42.> 427 (1902) Maha leo 
CbmUmanv VasudevKirtiLar 23B 181 at 
p 184 (1808)] In Nitya Nanda Patra i 
Hira Lai Karmaiar 6 C tV N G3 (1900) it 
was held that a aimplo mortgagee could not 
apply 

(10) MalliLarjunadu Sctti v Lmgamurti 
26 M 332(1902) In Snnira&i tyyangarv 
Ayyatboraildlai 21M 410 it was held that 
a mortgagee who waa affected by the sale 
couhlapply AliMiahv Ramjan 13C.W \ 
224 (ISOS) 

(ilj BesodimBoasif Peary MohaoIIaldar 
8C W N Sj( 1903) Kunja BehaiyMondal 
V Samhhu Chandra Roy 3 C W N 232 
(1903) 



1006 


THE CODE OP CIVIL PROCEDUBE. 


Fiest Schzd 
0 21 , r S9 


pendency of the attachment proceedings , (1) or a donee under a gift made 
while the property was under the attachment , or a durmo'karaniar where the 
moAomrt tenure was sold for arrears of rent , (2) a purchaser subsequent to 
attachment and prior to sale (3) In short, any one whoso interest is bound by a 
sale might apply though he be no party to the suit or to the decree under which 
the sale took place (4) An application by a person entitled, together with a 
person not entitled was received, and payment made jointly by those persons 
was held to be a sufficient payment (5) Where under sect 510A of the former 
Code a rever'^ionary heir appbed lor and obtained leave to make a deposit, it 
was held that he made it as a person interested m the payment of money 
w ithm the meamng of sect 69 of the Indian Contract Act (G) 

It was held that the following could not apply — ^An under raiyat (7) 
hut this has since been dissented from , (8) hoxdadar under tenure holder , (9) 
a purchaser at a private sale from the judgment-debtor after the sale m cxecu 
tion , (10) a purchaser prior to sale meveculionof decree against hia vendor, (II) 
nor on the same principle a person claiming a share m immoveable propertj 
sold in execution of a decree against his co sharers , (12) nor a person who has 
contracted to purchase laud such contract not creating in itself any interest in 
or charge upon th** propertj , (13) an attaching creditor, (14) nor on owner or 
holder of an interest who has parted with lus title since the sale or has acquired 
such title siQco the sale (15) Even before the passing of the Bengal Xeuancy 
Amendment Act of 1907, this rule did not apply to a tcnuie or holding attached 
111 execution of a decree for anears (16) 

It 13 not quite clear what the effect of the amendment is (17) The words 


(1) Magaulal Mulji t Bosbi Mulji, 25 B 
r31 (1901) for tho pnvalo sato would not 
Ucomo opcrafiro unlcasandundltl c auction 
i-ilo waa act aside Omar Al> v 'Mooosbi 
Basirudccn 7C L J 282(1908) 

(2) "Niraiq Sfandal v Sounndra Molian 
Jagoro 32 C 107 (190») 

(3) ^fulcband Dagadu v GoTind Gopal 
90 11 275(1900) but SCO 

(4) 1 ro Ic Manikkoth v Putbudeth Clicm 
lakkoscn 20 M 305 (1002) 

(5) Cal II C R lOoS 25t]i 3f»j 1901 

(G) PanUiabati Clion-dburam v Ia) 

IOC I J 72 (IJlS) 

(7) \bid Mollali i Diljan MoIJab, 29 C 
•1 J (1j02) 

(8) Chan Ira Ivumar Nath f Kanimi 
Kumar GhoM, 11 C W N 712(1907) 

(J) \bid Mollah V Diljan lloHab supra 
at {I 4C0 

(10) IJaMn Ram p BadaJ Ram, J C W Jf 
.70 (lr>97) fur at tho timo u( tbo sale tho 
I rujx-rt^ was not tbo pro^wrty of the apib 
i int, diascntcJ fmn in tppaj » Slcttl v 
Kimball Ikuri 17 M L. J 1-7 (lK>rj, 
a. , 30 \I _11 UaiiiLka UJa^aii r Itaja 


gopala Pdlai 17 ’il L J 291 (1907), s e, 
90 M 507 

(11) Ram Chandra Dhondo v Rakbrnabai 
23 B 450 (1893) for lus interests urro not 
affected by Iho execution saio, foil Arjun 
Vollab r Jadu Kath Roy Chowdry, 7 0 9? 
N 243(1002) and m COSO in next Doto, bit 
SCO Jlulcband Dagadu v Gorind Gopal 30 
n 575(1000) 

(12) Abdul Rabanian c Matiyar Rahaman, 
30 C 425(1902) 

(13) VahadcoCbintamanc VasudevKirti 
kar.23B 131 (1893) 

(14) Kcdar Jfath hen t Um» rharan. 0 
C W N 57 (1900) but seo notes to sect 

187 

(15) Ishar Das t Isaf Ah Klian 34 \ 130 
(1911) 

(IC) Vsmiddlc MokhaH 350 513(1903). 
«od aeo 3Iuhammad t Ahmad 31 A 4S1 
(1911) a wftrigageo who is also tho holder of 
» deerro for money an 1 haa lia 1 a part of 
tba i rojicrty sold 

(J7) S o r,akshful \iamalr Sinkaran Nnio 
’ll M T 205 
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“ owning such property or hoUItug a») tnierc^t (1) Ihcrctn” {the latter ttxm no 
<louht apphing to eases of interest m the propcit} itself as distinguished from 
personal claims against othtrs rcKtiac thereto) arc bj Ihtmsthcs clear enough 
It must, howcMT, be remembered that “such proi>crt) " is propertj sold in 
execution of a decree It is onl> the judgment debtor’s interest m anj property 
or the interest therein of anj other person hound hj the decree that cen be sold 
in execution of a decree (2) A question therefore arises whether the rule 
applies oiilj to persons whose interests are affected bj the execution sale the 
point IS not char, as the word "teJd’* nn) refer, not to what can, in law, !« 
sold and passes, but what, in fact, is sold in the sense of purported to be sold 
IXrhaps the latter is the case, for the Select Committee say “ words haac been 
added so as to make it clear that a purchaser acquiring a title before the sale 
in execution can claim the benefit of the sale In other rcs^icets the Committee 
consider it advisable to adhere to the wording of the section 

The date of sale is the date when the propert} is acttially sold (3) 

“ Depositing ’’ — If the applicant docs not make the deposit within the 
prescribed period the Court has no jurisdiction to set aside the sale (4) If the 
judgment debtor has been misled by a mistake of the Court the consequences 
of that mistake ought nob to fall upon him , as where the amount was fixed by 
an order of the "Munsif himself in the presence of and with the assent of the 
pleaders of both parties, (o) but an application has been refused where the Couit 
did not declare the amount to be paid, and it did not appear that tho ofBccr of 
the Court from whom the applicant was said to have received certain information 
in regard to the amount to be deposited, was the oflicer wbo was charged hy tho 
Court with the duty of supplying that information (6) When the petitioner, 
owing to the fact that tho presiding officer left the Court earlier than usual, 
could not make the deposit that daa it was held that tlie deposit was made 
\alidlj on the following day (7) Where the owner of immoveable property 
applies he 13 under a liability to deposit a sum equal to ') per cent on tho purchase 
monej , for payment to the purchaser even where the land has been purchased 
])j the decree holder (8) \ii applicant who had fulfilled the requirements of 


(1) la Poresh Natli Suigha v Nabagoital 
Cliattopadhya, 29 C 1 at p 13 (1901), 
Dulhm llathura v Ransijhar, 1C C W N 
901 (1911) 

(2) Ram CliaiiJra Dhon lo v Rakhmabai, 
23 R 150. 451 (1898) 

(3) Chowilhry ICcaUa Sahaye Giani Roy, 
29C C2i3, B o.CC tv N 776(1002} Tbia 
18 now enacted by sect 03 , but m another 
caso under the former Code, Danko Ikhary 
V Krishna Chindra IS C L J 170(1913), 
it was recently held by Chatterjee, J , that 
the words "date of sale m tho Bengal 
Tenancy Act mean tho date on which the 
sato IS conUrmed But see \u5uf Gaa tr 
Payaranessa Bewa, ICC L J 131 (1912) 


( 4 ) C^undi Charan JIandal v Banko 
Behary Hlandal 20 C 440 4C2 (1899) 
ordinarily at least for Bee also at p 457 

(5) JIakbool Ahmed Chowdhry v Barlo 
Sabhan Chowdbry, 25 C 009 (1693) 

(C) Chundi Charan Mandal e Banko 
Beluuy Slandal, 20 C 449, 459 , e c., 3 
C tv N 233 (1899) 

(7) Dulhm Mathura v Bansidhar, 10 
OWN 004 (1911), 15 0 L J 83. and 
aeo Mahomed v Sukhdeo, 13 C L J 407 

(1911) 

(S) 'Drumal Rat v Syed Dastaghir Miyah, 
22 M 280 (1693), and seo Chundi Charan 
Mandal e xianko Behary Slandal, 20 C 440, 
451 (1^) 
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clauses (a) and (b) of this section of the last Code, was held (1) entitled to ha\ e the 
sale set aside even though something more on account of the poundage was 
recoverable from hun, under the head of costs provided for in the last clause of 
that section A deposit under this rule must bo unconditional (2) ^Vherc the 
applicant prayed that the money should be kept in deposit until the disposal 
of an appeal, and the money therefore could only be received on the condition 
expressed in the application, the deposit was held not to be good undei sect 174 
of the Bengal Tenancy Act (3) But where money was duly deposited under the 
former section and a petition which might havs been refused was made later, 
it was held a good deposit (4) A mere appbcation without an actual deposit 
13 not sufficient compliance vvith the law (6) Where there was onlj an ofler to 
pay, but no actual deposit, and the prayer to s»t aside the sale was joint with 
another which could not he entertained under the Proviso, it was held that no 
second appeal lay (G) A mortgagee making payments to save the mortgaged 
property from being sold in execution of a rent decree has an additional hen on 
the property for the sums so paid bv him (7) 

The deposit under this rule must be made vritJnn thirty dajs from the date 
of the sale But it is not necessary that the notice under r 92 should be made 
within that time (8) 

" For payment to the purchaser ” — It has been said that 0 per cent 
IS oiven partly as a solatium to the purchaser for the loss of his bargain (9] It 
makes no difftrenco that the purchaser is also the decree holder (10) 

"For payment to the decree bolder "—These words mean that the 
decree holder is the person solclj entitled tothemoncypaidintoCourt (11) Sect 
293 (now 73) does not apply to a deposit made by a judgment debtor under this 
rule (12) It was also, therefore, held that it was sufficient to deposit only the 
amount of the decree for the satisfaction of which the sale was proclaimed and 
took place (13) In this rule the term decree holder means onlj the person for 
satisfaction of whose decree the sale has been ordered, and docs not include other 
persons who would have a right to claim rateable distribution out of the sale 
proceeds under sect 73 (14) 

Under the rule the amount dcpoiitcd is that * specified tn (he prodainoUon 

(1) Mulha \yyari> Haniosami Soetrul 20 (0) CLundi Cbaran ACaudal v 

51. JC3 (1S90) Bcliary ArandaJ, 20 C 4^ 451, 453 (1899) 

(3) Dulhm Uathun » Baiuidfur 10 (10) Ib , Tiruniai Itai v S^rtl Daslvglnr 

OWN 901 (1911), J5C L J S3 Slijab, 32 Vl 380(1893) 

(3) Mt SbaLoliv Joltndni 5rohun Titgoiv (II) Gancsb t> Vitlial 37 11 387(1913) 

1 C W N 132 (1890) ( 12 ) Boshun UIl t Bam UlUfullJcl^. 30 

(4) llanooman Singh v Luchman Sdhoo C 202, r c, 7 0 W V 341 (1903), »oo 

S C U V 303 (1901) Behan Ull Paul v Gopa* Seal, 1 C V> 

(5) JIahomed ALhar u SukhJeo |3 N 095(1897), and nc»t noto Jlarvl Saha • 

C L J 407(1011) Fai/lur Bahman 40 C 019. )S 0 L J U* 

(C) ^artk^ciu V Baaiil Khan, 1 Bom (1013) 

L. B 33(lbJ9) (13) Ifan&undarlv SJiaahlBala IC U N 

(7) lUUohari ChatUraj v B»{r» Do* 105(1890) 

Dey 31 C J75(JJOJ) (14) Cenr*h t Vilhal, 13 IJoin K B 3M 

(6) Caneali p Villial, 15 Boin L. B -14 (1012) 

(191.V 
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sale as that for the rccovcri/ of vchxch tlic safe teas or Jerof, less amj amount ii/oc/t 
iitaij, since the date of such j7rocfa»u2/ion of safe, haie been rcccncd h'j the decree- 
holder " 

It baa been held that the word *' rcccticd ” ought to be construed to mean 
sums of money either actually rcceited by the decree holder, or which he was 
in a position to credit to hia account, and that this was not the case as regards 
amounts deposited by other purchasers (1) It has been held also that the 
pajnucnt to the decree holder need not be in cash, and that it is enough if he is 
satisdcd %vith regard to the whole of the amount due to him (2) The Bombay 
High Court held that what the former section contemplated was an actual 
receipt by the decree holder, and that nolhing else would satisfj its require- 
ments (3) 

“ Or prosecute.” — The addition of the words "or prosecute ” was intended 
to gne cdcct to the undcimcutioncd ruling (1) 

Impleading parties. — It %ras proposed, iii order to giv c effect to tw o rulings 
of tbo .tUIababad High Couit(3) in applications under the following rule, to 
enact a clause declaring that an applicant under this rule should be bound to 
implead the purchaser and decree holder as parties to the application which 
should m their absence be dismissed It had b^n also held m the Calcutta High 
Court that an auction purchaser is entitled to notice bcfeio an order is nude 
under this section (6) The proposed clause has not been enacted 

“Unless he withdraws "—This rule presents a person who has preferred 
an application under r 00 from making or prosecuting an application under this 
rule, until he has withdrawn the other , hut the conaerse is not proaidcd for (7) 
This rule and r 00 permit of applications by persons who could not base applied 
under sects 310 and SIl of the last Code 

Appeal — Sect 588 of the Code of 1883 did not proaidc for an appeal 
against an order under sect 310 a, corresponding with this rule (8) It was, 
liowcaer, held that if and when an order under that section fell under sect 241 (c) 
(now 17) it was appealable (0) and where it did not fall withm that section. 


(1) Knpa Nath Pale KamlAhsouDaa^a, 

I C 703, 705 (1597) 

(2) Lakshmi Ammal v Sankarao N»ir, 
2tM.L J 20o(l913Jt VedaU Lak&hiDiiian 
K inhA V Pacha Lakfhmu Uma, M W N 
750 

(3) rrimbah v Ramchandra, 23 B 7J3, 
8 c , 1 Bom h R 215 (1899) 

(4) Uajend/a Nath Haidar V Nilraltan 
Hitter, 23 C 958 (1890) As to application 
under next section after rejection under this 
section, SCO Ashruf AU Chondhi7 r Net fatl 
Saha. 23 C G82 (1890) 

(0) Gauhar All Khan v Bansidhar, IS A. 
407(1893) , KaramstKhant' HirAiiAlmiCifi 
IV N 1801, p 121, SCO next section 

(0) Uurgshidhar Haidar t Kedar Nath 


Jlondal.lC W N 114(1896), NUjaNunda 
I'atn V Hm Lull Kormakar, SC W N 63, 
04(1900), contra, Bhairab Pal V PremChand 
Chose, I C W N e)xi. (1897) 

(7) Basuuddin v Paimulla 17 C W N 
476 (1911) 

(8) Asuauddi v Pran ilohmi, 15 C \V N 
844(1911) 

(9) PiU V Chumlal, 31 B 207 (1900) , 
Slagan Lsl SIulji v Doshi Hulji, 25 B 
631, s, c., 3 Bom L R 255(1901), Murlt 
Dhar « Anaudxao, 25 B 418 , s c , 3 Bom 
L B 100 (1900) , Pandurang GOTind Puran 
<laio V Knshnabai, 1 Bom. L B 74 (1899) . 
Phul Chand Ram V VursiungParshadJIiaair, 
28 C 73 (1900) [foil m Imtiazi Begam t 
Dhuman Begam, 2J V. 275 (1907)] , Kedar 

3 r 
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IS m the case of an auction purchaser stranger, the oider \\a3 subject to 
revision (1) It was held that no appeal lay from an order refusing to restore 
to the file an application dismissed ios dc&ult of appearance (2) And it has 
been recently held that an order on an application to s-’t aside a sale undt.r this 
rule IS not a decree ivithm the meaning of sect 2 (3) The true natmc of the 
order must be citamined and the charactei of the parties affected by it must be 
ascertained before it can be determined whether the order falls within the scope 
of sect 47 (4) 

11 ] 90 (J) WheiG any tmnoieable froperty has been sold tn 

AppUcabon to set aside execution of a decree, the decree holder, or any 
sale on ground of Ure- person entitled to shaie in a latedble dislnhii- 
guiantyor/rawc/ or ivJiose interests are affected 

by the sale, may apply to the Court to set aside the sale on the 
ground of a material inegularity or fraud in pubhshmg oi 
conducting it . 

Provided that no sale shall be set aside on the ground of 
iiregulanty or fraud unless upon the facts pjoied the Couit is 
satisfied that the appUcant has sustained substantial injury by 
icason of such irregularity or fraud 

" May apply 

set forth in it and 

^\hlcb ha\e uotbeci ^ n 

to A Full Bench of the lladras lligh Court applied to sales of mortgaged property 
in execution of mortgage decrees (6) It Mas held that thcio wis no proMSiou 

in tet X of I8j9 entitling a part) to ha^c asalc set aside on the giouud of non 

attachment and non proof of publication of sale proclamation (7) AiJpaicatl), 
the application should be made to the Court executing the decree It Mas held 

^utll Sen V Lnw Chawn, G C W N 37 Siogb, 5 C L J 201(1000) Slo, liowoMr, 
(1000) &rina\asa Aj^'angar t Ayyalborai last caso but ono m last notu 
rUlai, 21 M 410, 417 (1S97), Bunjishidbar (2) Ghasiti Bibi v Abdul Samad, 20 X 
Haidar v Ivcdar ^atb Uondal, 1 C W N b9<>(lJ07) 

114 (1&9C) Knpa iNath Pal p Hatn Laksmi (3) Asuuuddl t Prao, 15 C W N S44 
Dasia 1C W N 703, “Oa (1S97) , MamkU (1911) 

Odaj-ant Haia^ojwla Pdla/, 17 If L J 291 (4) I/ahomtftl.lLbarr Sukbdee, JSG L. J 

(10o7) In Euber Suigh v Sbib Lai, 27 A 4G7(1011) 

2C3 (100^1), tho Xlaliabad High Court dis (5) Harbaiis Lai s Kundan Lai, 21 A 140 
ocntcdfruui tho mow that tberoM us an appeal (ISJS) 

uuder • 244, llari Har v Hama landu, (b) MaHiLirjuuudu Setti i LingamuHi 
33 11 OJs (I'JOO), Aiiandi p Ajudhia 30 I’antulu, 23 il 214 (J JWJ 
A 37 J{)j 03) (7) PatilSlnbu i Han ilahanli, 27 C <60 

(1) Kcdar Nath bm r Unu Chiran, 6 (1900). Bill bhanfun t MihomcJ. 13 

CUN 37 (1000), Basbiruddmr Jbon C L J 63a (10U){ 15 C U N' 055 
bm„L 10 A 140 (ISJO), where Iho caw waa LahsLini v Sru, 13 C L J 102 (IJlO). 
held not lo fall under » 211, now 17, tbo Livbiu p Madliolinoni, 11 C L J 
Uuratwn being I'ctwcfA Iho Jndgmint Itblor (lOlO) 
an I the luahaaer, tuiir lUi > Basdio 
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th it \>hcrc txicutiuu of tbc decree bad Lttn transferred to the Collector, applica* 
tioti bad to bo nudo to bim , (1} but that decision bad reference to tbc Itulis of 
tho N W P and is not folloiicd in Pomba} (2) A beneficial owner is not a 
neccs&ar> part} to \ proceeding fur setting aside an execution sale It is com 
^>ckut to tbc Court to set aside tbc sale finally and conclusiNcI}, as against the 
beneficial owner, although his benamdar onI> and not he is made a party to the 
proceeding (3) The decree bolder is a necessary party to an opplicatioii under 
this rulc,{4) as also tbc auction purchaser (6) and judgment debtor (C) Ibo 
issue which ari&cs when a petition is referred under this rule is a judicial proceed 
mg and ought to be earned out with regularity, the Court fixing a day for the 
bearing of the matter of the petition, and giving reasonable notice to all parlies, 
t c , such as would allord to each part} fairandreasonablc oppuitiinity of bringing 
the necessary evidence on or before that day (7) If an application is made 
witbm time it must be dealt with, and cannot he summarily rejected on tbc 
ground that it migUt have Ken made earlier (8) When tbc application has 
been duly presented, framed and heard each objection should be taken up 
bcparatcl iC to 

on each hero 

has been .. Art 

160 of tbc Linutation Vet. be made within thirty da}8 of tbc date of sale here, 

however, irregularities aCccticg the sale have b} the fraud of the judgment 
creditor or other parties to the sale been kept concealed from the judgment 
debtor, he li entitled, whether the sale has been confirmed or not, to apply , the 
time for nuking the application being computed from the date when the fraud 
first became known to him (10) But if proceeding-itoset aside a sale were under 
sect 47 (formctl} 211), then the jienod of tbirt} da}3 does nut apply but 
the three years’ Imutatiou (U) Fraud with regard to tho knowledge of tho 


(1) Kt«haliUco % lUUlie I’rasad 11 \ J4 
(1888) 

(2) ^srayaa f Itosul Kiuo 23 U a3l 
(ISJO) 

(J) Baroda Ivaiita Huso v CLuuder KauU 
Ohose, 29 C C82 , a c , 0 C W N 706 
(1902) 

(4) AUGaaliat KLiw v BaiisidLar, 15 \ 
407 (1893) 

(5) Karumat Khaii t Mir AU Ahuud Ml 
W N (1891) p 121, cited ill , 8 L 0 Goi>al 
bmglii Dularlvuar, 2 \ 352(1879), l^uti 
Itamv BanteyLal 2 A 390(1879), Ganga 
lUara t» Kutlialiai, 0 M -37, atp -38(1882) 

((,) All Gauliar Kban V Baosidhar, 6Upra 

(7) Brojo Mohuii Tliaieor i Sliab Vnirca 
ooddeca, 20 W R 424 (1873), see Saoanl 
Singh V JlaUiuu I’andcj, 2 A iL C R 143, 
144 (1870) [neccasity of allowing endenee lO 
support of injur>], Rcthbunjun Singh n 
Mitturjcet Singh, 4 W B Misc 9 (lb6a) 
[same as to irregularity] , KhoJeja Bibce r 


Ram Naram Pass, 12 W U 511 (IbOJ) 
fsamoj Sookh Raj Singh i MoufUo luUos 
zool 2 A H C R 142 (1870) ftho Court 
should tak« cridcncc and not merely 2 (.lj on 
report of tho Nasir] 

(8) Syud Aujmooddccu Ahmed v Abdool 
Aztuz laW R 95 (1871), Kaloo bahoy v 
Makuond La.1, 24 \Y It 210(1875) 

(9) Sookh Raj Smgh v Mooftco ’TuSuzzooI 
2 \ H C R 142 (1870) Mt Barbulty t 
Gudharec Lall, C W R 125(1850) 

(10) Mohendro Aaraui Chiluraj i Oojul 
Mondul, 17 C 7G9, 770 (1899) 1 li [dias 
from Gobind Chundra Majumdar ti Charau 
Sen 14 C 679 (1887)] foUoHcd in Raj 
Chandra Be v Badiar Rahaman, Rulu 124j 
of 1914, 7th May, lOlo [Woodroifo, J , and 
MoUicL, J ] , Kadash Chandra IlaUler r 
Biasonath Paramamc, 1 C U X 67 (1890) 

(11) Luchnupat v Mt Mandil Koer, 3 
C W X 333,330(1899) 
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judgmeut-dcbtor ma,y be befoio tlie sale, for fraud js a contmum^ influence (1) 
to sect 153 of tlio Banzai Tenancy Act, t>ee cases cited (2) An application 
to set aside a sale on tlie ground tliat no notice had been faerved as required 
by 0 XXI r 22, cannot be ntado under this rule but must be made under 
sect 47(3) 

Immoveable property — Xbe section is limited to sales of jmmotcablo 
property It has been held that a decree upon a mortgage is incapable of being 
so described and legarded, and an appbeahon under the former section with 
legard to the sale of such a decree was incompetent (4) 

Who may apply, — ^Aa to tins, the seotionin the last Code ran, “thcduicc 
Itolder, or any person i/ihosexminoieMepropcnyhas heen sold unilcT this Chapter" 
Ihcre was a conflict upon the meaning to be attached to the term "dccrer,- 
holder, ’ as also as to the meaning of the other words As regards the first term, 
the question wa*! whether it was luiuted to the decree holder, at whose instance 
the lands wero first attached , the decree holder who brmgs the propert) to 
sale , (6) or any decree holder entitled to shire lu the assets, and also hanng 
an interest, to see that the sale which produces those assets was regularly con 
lucted (6) The present rule adopts a senes of decisions to the effect that i 
person entitled to share in a rateable distribution of assets (and presumably 
his rcprcsentatiM) is entitled to apply under this proaasion (7) The phrase 
italicized obMously included the judgment-debtor or bis rejircscntativc (8) A 
question howeacr arose as to who else was included, it being admittedly not 
rcbtricted to the judgment debtor It was held that any person uught apply 
to set aside a sale if his mtcrc^ts were affected by the sale in the sense that it 
would pass by the sale, (0) and, thexcfoic, a person chiming to bo btueficiol 
owner was held to ba\€a/ocus«ta«di,(10) as also the mortgagee of the judgment* 
debtor (H) ind a transferee of portion of an occupancy holding (12) hut not g 

(I) Raj Cbaudro l)o t Ridiar Rahatuan CluLraxiaai Clicttrar t Dlianjo Sitlcc, 24 
(RiUt 124Pon014, TtbMay IOlo),foUowujg 31J, 315 <1000) 

Karajan ibadhu v Moliarcth Ramo tar Das, (S) ibbco PrCoail i Rira J.d, IJ A 14U 
10 Cun S54 (1839), followed la Repuj Rcliary Rcra v 

(J) KaljMandali RaaibarbaSja, 1 C I* J Sost Rhusan, IS C L J 028 (1U13) lor 

470 {1005), e c , U C W N 721, &afar *Vli lljo caso ol a judgaicul debtor irboso right 

t lUj Jlohun Cuba, 1 C L J 454 (1902) , m t|io property m disputo iras put up 

Lau^a Cbanm Rbaltacbarya r &asiu Rhusan ealo undi^r a prciioiu ixccutioa, seo Rubuu 
Ro}, 1 C> L J 2o5 (IJO^i) Rcct Rhufliun v Raboo llcelurjcot iiuiab' ® 

(3) Kumod Rena t IVasanoa 40 C 45 W It Misc. 31 (ISOG) 

(1 112), UUsUmu bru,13C UJ 102(1010) («) Abdul Gom i Duiiitf, 20 t 418, d 

(4) Raij I'ltb Luhea i Raio^tndra Aalli p 425(lbJ2), luutnaniuRitiUt Maliabala 

I'alil, 0 CM\ ^ 5 (IWJ) IlhnlU, JO M. 1G7 (18J0J 

(5) ilatiuiaOU Djssi t Myiuuotlia Ni»ll» (Jy) jy Ju ttU case the ‘•oU 

Rose, 1 G IV N 542 (IWO) . . . . „ 

(0) biO pent I . » • 

(7) LtLshuiit Kuttuiuu, 10 21 57 (188y), ^ j „ 

iH-raljlLduIjir Coimd Rrunji, lOR 01,101 (D) RaWial ChunJerRoso r DnurU-NatU 

(IbJl). Ajuahialrwdt ^ana I-ol imsb. 2IitUr,13C 313(1SW), UmutuanwwRifiTiin 
15A 318(14>03),tualtnijalbui^li» JaduUl t ,WinJ «J,15t 4>b(lb*S),l 
1 fusnd iluWjit, 20 G U73 (lbJ2) ^MnuQ (12) Argar r WWJmj, 9 G V'- 
iiu( swiotillid caiuiulcuiug iaj , Ruoyaingh 131(1901) 
i>udl uru i llubuu LbnijJ, C 518 (lau.). 
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jKrivoti cUiniing titio paramount to tbc judgment debtor inasmuch as his titb 
to the property is not affected by the sale, irhcthcr it be regular or irregular (1) 
V pKintiff who has attached inimo\cablo property before the judgment has no 
present interest m such projwrtj and therefore cannot apply under this rule (2) 
It Mas, of course, held that persons whose property had not been sold could’not 
apply, (3) such as a co sharer m undivided property where the share of his co- 
. • . . . t 

him, he can appeal (7) It was held under the last Code that where an occupancj 
holding was sold in execution of a decree for arrears of rent, obtained against 
the raijat, a person who claimed to have purchased the holding from the latter 
could not apply (as the representative of the jndpmcut hold-'t) to have the sale 
■set aside under sects 241 or 311 of that Code (now represented hy sect, 47 and this 
rule) if the holding was not transferable by custom or usage (6) 

Material irregularity. — -Vn application under this rule is limited to the 
grouud set forth m it (9) \Vhcrc a Court has no jurisdiction to mahe a decree, 
then any sale which tikes place under such decree is void, and a nullity (10) 
Where, again, the Court of execution has no jurisdiction the sale is void (11) This 
rule, however, assumes that a valid decree is being executed by a Court of com* 
petent jurisdiction It assumes regularity m this respect (12) The words " td 
atide" show that the section is inapplicable to the ease of a sale which is by reason 
of want of jurisdiction null and void, as distinguished from a sale which is merclj 
voidable for irregularity That vrhich is a nulhly cannot from its very nature 


(1) Aamutunaissa Degum v Ashruf All, 
IS C 4S3 (163S), F B (orcmilmg Abdul 
l{u<l Mozumdai v Alohuu tiobua Shaba, 
14 C 240(1887), foil inShcoFrosadv Hira 
Lai, 12 A 140 (1889)], SiibbarajaduK Pedda 
Subbarazu. 10 M 470, 478 (1892) See lUm 
Chandra v llakhmabai, 23 B 4C0 (1S09), Iho 
first ease was distinguished in Abboja Dosst 
V Pudmo Lochun, 23 C 802, where a tennro 
lUclfwassoldforitsowoarTcars. Astraoger 
whose propcrtyissold behind his back without 
authority does not need to have a salo set 
aside Isarasimha Naidu v Itamasami, 18 
M 478(1895) - 

(2) Jogendra ’v Monmotho, 17 C. W N 

SO (1912). Sewdut i Sreccanto, 33 C 039 
(1900) 10 C. W. N 634, Basiram r. 

Kattjani Debi, 38 C 448 (1911). 16 
OWN 795 

(3) Bishcshar Kuar v Hari Singh, 5 A 42 
(18S2) , Man Kuat ti Tara Smgh, 7 A 6S3 
(1885), Bnj Mohun Thakur v lUi Uma 
Nath Chowdhury, 20 C. 8 (1892) 

(4) Bishcshar Kuar i Han Smgh, 

As to salo of undiTidcd shares, see SlaihuFa 
|)\st Falunv Ulla, 5 B IT C R A P T C3 


(18C8) 

(6) Bnj Vobun Thakur t. Rai Uma \atli 
Chowdhury, tvpra Bhagabati Churn Bhutta. 
ebarjeo t Bishrsliwar Sin, 8 C 307 (1832) 
fvpro. 

(6) AnZe 

(7) Kanthi Ram v Bankey Lai, 2 A 390 
(1879) Sco notes to s 189 

(8) ProBunno v Batnocharan, 13 C W N 
GM(1909} 

(9) HarbansLaltf Kundan Lai 21 A 140 
(1893) 

(10) Lalla Goondur Lall v Uubccboonissa, 
15 W R 311 (1871) 

(11) SukhdcoBaiv ShcoGhulani,4 A 382 
(1882) . Sant Lai v Umrao un nissa, 12 A. 90 
(1889) , Alaijha Smgh v Jhow Lall, C A H 
C R 354 (1874) . Nonidh Smgh v Sohun 
Koocr. 4A II C R 135 (1872), Moulroo 
Abdool Hjd t Macrao, 23 W R. 1 (1874) , 
Badri Prasad v Saran Lai, 4 A 3o9 (1832) , 
Aghoro Nath v Shama Suodari 5 A 15 
(1883), Raja Thakur Barmha t Jiban Ram 
(P C), 19C L J let (1913) 

(12) NctlsilISahoo V Sheikh Kan^in R it, 
23 a CSC. at p 089 (1895) 
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be set aside, Tfliilc m tbe cases to ’whicb tbe tuIc does apply tbe sale is teeiely 


the’particular incidents of execution following a valid decree, which are men* 
tioned in it Where the whole suit is attacked another suit is maintainable, 
notwithstanding unsuccessful applications under 0 IX r 13 (formerly sect 108) 
and this rule, and omission to appeal against orders on such applications , for 
the existence of a real amt la assumed (2) A Court, however, may, to use the 
language of sect 115 (foxmerlj 622), act illegally, or with material incgularity, 
in the exercise of a jurisdiction which it does possess The present rule refers 
in express terms to irregularity only It has, however, been said (3) that though 
the term “ illegality ** docs not include ‘ uregularity,” the latter word as used 
in this section is wide enough to include illegality The question is not one of 
importance unless the illegality is held to he of such a character as to affect the 
vabdity of a sale m a manner making it absolutely void This has been held to 
he tbe result in the case of ocrtam illegalities (4) The Mew taken m some of 


(1} Shmn Begam v Agha AU Khan, 18 
A 141,145(1805] r^f Behan Smghv MuLat 
Singh, 23 A 273 (1005), dissenting from 
Su^hdeoRaiv SbeoQhulam,4 A 382(1882) 
InMoulTeeAbdool Hye« Maciae, 23W B 
1 (1874) and other cases cited u last note 
other tha&Sast Lai v Uutrao un atssa (where 
the case was held to be without the section) 
and Badri Prasad i Saian Lai (where tbe 
Court uteifercd m revision), the question of 
luiisdlotioQ appears also to have been dealt 
with under this section 

(2) Khagendia Lath Hihsta v Fran Nath 
Roy, 29 C 393 (1902) P 0 , s c , G C W N 
473 . 4 Bom L B 3G3 , and see Badha 
Raman v Pran Nath Roy, 6 C W N 757 
(1901) 

(3) Per Brodhurat, J m Gai^ja Prasad v 
Jag Lai Bae, II A 333, at p 342 (1889) A 
distinction is drawn between illegality and 
inegulaiity, at p 337 , see remarks w Nara 
yana Kothan v Kalianasundaram, 19M 219, 
at p 207 (IS93) The distinction has not 
always been kept to A sale has been set 
aside on the ground of irregularity, where li 
was held to be null and Told hfaijha Sing v 
JhowLall,6A H C R 364(1874) Nonidh 
Singh V Sohun Koocr, 4 A H C B 135 
(1872), Badha Charan pas v Sharfuddin 
ifosam 17C W N 1135(1913) 

(4) XMa Ilusam v Kutub Hosaiu, 7 A 38 
(1884), RamChandt PitamMal, lOA 600 
(1883), foil Mabadeo Duboy V BbolaNath 
Dichit, 6 A 88 (1882) P B , where it was 


hold that as on attachment is an essential 
prelinuaary to sale, a sale of property without 
a previous attachment is void, cf Baja 
Tbakui Batmha v Jibaa Bam, P G , 19 
C L J 181 (1913) (only the attached pro 
perty can be eold) [contra Kiahory hlohun 
Roy V hlahomcd Muja&r Eossea, 18 C. 
188 (1890), Tiacouii Debja V Shib Chan 
dra Cbowdbury. 21 0 039 (1894) , hho 
odhyani v Bhola Nath, 21 A 311 (IB09)] 
Yelajutha JJuppan v Subrainatiiati, 24 
M L J 70 (1912), also nhete no notice 

was given to legal representative Romessuii 
Dassee v Doorga Daaa Chatterjee, C C 103 
(1880), where property was sold before the 
advertised time , Chedami Lai v Amir Beg, 
7 A 676 (1885), and where sale took place 
before expiry of thirty days , Bakslu Nand 
Kishoro V Jfalak Chand, 7 A 2S0 (1S85) 
GangaPrasadi JagLalRai IIA 333(1889) 
[coKtra Venkata v Sana, 14 M. 227 (1890), 
Tassaduk Rasul v Ahmad Husain, 20 I A 
J7G {1893)1, Sathuvayyan*v Muthusama, 
12 M 325 (1888) r«il0 contrary to the pro 
visions of the Transfer of Property Act] 
The Privy Gounod have, however, pointed 
out that a sale is a sale and not a nulbty, 
whether there ho an irregularity or a direct 
Contravention of express provisions Gobmd 
LalRoyv Ram JanamMissir,2lC 70(1893) 
Kokil Singh v Edal Smgh, 31 C 385. 391 
(19W), Radhft Charan Daa v Shar/iddm 
Hosaio.l7C W N 1136(1813) 
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these eases that th* act or oniJiston trai ‘in illcgaljlj siUati;;" t} t file iras (l;s 
’'onted from m others In certain cases there was prohahlj nothing more than 
an irrcgulant} It is clear tlial where apatlj iiolcsscs to aj plj tinder this rule, 
then by such application he admits that the case must he treated as ono of 
material irregularity to he rcdrcf«ed pursuant to its jroMsions onlj upon proof 
of injurj (1) Ordinarilj at least such itrcgularit) will male the Falc vonlallc 
only. .Vssuming, howc\cr, that there xua) be an illegalitj, which tp«o facto 
renders the sale \oid, then it must he held either that the rule co^cr3 such a ease, 
in which event in]ur} must be established, or the case is one without the rule In 
the latter ease it has been held that the Court has apart from the former section, 
an inherent right to set aside all illegal proceedings proMiIcd that the interests 
of thud parties arc not affected (2) or it might ha\c refused to cunilim a sale 
on grounds other than those on which a paitj maj apply to set it aside under 
this rule (3) The case being ex hypothfti outside the section it Ins been held 
that no proof of injurj is ncccssarj (4) The tendency however, of modern 
decisions is to check judgments holding sales to he nullities on account of what 
are real!} mere irrcgularitica m procedure (5) And unless it can he established 
that the sale is for want of jurisdiction or other cause absolutely void, the ease 
will, when there is an irrcgula’itv of the kind described, fall within and be subject 
to the provisions of the rule 

Aa the former Motion was confined to ca»cs of mere incgularity of the 
nature described, it did not apply where the s-ilc was sought to be set aside on 
another ground such as fraud (G) Where, however, fraud in the execution 
proceedings was alleged and attempted to be substantiated and the question 
arose between parties (7) an application lay under sect 47 (foim<rl> 244) and 


(1) Sco Tassaduh lUsul c Ahmad Husain. 
20 L A. 170 at p 182 (1803) . WnUU p 
Sama,14M 227. at p 228(1890) 

(2) Bamessun Dassee v Durgadas Chat- 
tenco, C C 103> at p. 106 (1880) . eco tiana 
Ivumar Roy t Golam Chundcr Dey, 18 C 
422 atp 423(1891). Bit; Mobun Tbalfur p 
Roy Uma Nath Chowdhry, 20 C. 8 at p 9 
(1892) , Saat Lai v Umrao un nissa, 12 A 
96 (1889) 

(3) Sant I.al v Ui&iao un nissa, $upra 
Ganga rraj>ad p Jag Lai Rai, 11 A- 333. at 
p 337 (1889) 

(4) Ram eband v Pitam Ual, 10 A. 50G 
(1888) [it was also inconsistcbtly held that 
theroH-asa matcnal irregularity ], Ganga 
Frasad v Jag Lai Roy 11 A- 333 (1889). 
Bakshi Rand v Malah Chand, 7 A 289 
(1885) The judgment in llarbana Lai p 
Kundan Lai, 21 A UO (1898) misses the 
point The earlier decisions rcfenwl lo did 
not hold that a sale could be set aside under 
8. 311 without proof of loss, but that dlc^ty 
of the character referred to waa outside th« 
section and therefore not affected by ita 


linutationa 

(5) See UalLarjun v Raihan B 337, 
310 (1900) . ref Khiani)mal v Dam, 32 C 
200(1901) dist casoof wantof]unsdiction, 
■ c , 5 C \V N 10 2 Bom L B 927 
Tasaadduk Rasul Khan v Ahm ad Husam, 21 
C 00(1893) theprinciploof Cobu)dl.alRoy 
V Ram Ja)]amMis3cr,21 C ~0(18D3) equally 
applies to execution sales Kokil Smgh t 
EdalSmgb 31 C 3S5,atpp 391.392(1904), 
Beptn Behary v Sosi Bhusan, 18 C L J 
028 (1913) 

(0) UmbiLa Chum r DwarLa Rath Ghosc, 
8W R 500(1867) SubbajiRauv Stmidasa 
Ran 2M 204(1860) RundLollv Dilawar 
All J1 It R, 244 (1669), Vusmgappa v, 
Shadashirappa, 7 B 11 C R 974 (18.0) , 
Raghubasa Sahai v Bhool Kuman. 32 C 
1130. 1140 (1905) , or that the decree itself 
baa been set aside. Ramyad Sabu r Bmde 
awan.OC.L. J 102 (1907) 

(7) Boo Roy Luchmeeput Singh t Adoyto 
ChumMuUick 24 W R 452 (1875) uLcte 
the application vus by a third person not a 
party 
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no separate suit would lie (1) And an application was held mamtaicaUe 
under that section after a sale had been confirmed (2) A purchas by the decree 
holder henamt at a price leas than that at wbicb he was permitted to bid constitutes 
fraud (3) If the decree itself which is the real basis of the title was fraudulently 
and collusively obtained, the sale at which a purchase was made ne^e^ became 
absolute (4) See, however, now as to band the nest paragraph 
The following have been considered material irregularities — 

Delay in making the deposit required bj sect 300 of the last Code , (a) 
the adjournment of the sale from time to time without sufficient ground , (6) 
non publication or improper publication of sale proclamation, (7) such as an 
omission to state the amount of ie\enue,(8) or to put up a cop} of the proclama 
tion in the Collector’s office , (9) a sale subsequent to insamty of the judgment- 
debtor , (10) omission to state or misstatement of Government retenue m notifica 
tioD of sale , (11) misstatement of the value of the property m the sale proclama- 
tion calculated to mislead intending bidders, (12) selling before thirty days ha^e 
expired after notice of pioclamation,(13) or without a fresh proclamation where 
there has been a postponement, (14) or after a portion of the property has been 
released to a third partv , (15) or issuing a sale notification without notifying m 
it that the property would be sold on a day named or as soon thereafter as it 


(IJ KokU Smgb v Edal Smgh 31 C 383 
(1904), Rojosi ICanta Bsgchi v Hossam 
Uddin Ahmed 4 C W N 338 (1899) See 
notes to s 4 , as to pleading fraud, see 
Mahomed Mua Ravuthar i Sarrasi Vtjaja 
Raghunadha, 23 M 227 (1894), and as to 
tho necessity of the auction purchaser b«mg 
a party to it, Abbubakcr v Mohidm, 20 M 
10 (1890), and effect of fraudulent solo 
on lights of thml parties Sidhco Kazeer 
Ally.v Ojoodhyaram Klian, 10 JI I A 540 
(1800) 

(2) Golam Ahad Cliowdhry v Judhistcr 
Chundia Shaba 30 C 142 (1002), s c 7 
C W iv 305. 

(3) Sm Sarat Kuman v Hunah Chum 
Dey, 5 C W N 205 (1900) 

(4) Banhe Lai v Jagat Isaraia 22 A ICS, 
170 (1900) , Handa Kumac v Ram Kisborc, 
10 C L J 457 (proof of fraud Titiatiog 
decree) 

(5) Venkata v Sama 14 iL 227 (1890) 

(6) Venkata 1 Sama, «upra 

(7) Macnagbten v Alahabir Perbhad Smgb, 

OC 050(1882) , KriabnaPrasadv Motichand, 
40 I A 140 (1913) 17 C L J 573 

(8) Ib 

(9) Nana Kumar Roy v Golam Chundcr 
Dcy, 18 0,422(1891) 

(10) Narajan Kothan v Kalliana Sun 
daram, 19 M 219 (1895) 


(11) Madarsah Haracayar t Polaiuappa 
Chetti. 23 M. C23 (1900) , Gndhar Singh i 
nurdco Narain, 3 L A 230(18<6), s.c,2Q 
W R 44 Olpbcrts v Mababir Peisbad, 10 
I A 23 (1882), 9 C 65Q 

(12) Saadstmand Khan v Mt. Phul Kuor, 
2C W N 550(1898), 25 LA 143, 20 A 
412 Cal H. C App^ from order 439 of 
1901, 17 March, 1903 Suadoiga v Rajono 
ban 13C W N 577(1910), PranSmgbi 
Janardan, 14 C L J o41 (1911) , dissenting 
from Abdul Kashim i Benodc, 12 C tV ^ 
7»7 (I90S) 

(13) Tasadduk Rasul Khan i Ahmad 
Ho'ain, 21 C 60 (1S93), Abdul Nossia i 
DooUIDoss HOLE 303(1882), Harbuns 
Sahaiv BhairoPershad 4C L E 23(1879) • 
Venkata v Sama, 14 57 227 (1800) 

(14) Goopce Kath Dobey t Roy Luchmee 
put Smgb, 3 0 542 (1877) , Shosheo Mukhee 
t Dwarka Nath Biswas, 6 W R ilise. 84 
(1866), Kisben Prosunno v Kurduroa 
Dossee, 17W R 339 (1872), Mohunt Jlegb 
Lallw Shib Pershad, 7 C 34(lSal}, Sanwal 
Smgh V Makhun Pandey, 2 A H C B 1^^ 
(1870) [no order of postponement or fresh 
proclamationj , see Jammi "Moban Kundy 
n Chandra Kumar Roy, 6 C W N 44(1901) 

(13) Sbib Prokash Smgb i Sarjar 
Smgh 3C 544(1878) 
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miEktTomc uii m Iho list , ( 1 ) or adrertisiiig prol^rt} o( A inj li lor soli, and 
subscnocntlj- ond oilliout Itcsli iiroclomotion scllnig A's rights ond mlcrcst 
onl) . (21 omission to kat drimi it timo ol sole , ( 3 ) liotiljing that the decree- 
holder held a charge fur a greater amount than teas the fact , ( 4 ) sale of half the 
lirop rt) after uholo aias proclaimed . ( 5 ) or not airiaiiig copy of sale proclama 

d 

form and does not state the extent of the propertj ond the rcaenuc assessed 
, , il’or the amnimt of incomi demed from it and omitting an order of the High 


o“( themonerta as to lie misleading (12) pulhcation ol sale proclamation upon 
decree holder a property at a distance of some hall uillo from the judgment 
dchtor’s proiicrtl , (13) non siieeificalion of adjonriicd hour of sale , (14) absence 
ol specilication m sale proclanution of incombranccs and statement of value 


of sale rvlthout notice (W)' selling propertica m on» 'ump nd'Wt'S'J “> It 
in lota ("01 selling rtitbout previous attachment (21) refusal hy the Court upon 
leaner’ of hash proclamation hj judgment debtor to issue such proclamation 
if applied for hy the judgment creditor (23) omi'sion to brmg on the record 


(1) BykuntNftthSand>»lt' JiggttlMohun 
Shaba 24 W B 

(2) ^^ohlny Mobun Das* r Blooburtjoj 
Shab 0C.L U 23711860) 

(3) Tnmbak IlaYj) « >ana 10 B Mi 

Mai i Dibi Satlo 8 A lie 

C18S6) „ , 

(5) Paiiiab Lai i Sn Ram Banner, «• I 

^bonio 10 _ 

(6) Kalytara Chowdhram v Bamcoomar 
OoopU 7 C 400(1881) 

(-) Stinath Dutt t Gopal Chuodra Jliltra 
0 C 511(1887) ilist SatmAyjarn Ktshna 
10 M 100 (1880) 

(Vi SunvoMojee Deb. t DaLh«» Ran, an 
Sanj-al 34 C 291 (1890) 

(9) Athappa Cbett. . Rama Krishma 

NayaUn 21M 0Ulb97) ^ , 

(10) Mohunt Megh Lall r Sh b Pn«had 
Malt. 7 C S4 (1831) 

(mMalkarj mr Narban 2.B 337(1900) 
(13) BanULal* Jagat Nara.n. 22 A ICS 
) 0 (1000) , ,, , 
imjj.eiuu stolen NnnJj ■ CJvmJm 


Kumar Roy 0(/ W N 44(1901) 

(14) Bluiari Misn v Pan. Surja Mom C 
OWN 48(1001) 

(IC) Moll Laul Roy V Bhawani Kumar. 
Ds-bi 60 R N 830(1902) 

(16) MahabirPerahadSuighv PhmuWdLan 
Singh 8 C W N 080 037 (1904) s c 31 
C 813 SIS 

(17) Jbooiuuch Cbowdhry v Rajah Iladha 
Peraad 2u W R 323(1876) 

(16) Kbodeja Bibco v Johad Roheen 14 
R B 320 (18“0) 

( 19 ) Pokhrai fa.agh « Gosisain Mutira, 
Poowo 12 W P 281 (1809) 

(20) SrccLunt Doas t Ramjeebun Koj 18 
W B 342 (18“3) Urquhart i Nandeeput 
MabapuUur 13 W R 492 (1809) a* to 
selling property u) lota though attached and 
pKKiaunc-d in ita entirety see Vbdool llje v 
Slatrae 23 W R 1 (18'4) 

(21) Sbeo Ihyan t Bhola ^atI 21 A HI 
(1S99) 

(22) Cbakrapani Chatt ar « Dhanji > Itii 
24 M 311(1900) 
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tlift legal tepre^eutaUve o( a judgment-debtor %?lio has died alter attachment 
and before sale, (1) basing a decision on eaidencc not taken m accordance 
avith the law (2) 

Ihe irregulantj, howeaer, if any, must be material (3) 
rill, following have been bold to be either not incgiilanties or material 
irregularities — 

Issuing notices of attachment and sale together , (4) bolding a sale for a 
larger sum than la as actuallj duf* , (G) omission to deposit 2o per cent of 
purchase money at date of sale , (6) entering the wrong pergunnah m the proc 
lamationif it be scivedin the right Milage and the estate has been identified, 17) 
publisbmg the notification of the sale at an inferior culd erry the sudder culcl erry 
of the zemindar being beyond the Courts jurisdiction, (8) omitting to state 
the rent of a tenure brought to sale , (9) selling at an inadequate price , (10) 
sub dividing one of the lots adaertised for sale , (1 1) a District Judge postponing 
a sale in obedience to an injunction issued bj a Subordinate Judge , (12) sale of 
immoveable property on a close holiday, (13) or without issue of fresh pro 
claniation , (14) selling poitiou of estate witlun jurisdiction although the greater 
part falls withm another district (15) 

“ Or fraud,”— These words have been adlded Under the previous law 
fraud was notmthiu the rule (Sec page 1016 ) As to this amendment *the Select 
Committee said * M e think that the existing law as contained in sect 311 of the 


undcrsect 311, a decree and open to second appeal (1C) Thisresult whichoften 
involves a considerable prolongation of these proceedings is in our opinion 


(1) Bepin Bebar; Bera ( Sosi Bhu&ao 18 
C L J 023 (1013) 

(2) Peary 1,31 Das i Peary Lai Dawn 18 
C L J WO (1013) 

(3) Dabsbioa Mobua Roy f Sm Basumali 

Debi 4C W itp 477(1900) 

(4) Iluro Sooodurce Debeo V Bro]oGobui(l 

Shaba 4 W B 12 

(5) Cbutlur S»agh v Dhuxniia Koonmir 1 
A II C R 01 (1SC9) 

Abmad Baksb t Idlta Prasad 28 A. 
"33 (190o) 

(7) Kooral Hossem v Bam Coomar ^ahcc 
2o W P 320 (18 C) 

(8) Hubcebool Hoi>3cm t» Allcndcr 14 M 
R 44{1&‘0) 

(9) ilobendro Coomar Dutt t lahancaintiy 
Dasec 7 C "23 (1831) 

(10) Lakshmi v Kriahnabhat S B 424 
(ISS4) 

(11) SamiPilbuv KruhiULsami Cbetti, 21 
M 417(1897) 

(12) AnurDalbmi AdmunstratorGcocral 


23 C 351(1S9j) 

(13) BuramMabtont Sabib un masa 3 A 
333(1830) Bcdqn thoobtoeiratioawaaoti/fr 
os no inquiry was proved Co Ira Haro 
Jemadar r Jsdub Cbunder Haidar 3 IV P 
aiisc 24 (lS€o) as to proceedings oa dosed 
holidays see Ram Das Cbalarbati t OOicsl 

Liquidators 9 A 3G6 (ISSi) 

(14) GajrajmaU Teoiam » Akbar Husain 
29 A 100 (1900) 

(16) Shib iTarain Smgb i Gobmd Dass 
Bbufcut 23 W R IW (18 o) See notes to 
8 110 andRalcoProsunnoBosoi Diuonalh 


he present Codo came into force but the 
rdcr on the appl esUon ^as passed e.tter it 
amo into force it was held that tbero «aa 
0 second appeal under the provisions of 
10 last Cbdo Ruj Mohan r GoLmda 17 
.W N 0-4 (1912). 
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mulr^irabli Wo lliiiik tint apphialiuiis for the bitting ludc of siks should, 
M far the proonluro applicahic to them is coiucrncd, stand on the same 
fiHiting, wlicthor t]ie\ hvsed on the ground uf im giihnt) or on the ground of 
frnud " (1) 

“In publishing or conducting.” — Itwaspropoicd toameudthe section 
bj adding irrcguhnt} m attachment, as to a\hich there uas jircMouslj doubt (2) 
Itut this has not liccn done, as such irrcguluitj cannot aficet the price. The 
C’fpri.'vion “condwdmj the foie ' was hild not to include anj proceedings 
unconncctid nith the actual carijing out of the sale, hut to icfcr to the action 
of the officer nho makes the sale, and not to aujilmig done antecedent to the 
sale Thircfore an objection that the projtert) attached and sold was not h} 
law saleable, was held not to be an objection contemplated bj this section, hut 
one which the judg,mcnt debtor might Imi taken at the time of attachment 
prior to the sale (3) So again, an objection hj a rcprcseutatiae of a judgment- 
debtor that he had mluntcd nothing from him must be raised before the sale 
m execution (4) So. too, an objection that execution is barred must he taken 
before the sale fo) ^Ul that the Court can decide under tins rule is whether the 
sale shall bo set aside upon the ground of uregulant j m publishing or conducting 
whether execution was granted after the judgment had been satisfied (C) 
or should go at all (7) The words " coniuclttxQ the sale ” embrace all acts winch 
the Court is required to perform down to the close of the sale which tcrminatts 
when the lot is knocked down to the highest bidder The irregularity must not, 
therefore, be aiijtlung which takes place after the sale such as tho receipt of 
payment by the Court after the fifteenth day from the date of sale (8) The 
irregularity must be m conducting the sale and the whole responsibility of 
conducting the sale is m the Court An agreement between parties not to bid or 
dissuading others from bidding is not an irregularity withm the meaning of the 
section, and unless the acts done amount to fraud is no ground for otherwise 
setting aside a sale (9) 

Substantial injury. — Under the present, as under the last Code there 
must have occurred substantial injury, that is, loss which is wrongful, (10) by 
reason of the irregularity complained of There has howexer, been consider 
able conflict as to the manner m which the connection between the two had 
to bo established and inferred The Pn\y Council held that there must be 


(1) llcnoJe V Ram Sanip, 16 C W N 
1016(1912) 

(2) Seo filacNagliten v Maliabir Petsbad 
Singh, 9 C 606, at p COO (1882), Paid 
Shahu V Ilan Mahanli, 27 C. 789, 792 
(1900) 

(3) lUmchhailjur Misr r Bechu Bhagat, 
7 A 641 (18S5) 

(4) Chowdliry Wahtsl All v Tumaye, A 
W n Misc 110 (1860) 

(3) Ganjathara • Rathahai Amtoal, 0 il 
237 (1S82) 

(G) In re Digumhuree Dabe^, ll. L R , 


F B 938, at p 916(1SC8) 

(7) Uubbalv KaabaiLaI,7A 365(1886) 

(8) BinJaDebcoDoescev GojtcoSooudurco 
Dossia G W R Olisc. 82 (1860) 

(9) Mahomed Mua Raruthar r Savrasi 
Vijaja Raghunadha, 23 M 227 (1899) . t. c , 
4C W N 223, norot course aro disparaging 
remarks of bystanders “ irregularities 
Lalmohun Chowdhun t Nunu Mohamed, 
17 G 152(1889). but see RuUimco Bullubh 
t> Brojonath Sircar, 5 C. 308 (1879). 

(10) Sbo&iBbu&anSadhitt AbmedHuascin, 
7G W N 439 (1903). 
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evidettcc,(l) and that that evidence must be d!icct,(2) and that a Court could 
not without evidence, and upon a mere supposition, find that an irregularity 
did cause an injury by causing an inadequate price to be bid at the sale The 
amount or nature of the evidence required m any case depended upon its own 
circumstances (3) Difficulty was felt as to what was meant by ‘direct” 
evidence Sometimes it was considered that this meant that persons should 
be called to testify that had it not been for a particular set of circumstances 
they would have done so and so , would have given a greater price , that they 
were willing to bid but were deterred and misled , and so forth In other 
cases it was considered sufficient that there should be evidence of circumstances 
which would warrant the necessary, or at least the reasonable, inference that 
the sale was the result of the irregularity complained of (4) The Select Com 
mittee stated that the language of the rule has been altered m order to meet 
the doubts raised as to the evidence upon which the Court can act, and they 
refer to the Privy Council decision Tasadduk Rasul Elhan v Ahmad Husain 
Apparently it is intended to affirm that ruling , but the difficulty hitherto has 
been as to its construction Proof of course, will be required and this proof 
may, it is submitted on a true construction of the Privy Council decisions 
consist of ” direct evidence in the narrow sense stated, or of evidence of facts 
which warrant an inference that the irrcgularitj was tlie cause of the inadequate 
price It has been held that where th'^ property is sold at an inadequate price 
owmg to irregularities m the conduct and publication of the sale there is sub 
stantial injury within the meaning of this rule (5) 

Appeal — An order dismissing an application under tins rule on the ground 
of the non appearance of the applicant is appealable (6) If a judgment debtor 
has made an application under this rule, he can (if he withdraws it) apply 
under sect 174 of the Bengal Tenancy Act (7) 


1 91. The puTchaser at any such sale iu execttfioii of a decree 

AppheaHon by pur miy apply to the Court to set aside the sale, 
onground ground that the judgment debtor had 
debtor having DO sale no saleable interest f7<e propcrfy 50?d 
able Interest 


Application by an auction purchaser — ^The rule is hunted to the case 
stated Therefore a purchaser cannot apply to set aside a sale on the ground 
of deficiency in area in the land sold (8) or of misrepresentation or concealment 
in the sale notification inducing purchase at a price more than the property 
13 really worth (9) If the purchaser knew that the debtor had no saleable 


(1) Olplierta v, MaLabir Porshad Singh, 
101 A 25,30(1882), e c.OC 050 

(2) Tasadduk* Rasul t Ahmad Husain, 
21 C CO, 8 c, 20 1 A 170(1893) 

(3) Sco Ismail Khan t Abdul Aziz Khan, 
32 C 502 (1905) 

(4) MohabirPershad Singh V Pbanukdbari 
Singh 8C W N 080(1904), s c 31 C 816 
llhikan Alisra v Rani Surja Mom, 0 C U N 
48(1001) where earlier cases ^vlll bo cited 


(5) Santo Prosad i Shew Karam 10 
OWN 1022 (1912) 

(6) Brajav Moti, 14 C W N 573 (1910) 

(7) Sital Rai v Nanda Lai 13 C W N 
^91 (1009) 

(8) BamKaramr Dwarka ^ath KhcUr^, 

27 C 264 8 c 4C W V 13 (1899) 
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iiilcrcit the sale bhould not be set aside (1) The second parotrapli of sect did 
ot the last Code, which this rule Kpl-iccs, has been transposed to the next rule 
No saleable interest.'' — The words “«o sofeoWe nUcrat" ha\c been 
^aid to refer to eases where a purchaser buja a propcrt> which turns out to 
na\c no ciibtcucc at all «r to be. of no saleable xaluc whatc>cr (2) It uia\ be 
•lucstioncd whether the substitution here of the word Saluc” for interest 
IS correct The words mean '* nothing to sell.” and aro not intended to confine 
the eases m which the application inaj be made to those in which the judgment- 
debtor though haaing au interest such interest is bj prohibition of law or other 
wise unsaleable (3) After u \estiug order the debtor Las no interest (4) Ihe 
rule does nut applj where the judgment debtor has no saleable interest in a 
portion onlj of the projxirtj ,(5) nor w the fact that the propertj la subject to a 
mortgage sufticicnt to support an application (6) or the fact that one of two 
judgment debtors has no interest if the other debtor owns the entire interest (7) 
.Vlthuugli default has becu made m the pajmeut of rcacuuc, ownership of the 
propertj continues in the defaulter untilarcaeuue sale takes place A purchaser, 
therefore, of an estate in execution of a decree, after default has been made in 
pajnng roNcuuc for it, cannot, m the c\cnt of a subsequent rc%cnuo sale, seek to 
set aside the sale under which he had wade the purchase on the ground that the 
judgment-debtor had no saleable mterest (8) See also notes to r 93, post 
Under the Code of 1809 a sale under a second attachment was xalid and would 
prevail o\cr a sale subsequenth held under a prior attachment and passed all 
the interest of the judgment debtor (9) Now howe%er, when propert) is sold 
m execution it cannot bo sold again, and when a judicial sale takes place all 
prcMous ittachmeuta effected upon the property sold fall to the ground (10) 

92. (2) Where no application is made 1111*1 rule i'l, rule [11 . 
Sale tuhi.n lo become or rule 'll, or uhere such apphcatioii is 
absehte or be set tMde made and disallowed, the Court shall male 
an order coiifiriiung the wle, and tlmrewpon the sale shall become 
absolute. 


(1) ‘Mabatir Pnsad t> Phuinan Dos, 3 V 
527 (1881) 

(2) Durga Sundari Devi i Go\iii<la 
CLandra Add), 10 C 3C8 (1883) laKunhj 
^foidiu V Xcrajd Moidm, 8 M 101 (1884) 
tLo judgment debtor was found to liaTo no 
interest In Sant Lai v Bnmji Das, 9 A 
107 (1889), It ii&s pomted out that the fact 
that tho property may fetch little or nothing 
if sold docs not affect tho question. 

(3) JIunna Singh t Gajadhar Singh, 5 A. 
577 (1883) 

(4) Ham Soondur Doy v Shoshi Mobun 
I’al Chow-dhr), 11 C L U 3s9 (1882), 
Dmobundhoo I’al t bboshco Mohuu Pal, 9 
C 217 (1882) 

(5) ItamCovmarDoyi Shu^bcoUliooabun 
Ghosc,9 C. G 2 o (Iss3) , Muhammad Itahiiiat 


ullah V Bachcho, 27 V 537 (190 0 

(6) ProUb ChunUcr ChucLerbully v 
Panintj, 0 C 500 (1883), even if tho lacum 
branco covers tho probable value of the jw 
perty, Sant Lai i Ramji Das I t 107 
(1889) 

(7) Fauuddin Vh Khaii t Umtourj haha, 
22 C 563,573(1890) 

(8) Han Chann Bose t Uaridas Uoi. J 
C L J 503 (1005) 

(9) Obhoy Churn Coondoo t Golam All, 7 
C" -lll^ 413 (1831) . ^.arhanuul Maruari v 
Sadut All, 3 C L R JGS, 470 /1881), 


nand Sha h a, 12 C. 317 (lSs5) 


1022 lllL CODlu Oi CIVIL I'KOCLDUllL Fiitoi bcutu 

0 21, r 9- 

{.') Where such application ts made and allowed, and whae, 
m the case of an afpkcalion widct rule S'), the deposit squired 
hj that rule ts made loithn thirty days from the date of sale, the 
Court shall make an order setting aside the sale 

Provided that no order shall be made unless notice of the appli- 
cation has been giicn to all persom affected thereby 

{J) No suit to'set aside an Order made under this lule shall 
ho brought by any person against whom such order is made 

“V/here no application is made ’—Tho Court js bound m such c^icto 
coulirm the ealc (1) Tho former bcction wis held inapplicable to proceedings 
III execution of certificates undei the Public Demands EecoNcry Act (2) 

“Disallowed” — ihia word has no rcferenco to an order pissed on an 
vppeal, hut refers to tho disallowance of the objections by the Court before 
which the proceedings under sect 311 (nowr 90) arc taken (3) 

“Absolute ” — Though a proposal was made for its abolition, it will be 
obsei icd that tho Court is still required to passon order conSTmiag ihc sale (4) — 
lu order which was held to be more than a mere ministerial Act, and which was a 
judicial determination that none of the objections on which it could have been 
sought to sot aside the sale existed (5) It is also to be observed that whereas 
sect 312 of tho last Code lofcrred only to applications under sect 311 thepicsent 
lulo deals with applications under all the three preceding rules The words 
* «5 reffards l/ic parlies to Oio suit and (tic purchaser * have been omitted, probably 
IS being uuuecessar} 

Thirty days — Iho period of thirty dajs undci this rult will not begm to 
run against a person applying under r 89 if for any icason the final bid remains 
foi a time unaccepted by the sale olhccr (6) 

“ Order setting aside "—If the conditions of tho lulo aio fulfilled, the sale 
will be set aside unless the applicant baa by his conduct of waiver or estoppel 

(1) Umtsb Choadia Dau i hhib Noroiu t KbubChanJ, 7A 223 , i.>5 (18S4J , llakku 

Slamlal, 31 C 1011, lOlJ (lOOl), a o, 9 Singli » Kuben Lai 9 A 411 (IS87J, Broj 
C aV N 193 Mohun Ihakur v Itai Uma ^alb Cho v 

(2) (jiriab Cbaodia Cbaogdar r Goloui dbury, .0 0 8 (1692}, Ifnrdco Isaraui t 
Ivarun 33 C 4C1 (I90G) , s c , 3 C L J 235 , 

but bco IlariCharaD SuBgb V Chandra Kumar 
Poj, 31 C 787 (1907), a c, 11 C W N 

745, followed m Eingacbandra t lora dui \Ii,34C CS2 (1897) 

Kmkar 10 C W N 973 (1912) (6) Karaj-ana Kotbau t- Kabauasuudarn i 

(3) Mahomed Uossem V I’urundur Mablo, Fjllai 10 M 219, at p «.2S(lS9o) 

11 C 237 (1835) (6) Munsbi Lai v Ram Naram, Jo A 05 

(4) S 312 of tho last Code ran after tho ( 1912 ), and aeoDulhia Mathura v JJaasidiiar, 

word dtaallouKtl, il c Coari shall past an IOC W N 904 (1911) 16 C L J 8J, 

order CO' fin any lU mk^ and* 314, which and VLiboiucd v SuUidco, 13 C L. J 407 
la embodied m tho present rule, enacted (1911) (di-posita tendered on thirtieth day 
that no solo was absolute until it »a* con valid though olHccr ubstiil) And eeo also 
firmed Sco Jlahomcd Ilossom i I’urundur hlusst llha«ani r Millmni Irasad 6 
Mahto.llC 237, atp 292(1685), lotaRam C W N 93j P C (1912) 
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l)itcluilcii liunat-U tom 5x.tiiiig up tliu irngulant) (1) W Leu a bale w u.t aside 
the cflcct of it IS to rciiut tho jirlics to tUi, position iii wLicL they stood im 
mcdiatcl} 2>cforotLosaIc,nitLout)rtjudico(oaa} other jrocce iingsincxLCUliou 
\>hich ha\Q legally been perforiaid Thus an attacbnicat once legally made 13 
tcM\<.d upon the rcNcrsal of tho sale in execution (d) Vit application by a 
piutcUascr to set asido tho sak of iiiuuo\cable pro^icity sold by the 8hcri0 or 
for compcosatioQ on tho ground of deficiency m the area of the land uold is not 
cntcrtamablo under the Code (3) Before *v sale has b come absolute objection 
can of course bo taken under this rule but after that and when a certificate 
has issued when tho defendant is \ botttfde purchaser at a Court sale any 
irrcgularitj in tho proceedings leading to the sale cannot h relied on to set it 
aside (4) If the Court orderin^ tho Sale ha"* jurisdiction a purchaser of the pro 
perty sold is not bound to inquire into the torrectncbs of the order for execution 
any more than into the correctness of tic judgment on which tho execution 
issues (5) Iho Linutatiou VctfVrt IJ) protects Loi u/dc j uichaseis at judicial 
sales aiho are uotrcquircd to Inquire intotheiracciuacj orlcgalitj fay providing 
i short limit of tiuio within which suits may be brought to set them aside (6) 
Ul inegulantics if tlicy existed arc cured b> tho certificate of sale (7) \jid if 
a purchaser who is not a partj to the suit satisfies biinsclf as to the juiisdictiou 
of the Court to order a sale au obligation which continues until the sale is com 
plctcd (8) hu title IS not aficcted by irregularities of j rocedurc which arc cured 
by the certificate of sale The accuiac> therefore of bonjc decisions (i hich 
hold (9) that m certain cases v sale 15 void against a purchaser) is m question 
in any case where the illegality complained of docs not reallj amount to an 
absence of jurisdiction It cannot it was held be laid down as a general pro 
position that under no circumstances can a sale be set aside as against a Lonit Jidc 
purchaser The Court must determine in each case whether it \ ill be in accord 
ince ivitU the principles of justice equity and good conxenience that the tale 
ought to be set aside or not (10) The cucumstancc alone that a decree under 


(1) ArunachoUam CbcUi v Arunackllam 

tiiettnlSI A X71 12 M 10(1888) Qir 

dbarce Singh e Ilurdeo ^aiain SiBgb 3 L A 
230 (18 8) Aist. la Tbakoor >Lihatab Dio i 
LceranundSuioft 7C fbeb/ast 

cuo was folio ved in Itaman v Kunba^an 17 
JI 304(1893) Jaganatbar GangBcddi 15 
M 303(1892) Abav DbondaBai 19B 2 6 
(1894) Proo lAil Paul v BadbiLa l'ln>sad 
lanl C C 11 N 42 (1901), BbikaM Miara 
t Ram Suija 3Iom 6 C W 4S (lOOIJ 
As to tbo neccss ty for drawins up a decree 
BeoJaberodoSundariI>cbiv Juanendra Natb 
lal 9 C 1\ N 2!>3 (1901) du.t Gftpal 
Chandra Cbal^varti t Preonatb IhiU 32 
L 175 177 (1904) 

(2) ThaVoor Chund c Muddun Mobun 
Singh W B Sp “<> (iSW) 

(3) Ram baram v B mtLa "Nath Kicttiy 
4 C 1\ 'I 13(1899) 


(4) riara^anaKothaov luillunasundaraiii 
19 M 219 utp 2 ‘>(189o) 

(5) Beiia Mahton i Ram Kishtn Sm^h 
140 18(1880) S.C 131 A lOeicxccution 
of cross domes] 

(6) Blalkorjun v Narhai "5 13 3J7 3ol 
3o3 (1900) 8 c. 5 C IV N 10 

( ) Balkiisbna v Masuma R bi j t 142 
1>>T(I8S2J B.C 91 1 I8-’ atp 196 

(8) Basappa bm Matappa v I>unda>a bm 
SbiTlmsaya 2B S40 u41 (18 8) 

(9) lideonf; p 101-> and Palam n Sia 
Inga SMC (1884) and as regards Ram 
Chand v P Um ilal 10 V o06 (1887) t ted 
ante wo remarks m Sbeo Charan Lai v 
Shto Scaak Smgh 18 V 409 (IS90) 

(10) Abdul Uyo v \auab lUj B L It. P 
B 911 (JSCS) JuDoCo Lall r Slum I«J1 
MiSior 20 W R 120 (18 3) wb re tbo 
aucUoa purchasers bad notice as to wbiib 
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wluclj ^ sale Jja3 taken pJaco Las itseJi been set a&ide is not su&cient (I) Jfor 
uherc a stranger to the proceedings purchases property bona fide, can the sale 
to him be set aside on the ground that the decree had already been satisfied 
out of Court at the time the sale nas held (3) Nor is there a distmction between 
sales in execution of money and mortgage decrees (3) \\Tiere there is fraud 
on the part of the plamtifi, the \abdity of the sale is not aflccted, if the purchaser 
is not implicated in the fraud , (4) aliter where the purchaser is so imphcated (5) 
The reason for this rule is that a purchaser is not bound to inquire mto the correct- 
ness of the order for execution or of the judgment on which it issues If he were, 
there would be little inducement to buy (6) There is, bowercr, a distmction 
between decree holders who purchase under their own decree which is after- 
wards rc\crscd, and Jo«d jfde purchasers at a sale m execution of a valid decree 
to which they were no parties As regards the latter the rule is as just stated, 
but a judgment creditor who is also a purchaser, purchases subject to the result 
of the litigation (7) The reason for this is that the person purchasing is, at the 
time he purchases, a party to the proceeding which may get rid of the authority 
for the sale When ho is not a party to such proceeding the sale is not set aside (8) 
A sale cannot be set aside because the judgment debtor has applied to be declared 
an insolvent (9) 

“ Notice The second paragraph of sect 313 of the former Code referred 
oulj to the judgment debtor and decree holder Notice must now be giTcn 

eeo bUo Bata Jewan Lall t &ham LaU DutU, 26 C. 734, 737 (1860) 

Slisair 20 W B 123 (1873) (4) 'Mobceh Cbunilcp Bagebeo v DiTarLa 

(1) Cbiudcr Kant Sarmab v Btsscssor Kalb Uoitro, 24 TT B 260(1876) 

Surmah 7 W B 312 (1807) , Pearce Mooco (5) Jugal lusbof Baanerjee t Abbaya 
Dasaco v Collector of Bcerbboom, 8 W B Charao Sanaa, 1 B L B A> C 84, 80 
J00(18G7), Jan All V Jan All Chowdry I (ISC?). Gobind Cbuuder ifooberjeo v Bain 
B L R A C CO (1808), Jugal Itisbor Bomal Cfaattcrjce, 23 W B 304 (1870), 
Bannerjee v Abhaya Cbaran Sarma, 1 B L Kij»b<>ro Cbunder Scin v iLally lamkur Paul, 

E A C 84, SO (ISOS), Assamatbem Bessa 20 W B 333 (1873), Ball Buaseedbur t) 
Bibce V Roy Lutchmeeput Singb 4 C 142, Boon«ar Bindescrce, 10 il I A 454, 473, 
171 (1878), Bebareo Lall D Bajab Bam, C 474(1806) 

A H t E 291 (1874), Muran Smgb t (6) Mukboda Bassi v Gopal Cbunder 
PrjagbiiJgh lie 302 (1885), Mactmtosh Dutta, 26C 734, 737 (1599) 

V Kalco Bass Mullick 19 W B 234 (1873) , (7) Zam ul Abdin Ivban v ifubauuuad 

Basappa JIalappa V Dundaya bbiTbngajB 2 Asg^r All, 10 A 10(5, 172 (1873), s c,15 
B 340 (1878) [where Courts sale under L 12, Sadasiri v Sabapallu, 5 il 100 
docieerLTcracdiaappcaHic/oroconfinpatJoB, (4881) Chaodan Stngb t Ramdcni Snigb, 
foil Mill Cband t MukU Prasad, 10 A 83 31 C 4J9, 501 (1904), as to purchase by 

(1837)1, Mahoflied Ilossein v Bokil Singb, creditor ivitb notico of prenous proccedms 
7 C 91 (1881) , Banko Lai e Jagal T^araio, between bira and Iho debtor, see Pcttachi o 
22 A 108, at p 175 (1900), GoneshPerahad Cbmnatanibur, 10 M 241, 2o0 (1850), 
i Fazul Emam Lhan, 23 0 857, 861 (1896) Damoodar v Iswar, 15 C W V 78 (1910) 

A a m aalo under decree unroTcrsed, aco (8) Goncsb Pereliad i Pazul Einam ban, 
Kiibcn SaUai v Bakbtawar Smgb, 20 A 237 23 C 857, 501 (1890), where tho judgment 

( 1853 ) credUor was held not to bo a party os he was 

(2) \cUappa V Ramchaadra, 21 B 4CJ not made a party? to the appeal 

( 1890 ) (9) Isbnar Lakhmidat V Ilarjiian Bamji, 

(J) VlukboJa Dassi t Gujuil Cbunder 21 B bSl (189(1) 
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to all |)crsous aScctcd (1) In tlie c\CQt of the death of the judgment dchtoi 
application must be on notice to hisrcpicscntativc (2) It is not necessary that 
the notice under this rule should be gi\cn mthm thiit) da}s of the date of the 
sale (3) 

Sub rule (3) — This clause m the last Code ran ‘ no suit to set aside, on the 
ground of such irrc^ufarUy, an order passed under this seclton shall he hroxight 
by the parly against uhomsuch order has been made ” The words “ on the ground 
of such irregularity ” are omitted as the rule applies to all the three preceding 
rules If an appbcation has been made and disallowed under this rule the order 
subject to appeal under 0 XLIII r 2isiiaal,and cannot be thcsubjcctofasuit 

The preceding law may be summarized as follows — sale of hud being 
a proceeding in ci.ecution, a question which aro^ as to the setting aside of 
such a sale ^Yas a question iclating to execution ^yhlch if it arose between 
the p rsons mentioned iii sect 214 (now sect 47) had to be determined b) 
order of the Court executing the decree and not by a separate suit (4) As 
to the procedure to be followed m such eases m execution, that dejicnded upon 
the grounds which were put forward to impeach the sale If the sale was im 
pugnedontho ground of irregularity (5) then the decree holder judgment dcbtoi 
or other person whoso property was affected by the sale applied under sect 311 
(now I 90) If the sale was sought to be set aside for any other cause than 
irreguloritv, such as fraud (0) or want of jurisdiction (7) in the executing Court (8) 


(1) Surcndrtk 4Iohui> t AmatMh Chaadra 
39 C 987(1912), Ribi Sbariian i Mahomed 
13 C L J &3S(ldll). Menajuddic Team 
Mandal 39 C 831 (1911) 

(2) Bala Kadar t GuUm Mohidu 7 B 
424 (1883) and generally as to not ce (o 
judgment deltor Kuppay^anv Ramasami 
Ajyan OM 197 (18S3) 

(3) Gancsli Bab v titbal \aman lo 
Bom L K 244 (1912) 

(4) Saroda Lbum Chuckcibutt) v Mabo 
mod Isuf Mcah 11 C 3"0 378 (188o) 
Moheudro Earam Chatuiaj t Gopal Mon 
dal, 17 C "99 (1890) 4>iva Icreliad 3Jai(j 
t Nundo Ull Ear 13 (. 139 (1890) 
tcrasaglava i t enkata Cbarjar oM 217 
(1S82) [all cases of fraud) But see Ganga 
Pershad balm i Gopal Singh 11 C 136 
(I8S4). Cbunntt Lala Ram 19 t 5(1893) 

(6) Sco Ragbubar Dajal i llabi BaLsb 
7 V. 400 402 (1885) [suit only Iks if sale 
inTalid for cause other than irregulaiityj , 
Abdul Ilaie t Nawab Raj B L R F B 
911.913 (1808) 

(6) See eases in last nolo but one lo 
Frangour Mutuomdar i Hemanta Kuman 
Debj-a 12 C o97, bOO, a sc-iurato suit was 
held lo lio as it was not possible lo rate Uio 


qucsliOD m cxicutiou pruceedn gs Raghu 
bans Sahai v 1 utkumari 1 C E J 54. 
549 (I90o) [the only suit barred by s 31. 
u one lo set as de a sale on tho ground of 
irregularity] 

(7) Cbunni < Lala Ram lt> V 5 (1893) 
Frem Cbaud Dey i Mokhoda Dobi 17 C 
bOJ (1890) Gupi Mohan Roy t Dojbaki 
Nundun Sen IJ 0 13 (1891) Tincoun 
Debya S’ Shib Chandra Fal 21C 939(1894) 
Sukbaiv Darjai 1 V 374 at p 3 0(1877) 

(8) An order for sale and a sale under 
auch order by a Court of ezccutiuii whjcli 
has no juriadiction la void Cfmnni v Lala 
Ram Ib A a (1893) [order for sale under 
decree previously satisfied and see Digam 
burce Dcbia t Esban Chunder bem 15 W 
R 3~2(1871)] BalwantRaor Mahammad 
Husain IS A 324 (1893) [no court fees duo 
for which solo held) Subbayaf Ycllamma 
9 if 130 (188a) [order for possession made 
after order in appialj Sant Lai v Umrao 
nn Nisaa 12 A. 09 (1889) [sale held after 
order of postponement] 'varayanasawmy 
^aicL 1 Sararana MudaJy, C 31 K C R 58 
(1871) [Icmtonal jurisdiction and see eases 
m last note] 

d U 
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or non habilitj of profwit} to &alc,(l) or other ground, tlicQ au application lay 
under sect 214 (now 47) If objection came fioni the purchaser on the ground 
of want of saleable interest in the judgment debtor, then be applied under sect. 
313 (now r 91) Thoiigb the auction-purchaser could not apply under sect 311 
(now sect 90), if the sile was confirmed under the folloinng section the order of 
confirmation bound both the parties and the purchaser (2) The result of this 
u as that these persons could not, alleging irregularity, sue to set aside an order 
of confirmation whether such order was passed without (3) or after an application 
under sect 311 An auction-purchaser might, however, alleging that there was 
uo irregularity, have sued to set aside an order setting aside and refusing to 
confirm a sale (4) While, therefore, a suit would not lie to set aside a sale on 
the ground of cMStcncc of irregularity, a smt would he to confirm a sale on the 
ground that there was no irregularity Suits also lay to impeach the validity 
of sales on a giound other than that of mere irregularity, provided that the 
question did not arise between parties within the meaning of sect 244 (now 47) 
Subject to tbe remarks made in this and the allied sections, the law appears to 
be the same now In cases where sales are sought to be impeached on grounds 
other than those of mere inegulwty, proceedings under sect 47 must be taken 
Vs regards irregularities, if no application has been made under r DO, then this 
lule applies If an application has been made to set aside a sale and refused, 
then, subject to au appeal against sucb order, the same result would seem a 
/orlion to follow If, on the other hand, the sale is set aside, then the auction- 
purchaser maj appeal, but subject to such appeal the order would appear to bo 
final The same rule applies to orders made on applications under r 91 As 
iigards orders under sect 47 they arc decrec8,(5) and subject to appeal A 
separate suit can only lie in such cases as arc outside the scope of sect 47 

Appeal Revision — An appeal lies against an order on an application 
under this rule, 0 XLIII r 1 (j), settmg aside or refusing to set aside a sale (6) 
No appeal lies from an order refusing an application to restore to the file an 
application which has been dismissed for default (7) No second appeal lies (8) 


V Vso 

souno bircar, 3 C W N 586 (1SD9), ■. c, 
2C C 721 , Basti Bam v Fattu, 8 A 1-I6 
(ISSO) 

(2) Azmi ud dm t Buldeo, 3 A 554, £>.,9 
(1881) 

(3) Bamodar Bhaiishet v Vmayok 
bak,26B 40(1901). s c.SBom L B 463 

(4) Azim ud dm v Buldeu, 3 A 554 
(1881), SuUiai D Danjai, 1 A. 374 (1877), 
Baudi Bibi v EalLa, 9 A 002 (1887). 
ilalhura Bas v Panhalal, 19 B 216(1894), 
and m Amnt 3Iissir v Gurda Farran, 7 
A H. C R IS3 (1875) 

(5) Murari Smgh v Frjag Singh, 21 C 
362 (1885) 

(6) Ab to the qucetiou whclher the only 
order appialablc la that couhrmuig the 


WA Ram v IvluiU Chaud, 7 

A 253 (1884), Gudhan Smgh V Hurdeo 
Aainmbmgh.dl A 230, atp 233(1876), or 
as to the point mentioned m Ganga Prasad v 
Jag Lai Rai, 11 A 333, at p 337 (18S9). 

(7) Suja uddm v Reazuddin, 27 C 414 
(1899) See Jang Bahadur v Mahadco 
PersLad, 8 G W N 160 (1903), Raj* v 
SnniTaaa, 11 M 319 (1888), Amgappa v 
Gangawa, 10 B 433 (1885) 

(8) S 104, Naraj-an Basul 

B 631 (1899) . Luohmipat v 3It. Maadal 
Koer, 3C W N 333 (1899), IsanaXuinar 
Roy » GaUta Chundcr Dcy, 18 C. 423 (1891) , 
GopI Koen v Gopi Lai, 21 C. 729 (1894), 
Aubhoya Bassi t> l*udmo Lochon ilondul, 
22 C 802 (1895) , Asirau Idi t Franmohini, 
JSC W N 844 (1911). 14C L j 221 
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If, as he should be, the auctiou purchaser »s made a patty to the proceedings ho 
can ap^Kal if the sale ts sot aside (1) Where a sale la sought to he set aside on 
some ground other than those uientioncd in these rules, and the matter is dealt 


or refuses to set aside a sale its order may, if the circumstances fall within the 
terms of sect 113, be the subject of revision (5) 

93 ir/i€/c a sale of lUimoveable pioperty is set aside [s 
Heturn of purchase- uudcr Tuh 0 J, thc purchaser shall be entitled 
money in certain cases to Gil Older for repayment of bis purchase cla 
mouey^ \\ith or without interest as the Couit may direct, against 
auy poison to whom if has been paid 

“Where a sale.” — Thecorrcspoadingsectioa m thc last Code was “i\hen 
a sale of uumoieable property is set aside under sects 312 or 313, or uhen il ts 
found that the judgment debtor had no saleable interest, etc , and the purchaser 
13 for tint reason deprived of it ”(6) The auction puichasri under thc last 
Code might have applied under sect 3U(nowr 01), and the Court might have 
set aside the sale under the same section (see now r 02), adjudicatmg upon the 
question raised, viz , thc absence of all saleable interest 1 he section vv as enabling 
and not prohibitive of an mdejiendent action (7) Such an application might not 
however, bo made, and it might j-et become known and found (8) cither by the 
Court of execution (9) or m another suit (lO) that thc propertj did not belong to 
the judgment debtor In this case also the purchaser was upon thc fact being 
found entitled to recover back Ins purchase monej It was held that the words 
in sect 315 of the last Code “ \chen i( m found, ’ etc must be taken in connection 


(1) Gopal Smgh t DuUr Kuar, 2 A 
(1870) , Kanthi R»m v BaaLey Lat, 2 A. 395 
(1879) 

(2) ProTidctl au attempt u made to sub 

gtanlute the allegation Umakanto Roy t 
Dmo Nath San>al, 28 C 4 (1900) 8 c 5 

OWN 124 

(3) KoUl Singh v Edal Siiigb, 31 C 385 
(1004), Rajam Kant Ragchi t Kesaaio 
Uddm Ahmed. 3 C W N cdsxxvui (1809) 
In Sami rdUi r Kruhnasami Cbctti, 21 31 
417 (1S07), the case nas held not tube «itbm 
s 115, ai the question ii'as not betnocn 
patties to tho suit 

(4) Vlacnsghtcn e Maliabir Pershad, 9 C. 
Gae (18S2) 

(5) &e« Buj 3IohuQ TliaVur i Rai bnia 
Nath Choudhrv, 20 C 8, 11 (1892), di, 
tmguiahcd m Shew Proud Buiigsbidbur t 
Ram Chuudir Ilanbnx, 41 C 323 (1913), 
KiLsliniaiia v Najiinuddm, 0 VI 145(1884). 


ChaLrapam Chettun v Dhaajt Settu 24 M 
311, 3IS (1900) Xshrar LaUimiJat t 
Harjiraa Ramji 21 B 631 (1899), Sookoo 
luar Singh v Kashce Singh, 13 W R 2o0 
(1870) (cl 15, charter], Radhasyam Kar t 
Diaobundhoo Buvas, IS C L J 535(1913) 

(6) See as to purchaser being unable to 
obtain possession Surana v Rama, 8 M. 99 
(1831) . and soo Nityanund Boy t Juggut 
C^baodn Guho, a W N 105 (1902) 

(7) Surendra Xath Ghose v. llcni 5Iadbab 
VLssa, 10 C VV. N 274 {190o) 

(8) See llluona Singh v Gajadbar Smgb, 
5 A. S70, 583, SSQ (1833) [t e, found m some 
preeioua proceeding or “ when it baa been 
ascertained or become known ’ ] 

(9) Sirazajna v Rama, 8 ^ 99 (1834} 

(10) See Benoda Bibary Xuadi v Moheah 
thunder GhoM, 12C.I.. B, 331 (1883) [found 
in suit to ubich decree bolder was a party] 
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^Tlth a finding m a separate suit to mean “ when tt is found in some ■proceeding 
by ivhcJi the judginent creditor is bound ” For to compel the judgment-creditor 
to refund m°rely because in some proccedmg between otter parties a Court tad 
decided ttat tto judgment debtor had no saleable interest would be contrary 
to principles of justice (1) The findmg must have been in some proceedings to 
i\ tict a judgment creditor was a partj or at anv rate of which he had notice (2) 
It 13 to be observed that the present rule omits ‘‘uherett is found f etc , as also 
the last paragraph of the former section Notbmg has been said as to the reason 
for the first omission, but as regards the second the Committee stated that they 
added words at the commencement of the rule, “ in substitution of the last 
paragraph of the bection which thus becomes unnecessary ” Presumably this 
observation lefets to the italicized words “ an. order for repayment ” Such an 
order being due for money may be enforced m execution under the rules providing 
for the execution of decrees and orders for money 

As regards absence of saleable mterest m private sales there is under 
sect 55 (2) of the Transfer of Property Act, m the absence of a contract to 
the contrary, an implied covenant for title by the vendor In the case of exccu 
tion sales there is no warranty of title either bj the decree holder or by the 
Court Iho purchaser buys the property with all risks and defects m the 
judgment debtor’s title In the absence of fraud his onJ> icmedy is to apply 
to sot aside the sale and to recover back bis purchase money when the judgment 
debtor had no saleable interest at all He cannot obtam a refund m proportion 
to the extent to which the judgment debtor bad no interest (3) The light of 

bo put 
1 or did 


“ la set aside ” — See notes to preccdiug sections 

“ The purchaser shall be entitled ” — When a sale is set aside the 
purchaser s right to recover the purchase money is not limited to an apphcation 
under this rule to the Court executing the decree, but he may bring a suit for the 
purpose (5) He may sue to cancel the sal** , (6) to establish his claim to the 


(1) NiLkanta t Imam Salub, IG 31 3C1, 
JG3 (1892) 

(2) Vithoba v Esat 18 B S94 (1893) ami 
SOS 1S9 providca inthocaacofanapphca 
tiou under s. 183 for notice to tho judgment 
creditor aud the decree bolder 

(3) bbanto Chandar Mukcrji v Nam Sukb 

23 \ 355, 356, 3o7 (1901) , Sundara t 
Ventata Verada 17 31 228 (1894) id 
private sales tho hujer is recouped for any 
loss ho may have sustamed Huniia Siogh 
u Gajadhar Smgh 5 A 677, 680 (1883) 
Sco Kustomji V Vinayah 35 B 29 (1910) 
(he may sue tho judgment creditor for 
recovery of possession of the property and 
IQ tho altcnutjvo for return of the purchase 
money on the footing ,of total fatluit. of 
coos hration) \ 


(4) BrojcndraRoyChoadhrvv Jugurl*ath 
Koy, OW R 147(1866) 

(5) Nitj-anund Itov t Juggat Chaudrv 
Cuba 7 C W N 105 (1902) , Hari Dojal 
Stngh V ShciLh Samsuddia, 5 C tt N 240 
(1900) fm which it was also held that «• 244 
(now 115J did not apply] , followed in Ram 
Kumar v Rani Gout 13 C tV N lOSO 
(1909), Shanto Cbandar Mulcrji v I«atn 
Sukb. 23 A 35o, 356 (1901), and cases 
there cited, and in following notes os to 
suit for interest See Rogbubar Royal v 
Bank of Upper India 6 V 364(1833) 

and jonsdiction of Small Cause Court , 1 ra 
natina. Ivumor IvliA ti I UmA Charan IIazra» 
1 C tl N J40 (J890) Paduyappin ‘ 
\4U-ijiiia II M 269 (188.) 

(b) Virasuui t \lhi, 7 If •jJj (l88l) 
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land where possession has not been obtained (1) and to recover the purchasc- 
luoney (i) A person was not a part) precluded from suing because an order 
under sect 313 of the last Code was refused where, subsequent to such refusal, 
jt appeared that the judgment debtor had no saleable interest (3) If the judg- 
ment debtor has an) saleable interest m the property, the Court has no juris 
diction to order a refund, and an order made can be set aside on revision (4) 
The former section was held to empower the auction purchaser to require repay- 
ment of the purchase moDC^, but did not impose upon the decree holder the 
duty of tendering the money as soon as the sale was set aside He was bound 
to pay the purchase money only if called upon to do so, but not otherwise , and 
until he was so compelled to refund the purchase monc) he had no right to call 
upon the judgment debtor to pay his debt a second time (3) In a recent case 
under sect 315 of the last Code, it was held that an auction purchaser seeking to 
recover the purchase mono) on the ground that he Ins been dcpn\cd of the 
property owing to the failure of the debtors title had no temedj outside the 
provisions of the Code, and the remedy gi\cn is not a suit for money had and 
rcc«ucd under Vrt 02 of Schedule I of the Limitation Vet of 100^ but is a suit 
within Art 120 of that Act (G) 

“ Interest ’’—Thus the Court maj refuse interest (t) as when a persou 
claims more than he is found entitled to , (8) or if it is proaed that the purchaser 
has contributed to the loss he has sustained (9) lie should not lioucacr ho 
charged with the eapenses of the sale (10) W here a sale has been si t aside the 
purchaser has been allowed the money laid out h) him for the benefit of the 
propert), accounting for the rent and profits (11) 

94 Where a. sale of immoveable property has become C* 
ceriincate to put- absolute, the Court shall grant a certificate 
chaser Specifying the propertj sold and the name of 

the persou 4\ho at the time of sale is declared to be the purchasei 
Such certificate shall bear date the day on which the sale became 
ahsohite 


(1) Kunhi Moulin t Tcrajil Moidta, S M 
101 (1884) 

(2) Kishun Lai v Muhammad Safdar All 
13A 383(1891), Gunhidavat Gatigaj-a 23 
P 783 (1897), Nityanund Roy I Juggat 
Chandra Guha, 7 a W ^ IOj (1902) 
Fremraj v JaTannal 15 Bom I R 41 
(1013) 

(3) Pachaj-appan t ^a^aJana 11 M 209 
(1887) 

(4) Kunhatued t Cliathu, 9M 437(ISSC) 

(5) \cniata appa Row r A^anna. 17 
M I.. J 194 (lOOfl) 

(f) Si Icshanar Praiad Narain Singh p 
G oshain MarananJ 3o \ 419(1913), follow 
,ng lim 1d(y^n 11 rilum r Mahoninl Mnra 


Lcwai 23 SL L J 487 (1912), and Munna 
Singh p Tajadhar Smgh 5 A C77 (1883) 

(7) See Moulrie Abdool Hjo r Macrae 23 
U R I S (1874) [rate], 'Nafar Chandra i 
Gopal Chandra 19 C L J 333(1014) 

(8) Kishun Lall v Muhammad Safdar Ah 
13 A. 383 360(1891) 

(9) Kunhi Moulin v Tcraj il ^loul n S M 
101. 103 (1834) 

(10) Hurdle BccLce p Surjoo 1 irskid i A 
H C R 309 (1804) , HuLo t I u 1 l u U 
\gr* Miac , 1 

(11) 3(orjan t MouUic il 

\\ R 393(11,7 ), wo Mai r J [ 
bing r ]{< irs < f M 1 u i I 

M I 4 42(l64JJ 
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" Immoveable property ” — See notes (1) 

'* Has become absolute ’’ — See notes to sect 65 and r 92, ante (2) 

Sale certificate — See notesto sect 65, ante It was held that when a sale 
had become absolute the Court would grant a certificate to the representati\e 
of a deceased purchaser (3) A Court should not make an c^jiarte order amend 
mg a certificate , (4) and there is no appeal from an order amending a certificate 
on review inasmuch as the decaree having been already executed the matter la not 
one relating to execution under sect 244 (now 47), ante (5) 

Stamp Registration — ^Under sect 35 of the Indian Stamp Act {IX of 

1899) a sale certificate cannot be registered unless it has been duly stamped 
The sale certificate should not be granted until the auction purchaser has furnished 
the requisite stamp paper for its engrossment Attention is directed to the 
circumstance, which is often overlooked, that the stamp duty is payable, not by 
the deposit of the sum required to purchase stamps, but by the stamps them 
selves (6) Under the provisions contamed m the second paragraph of sect 89 
of the Registration Act (III of 1877), a copy of the certificate is to be sent 
by the Court to the Registcnng Officer Although sects 17,32 58, 61, and 89 
of that Act except sale certificates from the ordmary procedure in Registration, 
It was said in the Notes accompanying the first draft of the Bill that, “They 
leave it doubtful whether the action of the Court docs or does not complete the 
registration of the certificate The procedure laid down in the case of sale 
certificates would seem sufficiently to meet the requirements contemplated by 
registration “ It was accordmgly proposed m the first draft to declare by an 
addition to sect 89 of the Registration Act on the lines of sect 81 of that enact 
ment, that the “ filmg of such copy or copies shall have the same force and efiect 
as registration “ But this proposal has not been adopted (7) The stamp is 
required for the sale c itifioate itself The Court does not require an application 
for a certificate in writing, and if m wntingit need not be stamped (8) 

“Property sold” — Property not attached and not advertised for sale 
cannot be sold (9) No property can be sold except that wluch belongs to tlit 
defendants in the suit (10) Wbat interest of the defendant passes is a mixed 


(1) Han Qovjnda -Ramchandra, 0 B H 
C R 04 (1872) , and see M M Maharana 
Fateli Sangi v Desai Halhnraya]J, 10 B H 
C R 281 (1873) (Hindu I.aw as to iminoTe 
ablos) 

(2) Mussb Bhawani v Dlaihura Fiasad, 16 
C IV N 985 (P C 1912) 

(3) Vinajab Narayan v Dattatraya 
lijishna 24 B 120(1899) 

(4) Rajah Rughoo Nundan v Wilson, 23 
\\ R 301 (1875) 

(5) Boojha Roy v Ram Kumar Pentad 
a ( W N 374 (1809) 

(0) *500 In te Ram Ivnshna, 9 B 47 
(1884) ' 

(7) It «aa 


whether a sale certificate was compulsorily 
registrable under sect 17 of the Registration 
Act Sec Prokash Cbunder Bass v T ira 
ChandDaOT.aO 82(1882) . ShlnaD^^araya^ 
1 Bav]i Sakharani 7 B 2a4, 25o (1832) > 


under sect S9 of the Pegistration Act 

(8) IIiraAmbaidaso Tfkchan Jaa, 

13 B 070 (IS&O) 

(9) Ram Onoogroho i Mt Mcntoiun < 
W B 222 (I86C) 

(10) Kiahcn Cliuii Ici V Annnoran Marsh, 

f47 (lari) 


formerly a question of donit 
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question of Ia\7 and fact dc^ieadtog on the questions what could bo sold and 
what was in fact sold To osccttain this tho dccicc and the whole execution 
proceedings must bo looked at The question what legally passed by a sale 
cannot depend altogether upon the form of the sale certificate (1) See the notes 
to Sect 05, anic, where this matter is more fully considered (2) as also the question 
whether any title to the thing sold is warranted Sect 310 of the last Code 
dealt With tho date of the \csting of the title, a matter which is now governed 
by sect 05, to which refer This proMstou replaces that in tho old Code, that 
tho title should \ cst from tho date of the certificate 

95. Where the tmmoicable property sold is in the occu- [s 
DeUvery ol property la P^ncy of the judgment debtor or of some 
occupancy oi juigment- person on lus behalf or of some person claim- 
mg under a title created by the judgment 
debtor subsequently to the attachment of such property and a 
certificate in respect thereof has been granted under rule 94, the 
Court shall, on the application o/ the purchaser, order dehvery to 
bo made by putting such puichaser, or any person uhom lie 
may appoint to receive dehvery on Ins behalf in possession of 
tlio property, and, if need be, by removing any person who 
refuses to vacate the same 

Delivery of possession — ^TLis rule corresponds with sect 203 of Act 
YIII of 18 j 9 The words ‘ and a ccrtifcate in r&spfcl therecffhas been granted 
under sect 310 *’ and “ oh appUcalton hj the purchaser, ' were added bj sect 818 
of Act X of 1877 The present Code altered ** icet 316 ’to *nde94 and 
made the additions noted in italics the words* the apphccAxon of Oe purchaser ’ 
being substituted for “ oppficoljon hj the purchaser As to trespass on land of 
which actual possession has been given to the purchaser under this rule see 
ease cited (3) 

* Subsequently to the attachment ” — V purchaser cannot get summary 
possession under this rule from the lessee pendente Ifte of the judgment debtor 
and must bring a suit ior possession (4) 

“ On tho application of the purchaser ' — A judgment debtor m spiii. 
of confirmation of sale niaj oppose an ai»plication for possession on the ground 
that the sale was illegal, his occupancy holding not being transferable by 


(I) tssamallicm Iscwa i Tutrhmreput 
Siiigl* ■I ^ 11*. at p 134 (18«8) la to 
liicrepancy between Mie notification snj 
sale certificate, see Urn* Churn Sen v Robin 1 
Chun Icr Moziimilar 1 C I. U 460(1878), 
(lowroo Kuinal i Sarat ChunJ i Dass il 
VV It 408(1874). and Raja TliaVur Rarmha 
, Jihan Ram (I* C ). U C L J hi (WIS) 

(J) Vn I !*<■» O Km a1\ C 1* ( i t a t > 


acet 318, uhrre some caa s on }{iii 1 1 laiw 
«ill be fuunii collectc I ll o mail r 

larols^a a diacusMon o( tl , b iliblai liie Jaw 
it IS not dealt with 

(3) KailaOl (ihofie I J i);al 1> luj, J < / f 
104 (I90o) 

(4) Saolvint Iir) t K / ! ^ 

O W \ siJ (ISJS) 
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rustom , (1) but be canuot oppose on the ground that the sale of a permanent 
lonure was confirmed without previous payment of the landlords fee under 
seel 13 of the Bengal Tenancy Act (2) 

“ Order delivery ” — A purchaser of an undivided share of a Hindu estate 
acquires only a right to sue for partition and for dehvery of 'uhat may be allotted 
as that share Such proceedings cannot be taben under this riile, and the 
dtsnu''sal of such an appbcation under this rule will not bar a purchaser’s suit for 
partition (3) For form of order, see the First Sched App E No 24 

Putting the purchaser in possession — A purchaser can ohtam 7 has 
possession although m the first instance he obtained possession under r 96 , (4) 
and a plaintiff obtaining symbolical possession can maintain a fresh suit for 
real possession (“j) so can the assignee of tlic purchaser whose possession has 
been resisted by the judgment debtor , (6) as also a purchaser whether legal 
delivery has been given or not , (7) but he must have endeavoured to get posses- 
sion under this rule first (8) By a later decision it was held a suit was maintain 
able eaen if ho had not applied for possession under this rule , the remedies by 
suit and under this rule being concurrent (9) Possession being given fifteen 
years after the sale does not entitle the judgment debtor to recover possession 
by suit unless he shows twehe years* possession before be was dispossessed (10) 
Limitation — An application for possession must be within three years 
of the grant of the sale certificate under Art 178 of Act XV of 1877 (Limitation 
Act) (11) even where the assignee of the purchaser applies , (12) the date being 
reckoned from when the certificate has been granted, that is, when it has been 
issued to him (13) The JTadras High Court, however, held that in respect of a 
suit for possession the date from which time begins to run is that of the sale, 
and the Article applicable being 138(14) This rule now expressly proa ales 
tliat in respect of an application for possession the three years run from the date 
of the certificate A purchaser may sue for possession wthm tueho jeors of 
symbolical possession being given Imn (15) Symbolical possession as igainst 


(1) Durga Charan t l^ali Frasanna, 26 C 
727 (1800) Arman Sardar 1 Saikhtra Joint 
lompanjr ISC L J 504(1913) 

(2) 'Mohini Chandra t R'»m Locliao 7 C 
W N 591 (1903) 

(3) ‘ielutnalai i Srinivasa 29 M 294 
(1906) For pane where ;udg:uient-(Ieblor 
resisted takin^ possession of a honso jointlj 
owned by him, seo Sam Begam v Taj Begnm 
10 A ISl (1914) 

(4) Ilur Kiahoro t Sudoj Chundir 17 R 
K 80(1872) 

(5) Shankar t Narwingiav, 22 B 667 
(1897) 

(C) NagireJiit Ramaona.TV 594(1884), 
Sen ’ll him v BI igoban 9 C G02 (1882) 

(7) Soviiu Mutlunami 10 M TJ (1886) 

(8) Iswar Perslnd V Jai Nam i 12 C 11*9 

(189r) 


(9) Kishori Molmn v Chunder TMth, 14 C 
644(1887), Krishna Satapasti V Sarasvatuls 
31 RT 177 (1908) 

(10) Attotram v Balimkcc Doss, 14 \\ R 
357 (1870) 

(11) Hanmantrav v Subsji, 8 B '*57 
(1384) 

(12) Aisimuga v ChocLalingam, 15 M 331 
(1892) Fullnyya v Ramayys 18 31 144 
(1891) 

(13) Kashinath t Dummg Zuran, 17 B 
228 (1892), see also Asudoollah i> Akbur 
All, 7 W K CO (1867) 

(14) Vcnkatalmgam f Vccrassmi 17 M 
89 (1893) 

(15) Joggobiindliu r Pumanuiil 10 C 
630(1889), Ifin Voban « Baburali 24 ( 
715 (1697}, Nasiruddin t Sayii Inr Ral man 
190 L J -0)(19n) 
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the grantors of a perpetual lease will not be cffectnc agamst the lessee, so as to 
ear 0 limitation on a suit for possession (1) The Alhlnbid Court haie, houe^er, 
held that a purchaser cannot bring a suit for possession, even if bis application 
for possession iiiulcr this rule is barred, as the matter comes under sect 47 (2) 

In another case the same Court has held that the fact that an application under 
this rule has been icjcctcd as being made beyond time is no bat to a smt by the 
auction purchaser for the proiKrty purchased (3) And there are other decisions 
holding that sect 47 is inapplicable (4) 

Appeal — iVn appeal v. as held to he from an order rejecting the application 
of the purchaser, who was the decree holder, the order being appealable as one 
under sect 244 (now 47) for possession (5) But tbe ^Vllahabad and Calcutta 
High Courts haa c held othermsc, sect 2 14 of the last Code not being applicable ,(C) 
but where the application for possession was resisted by the legal rcpresentatiae 
of the judgment-debtor on the allegation that portions of the property belonged 
to bun and not to the judgment deblor,thc Calcutta High Court held the applica 
tioii to he one w ithin that section and therefore appealable (7) 

96 Where the property sold is m tlic occupancy of a tenant [s si 
DeUrery oi property In Of Other person entitled to occupy the same 
oteupaacy of tenant and a certificate in respect thereof has been 
granted under rule 0',, the Court shall, on the a'p-phcaUon of the 
'purchaser, order dehveiy to be made by affixing a copj ot the 
certificate of sale in some conspicuous place on the property, 
and proclaiming to the occupant by beat of drum or other 
customary mode, at some convenient place, that the interest of 
the judgment debtor has been transferred to the purchaser 

Delivery of possession — ^Thisrulccorrespondswithsect 261ofActVni 
of 1859, wiUi the exception of the words “and a ccrtijicaie tn respect tlcrcof 
has been (jranlcd under scet 310 which were added by sect 319 of Act X 
of 1877, and the words in italics bj the present Code which also altered 
‘seel 310 ’mto“rufc91 This rule docs not preaent the purchaser obtaining 
possession, if he can, without the intcracntion of the Court (8) 

"Certificate in respect thereof’ — It was not incumbent on the Court 


(1) Gosaain Dalmiir t Bepin Belwry, IS 
C '520(1S!>1). Naiii-uJdjn « Sajuilur Kab 
man. 19C L J 209 (1913) 

(2) Ivaliwu Singh v Thikur J>m, 3 
A L J 234 (1900) 

(3) Sheo Naram e Xur Muhammed 29 
A 403 (1007), Bhagwati v Banvan LaJ, 
■51 \ 82(1 B)(190S) 

( 4 J Bhiiaal v Gsnrsh Kocr, 1 C W N 
00^(1697), Mahomi-J ^^05^af r U-ktnl Mia 
i> G. n I 749 (1004). rhulam p nwatka 
H \ 9<.(ls9 ) 


(5) Mutlia V Appasami, 13 3L S04 (1&9J) 

(6) Shimtl p Gaacah Kocr, I C W h 
C.>S (1897) {dissc&tmg from MuUta v tpi>a 
•atm, 13bl 504(1899)], Mahomed Mosraf p 
U abil Mia, 0 a L. J 749 (1904) , and no 
Kastiua Xuawar p Ga^a Pnaad, 29 A 2U7 
(1906), Bhagwati *■ Bannan Lai, 31 A 
82 (F B ) (2903) 

(7) Malhusu tan t Golmla, 27 C 34 
(IS99) 

(8) Ohl oja Chum r Pajcnlrol a-cw 2J 
U 11.400(1874). 
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tiader Act VIII of 18o9, to put a purchaser into possession until lie had his 
certificate of sale (1) 

“ Order delivery ” — The Courts m this country do not give possession 
by removing the possession of one who is in possession under an apparent bona 
fide title If the debtor can assert hia title m possession by suit only, the pur 
chaser can have no higher claim (2) Formal possession under 0 XXI r 3G 
given by a Conit in execution operates as between the parties in point of law 
and fact, as a complete transfer of actual possession from one party to 
another , (3) and where land which had been given bj a father to his son, a minor, 
was subsequently attached and sold in execution of a decree against the father, 
formal possession under this rule to the purchaser completely dispossessed the 
father whether lie held on hia own account or that of his son , (4) but such 
possession will not take effect as actual possession as against persons who are 
not paitica to the suit, (5) nor agamst a purchaser, m execution of the rights of 
the judgment debtor, who had previously obtained actual possession (6) The 
delivery of possession to the purchaser under this rule does not cause dispossession 
of a person not the judgment debtor, found in possession by receipt of rent 
from tenants so as to entitle the latter to complain under 0 XXI r 99 {^) 
Symbolical possession as against the grantors of a perpetual lease, without 
lescivation to the grantors and with no rights reserved and only a noniiiial 
rent, will not be offectisc against the lessee to save limitation agamst a plea 
of adverse possession (8) The rightful owner dispossessing the other »3 not a 
trespasser, and may rely foe the support of his possession on the title vested in 
him (9) An order under this rule can only be made by the presiding officer of 
the Court and is a judicial Act (10) 

Limitation — ^Tho period of limitation for an application under this rule, 
VIZ three years under Art 178, Sched I of theXimitation Act, is reckoned from 
the date when the sale becomes absolute If formal possession be mfructuous 
a suit agamst the judgment debtor for possession is good within twel'o years 
of the sale under Art 138ofSchcd I of the Limitation Act (il) Itliasbt-cnheld 
that Art 138 of the Limitation Act only applies to suits m which the auction 
purchaser is the plaintiff and the judgment delitor, or a person claiming through 
linn, the defendant (12) Where a purchaser is resisted in obtaiWTig possession 
by a person claiming under a mortgage from the judgment debtor and sues for 
possession the suit is governed by the same aitiole, e>en though he alleges the 


tl) ruk&t&mv SB 

(2) Tarakautv PudUomonoy 10 Moo LA 
483 (1SC6} 

(3) Lokessur v Purgun 7 0 418 (1881), 
but Bee ktaliideo v Janu, 3G B 370 (1912) 
14 Bom. L R 113 

(4) De\ui Ramamurti 18U 405(1894) 
(0) Runjit Singh t Bunwan, 10 C* 993 

(18S4), Tiggobundhut RamChunlcr50 

58-4 

(U) Nam n Tlav v LalUv 1 rasad 21 A SC I 
(ISJ9). 

\ 


(7) KiaonlAlv Ijala Slub TaU, 1 C tV N 
343 (1897) 

(8) Goasam OalraarU Bopin ^ 

520 (1891) 

(9) Baadu v Nabn 15 B 238 (1890) 

(10) Prem Krishna V Jnraiiioni 13C W N 
C91 (1009) 

(11) Knahna Lall v BadI i Krishna, 10 C 
402 

(12) Bhaguanl S n^h v Biioli Suioli,33A 

432 (1913) 
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mortgage to Iw collusuc and {raiidulcnt (1) and sues to set it aside (2) It has 
been held tLat it the piucUaacr be disposscSi>ed by a third partj subsequent to 
formal possession he has twchc years from dispossession to bring a suit ; (3) 
while, i£ the judgment-debtor be m possession and formal possession be gi\cn 
under this rule instead of under r do, a suit for possession against him lies iiiithm 
tuihc }cars of the date of formal possession, (4) as formal possession under 
cither r. 95 or this rule forma a fresh starting point for limitation as against 
the judgment dohtor,(5) whether actual possession be obtained or not (6) But 
a Full Bench of the Bombay High Court has recently held that a mere formal 
possession of immoveable property by a purchaser at a Court-sale cannot 
preaent limitation running in faaout of the judgment-debtor where the latter 
remains m actual possession, for symbolical possession is neither real posses- 
sion nor equiaalent to it under this Code except where tho Code expressly or 
h) iinphcation so provides (7) 

Appeal. — It was held that no appeal lay from an order for possession under 
the former section (8) 


licsutance to ddnery of possession to decree holder or purchaser 


97. (1) Where the holder of a decree for tlio possession of [gj 
to,.(aM..rob.ttuo- immoveablo property or Ihe purchaser of an’j 3. 
tlon to possession of such fro-perty sold in cxecvtxon of a decree is 
immoveable property resisted or obstructed by any person t» o&* 
taming possession of the property, he may male on application to 
the Court complaining of such resistance or obstruction 

(2) The Court shall fix a day for investigating the maltci 
and shall summon the party against whom the application is 
made to appear and answer tlie same 


98. Where the Court is satisfied that the lesistanco or [ss 
Resistance or obstruc- obstruction was occasioned wathout any just 
lion by ludgment-debtor. cause by tlic judgment debtor or by some 
other person at his instigation, H shali direct that the applicant 
he put into possession of the property, and uhere the applicant is 
still resisted or obstructed m obtaimng possession, the Court may 


(1) Uma ShanI.aT i Kalka Prasad, C A Han Mohan v Baburali, 21 C 715 (1607) 

VI (1SS3) the two former cases have recently be<n 

(2) ILrom Singh r Inluani, 0 A. 2G0 oiciTuW >n ^lahadeo i Janu, 30 B. 370 

(18s4) (l9l2),piMl 

(3) JuggobunJUu v Ram Chuoder, S C (C) Mangh v Debt Dm, 19 A. 468 (1807) 

5S4(1&S0), Juggobondhu r Pumanttnd 16 (0) Uiabicka Chum *> Madhab Gboaal 4 

(h 530 {I8S0) . NMirudJ n » Sayudur lUh C, ti70 (1870) , 4 C. L. R 55. 
nuiu.lOC I. J 2i0(l013) (7) MahaJio i Janu. 30 B 370 (F B) 

(4) Gopal ( Ktuhnanio 2.'. B 275(|9uu), (1912). 14 Bom L. U. 115. 

Mills bo ti Parasbram, 25 B. 359 (inQO) , (8) Ghulam r DwarbA, IS A. 30 (JS'15) 
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also, at the instance of the applicant, order the judgment 
debtor, or any person acting at Ins instigation, to he detained 
in the civil prison for a term which may extend to thirty days 

Obstruction of decree holder or purchaser —These and the following 
inks have been icmodtUed These two rules applied under the last Code to 
applications made by the decree holder (1) only but now to appbcations both by 
decree hoi lor and purchaser thus embodying the provisions of sect 334 of the 
last Code The preceding Code did not make it obligatory on a decree holder 
who was obstructed to pursue Ina remedies under these jrovisions Anl it 
was accordingly held that the failure on the part of plaintiff to avail himself 
of this summary remedy did not bar a suit (2) JIorco\ cr it was held that there 
•was nothing to prevent the decree holder or purchaser who had been obstructed 
from making a fresh application for delivery (3) The omission to have recourse 
to the provisions of the former Code did not it was held preclude a person from 
instituting a suit to recover possession or making a fresh application for delivery 
An order under tl o fotnicc section passed, agamst a person who had at the 
instigation of the judg nent debtor obstructed a decree holder has been held 
not to 1 at a suit (4) A decree for partition is a decree for possession and the 
ink la not icndeicd inaj ilicabk by the fact that the person obstructing claims 
to bo a muigcni tenant (Q) Ev cry obstruction must be cause I cither bj the 
julgmcnt debtor or claimants at lus instigatiou by persons who have no real 
interest in the property or by third partus claimants The present rules deal 
with the first two cases and tl 0 next with the thud (6) The effect of the remodel 
ling of the rules is as follows Sects 328--330 of the last Code applied to decree 
holders only and sect 334 to obstruction of purchasers The provisions of 
those sections arc incorporated m ir 97 and 98 which applj m favour both of 
tl e decree holder and purchaser and against the judgment debtor R 99 applies 
m favour of the same persons but against persons other than the judgment 
debtor This rule which incorporates the portion of sect 33D vhich dealt vnth 
the purchaser modifies sect 331 Tho provisions as to trying the claim as a 
suit with the resultant appeal are omitted But all partie'* except the judgment 
lobtor have a right of suit under r 103 Lastly rr 100 101 and 103 which 
incorporate sects 332 and 335 deal with tJio d sposscssion of third parties Tho 
f rmer section dealt with dispossession at tho instance of the decree holder and 
the latter -with dispossession by the purchaser Both arc now dealt with together 
The Judge should fix a day make an inquiry on taking evidence and if he directs 
that the property should be dcliv ered in whole or in part should order that posi>es 


(1) It re n beo MabUb Knomarco 10 
W 1 02 (18 3) 

(2) Balrant SanUram t> Babaj Ina ct, 8 
B r02 (1884) SCO Jugaolun Towarco v 
Bald o \ack 3 \gra lO'* Trmbak v 
Narajan SB 4S1 (1834) 

(3) Jtuthia t Appasami 13 M C<>t COO 
(ISJO) wl cl also I ala 7 II tl a kectof 
appcil as to 1 cl ace also Cov nJa Na ri 


Jveaava 3 M 81 84 (ISSO) 

(1) Bisbea Dyal Singh v Sagar Sngh * 
OWN 311 (l&OC) 

(6) Gopala V lowandcB 10 M 127(180“’) 
(0) Got nda Niir o Krsara 3 Jf 81 St 
(1880) approved m Rftdba Gob nd t Bag 
himath 18C L J 133 (1913) Salam a t 
Mart 3 ava If « n 711 (183 ) 1 •connalh 

IWyt Clfi II rj S \V U 398(1 Hr?) 
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sioubc gucn m ouc or otlicr oJ tlie \*»js mentioned m tlic Code (1) lt}iasl)ccu 
Lcid that this rule should bo read a\ith r 95 (2) These and the following sections 
in tho former Code ha\c been held not to apply to proceedings under the IJaiu- 
latdar s Act (3) 

“ Is resisted " — ^Thcrc is of courso no indication as to tho nature of the 
resistance or obstruction, but there must be sonu: o\crt act of opposition to the 
Court’s officers on the part of some one who is actually present (4) 

“ Possession " — Tiia term m this and the next rule has been held to include 
constracti%c and symbolical as ^vell as actual physical possession Possession 
of immo\ cable property is not the less real or actual because it is enjo^ ed through 
tenants, scr\ants, or members of one a family (5) The same was held as regards 
sect 335 of the last Code, (6) the proMsjona of which arc incorporated mrr 97, 99, 
and 100 

Llmitatioii — The resistance or obstruction tefened to is that mentioned 
as forming the subject of the complaint, and limitation is not nccessanlj to bt 
computed from the date of first obstruction (7) Pot the limitation is one which 
gONcrns a cause of action arising out of a particular resistance or obstruction (S) 
Further, the period mentioned is important only as the limit jircscribed mtlun 
which the judgment creditors may by aittuc of this rule brmg what is m effect 
an action of ejectment against a stranger without the expense of a regular suit 
Other proceedmgs may be taken against a judgment debtor in execution witliiu 
tho period prescribed from the last application of the kind cacu though not 
instituted within thirty dajs after a wrongful obstruction (9) \n oppUcation 
must be brought within thirtj days of the obstruction but where according 
to the former procedure under sect 331 the application was i.oa\etted into a 
suit, the rights of the parties had to be decided as if an ordmaty suit for possession 
had been instituted by the decree holder against the defendant (10) When 
litigation under that section was pending, the proceedings in e\ecution were 


(1) boo Brojo Mobua Sutputty v ShovUa 
Monco, 8W R 70(1867), Sbadboo t 
Bbuggoo Lall, 12 B' B. 03 (ISCO) 

(2) Ivuppana e Kumu'a, 3t SI 450 (1910} 

(3) Ivasam Sahib i 13 B S52 

(ISsS) 

(4) Msaebarant t hsUrctunl, 2d B 478 
4S5, 4S0 (1901) Sco Illababir pTsMil r 
I’ariaa, 14 A 417 (1892) 

(5) Uanebaram v FaLir Chsnd, 3 Bon I> 
JJ 53(1900) ptTtur Wbitwortb, J , (li:,scnt. 
boMing possPs&ioQ ui the nest nilo u Itnulcd 

, to actual pbjgicsl possession, &n<l dooa not 
cjitcnil (o f be possess ou of », landlord tbn>nsh 
lin tuiaots. 

(tl) Brajabala Don t: Ourudos Muo(llc,33 
a ^S7(^ •CK) 

(7) ItaiuascLm rUbi i Dbarwa>i\a, o 


M 113 (1831) as to thu lueanio" oi term 

month and exclusion ot line's of disposscs 
6iun SIC Dud I V Balganda S Bom. U C It 
V C J 3o{lbOS) 

(S) r^onim Das i Uazun Lull 13 4 .33 
(l$9o) 

(9) Uunkur Smgb r MaObu ILall, 21 tV It 
147 (lS-4) 

(10) '^omdcT V lUmcbuudra 18 B. 37 
(1892) 

(11) Aaruj-an v bone, 24 B 34d (1S09), 
s. c., 1 Bom. L. It 846. 

(13) Sbimiu e Sorosi-atibai, 20 B 175 
(lb91) As to sdicrso possession sco Knsb 
nsji r Kashibai, 30 B JJ3 (J..Od), tai 
tksoussol fur default, borul Cboodr* r Tomu 
fYosod ftsf. .4 C, 4Jl (|J07J , Konj Debatj 
c Kandb Broshad. 0 (J!. L. J 3ii2 (1^J7) 
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did uot, it -was Udd, prevent the losing partj ftoin bringing a ugulai suit (1) As 
regards, however, the present amended procedure, see next rule A suit lies 
under r 103 post 

“ Detained in the civil prison It was thought that the previous cx* 
pression, “ cojmni^ the judgnicnt ddAor or such d.her person to jaxl,” was mis 
leading as raising questions of diet money as in the case of tivil impiisonment 
for debt The language has, therefore, b^n altered to render it cleat that the 
provision relates to conviction of an ofteiicc m contempt of justice The words 
“ without prejudice to any proceedings, ’ etc , in the former sect 330, have 
been omitted, though presumably the law remains the same m this respect 

] 99 Vihere t]ie CouH ts satisfied that the lesistaiice or 

«es; 5 to™<i or obstruc- obstruction Was occasioned by any person 
tion by bona fide claim- (other than the judgment-debtor) claming in 
good faith to be in possession of the property 
on his own account or on account of some person other than the 
judgment debtor, the Court shall mahe an order dismissing the 
a'p^ication 


Object of rule — Ike object of the conesponding and siimlu piovisioQS 
111 the last Code was so far as possible, to picvent the ongmatmg of a succebsiuh 
o! suits It was desired that a igbt should be determined dually m continuation 
of an original proceeding and not by fresh proceedings (2) Tins section, as the 
last, was Umited to apphcation by the decree holder (3) but now includes 
orders made on the application of a purchaser agamst a person other than the 
judgment debtor (4) A iierson m whose favour an order under sect 335 had 
been made could not claim the benefit of the former section (6) As to the 
amendments, cide post 

" Court ” — A Superior Court might, it was held, for sufficient cause tiaushr 
'1 claim registered under the former section to a Subordinate Court for trial (C) 

“ In possession ” — See next paragraph 

“ An order dismissing the application ” — ^Under the last Code the clauu 
i\aa legisteied as a suit, and the Court investigated the claim as such It tbtu 
oideied or stayed execution of the decree The order had the foict of a decitc, 
and was appealable as such No question of title between the plaintiff and his 


(1) Bern Praaad v Laefunm Prasad 4 A 
131 (1881) 

(2) Sithalatshmi v Vythilmga 8 M 618 

(1SS4) la Qonesli Persbad v JyLeskuD 1 
A K C n 218, the sectioQ nas held inappli 
cable to tbo case pot m possession 

( f laud under a oeciee 

(3) Bubal femg^^owclhry t Biban Lai, 
1 B L It 200(180^ See Mahabir Pcishad 
V Parma 14 A 41V (1892) lu which tho 

s 1 1. of tin, setUou lAwuxtatnled u[(on 


(4) See as to tlus \nd s 47, Jathavodan k 
K unchu 30 M 72(1900), andaatotboeamo 


account, see Jugol Kial ore v Ambtia Dobi 
16C W N 882(101.) 

(6) fannath Ghosh v \ni oUa 1 rosad Boy, 
1C. W N 102(1890) 

(0) & llialaksmi t \ j Ihilu S M S-iS 
(1884) 
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judgment debtor requiting tlic decree ogauist tbcin to be jcoptacd tould be 
adjudicated upon The issues wbich projicrly arose in an inquiry were wbetber 
the person obstructing was in possession on liis oim account or on account oi 
some person other than the judgment debtor (1) The word “possession” 
was not Umitcd to actual physical possession, but included also constructuc, 
such as by a tenant (2) Iho u>suo which arose was one between the decree- 
holder as plaintiQ and the claimant, that la a person other than the judgment- 
debtor 

Under the Code o( 1877 the claim bad to bo inxcstigatcd as if a suit bad 
been instituted under sect 9 of the Specific Belief Act The powers of the Court 
were thus strictly limited to an inquiry into the question of possession (3) 

The Coda was amended by sect 52 of Act XII of J879, the provisions of 
which were re-enacted in the Code of 1882, and the power of mvcstigation was 
enlarged The investigation was not limited to the fact of possession Any 
question of title atismg between the contending parties m connection with their 
right of possessaoii might be finally determined m such investigation as m an 
ordinary action of ejectment The order, whether for executing or for stajiug 
execution, had the force of a decree determiniDg the title and the right ol posses- 
sion The plaintiff was not forced to a fi'csb amt or had a right to himg a fresh 
suit if the decree was against him (4) Where possession was shown to have 
btcn with the plaintill the defendants were not, without showing title in them 
bcl'es, at liberty to impeach the plamtifis title or to set up a juj fcrtii Tbt 
onus of proving a better title tbin the plaintiff’s rested with them, and they 
might prove tlwit title us a defence (5) A Court executing a decree wae thus 
given a special jurisdictiou which enabled it to try a claim of which the value 
of the subject matter fell below the pecuniary limits of its ordinary jurisdiction (6) 

It vvill bo observed that considerable amendments have been made in the 
present rule Under the first paragraph of the former sect 331 the claun was 
to have been “ numbered and registered as a suit between the decree holder as 
plaintiff and the claimant as defendant ’ Paragraph 2 under which the Court 
had power in investigation of * the like powers ’ as if a suit for the property 
had been instituted by the decree holder against the ilaimant is omitted, vs 
niso the tluid and fourth paragraphs under which the Court passed an order 
executmg or staying execution which had the force of a decree, and vvas subject 
to the same conditions as to appeal The words * with the like powers ” were 

(1) Mahoined IbuL v BahoUppJ 27 B 032 (1890) Cbniiisanii PiUai i hj-iabai 

302 (1003) , s. c , 6 Bom L B 2oi, Jist rUtat 3 31 101 (1881) 

MouLiVtau t Gon Kbaa, 14 D 02? (IbOO) (4) Mabjp Rai t lUi 27 A. 4 jJ 

which was a case between a decree bolder (19(Ki) , Moaia Khan e Gon Khm ^upra , 

and a poreon rcsteUng execution clainuog Ba^jirao v iatcaing Shahaji 22 R 907 

under a lillo adeerst to tho jud^uxcut debtor, (1890), hlanchamiu v Eakirchand 20 B 
wboro obrwudy the question of title as 478,481 (1901) 

between those parlies ni-ccssanly tequitcd (5) Bapujirao v FaUhsing 22 Ih 967 
decision in that case (1890) Sc© as to Onua, lUkhal Cbimdcp 

(2) Mancbarani c laUfchand, 25 B 478, Mumlul v Watson, lO C 50 (1883) Man 

s c^3 Bom L.lt.5sj. As tonatureatidtcftns chaxam v Fahirchand. 25 B. 478 (l&Ol) 

of tcnaQcj, SCO Talib Hossem t Gootoo (8) Silhalaksmi r Yythiliaja, 8 IL 518 
I’et^d 20 \V It. 57 (1S73) (1^). See Ktlima r Naman Kutti. 13 M 

(3) Muula Khan e Gon Khan, 14 B ti27, o2(b 522 (I89ti) 
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held to meaii that the Court has the same powers for euforciiig the attendance 
of parties and witnesses, etc , as it has m a suit (1) as regards appeil A refusal 
to number and register the claim was held to amount to the rejection of a plaint, 
■ . leen dissented 

but the order 
the force of a 

^ _ _ sect 9 of the 

Spcci&c Relief Act, were in the nature of a fresh suit, and, therefore, an appeal 
lay (5) The Court to which an appeal lay depended on the •value of the claim 
and not that of the origmal suit (6) 

Now the Court, under the second clause of r 97, ante, is to investigate 
“ the tnaUer ’’ If the obstruction is caused by the judgment-debtor, the ordtr 
under r 98 la that the applicant be put in possession If the obstruction is 
due to the bona fide claim of a third pattj , the application is dismissed under 
this lule It 13 not stated what the scope of the inquiry in the latter cise is to 
be. Presumably, however, it is to be of a summary character, even if it is not 
limited to the question of possession For now a right of suit is given bj r 103 
to persons against whom orders are made under the present rule Xheir position 
13 theieforc assimilated to that of patties against whom orders arc made under 
IT 98 100 and 102 to whom a tight of suit is given b> t 103 of this Order 

s 332, 100 (1) ly/tete any person other than the judgment debtor 

O/sposscssion bij de- IS dispossessed of property 

cree*aoid<r<jrpj/rtA«e/- ]ioi^cr of a decree for ilie fossesmn of such 
'pio'perty or, wlieic such froyerUj has been sold m execution of a 
dectee, hy the 'purchaser thereof, he niay male an application to 
the Court complaining of such dispossession 

(2) The Court shall fix a day for investigating the matter and 
shall summon the parly against whom the application is made to 
appear and answer the same. 

333 101 Whieie the Cowl is satisfied that the applicant was la 

Bond fide claimant to possession of the pioperty on his own account 
be rcstoied to possession qi on ftccount of somc persou othu than 
the judgment debtor, zt shall dnect that the apipheani he put into 
possession of the pioperty 

Scope of rules — The preceding rules refer to a resistance oflered in the 
course of delivery of possession in execution, whilst these rules refer to a sub»c- 

(1) Sithalaksmi v Vytlulinsa, S VI 648 030(11107) 

5.^(1884) (4) Lalav ^awian 31 B 392 (iSJ^) 

(2) FowncIroDohlUitutt Rani Joj^odiali (6) I»asir All l-aUr v Moher Ab — 

wan. 14 C 234(1830), Gopala t> Icmaadca 830(189o) _ 

1(1 M 127 (1392). BaranagoroJutolACtoij, ( 0 ) Mo ilaWuin t Con JJun U B ' 
LU V Raj Kuwar. 13 C U N 7JI()J0J) (Jh90) Jvalmve 13 

(3) t J Bom L. R (I8J0J 
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HUeiit MZ to tlio c^Lllt which ari'ic as to the result of the <loh\orv 

of possession, (1) amlgnc au applicant a right of contesting, without instituting 
a separate suit, the decree holder’s or purchaser’s right to disjiosscss linn (2) 
Vs to dispossession by purchaser, the rule thus incorporates that portion of 
sect 33 j of last Code It was hcldthat if m execution of decree a claim made h} 
a third part} in possession is rejected, he should either bring a regular suit or 
wait until he is dispossessed, and then apply under the former section or bring a 
separate suit, or he might do both (3) See as to regular suit, which is now dealt 
with by r 103, post, otthis Qtdet, eases cited (4) In a suit instituted under that 
rule the judgment and the decree lu the original suit are not admissible in 
c\idcncc(3) hero the judgment creditor obtained an order for possession 
prior to the death of the judgment debtor, it was hcldthat there was no necessity 
for him to bring any other jicison on the record between the date of that order 
and the date on which the order was executed (6) The rule applies to possessory 
actions (7) ll’hcrc in execution a person not a part} to the suit is dispossessed, 
his dispossession docs not giac bun a cause of action within the jurisdiction 
of the mamlatdar This rule applies (8) This rule does not apply wlicre sect 47 
does (9) It does not apply to a case where the execution of the decree has been 
transUrred to the Collector and he has acted under the powers conferred on him 
by the Local Goacrnnient Board under sect 70 (10) A person is none the less a 
judgment debtor because he may have acquired an interest subsequent to the 
date of the decree passed against him (11) 

Procedure —The Court should first examine the applicant in order 
to determine whether proceedings under this rule will he or not, (12) and if it 
appears that the applicant was a patty to the decree, (13) or that ho is still m 


( 1 ) Bubca Dj-al Singh v Sagar Smgb, 2 
C W N 311,314(1800) See Ram Chandra 
Subraov RaT]i,20B 3j1 3j 3 (1895),«IiKh 

with the 6ub]cct of dispossession, as 
also does Slancharam t> Fakir Chand 3 Bom 
L R 53 (1900) 

(2) Mahomed Ansur t Prokash Cbunder 
Sha 8 W R 3 (1867) As to limitation, see 
Art. 165, Sch. U, Act XV of 1877, and 
transfer where tho Court is depnTcd of 
]unsdictioa pending proceedings, Kalco Doss 
Ncogy V Haro Nath Boy Chowdhury, 3 
W R 5 (I860) . and withdrawal of applica 
tion, Sabbaramien v Ponunsawmny Cbetty. 

S^LU C R 293(1870) 

(3) Fergusson r NilLomul Lahine, 23 W 
R. 270 (1876), Kishcn Sundup t Pukoer 
ooddeen, 1864 W R C1(I8G4), Galabhai p 
Jmabhai, 13 B 213 (ISSS) 

(4) Ayyasami v Sarmiya, S 31 82 (1884) 
[limitation! , approved in Maindi Sardat v 
Gorachand, 10 C W N 071 (1912), and 
Maula BaVsh v Bliaba Sundan Dssya, 19 


C I, J 187 (1913), Ram Narain Dutt p 
Annoda Frosad Joshi, 14 C C81 (1887) [mis 
joinder] 

(5) Dbani Kalwar v Bu] Bhukan Roy, 1 
OWN dxxxT (1897) 

(6) Biyyakla v Fahira, 12 M. 211 (1889) 

(7) Bn>hmo3IoycoDabcev Burknt Sirdar, 
13 W R 264 (1870) 

(8) Ram Chandra Subrao v Ravji 20 B 
351 (1895) 

(9) Imdad All v Ja.fia Lai, 17 A 478 431 
(189o) 

(10) Ragho V Hanmati, 15 Bom L R 369 
(1913) , 37 B 483. 

(11) Shnpati V Piraji, 9 Bom. L K 1018 
(1907) 

(12) ObhoyChumDeyr RaiendroCoomat 
Chose, 16 \V R 283 (1871) 

(13) Ram Gopal Chnckeibotty t Poomo 
OmndcrBamierjee, 12 W R. 475(1869). See 
Uuree Kiahore r Kateo Kuhoxe, 8 17 It 111 
(1867) 
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held to meau that the Court has the same powers for ecforcing the attendance 
of parties and mtnesses, etc , as it has m a suit (1) as regards appeal A refusal 
to number and register the claim was held to amount to the rejection of a plaint, 
and nas, therefore, appealable, (2) though these decisions ha^c been dissented 
from (3) Where a claim was registered out of time no appeal lay, but the order 
could be objected to in an appeal from the final order which had the force of a 
decree (4) Proceedmgs taken after a decree for possession under sect 9 of the 
Specific Relief Act, ivere m the nature of a fresh suit, and, therefore, an appeal 
lay (6) The Court to which an appeal lay depended on the value of the claim 
and not that of the origmal suit (6) 

Now the Court, under the second clause of r 97, ante, is to imestigato 
” the imlter ” If the obstruction is caused by the judgment debtor, the order 
under r 98 is that the applicant be put m possession If the obstruction is 
due to the honajidc clauu of a third part), the application is dismissed under 
this rule It is not stated what the scope of the inquiry in the latter cise is to 
bo rresumably, however, it is to be of a summary character, even if it is nob 
limited to the question of possession For now a right of suit is giv en bj r 103 
to persons against whom ordeis are made under the present rule Their position 
IS therefore assimilated to that of parties against vrhom orders arc made under 
It 98 100 and 102 to whom a right of suit is given b) r 103 of this Order 

. 100. {1} Whete any person otlier than the judgment-debtor 

Disposscss/on btf de- IS dispossessed of immoveable pioperty 
wi-auMtt or purchaser Jiclder of a decree for the 'possession of such 
pioperty or, wheie such properly has been sold %n execution of a 
decree, by the purchaser thereof, he may male an application to 
the Court complaining of such dispossession. 

(2) The Court shall fix a day for investigating the matte? and 
shall summon the patty against uhom the application is made to 
appear and answer the same. 

101. Whete the Court xs satisji(d that the applicant iias in 

Bond fide claimant to pOSSeSSlOn of the ptopdltj OU hiS OWH aCCOUIlt 
be restored to possession qj. qj^ accouufc of soinc persoji othei than 
the judgment-debtor, it shall direct that the applicant he put into 
possession of the property 

Scope of rules. — The piccedmg rules refer to a resistance oifeied in the 
course of dcluery of possession in e^cution, whilst these rules refer to i subsc- 


(1) SithaUksmi v VyUnlmga, 8 3f 648 
550(1884) 

(2} Foniadro Dob Railut f llani JugoJisb 
wan, 14 C 234(18SG), Gopalaw Ferosudes, 
1631 127 (1862), Uarana^oroJutolactoiy, 
LlJ V Itaj J\.uiuar, 13 C M N 724 (1002) 
(7) lisliuu t Itauicbaiiiba, 0 Bum L K 


036 (1007) 

(4) Lala v 21 B 302 (16Jo) 

(5) Nasir All Takir v Olebcr All, 22 C 

830 (lS9o) . „ 

(6J ilouJaLlim i- GoO Kban, J4 B 
(I8J0), Ivilima t Niiman Kulti, 13 31 .>20 
(1820} 


1 IRsT ‘'ClIKn 

O 21, r 101 
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<iuent ata^e, \iz to the c\ciit winch may aruic as to the result of the <lcli\cry 
of possession , (1) and gnt, au applicant a nght of contesting, without instituting 
a separate suit, the decree holder’s or purchaser’s right to dispossess him (2) 
\.3 to dispossession hy purchaser, the rule thus incorporates that portion of 
sect 33 j of last Code It was held that if mctccution of decree a claim made bj 
a third part} in possession is rejected, he should either bring a regular suit or 
wait until he is dispossessed, and then apply under the former section or bring a 
Separate suit, or he might do both (3) See as to regular suit, which is now dealt 
with by r 103, post, of this Order, eases cited (4) In a suit instituted under that 
rule the judgment and the decree m the original suit arc not admissible in 
caidcnce (D) Where the judgment creditor obtained an order for possession 
prior to the death of the judgment debtor it was held that there was no necessity 
for him to bring any other person on the record between the date of that order 
and tbo date on which the order wasciccuted (6) The rule applies to possessory 
actions (7) Where m czccution a j>crson not i part} to the suit is dispossessed, 
his dispossession does not give hmx a cause of action wthm the jurisdiction 
of the maralatdar This rule applies (8) This rule does not appl} where sect 47 
docs (9) It does not apply to a case where the execution of the decree has been 
transferred to the Collector and he has acted under the powers conferred on him 
by the Local Gox eminent Board under sect 70 (10) A person is none the less a 
judgment debtor because he may ha\c acquired mi interest subscquint to the 
date of the decree passed against him (11) 

Procedure— The Court should first cxainine the applicant in order 
to determine irbethcr proceedings under this rule will he or not (12) and if it 
ippears that the applicant was a part} to the decree (13) or that he is still in 


(1) Bisbeo Djwl Siagli t &>5»r Sugb, 2 
OWN 311,314(1890] Sco Ram Cbaodra 
Subraov Ravji.SOB 351 3o3 (189S), vbicb 
deals with tho subject of dispossession aa 
also docs Jlancbaram S' Fakir Chaod 3 Bom 
L R 68(1900) 

(2) llahomed Ansur e Frokash Cbunder 
Sba,8\\ R 8(1807) As to limitatwn, soo 
Art 103, Sch. II, Act \Y of 1877 and 
transfer where the Court is deprired of 
jurisdiction pending proceedings, Kaleo Boss 
Rcogy V Haro Nath Roy Chowdhury 3 
W R 6 (18Cu) and withdrawal of applira 
lion, Sabbarannen tJ lonuosawmny Oietly, 
5M U C R 298(1870) 

(3) Fergusson x NULomul Lahino, 23 W 
R 270 (1875), Kishen Sundur v Fukoer 
ooddeen 1804 W R 61(1801), GuUbhai r 
Jmabhai, 13 B. 213 (18SS) 

(1) Ayyasami v Satmiya, 8 M 82 (1884) 
[limitation] , approved in Maindi Sardar v 
Goraeband. 16 C W N 971 (1912), and 
Mania Baksb v Bhaba Sundan Basra 19 


C L J 187 (1913), Ram Narain Butt V 
Vnnoda Frosad Joshi 14 C CSl (1837) [mis 
jomder] 

(5) Bhani Kalwar v Birj Bhutan Roy 1 
OWN dxizT (1807) 

(6) Bi^akka v Fakira, 12 M. 211 (1889) 

(7) BrohmoMoyeeBabcei Burkut Sirdar, 
13 W R 204 (1870) 

(8) Bam Chandra Subrao v Ravji 20 B 
351 (1895) 

(9) Imdad ill v Jaym Lai, 17 A 478 481 
( 1895 ) 

(10) Itagbov llanmati, 10 Bom L R 389 
(1913) . 37 B 488 

( 11 ) Shripati 0 Ptraji, 0 Bom L R 1018 
( 1907 ) 

(12) ObhoyCbumBoyv Rajendro Cbomar 

Ghose, 161i R. 283(1871) 

( 13 ) Bam Gopal Cbockerbutty r Poorno 
ChanderBannerjee, 12 W R 475(1809) 
Ilurco Kiahore r Kaloo Kishore, 8 W p 
( 1867 ) 
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1>0’ e- ion,{l) 01 m receipt of rent from the jadgment Jebtor,(2) the apphcatxOa 
abould berejecterl, but not on the ground of po 'ea-iontf the parties are aseed 
that the applicant has been de^poa eased (3) nor on the ground that the applicant 
had not on/inall} obtamedposat aionmastrictlvlegalmann<=r (4) ItiasuScient 
if it should appear that the paitT, though not in personal occupation, irua m 
possession bj receif t of rent , (5) or as mortgagee, or as mortgagor throaga a 
mortgagee in poaaesaion (6) and has been dispoasesaed under the decree or under 
colour of it A mortgagee from a tenant la in po a£«.aion on tia own 
account (7) A member of a joint Hindu family, however, cannow «ay that he 
is in possession of anv particular portion of the jomt family on his oth account, 
his possession being that of the family (fl) 4. party dispossessed under colour 
of a decree to •which he -was no part} is entitled to an investigation and to an 
order if his title is established (9) If the claimant was in posscssioD, though 
without a good title, he cannot be di-.poasesscd in execution of a decree agains*^ 

4 third party to which he was no part} On the other hand if the party against 
whom the derreo was obtained was id possession, though without a good title 
no [*<-rson not m actual possession or receipt of rent can resist eitcution (10) 

1 hf onus H on th»' applicant (U) The order under r 101 decides the queutiou 
of po«» siion and is made dependent on the result of the suit to establish tbe right 
If IS therefore unneeessar} to sue to have it cancelled (12) If there are several 
ipplirat onsearh application should be tried separately (13) It n> incumbent on 
the applicant to prove whether or not the judgment-debtor was m po» e aion 
at the date of the ‘•ale and the onus is not di'cLargcd by mere proof that he 
was in possc-^tion -if some time antecedent to twelve years before the «air (li) 


H) Kitho N/iraia Suigh v Protitp Chuiwlt r 
Jltir oah 12 W R 2^J (1SC3), BuUon 
K^<tf r TuHSudack Hrsaein, 22 W R 103 
fJ87l) 

(2) Rj-ajaUIat Ounj<Ufl 33 C 487(1900) 
(3; Juiro Kajukc v lasur niundcr Bo^ 
17 tv K 375(1872) 

(4) Obho^a Lbum Dev i> Itajendro 
( ^rnvrGhoac 22 W R 409(1874) 

(5) Uh>Tab Sucarv bbani Manjee 15 W 
It "0 (1871) Banec ^la Uiub Dutt v Nun«l 
IjiII Mr locmciar 22 \V R 123<I874) 

(f) tasuf xili t Asgur xUi, 20 W R 373 
(1877) JiatjD^tushed m Kcdar ^aUt v 
Sadvy ( Jiandra, 1 J C L J 13 (1014), pott , 
Shall u(i (lui t Lochan Smgb 2 94 

(1878), aa to recovery of posscawoo hy 
morigagrv ecoBhAajit' Va)lal'hDa5,2BoiD 
11 C R 200 (1S&4) and cliapca^easioa by 
jnort{,' 0 g€c of jotf Tarakant 

Banmrjeov l*u/ ^ A 

479. 46> (JbCC) 

(7y,.v,cdM ^ 

C J J 13 (lOl ' 

(ft) Coou rj 
718 (IM'* 


295 (1909) The former ca»® has been roctatJy 
disluigtuaheil in Radha Gobmd t Ragha 
natb, 18 C D J J3S (1913), foUowms 
GonndaXairi Kesara,3M Sl(l&sO) And 
see Sfaeik Abdul ti Jadunandao, l8 C L J 
344 (bo cannot ahenato a partjcnbr abare) 

(9) Hassan All r Aaib 4hmed, il R li 
)46 (1869) 

(10) Sbarada dXojre r Nobui Chun ter, 
inr R 2^ (1809) 

(11) ilahomed Aruur v Profcash ChiinJer 
Sha S W B 8 (1897) , IVoodoy Taro Chow 
dhrooit' Khajah Ahdool Gunco, 12 ly R iC 
(1SC9) , Ju Joo Aath Suigh r Kalee Perehad, 
14 W R 358 (2670), Bnndabun Cbunlor 
Roy V Taro Chand Bannerjee, 20 IV B 114 
(1873) , aa to objecUon that decree u barrvd, 
fcce dfohcah Chun Jer v Chundro ^foneo, 9 IV 
R 480 (18CS) 

(12) Ayjaaanu v Samya, 3 31 82, S3 
( 1884 ) 

(13) SharoJa 3fo)eo r Nobin ChumJer, 11 
\\ R 2o5(1689J 

(14) Nasiruddm ( Sayudur Rabsias, 19 
0 J J 2oO (1913). 31ohinia CJiundir v 

» CLunJer. P t , 1(» 0 473 (lts8) 

/ 
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possession, (1) or in receipt of rent from the judgment debtor, (2) the appbcation 
should be rejected , but not on the ground of possession if the parties are agreed 
that the applicant has been di>>po8sesscd,(3) nor on the ground that the applicant 
had not ongmall} obtained posse'^ionin a strictly legalmanner (4) ItissufBcieiit 
if it should appear that the patty, though not m personal occupation, was m 
possession by receipt of rent , (5) or as mortgagee, or as mortgagor through a 
mortgagee in possession (6) and has been dispossessed under the decree or under 
colour of it A mortgagee from a tenant is m possession on his own 
account (7) A member of a joint Hindu family, however, cannot say that he 
IS m possession of an) particular portion of the joint faiml) on his own account, 
his possession being that of the family (8) A party dispossessed under colour 
of a decree to which he was no party is entitled to an investigation and to an 
order if his title is established (9) If the claimant was in possession, though 
without a good title he cannot be dispossessed m execution of a decree against 
a third party to winch he was no part) On the other hand, if the party against 
wJiom the decree was obtained was m possession though without a good title, 
no person not in actual possession or receipt of icnt can icsist execution (10) 
2hc onus IS on the applicant (II) 3 he order under r 101 decides the question 
of possession and is made dependent on the result of the suit to establish the right 
It IS therefore unnecessary to sue to have it cancelled (13) If there arc sev oral 
apjilieations each application should be tried separate!) (13) It is incumbent on 
the applicant to piove wlietlier or not tbe judgment debtor was m possession 
at the date of the sale and the onus is not discharged by ineie proof that he 
was m possession at some time antecedent to twelve years before tho suit (14) 


(1) Kaleo Narain Singh v Pcotap Cliundcr 
Barooah 12 W E 231 (1863), Button 
Xooer t Tussuduch Hosscin 22 W It 103 
(1874) 

(2) Brajdlulav auruda8,33C 487(1000) 

(3) Judoo Ivapalce v Issur Chundcr Roy 
J7 W R 375 (1872) 

(4) Obhoja Churn Dey o Rajendro 
Coojuar Ghoso, 22 W B 400 (1874) 

(5) Bhyrab Sircar v Sham jJfanjee, 25 tV 
R 70 (1871) Banco Madhub Dutt v Bund 
I-all Mojoomdar 22 W R 123 (1874) 

(C) Asgur All V Iflgor All, 20 \V B 373 
(1873) iliatmgwshcd la Kcdar Ifatb v 
Saday Chandra, IJ C L J 13 (1914), post, 
bhaC ud <lin v Lochan Singh, 2 A 94 
(1878) , as to recovery of poasossion by 
mortgagee, sco Bbikaji v Vallabb Das, 2 Bon 
H C R 209 (IS04) , and dispossession by 
tnortgageo of joledar in execution, Tarabant 
Bannerjeoo I'uddomoueyEoasee, lOM I A 
470. 485 (18C0). 

(7) ^cdar ^ath v Saday Chandra 19 
C I J 14(1913) 

(8) Coover] Ilifji i Dcwfccy Biuja, 17 B 
718 (18^3) Sanl^r i filadan, 14 t \V B 


203 (1909) TJie former ease has been recently 
distinguished in Ba lha Gobmd v Bagbu 
natb 18 C 1/ J 138 (1313), following 
GonndaNairv Kesava, 3111 81 (1830) And 
see Sbcib Abdul V Jadunandan, 18C I< J 
344 (bo cannot ohenate a particular share) 

(9) Hsssan All v Naib -thmed, 11 W B- 
140 (1809) 

(10) Sharada Moyeo i Nobm CJiunler, 
22 IF B 2SS (286!?) 

(11) Jhihomed Ansur v Prokash Chundcr 
Sha 8W R 8(18(57), Woodoy Tara Chow 
clhrantu Khajah Abdool Ounce 12 VV R 1(3 
(1809) > Judoo Nath Singh v Kslee Pershad 
14 W B 353 (1870) , Bnndabun Chundcr 
Royv Tara Chand Baunerjec, 20 W R 114 
(1873) . as to Objection that decree is barred, 
SCO Mohesh Chundcr v Chundra 'Monco, 9 W 
B 480 (18C8) 

(12) Ayyasami v Soinya, 8 3f 82, 83 
(1884) 

(13) Sliatoda Vloico v >ohiQ Chundcr, 11 
W It 205(1880) 

(14) Nasjruddin v Sayudur Rahman, 10 
O J J 200 (lOlO), Moluma Cliundir t> 

P O.lWC 473 (lbbB) 
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No quebtiou of titlo cau 1)0 m\cstig<itcd m a proceeding under t 101 (1) It 
has been recently held that 0 IX r 13 » not applicahlo to a iirocctding under 
these rules (2) 

102 Nothing lu rules 00 and 101 shall apply to lesislance 
Huies not applicable to or obstruction tu cxccution of a decree for (he 

transferee hte pendente JJOSSCSSIOH of WimOlCahle property by 0 perbOU 

to whom the judgment debtor hts transferred the juoperty after 
the institution of the suit in which the decree was pas<icd or to 
the dispossession of any such person 

103 Any pait} not bang a judgment debtor agniist whom 
Orders conclusive sub au Order IS made under rule ys, lule 'i‘i or 

ject to regular suit jqj institute u suit to establish the 

right which he claims to the picscnt possession of the property , 
but, subject to the re^mlt of sucli suit, if am, the ordei shall be 
ooiiclusiie 


Object and scope of rules —Itulc 103 is the second paragraph of sect 333 
of the last Code The disposition of the rest of the section isasfolloa^s Obsttuc 
tion of the puichascr is dealt with b> rr 07 and 00 and dispossession uf a claimant 
other than the judgment debtor bj r 100 ante A power is thus given where 
an attempt has been made to deliver po3M>ssion (3) and there la obatruction or 
resistance, (4) to give, after inquir) (5) a summary decision which shall protect 
the public peace, prevent obstruction and ternuuatc the execution proceedings 
by determining wbat should be immediately done subject as regards claimants 
other than the judgment debtor, to the result of a regular suit (6) The rules 
arc designed for the protection and assistance of decree holders purchasorB {7) 
and third parties dispossessed , (8) rr 97 and 98 dealing with resistance bj the 
judgment debtor (as to which aee r 97 owfe) r 99 with resistance b\ third 
parties, and rr 100 and 101 vvnth third parties diaposst6Scd Vitrsoii it has 
been held is not bound to proceed under the (urincr s«<t J35 Ik might if hi 
chose at once bring a regular suit witliin the ordiinr} I'cnud of hinitation 
But if he did choose to apply for a summary decision and it was agimst him Im 
had to sue withm one jear from tlic time of the order (9) It was also held then 


(1) Kcdar ^ath V Saday Chandra, 19 
C L*J 13(1913) 

' (2) llari Charaa Chose V Manmolha ^aib 
Sen, 41 C 1(1913) 

(3) SbarodaPioshadMullichv RoyDbuo 
putSmgb 19 W R 219 221 (1873) 

(4) 3It Zahoorun II. Sj-adilahoined, I91V 
R 87 (1872), for if tho purchaser has hcca 
put m possuision peaceably Ibo Court lus 
nothing moro to do u execution , Sera a 
Muthussmi. 10 II 03 50 (l8bC), Snnath 
Ghosh Anaoda ProsadRoy. I C. W N 192 
(1890) 


( ) hco iluio Prosacl Roy t lUmLuur 
MiBsry Malia 24 W R 401 (1875), Mt 
ZaliooTun v hyad Mahomed supra 

(C) Mt. Zahoorun d Syad Mahomed ISW 
K 87(1872) 

(7) Ilwra Lall Bannerjee v Rajah Buroda 
Kant. 13 W It 455(18/0). 

(8) SooGoTuidBalvanto LaLshman, 18 B. 
522 (1893) [application for restoratioa of 
posseasion by jomt manager). 

(9) Protap ChunJer Cbowdhry r Broj Ull 
Sha^ B L. R F B C38 (18i>~) Seva 
MuUuasmi, 10 M 53 (lasG) , Mad 


[s ml 


[s S35. 
second 
para 1 
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wia notlilug to prevent a decree lioldei or purcliasei wlio lias lieen obstructed 
or resisted from making a fresb application for deb\ei> without making any 
complaint under sects 328-330,334(1) That case rvas, liowe\er, aubEc<iuently 
distinguished on the ground that it 'was one m T?hioh the purchaser "was resisted 
not by a third party but by the judgment debtor (2) The apphcation must 
be made within thirty days of the resistance or obstruction (3) The Couit 
was held not bound under sect 335 to pass any particular order, but only such 
order as may be proper m the cixcnmMances of the case (4) A purchaser at 
a Court sale of the interest of one member of an undivided Hindu family ought 
not to be put in exclusive possession of the whole undivided land by virtue of 
a decree agamst one co parcener only, (5) but only in joint posseBSion with the 
others (6) It has been bold that aymbolical possession does not amount to 
dispossession within the meaning of the former section (7) 

“ May institute a suit ” — Sec note, post, “ Conclusive , ’ and as to limita 
tjon (8) for such a suit, which la one year and Court fee, (9) see cases cited 

" Conclusive "—The rule contemplates an order agamst one party or 
the other and if an application is withdrawn, an order allowing the withdrawal 
IS not an order under this rule (10) The order is one which becomes final and 
ronclusive unless the patty agamst whom it is passed institutes a suit within 
a year and obtains an adjudication in hia favour ^Vbe^c the Court declined to 
pass an order, deeming it best that the purchaser should be referred to a separate 
suit to cnfoice his pui chase Articlcllof thcLiinitation Act had no apphcation (11) 

If a regular suit is not brought within a year the order acquires the form of a final 
decree (12) Though an order under this section is not appealable (13) it may 
be made the subject of revision (14) 


BuUoo Kooeree, 2 A H. C R 4,50 (1870) 
Muttra V Appasami, 13 M 504, 500 (1890) 
Wheio the purchaser has merely obtained 
lonnal possessioa he may sue for possession 
within twelv years Joggobundhu Witter v 
Pun anund Gossami IOC j30 (188J)) 

(1) Muttia V Appasami 13 VI 500 
(1890) land see also same caso whcia pur 
chaser is deeppo bolder] 

(2) Kesri Karain v Abul Hasan 20 A 305 
(1904), Knox, J , du&ttan^ 

(3) Limitation Act Art 107 Vinajakrao 
Amnb V Deorao Govind 11 B 473 (1887) 
[minor) 

(4) Zahooranv Mahomed WajicJ 18 W R 
87 (1872) 

(i>) Kallapai VenhatU'sh 2B 670(1878) 

(0) See Pugappa Shetti v Venkatramnaya, 
5 B 493 (1880) [explained m Balaji Anant v 
Gatvesh Janardan 5 B 4Q9 (1881)] Fatil 
Ilnn^ramji v Ilaham Chand 10 B 363 
(1884) N 

(7) Ibrahim Mnllick e Ramjadu RaVshit, 


30 C 710 (1903) Itisori Lall Goswami v 
LaU Shib Lall 1 C W N 343 (1897) 

(8) Bhifcu V Shujat Ah, 29 C 25 (1901 ) , 
MaLadev r Bah, 2C B 730 (1902) [assignee 
from mmor) Bhimappa v Irappa, 20 B HO 
(1901) 8 c,3Boin L R 594, Mecnidm 
Saib V RatetA Bibi 27 M 25 (1903) , Bango 
Vithal V Rikhi\adaa 11 B H 0 R IH 
(1874) 

(9) Priy* Pas v Vilayat Khan 22 A 3S1 
(1900) 

( 10 ) Bhikhav SakarlaJ 5B 440(1831) 

(11) Moerudin Saib V RaiesaBibi 2731 ^5 
(19(0) 

(12) Achutav Mammavu, 10 M 3o7 (I8S0) 

( 13 ) InRamNaramSahoot- ButidiPersliad, 
31 C 737 (1904). at p "41 tie nwtlir was 
held to fall under s 244 (now 47) and was 
therefore appealable 

(14) SheoraiSinghtiBanwanPoa^OA 172 

(1884), Sabiajit i Sn Gop»> 222 

(1894), Mt Zahoorunv Syud ilohomcU 18 
W B 87 (1872) (delay) 


ORDER XXn. 


Death, Marrmje and liisoltcncy of Parties. 

The death of a plaintiff or defendant shall not cause the [s. aei.] 
No abatement by Suit to abate if the right to sue survives 
party’s death, U right 
to sue survives. 

Abatement — It has been pointed out (1) that the practice in respect 
of abatement under the Code is different from that which prevailed m the 
English Courts A suit, though perfect in its institution, became defectuc by 
the death, marriage, or transimssioQ of interest or liability of some of the parties 
In such case the suit was said to have abated or become defective, and as a 
general rule no proceeding could be taken m it until an order to revive the 
suit or carry ou the proceedings had been made When the abatement uas 
total— 'that 18 , caused by the death, bankruptcy, or insolvency of a single plaintiff 
ot the marriage of a single female plaintiff — the case was completely suspended, 
and could not bo proceeded with until it bad been revived or the defect cured 
'Where the abatement was partial merely as when it was caused b) the death 
of the defendant, it prevented those proceedings only by which the interest of 
the deceased might be affected for the death of a defendant made an abatement 
q^ioai bimself alone Thus abatement though it suspended the proceedings 
in a case, did not put an end to them But it had not the effect of being a bar 
to a fuitbet suit upon the same cause of action one of the esaintials of res 
judicata being that the matter must have becu determined and whin a suit 
abated before judgment nothing bad been dctiriiuncd in such suit Under 
however, r 9 of this Order (formerly sect 371) when a suit abates no fresh 
suit can be brought upon the same cause of action unless and until the order 
of abatement is set aside Iho provisioiis of this Order are substautiaUy those 
of the last Code Rules G and 12 have been added and sub rule (2) has betii 
added to r 10 (formerly sect 373) Tbe last paragraph of sect 5S2 of the 
last Code has been made r 11 The provisions of this Order apply to apjicals 
and the words “plaintiff,’ “defendant and ‘suit include an appellant 
a respondent, aud appeal respectively (2) They did not however under the 
last Code apply to proceedings lu execution between the judgment creditor and 
judgment debtor , (3) nor to proceedings m a Mainl itdar s C )ui t (4) Is regards 
execution proceedings, sec now r 13 post 


(1) BciioJq Mohini thoudhraoi c bb»ixt (J) Itira t-iiAod i Kastur Cband, 13 K 
thunder Dej Chondhurj, 8 C S37, »t ip 2.4 (lbj4) 

S)3 (I8s2] (tJCADpAtramJethuc lUachodUaribhai, 

(JjUll.poit- 17B.Cla(ls93) 
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Applicability, — liua rule is the same is -.LCt ‘J'JofActVIf ofl859, sa\e 
that the Words “ right to «uc ’ was substituted lot “ cause of «cUoh ” b\ sect 60 
of Act XII of 1879 See also Rules of Supreme Court, 1883, 0 17, r 1 The 
rule IS the same as uuder the las>t Code The illustrations Inic, houcier, been 
omitted Illusttatious (a) and (6) to 5,ect 301 of the last Code haNC been omitted 
"13 founded upon an antiquated deciMon (Anderson v Martmdale, 1 East 497) 
which is Hot very intelligible to practitioners in tins couutr;> Illustration (d) 
of the section was correct only under the DajabUaga system, aud the word 
' minor * was not ofthe essence of thecxamplc The Select Committee expunged 
also the other illustrations, considctiDg them too obiious to sct\e any useful 
purpose This rule applies to proceedings ouappeal , (1) to cases where under an 
order of Court a reference has been made to arbitration , (2) ci eii after an award 
has been made but before decree , (3) and under the DeUian Agricultuial Relief 
Act to proceedings in respect of a conciliation agiccmcnt (4) 

“Right to sue " — Under the Code of 1859 “ Cause of action ’ lu the 
corresponding section was held to mean the right to bring an action (5) ‘ PtyU 

to sue” means the right to seek rebel by means of legal proceedings (b) It 
IS a vested right (7) The cause of action in tho original and revi-ved suits must 
bo the same (8) 

“Survives” — All demands whataocicr, aud all rights to prosecute or 
defend any action or special proceeding in fa\oui of or against a person at the 
tune ol his decease, survive to and against bis executors or aduimistratois, 
save certain causes of action mentioned below , (9) and pronuses bind the repre 
sentatnes of the promisor m case of the death of such promisor before per 
formance unless the contrary intention appear from the contract (10) A suit 
for malicious prosecution does not suiai'C on the death of the plamti2(ll) 
but after a decree for damages for defamation it docs surviae on appeal after 
the death of the appellant to whose estate injury has occurred, for where a claim 
has been perfected by a judgment, the nature of the relief claimed oa appeal 
stands on a different footing, and it docs not follow that the right to appeal 
against a decree partakes of tho nature of the original decree (13) So also on 
second appeal (13) The position in ouch cases baa been enunciated as follows ■ 

” The only cases in which, apart from questions of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the estate of a 
deceased person who has done the act, apjieac to us to be thosc m which property, 


(1) It II, 

(2) PerumaUa v I’cruiuana, SI M 112 
(]'J03) 

(J) Dcnomo^cc Dassio i) Chooney Moncj, 
4 L W ^ 2i>0(1899) 

(4) Kara^'ikcdas t Koudi, 19B 202(1S,M) 
(u) Lhaadramohaii Dutt v Bunumbhar 
Laha, 1BLR.OCJ42 (1SC8) 
tC) Gop&l V LUvov Cbanlra CQ B CS7 
(1 *02) , 4 B L It 3’,> 

(7) (•ojM.e^ar I’dl t Jibaii Llundrv(F 11 ), 
10 C L J (1914) * 


(8) Sham Cljaed Girl V Bhajaroml’anday, 

22 L 92(1891} 

(9) S 2CS of \ct X of 1SC5 

(10) S 37 of Act IX of 1872 

(11) Ivfiahna Biliary v C-orporatwu of 
Ulcutta, 31 C 400(1904). Jooibmv 
Iyengar, 34 11 79(1910} 

(J2) Gojiali luro Chandra, £0 B (UO.), 
4 B L R 32.^ 

(13) Tiramm Chttly v fcundira 1-ija, -C 
M 49d(l,M>2} 
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or t Lo procceils or value of pruptrt) , belonging to auoUicr, ba\ c been appropriated 
by the dcccabcd person aud added to bis estate or mouejs In such eases, 
\\hatc^cr the original form of the action, it is m substance brought to teco^c^ 
proport} , or its proceeds or ^ alue, and by amendnicut could be made such in 
form as well as in substance . in such cases tbc action, though arising out of 
a wTongfuI act, docs not die with the person Tbc property or the proceeds or 
^ alue wbi 
bun, can 
owner the 

benefits that falls under thishead, if tbc benefit does not consist in the acquisition 
of property or its proceeds in value Where there is nothing among the assets 
of the deceased that m law or inequity belongs to the plaintifi, and the damages 
which ha\c been done to him arc unliquidated and uncertain the executors 
of a wrong doer cannot he sued merely because it was worth the wrong doer s 
while to commit the act which la complained of and an indirect benefit may 
ha\o been reaped thereby (1) The right to sue will survnc to an executor 
on an action on breach of contract or a tort if on the face of tbc proceedings 
it IS shown an injury has accrued to the personal estate (2) It will survive 
when a Hindu widow sues to recover her husband's estate , (3) to tbc sons of 
a Hindu mother who sued to restrain encioacbment on the share allotted to 
her on partition and agreed to sell her interest to the defendants at the value 
to bo found on aihitiatioii, and then died after the award but before the decree , (4) 
and for the purposes of appeal to the mother of a Mitakdhara son w^ho obtamid 
a decree sotting aside bis fathers alienations, (3) to the rcpicsentatives of a 
miuot who, on attaimog majont}, sued to have his rights declared respecting 
property vvhich by a consent decree and convt}ance to whieli he was no party 
his grandmother, father and uncle conve}ed to the defendants and who died 
pen^ng suit (C) It also surv ivedagainst the other defendonts whena defendant s 
interest ceased before he died, without hisrcpresentatives being added (7) Where 
an agent suing on behalf of an undisclosed principal dies ponding the suit thi 
suit should after the death of the agent be continued if it can l<e continued at 
all, by the agent’s representatn cs aud not by tbc principal (8) 

Not survive. — Causes of action in respect of defamation, assault as defined 
by the Indian Penal Code, and other personal injuries not causing the death 
of the part}, and eases where after the death of the paity the relief sought 
could not he enjoyed or the granting of it would be nugator) , c y (a) where a 
passenger was injured but not fatally in a railway collision and died without 


(1) V Uumfray, 24 C D 439, jk 
454 See also llaridas i Itamdas 13 R 077, 
and Peek o Gorney.L It 0 U L 377 

(2) Twycross v Grant, 4 C P U 40 

(3) Parbutty 0 Higgm, 17 VV It 4*5, 8 
B L R App . 03 

(4) Dcnomoj'oo UJS^oo r thoouey Money 
Uoasec, 4 G V\ N 2&0 {I6^J) 

(5) .PadAr«tli bin^k v lUja lUu, 4 


235 but seo Muitamm&d I(u»S4in v Kbus 
halo. 9 A 131<tbS6) 

(C) Dbanmst p \aruUiii, 5 Bom 1. It 
loti (1903) 

(7) Mouog Khuio e Burn, 0 VV It ItcC 2 
(1500J 

(8) Periatuua Cbctti.ir r Itcug^Li lUddy, 
17\LL.J llO(lKHj) 
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bringing any action, and {b) divorce, do not survive , (1) nor a suit bj a re\ ersioner 
to set aside alienation by a Hindu widow (2) 

] 2 Where there are moie plaintiffs or defendants than one, 

„ , , and any of them dies, and where the light 

Procedure where one . •' . ,-t i . « 

of several piamtiiis or to sue survives to the surviving plamtui oi 
defendants rf/es ant/ right plaintiffs alone, or against the surviving 
sue survive defendant or defendants alone, the Court shall 

cause an entry to that effect to be made on the record, and the 
suit shall proceed at the instance of the surviving plaiutiS or 
plaintiffs, or against the surviving defendant or defendants. 


Applicability. — This rule is the equivalent of sect 100 of Act VIH of 
1859, save for certain formal amendments made by Act A. of 1877, and the 
words “ right to sue ’ substituted for “ cause of action ” by Act XIT of 1879 
Except for three verbal alterations it is the same as that of the last Code It 
applies to pioceedinga on appeal (3) Thus if one of the appellants dies and the 
application to revi\e is dismissed as being tune barred, the appeal should be 
ordered to abate so far as the deceased is concerned, and may proceed at the 
instance of the cemauung appellants , (4) it cannot have the effect of causing 
the whole appeal to abate (5) Again on the death of one of the respondents, 
the proper course is to proceed under r 4, and either to declaie that the appeal 
has abated is against him, and proceed against the other respondents, or to 
direct the legal representatives of the deceased respondent to be placed on the 
record (6) It has been held that a smt does not abate imder this rule until 
the representative of the deceased plaintiff has failed to apply within the time 
allowed by law (7) 

“Right to sue “ — See notes to last rule The rule is not lunited m its 
application to cases where the right to sue or appeal surviv es against the surviving 
defendants or respondents not as the legal representatives of the deceased, but 
by reason of a right v ested m them antecedent to the suit (8) 

“ To the surviving plaintiff alone.”- — On the death of one of two jomt 
owners, suing for damages in respect of trespass, the cause of action sutviies 
to the other alone , (9) also where the interest of a defendant ceases m the subject 
matter of the suit before his death (10) 


(1) S 2C8, Act A. of 1S65 

(2) bakyabani loglo Rso v Bbaraiu Bozj, 
27 M 5S3(1D04), see also Bamjunr Locbcc. 
1 \gra, 49 (ISGG) , Clunna ^ cciayya v 
T.ril B tiTnmnrfluiiTim rv, 22 M L J 375 (1912) 

(3) R 13, JXKI 

(4) ChaodarsaDg v KJumabbai, 23 B 718 
(1893), see also Cbintaman Nilkaat t 
Gangabai.27B 234. 5 Bom L It 90(19(13) 

(5) Ram bcuak I Lamborl’iuJc, 25A 27 
(1903) (partjtiou suit) overruling K<uiila|ut 


V BaWco, 22 A 223 (1900) 

(6) ebandarsang v IQiimabhai, 28 B 718 
(1593) 

(7) Ooda Coopooi-vmiar t Sooudutamau, 
33 II 1G7 (1909) 

(8) CbovTdbiy ShamauimJ i Itajuaraia 
Uas, n C W N ISO (190G) 

(9) Chandiamoban Dalt v Buwambbar, 1 
B L R.O C J. 42(1808) 

(10) Moun^Khinov Burn OW It , 1«> - 
(18C6} 
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3 (1) Where one of ttio oi uiure plaiiitilfb dies aud tlie [ss. aw. 

right to sue docs not survive to the surviving 
rfea”' ot^ne "oi^seve^ plaintiH or plamti& alone, or a solo plamtiil 
pUintifls or of sole or sole suTViving plaintiff dies aud the right 
plaintiff survives, the Court, on an afflication 

made in that behalf, shall cause the legal representative of the 
deceased plaintiff to he made a party and shall proceed with the 
suit. 

(2) Where within the time hmited by law no apphcation [s.aes, 
is made under sub rule {!), the smt shall abate sofa) as the deceased j 
■plaintiff IS concerned, and', on the apphcation of the defendant, 
the Court may award to him the costs which he may have incurred 
in defending the suit, to he recovered fiom the estate of the 
deceased plaintiff. 

Applicability of clause (1) — Ihis rule amalgamates sects S63 and 365 
of the last Code aud a poitiou of sect 366 Sect 363 dealt with the case of 
several plaintiffs, aud sect 305 with that of a sole plamtifi These arc now 
dealt with together in the Erst clause of the rule The second clause is the 
first paragraph of sect 360 of the last Code The second paragraph has been 
omitted, as also the Explanation to that section As to the definition of " legal 
represeutatue,” sec now sect 3, clause (11) The section corresponding uith 
sect 303 oi the last Code, as originally enacted bv Act YIII of 1859, sect 101, 
req.uited the legal representative to make the application to revive, but by Act 
VII of 18S8, provision and the latter portion of the former section from the 
words "ihe Court may cause” as it formerlj stood were substituted The 
words “ right to sue ” uero substituted for “ cause of action by Act XII of 
1879 The rule apphes to proceedings on appeal, (1) and on rcnsjoD,(3) but 
not under the last Code to proceedings in execution of a decree , (3) or to the 
case of a plaintiff dying after decree , (4) as to execution proceedings, see uow 
r 12, post Whercthereisonly an application for leave to sue in forma pauperis, 
but no suit pending in Court, and the applicant dies before the leave is granted, 
the right to sue as a pauper, being a personal right, cannot survive m the legal 
representatives of the deceased applicant (5) 

Sect 365 in the last Code corresponded with sect 103 of Act of 1859, 
but underwent much modification Under sect 102 it was optional with the 
Court to make an order on the application of the legal representative, and it 
was not until Act VII of 1888 that the mandator) form came into force The 
MOids" ichcre the cause of action surviics ’ were inserted by Act X of 1877 , the 
words “ cause of action ” being changed to “ nglil to sue ” by Act XII of 1879 

(1) R 11, post (4) Itamanada v MinaUhi \mmal, 3 M. 

(2) Anandamoj* Dasi i> Rudr* Malisati 23S(1SS1) It rtfen to death before decno 

18 C L J 141(1013), Deosaran r Sysdu Bhutan Da* Khcltry t Nd Kanta GanguU, * 

ncssa.ldC L J 521 (1912) 9C W N 171(1904). 

(3) Gulabdos r Lab«huau Aarhar, 3 B (3) Lalit Aluban Mandal r batidi ClianJra 
221(IS7J). Dulani ilohao Smsh. 3 \ Das, 33 CL 11C3 (1906) 

(ISSI). 
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Tlie former bectiou was held to have icfmcncc only to proceedings before 
decree , (1) and not to a suit m which a decree had been made , (2) not, under the 
last Code, to proceedings in execution of decree , (3) nor to an application to 
obtain permission to sue as a pauper (4) But as to execution proceedings, see 
nowr 12, post 

'^Dies ” — This refers to death before decree (5) 

“ Survives " — See notes to r 1, ante 

“ Legal representative ” — ^The legal repitscntative need nut, since the 
passing of Act VII of 1889, if not under sect 50 (of the Hst Code), take out 
adrmmstration to continue a smt, but must do so before decree (6) An ezccutoi 
under Act V of 1881 is the legal representative of the deceased before probate 
has been obtamed, but one of several executors cannot carry on a suit without 
proving the will (7) The rule presupposes the applicant is the legal repre- 
sentative If the representative character is denied, or where two or more 
claim it, the procedure under r 6 should be followed , (8) but where a decree 
has been made m favour of the legal representative of a deceased plaintiff, the 
Appellate Court should not go into the question of the reprebenfative's right 
to represent the deceased or dismiss the siut on finding that be or she bad no 
right (9) The words “ Legal representatne ” must, where there are more legal 
representatnes than one, be read in the plural , thus where the appellant died 
and only one of his three representatnes was brought on the record the appeal 
abated , (10) but in Bombay it has been held that an appliratiou by one of the 
heirs of the appellant is sufficient, and the respondent is entitled to ha\e the 
names of the others brought on the record to have them bound by the decree (11) 
All the legal lepiescntatives must be brought upon the iecord,(12) as far as is 
possible , (13) if any refuse to be joined as appellants they should be made 
respondents , (14) or any who cannot or are uuwllmg to be joined as applicants 
should be added as defendants (15) and in such a case the application should 
not be construed as no application by the legal repicsentative so as to cause an 
appeal to abate (1C) The sous of a deceased plaintiff, menibeis of a joint 
Jlttakshara familj, may apply to revive without obtaining administration or a 


(1) Bliugwan Bas t Nil Ivauta GaDgiili, 9 
C tv N 171 (19WJ 

(2) Cally Chum Mullicb v Bhoggobutty 
Cburn, 5 C L R 108 (1879), decree directing 
turn? of worship and their carrying out, 
Ramanada i Mmatehi Anunal, 3 M 230 
(1881) 

(3) Galabdasv Laksbman Narliar, 3 B 221 
(1870), Bulan v Mohan Singh, 3 A 7C9 
(1881), Abcdoonnissa V AmceraonDissa,2C 
327 (1877) 

(4) Lalit Mohan v Satuh Chandra, 33 C 
1103(1900), 4C L J 234 

(0) Bhuguati Boa v Ntl Naiita Gsnguli, 
9 C W N 171 (IJOI) 

(0) roiTcgrusMi V I’ragji, IG B Old (1&02} 


(7) Moosa v Essa 8 B 241 (18S4) , Jo-oa.] i 
V Bhanu 14 M 454 (1891) 

(8) Oula V Beepathee, 17 M 209 (1893) 

(9) Balaliait Ganesh, 27 B 102(1902) 

(10) Ghamandi v Amir Begam, IG A 211 
(1894), Musala Rcddi i) Ramayja,23Ar 125 
(1899) , Haidar Husain i> Abdul Abaci 30 
A 117(1907) 

(11) BhiknjiV Purahotam lOB 020(lbW) 

(12) Ghamandi t Amir Bifcam, 10 A 211 

(1694) 

(13) Musala Rfddi 0 Ramayja, 23 M 1«>» 
(1892) 

(14) Ghumandiv Amir Utg»u'. *“1 
(1C) &eo Musala KcUdi i Bauiaija, 

(lb) lb 
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urtitioato undt.1 Act MI of ISbJ (1) lu a buit by u Hindu ^\ldow to reco\cr 
I'roperty belonging to her dccca&cd bUbband, the licirs of the husband are the 
Kgal representatives , (2) and not the viidows personal beirs (3) But m the 
CISC of a Hindu wife governed by the Vyavak^a Mayukha, who obtained a 
decree for uiaiiitcnancc against her husband, her daughters as heirs of her 
" stndhun improper ’ aro her legal representatives {4) Again, on a plamtifi 
v\ho obtained a decree against his father for partition dying pending appeal, 
his mother is his legal representative entitled to mamtam appeal (5) ^^hc^c 
an appellant gave the propertj m suit by deed of gift, the douce vaas allowed 
to carr) on appeal as heir but not as donee (C) but this was before there was any 
section corresponding to sect 372 of the last Code or r I of this, and the deed 
he set up was post dated to the deed from the apj^wllant under which the rcspeiu 
dents claimed An executor is tho legal representative for the purposes of an 
appeal of a plaintiff who sued for possession of laruad property and to set aside 
an adoption made bythcdcccascdXarnaian and obtaining a decree forposbcssiou 
ouly,appcalcdaiiddied (7) An administrator however appomtedunderseet 10 
of Reg VIII ofl827,without leave being granted himtosuc is not the legal rcpie 
tentative uor is ho entitled to continue an appeal , (8) nor can the representative 
of a deceased pauper continue an application for leave to sue as a paupir tueh 
right being od^ a personal one (0) Again, where the judguicnt^debtor in a 
suit for inahciouB and wrongful conduct sold a shore of his property lialk to be 
attached m execution and died the purchaser could not carry on the as 
hiB representative as the purchase deed did not make him liable for the dtuas d s 
personal debts (10) Further a claim based on persona) trust cannot survive to a 
representative (11) 

"The Court, on an application ’ — This appiication is not riccibaaidy 
confined to all the legal reprcscntaiivcs, but one or more iiuy aj j ly nd i-k 
that those unwilling to }om be added as defendants (12) 'Hus is only 1141.1 atm 
where the person is admitted to bo the legal representative or w]i<i< 1 i ii4 at 
is raised , (13) but the Court is bound to grant the application, even when 
appeal has been beard and decided without the appellant s { I< ud< r 01 1 1 ( u< t 
being aware of the appellant s death, and the representative aj'piicn 1 ^ ) a 
name placed on the record and the appeal reheard the dtir«x. ly. 11 ^ a 1 u)J 1 1 

Sec now as to this, r 8, post 


(1) Boejraj v Bhyropereaud 23 C 912 
(ISSC) 

(2) Prcmmoji Cboudhrani 1 rrconatb 
mur. 23 a C30 (189CJ 

(3) Tribhu.raa v Sn haram, 20 ^ 341 
(1S9S) 

(4) ManiUI llcuadat t liai 11 B 

7a8 (1S92) 

(5) SubUiia^-a iludali t ilanAs Muoali. 
10 M 345(1895) 

(0) Lutcefoonissa r lUjaoor lUlunan, 8 
V\ It. S4 (1807) 

(7) ray}Stb W riuruthip&Ui, 20 U. al 
(]S91>). 


(8) MaUpa t D 21 i 

(9) UUt MoUu I c.t . > 
1163(1900) 4 C T J .-^1 

(10) Madeod t- t j 
(l&GS) 

(11) I > 
(1899) 

(12) Mv..a^ 1 
(1809). Cw . 

(1894) 

(15) >>4 ^ 

( 14 ) , 

^ ly ^ 


'• / 
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TJie ionner bcctioa was held to liavo reference onJy to proceedings before 
dcciee , (1) and not to a suit in which a decree had been made , (3) not, under the 
last Code, to proceedings in execution of decree ; (3) nor to an appbcation to 
obtain permission to sue as a pauper (4) But as to execution proceedings, see 
nowr 12, post 

“ Dies ” — Tins refers to death before dccice (5) 

“ Survives.” — Sec notes to r 1, ante 

“Legal representative.” — ^Tho legal representative need not, since the 
passing of Act VII of 1889, if not under sect 50 (of the last Code), tale out 
administratioii to continue a suit, but must do so before decree (6) An executor 
under Act V of 1881 is the legal represenlativc of the deceased before probate 
has been obtamed, but one of se^e^al executors cannot carry on a suit without 
proving the will (7) The rule presupposes the applicant is the legal repre- 
boutative If the representative character is denied, or where two or more 
claim it, the procedure under r 5 should be followed, (8) but where a decree 
has been made m favour of the legal representative of a deceased plaintiff, the 
Appellate Court should not go into the question of the representatno’s right 
to represent the deceased or dismiss the suit on finding that he or she had no 
right (9) The words '* Legal represeTilatiie ” must, where there are more legal 
icprefecntativcs than one be read in the plural , thus where the appellant died 
and only one of his three representatives was brought on the record the appeal 
abated , (10) but in Bombay it has been held that an application by one of the 
heirs of the appellant is sufficient, and the respondent is entitled to have the 
names of the others brought on the record to have them bound by the decree (11) 
All the legal representatives must be brought upon the iecord,(12) as far as is 
possible , (13) if any refuse to be joined as appellants they should be made 
respondents , (U) or any who cannot or are unwilling to bo joined as applicants 
should bo added as defendants (15) and m such a case the application should 
not be construed as no application by the legal representative so as to cause an 
appeal to abate (16) The sous of a deceased plaintiff, members of a joint 
■Mitakshara family, may apply to revive -mthout obtaining administration or a 

(1) Sliuguan Das t Nil Kanta Cangiili, 9 (7) Aloosa t Dssa, 8 B 241 (1884) , JaDsl*! 

C W N 171 (1904) V Diuinu, 14 M 404 (1691) 

(2) Gaily Churn ^uUick v Bhoggohutty (8) Ouia v Beepatheo, 17 JI 209 (1893) 

Chum, 0 C L R 108 (1879), dccreo directing (9) Balaliai v Ganesh, 27 B 162(1902^ 

turn? of worship and their carrying out; (10) Ghamandi v Amir Begam, IC A 
Ramanada t Minatrhi Ammal, 3 M 230 (1894), MusaJaRoddiv Rainayya,23M 1.5 

(1831) (1899), Haidar Husain V Abdul Ahad, 30 

(3) Gulabdasv laikBhuiaiiXaihar,3B 221 A 117 (1907) 

(1879), Dulari V Mohan Smgh, 3 A 7C9 (11) Bhikajiv PurnLotun). lOB 

(1881) , Abcdoonnissa V Amceroonmssa, 2 C (12) Ghamandi t Amir Bfgam, lO A 
327 (1877) (1694) » ,«S 

(4) Laid Mohan i Satish Chandra, 33 C (13) Musala Ritldi v Ramayja. -3 

1103(1900), 4C L J 234 (181») 

(0) Bhuguun Dm o Nil KaiiU Canguli, (H) Glmmaudi n Amir Bigam, 

9C W. N 171(11104) (IC) Sco MumU Rcddi i Haaiu^ja, r«/r 

(0) rorregrosa v I’ragji, 10 B £19 (1892) (10) IL 
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(.cttilicato under Act \Ji u{ 18b,) (1) In a butt by u Hindu ^Mdo^v to recu\cr 
liropotty belonging to licr dccca&cd hubband, tlie beira of the husband are tho 
Kgal representatives , (2) and not the widows personal heirs (3) But m tho 
ti-»e of a Hindu wife go\crucd by the Vya^alJlra Mayukha, who obtained a 
decreo for maintenance against her husbaud, her daughters as heirs of her 
improper” arc her legal representatives (4) Again, on a plaintiff 
who obtained a decree against hts father for partition djung pending appeal^ 
lus mother is his legal representative entitled to maintain appeal (5) 'Where 
an appellant gave the property m suit by deed of gift, the donee was allowed 
to carry on appeal as heir but not asdoucc,(G) but this was before there was any 
bcction corresponding to sect 372 of the last Code, or r 1 of this, and the deed 
ho set up was post dated to tho deed from the apiicllant under which the respon- 
dents claimed iVn executor is the kgal representative for the purposes of an 
appeal of a plaintiff who sued for possession of laruad property and to set aside 
an adoption made by the deceased iUirna(<in, and, obtaining a decree for possession 
Quly,appealedanddied (7) An administrator, however appointed under sect 10 
of llcg VIII of 1827, Without leave bemg granted bim to sue, is not the legal rejire- 
sentatue, not is he entitled to contiuuc an appeal , (8) nor can the representative 
of a deceased pauper contuiuc an appbcation for leave to sue as a pauper, such 
right being only a personal one (9) Again, wbero tho judgment debtor in a 
suit for malicious and wrongful conduct sold a share of his piopertj liable to bo 
attached m czecution and died, the purchaser could not carrj on tho appeal as 
his representative as the purchase deed did nut make him liable for the deceased s 
personal debts (10) Further, a claim based on personal trust cannot survive to a 
representative (11) 

"The Court, on an application.'’— fhis application is not nenssanly 


IS raised , (13) but the Court is bound to grant the application, even where an 
appeal has been heard and decidi d without the appellant a pleader or the Court 
being aware of the appellant s death, and the representative applits to have his 
name placed on the record and the appeal reheard, the decree being a nullity (14) 
See now as to this, r 8,^sf 


(1) Beejraj V Bhyroperesud 23 C 9l2 
(18SC) 

(2) Prcmmoji Clioudhrani t PreonatU 
Phur, 23 C C30 (1595) 

(3) Tribhuwan v Sn Naraia, 20 ^ 311 
(IbOS) 

(4) Manilal Rewadat v Bai lUwa, It H 
758 (1892) 

(5) Subbarajw MuJali t ManiLa Muiali, 
10 M 345 (1895) 

(C) Lutccfooui&M r Itajaoor Rahman, 8 
U K 84(1807) 

(7) Pay}ath v rhinilbipalli, 20 VI 51 
(1895). 


(8) hlaUpa V 21 B 102 (1805) 

(8) Lalit ^lohan v Satiah Chandra, 33 C 
1163(1900) 4G B J 234 

()(» 21acle«d v Kuahojs, 9 W R, 272 
(l&OS) 

(11) Gaagabai v Kbashalai, 23 B 710 
(1899) 

(12) Muaala llcddi v Ramayja, 2.1 M. 125 
(ISJO), Ghamandip Amir Begam, IQ A 211 
(1891) 

(13) Balabal r Ganwh, 27 B 102 (1002) 

(14) Janardhan Knahna p Ram CJundra 
24 U 317 (loot), bce Anandamoyi JlasI t 
Uudra ilahanU, 18 C L J 141 (1913), (a 
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“Proceed with the suit” — Objection to the aliphcant bung added as 
a legal representative should be railed at the earliest opportunity, and failure 
to object precludes the opposing party from raising it at a later stage (1) So 
where a decree has been made in favour of the legal representative of a deceased 
plaintiff, the Appellate Court should not go into the question of the repiesenta 
tive’s right to represent, or the suit on finding that he or she had 

no right (2) 

Applicability of clause (2)— The section m the last Code (366J 
corresponded with the latter part of sect 102 of Act YIII of 1859, vath certain 
slight alterations made by Acts X of 1877, and XII of 1879, the explanation 
being added by the former Act and the words “ uilhn the time limited by /oir,” 
and “ shall on the appltcalton of the defendant ** by the latter Act The second 
paragraph of sect 366 has been omitted The Explanation appended to this 
section in the last Code has been also omitted, having regard to the defimtion 
of “ legal representative " in sect 2, ante TW rule applies to proceedings on 
appeal , (3) but it does not apply to a suit in which a decree has been made , (4) 
nor under the last Code to proceedings m execution of decree , (5) ns to this, sec 
nowr 13 post 

“ Witlim the time limited ” — ^Ihat is, su months (0) U no apphcatiou 
IS made by the legal representative of the deceased plaintiff and the siut is ordered 
to ibatc it may yet be revived under r 9 (7) 

“No application "—Where two defendants appealed against a decree and 
one died, and no application was made to ievi\e and the decree was reversed, 
held the decree remained good asagamst the estate of the deceased defendant (8) 
If an application u made within tune and is dismissed, the suit cannot be ordered 
to abate (9) If an application be made by one of the heirs of the deceased 
appellant the respondent is stiU entitled to Lave the other heirs put on the 
record (10) ^Vhere an application for revival has been made, an order rejecting 
an application that a suit might be declared to abate and that the apjdication 
for revival is invalid is not an order under this rule (11) The words ‘ an} 
person " under the former section did not confine the application to an application 
by all the legal representatives, but for safGcient reasons any one or more might 
apply (12) 


lulu issued at tbo instance of a peison wLo 
U dead when the apphcation is made is a 
nullity) 

(1) Mccnatchi v Anathaevrajuna, 2lt 31 
224 (J902) 

(2) Balabiu v Canuh, 27 B 102 (1002) 

(3) B 11, J Oil 

(4) Colly Churn « BhugguhuUy, 6 C L U 
103 (1879) 

(5) Abedoonmaso i iimccroonuissa, i C 
327 (1870), 4 1 A CO, DuUri r Mohan, 
dA 7fiJ(1881) 

(«) Art 175, J5<.hed 1 , Act IX ol JWW, 
D<.L.1 U iLsh V If&bib hl;ab, P C. d5 i. J31 


(1913), 401 A 151, 17 C W N 820, 18 
C L J 9 

(7) BbovTub Doss Johurry v Doman 

Thakoor, 4 C L. R 374 , 5 C 130 (ISSO) , 
Inlvahav Cocihlas, 9 B 275 (1885) ^ 

(8) Kakaa Ayyar v Annasamj X 

M 420(1001) 

(9) Subbajya r Saemudayyar, 18 31 405 
08W) 

(10) BlnUjJV Porshotaui.lOB 220(1880) 

(11) Bhagrian t> HJaluinija of Bltoitpur, IT 

A 230 (IbX) “ ^ , 

(12) ifusala Iloddi i I l-^» 

(18J9) 
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“ Shall abate ” — Die section m tlie last Code ran, “ The Court nuvj yxiss 
an order that the suit shall abate ** It was proposed to be amended so as to give 
effect to the principle that abatement results from the operation of law and does 
not depend upon the making of an order. It was, therefore, suggested that the 
Court should merely declare that the suit had abated The Select Committee, 
how c\ er, struck out the pro\ isions that the Court might make an order declaring 
the abatement, as m its opinion it was unnecessary, and was likely to gne rise 
to difficulty If no application is made by the legal iepresentati% c of the deceased 
idamtiff and the suit is ordered to abate, it may yet be revived under r 9, and the 
order for reMval may ho made immcdiatel} after the order for abatement (1) 

“ On the application of the defendant.”— “ Defendant ” here includes 
plaintiff respondent and defendant respondent , (2) but a respondent in a special 
appeal cannot require the legal representatue of the deceased appellant to be 
substituted and the appeal to proceed He should file a cross appeal , (3) 
though if one of the heirs of the deceased appellant has applied to revive tho 
respondent is entitled to have the names of the other heirs put on the record 
so as to have them hound by the decree (4) The application must he witbm 
st.'c months of tlie death of the plaintiff (5) 

Appeals— Ihe Allahabad High Court held that no appeal lies from an 
order passed under the first paragraph of the former sect 3G0 directing a suit 
to abate, (6) such an order not being a decree , (7) but botli the Bombay and 
Madras Iligh Courts have held such an order to be a decree (8) No appeal 
lies from an order rcjectiDg an application for a declaration that a suit had 
abated by reason of the death of the plaintiff and the mvalidity of an applica* 
tion for revival by the represcntalivcs of the deceased plaintiff (0) IVhere 
the special appellant dies and no representative applies to be substituted the 
respondent cannot require the appeal to proceed Ik should file a cross 
appeal (10) 

4 (1) Where one of tno or more defendants die^ and the f» 368.] 

cedore in case of survive against the sur- 

death*ol*Me ot sererai viving defendant Or defendants alone, or a sole 
deiendanis or ot sole dcfendantorsole survivingdefendantdiesaHd 
defendan . ^ right to sue survives, the Court, on an 

application made in that behalf, shall cause the legal rcpresentafiie 
of the deceased defendant to be made a -parti/ and shall proceed uith 
the suit 


(1) Bbojrub Boss Johurry t Bonuin 
Thakoor, 4 C L. « 374 (1S79J. 5 C 239. 
tiulvaba tr Goculdas, 9 B 273(18S5), Rem 
I'rolap Chowilhury v IaI Chand 9 C W \ 
3li9 (1901) 

(2) R. n 

(3) JaiU V Balu. 3 Bom. II. C. 81 (ISGT) 

(4) BhiUiir rureboUm. lOB 230(I&»C) 

(5) Art 177, *^bed. L, Act IX, o£ 19o8 


(C) Abmad Ata Mali Badal Lai, 3 A 
824 (1S80 

(7)llamidar VU llusm, 17 A 173(1693) 

(S) BbiLajir Punhotam, 10 B. 220(1885) | 
Sabhayyar Sammadajjar, ISM 490(1895) 

(9) Bbagvan r Mabanja of Bbartpiir, 17 
A. SSC (1895) 

(10) Jaitap Balu, 3 Bom. JL C. 81 (IbCil) 
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(2) Any person so made a •parly may make any defence 
appropriate to Ins cliaracter as legal representative of the deceased 
defendant. 

(3) Where nitJnn the time limited hy law no application is 
made under sub-mle {!), the smt shall abate as against the deceased 
defendml. 

Apphcabilily — Tins rule as ouginiUy enacted as sect lOi of Act 'Sill 
of 1859 was considerably modified and added to Act X of 1877, besides 
making certain verbal alterations, confined the scope to cases of the dcatli of 
the defendant taking place before decree, and added a paragraph commencing 
“ Provided that the person so tnade defendant " Act XII of 1879 added the 
next clause in the last Code from IV/ien the plaintiff fails ” to “ the swi shall 
abate and substituted the i\ords“rt^//Uo sue * iov “ cause of action ” ActXIV 
of 1882 added the further words from “unless he satisfies'’ to “luthin such 
period, and the last pvagraph was added by Act VIJ of 1S8S Xew amend- 
ments are italicized See post 

The section is applicable to a suit for dissolution of partnership where 
te>o of the defendants died and the plamtiff applied to revne (1) It also applies 
to proceedings on appeal (2) Hence on appeal 1>> the plaintiff against a decree 
of dismissal the defendant died , on the death being notified to the Court it 
couldnot proceed to make a decree against thcdeceased’s estate without revnal (3) 
It further applies to second appeals (4) It however, only applies to the case of 
a defendant dying before decree, and not to an application of the representatives 
of the defendant who died after an cx parte decree, to bo made parties for tlm 
purpose of setting aside the decree (5) 

The section under the last Code did not apply to execution proceedings , (6) 
as to tliis see now r 12 post nor to investigations i» fortnd paupens under 
sett 107 (7) of the last Code corresponding with 0 XXXIII r 5 of this Code 
Under the proviso to sect 232 of the last Code (0 XXI r 1C), the Innshrcc 
of a deciee could not obtain execution without notire to the judgment debtor 
uid where the judgment debtor was dead no such notice could be sent until his 
represcntatuca were brought on record There was nothing it was )ield in 
tint section to prohibit the frans/erec from applying under the former sertmn 
coiicsjionding with this rule (8) 

“ Defendants ’’—Hie term here includes v rc«ipondtnt (9) i\hcri il 


(1) Jamna Las v Soralji 10 B 27 (1891) 

(2) R II, Rai CLunIcr e Ganga Das, 

31 C 4S7 (1004) 8 C U N 422 , 31 L A 
71 , followed m Imam ud Lui t Sodarath, 

32 A 301 (1910) 

(3) Monce liill t Iriuiil Ifosscm, 14 W B 
337 (1S70) 

(4) VaU^alagadda V Valiizulla. 28 3f 408. 
15 M L J 404, MadLubaa Daa » Naram 
Lai 2J A 335 (1007), UptiiJra Ivomar 
Lbiirkirbutly V bliam Lai Man Lil, 0 C Z,. J 


715 ( 1907 ) 

(5) Sambaanav \tcraF<nmjaI,28M 301 

(0) SloKcIl I A]udln.a, 0 A 250 (1SS4). 
Kriahnay^a v Unniasa, JO li. 309 (ISOJ) 

(7) Janardan v ^Vnanf, 7 B 373 (1SS3) 

(8) JIalialmga Jlfooiianar v Kuppazuclift 
mr 30 31 041(1907), a. c. 17 M I J 

(9) R 11 As to iLo law prior lo fiict 
582 ot thi Init Colo Ix-mg amendwJ 
lUnusliar r BishisJiar, 7 A 738 (ISS5), 
Soshi IJfausan t Grish Cbundir, H C *01 
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turned out tliat the defendant had died before the presentation of the plaint, 
the Court had no jurisdiction to substitute the representatnes of the deceased 
as defendants and alloir the suit to proceed as against them (1) 

“ Right to sue does not survive ” — In a suit for redemption against 
tno defendants, the second being the sub mortgagee of the first, on the death 
ol the first, held on second appeal that no cause of action survived to the plaintifi 
against the second defendant, and the suit had abated, although the suit had been 
allowed to proceed against the second defendant (2) 

“ On. an application ” — On the death of a respondent, the right to have 
his representatives added vests jomtlj and not severally m the appellants (3) 

“ Legal representative of the deceased defendant ” — In an appeal 
by contributories against an order dismissmg with costs an application against 
certain oflicers of a company under sect 214 of the Indian Companies Act 1882 
on the death of one of the respondents his legal representatives cannot he brought 
on the record m his place, in view of Explanation 2 to such section (4) A Hindu 
defendant died, leaving a will of which no probate was taken and his property 
camo into the possession of his divided brothers who were brought on the record 
as representatives and a decree for the plaintiff made b) consent The mother 
of the deceased who apart from the will was the legal reproscntativ t sued to set 
aside decree, having prev lously obtained a declaration that she was entitled to the 
property as against the hiothcrs held she was not entitled to maintain the suit 
as the persons m possession were the proper representatives and the defendant 
could prove the will to show that she was not the representative (5) Sec also 
thenotestoT limder Legal representative” 

“To be made a party "—Though the Court is bound to place on the 
record the person named by the plaintiff yet it was held that (acting under 
sect 32 of the last Code) it could also add the name of anv person who had a 
good privM facte claim to be considered the legal rcpiesentativ o of the deceased (G) 
This section as amended bj Act VII of 1888 allowed the legal representative 
of the defendant to applj and now the Court may proceed on an application 
by either side, so the question of the applicability of that or the corresponding 
section has now little practical value tide post In a recent case under the last 
Code it was pointed out that sect 308 (now represented by this rule) did not 
laj on the Court the dutj of choosmg the rcpre«entativ c but lliat it was for 
the plaintiff to choose against whom he proposed to proceed, and that if «oinc 
one else with an adverse claim to the nominee wished to be made the repre- 
sentative he <hould be added as a parts (7) 


(lt>S-.>). Lukihmibai t lUlWnshiia, 5 B 6o4 
(l&sO), BalJco r BisnullaU 9A lI8(ISsC) 
Tins last decision overruled on another 
jwint by Debi Dm t Chuniw L*1 10 A. 
ja4 (ibbS) 

(1 ) V 11 r»i pa Chctti r 1 onnan, 17 M L. J 
Ml (IW) 

{:) 1*1?*J* ‘ 


(3) larut VuTiaugattil .S Vf 3o9(lj04) 

(4) Wait I Howard. IS A. 13C(lt»9o) 

(o) JaiuLi r Diunu 11 XL 4o4 (IbOl) 

tO) \thuppa V Ayanna, 3 M 300(]3>4), 
hut yot Muhammad i Khu»lulo, 10 A. — t 
(Dsns). 

(7) Itamoshwar r 
19(1413) p 70 


Janevbwan, 19 C I J 
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“And sbaU proceed.” — Apeison whom the plamtifi alleges is the legal 
representative of a deceased defendant being brought on the record, the decree 
Will bind the estate of the defendant in the absence of fraud on the part of the 
plaintiff (I) Where the sole defendant died before decree, a decree passed against 
him on the supposition was ahve could not, it was held, be executed (2) So 
an appeal dismissed in ignorance of the death of the respondent who had lost 
in the first Court must be heard dr now after revival (3) ’ 

“ The suit shall abate.” — This applies to proceedings on appeal (4) So 
when two of the four appellants appeal through a guardian and the respondent 
dies and the appeal abates, no appbcation for revival being made, the minors 
Cannot apply to revive through another guardian (5) Where one of four respoii- 
dents died and no application to revive was made within six months, the appeal, 
being one for the possession of land to which the four respondents claimed to be 
jointly entitled and in which the right to appeal did not survive against tbs 
survivmg respondent^ alone, abated, (6) but n here the liabilities of the respondents 
axe pint and sev eral, the death of respondents without revival cannot exonerate 


respondents died and no application was made to reviv c, the appeal did not 
abate (9) An appeal does not abate by reason of the failure of an appellant 
to bring on record the representatives of a deceased respondent if the appeal can 
proceed in the absence of such represenlative to a final and. complete adjudica- 
tion (10) On the contrary, where the decree could not be reversed without 
the representatives of the deceased being placed on the record, the appeal was 
held to abate (11) Again, in a mortgage suit where the second defendant was 
merely a surety personally, and on bis death no apjfiication was made to revive, 
held the plamtiS was not precluded from continuing the suit against the mort 
gagor and that the suit did not abate (12) An order for abatement was held 
to be absolute (13) The former Code provided that the suit should abate uiAess 
the plaintiff satisfied the Court that he had sufficient cause for not makmg the 
application withm the specified period Where for want of sufficient information 
of the grant of probate, the plaintiff obtained substitution of the heirs of deceased 
defendant and applied beyond time to substitute the executor, held that was 


(1) Kadir Mohideen v Muthu Knsbna 
Ayjar, M 230 (1902) , distinguished in 
RamesbwaT v Jaaeahwon, 19 C L J 19 
(1913) (party not bound by tho deerpo when 
removed from tba record on plaintiff s sppb 
cation on tba understanding that abo would 
not be so bound) 

(2) Hoop Narain v Ramajio, 3 C L, R» 
102 (1878) 

(3) Shama Puddoo v Dino Nath, 25 W. R. 
108 (1870) 

(4) Jamnsdas t Sorabji, 10 B 27 (1891) 

(5) Poru V Vbmngattil, 28 M. 3o9 

(0) Item KunMar t Ainb.i Praaad, 22 V. 


430 (1900) 

(7) Joy Gobind v ''lonmotha JJafii, 33 G 
S80 

(8) Bai Full V Adesaog, 20 B 203 (1901) 

(9) AUa Baksli v Madho Ram, 23 A 22 
( 1000 ) 

(10) Rcnga SnniTosa t GnAiuiprakasa, !0 

iL 67 (1900) 

(11) Dharonjit Karanjan Smgb f Chan 
dtehuarProsadSingli. 11 C W N 501(1907) 

(12) Mahdi Husain V Sughra Bcgani, 23 A 
200 (1J02) 

(13) Paru I Yariaii^dllil, 23 M 3o* 
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sufficient cause for the delay under this section, and that the ease came under 
scet 32 of the last Code (1) Some Courts i\cie tvout to take a strict view of 
what was “ sufficient cause,” excluding a plea of ignorance of the law It was 
found by experience that a number of suits and appeals had been held to abate 
somewhat unfairly through the ignorance of suitors and appellants as to the fact 
of the decease of a party and as to the procedure necessary msuch a ease It was 
proposed, thercfore,*tQ amend this rule so as to enable tbc Court in its discretion 
to allow the plamtiifin a suit to apply to add the name of the legal rcpicscntatne 
of a deceased defendant at anj time before the passing of the decree But this 
has not been done, as possibly it was considered that sect 5 of the Liimtitioii 
Act as applied by r 9, met the ease 

Legal representative of a deceased defendant may apply — Before 
the amendment made by sect 32ofActVfI of 1888 it was held that the Court 
could not act save on the application of the plamtii! or appellant, (2) and the 
representative of a sole defendant could not apply to be made defendant (3) 
unless the application came witbm sect 372(no\vr 10) (I) Thelegalieprcscnta 
tivc can apply under this rule (sec sect 140) If there he two claimants theCourt 
should decide between them and not put both on the record (D) \\'hcTe a 
party defended a suit on alternatiac defences his legal representatne may rely 
on cither (G) 

Limitation —An application to have the legal representative of a defeu* 
dant, plaintiff respondent, or defendant respondent placed on the record must he 
made within six months from tbc death of the deceased (7) In a recent case it 
has been held that sect 5 of the Limitation Act does not apply to an application 
under tbis rule, and that where such an applirati »n is made after tune tlie suit or 
appeal must be declared to have abated and the remedy for tlu plimtiff or 
appellant is to proceed under r 9 of this Order (8) 

Appeals — order of abatement under the penultimate clause of the 
last Code was held to be an order and not a decree and ippoalabh under sect 588 
of that Code (9) See now 0 XTilll r 1 

5. Where a queshon arises is to uhclher my •person is or (s. 36i 
Oeterntination of representative of a deceased 

question as to legal plaintiff or « Jeceoscd defendant such question 
representative. shall be detcnmiied by the Court 

Applicability — 'flus section in the last Codi corresponded with m ct 103 


(1) Hossrin AU » Vl>dur lUhioi 7 C U 
N (1003) 

(2) Sidhu SMwn Singh r pwktha Singh. 
12 C L. It 43 (lSb2) , latshmilifti r R*I 
Uislin»,4» CMllSsO) 

(3J JUiJ»vetr ll«thi''ingh jR 30(iS%l). 
(4) lUjarsn Rhag^-at r 9 11. tSl 

MubaiumaU r KhuaUalo, 10 A. 223 


(IbW) 

(C) BUmuhuod r BhAgvaoiUs, 13 Bom 
L. R. 2U9 (1912). 

(7) Alt 177, Sebed. I . Act I\, of 19oS 
(S) Sccretan of SUto e Javatur W, 3u 
235 (1911) 

(9) Moilhi Huma r Sughia Begum, 23 A, 

soa(ijo2) 
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of Act VIII of I8o9, save for a mere verbal alteration Act X of 1877 Under 
the former section the words were ‘‘the Court may either stay the sut until 
the fact has been determined in another suit, or decide at or before tht hearing 
of the suit, who,” etc Now no alternative is given The Court must determme 
the question As to execution proceedings, see r 12, post 

This rule applies to proceedings on appeal (1) and to a case of an agreement 
to refer a question of partition to arbitration , (2) but not under the last Code 
to proceedings in execution of decree (3) 

'' A question ” — Such as where the representative character is denied 
by the defendant (4) It need not he between persons claiming to represent 
the deceased plaintiff (5) 

"Legal representative ”~See notes tor l,ante 

" Such question shall be determined " — Under the la^t Code it was 
held that the adverse claimants lo represent a deceased party must not be 
brought on the record hut the Court should follow one or other of the procedures 
laid down m the section (6) And that if the heirship was not established the 
Court cannot dismiss the suit but should stay it (7) The Court must now 
determine the question videa)Ue, ‘Applicability It is irregular to make two 
adverse claimants co plaintiffs but the defect may be cured by the consent of 
the parties (8) Two rival claimants should not be placed on the record, and after 
the hearing their claims decided in the final decree (9) The Court has not to 
decide who is the heir of the deceased plaintiff, but who shall be admitted to be 
such legal representative for the purpose of prosecuting the smt (10) The appoint 
mg of a legal representative for such purpose docs not determine any issue pro 
perly raised such for instance as m a partition suit, the vital issue vThethcr the 
deceased plaintiff was joint or separate from the rest of the family (11) 

" The Court "—This must be the Court try mg the suit A District Judge 
has no power to act under the section when the cause is before a Subordinate 
Judge although the latter may not be in Court on the day of the application (12) 

Appeals — It was held that the order might be set aside ou au api>eal from 
the decree even though no appeal lias been preferred from the order , (13) but 
not if the partv complaining was not a party to the decree (H) 


(1) a II 

(2) rcramaliu v 27 M 112 

(1003) 

(3) AbcJoonnkiaA v Amccroonnis.«a 4 1 A 
Crt 2 0 327(18/0) 

(4) Oula ti Bcepjthec, 17 VI 209 (1893) 
('■) feuLbayj-fti Saminadayyar 18 W 406 

(]S9j), IlaoiTflnt Singh v Ihini Gop&l, 30 
A 318 (1003) 

(O) llarlsarauiv Kharag, 9A 447(1887) 
(7) BaUUI V Gan««l» 27 B 102 (1902) , 
4 Jlom L. R, 9»0 

(5) Pnrbilly v lliggin J7 W 11 4"fi 


(1872) . 8 it L R App 98 

(9) Vithu V Rhima 16 B 145 (1893) 

(10) Balahniv Gancah 27 B 102(1902) 4 
Bom L R 980 

(11) Paraotani i JanLi Bai 23 A J09 

(I«)0o) \ VV N (1905) 200 

(12) Iliproo Cliuntl^r v Rami chun Dol, 
W R J804, 121 

(13) Har>araint' Kliamg,9A 447(1SS7), 
Vithu t Bhuua 15 B 145(lb90), BaUbai r 
Gancah, 27 B 1C2, 4 Bom 1 R 0s0(1903) 

(14) haDkniii VI irlidfar, 20 t 200(1890) 
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6. NolwitJistandiiig anything contained in the foicgoing rules, 

No abatement by CGUSC of OCtlOH SIO Vltes Or llOt, thcTQ 

reason of death after shall be HO abatement by reason of the death of 
either yartyhetueenthe conclusion oftheheanng 


Death of party after hearing — ^TIus is new It was considered that the 
legal effect of proceedings taken m ignorance of the death of a party was uncertain, 
and it ha^ therefore been enacted that the mere circumstance of a death among 
the parties did not imalidate judicial action The English practice has been 
followed as to the \aliditj of a judgment where a party has died betMcen the 
conclusion of the hearing and the deliver) of the decision (1) The death of a 
plaintiff before hearing does not justify a dismissal of the suit for default of 
appearance under 0 0 r 8 (2) 

7. (1) The marriage of a female plamtifl or defendant [». ssa 
Suit not abated by slinll not causc tUc suit to abate, but the suit 
marrugo oi female party, may notwithstanding bc proceeded with to 
judgment, and, where the decree is against a female defendant, 
it may bo executed against her alone 

(2) Where the husband is by law liable for the debts of his 
wife, the decree may, wth the permission of tlie Court, be exe- 
cuted against the husband also , and, in case qf judgment for the 
\Mfe, execution of the decree may, with sucli permission, be 
issued upon the application of the husband, i\liere the husband 
IS by la^^ entitled to the subject-matter of the decree 

Husband and wife — This sccliou corrcsiwinlcd with sect lOo of Art 
Mil of 1859, save for slight amendments made bv \ct X of 1877 It is the 
same now as in the last Code but for one verbal amendment It applies to 

pTweedvRsa ow appcaHSl WTictc a person died, pcurlini suit and. kvs wife 

was brought on the record an I judgment given against her which was at&ruied 
on apjx'al, and between the original and final judgment sli<, married again the 
decree, it was held could not be exerulcd against the «;erond hiisbaiul (4) 

8 (1) The msohcncy of a plamtifT in an) suit which the [*. 370 

When piaintifl’i insoi- assignee or rccener iiught inamtain for the 
veney bars suit. bcutfit of lus crctiitors, shall not cause the 

( 1 ) Chetau Cliarno Uas t Balbhadn Das 1 C, 33 A 631 (1J13) , 40 I A |S1 , 17 

21 A 314, Ramarhar)'* *■ \naoU Charja, U W N 

21 U 314. SunnJra Ki«ljub r IXxir^asoon (3) It II 

dcry,19C513 (4) UioJabunCbtinJcr n. 3 W 

(2) r»“» of dratb of party b«fore It 442(1368). 
hrvnng see Dell lUUh Siiwb r lUbibSlia), 
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3uifc to abate, unless sueli j^ignee or receiver declines to continue 
the suit or {unless for any special reason ike Court othenmse direds) 
to give security ior the costs thereof wthm such time as the 
Court may diiect 

(2) Where the assignee or receiver neglects oi refuses to 
procedura where as continue the Suit and to give such security 
signee isxis to continue within the time SO ordered, the defendant 
salt or give secuiiiy apply for the dismissal of the suit on the 

ground of the plaintiff’s insolvency, and the Court may male an 
order dismissing the suit and awardzn/? to the defendant the 
costs which he has incurred m defending the same to he proved 
as a debt against the plaintiff’s estate 


Insolvency — This rule correBponds with sect 106 of ActVJII of 1859 
as modified by Act X of 1877 which (jjilcr aha) estcaded the section to receivers 
appointed under sect 351 of the last Code and substituted the last portion 
of the section as it now stands commencmg from the words ‘ apply for il c 
lismissal The words shall not cause tleswt to abate have been substituted 
for shaU not bar the suit and an option is given as to taking security The 
rule applipa to proc edmgs on appeal (1) It does not declare that the assignee 
shall be made a j arty to the amt as the Act does m the case of persons represent 
mg a deceased part) The practice mindia wastoaddoi substitute tho assignee s 

name and he might be called upon to deposit the costa of an appeal , (2) but non 
the Official Aaai^ucc aliould give security before the order is made making bmi a 
part\ (Sy The form of tlie order should be one giving the Official Assignee a 
tnn vitbm which to elect and give security for costs If that is not done within 
the time sp cified the defendant may apply for dismissal (4) Tlio defendant 
cannot plead abatement inthout giving the Oflicial 4saigneo an opportunity of 
prosecuting the suit (5) Tliia rule does not apply to a case uhere there has onl^ 

1 eon an application to declare the plaintiff an insolvent and a \istiDg order I as 
i een made b it the proceedings arc subsequently annulled and the plaintiff h 
1 nt deolaiedan insohcnt {6) Itonl\ applies to the case of an lusohcnt plaintiff 
not to that of an imolaent defendant The Assignee has no power to eoatinu 
the defeure of a amt pending at the time the •vesting order was mado or to get 
himself ina Ic a j arty to a suit with a view of moving fer a new trial or for anj 
other pmpuse ivhatsocN er He maj apply lo staj the ‘•nit und r sect 19 of t! e 
Iiilian TnsoKcnt Vet (7) 


] 9 (1) Whete a smfc abates or is dismissed undci this Older, 

EltMt 0l abatement or UO frcsb suife shall be brought on tJie 8.11U0 
iitottissaU cause of action _ 


(1) B n 

(2) ncetalaU Seal r Girap 13 W IL 
431 (13'0) 

(3) Umh m v Abd ir Bab snai) IS B H 
C (1875) 

(4} lo-blraj V hbamJal 10 B 401 {ISR.) 


(5) Ibrahim r tWur Babisiwn 12 H U. C. 
257 < 1875 ) 

(0) tmnUtaic Ra{.bali niw«i 27 C Sh 
<1809) # c 4 a W V 2(W 

(7) In rr Ilunl Monntt &Co 0 BboHgar 

1 B II C S.>1 257(1661) 
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(l2) The jylauUijf or Ihc ptrioii claiming to bo the legal repre- 
f>entati\o o£ a deceased plaintiff or the assignee or the rccciicr m 
the case of an insolvent plaintiff maj apply for an order to set 
aside the abatement or disnussal , and if it is pro\ed that he u.is 
prcNcnted by any sufllcicnt cause from continuing the suit, the 
Court shall sot ,ujidc the abatement or dismissal upon such terms 
.is to costs or othcr\\ ise as it thinks fit 

(3) The pro^^slOus of section fi of the Indim Limitation l* 372 ; 
Act, 1877,(1) shall apply to applications imdei sub rule (j) 

Effect of abatement or dismtosaU- Tliisrukcurribi)uii(li>\utL&cct 371 
of VetX of 1877, sa\o that the xvotd'* Of ” Iwtwccii ‘ duciucd ’and* bankrujt 
(bubbcqueutlj “ insoUail'’) inserted bj Act XII of 1879 The present 
aiucndnicnta arc \orbfl onlj Sect 372a has, liowe\cr, been iniroduced jnto the 
rule as sub rule (3) 

This rule applies to pruccedmgs ou apptcal (i) Ikforc the auicudincnt of 
beets 363 and 370 of the last Code it was thought the corresponding section 
referred only to orders passed under the last paragraph of sect 3C8 and the 
bccond paragraph of sect 370 of that Code (3) This opinion, however, which 
was obiter, was no longer correct after the amendment , for sect 3T0 of the 
last Code as amended bad no pronsion for abatement, and under sect 368 as 
amended the abatGroent was luidcr the penultimate clause, while the fust clause 
of sect 3C6 also provided for abatement and to such orders of abatement this 
section was applicable (4) The former section was not applicable to an applica 
tion b) a plaintii! when the defendant is dead, and his representatives ought to 
have been brought in, (5) nor to a ease where a plamtiiT, who after obtamiiig 
an order for substitution of the representative of the deceased defendant and issue 
of summons, took no steps, and the suit was dismissed (6) 

Practice — A Court may make an order for abatement under r 3 (foimeih 
sect 366), and then levive the suit under this rule , (7) and the order for abate- 
ment ma} be coupled vnth an order under this rule (8) ^Vhen applications for 
abatement and for revival were set down lor hearing together, the proper order 
to pass was held to be to declare the suit to have abated and then at once to pass 
an order under this section on sufficient cause being shown (9) The cause of 
action in the original and revived smts must be the same , no fresh cause of 
action can be imported into the revived suit (10) 


(G) Besscssur Biiugut v ATurli, 9 C 193 
(1682) 

(7) Bhoyrub Da&s v Doman, 5 C 139 
(18(0). 4C I. B 374 

(8) lUvabu V Goculdas, 9 B 273 (1885) 

(9) Ram ProUp v Lai Cband, 9 C W N 
389 (1904) , Goda Coopooiamier v Soon 
daramall, 33 IL 167 (1909) 

(10) Shau Cband Giri v Bbaj-aram 
Panday 23 C. 93(I894X 


(1) l»ow repealed and replaced by Act IX 
ol 1908 

(2) B 11 

(3) Besseasnr Bhugut v Muili, 9 C 103 
(1882) 

(4) Bhoyinb Doas «. Boman, 5 (X 139 
(1379), 40 L B 374, Fulvahuv Gocnlda*, 
9B 279, Ram Protap tf Lai Chand, 9 C. W 
N 309(1904) 

C) Benodo llohini v Sbarat Cbundcr, 8 (X 
842 (1882) 
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' Sufficient cause ’* — Such as the delay caui.ed by the iepreseutati\o 
talcing steps to obtain loprescntation So wluirc there is difficulty m obtaining 
piobatc of a deceased plaiutiffs will the mere neglect to apply for inmted 
idmiiufatration \7ii] not be a bar to an application under this rule {!) 

Limitation — The application muit be made nithin sixty da>a fioin the 
Older of ibatement or dismnsaal (2) 

AppeaL — Formerly thcie waa no appeal hoin an oidor refusing to fcct 
iside the abatement of a suit f3) but this was subsequently provided for by 
sect D88 (201 and now by O XLHI r 1 (k) 

2 ) 10 (f) In othei c-tses of an as>sigumeufc, creation or 

Procedure in case ot tlevolution of any interest during the pen- 
assignment before finat deticy of a Suit, the Bint may, hy leave of 
order in suit Court, bc Continued by or against the 

person to or upon whom such uiterest has come or devolved 

{^) The attadment of a decree pending an appeal ih^ejrom 
shall he deemed to he an interest entitling the person who piocurcd 
siidi attachment to the benefit of suh rule (!) 


Applicability — fho former section was introduced by Act X u£ 1877, 
and w as not amended until tho present Code In the first paragraph all icfeicntc 
to the consent of or notice upon parties has been omitted and the words alJcr 
in addition to etc occurring after the word corned have also been left out 
Sttb rule (2) is new It applies to proceedings on appeals (4) to a iwtition 
amt after decree for partition (0) but not where tho preliminary decree has been 
compleU iy earned out and the suit determined (6) It applies to assignment 
of the rights and interests of a putnidar (7) to dexolution of mttrest b> reason 
of an adjudication in insolvency (&) and to the case of assignment bj t defendant 
pending 'i suit which was decreed whereupon the assignee filed an ^ppeil , (9) 
but not on appeal where an assignee applied to be made a part) by reason of an 
assignment executed during the pendency of the original suit , (10) nor to the 
assignment creation or dcsolution of any mtcrc&fc after decree , (il) or occurring 


(I) BhojTub Ilass v Iloman* 5 C 14* 
(1870) 4 C b it 374 aco also Fuf afcu t 
Gocitdas OB 275 sod aeo Po bi BaLab > 
littbib Shah. I‘ t, 33 A 331 (1913) 40 

I A 351 170 W N 820 

(,) Alt 171 Sched I of Atll^ol JOOB 

(3) Benodo Ifobmi c Sharat Cbaoder, 8 0 
bJ7 (1632) 

(4) Bajar^m v Jtbliai, 0 B lul {1864} 
t 11 

(3) llais Bath r Uma Charan, 1 C W N 
*.>0{1800) 

(0) Call^ Churn llullick i Bhuj^buttj, 


ISC.L B 103(13»9) 

(7} Wilson t Govenuucat W B. 12- 
^1809} (before tUu eoction) 

(8} Punintharelu v CJwslijaHJ -o if 405 

(9) Moll lUia a Bundun J>11 22 A 3a0 

[1000} 

(10) Shania Charan Chowdbur/ t lUm 
Mina Kumarj Bulo No 1531 of ICOO, dat«l 
loth Maj, im (Cal ui»rci"rtid) 

(11) OooilaSl V Jluasoorio B^nb 10 A. 97 
(1887), lU>nort ifussoono Bank 7 t lal 

(ISSo) 
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licb^Lcti tlic tUcric HI I the the il (1) It Ava-j hilJ under the lant 


n decree i>cnJiiig . 4 )Ik a! , (3) hut m.c now as to nttoclimcnt, suh rule (2) It 
docs not appl) to the cavj o{ the Ulhcial ^Vs'>igncc opjmmtcd in insolvency 
proceedings t>cIorc t!ic amt was brought against the insolvent (4) 

“ Other Cases” — That is, eases other than those s{>ccillrall^ mentioned 
in tile preceding rules of this Order , (6) and nut confined to t iscs other than 
ilcath, nurrugi, or msolvcnc) ,(0) such as an assignment of a respondent who 
suhsc«iucntlj died , (7) hut the a^ignee must he arra^ ed on the same side as the 
assignor (8) V clmnixrtor and part assignee of the plaintiff has been made a 
part) defendant on Ins own application (9) The rule also applies to an assign 
ment b) tlic defendant jicnding suit which was decreed whereupon the assignees 
tiled an appeal (10) 

“Dcvolutioii”— rhis includes devolution of interest hv re isonofan idjii* 
dication minsolvcncj and the making of a vesting order (11) UhereaUccciver 
lUsUtutcs a suit for ejectment and is discharged the person who in the suit m 
which the Kccciv er is appointed is declared entitled to the propert) m question, 
19 entitled to continue the suit , (12) so also where m i pending suit instituted 
bj a manager of an encumbered estate the estate is released and restored to the 
owners (13) 

“ Any interest ’’—Means interest m the propeit) the subject matter of 
the suit (14) A creditor of a decree bolder attaching the decree jicnding an 
appeal against it, could not (it was formerly held) he made a resjiondcnt to the 
appeal (Iff) But see now sub rule (2) 

“ During the pendency of a suit ’ — ihese words relate to a suit m which 
no final order has been made though a preliminat) decree has been passed , (IG) 
such as a suit lu which directions to take an account have been given (17) or a 


(t) Collector of ilozaftarnagsr v iluesuu 
Begum, 18 A sO (lS9o) . but sco froc 
Ijckhanalb r Ilnmiiban Cbumkr 18 \\ K 
438 (1872) 

(2) Ifartfh Cliaodra To vary v Chandporo 
Co. Ltd., 30 0 901(1003), #oa also Jamnadas 
Cbhabdda* v Torabji KbatsedjI, 10 B 27 
(1891), but SCO Mtdnapur Zemmdary Co 
Ltd V Nsfcsb. IOC W N 109(1911) and 
Aibuthaots Industrials, Ltd v Mutbu 
Cbettiar, 31 M 464 (1908) 

(3) Chad Beban v Kahmal Das, 20 A 38 
(1897) 

(4) Millet V Budb Smgb, 18 C 43 

(0) Bbugwaa Das Khettry t Nil KanU 
Ganguli, 9 C W N I7I (1904), Btnodo 
Mobuu V bharat Cbunder, 8 C &37 ()SS2) 

(6) Bhuguan Dvs Khettry t Nil KanU 
Ganguli. J C {!»(«) 


(7) Rajaram > Jibai 9 B 131 (1884) 

(8) iUdiul’rosadti Rajendro 5A 209(1882) 
(0) Rajaranco Daai v Debendro Nath, 3 C 

t\ N 734(1899) 

(10) Moti Ram t> Kundan Lai 22 A 380 

(11) Pumntbavelu I Bbashyam Ayyaagar, 
25 M 400(1901) 

(12) 3Ucleod t Ki&san 30 B 230(1900) 

(13) Sourmdra Mohun Tagore v Stromoni 
Dcbi.28C 171 (1900) 5CWN307 

(14) llarish Chandra Tcuary V Chandporo 
CO, Ud . 30C 901 (1903) 

(15) Chad Behan v Rabmal Dos, 20 A 38 
(1897) 

(10) Gocool Cbandcr v Administrator 
Ceneral, 5 C 731 (1880), Surendra v 
Khcttcr.SOC 009 (1903) 

(17) Surendro Keahub t Khetter Krvhto, 
30C 009(1903), 7 C W ^ 517 
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amt respecting a will, wlieie a decree fox a stheme to be settled i\as made but 
was not proceeded ivitli and no sebeme settled or final order made, (1) e-ven 
tbougb it has been struck oS for nant of prosecution , (2) or a mortgage smt 
after decree, at least up to the ordor absolute for sale, (3) and up to the tune the 
property is actually sold, (4) and even after the sale and before payment out of 
Court (5) But a purchaser of the plaintiff s interest after a suit la dismissed 
13 not entitled to appeal •without joining the original plaintiffs as appellants (C) 
ihe devolution must be either pending suit or pending appeal (7) 

By leave of the Court ’’ — ^The application may be made by the persou 
seeking to be added or substituted, or by one of the parties to the suit (8) In 
the last Code the lea'v e -was to he given either wnth the consent of, or after service 
of notice on, the parties The Court might have revived without con'ient or 
notice, where the parties who ought to give consent or get notice were dead (9) 
On an application by the appellant to substitute for the origmal lespondent the 
latter’s assignee, under an assignment of which the appellant had two j ears’ 
notice and made before the filing of the appeal, the assignee’s objection to bc 
placed on the record was sustained (10) The provision as to consent of, or 
notice upon, parties has been omitted But it has been held that its omission 
does not justify the inference that such an order made ex parte cannot be recalled, 
for all orders of this character made ea; parte are subject to the implication that 
they may be revoked at the instance of any party prejudiced, and the Court 
has mherentpower to give suchdirections as the justice of the case mayiequire (11) 

" Continued by or against "—It is not a new suit as agam&t the person 
added or substituted and lie can onlj take such pleas as his assignor could h ivc 
fused, and cannot introduce any new issue (12) A purchaser of the rights and 


‘^The person to or upon whom ” — The Oifical Assignee in insolvency 
proceedmgs instituted before the suit is brought against the msolvent cannot 
be made a party under the rule (15) The position of the Official Assignee la 
not affected by the doctrine of Iw -pc^idcns and the party seeking to bind bun 
by the result of a suit should apply to make him a party to the suit (Id) A 


(1) Gonad Chuader V Bungunmonev, 6 C 
CO (ISSO) , d C Xi B £69 

(2) Gocool Ciiundcr v Admuistiator 
General, 5 C 726 (1880) 

(3) ChuniLalt AbdulAli,23A 331(1901) 

(4) Bbuguan Da.9 0 Nil Santa, OC W N 
J71 (1904) 

(5) Khcttcr Isath t Hlamck Lai 5 C W 
N cxciu (1001) 

(6) Dbunnoo v bunnoo, 13 \V B 106 
(1871) (prior to llna eection) 

(7) In the inatkr of Durga 1 rottad, 22 A 
231 (1899) 

(6) 111 the loatU-r of barat Cii.iiidra Sin^b, 
18 A 2S*> (ISjo) 


(9) Gocool Cbnntkr i* Adnimiatrator, 5 C 
726(1880), 50 L B 50J 

(10) Collector of Muzafamagar v Husaini 
Begum, 18 A 80 (1893) 

(11) Tiioit Ajaot Singh V Chriatun, 17 
C W N 862 (1912) 

(12) Cbunni 1^ v Abdul All, 23 A 331 
(1901) 

(13) Wilion tf Govcriiniont, 12 IV B 122 
(1860) (prior to tins Bcctwa) 

(14) BinodoBcliaiyr BeerNoram 6W B. 
Act X 02 (I8C6) (prior to this wtlion) 

(15) Milkrv BudhSingb 18 C 43(1S'U) 
(10) I'umntliAVflu v IJliasbxttm Ayyttngaf, 

25 M 4U(i (1901) 
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jlUclird l)jijk iiliaria js IUl }rM|icrlj vl li , C aucj fur iJiiui js Lia uh 7J 
projKTt), and giimn}! obtained i>os6cMioii of tlicin, and sold to D On apical 
A succeeded, but held he m as nut entitled to jm! D on the record ul the execution 

or enforce restitution against him (1) 

** Such interest.” — hubjictlo all liabilities resulting from the applit ilioii 
of fu j>c«<fcni (2) 

“Has como or dovolvcd.” — In the last Code the seords were “either 
tn addition to or in rubslitutionyor the jtersons from tcliom tl h<u 7)a5scd as tic 
ease tnay be ' Where the whole interest of the solo plaintill had been trans- 
ferred with his unqualified assent, and the transferee substituted for him in the 
inception of the ease, and the defendant in Ins written difinci. did not demur. 
It was held not iicccssar) for the original plaiiitid to be associated with the 
transferee on an appeal bj the latter (3) rurchasers or assignees pendente lile 
should bo adtlcd as parties (1) V purchaser of the plaintiHs interest after 
a suit IS dismissed is not entitled to ap|>cal without joining the original plaiiitiHs 
as apjiellanU (0) V plaiottfl assigned to A the subject matter of the suit 
while jKnding and gaao him jicwer to continue, held that the application of 
A to substituted or added was reasonable and should be complied with, as A 
was directly interested m the matters to bo settled by the suit (0) In a mortgage 
suit where assignee applied after the sale had talcn place and confirmed he was 
added as a co plamti0(7) Tiic alteration m language would appear to haao 
been made with a mcw to compression only the sense remaining the same 

Limitation— The tight to appl) m a pending suit \€ a suit m whicli i 
prelmimary decree but no final order has been made accrues from day to da) 
and the periods of limitation proaided m iVrts 171 171 a and 178 behed II 
Vet XV of 1877, do not apply (8) but they do if no pnlinunarj decree has been 
made ^Vhen a person is substituted he must be taken to be brought on the 
record subject to the law of limitation applicable to the ease (9) 

Appeals — Orders disallowing objections were open to appeal (10) An 
order for substitution is practically the same as an order diiallowang objections 
and was subject to appeal (11) But there was no apjieal from an order refusing 
an application to be made a party , (12) or from an order rejecting the application 
of a person claiming to be brought on the record as assignee of the deceased 


(1) Goodall V Mussvorie Bank, 10 A. 
97 (1887) , Itaynor v Mussoone Dank, 7 A 
C31 (1885) 

(2) Cliuaas Lai v AbJal All, 23 A. 331 
(1901) 

(3) Moneerooddeen v Parbutty Cbum. J6 

W E 121 (1871) 

(4) Ahmedbhoy r tuloebLoy, 8 B 323 
(1884) 

(5) DbunncMj v Siinnoo 15 W R 106 
(1871) (prior to thi* section) 

(G) Commercial Bank of Iiid a i Sabja 
Sahel. 24 M 2o2(1900) 


5C W N ciciu.(l901) 

(8) Kedamath v Harachand 8 C 420 
(1$$2) Eaml^athv UmaCharan 30 W N 
760, Sureodxo Keabub V Khetter Xr.abto, 
30 C 609(1903), 7 C W N 617 

(9) Sheikh Abdal Ealimaa v Sheikh Amir 
All, 11 C W N 521 (1007), r B , 8 c, 
34 0 012. 

(10) Sect 5S8 (21) 

( 11 ) Suresdro Mohun Tagoro v Siromoiii 
Debt, 28 a 171 (1900) , 5 C W N W? 

(12) Lalit Mohan t Shcbock Chand, 4 
N 403 (1900) 



1066 


rUi. COD23 01 CIVIL PROCEDUilL 


iiKSt ScaiP. 
0 ZZ, IT ii, 12 


sole ap^cUaut (1) No appeal, iio^vevcr, lay froia an wder alloiv'mg a defcadaat s 
objectious, aeitilier as such aa order a ^crcc (2) S«.c uaw 0 XLUJ r 1 {0 An 
appeal hes under the Letters l^atent from an order dissmissing on ita merits an 
application by the assignee of the plamtiQ to be added or bubstifcutcd (3) An 
appeal was also held to Ue from on oitkr dismissing any apidicatiou under the 
former section to be brought* upon the record as representative of a deceased 
party m a case jn which a decree under sect 50 oi Act IV of 1882 had been 
])aased such ordet being one under sect 2ii of the last Code, and therefore a 
decree inthia the meaning of sect 2 of that Code (4) And wherc\er a mattei 
can be said to fall within scot i7, ante, the order as a decree will bo appealable 
An application by a respondent, whose interest was at one tunc represented by a 
receiver, to replace upon the record of the appeal as a party respondent the name 
of such leccivcr^ winch had been struck off owing to a misrepresentation of 
fact may ba treated as an a 2 ) 2 *bcation for re view of the order striking oS the name 
of the receiver (6) 


3.J 11, In £^i <2 application of ihs Older to appeals^ so hi at, 

Appf, cation of Otcei uiay be, the word plamtif! ” siiall bo held 
to ap^jca/a to include an appellant, the word “ defen- 

dant: ” a respondent, and the n ortl “ suit an appeal 


Appeals — ^Tiufc with some sltcratioiw is the seceud portion of sect 1382 
of the last Code, tho first portion of which is the second clause of sect 107, ante, 
to the notes at which section reference should he made Where wi a iJcrsonaJ 
action for an injunction a decree was given for the defendant with costs and the 
plaintiff appealed, but during the pendency of the appeal the defeudont- 
tespondent ^ed it was held that the tight to prosecute the appeal against hw 
legal representative did not survive (G) 


12 (1) Nothng J, {, and S fo 

Application of Or<s»r in execuhoii oj a decree OF ordcT. 
to flrocecilinffs 


Miscellaneous proceedings — As has been already ohsened mtlic notes 
to the preceding rules the opinion was generally entertained under the last Code 
that the Chaptoi which this Order replaces did not apply to the execution o 
deciecs Tht original bill, therefore propOEcdtoexocpt^lexccutionprocecwngs 
from the operation of thi» Chaptci On revision, however, it was cousidered 
that only the sections expressly mentioned should not apply to such proceedings, 
and that othermsc the provisions of the Order should be made cfiually .kj)phcab o 
to!*uits and to proceedings other thansmta (7) 


(1) Jamna Bibj v Jhaii 2-1 A 212(1902) 
oTcrruliog iloii Ham « Kuadan Lai 32 
a&O (I&OO) 

(2) Coaimcrejal Bank of India v SftLju 
Salicfa Si M 252 (iOOO) 

(3} Laht Mohan v bhclwcl. Cltaad 
4 C W N 493 (JOCOi . fij t tiialx-h 
iUea i A 342 (J{KI2) 


(4) Indo Jfati v Gaya i’ro«ad. 19 A 
(1390) , ^ . 

(SJ In the luatlcf ol Sarat ChaaJra Singii, 
ISA 2S5(lSi?5) 

<6) Jy‘^n£ttr, 31 

^ (V&ee llj/iSJolh* t tUVijat UG W N 
7W (lOftJl 



ORDER XXllI. 

Withdrau'al and Adju^tmciif of 

1. (i) At an) time alter the institutioji ol a suit the I* 

«H O' '"‘2/ 0/ rtc 

abandonment of pari of defendants, Ullmraw /ili> SUlt or (lUindOH fXirt 
of his datm 

(-/) ]Yhrc the Court la aatisficd — 

(<i) that a suit must hil b) lo.ibon of aomt foiuwl 
defect, or 

(6) that there ate other wifhcicnt {'rounds for allowiwj 
the ‘plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may, on such terms as it thinks fit, grant the plaintiff per 
mission to mthdraw from suck suit or abandon such part of a 
claim with hberty to institute a fresh suit lu respect of the subject- 
matter of such smt or such part of a claim 

(5) IF/ierc the plamtifT mthdrans from a suit, oi abandons 
part of a’ claim, without the peinussion referred to m sub rule 
he shall be hable for such costs as tlic Court may award and 
shall be jirecluded from imtiiuting any fresh smt in respect of 
such subject wader or suefi. part of the claim 

{4\ Nothing 111 this rule shall be deemed to authonze the 
Court to permit one of several plaintiffs to withdraw without the 
consent of the others. 

Withdrawal of suit — Sub rule (1) is new, 6a\c for the fust hue winch 
follows the wording used since sect 373 of Act X of 1877 Prior to that it 
was “ at any txme he/ore final judgment^* such being the terms of sect 97 of Act 
VIII ofl859 Subrule(2)origmatedjiiBcct OTofActVIII ofl8j9 Sect 3(3 
of Act X of 1877 added the words, “ that the suit must Jatl h j reason of son c 
formal defect," “ or to olondo?i fart of his cfoim,” “ or for the fart so alandoi ed ’ 
These last words were altered to “or tn rcsjtecl of the fart so abandoned" Act 

, ‘ aUoiciny the flaintiff to miti- 

the other alterations noted m 
lUui-a . - - • terwij ” the words “ <M to cost* 
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OT otherwise" aijpearmg m the eather Codes Sub rule (3) also orjguiated lu 
sect 97 of Act VIII of 1859 'So it iho vroid&** or abandon 2)aTi o/hts claim" 
Ui.re added by sect 373 of Act X of 1877, and the words “ or in respect of the same 
part ” by Act XII ofl879 The "words in italujs were introduced by the present 
Code, “ instituting any " being substituted for “ bringing a," and “ in respect oj 
suchsubgect matter or suchpait of the claim 'for '* for ihesamemalter or xnrcspcciof 
the 5o»ic part ' Sub rule (4) was introduced by the Code of 1877 

The rule does not apply to suits before the Keicnue authorities undti 
the Bengal Tenancy Act (X oi 1859) , (1) nor to Probate proceedings, before 
the matter becomes contentious , (2) nor to an order made for arbitration under 
the Second Schedule, paragraph 1 , (3) nor after the aivard has been made , (4) 
but it applies to proceedings under paragraph 20 seelaug to file an award made 
without the intervention of the Court (5) This rule read with sect 139 apphes 
to insolvency proceedings under the late Code (6) That portion of the Code was 
repealed by the Pro\mcial lusoUency Act, 1907 It applies to rent smts m 
the N W P under Act XII of 1681 (7) Fotmerlj it was held to apply to pro- 
ceedings in execution, (8) including claim proceedings, (9) but this is not so 
now (10) and execution proceedings arc now excluded from the operation of 
thisTulebyO XXIII r 4(11) 

Thisruleianot applicable where the fresh suit isagainst a difiercntparty , (12) 
or where the cause of action is different (13) It only applies to cases where the 
suit IS properly proceeding in the Court m which the leave was granted (11) 

“ At any time after the institution ” — But not after issues haie been 
joined and the plaintiff has failed to produce evidence in support of his claim (10) 
nor after the defendant has obtained a decree m his favour (16) In a recent 
case where, after ell the mtnesses had been examined, the Court had given the 
plaintiff time to produce documents contradicting tbo^e produced by the defen- 
dant, and on his failure to produce them had granted leave to withdraw and 


(1) Kadba Madhub V Lxibbi^asaut 2l C 
42S(1S03), Vokundav Bhogaban "IC SIS 
(1894) Jonar«laat Barclay SOWN cxL 
(1901) , Mo(Uioo SooduQ v Faacb Cowreo, 7 

R 302 (1867) , Beer Chunder v Tarmce 
Cburo 1117 R 4G(1SG9) Ramanatbv Joy 
Kiibca, 11 W R 3 (1869) but aeo 
tVoomaiulh Roy w Srecnath, 15 W B 200 
(1871) 

(2) I’abum V Innasi, 10 IL 438 (IS9C) 

(3) ^hcoambar f Beodat, 0 A. 108 (ISSC) 

(4) Jlcbi Cburo »>. Bjpra Presad, 7 C W N 
186 (1902) 

(6) Gauri Sbaokar v tiaida Eocr, 31 C 
310 (Ij04) 

(6) Uaidar i? Jaiuoa, 17 A. 101 (1803) 

(7) Madbo Pratasb r ilorli, 5 A 400 
(1SS3) 

(8) barju I’nisad t SiU Ram, 10 A 71 
(lSJi7) 

(J) bubl>araraic-Q t 1 uunu«awuiy, 3 M II 


C 293(1870) 

(10) Wajihan v Biahwanath, 18 C 4C2 
(1891), RadJuv ICisben V Radba Perabad, 18 
C 313(1891). Bunl^Beharyp NdMadbub, 
18 C 035 (1891), LaWinuv Atebauna 15 
M. 240(1891), TbaturPrasadv Fakir ullah, 
17 A 106 (1894 P C ) , 22 1 A 44 

(11) I.odd GovmcUs v Ramdoss, .4 
3) L J S8(191S) 

(12) ilukboda V Ram Churn, 8 C 871 
(1882), 11 0 X. B 194 

(13) Gopal Chandra i Puma Cliandra, 4 C 
W N 110(1898), 2 0 W.N cclxxx^u 

(14) Ramdoo Dass t Gonesh, 35 C 924 
( 4003 ) 

(15) ■MudJun Ram v Israil iU', -'1 '* B. 
291 (lt>74) 

(J3) Eljutb t Rano;i, 33 B -Ol (lOH)* 
and SCO Mata I’aUt V Bern MaJho, 30 A 173 

(1314) 
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ia:^litutc a frcsU &uit on tbo same ciuw of action, under tins tiiK, it was hcM 
tins was \ material nrcguhnt), sinec time should not ha\c been gi\eu after 
the healing was hmshcd and the failure to produce the documents was not 
ground for granting lca)c for a fresh suit (1) It must he before judgment and 
preparation of the decree m proceedings under the Second Schedule, para 
graph 20, to hie an award made Hithout the intervention of the Court (2) 
Under the Code of lSo9 permission could not be given in the fmal judgment (3) 
Leave has boon given on nppca1,(l) and on special appeal , (D) hut on appeal, 
in Madras, an appellant cannot withdraw without leave of the Court, and will 
m every instance be liable to pa) the rcs|>oudent s costs of appeal (G) The 
S C C , it vvas In Id might pass an order under the former section corresponding 
with this rule after granting an application for a new trial , (7) but where it 
had passed a decree for the plaintiff contingent upon thi opinion of the II C , 
which decided on the plaint that the plaintiff could not recover, the SCC 
could not then give leave to vvithdrwT, but must enter up judgment for the 
defendant (8) 

“ Other Buffleient grounds ’’—Such as a misjoinder either of p vttie>« (0) 
or of the matters m contest , (10) orvTherconl) the form of tlio suit was bad, (11) 
or where on appeal certain uupotlant evidence was rejected , (12) or where a 
matcrialdocumcnthaalKcnrcjcctedbccausi ithasnotbccnpiopcrlj stamped (13) 
or where the plaiutill had relied on sudder jtmmas and the Court considered the 
Bcnundar’s collections would bt lipttcr evidence (IJ) oi whin the plamtifi 
desired to register the document on which he sued (15) or vvlnre the plaintiff 
was unable to adduce evidence within the time allowed b) the Court (1C) oi 
where there had been an erroneous valuation of the subject of the suit (13) 
but not because, after issues have been joined the plaintiff fads to jiioduco 
Query whether it is sufiicient gioiiiul 


n L K l* r JP rftiieslii e Kliairati IP A 
270 (18‘)4) 

(10) Wilson i CulkcUir o( Raj»hal\e li 
W R 1 ( 41 (ISM) 13 Mdo I a 1(1) 3 
BLR P O 48 

(11) ittnaUi r Mohcboolah 17 W R 
O 1 104(1872) 

(12) Gngoryw DooJeyClnnl 14 W P 1 
(1808) 

(13) W Uson t Colleclor of Rajghahjr 13 
W B 1* t 43 (18G0) 13 Moo I \ IfO 3 
BLR P C 48 

(14) Kbatoon Kooawar p lluidooV Ivarsm 
20 W R 163 (1873) 

(15) Misser Ikbee Pmhad v Buldeo Per 
sbad 5N W P.H C R 116(1873) 

(16) Peresh Nsram v Smut Soondaree, IG 
W R 100 (1871) 

(17) Muddin Ram t Israd All 21 W R 
291 (IS"4} 


evidence in support of his claim (17) 


(1) Bai Koibilfti t sbibp^ Vnoaps 
27 B C32 (iai3) 

(2) GaurJ Shankar i Mai la Koer 31 C 
017 (1004) 

(3) Sbeoraj NuiiJ m < Rajc«K mar 24 W 
R 23(18-f) 

(4) Gregory t l)k>olcy LUauJ 14 V\ It 1” 
(18G8), Ram Persbad V Bburnsa 1 W It 
328 (1808) Kliatoon Koonwar p II irdoot 
Naram 20 W R 103 (1873) Gan? » Ban 
. Data Ram 8 A 82 (18So) 

(5) Juggiinnatli t VlohibooUh 17 W It 
164 (1872) 

(6) KareemBeot Begun Bte 3 VF U C 
363 (1867) 

(7) Jadu Mam i> Ram Kumar 29 C 239 
(1902) 

(8) A. Yuloe Mahonjcd Hosaam, 24 C 129 
(1896) 

(9) Wataon t> OUoctot of Raisbaliye 12 
W R.P C.43(18f9), 13 Moo I A 160, 3 
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th-^t the defence was such that the suit must fail (1) It has ken held that 
while it 13 impossible to lay down any cxliaustive definition of “ sufficient 
grounds ’ within tlic meaning of this rule, it may bo generally said that the 
Court should not allow withdrawal of suit after the parties are read) for trial 
if it would obviously prejudice the defendant (2) 

“ With liberty to institute a fresh suit ” — This does not prevent the 
Court, when such fresh suit is brought, from entering into the question of res 
judicata ; (3) but a suit is not barred by the principle of res judicata because 
m the former suit, after evidence had been recorded but before judgment, 
liberty to bring a fresh amt had been granted (4) Coiuts m India ha\e not 
the power to make a decree of non suit So where in a suit for enforcement of a 
hypothecation against immoveable property it was dismissed, in the form in 
which it was brought, on the ground that the plamtifi having purchased a pait, 
could not sue for the whole of his claim against the rest of the property, \vith 
permission to bring a fresh suit, it was held that such perimssion ought not to 
have been granted (5) In a decree whollj dismissing a suit for possession 
on the ground that the plaintiff had only made out his claim to one third of the 
property claimed, the liberty given to bring a fresh suit for possession of the 
QUO third was 'i nuliitv and the claim was res judicata m a suit brought in 
pursuance of the liberty (6) If the permission through madvertence bo not 
recorded, the omission may be rectified on review (7) The procedure provided 
in this Order is not the only manner m which a plamtifi can come to Court a 
second tune for adjudication upon the merits of his rights (8) Limitation applies 
to the second suit as if it was the first (9) 

“ May grant ” — ^Thc order should not bo for the dismissal of the 

suit, but m terms of thia rule (10) The proper order is one which hmits the time 
m which the paj meat should be made and which goes on to direct that on 
failure to pay withm that time the origmal suit is dismissed with costs (II) 
Apart from this rule the Courts in this country Lav 0 no pow or to dismiss a suit 
and give a plaintiff leave to bring a fresh suit on the same matter (12) It has 
been held that the dismissal of a suit in the form it was brought docs not 
amount to permission to sue again (13) but this lias been dissented from (11) If 
the defendant has appeared this order cannot be made ex pnrtc,(15) but must 


(1) Zahurunnissa v Kbuda Yar, 3 A 
r>23 (1831) 

(2) Mahjpativ Natliu, 33 B 722(1909) 

(3) ^\atsoa v Collector of Rajilialiyc, 12 
W 11, P C 43(18GD), 13>roo I A 100, 2 
U L B,P C.43 

(4) VIoaa Bibeo t Omed AH, 14 W B 270 
(1871) 

(Jj) Banvari v Muhammad Maghait, 9 A 
090 (1887) 

(0) Sukh Lai t Bbikiki, 11 A 187 (18S8) 

(7) Pcareo Mohun v Gooroodou, 20 W B 
401 (1873) 

(8) Muhamiuoil &dim v NaLun Bibt 8 A 
232 (1880) 


(9) Varajlalf Shome8hwar,29B 210(1004) 

(10) Douceltv Wise, 1 W B 322 (1804), 
Crogoiy % Dooley Cham), 14 W B , 0 J 
ipi) 17 , p 22 (18CS) 

(U)SluUl Prosad t Gaya Prosad, 19 
0 L J 029 (1914), at p rsi (Jenkins, C J , 
and \yoodroffo, J } 

(12) Ilira lal u Udov, IG C Vf. N 1027 
( 1018 ) 

(13) Gaoesh Bal v KalU Prasad, 0 X. COo 
( 1893 ) 

( 14 ) Per Mahmood, J . m Mulummad Salim 
« Kabiau Biri. 8 A 2s2{1880) 

(15) Vlisacr Dehco Pcraha.l r IJiiIdco Per 
■bal,CN W P II < B 110(1873) 
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W niaJc on uotuo to Imn (1) I he effect ot the inlir la to kaM iimlttra us if 
III) buit had IxrcH instituted md 0 II r Jwill not ilebar tlm ]>UintilI from 
M'cling relief he did not mcludu in bts fitit «uit (2) Where the order was 
nude 60 as to eiiahlc the i>lamtiff m the first suit to include a portion of Lis 
clum omitted m the original suit and such fresh suit nas brought it asas held 
that the additional portion was not harrod h) sect 7 of Act YIII of 1859 (3) 
Will re an li'ix 11 itc Court , instead of deciding upon an apjwal refers the appellant 
to a fresh suit, the order ashetber right or wrong if accepted the parties, la 
binding ui»on thcin(l) A Special Judge undir the Dthkhau Agriculturists 
Ilelicf Vet, III tbccKicisc of hisrcMSional powers cannot do so no such applica 
tion liaMng been made to the Lower Court (5) 

Sub rule (3) — Tiic original clause was introduced as the effect of the 
ileeision cited (G) 

“ On such terms Ihe only ease in which a Court iiiaj enforce a con- 
dition, eg that the pa>mtnt of costs be a condition precedent to withdrawal, 
upon a plainttfl who seeks to withdraw is where the pUmtiff asks not onl^ to 
avithdraw but also liberty to bring a fresh suit (7) The* order that the pUinliff 
should paj the defendant 8 costa 1 $ almost ifnott|uite a matter of course, and 
an Api«llato Court will not inleikrc with such an order (8) The plaintiff had to 
paj the costs inclined bj the defendant where he caused the defendant s arrest 
before ^udgniont and then applied for withdrawal under this rule (9) If the 
liberty bo to bring a fresh suit on pajmeut of costs a subsequent suit is not aoid 
ah inilio if the costs arc not paid before its institution and subsequent payment 
cures the irregularity (10) But if the order be that tin* costs bo paid within a 
specified time and that is not done the withdrawal must be taken to be without 
pcrnussiun , (11) though the Court baa power to e^tend the time for paymoiit 
when it H absoliitelj impossible for the party to pa> such costs before the day 
fixed (12) In a recent case where permission to withdraw 1 Mut on pajinent of 
costs with hbertj to institute mothor hid been granted but the subsequent 
suit was brought before the costs had been pud U wis held that it was baned 
because the former suit was still pending but tint on 1 later payment of tlio 
costs the withdrawal became complete (13) 

“ Claim ” — “ Claim means such 1 claim as if the allegations on which it 


(1) Misaer Uebeo Persbad v Buldco Per 
shad, 6 N W P II C H HO (1873), 
Ixarcem Bee v Beegam Bee 3 M H C 308 
(1867). Kalian Singh v Lekbraj C \ 211 
(iSSi) 

(2) DpliariLalv BaranMai.lTA 63(1804) 

(3) Xl^hi BaVsb v Imam BaLsb 1 A. 324 
(1870). SCO also London Bombay and Medi 
Urraneaii Bankw Borjorji, 9 B 346(1883) 

(4) Raiibo NilMon9o,20W It 440(1873) 

(6) MoLUjiv Manaji 12 B 084(1838) 

(0) Aboo Talrb t Abdool Nuboe SO W R 

415 (1873) 

(7) IhuJar Slab i lamns Da* 17 4 1 jS 


161 (l89o} 

(8) Doncett i Wise I W B 332 (1804) 

(9) Sy«dAliv Adib 15 B 100(1800) 

(10) Abdul Asia v Elrahim Molla 31 G 
905 (1904) 

(11) lUrmath n Syed Ilaasam 10 C \\ N 
8 (I90j) 2 C L J 4&0 , Fiaher t \agappa 
37 \I 2a8(190J) 

(12) Pena Muthirian « Karappanna 21 M 
3 0 (lOM) 

(13) Sbitat Prosad w Gaja Prowl I, 19 
C L J 329 (1914) (Jenkins GJ and 
Woodrofle J), ajpionng Abdul Aziz t 
1 brahiQi MotU. tupra 
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IS based are true gives the pJamtiff a cause of action quoad that particular claim, 
and not a claua which is not a cause of action and which the Court may, m any 
event in the exorcise of its direction, either grant or refuse (1) 


“ Without the permission ** — On 1 plaintiff filing a petition uncondition- 
ally withdrawing his claim the suit should be strucL off He cannot thert-after 
apply to set aside his petition on the ground that the defendant has failed to 
fulfil some private 'irrangemcnt (3) But he may recall his petition of with 
drawal at any time before final judgment (3) ^Vhere a plaintiff sued for posses 
Sion and mesne profits and his suit being dismissed, appealed, reserving his 
claim for future mesne profits for a separate suit, a future suit for such mesne 
profits whether from date of the prior suit or decree, was held not to bo barred (f) 
And if it was with consent of the defendant, ep for the purpose of referring the 
matter to arbitration which fell through, a fresh suit is not barred (5) Where 
a settlement had been come to aud both parties applied that the case be struck 
off jt was the plaintiff s duty to sec the terms recorded He having faded to do 
so a fresh amt on the same matter was barred under this clause (6) ^Vhen in a 
particular suit a defendant had by concession of the plaintiff acquired rights 
which otherwise could not have existed, the plaintiff cannot hj withdrawal of 
the appeal annul the effect of the concession (7) If the withdrawal he on appeal 
the decree appealed against becomes final, and is unaffected hr any compromises 
made at the tune of the withdrawal (6> and onlv the decree of the Lower Court 
cau be executed (9) When an appeal is withdrawn after the respondent LaS filed 
liis ansvrer, no leave to appeal ought to be given to the respondent unless ho 
satisfy the Court he was ready to appeal and would ha\ 0 done so in proper tmio 
if the other side had not appealed (10) 


“ Liable forsuch costs Tho Court v^iiJd dismiss the suit with costa (11) 


Such subject matter — Matter means the subject of lCj,al acfiou, 
consideration complaint or defence or the fact or facts constituting the vrhole 
or a part of a ground of action or defence (12) Jt does not mean propertj but 
the right m property which the plaintiff seels to enforce (13) And 0 JI r J 
is a bar to his instituting a fresh suit id respect of any portion of his claim which 
)i< inaj have omitted to include in the suit he has withdrawn (14) IWun 1 
pi iintill sued for ejerfmenf and withdrew Ins suit without permission to bring 


(!) Kuppasam^' i Venkataram tr tC 
M L J 400 

(2) Rajah Siunnihco i Muva Vlaliomed 
All 2 Agriv 158(1807) 

(3) IlamWiuros Lall e Oopco Ur 0 V 
W U 11 C R oa (1»74) 

(4) Kuppusaiuy r VenkAtommr r la 
\I L J 402. 

(0 Juggobundo t> W \ UAtaon anJ Cv 
Uniirkoa Reports, 1G2 (ISO,/) 

fi) GulkADili I/ii V VUnoJ 1^1,21 I 218 
-(1001) 

(7) S-tljabbsmabai r Ganuli Dalkrttlioa 
. 1 » la (ID04) 


(«} kythilinsa I Vpjaj-vDaniijwI 0 43 

(lt>82) 

(9) ratloji I Ganu, 15 B 37l» (JSW), 
Ghudaaanu v Maliani Wnifti^ar, JG IJ .41 
(1891) 

(10) GourIlani> Pmmutli 

(llj ITossaini Bibi v Ron Wlsduiu 1 » 
R,0 C 45(1803) 

(12) Achuta Jlcfloa v Icbulaa hajur 2l 
If 3S (1897) 

(13) Copal Chun Jef« liirooChunJ r,2U 
W N ccl«xTii, (ISJs) 

(14) lUrmalti v Sjod lb smi". iO t? W N 

s ( 100 ^) 2 C UJ 4S0 
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1 IrcsU suit, on its being objected that the instrument on which he rested hi3 
title ^^^s not binding alter the death of the grantor, the late Zainorm of Calicut, 
i fresh suit bj* him after he had obtained a Iihc mstrument from the present 
Zamonn was for the same matter, (1) but where the plaintiff sued to establish 
lus right to sell property >n satisfaction of a decree against B, and wuthdicw 
hts suit without permission, and then sued to sell the same property in satis 
fiction of another derrcc against B, it was held not to be for tbc same matter (2) 

Sub-rule (4) — Thisdocs not pcnuit one of the plaintiffs withdrawing 
without jKrmisaion to bring a fresh suit, caen though his co plaintiff do nut 
consent (3) 

Appeal — Xo appeal lies from an order under sub rule (2) (1) but an 
apjieal lies if an Vppcllatc Court m making the order for withdraw il adjudicates 
oil the matter of the suit (5) An order nude under this rule is open to 
revision, (6) thus an order under sub rule (2) guiug the defendant a portion 
of the costs has been held u|>cn to rtMSion , (7) as also where 1 Court oq appeal 
allowed the pUmtiQ to wathdraw (he suit under sub-rule (2) without assigning 
my reason (8) 

2. Ill any flesh suit instituted on ptnlH&siou giantcd under [s. 3 
Lumutioa Uw not the Hst picccdiug ru/t, the plaintiff shad bc 
affected hy first suit. bound by the 1 uv of limitation m the same 
minucc as if tlio first suit had not been nutiUited 


Limitation — Ihis rule correspond* w ith a j otum ot sect J/ of Act VJfJ 
of 1859, and with sect 374 of Acts X of 1877 and XH uf 1882 ba%e that tbc 
word ” itiitUuled” has becu substituted for brougJt It applies to a cabo 
where, owing to misjoinder of causes of action one of two plaintiffs was allowed 
to withdraw with permission to bring a fresli suit (9) It does not apply to 
proceedings iii execution (10) 


3 Where is froied to the satisfaction of the Court that a [i 37 

, . . suit has been adjusted wholly 01 111 jiart by 

aprombe 0! suit. 1 r 1 , ^ * 7 

any Jawful agreement or compiomisQ, or uhere 


(li Aciada J&atfa f ^chuisa Nayttr 31 
SL 35 (1807) 

(S) Ivumiiii luint i lUui Nath 21 C «lw 
(Jb03) 

(3) MohamajaChowdhrauiv DargaCbum 
9 C L R 332(1881) 

(4) Ivalua buigh v l.ckhiaj G A 311 
(1884), Jogodindro V barut Sundoii ISC 
322 (1831), Ranialj»»oor f Sriranga 21X1 
421 (1838), JagJesU f 7uU!u, 10 A IJ 
(1803), Genda JIal i Pirbhu, 17 A. 97 
(180a) . Abdul llosscm v Ivosi Sahu, 27 C 
3C2 (1SJ9) , 4 C IN ^ 41 , and alao Kan» 
^nye v Uaroo Chundcr, 17 U U 229 
(1872) Omcah Cbuoder t Ihakoor Doas, 23 


H fi (ISTS} Hat s«o Ganga fiam r 
DulaUam 8 A 83(1885) which held it docs 

(a) balyabhauiabai v Canceb .9 11 13 

(1901) 

(0) Kaluii Siagh v Lrkhru] 0 I 211 
(1884) 

(7) DicLt Dick ISA 109 (1833) 

(8) Tinipati v Mutta 11 M 322 (1888) 

(9) \ara))alc Amratkl, 29 11 219(1001), 
711 L R 00 

(10) Tarachand v Kashinatb, 10 B G2 
(1S8>,), O Will r 4 conlra Sarju I’rasad 
V SitA Ram 10 A 71 (1887, » e. before 0 
Will, r 4 was enacted] 
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tiie defendant satis^tes tlie plaintiff in respect of tlie wliole or 
any part of tlie sutject-inattex of the suit, the Courl shall oider 
sucii agicement, compromise 01 satisfaction to be recorded, and 
shall pass a decree in accordance tliereivitli so far as it lelates 
to the suit. 


Corapromise — ^This rule comspondswith a portion of sect 98 of Act VIII 
of 1859 That section referred to “ mutuaiagreeuicHi,” ondran “ stialt be recorded, 
and the suit shall be disposed of %n occordaweg thereiitth ” By Act X of 1877 these 
worda were changed to " lavofal agreement,” and” shall be recorded, and the Court 
shall pass a decree in accordance therewith so far as it relates to the suit, and such 
decree shall be final ” Act XIV of 1882 added Iho woids ” uholly or in pari’' 
“ the whole or any pa)t of, ' and ** so far as relates to so much of the subject tnaUer 
of the suit as is dealt with by the ujrcemcnt, coinpronnse or nUtsfadton" The 
present Code substituted the hist set of woids in italics foi “ If/' and added 
the lYoida ” the Court shall older ’ The coniludin^ words of the foimci section 
and ^uch dcuec shall bo final sofai as relates to so much of the subject mattii 
of the suit M IS dealt with by the agtecweut compiomisc 01 satisfittion,’ Iiam 
been omitted Ibe ioimcr svtUon was bcid not to apply to pioiccdiiigs undd 
sect 8d of the liansfer of Pxop«it> Act , (1) noi to proceedings undci the Indun 
Divorce \.ct though compromises aic given cficct to m such cases , (-) nur to 
Probate piocccdings, so us to order a grant of Probate without the will being 
proved (J) It does not apply to proceedings m execution of a decree (4) A 
compromibo effected after a ^crec for partition must bo enforced by o separate 
suit (5) A compromise m this rule means the settlement of a disputed cUmi,(6) 
and It may be cither written or vcibal (7) 

Qttciy whcthci it applies to a proctcdiug under sect 93 of the Beiigd 
lenancy Act 1 III of 1885 (8) The Calcutta High Court forunrly held that 
this rule applied only to cases where all parties consent to have the ti nus locordcd, 
and not to cas"a vvheic any party has declined to carry out the agreement heforu 
the judgment has been itcorded (9) But the Bombay and iladras High Courts 
have held that it nia> be recorded though one of the parties denies it was uiado 
Dj wjiiics to withdraw from jt or objects to its ejiforcefficat (10^ And the Calcutta 
High Court has smeo done the same (11) 

“Where it is proved” — This is new, and his been inserted so as to 


(1) Itttayyav Pichajja« 13 51 310(lbt)0) 

(2) Culloy V CulUj, 10 A 65J (1&S8) 

(3J 5Ioiiuioliini Gulia v Banga Cluuidra, 8 
C W N 137 U303) 

(4) 0 Will r 4 

(6) llari Baghanath p Ernhiuii, lOS CIO 

(IS04) 

(0) Piraji V Gatuipali, 31 B COJ (I91U) 

(7) Gftjeiidni c Bindubtisliiai. 13 C W N 
1023(1900) 

(8) KaliCbaranv I’arbatU (.Imran 4C L 
J out (1000) 


(9) S^ud Mchiidi <Uli i Kouw»r Bnrii 
Lhundcr, S D 1 »j 1, 38l ► Wan fi>un Jari * 


Kaxuppau r llaroasami 8 'I 
Arpa«m. t Sfaniiam 0 Vf ’ 

llarakhlmi r Jainnal>«f 
(lI)IJrojol>tirhUii Bai »»((> -41- 

;i8)7) It U N 17 
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ricOonu flic lowirnf i Court lo iniuin m(o uid to itcurd \ dibjMittd 
compromit. (1) (‘'Co hit jur lijt vpli ) 

By any lawful agrcemont or compromise — ILu Court hui no juiia 
ilKtiuii to paad a dtiKC on a ouui^roiuiac unless it is a 1 nvful Luin|iomibc Vuy 
tirius o£ a contract w Inch art opposed to public | alley, e j the sale of uu uQItt 
attached to a temple luvolving serMcts of a personal nature and entitling the 
holder to rccii\c cmoluincuts arc inaalul and uill not he enforced h) the 
Courts (2) The Court must satisfy itself as to its being lawful b> caidcnct 
tahen before it proceeds lo record it and pass a decree in accordamc there 
with (3) It does not include a mere agreement to refer to arbitration (4) But 
it includes an agreement to refer the matter m suit to arbitration and the award 
made thereon (5) This docs not include a mere agreement of one part} to be 
bound h} the oath of another party , ((>) nor an arrangement that the decree or 
dismissal of the suit should depend upon what was stated m a document in the 
I ossession of a witness (7) But it must be 6iich that a Court can pass a decree 
on and not one that rc(][uircs bomctluiig else to be done (8) 

Counsel possess a general authority to settle and compromise a suit m 
which he IS actually retained as counsel but not collateral matters outside the 
scope of eucL suit (91 PJeadc/s unless special]} empowered have no juthont} 
to compronuso eases conducted by them (10) and when a counsel or >akccl 
compromises a ease on the instructions of a person who has bad no authority 
to bmd the party, the compromise is binding on the latter if he ratifies it When 
a counsel oi vakeel enters into a compromise a presumption arises that ho has 
done so with his client s assent (11) A decree in i ursuance of a compromise is 
binding though made against the exj rcss instructions of a client to hts attorne} 
provided such want of authont} was not known to the other side (12) but where 
counsel after rcceixing the attorne} a instruction to do the best he could for 
the client ” compromised a suit notwithstanding the express prohibition of the 
client and the dissent was notified to the other side before the consent decree 
^\a3 drawn up it was held the consent decree must be set oside (13) Any party 
has the right to repudiate the action of an agent compromising it without bis 
knowledge and consent before an order is passed accepting the coinpronuHj 

(1} Ilarakbbaiv Jainnaba 15 Bom L B (1879) Xtulammad Zahur v Cbeda Lai 14 
340(1912) A. (1891) Thuyi Ammal t Subbaro}a 22 

(2) Lakshuianas vamiv Itangainiua 20 M U.234(I8 j9) 

31 (1902) (") MulWBima 1 Zaliur i> CheJa Lai 11 A 

(3) Sridharau V Puramatlian 23 if 101 141(1811) 

(1899) (b) lb 

(4) lioco' ry i lakir ChauJ 30 C 218 (0) 'Vumlo Lai i \uUrioi >7 C 4.9 

(IJO.), 7 t- U N IbO VenUlattaU (lOOU) 4C W N 109 

llrddi V Itaogiah Redd 30 il 3o3 (1911) (10) btrdxr Begum v Izzut-ool ms^a . K 

W P H C R 143 (18 0] 

, (11) BfautVathp BamUll fl( W ^ 82 

(1900) 

■ (12) Jagaroath La* t UamiW 7 U J1 f 

_ 79 (IS OL 

(0) Konnapaleni Icrotta 4 M It C 4.2 (13) Camson r Itodrigic* 13 C 

(ISC9) ^a8udt^a i \araina 2 XI 3^6 (I8SC) 
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as tlie final deterimuation of the suit (1) ACorporation can compromise a suit (J) 
It has been held that there is nothing m the Dckkhan Agriculturists’ Rehef Act 
(SVII of 1879) to expressly deprive the parties to a suit of the po%\ er of entering 
into a compromise and having it recorded under sect 375 of the last Code (now 
represented by this rule) ; (3) and it has also been held that a compromise under 
that Act IS not bad in law merely because it does not comply with sect 15b of 
that Act (4) 

“ Shall order.” — Tins is imperative, and a Court cannot refuse to record 
a lawful agreement of compromise and to pass a decree in accordance therewith 
merely because in its view it la too favourable to one of the parties (6) The 
compromise ought to be carried out by proper deeds and filed in Court, particu- 
larly where infanta are concerned, so as to have the assent of the Court at the 
time (6) It is not bound toiccord a compromise which goes beyond the suit (7) 
When the compromise waa an agreement to refer the matter in suit to arbitration, 
aud the award made thereon dealt with additional matter, the award could only 
be recorded aa far aa it related to thesmt,(8) but not if it does not give the plam- 
tiS any of the reliefs claimed in the suit, but deals with matters not the subject- 
matter of the suit, and if it ajipear that the compi omse was a^^l^ cd at condition 
ally upon its being incorporated in the decree, the smt should bo proceeded 
ith (9) Ibis rule waa intended to meet cases where the parties having agrted 
to compromise subsequently fell out The Comt has power to frame an additional 
is^ue to decide whether a lawful compromise has been effected between tho 
parties subsequent to tho institution of the suit , (10) aud the present uurdisg 
of this rule contemplates the Court taking evidence as to the adjustment before 
leoordmg it The rule docs not prevent a party obtaining the enforcement of a 
compromise even though it has not been recorded So where the parties to a 
suit executed and registered an agreement whereby the plaintiff agreed to accept 
certain specific property of the defendant m adjustment of the suit, which agrec- 
uieut was not recorded, and then the plaintiff in execution sold other properties 
of the defendant, it was held that the agreement A\aB bmdiiig and the defendant 
>\ as, m a suit brought by him, entitled to relief (1 1) 

" Shall pass a decree ” — A consent decree upon a coinproniibo has bun 
refused where the suit was not enteicd m tho Cause List of the Court (IJ) 


(I) Muamoluni t Baaga CliauUra, 31 O 
357 {1J03) 

(J) In re Noimcli Fro>>dint Iitsiiraiico 
boc,8C. E 334(1878) 

(3) X’lrajl V Ganapati, M B CO- (1010) 

(4) Shivajagappa v Goviadapiia, 37 B 
Ills (r B) (1913), approMUg riraji t 
(•aiiaiuti, tupru , and o\ cr ruling Kuhandaa 
{'blvram c Xaiui Hama, 35 B 100 (1910), 
( aneiidiiar baUaraui t NUImdu baotaii, M 
B -•0(l8J>3) 

(5) Motiruin llalkitsliiiu i B 038 

(1b M 


(C) AbdoolAUv MMufri.r Uossam. 10 H 
It. P C 25(1871) 

(7) lajftleh All r JvauiarudJin. 13 C. 1*0 

(8) biffiiUi i Piciuji IVagji. -t) P. 301 
(0) JIulhu Vij oa i lluiuUiaiaja, — 01 

. ,0 M IIJ 

(10) Appasami t Varadailafi, 1 > iia 

(IbOi.) . , 

(11) ThoU e Kittna 

h.iuiu>,8M H C 1(1^71) 

(12) PullaiidViUata.Oa L H 41.1(16*0) 
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The words ‘m accordance therewith** were introduced as the effect of a 
Pri\y Council decision (1) 

The former section declared that the dccrco was final so far as it related 
to the subject matter of the compronusc, etc ^\hcn a Court has sanctioned 
an arrangement and made an order in conformity with it and the agreement 
has been acted upon neither party is at liberty to resile from it (2) If the com 
promise has not been acted upon the plaintiff is restored to his original right of 
action (3) But when it has been acted on m whole or in part the plaintiff cannot 
be restored to his original suit but may bring a suit for the performance of tbo 
condition imcomplicd \nth (4) The decree must be set aside before a second 
suit can be brought on the original caui>c of action (5) A compionuse must be 
treated as a new and positne contract A breach of its stipulations may be 
ground for a suit for its enforcement but not for a rcvi% al of the original claim (C) 
The compromise maybe specifically enforced as it does not come under sect 22 
of tUe Specific Ecliei Act (7) and should be enforced by execution of the decree 
and not by a new suit (8) Where a compromise was not properly embodied 
m the decree so that it could be executed a party it was held could sue for its 
enforcement but could not reaert to lus original rights (9) A Court m dealing 
m a fresh suit with a question of right to forfeiture contained m a previous 
compromise decree rvhereby the status of landlord and tenant was established 
between the parties is not precluded from granting such relief against forfeiture 
as it might ba^e granted bad the status arisen from contract or custom (10) 
compromise made by the Kuita of a Mitaksbara family \siU be binding so 
far as it dealt with the matters in suit on a son who was an infant at the time 
and who was not a party if he were not prejudiced tl erebj but t would not Ijc 
binding in regard to matters dealt with outside the scope of tl c suit if the com 
proimsc bemg one requiring registration were unregistered (11) But a If udu 
viidow cannot compromise so as to bind reieraioners entitled to tl c cbtate ufia r 
bet life interest ceases (12) A mother as guardian cannot compromise u su t 
on behalf of a minor daughter unless it is for the benefit of the daughter (13) 
and a compromise entered into by a Hindu woman with an alleged ado] ttd 
son who claimed to be adopted under certain conditions woull not bii d tl 
daughter (14) Where a compromise was entered into by a guardun of an n fai t 


(IJ Mullick V Jam€c a 11 B L R 3 6 
(1872) P C J A Svp, 135 

(2) Sbeo Golam v Beni Prosad ^ C 27 
(1S70) 

(3) Ameer Be<mm r l»oor Begum 1 Agra 
FBI {1«G0) 

(4) Ib 

(C) lb 

(0) Bishna Coomar v Joy Hun 1 2 W R 
«09 (ISGo) 

(7) ShbLalv Collector ol Bare Uj 1C A 
423 (1894) 

(8) laicthee Naramr Ram Mol n 13 M 

It lol (18 0) 4 B L. R A J 20 

(0) Itam ‘Ifthae r Db nooksbarec I W It 
(1684) 


(10) KrishuaBaiv liaryCoy ad JIB IS 
Sja-I. R SW/J- 

(11) BirbhadraAatbv Kalpatur It f J 
363(I90a) Ram KuUr ) and (1- I 
3 j a 4“3 non) tf M«<U Lai J 
Sin^h 3* A rz (IJlJJ 
maiatainable by Kuril u tL u , 
membetB o( { uit L, 1/ 

Sdltcauan Irwod ij 

0 L J 437 (mil) 

I 

L.K 337tl^J 
(13) ^ 

R I r) //I 
410 ( r 

1 '(.* 
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With the sanction of the Court upon a lma^pprehen8loll of material facta, (1) or 
where a compromise m which an infant was concerned was made witliout the 
sanction of the Court, (2) or on the ground that the compromise was ohtamed 
upon a misrepresentation of the facta, the compromise would be set aside, (3) 
and a decree embodying uuUwIul terms of a compromise, e g , the sale, as being 
against public policy, of an office attached to a temple involving sei vices of a 
personal nature and entitling the holder to receive emoluments, is inoperative 
and will not be enforced, (4) bo a decree made on a compromise entered into 
behind the back of a defendant and to which she is not a party is a nullity as 
against her (5) For grounds on which a compromise may be set aside, see case 
cited (6) In England it was held that the question whether a compromise was 
invalid ought to have been made the subject of a new action, but having been 
tried without objection as a motion the objection could not be raised on appeal (7) 
In India it may be set aside either by suit or by way of review, but preferably by 
review (8) It cannot be eet aside on a motion on the ground of fraud (9) noi 
can the question as to whether the compromise la valid be gone into on an 
appeal from the consent decree (10) The edect of setting aside a compromise 
IS to remit both parties to their original rights (11) When a consent decree by 
A against B and C is set aside by a decree m a suit by B against A bo far as it 
affected their rights such decree docs not lesene the consent decree so as to 
entitle A to liave his suit restored and reheard on its merits (12) If the com 
promise does not give the plaintiff any of the reliefs claimed m the suit hut 
deals with the matters not the subject matter of the smt, no decree can ho 
made (13) And a Court is not bound to enforce a compiomisc which goes 
beyond the suit It may refuse to do so but it cannot modify it (li) If the 
compromise goes beyond the scope of the suit the decree should be passed for 
ao much as relates to relief wbicK the Court could give ui the suit (15) So 
where the compromise was an agreement to refer the matter m suit to arhitra 
trou and the award made thereon dealt with additional matter, the anaul 
^could only be recorded as far as it related to the suit (16) But b> consent 
of the parties and the leave of the Court a smt may be amended so as to cotci 
an increa'^ed claim and there is nothing in the law which p^e^ent8 tin 


(1) Solomon t Abaci A7ccz, 6 C 087 
(1831) 

(2) Ivarmah t IlalumbUoj it R 137 
(l&SS) 

(3) Gilbert v J ndean, 9 C D 250, p 20S 
(1878) 

(4) JjakbltmanasMami v Itfluiaswimi, 20 
M 31 (1002) 

(5) f>&nlwinv v Knmawarojft 8 M 473 
(1835) 

(0) Rum Nirunjiin t Prik)ng Smgb 8 L 
13'l (1831) 

(7) Gilbert t Intlcnn, OC D 2a9 (1878) 

(8) Afij'ontosh I Tftfa Pra&anna, IOC fil3 

(1834), but, ftco Vunnessiireo i JIoidcmockI 
dtrn, 0 W r*. 2-’a (l80G), K»>fr t 

llaUlali Babn.lar. IJC W N 1107 (1«09) 


(9) Foolcooinarj t \)oodoy CU'inlcr. 

C 019 (1898) 

(10) IJiRij filobim i bhinla lilom 5 C W 
N 877(1001) 

(11) JvhajQoroonisMi t Ronsban Jilwn, - 
C 184 P C ) , 28 R tt , 1 1 t 
291 

(12) Rliiiuaji « Rftknial'ai, 10 R 33S 

(1885) ,, 

(13) Mulhu Vjjrtya v linnJavurajo. 

M 214 (1808) 

( 14 ) rajalcbAlii- KarnkfuJOrn UUJ.U 

* (1,.) \k,nkivtapii.k i 

(lU) Samilii t Irimji 

(lsJ3) 
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(uttics to n suit culargmg bj consent or compromise tlic original claim and 
getting or allowing a decree for a greater amount of monc) or land than tliat 
originallj asbed for (1) AMicrc a compromise goes bejond the subject matter 
of the suit, and a decree is made on the basis of tbc compromise, althougli tbc 
decree m respect of tbc surplusage cannot bo executed (2) the defendant is 
bound by its Urms if ho benefited therefrom The Madras High Court ba>c, 
how ever, held that a decree passed in terms of a compromise entered into between 
parties and comprising tberem reliefs not co\crcd by the suit, is yet enforce 
able in cxecutiou, provided that there is nothing unlawful about the 
terms though the decree itself as ilraficd might ha%e been objected to on on 
appeal therefrom (3) Tlio decree passed on a compromise cannot be regarded 
as ultra tires simplj because it goes bcaond the subject matter of the suit and 
contains other conditions If such other considerations arc the considerations 
for the compromise they must he incorporated in the decrc" , if thej arc iiulc 
jicndeut they may he regarded as surplusage (1) But where tbc suit was for 
mono}, anl the dcfiudant agreed to his propertj being charged as a term of 
the compromise it was held a decree could be made embodying the charge (D) 
If the couiptoiniac affected matters outside the suit and it was agreed that if 
ouo party failed to carry that portion out the other could sue in respect thereof 
the section does not proaent the same being enforced by suit (6) The language 
of the section is wide and general and does not preclude partus from settling 
their disputes ou such lawful termsas the} might agree to without being restricted 
to such relief as one only of the parties had chosen to claim m the plaint In a 
suit fui money where the plaint asked (or a simple inonc} decree an agreement 
that the atnouut decreed should he a eharge on certain properties was held to he 
both lawful and to relate to the suit (7) ^''hcn by unregistered documents a 
compromise going beyond the scope of the suit was affected but onl} such poTtiou 
as related to tho suit recorded and decreed that portion requited no registration 
and tho finding thereon was res judicata and if the decree had referred to or 
narrated the other terms of compromise it would ha^e been judicial eMdence 
of that portion of the compromise (8) But an agreement outside the scope of 
the suit, although incorporated in the decree does not operate as res judicntrj (9) 
When a consent decree was passed m terms of compromise wth a ^eser^atlOll 
that only the property claimed in the suit could be obtained m execution a 
subsequent suit m respect of other propert} dealt with in the compromise based 
upon bofi title sad the compromise was not hatred by this rak or by O II 


(1) Mobibullsh t Imami, 9A 229(1887) 

(2) Jasimudiin Biavras i Bhuban Telini 
34 C. 450 {If*07) 

(3) AnanUoarajaiu Aijsr t Ab^ul Ka 
nm 17M L J 2o3(1907), a c,30 51 421 

(4) Puma Chandra v Ail ^tadhub S C 
W N 485 

(5) Joti KuniveUppa i Sn Uesandra Ifi 
M L. T 354 {1'>00) 

(C) GupU Narain t HcjnvaPinUri 2 0 

\\ N <^>3 (1897) 


(7) Joti Kuru\eUppa p S rusapia 

30 11 478 (1007) Nfttpsi Chetti t tonsj 
Bachiar 33 M 103 (1<>09) 

(8) Prinal Anneo r LaVshmi Aimer 3 C 
W N 485 P C (IbOO) a. e 2C I A 101 
Ramdlari r Krkan W PC W N 2P 
(1008) 

(9) Piirrui Chandra Buiman r PanchCsri 
Gbose SC L. J lo (I9OG) aod neo B r 
bhadia Nath t> KalpaUra Panda 1 C !•. 7 
383 ( 190 .) 
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T 3 (1) The object of judicial sanctioa to a compromise catered luto by the 
parties to a smt irbere one of them js an infant is to safeguard the mt crests of the 
minor Ixfore tbe Court An objection that a minor son in a Sditaisbara family was 
not made -v party to a Bvnt in uhich bis father as J^aria or manager of the famif) 
M IS a part) , and that such mmoi was in coi^quencc deprived of the protection 
which he would hat e enjoyed by reason of a judicial sanction of the tomproimse 
IS not b} itself sufficient to make the compromise inoperative against him 
Unhss it is shown that the rumor has been prejudiced, he cannot successfully 
iinpugu the decree (2) The difference between a consent decree declaring the 
agreement of the parties and the agreement of parties themseh es, when the one 
or the otht.r i& sought to be afterwards enforced, goes no further than this, that 
lu the former case it would uot be open to a party to question the accuracy of the 
decree, as expressing whit at the time was the contract which bad been made (3) 
Appeal — Vn appeal lies against an order on a duputo as to whether a 
compromise had been amv ed at the alleged compromise being impeached as 
not being lawful (4) ^Vllcrc the decree recorded a compromise going beyond the 
scope of the suit an appeal lies and on appeal the decree should be modified so 
as to ittcludo only such portion of the compromise as relates to relief which the 
Court could have gi\eii in the suit (5) See now 0 XLIir r 1 {in) 

BA,3 4 Notbing in tins Order siioU apply to any procetdingfi 
Proceedings in execu- in execution of a decree or order. 
lion ot decrees not 
aHeoied 


“ Proceedings in exe-ention ” — ^Tbis rule was added to the Code by Act 
VI of 1803 but It then incl uded “ any application or other vrocccdnig in any 
subsequent to the decree and had an Exphnation which ran An cpphcaHon 
to the tppellaie Court pending an appeal ts not an apphcation subsequent to the 
decree appealed fiom aitJin the meaning of this section Prior to the passing of 

Act VI of 1892 it was held that where a detwee was put into evecution the 
proceedings taken therefor amounted to a separate litigation, which could he 
tompTomised under O XSITI i 3 read with sect 141 (G) 

(1) ParsanDj v Narauu 2 A L J OSO 

(2) Pirbhutlra Rath v ICatjratara Panda, 

1 r L J 3SS{iS0o) 

(3) Krisbaabit i Jfivn Covind, 31 R IS 
(leOG} 

(4) Sridharan r Piiramathan, 23 >L 101 
(IbOO) 


pj) VtjAalnppii * Thumnfl, 18 ^ 410 
{IS04)» s«alwthoiRn*S«rofSriWM!nak 
s&I I^rMianaia Uadum v Abdul Kosun, 30 
il 42UP107) 

(0) MuljatoinadSuUimanc iJ 

A J28(IS5«1J 


ORDER XXIV. 


Payment into Court. 

1. The defendaut in any suit to recover a debt or [s. 376 ] 

.V .. damages may, at any stage of the smt, 

Deport by deienaant o V i i 

of amount In saUsfaeilon deposit 111 Court sucu sum of money as he 
considers a satisfaction in full of the claim. 

2. Notice of the deposit shall be given through the Court [»• 377.] 

, by the defendant to the plaintilT, and the 

NoUceotdepos . amount of the deposit shall (unless the Court 

otherwise directs) bo paid to the plaintilT on his apphcation. 

3. No interest shall be allowed to the plamtilT on any sum [s. 378 ] 

. . . deposited by the defendant from the date 

Interest on deposit not ,r , J . , , , , 

allowed to piainua alter of the receipt of such notice, whether the 
notice* sum deposited is m full of the claim or falls 

short thereof. 

4. {1) Where the plaintiff accepts such amount as satis- [s. 379.] 

™ part only of I .13 claim, lie may 
tin accepts deposit as prosecute ills suit tor the balance , and, if 
satisfaction In part. Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff’s claim, the plain- 
tiff shall pay the costs of the suit incuircd after the deposit and 
the costs incurred previous thereto, so far as they were caused 
by excess in the plaintiff’s claim 

(2) Where the plaintiff accepts such amount as satisfaction 
Procedure where he ^ claim, he shaU present to the 

accepu It as saiisfacUon Court a statement to that effect, and such 
intnii* statement shall be filed and the Court shall 

nronounce judgment accordingly ; and, m directmg by whom the 
costs of each party are to be paid, the Court shall consider which 
of the parties is most to blame for the litigation. 
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First Scum 

0 24, r ^ 


Ilktstraitom, 

(o) A owes B Rs 100 B sues A i6r the amount, having made no demand 
for payment and having n-o reason to behcvo that the deJaj caused by making 
% demand would place him at a disadvantage On the plamt being filed, A 
pays the money into Court B accepts it m full satisfaction of his claim, but 
the Court should not allow him any costs, the litigation being presumably 
groundless on his part 

(6) B sues A under the circumstances umntioned m illustration (a) On 
the plaint being filed, A disputed the claun Afterwards A pays the money 
into Court B accepts it m full satisfaction of his claim The Court should 
also give B his cosfa of suit A*a conduct having shown tint the litigation was 
necessarj 

(c) A owes B llsXOO and is willing to pay him that sum without suit 
B claims Bs ISO and sues A for that amount On the plaint being filed A pays 
Rs 100 into Court and diaputca only Uis liability to paj the remaining Bs50 
B accepts the Rs 100 in full satisfaction of hia claim The Court should order 
him to pa> A a costs 

Payment into Court —This and the following rules (which are now m 
tilt bamc tetow as the lasfe Code) were based upon and followed the piactice at 
the time tlieao sections were framed though not now obtaining in England (1) 
plea of tender before action must to stop interest, be accompanied by a paj ment 
into Ctjurb after action otherwise the tender is ineffectual (2) 

‘To recover a debt or damages” — A suit for an injunction involving 
i <b cUration of pJamtilTs right to oacJenfc lights » not a suit of this character, 
e\. n though the Court naaj have discretion to award damages m ueu of an 
jjijunotmn (3) It la however, a well established practice to pay into Court 
uiiiney m injunction eases, and though there is no express provision for sucli 
a ( aM in the Code in ordinary cases where no declaration of right is sought, the 
1*1 UK ipic under?) ing r 4 ought to regulate the discretion of the Court (4) 

' At any stage ” — This i» apparently before decree as the money is paid 
m hatisfaction of the “ claims ’ (5) Aa to what aniounta to a compliance with a 
dirictjon m a decree to pay money into Court, sec below (5} MTicn a decrct 
treats an estate as primarily liable to diecbargo a debt with interest, the 


(I) Se« DHwrka Doe Agunvallsh r Gmsb 
CtmmJcr liay, £3 C. 7G0, 7(i3 (rfi03J and 
\nn Pf , 0 ZX 

<i) [tap AWul itehmaa c KajI Aoor 
MAbaued 1C B HI (1811), a debtor can 
«lcrop no Wncfit from a rejected offer ol 
part pajment Kunbja Hiogh r Toojdtin 
Isingh. 7 W U 20 (1507) [i£wt Porcahnalh 
Mo. terjee i Krislo Vfohun Bhaha, 12 W U 
(ISC'l}') VVatava & Co r Dhownlm 
t7)jjniJ r 3 C 0, at jv 111 (1877) Cl Hialcr 
t ,ui>l MhUcijo, r JodoonVh Kl »n, a C 


IW 11878) , , , 

(3J I.«runj<»nNftf»f VoroteHii'Anshnv, 
21 B SOS {1890} 

fC) Aa to noticoof 
)f intorcat, boo KaJeo 
iCnoaiarce, til M * ,, 

innlia Singh t Too>dur. Singh. 7 \ B ^ 
16«7) d«t PcrtBhnalhVl^VtrjMV 
iIehiioSholui.l3)7 n 8L 

Jft) OtuAdlmr TWowor VbA Paune. 8 L 

28 0892} 
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proprutoror bis belt has. ngbUop-jj the nionc) into Court to satisfy the decree 
to protect luiu'«H from being m.ade responsible to iiidcinmfj the sureties {1) 
Notice — For form of notice see No III of Appendix H to the First 
Sclicdulc. The money can be paid to the plaiiitiS's agent or pleader unless the 
Court requires the attendance of the party m person (0 III. r 1) 

“OtUerwUo directs.” — See note, poU(2) WTictc there arc corvQitting 
claims, the order of tlic Court is required under this rule (3) 

Acceptance In part. — Money may be paid m ^vlth a denial of liability 
(bee ante) According to the present English practice in such a case the money 
remains in Court This is, howeaer, not the ruU under the Code, and a plaint ill 
can take out the money and prosecute the suit for the balance, though the Court 
has a discretion under r 2, aahieh must be exercised reasonably, to refuse to 
.dlow the money to be paid out (1) So where in a suit on promissory notes, the 
defendant admitted the receipt ol a certain sum, hut alleging minority denied all 
liability’ in respect of this, or any other portion of the claim, the plamtid was 
allowed to take the money out of Court (6) 

Acceptance In full — Until issues are settled a plaintiff has no means of 
knowing what ease his adaersary means to set up and if be accepts the amount 
paid at the settlement of issues in full satisfaction, he docs so at the earliest 
possible moment, and he is therefore entitled to his coats up to that time The 
fact that he first refuses to accept the money does not deprne him of tins right 
to ha%c costa if he does so before trial (6) 

Cases not within r. 1. — Where the suit is not one “to recoaer debt or 
damages" within the meaning of this rule the Court has i discretion to apportion 
the costs (1) 


(1) Bissossar Singh e Nun Chand Bone 13 

w. B rar, (isco) 

( 2 ) Dw&ika Uaw Ag'UwAUh v 
thunder Uoj, 20 C 700, nt p 709 (I8&9) 

(3) Haji Ahdul Itahman r Ifsn Ivoor 
Mahomod, 10 B 141 (1891) 

(4) DawrUa Dim Agwrwfdlah t» I5in«h 


OhnnderRoy 20 C 700 (1899) 

(5) II- 

(6) Ard^sir \ Porbhjj Pfitoiijc, 1 

B H C R 70(18C3) 

(7) I.uxuTnon Aarvb I MorDb>Raml,ri8lma 
21 B 002 al p '■01 (1896) 
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ORDER XXV. 

Secunty for Costs. 

1. [1) Where, at any stage of a suit, it appears to the 
When security for costs Couit that a sole plaintiff is, or (when there 
may be requited from are more plaintiffs than one) that all the 
piaintiii. plainti^ are, residing out of British India, 

and that such plaintiff does not, or that no one of such plaintiffs 
does, possess any sufficient immoveable property within British 
India other than the property in suit, the Court may, either of 
its own motion or on the application of any defendant, order 
the plaintiff or plaintiffs, within a time fixed by xt, to give 
security for the payment of all costs incurred^ and likely to be 
incurred by any defendant. 

[8. 382 .] (■?) ^Vhoevcr leaves British India under such circumstance 

Residence out of BriUsh as to afford reasonable probability tliat ho wiU 
not be forthcoming whenever he may bo called 
upon to pay costs shall be deemed to bo residing out of British , 
India withiu the meaning of (2). 

[8.380.1 (5) On the apf)lication of any defendant in a suit for the 

‘payment of money, in which the plaintiff is a woman, the 
may at any stage of the suit make a like order if it is satisfied 
that such plaintiff does not possess any sufficient iuuuoveablo 
property within British India. 

[s. 381, 2. (2) In the event of such security not being furnished 

Eirect of failure to within tUc time fixed, the Court shall 
furnish security. unordcr dismissz?i<7 the suit unless the plainliii 

or plaiiitilTs are permitted to withdraw therefrom. . 

(--) WJiere a suit is dismissed under this rule, the plmntiii 
may apply for on order to set the dismissal aside, and, if it is 
jirovcd to the satisfaction of the Court that he was prevented > 
any sufficient cause from furnishing the security within t 
time allowed, the Court slmll .set aside llio dismissal 
teriiLs as to security, costs or otherwise as it thinks nf> 
appoint a day for piocceding with the suit. c -7 

(•>) Tlic dismissal sliall not bo set aside unless notice o su t 
aiipllcation lias Leeii scr\'ed on the defenilant. 


liS-sT bcnii) 
O 35 , r 2 


ton co^ta. 


lOSo 


“ Residing,” r. I, sub rule (1^ -VaiotUt. mcamngot tlm word,M.t nytos 
lo.bcct. 20, anlc The meaning of the term dcl’cnds upon the intention of the 
LegibUtutu 111 framing the patticulu proMaion m iihlch thi Mord la used The 
term here means residence under such cucuiiu>(an< es as w ill afford a rcasonahlt 
prohiliilif^ I hit the plaintiff will beforthcorumg iihtn (he suit is decided Lacli 
case iimst therefore dijKiid on lU particular circumstances (1) A person ulo 
leaacs British India under the circuiustanaa tncntioind m r 1, sub ruh (2), 
IS deemed to bo residing out of British Indu 

” British India " — Vs to the me ming of this Urm, set mtU s to sect 1 
ai Ic As the rtsidLiitc niubt be out of British Indi v a plaintiff w ho resides 111 
another I’ro'incc or Pnsidem) of Bntioh t«rrilor> lamiot bt t illid on to „iM. 
M-curity (2) ^Vn inhabitant of iuriigii tciritor) such is HiU iippua must 
pile sccuritj o\eu though the defendant is also i resident in foreign tcintorj (J) 
Iho British cantonment of S.cundcTalud u is held to bt out of (4) and tla 
c autonmeut of V\ idbuan uilhm (5) Britidi India 

“May." — Ihc exercise of the poucr conUned on the toiut vs not imiierv 
ti\t but discrctioiurj to be exercised according to thi circumstances of each 
casi,(<j) and the Court will not order a plaintiff to gi\o security unless grounds 
ire shown tending to show that the defence is true (7) or that the suit is not i 
t<»H<*/<fconc,(6) aud ttapfioars (lilt the c\erii'c of (he power isnccissirj for the 
nasouablo protection of the defendant (t)) 

“ Leaves British India, ’ r 1, sub rule i2t — M In n a f hint iff L i\cs 
BiitieU India before the case is decided the defendant should 'ippl> to the Court 
under sub rule (1) to take security for costs (10) and thin unhss thcic is a 
reason vblo probabihtj that ho will be forthcoming whencicr In may bi called 
on to paj costs, or, that he has sufficient immoieable prof city m British Indu 
’( uo security is furnished judgment will 
, But when a ease has gone to judgment 

Court cannot jiass any order as to the 
^ _ _ ity m the case of appeals, see 0 XLI 

r 10, post 


(1) Mahomed Shufili p Laldin Abdula 3 
)l 22^(1878), vheroaie»ideaceof4inoDtIis 
Mith a statemcot that it ivaa mteaded U> Lo 
licmUDCut uaa considered msufficieat see Sn 
Goswaitu V hbii Govardan Laljl 14 B 041, 
at 517 (1800) 

(2) Gahani Owen Cur^t 11 (IS&l) , aeto 
the todi. of 18a0. see ss 34 and 33 o( same 

(l) Koruooa Mojeo t Oonia Cburo 12 
W 1. 405 (1809) 

(4) Ilossaui All Mirza r Abe I Vli Mum, 
21 C 177 (1893) 

(5) Tnccaruranacbandv Bombay, Baiwla, 
etc , By , 9 B 244 (IS&a) 

(G) Dp^iobariDcbiv AusbootosbllaD«r]ce, 
17 C OlO, Old (IbOO), bbania Sundaty r 


lU#b Bohar^ Dhur, 3 C B N 753 (189j) , 
In the goods o( from Chaiid lloonshcc, 21 L 
283 (1891>, Bai la-bai v Dovn Mcgbji, 2J 
B IVO, 102(1898) 

(7) Shania Sundary v Rash Bebary Bhur 

aUfVO. 

(8) Kamubai t I}a]i Gobmd, 35 B 421 
(IJIO) 

(9) lu the goods of Picm Lliaud Moonshce, 
aasra lu which cast', as tho suit would Uaie 
to {lOLCcd as au administration suit, the 
pUintiB could m no erent havo been liable 
for the defendant s costs. 

(Wf inTsCalcnUaandS E Pj Co 8^Y 
R 217 (1807) 

(11) Ib 
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“ Suit for the payment of money,” r. 1, sub rule (3) — .TLb last par i 
graph m sect 380 of the former Code %vas loberted b) sect 5, Act YI of 18§8 
A suit “ for money ” la wider than a »uit for debts It is necessary to look at 
the substance of the suit A suit for money damages is within the section , (1) 
such as a suit for possession of ornaments and other things, or in the alternatiM, 
their value (2) The \Yord3 formerly appearmg, ” inikpcndent of ihc properly 
tn suit," have been omitted because the nature of the suit excludes the possibilit} 
of the property m suit being immoveable If the smt is one in which the chief 
or pxmcipal relief asked is the recovery of money, or of moveable property for 
which the plaintiff is liable to pay mone} , the smt falls within this rule (3) 


Secunty.— In terms no exception is made in this rule of the case of a 
minor, nor can such an exception be introduced into the rule The order to 
give security is, however, a discrctionaiy one, and unless in exceptional cases, 
neither an infant plaintiff nor his or her next friend ought to be required to give 
security for costs (4) Without deciding the question whether a contmrnng 
security 13 necessarj , the Supieme Court held that if secunty has beenfurmshed, 
fresh security will not be demanded unless it is shown that the sureties arc lu 
no wise subject to and have no property witlon, jurisdiction (5) Fortbepioprr 
mode of proceeding on a security bond see below (6) The Mords “ or show good 
couse, etc , at the end of sect 381 of the last Code, and the last paragraph of 
thatsection have betu omitted The Court has, however, under sect 148power 
to enlarge the time 

Calling for security in other cases — ‘The Code itself provides for the 
taking of security in other cases, such as in stajing execution (0 i.LI r 0, 
0 XLV r 13) and where au appeal has been filed (0 XLI r 10) It would, 
however, aiipear that the Court can demand security m cases for which no 
express provision is made So though the Court will not require security 101111 “^ 
the plaintiff is a pauper or because ho is a mere trustee, they will do so when they 
find that he is not the real litigant but a mere puppet m the hands of another (7) 
^Vnd the representatives of a Hindu testator suing for the performance of leligious 
and charitable trusts created by him, and in which they arc not personally 
interested, should, it has been held, give secuiitj for costa (8) 


(I) DegumWii Dcbi v Ausboolosb 
Lanerjee, 17 C (310, 013 (ISJO) 

(J) ib . follos^edm Auancbmoir Gokil 1C 
OWN 7()3(la32) 

(3) &>uiubai V rnbLuwauiUs. 32 B 002 
1 1 JOS) 

(4) rirbji V D(.v]i Megbji 22 B 100 
(1603) 

(5) Ciibaoav Clu'ibulm, bulton, 4S0(1841), 
Dhwshanlirv Mulji 33 B 330(1010) 

(C) I’ojDor BibcL I Nujjoo Lban, 5 C 
137(1837), Ming^lu Aniono v Ilanicbsodriv 
Ibvje. U U COld&ai) , GrjlNiilhCbowdbry 
r llcDudo 1^11 Itu^ 31 0. 102 (10U3), 
IvTuluitu Niijut t Itliiuo Nttjor, 21 M 


037(1301) 

(7) Kiwjdb YhsinuolUjoo t» Soloiuon, li 
C •i33 (1887) Mm? divtum of P C 
Bum (^oniM Ivundo) i LfunAr 
ifooUtjco, 2 C S37,ilrP -50. ' 
IMNathv Bam Kuiiiar Ibifeclu IOC L J 


cost* wdl bo ordei^I , ,, 

8) Bxojomohun Dos* p llwrclo 

L R 68, 00 (ISsO). 

ilora la enforto iwbbc usbl* w-o 

ihurJIoMaia e Dcnobondt"'. lloiiAi. UO, 

(ISM 
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Failure lo furnish security. — VetMII onfejJ.btct Jaiultlio 

former Code) llio \\ords after “w.ct 373 ’ of Crtt para^ipb, wirt inserted 
1)) i>ctt 33, \.ct\II of lbb9,butlia\cuowl>cciitaki.uuut ude a;i^c, “ faccurit) " 
Ihc tune ma} bo c\tcndcd under bcct 118 Before disnitsaing a suit under tlia 
rule, the Court should see that notice of the order requiring security has hetii 
sct%cd on the partj or his pleader (1) A person whose suit has been disinis&cd 
under this rule, ma) , if defendant m a subsequent suit, rcl) on the same iinttcr 
put forward lu the prcMous suit It Was queried whctlitr he could do so if he 
were plamtifl in the subsequent suit (2) It has, howocr, rcccutl) been held 
that a dismissal of a suit under this rule does not bar a fresh suit for the same 
cause of action (3) An order dismissing a suit under this rule is a decree and 
open to appeal (4) 


^ (1) Tmunu t Dcia Itai, G C. .Ga (Ibsi) (3) Ilsriram Mohsnji v Lolbai, -b U 037 
(3) Itungrav r bidhi Mahouictl, G H 49i (1003) , c , 4 Uom L It 302. 

<4)\vaiumiv tlcown, SA 103(1990) 



OKBKK XXVI. 

Commissions. 

Comnissions to examine icihicsscs 

[s 383 3 1 Any Court may m any suit issue a coniimssiou foi tlic 

Cases m which Court G^camiuation on interrogatories or othcnviso 
may Issue commission to of anij person resident witlun the local hunts 
cx e wj ess of its jurisdiction who IS exempted under this 

Code flora attending the Court oi uho zs from sickness or 
mfirnuty unable to attend it 

[s 38i) 2 An 01 du for the issue of a commission for ilio uamina 

tion of a witness nny be made, by the Court 
eithci of Its oivn motion or on the apphcatiou, 
supported Iiy afiidavit or otlicnvisc, of any paity to the suit or 
ot flic witness to bo examined 

t5 385J 3 A coninussion for the examination of a puson ivho 

vmtre mtnm tesMes “^«side3 witluo thc local liiiuti, of the juris 
Within Courts jurisdic- diction of the Court issuing the same may be 
issued to any person whom the Court thinlvS 

ht to execute 

ts 386 j 4 (/) Am Court may in anj suit issue a coirauission for 

Persons lor whoso exiuiunatioa of— , „ i „ i 

examination commission (of auy pet SOU resident uoyonu. the lOQ'W 

limits of its junsdiction , 

(h) any puson who is about to leave such hmits btfoie tlic 
date oil which he is required to be exararaed ju Court , 
aud 

(c) auff civil or mihtaiy officer vtthe Govirwnuit who i,wnot, 
lu thc opinion of thc Court, attend without dLtninent 
to the public service, . 

( -') Sucli coniirassion in ly bo issued to au} Court, not berag 
a High Court, witlnn the local limits of whoso pm‘diction sue v 
person resides, or to anj pic ider or othei peisoii whom the wour 
is?urag the coniirassion in ly appoint. 



bcaLD. 
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(J) The Court on i^uing any couimisaion under tliis rule 
bhall direct whether the coinniissioii shall be returned to itself 
or to any subordinate Court. 

5. ])7<crc any Court to which application is made for the [*«3. 
comitelonor ‘^suc of a commission for the examination of 

to eiamlae witne* not a person residing at any place not within 
within British indi*. Bntish India is satisfied that l/ie evidence of 
sueJi person is-ueccfiiiary, the Court may issue such commission 
or a Idler of request. 

' Commissloiis. — Cuianubaiuiiii uii(l<r the Code lire uf four kmdi) (u) to 
cxaimne witnesses (rr 1-8, 15-81), (b) lor l(»cat invcstigntiuiis (rr 9, 10, 15-18), 

(c) to p ^Ainin c nccouuts (rr 11, 12, 15-18) , (d) to uinkc partition (rr 13-^18) 

A coinmlssion should not bo is;3ucd lor nuy cause not stated m the foicgoiug or 
following rules, and when any such cause is shown, the Court has a discretion, 
which, Iiowe\cr, must bo judiciali} exercised, to grant or refuse' a (uniimssiou 
The issHO of couimissious is governed solely by tho provisions of the Code, vvlucli 
.110 exhaustive (1) An order refusing to issue a commission on the ground that 
the evidence was not necessary bos been held not subject to revision under 
sect. 022 (now 113) In the case of those interlocutory orders agamst which no 
immediate appeal lies, a remedv is supplied by sect 105 (2) 

' To esamlne witness. — A coiuimssion may be issued — (a) Wheio a 
person resides outsuU BrxUah India (3) under r 5 The reference to letters of 
request is inserted, as the provisions of the cvideute by Coinnus&ion Acts, 1859, 

1833 (22 Vict c 2, i8&49\ict c 71), arc apt to be overlooked The British 
Court may request a Court m foreign temtorv to exotute the commission, or 
the Bntish Court lua) itself appoint a commissioner to take the evidence in 
foreign territory, as was done in the first of the cases last cited Cf 0 31, 
r. Ga of the Bnglish rules A Form of LHtersof Request is given in Appendix II, 

Form 8 (b) Where the person is Tcsxdent tu British htdm, but bcyoivl ihc local 

hinds of tjie Court’s jurisdiction [r I clause (o)] (c) Where the person is 

TCiulcnl icdhtn the local Utntls, (i ) but about to leave such Iiiuits [r 4, clause (b)] 
Though the case cited (4) is no longer law (Tic Court may, and frequently does, 
instead of issuing a commission, examine a witness under these circumstances 
dc hene esse : (5) (ii ) persons who arc not about to leav e, but who are absolutely 


(I) Vecrabadran Uhetly « Natarajs Dc 
altar, 2S M 23 (190t) [la which it was also 
held that tho Court may prcTcnt abuse ol its 
prOccaa as regards summoas to witocsaea] 
Sco cases cited, poot 

(J) In rt Nizam ol Ujdcrabad, 9 3t 2oC 
(18bU) 

(3) iHO lu tho goods of Ooiial Lai Sxal, 7 
c. \V N. bou (1903) , s. e , 30 U VJl , .\g* 


Uobametl p NaziruUaL, 2 13 L It 73(12>0S) 

(4) Edwards p. iluUer, 5 P L It 252 
(1870) 

(5) la tho matWr of the Gcrm.m aU-aiusLip 

DrackenJtU, 3 C W. N 07 (1W8), jt w is IlM 
that though no writtca stutcucu's Lai jwt 
been filed au applji.alMii for eu.i. u of 

aelHiiM, and for a eumicu^i ii lo < ^ </ 

hcHc c« c, was iijl priuatuii 

1 .V 
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e\empteil from attending Court, as puidanaahm women uuJej sect 132, jjo 5^,(1) 
or other persons of rank ci.empted under sect 133, or persons living inthout the 
jurisdiction who are not hound to attend under 0 XVI r 19 ; (iii ) end and 
imlitar} officers ^vho cannot, in the opinion of the Judge, attend Court without 
detriment to the public ser\ ice (2) [r 4, clause (c)] ; and lastly, (ii ) persons w ho 
are from sicloicss or luiirmity unohle to attend Court (r 1) 

An application for a coniimssion should not be made except on notue to 
the opposite party (3) V commission should not issue for anj cause not stated 
m these sections, the practice standing upon the statute (4) jls«uming, however, 
that the cause alleged is one mentioned, the Court has a discretion (5) to grant 
or refuse a commission, the question heing m each instance whether a sufficient 
case has been made out, ha«ng regard to the dJS3d^ outage (6) which attends 
evidence taken on commission. This discretion, however, must, like anj olhtr, 
be judicial!} and not arbitrarily exercised 

A Court will not unless there he an absolute exemption or for strong reason, 
issue a commission to exauime a party to the smt , nor a servant of the parly 
appl>mg , (7) for such a witness may be brought by his master before the Court 
If the proposer . • . 

of the matter t' . . . 

being ciediblc, 

lunit} which ha, — ^ ^ 1 — - - - 

the like, and will consider not mcrcl} what (he jdomtifl’s case reqiurcs, but ubat 
justice to the defendant as well as to the plaintiff requires (10) In a largo number 
of cases, where the witness is material, the commission gocsasamvttcr of coiusc 
Ad regards delay m making the applicatiou, if a pirtj applies late, but tbinhs 
it worth his while to incur the esi>ense of tahing out a process such as summons or 


{!) CliamatLar Uobmv} v MobisCbuudcr, 
ac W N 7^(JS02), MoLca Cliundcr r 
ilanick LaU, 3 C W N 7ol (1S93), Provut 
Kotuareo > OjiurbakisscD, 3 C W K 7u3 
(1&93}. ui ubichit \rcis held, that ifapiirdana 
slun oilcQiIs agamst tbo rules of her ilass that 
docs not depnro her of her right to ho 
examined under coinmu&ioa. ^atiro ladies 
not exempted under s. 132 should ho alloucd 
tu reiuaui in tbcir pslkis lo Court wbilo 
giving CTidinco Kukca Bauu t itohcrls. 1 
B L 11 S N, V (ISoa) . Ivrutouiobun 
M4x>kcrjco V Adannoue} DaU.e, J H}d% S& 
(lb64) Nusrut Batioo v Mahomed 
Is 11 ..30 (1S73) As to cxamuutioa at 
the witiieus ntiidincc seo ZoburutooUab 
(howdbri t Ai.>tIcK ddtxo ChuntUu>, 15 
U H I.M{IS7J). 

(C) ^oe Mdrshall p Chirac, 2 laj] A Bell, 
I'Jt (Isdl) fapnliuktion to examino Coo 
niandor In ChKf] 

(3) Tsrucliuiilt MooLerji^ p t,ourv« 
C^^^n 3 U 11 147 (.SU») 


(4) hc« Golwl Chunder v Kurnodhar 
.Vooebep, 7 W. 11 349 (JS07J [as to pruoners. 

SCO now Prtoooers’ TotunonyAct] , Marshall 

t ChivDo, 2 Ttt}I & Sdl, 101 (l&oij, L' 
Becnodeenj. 3 152 (ISW) Iinfant <,1 

tender v'oarsj 

(a) Borne} p E}ro, 1 Ujde, W (lbl*2-(>3) , 
Mokji c litnjcband, 23 B 020. 029 (1699}, 
Ausrut Banoo P JIahomed Si>em, IS U’ B 
230 (1072) 

(0) Almost iniarubly of tLo opjosito eidi, 
Aointhlsathv Dhuiipul gmsh. 20 B 2.^. 
2a3(lS73) . 

(7) Amnlh ^alh t Dhunput bmo". 

W B. 2.*d (H>73) ,, 

(0) Mowji t Nmchflud. S3 B J'-'J ‘ir' 
(IbJOJ, citmg Berd-tn v CrwnaxH,*!. -MCn 
1> 704 

(10) Per Colton, h-r , in *’ 

ttwxl, 20 Cb P TCHi099). ciUdinMo^jl 
t ^rmclund, ««peii 
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icuinniusiouuutli^chauiL ufd<.tiMnjl>cucfitlrum it,tla Cuuitbliuuldotdiiuiril^ 
not procnt hi3 doin,^ so, thougli >t should take wre to see that ihi part) docs not 
us-' the late i&suc of process aa an excuse (or dcli^iug the fiii-tl hearing of the 
ease , (1) nud A commission has Lccualloucd sthcro the cause waa on the peremp 
tory boird of the daj, where the issuing of it was not calculated to prejudice 
the defendant or subject him to loss or inconaeoicncc (J) Vs to expenses and 
costs of issumg commission, see r 15 po*t 

6 Kncf) Court rcceiMDg a commission for the ci.auiinatiou [» 3£ 
Court to »ii- of any person shill exaimnc him or cause him 

ness punuant to com- (q jg cxamtnal pursuant thereto 
mission. ^ 

Examination of witness — ^Thc parties &hould appear kfurc the Cum 
imssionir m person, or by ag,cnt or 1 leader (r 18) It is the dutv of the j art) 
obtauung a commissiun for the examination of nitrcssca to take all such steps 
as arc ncccssar) to secure their attendance before the Commissioner (3) As 
to the latter s powers m this and other respccU see. r 17 jmt If one party 
obtains s commisaion and the other joins in it the latter is entitled to c\amino 
Ills own Witnesses, but be may cro<sexaaunc bis opponent s witnesses without 
juuung (1) la Calcutta the cxaiuuiatiou and cross cxauuuatiou is b\ counsel 
lud nut by attoriic), tho cx.muuatioii of witnesses under \ couunssiou being of 
the same lutuic. as au cxauuiutiou m uj>cn Couit (0) The ex nmnatiou ui >y 
either bo titxi voce or bj lulcrrog itorics (» ) 

7. llVicre a conuiui>sion hu> been dul> txociitnl, it fahall [i as 
Return ol commlssloa returned, togcthei with the e\idencc taken 
with deposiuons of wit- under it, to the Court /towMvhich it uai issued 
unless the older foi issuing the comniissioii 
has otherwise directed, 111 •which ease the commission shall bo 
returned m terms of such oidcr , and the commission and the 
leturn theieto and the evidence taken imtlei it shall (subject to 
the proyisions of the next following rule) form part of the recoid 
of the smt 

Ketum — The commission may be open (fj but generaffy it is directed 
to be executed on or before a certain date, called the returnable date of the 


(1) UurceDosav McerMoauum ICW B 

447 (1871) 

(2) Janssenv Dundas llljdc 209(18C4) 

(3) LcLraj v Fake Ram 2 A 11 C R 210 
(1870) 

(4) Gregory v Dooley Cbaod 14 W B, 
U J 17(I8CS) • acommuaionrcturnedbeforo 
H vilacbi u fuliy ervaa esammai la uud 
iniosible Uo.sogomo[I V Isaiup t Tile Co 
0 c W N ccxxe (IDOl) 

(o) Ilolluiau V iramjec, torjlon 7 


(l8r4-5) Fran knshna v Biauanath 8 
li I R App 101 (187>) 

(C) Sco Mowji t kemeband 23 B l.C>, 
C27 (ISS’l) Taruebnatb iloukerjco v Gource 
Churn 3 W R 147, loO (18(k>) 

(7) la Uackcllar r ttallacc Fulton ll> 
(1842) ao ex>cci£c time waa fixed, bit aix 
nontha hm held i ul too long a time loe a 
comm asioQ tor tlio examiodtiou ol ivitl esaia 
in Li gUud to Ixj uuktundiUg 



1092 


lUE CODE OF CIVIL PROCEDITRE 


llSiliT bCUbD 
O zS, r 8 


commission though the tiuieivitlun'whjcha comiiussion must be e\ccutedmay bt 
vnltvigcd ou application faom time to time Ihe evidence must he taken ■within 
the time allowed ^Vhete a Commissioncc took evidence after the last return 
day had espned it was held that the depositions were madnmsible (1) The 
return should sho'w on the face of it that the Commissioner had administered 
the oath to himself and the interpreter if any (2) Documents attached to the 
tetuin of 1 coinmiasion and, identxhed with the documents lefciied to m the 
evidence may be read at the hearing of the suit in which the commission Uj&ued 
unless they have been objected to on bem^ tendered in evidence before the 
Commissioner Objection to the inadinissibiUty of such documents should be 
taken before the Commissioner (3) 

w} 8 Evidence taken under a commission shall not be lead 
When depositions may as evidence m the suit wtbout the consent 
he read la evidence of the party against wbom tlic same is 
ofteied, unless— 

{a) tlift person wbo gave tbe evidence is beyond the jiiusdic 
tion of tbo Court, or dead oi unable fiom sickness or 
mflimity to attend to be personally e\amincJ, or 
exempted fiom personal appe^'ranCe lu Couit or ts a 
civil Oi military Oj^ctr of the Goiermnenf %vho cannot, 
lit (he optmon of ih Court, oUend without dilnnunt 
(0 the 'public service, or 

(6) the Court in its discretion dispenses with Ibo pioof of 
any of the ciicuinstances mentioned in clouhc (a), 
and authorizes the evidence of any person bun| icid 
as evidence m the suit, notivithstanding proof that 
the cause for taking such evidence by commibsiou 
has ceased at the tune o£ reading the same 

Reading of comimssion — Ibt lait lule provides that the tumuu''»io» 
shall iotiupart of the record On this ground.it has been considered that (kioic 


(]) liii^ury I l)auk> Oluiid 11 \\ It 
O J n (IbW) 

(1) pMulviUkhuv Uu>nuO S D L It 
\lJ> I0l(lb72) 

n) Slrulh n r Uiu.'ckr d C U II )y» 
Us^) kl \»aor» 1 ul • o \t HU 

i t gi I tii to M ol 


(4)N«Uriu Dowio ‘ % ulo UU 3 
W N ccwiu-dW'i 

t J Dhbniwm i >lud' V, 

,-o. 3 tJ C 07 (ohnU r 

jhM) u It' C 
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m the suit, n< itliir patt> ha^ thi. right to niakt u‘ic of it (1) SemUe, that tlu 
mere fact that a deposition was not read and signed m the usual course Mould not 
h} ita If preaent the reception of the caidcncc (2) \\herc a coininissioti uas 
returned after the witness had been m part, but before he had been full) , cross 
examined it was held to be inadmissible (3) Unless there is consent the Court 
ma} refuse to hear evidence taken by commission, unless the circumstances 
m ntioncdm clause (o) arc shown to exist at the time of trial (4) But the Court 
may dispense with proof under clause (b^ And where it appears from the dcposi 
tion its''lf that the person was examined outside the jurisdiction, that is suiH 
citnf (o) Clause ( 0 ) supplies with reference to r 4 an onii-^sion m the former 
Cotle 


Com»iifsioi>« /or local tnteMtgaltonr 

9. In any suit in mIucU the Court ilccius a local invcstiga- [$ 39 
Commisstoni to make ^loti to be requisite or proper for tbo puiposo 
local inicstigations of clucKlatmg any matter in dispute, or of 
ascertaining tlio inark.ct-valuc of any property, or tlie amount of 
any mesne profits or damages or annual net profits, tho Couit 
may issue a coimiussion to such person as it tfunirs fit directing 
him to make such investigation and to report thereon to the 
Court • 

Provided that, where the Local Government has made rules 
as to tho persons to whom such commission shall be issued, the 
Court shall be bound by such rules 

“ Bequisite or proper " — ^The Judge should not delegate to a Commissioner 
functions which he can and should discharge himself He cannot depute a 
Commissioner to inquire into that which can with equal convenience be proved 
m Court (6) He cannot direct him to take evidence which the Court can take 
or decide points which the Court can and should decide such as the trial of the 
most important issues of fact in a ease , (7) deputing, inefiect, the decision of tho 
case to the Ameen , (8) as where an Ameen was deputed in a case of dispuieu 
boundary, the issue turning chiefly on possession before the date of suit (9) 


( 1 ) Kusuia Kuman t SatjalUnjaD 30 C 
909 1003 (1903) , Ilemanta Kuman r 
Banlcu Behan Sikclar 9 C IV N 794 (1905) 

(2) BoiftOgomoS v Nahapiet Jute Co 6 
C W N ccxxx (1901) 

(3) Ib see gencrallj Authors En lenco 
Act, notes to a. 33 

(4) Rajah Prithee v Kara Bhun 22 \\ R 
331 (1874) 

(5) Girdhar NagjLslict v Ganpat Moroba, 
llB n C E 129 131 132 (1874) 

(0) Shusheo Ram t Nobo Kant, 14 R 
190 (1870) Ram Bhun r Ram Monc<>, 21 


W R 280(1874) 

(7) BuitxiaChume AjoodhyaRam 23 M 
R 2SG (I67C) , Siutanav Bhunappa 24 B 
43 43 (1899) In Knsto Chundcr v Brojo 
Mohan 22 W R 183 (1874), an objection 
that the Court itself should bare decided tho 
question was oremlcd 

(8) Iswac Chandra v Jugat Kishor, 4 
B 1. R App 33 (18~0) Sangili v Moohan, 
18U.3>AI,351 (1892) 

(9) Kalcc Boss v Khettn 17 W. K. 
4-2 (1372) 
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It 13 o£ the utmost importaucc that witnesses should be examined m open Court, 
and by the Coiut itself \meens or othei Commissioners must not be made 
the real Judges of importaut questions of law and fact, which it is the duty of the 
Court itself to determine Local m\estigations ought to be restricted to points 
which really require some local inspection for their elucidation Witne'yes 
therefore cannot be examined out of Court, except with reference to points 
for the determination of which local inspection is required (1) An Ameen 
should be appointed to hold a local m\e3tigation only when it is necessary to 
inspect the land, to make maps, to obtain information with regard to phy ical 
features, to identifj land in map& with parcels which are the subject of smt, 
to identify maps with one another with the aid of objects to be found on the 
land For these and similar purposes an jVmeen may esamme witnesses when 
the evidence which they have togiicisof&uchanaturethat it ought to be taken 
by him on the spot Where howcvei, any fact can be proved by evidence taken 
otherwise than on the spot it should be taken m Court (2) In short, the local 
xn%estigation referred to in this rule presupposes the existence on the record of 
independent evidence which requiiea to be elucidated, and that rule does not 
authorize a Court to delegate to a Comimssionet the trial of any material i»suc 
vrhich It is hound to try ( 3 ) The last Code after the words " ncU profts,” ran 
“ ojid the some cannot be conentcntly conducted by the Judge in person " These 
irorda, it was held, showed that when a Judge could convcmently conduct i 
local msestigation in person he should do so The information so dented by 
him was a matter which, of course, he coidd take into his consideration in 
dccidmg the case (k) But it was considered desirable that he should put the 
result on record so that the parties might sec what he considered estabhshed (C) 


in such case, summon witnesses and examine them m Court (6) These words 
have now been omitted And it has been recently held that the omission of 
these words indicates that a Judge should only make a local investigation where 
it 13 necessary for the purpose of understanding the evidence, and should not do 
so for the purpose of gathering information to bo used for his judgment, for if 
additzosal mforiuation is required his pro^r course is to appoint a Conunissioner 
whose report can be used in evidence and who can be examined as v witness (7) 
“ May issue ” — The Judge has a discretion which must bo judicially 
exercised to grant or refuse a local investigation A local investigation la not 
imperative m ever} case, and a Judge is not bound to issuo a commission of iiia 


(1) Shadhoo Singh r Raioanoogr&ba, 9 
W R 83 (ISfS), DindabuQ Chunder v 
Nohm Chunder. 17 W R 2S2 (1872) 

(2) Bindahun Chunder v Isobia Chunder, 
9Ujira , Isuar Chandru r Jugat Kishur, 4 
BLR App 33(1870) the local inrcattga 
tion however, Uoca not refer to qucelions of 
title to and possession of the Un b thcmselrcs 
Sangili r Vfooljio, 10 Vf 3o0, 3a2 (1892) 

(3) Sangih v MooVan. ir M 3a0 (1892) 


Ram Laram v OJindni Jiath 17 0. N 
309,374 (1011). ISC L J 17 23 

(4) DwatU Bath v Prosunno Kumar, 1 
OWN <ki>2{lS07) JoyCoomarr BubiUkW 
Lill, 9 C 303(1832) 

(5) Joy Coomar v BunJIioo f-ali tvprA 

(6) Jhubhoo Sahoo r VuMamat Juso b, 
17 W R 230(Rf72) 

(7) Rad,ishon i KijmidJn^ 15 C. !>. J 
138 (1910) 
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own motion (1) Though thf* propticty ol the order iin\, under wet 105, In. 
<^uc5tioacd in n guUr appeal, it cannot Iks made the subject of direct or special 
apjxial (2) \\*hcn a Judije has ordered a fresh local inMstigation, his succcs'^or 
should not interfere with the ordir, but carx) itoutU.forcdi«po«ingofthe case, (3) 
nor where one mquirj has been earritd on, should a second issue for the same 
purpose without setting aside the first (4.) If the Court considers it nccessarj 
to order an inquiry, such an inquira cannot Iw left to In* made after decree (o) 

“ Such person. "^-Subject to the Proaiao, any jv.rsun uhom the Court 
thinks fit may bo appointed V Munsif may be appointed Commissioner (6) 

The Section ita».If, houcier, docs not now require that an ofiiccr of Coicrnnient 
should be appointed!") But a Judge should not ordir a Subordinate Judgi, 
who-c judgment is before him on ap|Kal, to go and inspect the locality and make 
a rejxirt k Judge from whose decision an appeal is pending, is the roost un- 
suitable person to make such mvistigation (S) 

‘‘To make such investigation." — V Commissioner is bound not to go 
beioud the points refened to him for inquiry (9) WTicre a Commissioner 
was onl\ appointed to draw a map and no power was gi\en to him to take 
cNidcncc, statements of persons recorded bj him were held not to be evidence, 
and ought not to haae been looked at bj the Judge (10) Xotice should bo given 
to the parties of the time when the local inicstigation will be held (11) 

10 (i) The Conmussioner, after such local nispection as [s. 

Procedure e! Conmis- ho dceiiis neccssar}* and after leducing to 
sleaer. WTiting the evidence taken hj him, shall 

return such ctndcncc, together mth bis report in wnlmg signed 
h>j hm, to the Court, 

{J) The report of the Commissioner and the etidence taken 
Report ani depojiiions by him (but not the otndence without the 
to be endeoce in salt. report) shall be e\jdence in the suit and shall 
form part of the record , but the Court or, with the peniussion of 
the Court, any of the parties to the suit, may exaimue the Com- 
mission pcrssonally m open Court touching any of the matters 
Commissioner may be referred to him or mentioned m his report, 
examined la person. or as lo his re})orl, or as to the manner in 

which he has made the investigation 

m JlcDonalJ V llnnar Roy, 3 \V B , Act (C) CbunrauQ Singh v \t»oop Singh 1 1 
153 (ISfio) C L. B 533 537 (Ibal) 

(2) Graham v Lopez, 1 W R 141 (1S&4) , (7) Doorga Dass i Cooroo Churn GW R , 

ByLunt^tathr PeareelIa&ec,ib.,196(lSSl), Vet X. 81 (ISCG) 

PoornoFersadp Chundemath.ib ,24!1(IS<>4), (3) Roy Sultan v Mu^^umat Laloo, 17 

IUshBehareecSahebRoy.l2W R ;6(1S69) W R 300(1»72) 

(3) ShumoolUh v Bawl Jlundal, I W R (9) Ram Dhun o Bam Monce, 21 R. 

102(1SG4) 2aO(l5>71) 

(4) ^>owab Syud f Suruasutty Debi*. 23 (10) ShiUwac Bhunappa, 24 B 43(1&99) 

\V R 93(1S74) (4i) Rjosto Monee r Eghatoo, 12 W B. 

(5) Jugi^wmba Debia r Rohinec Debu, 23 139 (1&C9) , Jhubhoo Sahoo r Mussamat 

W B 422 11S75) Jusoda, 17 W R 230(1^721 
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It IS of the utmost importaucc that witnesses should be cxaiiuucd m open Court, 
and by the Court itself Amcens or other Coraimssiouers must not be made 
the realJudges of important Questions of law and fact, which it is the duty of the 
Court Itself to determine Local investigations ought to be restricted to points 
which really require some local tnsptxtum for thtir elucidation Witnesses 
therefore cannot bo examined out of Court, except with reference to points 
for the determination of which local inspection is required ( 1 ) An Amcen 
should be appointed to hold a local investigation only when it is necessary to 
inspect the land, to make maps, to obtain information with regard to physical 
features, to identify land m maps with parcels winch arc the subject of suit, 
to identify maps with one another with the aid of objects to be found on the 
land For these and similar purposes an Amcen may examine witnesses when 
the evidence which they have to give is of such a nature that it ought to be taken 
by bun on the spot A^Ticre howcvei, any fact can be proved by evidence taken 
otherwise than on the spot it should be taken in Court ( 2 ) In short, the local 
investigation referred to m this rule presupposes the existence on the record of 
independent evidence which requires (0 be elucidated, and that rule docs not 
authorize a Court to dtlcgatc to a Commissioner the trial of any material issue 
which It IS bound to try ( 3 ) The last Code after the words “ ncU profiii," ran 
“ and the «o>«« cannot he conxentcntly conducted hj the Judge tn person ” These 
words It was held, showed that when a Judge could convemently conduct v 
local investigation in person he should do so The information so derived by 
him was a matter which of course, he could take into his consideration m 
deciding the case { 4 ) But it was considered desirable that he should put the 
result on record so that the parties might sec what he considered established (C) 
Though a Judge might v lew a spot he could not, in a case where the issue was 
whether two persons were man and wife go himself to the village where the parlies 
lived in order that he might make inquiries amongst tbcir neighbours He sho'uld, 
in such case, summon witnesses and examine them in Court (6) These words 
have now been oimtted ^Vnd it has been recently held that the omission of 
these words indicates that a Ju 
16 13 necessary for the purpose « 

so for the purpose of gathering w -o - — * ~ , — o 

additional information is required his pro^r course is to appoint a Commissioner 
whose report can bo used in evidence and who can be examined as a witness ( 7 ) 
“May issue” — The Judge has a discretion which must be juibcially 
exercised to grant or refuse a local investigation A local mvcstigalioo is not 
imperative 111 ever) ease and a Judge is not bound to issue a commission of his 

(1) Shadhoo Suigh r itamanoograha □ lUm yaraia v OJindra Natli, J7 C ^ 

W R 83 (1803), BinJabun Chundcr t 369,374 (1011), ISC L J 17 23 

Nobin Chundcr, 17 W R 282 (1872) (4) DtrorU Hath v Pfosunao KomaW » 

(2) Uindabun Chunder t Xobin Chundcr, OWN CS2(1S97), JoyCoomart Bund 00 
supra Iswar Chandra v Jugat Kubur, 4 Lall, OC 303 (1832) 

B r, R App. 33 (1870) , the local mrrstigs (5) Joy Coomar p Bundboo I*a1l, 

tion, howrer, dota not refer lo quoatjona ol (6) Jhubhoo Sahoo t Vltiasainat Juso 

titlotoandposaciiaionof tbehn bihemselm 17 W B 230(1872) n T J 

'5angili V Mookan, 10 Vf 330, 3 j 2 (1892) (7) Raikwbon e KumiiJml, 15 0 n 

(3) Sangill » ifooian. 10 M 350 (1892), 133 (1910) 
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oWTi motion (1) Though tho propriety of the orjir iinv, under sect 105, he 
questioned in reguHr apiwil, it cannot Iw made the subject of direct or special 
appeal (2) ^\ hen a Judge Ins ordered n fresh local imcsti^ition, his suciessor 
should not intcrfcroiMth the ordiT, hut Carr) it out before disposing of the case, (3) 
nor where one mquirj has been carried on, should n second issue for the same 
purpose without setting aside the first (4) If the Court considers it nccessar) 
to order an inquiry, such an mquir) cannot be left to be made after decree (5) 

“ Such person "—Subject to tho Provu>o, any jicrson whom tho Court 
thinks fit may be appointed V Munsif may lie appointed Commissioner (6) 
The section itself, howcier, docs not now require that an ofTiccr of Goaernment 
should bo appointed (7) Hut a Jud^c should not order a Subordinate Judge 
whose judgment is before him on apjKal, to go and inspect the locality and make 
a lopoit A. Judgo from whose decision an appeal is ^lending is the most un 
suitable iicrson to make such m\cstigalion (8) 

To make such Invcatlgation *’ — V Commissioner is bound not to go 
beyond the points referred to him for inquirj (0) WTicrc a Commissioner 
was only appointed to draw a map and no power was given to him to take 
evidence, statements of persons recorded by him were held not to be evidence 
and ought not to have been looked at b) tbcJudge(IO) }voticc should be given 
to the parties ol the tune when the local investigation will be held (11) 

10 (2) Tho Conmussioner, after such local nisjJection as 

Ptotsdttte et Cemaiv- dcciits necessary and aftor leducmg to 
ilener. writing the evidence taken b) him, shall 

return such evidence, together with his report m wnting signed 
Itf /^^m^ to the Court, 

The report of the Coiuinissioncr and the evidence taken 
Report an 4 depouiions by him (blit not the evidence vvithout the 
to be evidence In suit report) shall be c\ idence m the smt and shall 
form part of the record , but the Court or, with the permission of 
the Court, any of the parties to the suit, may examine the Com 
mission personally in open Cpuit touching any of the matters 
CommiMioner may be referred to him or mentioned m his report, 
examined In person or as to his rejiorl, or as to the manner in 

which he has made the investigation 


^1) McDonatil v Munar Roy 3 W R Act 
V. 153 (18Co) 

(2) Graham v Lopez, 1 W U 141 (I8C4) 

BykuQt Kalh P Vcarco Moaco ib, 19^(1861) 

PoornoPersadw ChandcraaUi ib ,249{18C4), 
nashBchareot) SahebRoy, 12W B 7G(I8G9) 

(3) ShumoolUh r Bawl M inUal I W R 
102 (1804) 

(4) Nowab Syud v Surussulty Dcbia, 23 
W B 93 (1874) 

(5) Jugodumba Dcbia V Rohmre Bebta, 23 
W B 422 (1875) 


(6) Churamun Singh v Anoop Singh ll 
C L B 533,537 (1832) 

(7) Doorga Daas v Tooroo Chum C W R , 
Act X , 81 (1800) 

(8) Roy SulUu V ilussumat Laloo, 17 
W R 300(1872) 

(9) Ram Dhun v Ram Monce, 21 W R 
ixa (1874) 

(10) ShiUwaf Bhunappa, 24 B 43(1809) 

(11) Wiato Moaee v Eglinton, 12 W R 
139 (1869) , Jhubhoo Sahoo t Miissamat 
Jt>soda,V7AY a 230(1872) 
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(5) JV/iere the Court is fot any leason d'lssatisfed with the 
proceedings of the Comnnssione) , it may direct such further 'inquiry 
to he made as it shall think fit 

Procedure — A day should l>e fixed for the return of the report and then 
for hearing objections to it (1) The report and evidence arc filed, and become 
part of the record (vide post, ‘'Shall be evidence’) The evidence without 
the report is not evidence in the suit It may he, however, that oral testimony 
may not bo necessary, as where a Commissioner is simply deputed to maVe a 
measurement and it is not neecssarj that the report must have depositions 
attached to it to make it legal evidence (2) though, if there be depositions these 
cannot go in without the report The latter cannot be rejected because the 
Ameen’s temuneration has not been paid (3) The Court considers the xepoit 
and evidence taken subject, of course, to any objections that may be taken to 
them by either party along with the other c'ldence on the record (4) and may 
examine the Commissioner and take further evidence, as to which, sec fosC 
While the report may be looked to to explain a map, (5) the Court should not 
(jiiestion the correctness of a map attached to a report which is not impugned 
by either party (G) 

“ Shall be evidence ” — Ihe report, and evidence if the investigation is 
completed, (7) is evidence upon whatever materials it is based though^ of comsc 
it iTill have more or less weight according as the basis of it is more or less reason 
able and valid (8) and although the Court may have exercised its discretion 
unwisely and aviongly in ordering an inquiry or m givmg the Commissioner too 
extensiNO powers (9) but not if the proceeding is without jurisdiction (10) The 
Court la not hound by the report, but may inquire further mto the matter if 
there is any necessity for so doing The report is for the assistance of the Court, 
and IS part only of the evidence, and otlier evidence may ha received to explain 
it or show that it was wrong (11) The Court is at libertj to adopt a portion of 
the report, and reject the icst (12) The report is sufficient evidence to supj ort 
a decree if it is bebeNcd by the Court and considered sufficient without futthcr 


(1) Ram Naiam v Goburdhua IdU, 21 
W E 2(1873) 

(2) CbMvider Moivec v H Ivitnbut 
7 W R 43 (I8G7) 

(3) Jagat KMhore r Dma Ifath, 17 C 281 
(1880) 

(4) Ib 

(5) Mahomed Anwar v Roy Chundcr, J7 
W R 121 (1872) 

(< ) llrijonath Cliowdhry v Rail Mcab, M 
\\ B 3)1 (1870) 

(7) Kaleo Davi t Dtb \arain IJ E 
112 (lb-0) 

(8) Cli inder Coomat v Joy Chnuder, 19 
R R J13(I873) SCO Shco Raraim Boolh 
Hingb, 11 R U 423 (ISri) InnnAUo 


Chowdhraui w Collector o£ MymcnsmgU 8 
W E 287 (1807), Dole Gobiad c Cliamoo 
Smg,lOW R 312(1868). Kbajah AbJooIv 
Bhaltoo Sheikh, 22 tv R 300(1874) 

(9) Umbica Chum u Goluck CliimJer 9 
\V R GOO (1668), Rajnath I’anJaU V 
Dooi^a Lall, 12 W R 136 ( 1860 ). cf Shah 
Nuthoo V Ghuncssam Singl 8 R 267 
(1807) 

(10) Aidhoo Sircar e PhiUipix, lO R B. 
ITS (18G8) 

(11) Azim Saning e AlimoolJcon 17 

W R 270 (1872), M to further ondiuti, 

tile jioit 

(12) lorrshnautli Maikcrjic v Unlin. I 
R It 11 (181 4) 
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c\i Icncc to rorrolxriU' it (1) Tlit rci*ort is t>«lcncc in the suit m %\liicli it 13 
iii'iilc, but in that suit onlj (i) 

Examination of Commissioner— The Comnusaioni r may be exammed 
m i>crson This proMsion, it has IkcH said was probablj considered ncccssarj 
because in Viuccn is something like an arbitrator, and it inaj hast been thought 
that he could not be cx-immcd as to his proceedings (3) In a recent case it 
was 'aid that the object o{ this proaision was to protect the Commissioner 
(arho 13 a ou/Jst judicual ofUccr) on grounds of public policj from acxatious 
csaroination bj either partj, and it was held that a Court cannot arbitrarily 
withhold permission to examme a Commbsioncr for accounts asked by a 
jiarty (4) Charg--3 against the Commissioner ought to be fully inquired into (5) 
This and the last rule do not contemplate the tender of further evidence after 
the report, except the examination oi the Commissioner himself, but they do not 
forbid it Tlicyareconsistcntavithcithcrcourse.andtlic point must be decided 
on general principles, according to the facts of each rase (C) Sub rule (3) as to 
further inquiry i3 new 

Appellate Court— Tlie report must be taken mto consideration by the 
Appellate Court, even though it may he of opinion that local macstigatioa 
should not haae been made (T) If the Court finds the report deficient 111 any 
point It can send for the Conunissionct and examine lum (8) \n Appellate 
Court ought not to interfere with the result of a local inquiry except upon clcarlj 
defined and sufficient grounds, which must be expressed m its judgment (9) 
On the other hand, the report should not be made the basis of a judgment to 
the total disregard of the other evidenrc on the record (10) 


Commuistoru I 0 examine accounlt 

11 In all) suit m which in exammition 01 adjustment of fs. ‘ 

,0 .amine iccoimts 13 nccessaiy. tlie Court may issue i 

or adjust accounts commission to such person as it tlimlvS lit 

directing him to make such cxaiiunation or adjustment 


(1) Sectaram Mookerjeo v Ramnaraui 
llookenee. 0 M R 61 (1806) A MnnsJs 
rei«rt of alocal investigation when not sbown 
to bo subsUntialJy erroneous in its daU or 
reasoning should convey the greatest weight 
as enJcnco of thofacU it sets forth Wise v 
Aniperooouissa Chatoon 3W R 219(1865) 

^2) DenobanJhu Chose v ^lsta^uu Dasi, 
J2C I R 50(1832) 

(3) AtimSarungi Alunooddccn 1<M K 
270(1872) aedj/ MtoAmmsposilioiL 

(4) Sitiram v Prossd Ram, 19 

C I J 87(1013) 

(5) AUlool K irteem t Camiliell 8M R 


172 (1867) 

(6) Gnsh Chunjer i Soshi Sbikharcshwar, 
27 C 951,966(1900) a c,4C M ^ 631 

(7) Rajuath Pandab t Doorga Lall 12 
M R 130 (1869) 

(8) Shco Dj-al i llolgkinson 24 \\ R 
342 (lb7o) 

(9) Ranee Sarut v Baboo Prosuniio lo \\ 
R (P C ) 15 (1870) , B. c. 13 Moo I A 607 
cf Protab Chun Icr p Ranee S irnomojcc IJ 
W R 3Cl (I* C) (1873) Niinudhiib i 
Ra] Kishote, 18 C n J 220 (1913) 

(10) Bustee Sahoo r Jeo Narain 24 W 1* 
33S (1875) 
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53 12. (i) The Court sliall furmsli the Commissioner \vitli such 

Court to give Commis- proceedings and such instructions 

sionet necessary iastnic- as appear necessary, and the instructions 
shall distinctly specify whether the Com- 
missioner IS merely to transmit the proceedings which he may 
hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 

(5) The proceedings and revolt {tj any) of the Conymssioner 
, shall be evidence in the smt, hut where the 
to 'breSnS’ ^Coart Coutt has reason to be dissatisfied With them, 
/nay direct further in- ^t niay direct such further inquiry as it shall 
^ tjiinkfil. 

Accounts — These and the next tide correspond vvith sects 180 and 181 
of the Code of 1859, which m their cssentuU arc the same as the present law (1) 
A Court inay issue a commission under r 11 without the consent of parties ,(2) 
but where the reference had been made by consent, it was, under the circum 
stancea of the case last cited, regarded as made on an agreement that the Com 
inissioncr should decide the questions of fact referred to him reserving questions 
of law to be disposed of by the Court (3) As to the proceedings on the commission, 
Vide pos 
ofEcers 1 
been hcl 

be adap ^ ^ - _ 

diction (4) A reference to the Registrar of tho High Court has, hou ever, 6 con 
treated as havmg been made under the former section (5) The rule docs not 
require that the Commissioner should be sworn or affirmed ( 6 ) A direction to 
a Commissioner to take accounts under these rules is not a prelimmaty decree (7) 
“Necessary." — It was held where the plamtifl filed his books m Coutt 
and they %\ere not impugned, that a commission should not have issued, hut 
the phintiS should have made up the account himself ( 8 ) Wiere there is 
objection and the items of objection are few m number, they may bo di‘'posed 
of m open Court If, however, they arc numerous, and m order to dispose of 

(1) Chetty V JIahomed Essa, 6 C W N of tho certiJicate made by ibo Commissioiwr 

fOl, at p “06 flOOtJ in tho Bombay High Court, boo BmiUimii v 

(2) HaUon i Aga Hcbedcc, 1 1 A 345, at Keesowji, 3 B ICl (IS79J . and as to 

p 3C2 (1374) «on of time for making of motion to vary 

(3) Ib report, sto HurmuBji v Bomonji 9 B -•'0 

(4) Vakatchand v Advocate General, 8 (1885) 

B H C It 00, 100(1871), abcroitwasbcld (6) iUi Xareingh v Xtai Nanun, 3 A 
tliat when a tlecrco liad been passed referring II C it 317,332(1871) 
lUo inattcc to tbo CoKnnisaioncta ofltco to (7) h.arayanBalfcnsbna v CopaUn » 
liavo aoeouikU taken and propeily Bold, tho 28 B 303(1014), and bco kvluram lira lan 
Court lia 1 stdl poivtr to add a party to tho ti Gangarum feakiiarani, 53 J) 531 ' 

suit (8) Cband Barn I DrojoGobinJ IJ *V U 

(5}4,b(tty V Maboracd Lsaa, 5 C H 14 (1873) 

092 at pp CJ9, 703(1001] As to tbo naturo 

S 
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them It la necessity to enter upon complicated inquiries, tho proper coureo to 
pursQo 13 to appoint a Conunisstoncr This course ma> properly bo pursued 
m the ilrst instance d the 'iccount required is not of such a nature as to render 
It probable that there \nll bo no difficulty in dealing with the disputed items m 
Court (1) 

Examination — The Court furnishes the Commissioner with such procecd- 
mgs and instructions as are ncccs«ary (r 12) TIio Commissioner may examine 
the parties and anj wilncs<cs (2) which may bo produced, and call for and examine 
documents relevant to tho inquiry (r IG) 

Proceedings — This includes both tho evidence taken (3) and tho Com* 
uu&sioDcr’s report or opinion (4) A distinction is drawn in tho second paragraph 
between the proceedings which may or iiuy not be accompanied by a report of 
tho Commusionct 8 opinion and tho report The section is now more clearly 
worded 

“ Shall bo evidence ” — The Commissioner s proceedings arc an inquiry 
for tho information of tho Court not a trial IIis position is different from 
that 0 ! a Judge trying a cause The proceedings which include Jus report 
vrhCQ he is required to report, ar« under this section to bo treated as merely 
caidenco m tho cause If therefore ho finds a fact liis finding is only candenco 
of that fact, but not a decision upon it Tho report cannot bo regarded as a 
judgment of a Court, for, standing by itself it is inoperatise It requites 
affirnunco by an order of a Court to make it operatne (5) It is only evidcnco 
it the Court is not dusatisficd with it The section docs not restrict tho grounds 
of dissatisfaction (0) Tho Court must bo satisfied with the proceedings before it 
adopts them The Court will no doubt in all cases give duo w eight to tho opinion 
of tho Commissioner , and the duty cast upon » of satisfying it<.clf as to the pro 
ccedings IS m practice modified to this extent that it is usual to confine tho 
examination to those parts of them to which exception has been tal en by tho 
parties , but tho duty to that extent at all eacnts remains and can only be dis 
charged by such an exammation as la sufficient for tlic purpose of satisfyang the 
Court that the investigation has been conducted by the Commis loner fairly and 
m accordance with law (7) 

* Powers and duty of Appeal Court — Tho fact that tlie judgment of 
tho Court of first instance is an aflimiance of tho report of a Coimnissioner 
does not affect tho powers of a Court of Appeal tJiough when the case conies 
l)eforc tlic latter tho situation 11 of course somewhat different IMiat lias 


( 1 ) Degambar ^losunnlar t> XaUjwVU 
lloy,7C 0 j 4 057(1831} Annoda Petsadr 
Dwarkanatb Gangopadhya 0 0 7W (1881) 
m which cases the procedure in UVing 
accounla u ImJ down 

(2) Chand lUm v Brojo Gobind 19 W K 
U (1873), on this point is not law 

/a) A* regards tho case of Cliand Ram r 
Brojo GobmJ 19 R U (1873) |ce Uat 
rule In lUl >urs:gh r Bal Narnw 3 


that tho doposiliona are to 1 o returned uith 
tho repoit 

( 4 ) lb Chetty c Klahomed Rssa 5 
C W N C92 at p "07 (1901) 

( 5 ) Chetty V Mahomed Essa 5 C W N 
683 at pp 701 705 707 (1901) 

(C) Ahmed NanAhliaiv KhasaiiKanmbhai, 
OB H C R A C J 149 ).iO(18G9) 

(") Chetty V Mahomed Essa 5 C. W N 
692 »tpp 700 707 (1901) 
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tlien to be dealt witb is tlie decree of the Court below, and ulien tins gives 
effect to the findings of the Commissioner, there is the added- weight of the 
Judge’s decision But the duty of the Appellate Court is commensurate mth 
tliat of tlie Court of first instant.e, and if it is dissatisfied with the procetdings 
m w hole or in part, it is incumbent on it to do that which the Lower Court ought 
to ha\e done, namely, to set them aside cither whollj or partially, and send 
the matter back for such further inquiry as may be necessary fll Tt is onen to 


when exammmg sucli report {2) In the first of the cases last cited ilaclean, C J , 
was of opmion that if there had been a fair investigation of the matter by the 
Registrar or Commissioner, and boa finding had been confirmed, the Appeal 
Court ought not to mterfere except on the strong ground of manifest error or 
inanifost abuse (3) 

Commtssions to male pariitioiis 

96 ] 13 Where a 'ptelimmaiy decree for fartition has been fassed. 

Commission to moke t''® Court may, m any case not pwvidcd jor 
paruuon of immoveable by secfton Sf, issue a commission to such 
person as it thml^ fit to mal,.e the paititiou 
or separation according to the rights as declared in such dectee 


596 14 (J) The Commissioner shall, after such inquiry as may 

hud Procedure o! Commis- be necessaiy, divide the property into os 
] siooer many shares as may be directed by the order 

under wluch the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the said 
order, auard sums to be paid foi the purpose of equalizing the 
\alue of the shares 

(9) The Coinmissioiier shall then prepare and sign a lepoit 
or the Comnnssioners [where the commission was issued to more 
than one person and they cannot agree) shall prepare and sign 
separate reports appointing the share of each party and dis- 
tingiushing each share (if so directed by the said order) by luctes 
and bounds Such report or reports shall be annexed to the 


(1) Chetty V Mahomed Eess, SOWN 
092, at pp 70J 700, 707 (lOOlJ 

(2) Chetty v Mahomed JLsaa, S C \V B 
bj2 at pp 701 700 "07 (1901), Ahmed 
2\anahhait KlmajtKA imbhai,01t ii C R 
149 I C J (1SC9}, Kankatalav rolrshctti, 
OM U C 11 30(1870)Ldis3 IromSarap»i 
Malai, 1 M IL C R 1 (1&02), VcnUla r 
acnVatAramaiya, ib 418 (1SC3)] lo the 
■x-coiil and third cases it uas held that the 
\p{M:llato Court Mould • xamino tbo occounla 
r\«n if no cTcoplmn werr laken t«i them in 


tbo first Court , but seo Venkata v \ cnkala 
ramaiya 1 M H C R 41S(I&G3), Kankc 
Cbunicr v Copce Sladhub H U R 3 
(1SG9). and Sclh Gujmull i Mussumat 
Chahee, 2 I A 34 (1874) m Mhich tin 
l*nvy Council refused to entertain objet tioni 
to an account Mhich liad not been bro ight 
to the notice of tlio first Court or nvi h n 
ground of appoit id In li» 

(3) Cliclli t Mai onicd rniia 5 C W h 
rod (I'lOl) 
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comiiubaiou and traniiiuttcd to the Court , and the Court, after 
laaring any objections which the jiartiis nia) make to the report 
or reports, shall confirm, lary or set aside the same 

(i) Where the Court conjirms or uincs the nport or reports 
it shall pass a decree m accordance uith the same as confirmed or 
varied ; but xchcre the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall 
think fit 

Revenue paying land — ^TJjc jun««liction ol the Cml Court m matters of 
partition of revenue pajing land is K^lnctcd onlj on questions affecting the 
right of Government to a«‘cs3 and collect in its own waj the public revenue (1) 
See notes to sect 51 

“Commissioner "—la the last Code the plural was used It was held 
by Ponlifcx, J , that tlie Court was not bound to appomt more than one Com 
inis'ionci', butlield, J doubled whether Immg regard to the language of tia 
third clau-c of the former section, thn was so (2) AaCi a Full BeucJi of the 
Ulahabad n>eU Court held that the Court could not Icgall) tssue a commi 
to one Ccmoujiioncr oul) (1) The Court ma> now issue a Cowmi'-sim Vt ou. 
or more persons Coiumis«ionct> have been looked on as olEccra of Court a* tii / 
bv a majoritj ,{■*) though it is no longer so as regards Commibi.iou(.i8 app'^iui/d 
to make a partition Cotmuissioiiers have no hen ou the return for then 
and cannot refuse to giv e it up until thc> arc paid (5) Ian a Ummih Km 1 
IS unable to execute the conunission the plaintiff ma> apply for the lehU ol a 
fresh commission and the Court should grant buch an appUcatiun (i) 

Report — V part) ou the ori^unl side of the Hi^h Court d»*Jiii^ tv 1 j 
to vir} a report made by the Commissioner must not only fde J if « 
to such report, but must also make his motion to vary it, withiii twi nl/ d 
after the filing of the report or if the Judge or the Court ha%« IS / 
further tune for such ipphcation then within the further luja w li'o o 

“Metes and bounds ’—These arc uartlj the, ai I <1 

luuits of the shares which mi) be mcntiomd m the Con iiu ^ 

“ Bouiuh ’ there do not mean a vrall to be built A Court Iwo j j 

this section to order its Vmeeu to cause a wall to be built s y , 

piopcrty of which partition ha-* been decreed (8) 

(1) Joj^cxlBhuryllcUtai laaiUshtbuodi* .J t >„s,(ljyu 

2 i C 725 (IbOv) > Ruttun Monri 1 Drojo ( 1 ) llajt-M'ij.i ,^1 
Mohun, ?2 \T B 11 (1874), AjooJlu* IaII VUuUI J » 3 i y 

c GuDiim I-all» 2 C R K 134 (1878) (a) Baiu.vu'. u 

Cliuudeioath i*un<li r Uur Isarain, 7 C 153 24 (18< y) 

(1831), Zabnin t> Gouri SuuUr, 15 C 198 (6) - 

(1887) , Dtbi Smgb t bheo Lall ll» C 203 (1919) 

(IBS')) IlcmanU Kumiu-i i Jagnluidra (7) 

^ath 18 C L.J 528(1913) 

(2) G\-4n ChuuJcr t Durga Cbunt 7 C V , 

218 ( 1881 ) tl''-’* 

(J) JlulcUauJ < Muliamii,»,l Mi Kluu 
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Deoiee. — In suits for partition of immoveable property not paying revenue 
to Govermuent, tlio Court, if it has the information before it necessary to enable 
It to make a decree not only dcclaimg the rights of the parties but actually 
fixing the particular areas, or roona, or parts of tlie houses, as the case may be, 
of which possession 13 to be given to the parties rcspectu ely in partition, may 
make such a decree without employing the procedure of these rules, and the decree 
so made would bo enforceable in execution, and possession of the respecti\ e areas, 
rooms, etc , could be given to the parties in execution of the decree (1) But 
where, as most generally happens, a Court has not the information neces'^iy to 
the makiiig of such a decree, it must make a preliminary or mterlocutory decree 
of a declaratory nature, and then adopt the procedure of these rules by appointing 
a Commissioner, or Commissioners, whose duty will be, not to gn e possession, 
for at that period there would be no decree capable of execution by possession, 
but who should allot such shares to the parties, auaid the sums to be paid m 
case sums are to be paid, and tlien prepare and sign a report appomting the 
shares and distmgmshmg such shares by metes and bounds, if ordered so to 
do (2) TJio Commissioner, or Commissioners, must then submit that report 
to the Court, and the Court, after giving the parties an opportunity of object- 
mg (3) to the leport, might under the last Code quash the report aud proceedings 
of the Commissioner or Conimissioners, and issue a nc^v commission, 01 (uLete 
llio Commissioners agiecd) pass a decree lu accoidnuco aMth the report The 
decree in accordance with such icport would bo a decree allottmg the specific 
shares, aicas, rooms, etc , distinguishing them, wliuo possible, by inctcs lud 
bounds or other adequate description, aud decreeing to the respcctno parties 
possession of those portions of the property allotted to them In the latter 
case that would bo the final decree It is true that the mteiJocutory deerto 
aaoulil be appealable, (4) but for all that it is not the final decree or tlic decree 
which IS capable of execution, except possibl} foi such costs as it might award 
to bo paid It 13 merely of the character of an mterlocutor}' and declaratory 
decree (5) It is only after a decree has been made by the Court expressing its 
approval of the partition scheme that thcic is any decree capable of executiou 
as a partition-decree (6j In a case nhicJi falls under the second of the aboac- 
mtnUoned categories, ■the appointment oi a Coaunissionc:, whether he be tJio 
Amin of the Court or some one else, is not the issumg of a process m execution 
of a deciee, noi aic any proceedings of such Commissioner the carrying out 01 
any process m execution The tune has not yet arrived for execution of the 
dtcrcc ( 7 ) Proceedings under this rule for the purpose of effecting partition ar® 
proceedings m the suit itself, and not proccedmgs m execution of a decree (S ) 

(1) Kruhnamacharur v Kuppommal Jl Mobun, 12 C 20J (1885), Dullim Colab ‘ 

M OiO(lOOS) RaJha Dolaii, J9 V ■<(.3 (1&02), Boloram 

(2) SlxabMuhatamadi lIaa«aatSui„b,20 Deyv Ram CtwQclra, 23 C 37 J (1895) 

A Jll, 312-314 (1893) (5) Shah iluhammad v Hunwaul Sjn^n. 

(3) Shah Muhammad i HuD'iaQt bingb, aujra ^ 

tvpra eco as to acqiucsconco barring (C) Abdus Sumad j \bdur Rarzjq, - 1 ‘ 
objection, Gian Chundtr v Durga Chuni, 40J. 411 (1893) 

7 C 318 (1881) (7) Shah Muhauima 1 « H Sn’o*'' 

(1) Shah Muhammad i llauuanfc Singh, V Jll, 312-3Jt (1638) 
lUjira, eio Lhola r«ath i faouamuiii DwI, ( 8 ) Divurtaiulh Misstr i Ranudi , a 
12 C 273 (1885). Dtim DiLan t Lai M»Kr, -2 U 42 o(]&3j), loll laloilioJ- 



1 IK^T btUkl> 
0 36, r 15. 


CU^UlU>S10^b. 


uoa 


UIio amcaduiLnts m tlau^o (i) aud Utc addition of cUuso (3) replace tlic iulluvsiut} 
w ords m the forincr section “ either quash the samo and issue a nciv commission 
or {\c}icre Oic Coinmisstoucri ogtec tn ihar repori) 2>ass a decree m accordance 
therewith” llic proiisioiis arc the ejiuc with this diflcrcnce, that the Court 
Ilia not now to pass a decree where the Commissjoucrs a^'tee, but has in ciery 
case power to confirm, t'aty, or set aside (1) The action of an Amm appointed 
under this rule in a partition suit to demarcate the shares assigned to the rcspcc 
tv\c parties, to the suit la not the executing of a process for enforcing the judgment 
withmlhc meaning of article 161 of the second schedule to the Indian Lnmtation 
Act, 1877 f2) Mi order passed m a suit for partition suhscqucntly to the pic 
liniinar) decree appointing a cotniiu&»ion to make the partition is not an order 
in execution, and therefore is not appealable under sect 47 It is an inter 
locutory order pendmg the suit which has not been finally decided , and the appcl 
lant may take objection to it in an apptal agmist the final decree (3) ^\hero 
m suits for partition, poaiicssion is 'ought of a definite ssli ire of a propertj consist 
mg of a number of houses the prmciplc m such cases is that if a property can he 
partiUoucd. without destroying tho inltuisic \aluo of the whole property or of 
the shares, such partition ought to bo made , but where partition cannot be made 
without destroying the mtrmsic aaluc of the property, then a monc) compeusa 
tion should begnen (i) The decree must he stamped (5) 

AppQ&t'— huapphcation for the appointment of a Comuiissiuuci was held 
not to bo a matter coming withm the tcopo of sect 244 (uow 47) and thcrefoic 
no appeal 1 ly from hu older made on such application ^6) 

General proti*ij/is 

15 Before i&atuug any comnu5,siou \mtlti tlim Ordtr, tlio is 

ExpeoHs oi comiais- Court may order such sum (if any) as ft 
sioo to be paid Into Court, thiulvs reasonable lor tln.> expenses of tlie 
conumssiou to be, within a tune to be fixed paid into Couit by 
tho patty at aahose instance or for whose benefit the commission 
IS issued 

Costs — Costs of a comniissiou to take evidence was oCueraUy made costs 
in the cause , f7) and this has been done where a commi sion issued to examine 
a purdanaslun at Jier oim request (8) A Cuminissioner has no lien on a return 
of partition for lus fees, and cannot refuse to giie it up tdl they are paid 1,9) 

(IJ C( Jauki Prasad t> Gaun Salui 29 (S) Baluratn r lUmktobna SO B 36G 

A 75 (1005) wbeie it was held that lb« (100.>) 

toutt might accept or rej ><1 the report but (6) Jalla atallayj a i SladepaUi, 17 M L. J 
could not modify it 144 (19W) 

(2) Shah Muhammad o Hsnwant Singh (7) Gahao i Owen Coryt 11 (lg&4-{Ki} 

.0 A 311 (ISOs) (9) Monendrubhoosun BiswaS t> Sosbeo 

(3) Jogodkdiury Pebea c Ka,lash Chiindn bbo>>sua Biswas SC &06 (ISSO) 

Lahirj,S4C 7-o(l607) (9) lUjmohccny D*bee *> lluddoosooduo 

(1) VshaoulUh I Kali Kmkur Kur, 10 C Dey, Boorhe ^ (ISO.;) 
fl-j {1SS4) 
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^VliiJe Jt IS competcat to a Court to require tliat a suoi should be deposited, the 
onusswa to c2i.ercisc this power does not debar a Commissioner from recoTering 
his remuneiation from the party at whose instance he was engaged (1) It has 
been held by the iladras High Court (2) that the Code does not authorize the 
dismissal of a suit on refusal or failorc of a party to deposit the amount ordered 
under this section ^Vhen after the issue of a commission it is found that the 
u ork IS in ezeess of the amount paid m for the costs of the commission, and that 
the party at whose instance the commission was issued is not uiUing to pay, 
the only way in which the additional costs can be realized is by making the amount 
costs of the smt, and entering the same m the decree An order for depositing 
additional costs when not entered in the decree cannot be enforced (3) 

598] 16. jVny Coniniissioner appointed undei tins Oide? inaj, 

Powers oi Conums- Unless Otherwise directed by the order of 
sJonws. appointment,— 

(a) eX 4 niine the patties themselves and any witness whom 
they or any of them may pioduce, and any other 
person whom the Coinmissionei thmits proper to call 
upon to give evidence m the matter referred to him , 
(f») call tor and examine documents and othei things relevant 
to the subject of inqiury ,* 

(c) at any reasonable time enter upon or into any land or 
building mentioned in the order. 

Powers — A Commissioner has wide powers and discretion to inquire as 
]io may mto the matters refened to him for investigation (4) He is entitled 
to take evidence in the matter referred to him (5) AVhere instructions are 
given m the presence of both parties, and no objection is made bj’' tither then 
and there, thev liave no ground of compfaint after the Commissioner Jns carried 
out his instructions if the Court acts upon Lis report (6J He cnniiot Jiowevcr, 
go beyond tJic terms of the order appomtmg bun (7) 


17 (7) The provisions of this Code relating to the sum- 

AitendanMa-rf .am.- monmg. attemlauce and evanuiiation of ahI- 
nation of witnesses before nesses, and to the remuneiation Of, aim 
CommissJoner penalties to be imposed upon, witnesses, shall 

(1) Gopalaratoaiuay^ar v Jiupola ^ara (5) Tujcouxipebit Sutt^a Dojal BaimviJ* 
simjna. -1 if. 300 (18S^), as to nature of C C I. J 105 (1889) {duly of Commissioner 
remuncratioo. Bce Ragava Clmnar t Vedanta when cjmmiaing accouatsj 

Chanar. Sir 259(1881) (6) Biwcssur Roy v IvancLun Roy, Jl 

(2) Itaga>a Clumr i \rdaaU Cliarur 3 W R 155 (18C0) 

M 259(1881) (7) Ram Dhun v Ram Vlonu.dl U U 

(3) Tadlun rroshad Sinj,Ii i Sardar Coo 280(1871) , ShiboSoondurcoe RamChundef. 

mar i\ara>aD Singh, IOC W2^ 231{190a> 17 W R -109 (1872), Busleo Sahoo t Jeo 

(4) Vohun Rail t Uiuiopoorna Doswe, 9 ^aiaiu 21 W B 333 {18i5) , Bijoy 

n CC0,or3(lSC8), as U> calling for wills, r Kako If -»imi 1« W R -01 tl**''*- 
«o I imopiwiuh J>aUo p Ku»c« Kolotlo 1» o^.rtliuni . t lur J -1 U R -W 

moil V I ullcQ, 8d (i8J •) (I87>) 
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apply to persons required to gi\c evidence or to produce docu- 
ments under tins Order whether the coniimssiou in execution 
of \\hich they are so required has been issued by a Court situate 
within or by a Court situate beyond the hunts of Britisli India, 
and for the piuposes of this rule the Comnnssioner shall bo deemed 
to be a Civil Court, 

(J) A Commissioner may apply io any Court {not being a 
High Court) tcithm the local hnuls of uhosc jurisdiction a iiilness 
resides for the issue of any ^jroccss uhicli he may find it necessary 
to issue to or against such witness, and such Court may, m its 
discretion, issue such process as it considers reasonable and proper 

Powers of Commissioner — A Comiiiusioncr iws under the last Codi, 
NCated with the powers of s Cnil Court to suimnou witiusses mcl enforce their 
attendance under the provisions of the Code But a private Conimi«8iomr 
without the machinery of a Court might find practical difficulty 111 enforcing 
the order In a case m which a private Commissioner cvpcrienced difficult) 
m enforcing the attendance of witnesses before him, the Calcutta High Court 
directed the return of the commtssiou ‘ind sent it under sect 386 (now r 4) 
to the Civil Court, within whose jurisdiction the vvitncssca resided (1) It has, 
therefore, been enacted that, as is ahead) the practice m man) places a private 
coiiuiiissioner may cause his processes to be executed through the Court having 
local jurisdiction where the witnesses reside It has been held m Bombay on 
the Original Side, that an attaclimentwill issue to compel a part) to obeyan order 
made by a Commissioner upon the certificate of the Commi&siouer tliat such 
order has been made and <lisobe)od without m the first inst'ince making such 
order a rule of Court (2) 

18. (J) Where a comnnssion is issued imder this Ordei, h 
Parties to appear betors the Court shall direct that the paities to the 
Commissioner suit shall appear before the Comimssionei in 

person or by their agents or pleaders 

{2) Where all or any of the parties do not so appeal the 
Comimssioner may proceed in then absence 

Appearance of parties before Commissioner — Vet MU of 1859 sect 
181 Apart), refusmg to appear before an iVmeeii at the turn lie liolds )iis local 
investigation is not at liberty afterwards to take an) objection to his nport (3) 

In the case of Eshan Chundcc p Soorjo Lall (4) it was held that where a plamtiS 
fails to appear before a Commissioner, and the defendant appears the plamtif! 

13 liable to have his suit di«mi«sed with costs Before proceeding under clause (2) 
due notice of the time and place fixed for proceedmg should be given 


(1) Mahomed ^Ui v Wand AIi, 21 C 401 (3) Bamua Doss t Brojo K>»hvre G W K 

(1890) 130(18CG) 

(2) DhurandbardM i Bb-Mi Gavind 10 (4) Maisb 139 (1S&4) 

n u an 4(is73) 



ORDER XXVII 


Suits by or against the Government or Public Officers in their 
ojjicial capacity 

1 In any suit by or against the Secretary of State for India 
Su fs by or aga nat m Cowicil, the plaint or Written statement shall 
Oavorn went Signed by suck persoii as the Government 

may by geneial or special order^ appoint in tins behalf, and shall 
he lerified by any person whom the Government may so appoint ami 
who IS acquaint^ with the facts of (he case 

Suits against Government or Public Officers —See noted to setta 
79-^2 atitc 


Cs 417 1 2 Persons being ex officio or otherwise authorized to act 

Persons authorized to for the Government jn respect of any judicial 
act for Goremment proceeding shall be deemed to be the recog 
mzed agents by whom appearances acts nnd apphcations under 
this Code may be made or done on behalf of the Govermnent 

[s 418 1 3 In suits by or against the Secretary of State for India 

Plaints In suits by or Council, instead of inserting in the plamt 

njanst Governmeit the nainc and descnption. and place of^c^tdejicc 

o£ the plamtifi or defendant, it shall he sufficient to insert the 
Mords ‘ The Secretary of State for India m Council ” 

[s 419 1 4 The Goveinmeiit picadei in any Couit, or such other 

Agent for Government to person as the Local Government may for aii) 
receive process Court appoint m this behalf, shall be the 

agent of the Goveiiiment for the purpose of leceiving i^rocesstw 
against the Secietiiy of State /or India in Council issued by sucJi 
Court 


5 The Court, in fixing the day foi the Secretary of State 
Fix na of dau for ao India ill Coimcil to aiiswcr to tlio plaint, 

pearanw on bchai/ o/ shall allott a reasonable time foi tlio nccciSiry 
Govern et communicatioimith tlic Go\ triimeiit tlnougli 
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tlie proper clianucl, and for the issue of iiistnictions to the Gov ern- 
ment pleader to appear and answer on behalf of the said Secretary 
of State /or India m Council or the Government, and may extend 
the time at its fh&cretion. 

6. The Court may also, m au> case m* which the 1*421] 

, , Government pleader is not accompamed by 

Attendance of person "'t 

able to answer questions any person on the part of the Secictary of 
c're^ent ^^ainst gtatc /or India III Council, who may be able 
to answer any material questions relating to 
the suit, direct the attendance of such a person 

7. (1) Where the defendant ts a public officer and, on [* 423] 
Extension oi timo to ^cceiVTng the suiunions, considers it proper to 

en^ie pubz/c** officer to make a icfcrencc to the Government before 
make reference to Gorem- answering the plaint, he may apply to the 
“*“* Court to grant such extension of the time 

fixed m the summons as may be necessary to enable bim to make 
such reference and to receive orders thereon through the proper 
channel. 

(2) Upon such apphcation the Court shall extend the time 
for so long as appears to U to be necessaiij 

8. {!) Where the Government undertakes the defence of a is 426 ] 
Procedure m suite suit Against a public ofiiccr, tlie Government 

against public officer pleader, upoii uciug furnished with authority 
to appear and answer the plaint, shall apply to the Court, and 
upon such application the Court shall cause a note of his authority 
to he entered m the register of cud sails 

(5) Where no application widci sub rule {!) is made by the [* 427] 
Government pleader on or before the day fixed in the notice for 
the defendant to appear and answer, the case shall proceed as in 
a suit between private parties 

Provided that the defendant shall not be liable to arrest, 
nor his property to attachment, otherwise than in execution of 
a decree. 

Government undertaking defence — TUisdoca uotclimgc the nature of 
the suit, M hich will cont muo as before The suit is against the ofiiccr, and against 
him the decree, if any, must bo passed (1) 


(1) OKinoaly«C P C.uot«tos 42o 


ORDER XXVIII. 


Suits hy 01 against Militaiy Men. 


465 1 


1. {1) Where any officer or soldier actually somug tic 
omeers or soldiers who 111 a militaiy capacity is a paity 

cannot obtain leave may to a suit, and Cannot obtain leave of absence 
sue o°rdelenYio^'S°em purpose of prosecuting 01 defending 

the suit m person, ho may authorize »ajiy 
person to sue or defend in lus stead 


{ ‘) ne authority shall be in writing and shall ho signed 
by the officer or soldier in the presence of (a) Lis commanding 
officer, 01 the next subordinate officer, if the party it? hunseJf 
the commanding officer, or (h) where the officer or soldier is 
saving in uuhtary staff employment, the head or other superior 
officer of the office in which he is employed. Such commanding 
01 other officer shall countersign the authority, which shall he 
filed m Court. 

(3) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer 
or soldier by whom it was granted could not obtain leave of 
absence for tlie purpose of prosecuting or defending the suit in 
person 


LxplanaUon — In this Ordet the expression “ comnian(hng 
officer” means the officer m actual command ior the tune being 
of any legiment, corps, detachment or depot to which the officei 
or soldiei belongs 


466 J 2 Any peison authouzed by an officer or a soldier to 
Person so auUiorized pioseciite Or defend a Slut in his stead ma) 
may act Mrsonaiiy or prosecute Or defend it %n person m the same 
****” ^ manner as the officer or soldier could do if 

present , oi he may appoint a pleader to piosecute or defend the 
Sint on bell ilf of such officei or soldier. 



JIIU1AU\ MEX. IIUO 

— ~ vj 

3. Procciscb bcual \ij>ou .my j)eiw»i .lutlunucd by .m 
^ , ollicei or ,i holdiei iindci rule 1 oi upon any 

Senico on person so , , . i r i » i 

auihorited, or on his picauei appointed os .iioresaicl by such person 
pleader, to be £ood shall be as eitcctual as if they had been served 
on the party m person. 


Military taen. — Gcntrallj , an regards suits against soldiers, seo Ainiy 
xlct, ISSl, and cate ctfed <I) I£ a person sues /or a soldier without authority 
tho suit must bo dismissed ; (2) and an objection to the phmtiil’s right to brmg 
the suit, though not taken in tho Court o/ first instance, uas a)Ioi\ed on second 
appeal (3) The proNisions ol sect 468 of the last Code haac been embodied 
m 0 V rr. 28-29, winch deal with service on military men 


tl) luhomcd b*»b t ti^as, 10 M 110 B H C It V C J 20(ISC9). 
(1S37) (3) Ib. 

(2) Shimm Vithal i Bhagirtbobat, A 


5. 467 ] 
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Cs 436] 
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OKDJKR XXIX. 

Suits by or aqainst Coiporations. 

1. lu suita by oi against a corporation, any 'inkading 
Subscription and Terj may be signed and verified on bebalf of tbe 
lication of pleading corporation bj' the secretary or by any director 

01 other piincipal officer of the corporation who is able to depose 
to the facta of the case 


2. Subject to any statutory fromsion regulating senicc of 

S.mc. on oon,o,.l.«,. '? 

tion, the summons may be served — 

(а) on the secretary, or on any director, or other principal 

officer of the corporation, or 

(б) by leaving It or sending it by post addressed to f/tccoipom- 

Uon at the registeied office, or if there ts no registeied 
office then at the flace wheie the coryowhon carries on 
business 


3 The Court may, at any stage of the suit, require the 
Power to require per personal appearance of the secretary or oj 
sonai atfendancfl of offleer any director or other principal officer of the 
of corporation corporation who may be able to answer 

material questions i elating to the suit. 


" Corporation ” — Tiie coiporatioa contemplated bj tlic former Codo was, 
It was lield, a corporation as Joioira in English h'lw, that is, a corporation created 
mth the express consent of the Sovereign, or of bucIi antiquity that the consent 
of the Sovereign may be presumed (1) Titus, the ALhara Panchaiti, an associa 
tion formed by the followers of Guru Nauak, who flourished in tJio flftccnlh 
century, and having no royal sanction, though it be a corporaliou under the 
Civil law, was held not to be n corporation under English Ia\j (2) A coiiipiny 
nhich has been duly registered under tho Jndtiit Couipanies Act of 1852 is a 


(J) Panclmiti Akhara t Oauri Kuar, 20 A Coiaiuitteov BurjorjiBauunji. H U JsJ 
107 ICO (1&07), 03 to corpomtioDS by pro 

■cnption, eoo ^ usuf Beg t BuonI of ioFcign (2) Panclwili AkLara t Gaun Kuar, -0 
Mu^ioas 16 1 -1^0,-122(1^01}, atilaatotito 1(17(1897) 
atiriUitc* of u (.uqxiratjon, sio Caiitoamtnt 
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sum HY OU AGAINST CORrORA1^0^b. 
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corporation ( 1 ) There is nothing in r. 1 to exclude from its operation u foreign 
corporation or a foreign company, and there is nothmg m tlio Code, or 111 the 
Indian Companies Act, requiring such corporation or company to be registered 
under the Indian Coinpamca Act before it can chmi the benefit of this rule ( 2 ) 
The former «cction referred also to companies authorized to sue and bo sued m 
the name of an officer or trustee Authority to sue or be sued m the name of an 
officer or trusleo can only be conferred by Act of Parliament, or by an Act of 
the Indian Legislature, and there are some ^\£ts m the Indian Statute Book b) 
wliicli certam companies arc authorized to sue or be sued in the name of an 
officer ( 3 ) Wicre the actuarj’ of an assurance company cstablislicd m London 
by Act of Parliament, which ga^ c him the privilege of sumg there on behalf of 
the company, sued m India, it was held, though the iVet did not extend to this 
country, that he might buo, inasmuch as the insured must be assumed to have 
notice of the Act under i\hich he could sue and be sued, and the contract might 
be considered as m effect made by him only ( 4 ) The rule non omits reference to 
such companies Jlost companies are registered, and a registered company 
IS a corporation Compamea authorized to sue and bo sued in the name of an 
officer or trustee must, it was said, be very few, if, indeed, any exist, and it has 
been thought that they do not appear to call for special treatment 

Suita by or against corporations —These rules do not deal with the 
question who lua) sue or be su^ and m what manner, but nierel) deal with 
two incidents of procedure 10 such suits, >iz the subscription and >enrication 
0! the plaint and service on a defendant cor|>oratioD Tlic general rule, however, 
IS that a corporation (and a registered companv is such) must sue and bo sued m 
Us corporate name,( 0 ) and cannot sue (C) or be sued ( 7 ) through an agent A 
company “ authorized to sue and be sued,” etc , %viU of course sue and bo sued 
m the name of the officer or trustee It Im been licld that in the case of a suit 
by (8) or against (0) an unregistered and imiiicorporatcd company or association 
not authorized to sue or be sued m the name of an officer, the names of the 


(1) Camplicllv J&cVboii, 12c 41,4t(lbSo) 

(2) Singer aiaoufacturing Co t llaijnalb 
30 C 103 (1902), dist \usu( Beg w Board 
of MiMions. 10 ^V. 420 (1S94), in wluch it was 
not shown that tho party claiiuiog tho Ixoieftt 
of s 435 of tho last Codo isas a cotiwralion, 
and see Jones t Tagore, holton, 3SS (1815), 

^(3) Campbell t JacUon, 12 C 41, 44 
(1885) 

(4) Jones i Tagore, lultoii, 3S8 (1»45) 

(j) Ram Doss p. Stephenson, lO \\ B 3(16 
(I61C8), and according to I’lnalo Inter 
national Law a corporation duly created 
according to tho law of one State inaj sue 
and be sued in lU corjiorate name la the 
Courts of other States Smger Manufacturing 
Co i Bwinalh, 30 C 103, 105 (1902) , as to 
suits by an olhi ul liquidator, sec Muhammad 
\usuf t> IluuaUja Bank. 18 -V. 19S (1896) 


(6) See (aniplcll t Jackson 12 C 41 
(1885) 

(7) Nubien t hundcr 1 StcpheiiM>ii, 15 
W U 534(1871) 

(8) Mahominodan lASuciation of Meerut i 
Bakshi Ram, 0 \ 284 (1884), I’anchaiti 
AUiara t Gauri Kuar 20 A 107 (1897) , 
Campbell V Jackson, 12 C 41 (1885) as to 
niinois. ECO Pitum Dasa i Ram Ulione, 1 
Tnjlor, 27a (1849^) 

(9) Kojlash Chunder t hJlis, 8 W R 4o 
(I8C7). Ganesha Singh V Mundi lunst Cu , 
31 A 346(1899) Tho latter ease, houeTcr, 
duiseated from the former in that it held tlut 
a plaiatifl could not escape the obligation of 
making each mdindu&l member of the dtfen 
dant company a defendant by stating in tho 
plaint that ho had been unable to discovoi 
who tho icdiTidual members of the company 
wexr. 
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members of the compauy or a&sociatiou must be disclosed, aud they must be made 
parties as m the case of a firm , ( 1 ) and a smt cannot be brought by or against 
a secretary or other person representmg such association, though advantage may 
be taken of the provisiona o£ 0 I t 8 , onJe As to suits by or against firms, 
see 0 XXX 

Subscription and verification of plaint — The Code enables a prmcipa! 
officer of a corporation to \erify a plamt, and it is therefore not necessary that 
permission for that purpose should be obtamed , but it bhoidd bo shoivn, m cases 
to which T 1 applies, that tiie person purporting to verify a plaint is a principal 
officer, and is able to depose to the facts of the case If the plamt contains a 
statement to that cficct, verification m the usual foim would probably be suffi 
ciCEt(2) But the Code does not require that the officer should verify from 
actual peisonal knowledge Ho may do so upon information and belief (3) An 
acting manager of a bank is a principal officer of the bank corporation, and may 
sign a plamt for it (4) 

Written statements and petition in insolvency — The provisions of the 
former section (now r l)have, by virtue of the provisions of sect llD(nowO VI 

rr 14, 15) and sect M 6 of the last Code respectively, been held to be applicable 

to written statements (5) and petitions minsoKencj under the Code ( 6 ) Sect 346 
has now been remov ed from the Code, insolvency being dealt with by a separate 
Act (III of 1907) III conformity with tJie provisions of the Indian Companies 
Act SMVice IS allowed by post on corporations liaving v registered office 

Service — An csecutive engineer of a railwaj company is not an officei 
within the meaning of r 3, clause (o), on whom service may be made (7) 


(1) Ycknatbv Gidslcbaad. 1 B H C B . 
A C J 8 > (1863) 

(2) SrecoattiBaacrjco V £»s( ladma Bail 
\va> 22 C 268 (1804) which dealt wilh aa 
losufilcicDt iTTittcn statcmcal and alloned 
cTideucc to lie supplied by afSdavit and willi 
waiect of objection to safficieacj of venfica 
tion 

(3) The Port Caniimg etc Co r Dhara 
nidbar Sardar, 9 C W N COS (1905) 

(4) Dc-Ibi Bank i Oldham, 2l C CO (1894) , 


201 A 139 

((5) Sfoenath Banoqoo v East ladiaa 
Bailuay, 22 C S08, 269 {1894) 

(C) Ram KonJal v Bank of Bengal, 5 
C W N 91,98(1900) It is, however, to bo 
observed that both theso sections which pro 
oedod 8 435 of tha last Code, uso the word 
“ hereinbefore 

(7) V India Brancli Railnay 1 

Hyde, 197 (ISG2-63) 



ORDER XXX. 


Suits by or against Firms and Persons cairying on business in 
names other than their oivn, 

1. (i) tuo or more ‘perso7is claiming or being liable as 
Suing of partnera in fartncTS and carrying on business m British 

nameofjirm. India may suc or besued inthenameof the firm 

{if a»y) of which such persons were partners at ihe time of the accru- 
ing of the cause of action, and any farty to a suit may in such case 
apply to the Court for a statement of the names and addresses of the 
persons who uere, at the time of the accruing of ihe cause of action, 
partners in such firm, to he furnished and lerificd in such manner 
as the Court may direct. 

p) Where persons suc or arc sued as partners in the name of 
their firm under sub-rule {!), it shall, in ihe case of any pleading 
or other document required by or under this Code to be sujnod, 
■cerijUd or certified by the plaintiff or the defendant, suffice if suUi 
pleading or other document is signed, tenfied or certified by any one 
of such persons. 

2. (1) ^Yhere a suit is instituted by partners in tlie name of 

Disclosure of partnera' ihciT firm, the plaintiffs or tlicir pllodcr .Ml, 

names on demand in writing by or on behalf of any 

defendant, forthwith declare m unting the names and plavj^ of 
residence of all the persons consiituting the firm on vhose behalf il.t 
suit is instituted. 

(2) Where the plaintiffs or their pleader fad to eomjil / o 
any demand made under sub-rule (/), all procfitAunp m /v / 
may, upon an application for that purpose, Jje sUiyu! ly , 
terms as the Court may dinct 

(3) Where the names of the jMirtners are ihoduiijf > ' ^ 

referred to in sub-rule {!), the suit shall prorjjA u' i/o , 

and the same consequences in all respects th/jUf Mo.! . ' V n-o' 
been named as plaintiffs in the plaint: 

Provided that all the proce^mgs AoAJ - „u 

the name of the firm. 
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3 W/ie)e ^yersoiis are su^ as 'paitneis in the name of then 
the summons shall be sened eiihet'— 

(a) wponanyoneo) moreof thepaitners^or 

(6) at the principal place at which the partnership business is 
earned on within British India upon any person having, 
at the time of service, the control or management of the 
paiinerslnp business there, 

as the Court may direct, and such seivice shall be deemed good 
service upon the film so sued, whether all or any of the paitnefs are 
within or without British India: 

Pro^ ided that, in the case of a partnership which has hen dis- 
solved to the hnouledge of the plaintiff before the institution of the 
smi, the summons shall he scried upon eiery person uithin British 
India whom it is sought to make liable. 

Suits by or against firms — “ Tixm ’* is simplj a coaipcadxous eaprcssioo 
f 01 the several persons who are members of it, and the general law knows nothing 
of the firm as a body or artificial person distinct from the members composing 
It Tho Judicature enabled partners to suo or be sued m the names of their 
fiima, but this rule did nob introduce aoTtbing that amounts to the recognition 
of the firm as an artificial person as distmct from its members (1) This Ordir 
dealing with this subject is entirely new It is, -with the exception of r 4 taken 
from 0 48 a of the English Kules The following notes arc also taken from such 
portions of the notes lu the Annual Practice on those rules ns arc of npphcal bty 
in this country 

The foUowin, arc the cross references with res^icct to this note — 

Disclosiwe of partner’s name r 2, sen icc of imt on partners is dealt v.ith 

in this rule and 
Vppearance dcu 
0 XXI r 50 

as a firm r 10 , 

ment against a firm see 0 XXI r 50 Actions betirccn co partncis, r 0 mjra 

Actions between partners — ^Piior to c 10 of the English rules coric 
spending with r 0 iwst, it was not quite clear that actions between a firm and 
one of Its members, or between two firms with a common member, were 
tamable m the firm’s name (2) but this doubt is now removed by that rule which 
applies tho rult-s to such actions provided tho firm or firms carrj on business 
intlun the jurisdiction , and with tho further proviso that " no execution s a 
be issued m such smts cxci pt by leave of the Court ' 

“Any two or more persons” — If one of the pnilners is »n mfaiit, tlic 
mmoritj of one partner cannot bo utilised by the other, or others, os a iiiciiw ^ 
deferring payment of the firm’s debts (3) But the judgment should be cii »er 


(1) TukhmiAu Khnujt t Purebolam HSi S<d 
H»nUas, 0 B too, (l&b2) iwtn r 

(.) i?c.o Polloit j p 20 anJ iVJ I* butd 

(1} Uarriat lUauduiapBiVA (1^03) 2Q B 


Alao O \\I r SO, nolo, 

Sco«l«oi»/r<7 no! May sue or 
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a{,aiiist tlic adult putnira uaiuc, or against tbu driu “ uthci than A U au 
mfaut ” Aud in such a case baiikruptoy proceedings will, in England, ho against 
tlio hrm other than the infant partner (1) V foreign corporation is different 
from a firm, aud may be sued as an indi\iduul (2) 

“As partners.’’— The liabiht} of partners for debts is ]oiut(3) iVs a 
gLUcral rule a suit b} or against an ordinary partncisbip would ha\ 0 been dcfcctn 0 
for want of parties, unless all the partners were before the Court , (t) but now 
the ffrminay be a\i<iilv:ilhoutJiTitasurtatntngKJu>aUthej)arlncrsare (5) ^Ybere a 
p irtncr dies before action, and the action is brought against the firm alone, m 
the firm s name, the deceased partner is not a party to the action at all so far as 
his priN ate estate is concerned If m an action against a firm in the firm name a 
partner dies between service of the writ and judgnuint, the estate of the deceased 
partner is not hound Unless his pcrsonalreprcsentatia c is a defendant, judgment 
IS against the surviving partners, and can only be enforced against them and the 
partnership assets (G) See hero as to right of suit on death of partner, r 4 
Ihe estate of a deceased partner is not liable for goods ordered before, but not 
delivered till after, hia death (7) 

“ Carrying on business m British India ” — If the firm carry on business 
within the jurisdiction within the meaning of the cases cited below, the) may 
sue or bo sued m the firm name It happens that in all the cases cited m this 
and tho note on “ Foreign bums. ’ the points raised turned upon the question 
whether tho iUfendanla were rightly sued But the principle laid down m those 
cases apphes equally to a plaintiff firm as to a defendant firm the right to ‘ sue 
or he sued ’’ being giv cn by the same sentence of this rule It is, therefore, the 
practice of the Central OtBce in England to refuse to issue a writ wherein a foreign 
firm is either plaintiff or defendant, unless the individual names of the partners 
arc given Tho words “ cart) mg on business ’ do not include an agency even 
though the name of the firm bo pointed on the door of the office of tho agency (8) 
Seinhle, “ carrying on business ’ means the possession within the jurisdiction of a 
place of business held in the name of the firm where business is carried on on behalf 
of tho firm hy a partner or by a person or persons in the pay of the firm (9) If the 
firm has no place of busmess in this country held in the name of the firm they do 
not carry on business within the jurisdiction even though the partners come 
to this country regularly in order to purchase goods to be sent to the firm 


(ij Lovellf Bcauchamxs A. C C07 (1894) 
For a case in which a coet book mining 
company was sued u lU partnenlup Dami*, 
secEscollt Graj.SQL T (N fe ) 121 

(2) SooAan.Fr,0 0 r 8, nolo, ForngD 
Corporation. ' 

(3) Pollock, Part., p. 2G , Kendall v 
Uai^ton, 4 App. Caa. 004 , Pilley i Robin 
son, 20 Q R D loo, aDdcLTbePartnciid.ip 
Act, 1830 SI 10, 12 nuJ llioll i Jatuts, 
08 L. 1 ol5 


(4) Ludlcy, (olC) 

(5) Pollock Part p 109 

(G) Ellisv Wadeson, 1 Q D 714(1899] 

(7) Bagel i Vldlcr 2KB 212(1903) 

(b) Grant t Anderson 1 Q B 108 (1602) 
(9) Sco Worcester Cjly Banking Co. v 
lubank & Co , 1 Q B 784 (1894) , and com 
pareBadbev Goodain, 33 C. D C04. Grant 
r Vn lerson, tuiira, and Ueiocmann & Co o 
S B Kale A (.0 . 2 Q. B S3 (IbOl) 



uu 


rilE CODE Oi CIVIL PROCEDURE. 


Fisst Scats 
0 30 , r 3 


3 Wheie pe)sons are sued as liatbws in the mine of then 
^ fiini, the summons shall he sened either— 

(a) wponanyoneoi more of the partners, or 
{h) at the principal place at which the paitnership business is 
carried on within Biitish India upon any person having, 
at the time of service, the control 01 management of the 
partneiship himness there, 

as the Court may direct, and such seivice shall he deemed good 
service upon the firm so sued, whether all oi any of the paitneis are 
within or without British India 

Proi ided that, m the case of a partnership winch has hcen dis 
solved to the hiouledge of the plaintiff before the institution of the 
suit, the summons shall he served upon every person within British 
India whom it is sought to make Itmle 

Suits by or against firms — Firm issmiply a compcjiiliouseipressjcia 
foi tbe several persons who are members of it and the generallaw knows nothing 
of tho firm as a body or artificial person distinct from tho members composing 
it The Judicature enabled partners to sue or be sued lu the names of their 
firms but this rule did not introduce anything that amounts to the iccognition 
of the firm as an artificial person as distmct from its members (1) This Ordei 
dealing with this subject is entire! 
from 0 48a of the English Eules 
portions of the notes in the Annua 
m this country 

The following are the cross references with respect to this note — 
Disclosiue of partner s name r 2 ser\icc of writ on partners is dealt with 
in this rule and r 5 Appearance r 0 No appearance except by pirtucr, r 7 
Vppearance denying partnership r 8 Execution of judoinent a^jamst firm 
0 XXI r 00 Appbeahou of rules r 9 Application ofrules to person tradu’g 
as a firm r 10 Vs to liability of partners out of the jurisdiction under i judg 
incut against a iiriii see 0 XXI r 50 Actions between co partners r 0, i«/ro 
Actions between partners — Fxior to r 10 of the I.u^lish rules coric 
spondmg with r 9 pos/ it was not quite clear that actions between a firin aim 

OHQ ol ita memhcis or between two firms with u common member wire main 
tamable mthe firmsname (2)butthisdoubtisnowremo\edbj that rule "hic 
applies the rules to such actions provided tho firm or firms carrj on business 
within the jurisdicUoa and with the further proviso that noexicutious a 
be issued in such suits except by leave of tho Court ’ 

‘Any two or more persons ’ — ^Ifoncof the partners is on mfuid 
imnority of one partuci cannot bw utihztd b} the other or otheis aS u means o 
deferring payment of the firms debts (3) But the judgment should bo ci er 


(I) I ukh nida* Ivluiiji t lursLola i KM S oalso 0 \\I r SO i olv, Jaf 
lI«riaas.OB -00 -0-(lJ>S2) partn r S<o uLo i //"J lot \rj»>#uc<o 

(-) Sm) Iwllovk ip.20aiaj(W iKjfcWal 

(1))Urr<«< IltauLluiuJpUrus (l&a3J SQ B 
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u^auist the adult p iitncrii b) nimc, or agaiust the firm “ other thau A B uu 
inlaut *' Vudin such a ease baulctuptoy proceedings ni England, he against 
the firm other thau the infant partner (1) A foreign corporation is different 
from i firm, and may be sued as an indiMdual (2) 

“ As partners,”— The liabilit} of partners for debts is joint (3) Ab a 
gLUcral rule a siut b^ or against an ordinary partnership ould ha^ 0 been dc^ectl^ 0 
for want of parties, unless all the partners were before the Court, (1) but now 
the ffrminay be su<id.xcilhoutJirslaacertatmngulio(dlUieparttu:rsaTe (5) \Vlierc a 
partner dies before action, and the action la brought against the ffrm alone, in 
the iiriu’s name, the deceased partner 1$ not a party to the action at all so far os 
his pm ate estate is concerned If m an action against a ffrm in the ffrm name a 
partner dies between service of the writ and judgment the estate of the deceased 
partner is not bound Unless his personal representatne is a defendant, judgment 
13 against the surMVing partners, andean only be enforced against them and the 
partnership assets (G) See here as to right of suit on death of partner, r 4 
The estate of a deceased partner is not liable for goods ordered before but not 
delivered till after, his death (7) 

“ Carrying on business in British India If the firm carry on busmess 
withm the jurisdiction witbiu tbe meaning of the eases cited below, the} may 
sue or be sued in the firm name It happens that in all tbe eases cited in tins 
and the note on “ Toieign hums the points raised turned upon the question 
whether the de/endanU were rightly sued But the principle laid down in those 
eases applies equally to a plaintiff firm as to a defendant the right to ‘ sue 
or be sued ” being gi>cn by the same sentence of this rule It is therefore, the 
practice of the Central Office in England to refuse to issue a mit wherein a foreign 
ffrm IS cither plaintiff or defendant, unless tbe individual names of the partners 
are given The words ‘ carrjing on busmess ’ do not include an agency e^cn 
though the name of the firm be painted on tbe door of the office of the agency (8) 
Semhle, ” carrying on business ’ means the possession within the jurisdiction of a 
place of busmess held m the name of the firiit where husmess is carried on on behalf 
of tbe ffrm by a partner or by a person or persons in the pay of the firm (9) If the 
ffrm has no place of busmess m this country held in the name of the firm they do 
not carry on business within the jurisdiction, even though the partners come 
to this country regularly in order to purchase goods to be sent to the firm 


(1) Lovell f Boauchauip A C C07 (1891) 
For a case in which a cost book mimng 
company waa sued in its partnership name, 
see Escutt V Graj 39 L T (N S ) 121 

(2) Soo Ann. Fr , O 0, r 8, note. Foreign 
Corporation. ’ 

(3) Pollock, Part , p 20 , Kendall t> 
Hamilton, 4 App Cas. 0(H , Pilley v Robin 
son, 20 Q B D ISo, and cf. Tbe Partnership 
Act, IbXl, ss 9, 10, 12 aud Mcall r Jaiuc^ 
08 L r 515 


( 4 ) Lindlcy, (510) 

(5) Pnllock. Part , p. lOD 

(6) EUav 1\ade8on,lQ B 714(1899) 

(7) Bagel i Midler, 2 K B 212 (1903) 

(8) Grant v ,tndereon, 1 Q B 108 (1892) 

(9) Sco Worcester City Banking Co v 
FirbankACo.lQ B 784(1891), and com 
pare BaiUie v Goodwin, 33 0. D GOt , Grant 
» ^Vndeison, lapra, and Hcincmana & Co v 
& B Nale A U , 2 Q B 83 (1891) 
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abroad (1) llie English rule has been held not to api)!} to proprietors of a 
newspaper sued under the name of the newspaper (2) 

The effect of the addition to the English rule of the words “carrjmg on 
business within the jurisdiction,” is to establish, out of all the cases cited in 
the note on “ Foreign Firms,” the decision of Chitty, J ,(3) that where a firm 
earned on busmess in England and a partner was a resident m England, service 
at the principal place of business upon the person in control of the business, 
was good service on the firm, including any foreign partner resident abroad (4) 
Moreover, the rule as now framed appears to go even one step further, seeing that 
under its terms a foreign firm consisting of two or more persona (5) can be sued 
as a firm provided it carries on business lOTt&in tAe jurisdiction, whether a partner 
resides in this country or not For though Wright, J, held othcrivisc,(6) the 
0 A refused to indorse his ruling on this point (S C ) And in the case cited (7) 
it was held that partners usually resident abroad and having a London office m 
the firm name were rightly sued as a firm If the foreign firm does carry on 
busmess within the jurisdiction the partners are persons sued as partners in the 
name of their firm under r. 1, and sen icc on the person in control of the busmess 
13 good service on the firm, including all the partners out of the jurisdiction so 
lai as, but no further than (see 0 XXI r 50), any property of the partnership 
withm the jurisdiction is concerned It maics no difference whether the partners 
abroad are foreign subjects or British subjects Tt is not allegiance to the Crown 
which IS in question, but whether tho firm and its partners are subject to the juris 
diction of tho Court If they carry on busmess within the jurisdiction in the firm 
name, then tho rule, which must be read with 0 XXI x 60, applies (8) If the 
firm does not cany on busmess within the jurisdiction it cannot be sued m the 
firm name , (9) though a counterclaim may be pleaded against a foreign firm 
suing in an English Court (10) 

“ May sue or be sued ” — A firm consisting of “ two or more persons 
may sue or be sued e\ en though one of them is under a disability (11) A person 
trading by himself as a firm or in an assumed or trading naBie,*must sue m hts 
own name, though he may be sued m his trading name (12) If one of seieral 
partners dies before action brought, and the plaintiff secies, in suing the firm, 
to make the deceased partner’s private estate liable, he must add as a delendaflt 


(1) SiQglclon f ]lo1)er(8 & Co, 70 L T 
CS7 

(2) De Dcmalt-s t iscvr llork Ifcrald, 2 Q 
11 97 (N) (1893) 

(3) In Shepherd t> Hirsch, Pritchard 3^ Co, 
45 C D 231 

(4) Soe also Lysa^ht v Clark 3. Co , 1 Q 
n 652 (ISJ1) 

(5) Sco noU, * Any two or nioro person’' ’ 
supra 

(0) In Grant I Andirsun, 

(7) UoiLuter Banking Co r Firhauk 3 
Co 1 Q B 7S1 (1S‘1) 

(8) Ib 

(J) UcaUrii r«atiuiul lianL of ^lu kork 


o VUTCZ Triana 3 Co . 1 Q B 304 {1S91). 

iadigo to. t 0^v>, J Ch 31 (ISSI)' 

Ucmemaiui 3 Co v S B llaloftCo.saB 
bSflSOl), Baillie p Goodinn 13 C B C04 

(10) Grundlo^ei-nv llainbii VCo .STunea 

Uip 318, bco O r 00. note, bhaU 

not nndcr I able, etc Sco aUo foUowin? 
n to , 

(11) llorrta t Bcjudauip Bro* , ulc i 
supra, note. “ \ny Uoaz luors 

(12) Mason I ilogri Igo, « Times Kep bOo. 
acor 10. tnfra. note, ' Ma^ sued.” ^ 
“omicra <f cir^o ’ in an Admindly a<-tun 
in m I »uin5 aa such in lieu of triding iwmi 

ri.» Awunta (IJ02k r l-'O 
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llic pcrsotnl rojircs^nt-itnc u£ sucli diciiscd partner, ( 1 ) and ste r i JLe 
right to sue partners m the name of the firm is not limited to the ease of partners 
m the firm at the date 0 / the writ Ind the liahilitj' ot i>srtiiets nho haie left 
the firm prior to or since the action commenced is a question of fact nhich may 
he raised under 0 WI r 50 (2) V judgment against the firm has the tame 
effect as a judgment against all the partners had formerlj (3) If final judgment 
has been obtained against a firm upon a writ issued against the firm caicutiou 
cannot issue against a inembcr ol the firm nithoutleaie of the Court unltsssuth 
member cornea within the proNisions of O \\I r 50(a) (fi) (c) ante Lnder 
the English rules if a firm has reco\cred judgment and one metnlier afu-maidc 
dies the sur\nor may issue eiecntion(I) A firm cannot appear as a fiiin, 
but i£ a partner, together ivith the firm ire made co defendants he nuv j ut m 
separate defences one for hireiEelf and one for the firm (5) 

“At the time of the accruing of the cause of action ”~lhi w. vfoia* 
enable the co partners in a firm dissohcd before action to sue or l>e tw ) as a 
firm provided the co partnership existed at the time the cause of act! )i 
A«.i n-r fineratiou of r 10 tnfra it enables an indniihial tradinir in .1 1 ai ,< 
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la Ibis coaatiy, tto service, it appears, would "he good (1) Service on the agent 
of a firm has Wn held to be no service on the firm (2) As to service out of fie 
jurisdiction on a partner in a firm carrymg on business m England, see note (3) 
It has been held m England that a defendant firm may contract itself out of tlic 
rules and rulings as to foreign firms If its principal place of business is out of 
the jucisdiction, and it has agreed to receive service at some place within the 
jurisdiction, a writ served in the manner agreed is well seived (4) But an agree- 
ment that the Court shall ha\o power to order service on the foreign firm, even 
though the case is not within 0 11 of the English rules, is of no effect The 
jurisdiction of the Court as to the ordering service out of the jurisdiction cannot 
bo extended by agreement (5) A foreign firm smng m tbe English Court is 
liable to have a coimterclaim pleaded against it, ci cn though the nature of the 
counterclaim is such as to preclude the possibility of bringing an action upon 
It under 0 11 of the English rules, which provide for service out of the juris 
diction (G) 

" For a statement of the names ” — \n order to disclose the names of 
partners hereunder is not an order for discovery within 0 3i, r 21 of tbe English 
rules corresponding with 0 XI r 21 of this Code (7) Where an affidavit has 
been filed stating the names of the partners m the plaintiff firm, there is no 
power to direct a cross ezammation on such affidavit, or the trial of an issue as 
to who were the partners in the firm at the time of the accruing of the cause of 
action (8) 

Kule 2 Disclosure of partners* names —By sub rule (1), r 1, iupra, 
in an action hy or against a firm, any party to the action may ajiply by summons 
to a iJudge lor the names and. aidresscs oi tbe persons who were partners at the 
time the cause of action accrued (2) 

“ Provided that all the proceedings "—Sec post, notes to r C 

Rule 3 “ Where persons are sued as partners These words 

autbonze service m accordance with the provisions of this rulcon, any person sued, 
who IS carrying on business within tho jurisdiction in a name or stjlc other than 
his own name , (10) and also upon any two or more person^ sued, who arc liable 
as CO partners and carrj on business within the jurisdiction A foreign firm, 
not carrying on business nithm the jurisdiction, cannot Buo or bo sued as a 
firm (11) i&einhlc, it provides a mode of service wnthm the jurisdiction witbm 
tho meaning of the English rule on firms trading wnthia tho jurisdiction whethtr 
the partners reside witjim or without the jurisdiction (12) 


(1) ScoCaiTjckv Hancotk, 12 Tiinos Bep. 
CO 

(2) naUhe t Gooil\Hi) 33 Ch D Cdtl sco 
aI»o Gront t Anderson, 1 Q I) lOS ()892J 

(3) fico 0 \\I r 50, note, “ Unit as scr- 
Tico hfta been made 00 such partner ’ 

(4) SIontgoiQpiy V I.)cbcnthal •& G>, 2 
B 487 (I&0S| 

(5) British Utgon Co i Cray, 1 Q B 38 
(isulj 


(6) GricmJtomn u 1201111704.00,8X111118 
Bep 231 

/7) Piko V Keeno, 22 B (Fng ) 322 
(8) Abrohoina A Co t Punlop Pneumatic 

■i>toCo.jii:,.t J1(0 2) 

(9J Seer I, »upra, note, ' lorostaleinrnt 
ol the names ’ 

(20) Supra, r 10, »”/''<* 

(11) Sraaupni 

(12) \nn Pr,not(stoO 4Ss r ^ 
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“ Shall be served ” — Tho mode of service prescribed by this rule applies 
solely to service Nvitbin tlio jurisdiction If a partner is served service must 
bo personal, and may bo cilcctcd anyivlicrc subject to the rules as to service 
out of tbo jurisdiction aud to tho decisions with regard to foreign firms (1) If tho 
person m control of tho business is served sciv ice must be effected at the principal 
place of busmess within the jurisdiction and must include service of the notice 
prescribed by r 5 in/ra (2) If no such notice u served the person is deemed to 
bo served as a partner (3) Where a firm is duly served and no appearance is 
entered and judgment in default is signed, subsequent service of the imt on a 
partner not previously served is wrong and will entitle such partner to appl} to 
set aside the judgment The plaintifi s proper course in such a case, in order to 
bind the personal goods of a partner not originally served is to apply under 
0 \XI r 50 for an order giving leave to issue execution against the person 
sought to he made liable as a partner 

“ At the principal place at which ” — Setnble this means a place where 
tho business of the firm is carncdontnt/c/rm« name bj a partner or some person 
who 13 in tho pay of the firm and not merclj an agent (4) 

‘ Control of management ’ — Service on the agent of a firm was held to 
be no service on the firm (0) Service on a receiver and manager appointed by 
tho Court was held to be bad on the ground that the words of this rule mean 
that tho person having the control or management of the partnership business 
must bo tho servant of the partners whereas a rcceiv or is the servant of the Court 
So held on the same words lu r 2C0 of the English Bankruptcy Rules 1886 (6) 
Where there was no one in control substituted service was ordered (7) 

» Deemed good service upon the firm — Scrv ic« on tho firm b} scrv mg 
tho person m control hereunder is not service upon each memUr of the firm 
so as to make such member a jicrson wh » has been served as a partner etc 
within 0 WI r 50 (8) though if partners appear individuallj unlerr 0 the} 
w ill each bo personally lial le (0) 

‘Whether all or any of the partners aro within or without 
British India — These worls must be read u conjunction with the words 
beariii" on the same point in 0 WI r oO bcinfle thej mean under the 
worlin" of the English rule tlat lie service shall le good ^rvirc on the firm 


(1) SCO tuira 

(2) Cf notes 1/0 U ll o pr»w psl 
place etc. swd Tlio contivl or manage 
ment 

(1) 11 5 infra 

(4) Sea Woreosler CUj BanLuio Co v 
lirUinhACo *0 L T 102(1894) IQ B 
784 Grant t> AnJerson, 1 Q. B 108 (ISO’) 
anil cf Heincmann & Co. v S B Halo L Co 
2 Q B 83 (ISOl) It dots not inMn an 
agenej, s-o BaiB o » Goodwin 33 Ch. D 
COl and cf Do Bcrn.\lc3 v \ew \otI. 
HtittJJ 2 Q B 9* (n) (1893) S<r noUs. 


Mvpra Ctrrvt j; on L 1 ness, etc an I 
luregDrrns and oa to a fore gn fri t 
coutiacUng out of the cases by agreeing to 
service uitb o ttio jurudctioi »co nolo 
lor ga Crmi tupra 
(u) Bsdlic t Toodfria 33 Cl D CC4 
(b) lU Flou rsd.Co C0 LJQBC 9 

(7) SeoSl It lot Child U N 83 (.US) 

(8) i« Ide r Q B D "oo 

(9) S « r 6 i te Practi 0 and 0 VXT 
r oO and cf Aid n r BecLIs} 2o Q B D 
u43 
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so far as concerns any property of the fbrm within the jurisdiction , (1) hut not 
so as to otherwise “ render hahle, release or otherwise afiect ” any partner out of 
the jurisdiction at the time the writ was issued, unless service has been made 
upon such partner or he has come within the jurisdiction after the summons was 
issued m the manner provided by r 3 (2) The whole rule applies only to actions 
agamst partners “tn the «o»ie of tkttr firm,*’ carrying on busmess withm the 
jurisdiction 

‘^Provided that ” — The above proviso was formerly contamed in 0 16, 
r 14 (now r 1) of the English rules, and its effect is defined m the case cited (3) 
If there has been a dissolution to the knowledge of the plaintiff be cannot make 
an outgoing partner liable unless he serves the writ of summons upon him 
If he omits to do this, and on proof of service on the firm takes judgment m 
default against the firm, and then applies under 0 XXI r 50, for leave to issue 
execution agamst the partner who has left the firm, on the ground that he was a 
partner when the debt was contracted, the Court will refuse to order execution 
agamst such partner beciuse he was not made liable by being ser\ed with the 
wnt (4) 

4 (1) Notmihstandi^i^ anythvng contained m section iJ of 

Right of sun an death the Indian Contract Act, 187^,uliere (no or 
of partner fersons matjsue or he sued in the nameof 

a firm tender the foregoing provisions and any of such persont dies, 
whether before the institution or duung the pendency of any suit, it 
shall not he necessary to goin the legal representative cf the deceased 
as a party to the suit 

(2) Nothing in suh-rule (I) shall limit or otherwise affect any 
right winch the legal represenialiie of the deceased may have — 

{a) to apply to he made a parly to the suit, or 

(&) to enforce any claim against the swvno> or sunnors 

Devolution of joint nglhts — ^Tho section of the Contract Act refeiicd to 
provides that when a person has made a promise to two or more othcia jointlj, 
then unless a contrary intention appears from the contrac-t, the right to claim 
performance rests as between him and them, with them during their joint li'os, 
and after the death of any of them with the reprt.&entatives of such deceased 
person jomtly with the survivor or survivors, and after the death of the last 
survivor, with the representatives all jomtly It has been held that this rule is 
not confined to cases where a suit is brought by or agamst a firm 111 the name oi 
the firm The legal reprcvcntatucs of deceased partners maj if desired, be 
brought on the record (5) 

(1) U J (0 anl d Uorc sU-r Citi (4) Ann. Pr > noles t r 3, mJefo/x; 

Baulung Co r Iirbank C Co , J Q B 7»l \oui^.IjC D J24 an J 0 XM r 00 note, 
(lb04) tsded aiixar 

(2) Sfc Vnn Ir.ion'aloO 48* r 1 (6) RaI JCoascn r l\nn5>>v IaI I* 

(J) ^^igTam i Cor C C. I (} » ~JS C L I WS(10I3J 

nsoi) 
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5 ll^/;ere a summons u issued to a firm and is sened in 
Notice in what capa’ tJic manner piovided hy rule J, eiery 'person 
city served upon uliom it IS sened shall be informed by 

notice in ivnting gnen at the time of sacJi service, whether he is sened 
as a partner or as a person having the control or management of the 
partnership business, or both characters, and, in default of such 
notice, the 2 )crson sened shall be deemed to be served as a ^lartner 

“ Shall be iaformed.” — If service is effected on tke person in control of 
the busmoss and no notice 13 6cr\cd is here provided the service is not effective, 
and cannot he made so If service is effected ou a partner he may be served 
with the WTit with or without a notice, for if served without he 13 deemed to be 
served as a partner (See next note ) But if the person in control is served 
without a notice, that cannot be treated as service on a partner unless the 
deponent to the affidavit of service if he sub&cqucntl) discov ers that the person 
served was a partner, can sw ear that he served A B a partner in the defendant 
firm The notice when served, must be served viitli the writ m accordance 
with the rule The usual practice is lor the person effecting service to tahe a 
written notice with him headed m the name of tlic action and being to tlie follow 
mg effect — •“Take notice that the writ served herewith is served on 5011 is 
the person having the management or control of the partnership business of 
(A B ^ Co ) ' Where a partner IS served sucli notice IS not delivered with tlic 
copy writ , but where the person m control of the bii^nicss is served on behalf 
of tlie firm, it is delivered to liim with the ropv writ The notice need not and 
indeed under the circumstances cannot be addressed to anj one b} name 
Where any difficulty is anticipated m idontifymg the person servid either as \ 
partner or as the person in control of the business the best course is m an) case 
to serve with the writ the followiiio notice — Take notice that the writ served 
herewith IS served on)ou as a pirtQor m thedtfendant firm of ( V B A Co ) and 
also as the person m control of the business This j ractice is autlionzed by tlie 
woids of the rule "or m both iharactcis (1) Vs to entering judgment after 
such service, see below (3) iVs to effect of not serving such notice and the 
neccssit) of proTin„ service of the notice see nevt note The object of the 
notice IS to iciiiovc the pos*<ibiht> of di'-putc as to the character m winch a 
person has been served tbc Legislature did not intend to raise meroh \ 
rebuttable presumption but to laj down the legal effect of the service (3) 

“Deemed to be served os a partner” — As pointed out supra the e 
words obviate the necessity of serving any notice on a person who is served 
as a partner, but they render such notice and proof of “irvicc thereof absolutelj 
ueccssarj wlurcvcr tlie firm is served bj M.rvace ou the person m control of 
the business If, m such a case, the notice is not served with the writ or if 
the person served is served as a partner bj notice, such peiMiu wall be able to 
protect himself from liabiht} as a partner bj entering appiarance under protest 


(1) Ann. TV , notn« to o -iSA, r 4 (3) Uustuub Chwsn Ssh* V hint uf 

(2) Sea bvU, txfra * I'crsons wrvcvl liuth IkngAl. 10 C L. J (1914] 

SA, etc 

1 C 
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denying that )ie is a partner (1) The effect of siicJi an appearance is merely 
to nullify the service altogether as reganis the defendant firm (2) If a person 
served as a partner appears under protest under r G, and the phmtiff desires 
to contest his denial of partnership, he, according to the English practice, cm 
apply by summons to strike out the appearance, entered on the ground that the 
party appearing is a partnci in tJie firm sued, or nas a partner at the time the 
cause of action accrued, or in the alternative to strike out of such appearance 
the denial of partnership If necessary, an issue may be directed to determine 
the question of partnership (3) Or the plaintiff may disregard the appearance 
under protest, and serae the wnt again as provided by r 3, and haaing obtained 
judgment against the firm he may apply under 0 XXI r. 50, for leave to issue 
execution against tlic person appearing under protest, if he alleges him to be a 
partner 

Person served both as partner and manager.— Wiere a person is scraul 
both as a partner and as the person m control of tio business, by delivery with 
the \Ynt of a iioticc to that effect, and such person appears ith dcmal of partner* 
ship, and no one appears as a partiur, the plaintiff is entiflccl, notwithstanding 
such appearance, to take judgment m default against the firm on proof that 
the person eerved was also served m the capacity of manager. Such judgment, 
however, oaJ> entitles the plaintiff to issue execution against the firm, unless 
otlieiwso ordered undci 0 XXI r C0(4) __ 

6. Whete feisons ate sued as fattners tn the name qf then 
Appearance of part firm, (key shall a’pitcar tndiiidmlly in thiit oxui 

names, hut all subsequent inoceedings shall, 
nevertheless, conUnuc m the name of the firm. ' 

7 . Where a summons ts served in the tnanner povtM bj 
No appeuraace except rulc J upoH a petsott having the contrifi, or 

by pa/tpers management of the itailnetship hiisuits'iS ,no 

appcutance hy him shall be neecssaty unless he is a pnrtnei of if\ 
fnm sued 


8. xiny person sened with summons as a pailnei undo tide 
Appeaiance under p,o may appear Wider piotest, denying that he u a 
tMt partner, but such appeaiance shall not preclude 

the plaintiff from olhcrwise saving a summons on the firm and 
obtaining a decree against a firm m default of appeaiance uhcre 
no partner has appeared. 


(Iptf 8, vxpa. 

(J) ,S<-atbo uurJ4 of r 8, “ but eueli ap 
jicariknco sTuH not jirccludo tiio plduiljlT from 
el/urunie ifryjiy pnciu* on the fjon and 
oliluiiii/ig a docxtt,” etc 

(0) Ann IV.noUaioO 4, nmlaco 


O J«, r 4, O Ul, r I , and H'o 1 
Olortu, 10 ti U IK 430, and Uorci«l«r 
JJaiiLuJg t’o t Troldf, 3 n‘P 

citfd iupra, rr. 1-J 
(1) Alin. IV.noU* to 0 48*. r 4 
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Rule 6. “ Sued as partners m the name of their firm.”—/ e 
according to the English rule, persons carrjmg on business witiim the juris 
diction ( 1 ) Semllc, \\here a firm is sued lu the firm name, a person claiming 
to bo a partner may appear under r G if lie describes himself as a partner, irre 
spectiie of the fact that his cliim to bo a partner is disputed (2) 

“ They shall appear individually ” — A firm cannot appear m the firm 
name, but the partners must appear m their own names, and must describe 
tliemsehcs as partners Any partner has a right to appear as such, either 
\Mth or \nthout lus co partners appearance hero under protest is taken 
as an admission of partnership ( 3 ) No one but a partner and a person served 
as a partner who denies that he is a partner, or that he was a partner at the tunc 
the cause of action accrued, has any right to appear ( 4 ) Nor will any appearance 
be rccen ed which doca not clearly state that the person cither (o) is a partnei , or 
(&) was a partner at the tunc the alleged cause of action accrued , or (c) has been 
sera ed ns a partner, but denies that he is a partner m the firm sued , or (d) lias 
been served as a partner hut denies that he vias a partner m tlic furm sued at 
the time tho alleged cause of action accrued Before the English rules (0 48a) 
were passed it was licld that a person den} mg partnership had no riglit to 
appear ( 5 ) That case is now ov crruled b) r 8, and r 7 provides that no appear 
anco IS necessary by a person scrv cd on behalf of the firm as the person m control 
of the busmess, and such an appearance would be refused A partner appearing 
must describe himself as aucit SemUe, any appearance without protest in an 
action against a firm must be taken to be m all respects an appearance by a 
partner (C) An authority given b} the managing partner of a drm to defend 
an action is a good authority to a solicitor to enter apj carance for all tiie partners 
in the liiin ( 7 ) An appearance bv one out of several partners sued is an appear 
ance on behalf of the firm and sufficient to stop judgment 111 default against tlio 
firm (8) 

“ All subsequent proceedings shall, nevertheless, continue m the 
name of the firm ' — Ifisishiddown bv r 2 In every action against partners 
sued VI iJc jirm name ever) sultecquent proceeding mu^t be headed witli the 
firm name as defendants B) r 6 the defendants arc to app ar individuvll), 
so that if the) defend the action and arc unsucccbaful they become personally 
liable la execution ( 9 ) But their individual appearances arc tomakonodifftrencc 
m tlio way the action is instituted m ail subsequent proceedings not can they 
put in any defence which is not a defence on belialf of the firm ( 10 ) The judg 
ment must be against tlio firm in the firm name The onlv exception is where the 
defendant firm contains an infant partner wjicn judgment should be against tlit 

(1) beorr I 3 iljmti aiiJnuUa Carrjing (7) Tomli&sun v BroaiLmilh I Q B Ssc 

oa busmtes, ’ etc (1S95) scealsohllut WadisoD citedin/rj 

(2) Ann. Pr, notis to O 4S r '> note Dcfc&co of one of scleral partners 

Bobinson t ^^srll A. Son, 3G Sol Jo 415 (a) Idam r Touocnd 14 Q B D 103, 

cited r 10 tn/m n Ic. Vp^MAnin e Taylor o Collier 30 \\ R 701 

(3) Soo 0 \\r r oO (J) O V\l r oO 

(4) boor 7 (lU) b-Uia r Wadixjn, cited in/ra, note, 

(SjSeoUatur AudrA, ^4 Q B 1) o9S IXftncc o( one of several partners.*’ 

(0) tim IV notes to 0 4sv r o 
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firm " other than A B an infant ”(1) Execution thereon may be (a) against 
the firm’s goods, (h) against the mdividual partners liable to execution (2) 
Thus, if one partner out of sc'verai appears the appearance 13 a good appearance 
for the firm (3) “ The rule at Common Ijaw is that the judgment must follon 
or accord with the writ Under the Judicature Act, and its Order, the writ may 
be against the firm Tiie wTit being against the firm, the judgment must 

be against tlie firm ” (4) The English Partnership ^ict, J890, sect 23, provides 
that “ a writ of e\ecutJon shall not issue against partnership property except 
on n judgment against the firm 

Defence of one of several partners.— The action being against the firm 
any and cverj’ defence put in must be a defence for the firm, and cannot be a 
personal defence of a particular partner Each partner is entitled to put m a 
defence if there is disagreement, but the form must be “ Defence of the defendant 
firm by A B 1 partner ” The plamtilT must m case of several defences show 
that none of them prevents him from talang judgment A defendant by putting 
in a separate defence improperly might render himself liable to his co partner-i, 
but that would not affect tlie plaintiff whose action is against the firm (3) 

Buie 7. “ Unless lie is a partner of the firm sued.”— An appearance 
tendered by a person describing himself as the person m control of the business, 
IS refused at the central office m England The effect of this rule is to guard 
the plamtiff against the embarrassment and delay previously occasioned by the 
appearance of persona who were not partners m the firm sued The concluding 
words of the rule render any person appealing (except uadei r 8) liable to be 
dealt with as a partner (G) This rule is to be read snbj'ect to r 5, and con- 
templates only a case where service is 00 a manager and not a case where the 
peison served is deemed to be served as a partner (7) 

Rule 8. “ May appear under protest.”— The appearance is uitired 
without leave in the following form “ForA B having bcenseriedasajiartncr, 
but who denies that he is a partner in the defendant firm of,” etc , or who denies 
that lie was a partner in tlie clnfendant firm at the tmie the cau«p of action accrued 
If the plamtiff desire'^ to contest the dental of partnership, he ''hould take the 
touroc indicated, SMpri, r 1 note ” Docnic«I to l>c scitcd as a partner " 

“Such appearance shall not preclude the plamtifT;” etc — The 
words of this part of tlie ruli entitle the plaintiff to disregaid the appnraiuc 
under protest altogether, and piocctil as if the writ had not been sened, ic, 
bj “ dhermse serttnq the Jirn'* If the person «er>cd was seneJ both as a 
partner and as the peraon in control of the basmess, the appearance with denial 
of partnership is no bar to judgment m default against the firm biscd upon the 
service on the person m control After judgment, if the jiorson ajipciring 


{]) Sea notes to IT \-Z,anlc t U'adcaoii, I Q H (Iso'll. 

(2) Sco 0 .XVL r CO Ucall e JampA (j3 I>- T W 

(ajTa^Jort CoIhcr.SOWR 70i , anil (6) Ct 0 .\M r CO. and «co«ul> rule (0. 

»co Adam V Towiiend, 14 Q B D IQi.gupra aalr, “Tliry slull appear indiriduallj 

(4) i’tr Brett. I. T . Jaclawn . r.KhficU, 8 (JJ Bai-linab Cliaran i Bank ot ngal. 

Q B P p 478 IOC f,. t ,WJ (iOMJ. «tp .'*89, ;vr Bencli. 

(C) Ann. I’r , notes to r C, O 4Si , J Um eroft, J 
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under protest witlx demal ol partnerslup is ui fact i partner, tke plaintiff may 
applj for lca\c to issue execution against Ins private goods under 0 XXI 
r 60(1) 

9 Tins Order shall apply to suits bdueeii a Jinn ami one 
Suits between co OT liwre of the partners therein and to suits 

partners between Jirms hating one or more partners in 

common , but no execution shall be issued in such suits except by 
leaie of the Court, and, on an application for leave to issue such 
execution, all such accounts and inquiries may be directed to he 
taken and made and directions given as may be just 

Application — Vpplication lor leave to lasue execution under tins rule is 
made m England by summons 

Partners generally — See notes to rr 1-3 supra 

‘ Execution —Sec notes to 0 X\I r oO ante 

10 Any person carrying on business i» o name o) style other 
Suit aganst person than hisownnameinaybesucd xnsuch name Of 

carrying on bus ness in style as if it lure a firm name and, so far 
/lameot/iert/ian/isou'n ^ nature of the casc ulU permit all rules 
under this Order shall apply 

‘ Any person ’ — By the <oDcludiug words of this rule all the fuicgoing 
rules of tlu» Order arc to apply to an mdiMdual sued wlio trades within the 
]uri«diction as a firm or who carries on business under an assumed or trading 
name (2) But the rule applies to a smgle individual residing and trading 
within the jurisdiction m a name otlicr tJian his own naim whether it purports 
to be the name of a Urm or not If the trading name is apparently the name 
of an mdividual {ey if ilium Smith is earning on a business under the name 
of Richard Siiuth) the plamtiil if he is aware of it si uuld add to the defendant 
name in the title to tlic vvrit the words (a trading nam ) (3) The English 

ruling as laid down in the case of foicigu bruis viz that ihcj cannot be sued in 
the &m name applies also to a smglc foreigner trading in a name or style other 
than Ills own name He cannot be sued in hts trading name even though he h is 
a branch ofEce m this countn (4) 

“ May be sued ’’ — He uu) be sued but he cannot sue m his trade name (o) 
Though this docs not interfere with the old Vdmiraltv pncticc undtr which 


(4) bt Oubaui r Ho>tnua&iif Vgtuc^ 2 
(| It or(lsa3) seoaliorr 1^3 supra aotc* 
I'oiUoa firroB, »nd Canyug on Liuj 
Duw, «tc *ndcf Worcester City lianlang 
Co r tirWak & Co. tOL.T 102(lSJ4) 1 
Q It -si 

(a) M**on r S Tim«-s lUp. 


(I) t>uo M to tl IS sad ss to sj (dwwuoo lo 
strike out thti appesrM r a lupra note 
IX-rnicd to be senoJ ss s i>artacr 
(.) Cf M tnstks ol Jsn os Bud Brett, UJJ 
ii jKtrft BUm, 12 C 11 0.2, « id SCO r 1 U 

* pra 

(3) lull. Ir notes to O Isi r II 
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the “ o^\ners of the cargo ” may m an action tn t£>n, sue as suoli, e\en witert the 
‘ owners ” consist of a person trading as a firm (1) A peison sued by Jus tndmg 
name may bo ordered to disclose his real name and private address (rr 1-3} 
In a firm of “ L & Co apparently consisting only of L trading as “ L A Co , ’ 
there was a concealed partner An action %vas brought by “ L A Co , ’ against 
G , who counterclaimed for jeweller) supplied to L for personal use Held that 
counterclaim \\a.s bad against the firm (2) 

Service — The avrit may be served as provided by r 3, supra, qv, but 
not in England if the defendant is resident out of the jurisdiction (3) AVherc 
a single individual trading as a firm coidd not be served and there vas no re 
sponsible person in charge of the business, it was held that substituted sernce 
could be ordered (4) 

Appearance — lluat appear in hts own name (S) Appearance under protest 
of person served dcn)ing that he is the iierson sued (6) As to tlFcct of non 
appearance, see 0 XXI r 50 

All subsequent proceedings continue in the name of the firm — 
See as to tins notes rr G 8 supra 

Execution —See 0 X\t r 50, ante 


(1) The Asaunta P 150 (1902) Cru^ Ion A Co t Jackson sTimta Ucp { 10 ^ 

(2) Baker v Gent 0 Tunes Itep loj (5) R (> to the effect of such an 

(3) See St Gohaiu A Co v ifo^erin'inn s »] pcarauce,scouuto (0 tluliulc, lJ]0)dall 
Agrnc} citcdsupni note, Carrying on busi -i|pear mdwiJually 

iicbS inthin tho jurisdwtion (6) Soc r 8 

(4) Shilhio i Child )) N (83) -08 



ORDER XXXI. 


Sutls by or ayainst Trustees, Executors and Adminishators. 

1. In all suits concerning property vested m a trustee, [s. 
„ executor or aduumstrator, uhac the con* 

Representation ol beae . , , . ,, ’ i n 

liciaries In suits concern tentioii is between the persons benehcially 
inf property vested la luterested lusuch piohertv and a third person, 
the trustee, executor or administrator shall 
represent the persons so interested, and it shall not ordinarily 
he necessary to make them parties to the smt. But the Court 
may, if it thinks fit, order them or any of them to bo made 
parties 

Kepresentation of bene&cianes — fho rule wliitli coric&pundb \Mtli 
Lngluli 0 10, r 8, applies only when the contention is between the person 
heneficially interested and a third persou Persons acting ns trustees in succession 
imdcr a wU were held to adcquatclj represent all persons beneficially interested m 
the estate m all suits relating to it (1) Trustees sufficient!) represent an unasccEo 
tamed and un‘l^ccrtaulable class (2) ot persons (3) The rule gosenis all suits 
concctuing propett) ^Mthout dn>tmction (4) The rule ha» no application when 
the contention is between bencficunea and trustees, or between the beneficiaries 
themselves, though where the section applies it is not ordinarily necessary to niako 
the beneficiaries parties Tlic Court maj , if it think fit do so. The last clause 
IS taken from 15 A- 10 Vict c 80, s 42, r 9, and benehcianes arc made parties 
m England when the trustee is cither whpll) uninterested, or has an interest 
adverse to their interest {«/) The discrctiou of the Court is not liiniti'd m this 
re«pcct (G) A crslui qiic trust maj sue on the refusal or mabiUty of trustees to 
sue (7) NVheie i suit was brought bj an ciecutoc and the names of the bene 
liciaries who took possession of the estate during the pendent) of the suit were 


(1) ,VrUtfcir c Uirabai, S U 474 (ISSt) 

(.) lusM-lli Downing. -7 Ch 1> -40. Pt 
bliclJon. 30 CU 1> 53. 

(3) CarJigau v tu«i)u Howl, 1 Wl, 2 fb 
4s5 

(4) \nu I’r.uoUstoO 10, r 8,«hiiLh 

rulo«»8ttniiuU-dtocxirc»U} inJuileaukSu 

of furuclobute 

(o) lU-ixaforU r lUmisibla, 13 M lj7t“ 
302(1&5>J) 


(6) Sc« Day v fUdcliifc 24 W K (£og ) 
b44,WUkinst lUois, 3 U K (Eog ) 30o , 
Om LagUt, lie Lo.r Towoc 33 Ch D 030, 
Mayt tvi«ton,34Cb D 347 rf sUo D L 
P 173. IM, i <0 3U7 In OlulutuncU Clat 
Urjeo r .\cthoy Kumar, 0 C W 4Ss 
(IJOl), tbo Court nru:^-U to add partas. 

(7) Ann. IV liAl, cf Mrldrum e S«n, 
oUl.. T 471 
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substituted as pJaiutiSs, it uas kdd, tJiat no now pJaictiila wcie substituted 
within the meaumg of sect 22 of the Limitation Act, and that the substitution 
of names of the plamtiffs did not maloj a new suit (1) 


] 2 \Yhere there aie several trustees, executors or admims- 

Jcindef oi trustees trators, they shall all be made paitiea to a 
executors and admims suit against one or more of them 

Provided that the executors who have 
not proved then testator’s will, and trustees, executors and 
administrators outside British India, need not he made parties. 


Suits against executors or administrators — This rule, which, it -vvill 
be observed, has (as veil as r 3) been extended to the case of trustees, deals only 
With smts against, and not with smts by, legal representatives or trustees It 
embodies the general rule that m actions for admimstration all executors who 
Iiai 0 proved, or administrators, must be parties to the suit (2) But if an 
executor has not proved he should not be made a psrty,(3) unless he has mter 
meddled with the assets (4) or has acted as executor, when he may be (5) An 
executor outside British India, or a renouncing executor, or an absconding 
executor is not a necessary party (6) The former section had, mstead of the 
voids “ outside British India ’ the words “ beyond the local limits of the juris 
diction of the Court ’* And it was held that if a defendant insisted that an 
executor was a necessary party, it was for him to show that he, the executor, 
lived withm the local limits of the jurisdiction of the Court m which the suit vas 
brought (7) A judgment for general admmistration cannot bo made vnthout 
a general administrator , (8) an administrator ad /itc?»,(9) or an executor de son 
tort, IS not sufficient (10) A suit, however, may, under circumstances, be suffi 
ciently well constituted for the purposes of a motion as for a iceeiver where one 
onl} of sei eral executors is defendant, though it may be necessary to add tlic other 
executors as defendants before tiie suit comes on for hearmg (11) 

'3 3 Unless the Court directs otherwise, the husband of a 

Husiiand ot married mamed tiustee, admimsttatiix or executrix 
executrix sot to Join gball not as such be a party to a suit by or 
against her. 


(1) Jahnabi Cbowdtuiraiu V Brojo Mobini, 
7 C W N 817 (iy03) 

(2) Latch V Latch, 10 Cii 4&i , ite Dracup 

(02) 43 , D C 1' 203 

(3) Diaoa v Moms, 1 ila. 413 

(4) ircLovttt, 3 Ch D 108 

(')) Vickcra ( BelI,4DoG J 374 
(C) Dragctf IIartu]p 28 Ch 1) 114 


(7) Kutoar Saradmdu Boy r Dhiroudra 
Kant Roy, 3 C I J 484(1000 

(8) Sco Be Tolcman (1897), 1 Ch 600 

(9) Do^rdcewell v DowdcsifcIJ, 0 Ch D 
291 

(10) Ronscll i Morns, 17 El 20 

(11) KafisaJiait Kasi Abdul, 19 B 83,83 
(16*0) 



ORDER XXXIL 


Suits by or against Minors and Persons of Unsound Mind. 

1. Every suit by a nunor shall be instituted in bis name [s. 

Minor to sue by next by a person who m such suit shall be called p* 
rJeniJ. the next fncnd of the imnor. 

“ Minor.” — The Code is applicable generall) to all descriptions of parties, 
whether pUuitifl or defendant, and its provisions apply as well to minors as 
to others Th\is a rainot can be duecled to file a \fTittca statement, aud hts 
suit is liablotto ho dismissed if he fails to do so , and an affidavit of documents 
may bo required of a mmor defendant Doubtless, it is not mtended that an 
infant party to % suit should personally obey such orders It is evident from 
the provisions of the Codes that it is intended that his nest friend or guardian 
shoidd obey the orders of the Court on his behalf Hence, m construing the 
Code, an exception cannot be read as to inlants into its proMnons generally, 
but rather a proMso that orders given to an infmt laaj be obejed for such 
infant b) liis nest friend or guardian, nor can tins be done in construing sect. 380 
(now 0. XXV r 1) (1) The Indian Majority Act of 1875 emicts that every 
jicrson, save .as therein otherwise provided shall attain his majorit) at the 
completion of his eighteenth vear This^Vct governs Hindus and Mahomedans, 
iiid all otlicr British subjects, European or otherwise, domiciled m British 
Iiidn MTicre a guardian has been ajipointcd before the age of eighteen, dis- 
ability extends to twentj one (2) The mmoritv of m English subject not 
donuciled in India is twentj one jears (3) 

“ Next friend ” — nganls suita on behalf of minors, A( ts XL of 1838, 
aud XX of 18GI, relating to guardians, have been repealed bj bet VIII of 
1890, and the present law is to be found m th* rules of tlic Code which crabodj’ 
the amendments of this Act (4) The effect of this rule and r 4 is that if there 
be a guardian, ho alone can institute the suit, unless the Court gives leave to 


(1) Bil Porcbil c IKvji Mc^hii, 23 B lUO 
(IsOS) 

(2) XotwitluUiiJin^ Ihe guitdiio iiuj Lc 
distbsrge^ Ssdbo Ball r Vlurlidhar, 2U A 
072 (IJ07) 

(3) ItotnlUnJ Bant « lts>w, 7 A. 4J0 


(«) As to Xht. cases uaUcr the rc[>calnl Acta 
•CO OKmcalv’* C I’ C, doUs to •. tOU 
The Mctiooa oi the la^t Cole amended Ly Act 
Mil of ISOO (sio as. 53 A. B, (i D, L) woe 
sv 4tU, 443, 440,461, 4iA The last paragra{ h 
of s- 440 1 1 last Cod^ Has »ddcd by f o3a, 
Alt \ 111 o. 18A> 
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•^ome other person to sue. Sect. 440 of the last Code requiicd notice to be gn cu 
to the guardian This has been omitted ^Vhen there is no guardian, any person 
who fulfils the qualifications of r 4 may sue In r 1 the ivord “adiJfc ” Ins 
been removed It is unnecessary, as majority is one of the required qualifications 
under r 4 The protection of the minor’s interests is left to persons who maj be 
willing to come forward at tlie nsh of costs, and subject to that risk any pei-sou 
may do so (1) In either case the person smng for the minor is called his ue^ 
friend A mmor cannot sue alone He can only sue or be sued by a next friend 
or guardian ad htem, and a decree can only be given for or agamst him if thus 
duly represented The reason why no proceeding can be taken by an infant 
^\ltbout the assistance of a next friend is on account of an infant’s (2) supposed 
uant of discretion, and Ins inability to bind himself and make hunself liable for 
costs (3) So far as the minor is concerned, the object of his appointment is to 
secure tlio minor’s mterests, and as regards the defendant, in order that tJiero may 
be some ono before the Court to whom the defendant can look for hia costs, if 
successful The rule was intended for the piotcction and benefit of defendants, 
as m England it has been held that when a defendant waives this benefit and 
protection the suit may proceed without a next friend ( I) Any sane, adult person, 
not a defendant, and having uo interest adverse to the minor, may bo a next 
friend (5) No person can be made a next friend without his consent (C) Although 
the consent of a mmor to the institution of a suit by n next friend k immattrial, 
and a suit may be instituted on his behalf whether he consents or not, the suit 
18 , m fact, brought in his name, and is treated as a suit brought bj him (7) The 
mmor is the real plamtifl (8) The next fnead is not 0 parly to the suit, but a 
person whose duty it is to prosecute the suit for the minor, and ho cannot therefore 
appeal in his oim name (9) The right of a minor to suo by a next friend is a 
matter of principle, and a rule independent of statutory enactment, and therefore 
j mmor may suo for possession in a Jlamlatdar’s Court by his next friend, .'ilthough 
the Mamlitdar’s Act (Bom , Act III of 1876) mikes no provi'iom for such a 


(1) Ktiakouso V Sexk, 3 I A 320 
[} 345 (1844) 

(2) Koar Alimcil u LulU, 2A II C R 1S3 
(1870) Hama &oaoJurco v Grish Chumlcr, 
3 W R Act \, 138 (1803), Cliuuuali v 
Banbun Sail 5 M II C U 435 (1870) 

(3) Doorca Moluui t Pabir AIlj, 22 C 
J70, 274 (JS94) 

(4) lb .aodstuoa loMaocroIifRguiaril^, 
J^amAlaL&luni f lUmasamlChctii, 10 VI 127 
(1893), citcJ . aad Chianiab v Banbun 
iMib. 5 VI H 0 It 435 (1870) fadiaotasu 
of (Ik {Kunt must bo tikni by ilca/ltru 
objtctiuii] 

(f.) K 4. 

((.) Set o I r 10 

(7) VcuLAluuaroMy^t 1 Vcbtiuuia, A 31 
J 4(l!>Sl) 

( 8 ) Bnjtuuriv IX/sdia i Kuliori; JXuM, Ja 
W ]( JlU(ls7cl) BliobuUrinI t bnoitaui. 


9C C29,C30(lb83) TlicetatcuitutinBami 
Stxinduteo V Gnah Ciiunder, 3 VV R , "X , 
138 (1SC5), that "tho mmor is birosdf no 
parly lo a bull m Gm oyo of tbo lau, w 


of tba minor, and w fcovtrmd by tbo law of 
liiniUtioa ojiphtaWo I® G'o mmor IvboJabux 
Budrto Xttwm. 7 C. 137 (1881). 
Aumtliaud v Hasan AUiliain, 7 B 1»9 
(1883), Jit iittJobuii i- Giin^jaboonJiO, 
181(1883) UUt MoJmn r l»y A ‘Gj, - 0 
( 714 (18J3) Rcpnai iiI/Uiou by a omkrtli-ni 

.lo« iiol nmo\o di^ibilitj. VnMaluwma c 

Kanij i>anAD, 4 Sf 1 19 (l&Sl). « J ^ 
u iwitJy i>tr 90 HaI BuJra Kant v Aobt. 
KtoLort.ldC I> R.2G9(JSS3) ^ 

(9) BJioboUnm v brto lUin, 9 U - 
(1883) 
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suit (]} Tiie plaint sliould describe the uimor plaiutiiT as *' J il a luinor by Jus 
next irieiid C D,” and a minor defendant as “ O D, minor of whom U F is guardnii 
ad lUem ” (2) The representative capacity conies to an end with the death of the 
minor, and the next friend or guardian ad Ittem cannot execute a dccrco after tho 
mmor’s decease Tiie latter’s legal icpreseutativ es should mov e m the matter (3} 
a smt is brought m violation of these provisions, the plaint should bo 
returned in order that tho error may be rectified (4) Wien a suit is brought by 
an alleged minor through his next Mend, and when it is found that the plaintiff 
IS not a minor, the suit should not (though the Allahabad High Court dissents) 
be dismissed, as tho defendant can bo indemmfied by costs Tho defendant 
should apply to have the plaint taken off the file or amended, and if this is not 
done tho next friend’s name nu} be treated as mere surplusage (5) Where, on 
the other hand, the defendant contends tliat the plaintiff is a minor (G) and th it 
the suit cannot be earned on witliout a next friend , if the plamtiff fails to prove 
his ma]orit}, the Court should not disimss the suit, but should appoint a nevt 
friend (T) IVhcro a minor sued herself without a next friend, but no objection 
was taken by the defendants until the case came before the Court of first appeal, 
at which time tho plamtiff had attained majority, it was held that tho irregularity 
was waived (8) 

Coats —The w ords m sect 110 of the last Code, “ and may he ordered lo yay 
any CQsls in the smt as if he wre the plaintiff," hav e been omitted If the suit 
fails, the next friend will be ordered to pay the defendant the costs, an order 
addressed to the minor m person to pay those costs being illegal (0) But us 
between the next friend and the minor, the former is jmmd facte entitled to 
costs (10) The Court may, (11) and usuallv does direct that the next fticud 
should, though tho suit bo unsucces'-ful, have bis costs out of tlic estate It 
frequently is right to make a mxt friend or guardian liable for losls, but thiro 
are also cases in which it is not projHr to hold him pcrsouallv liable (12) As a 
rule he is entitled to attorncj and client costs except where tb» fund is re 
versionary, and then he may claim the difference when the fund comes into 


(I) Uatlrataja t \an)an,2111 S8(ISJ.^) 

(J) bee MonguU lX)s»co i SharwJv IXoascc 
20 W. U 48 (1873), Ivoiuul Cliuuilcr < 
butbessiir Doss, 21 VV 11 2J8(I874) Vsto 
tho cHect of misdescription, see noUs to 
r S, poit 

(3) ItalodUaellof t Judooiuib 14 11 II 
102 (1870) 

(4) Uubsu.k ]>i8 t I’noiutli Mm r, 10 C. 
102(1883) 

(5) liiqui Jan ■ UImiJuUj 21 C sou 

(IsJl). Net Uil siliu I Karim II iksh, 23 C. 
OSO, I s J ( I SJO) , Jiiscutol from ut Shix/ranu 
I Bharat ftmgh 20 J0(l&J7) 

(6) A» lo cTidiaco of iiunoril), SIX KlMtUr 
VIoUun « llamcMur, M Jl (IsotJ p. 304, 
KaUcHalJarr iMixraia (jhi>ic. 1\ 1>.(ISM) 
p 3oO[apjn*rancoot*U>gi'lmm' r, jmsUivc 


v\ldiuoo) 

(7) Moorki. Dhur t Vathouw Mahtoon, 2o 
U R 184 (187r) 

(8) Kaiualakahmi i Itamasami Cbetti ID 
M 127 (1830) 

(J) Itajah Bilux>uiajut.t i Court of Maiiis. 
21 U It. 312, 314 (i8<4) fs {Kxuiur caw lu 
sthinh though tho suit failid tho di-Kudaiit 
hvl umkr the iiauiustancct, to jay] , lUi 
VunUai T IKtji Mrglji .2 li HfJ 10. 
(I&OS) 

(10) l>uou I Duun 3D<t» 17, Vm li 
lmo,|>.173. 'H«CroMi iij 

btainra i Madlox, Mur JJ2 

(U) DnUUir J.tf.r.uo Jo J „ 
...sttlSsr) 

(12) Damaot p IKiu. II . < . ^ 
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posse&ijoii (1) The Court inaj also direct tliat the nest friend should pay all 
the iruuor’s costs, i e the costs incurred bj lumself as next friend, out of his own 
pocket (3) He is hahle to pay the costs ol an unsuccessful, (3) or unnecessary,!!) 
or fri\ olous or vexatious (5) action or application If the next friend is personally 
ordered to pay the costs he cannot of course levy them from the minor s estate (6) 
Where a guardian (and the same rule will hold good for a next &iend) is personallj 
held liable for costs, it should be stated in the decree or order of the Court, since 
ordinarily he is onl} liable in bis representative capacity (7) Execution inaj 
be taken out against the representative petaoually, leaving him to recover the 
sum so realized from him from the estate (8) A indow defending a suit as guar- 
dian of her minor cannot be made liable m her own person as well as representing 
the heirs of her husband (9) 

3 2 {/) W/iere a suti is mstitiUed by or oiv behalf of a uiuioi 

mere smt /s insti ^ fricud, thc defendant may 

tt/ferf wuhoutneittnend, apply to have the plaint taken olT the file, 
plaint to be taken off the costs to be paid by the pleader or othei 

person by whom it was presented. 

{J} Notice of such application shall be given to such person, 
and the Court, after hearing his objections (if any), may make 
such order m the matter as it thinics fit. 

Plaint filed by next friend — This rule refers to 1 case wJuit tho plaint 
on the face of it appears to have been filed bj a iwson who was 1 minor It 
does not contemplate au) inquiry mlo thc question of minoiit)' where the buii 
IS brought by a person professing hinmU to bo adult, and wheie the defendant 
objects to thc suit on the ground that he is not an adult but a minor, and where 
upon these conflicting allegations an issue is raised for trial In a case like this 
the order of the Court, if it finds that the defendant’s allegation is toncct is 


(1) Brijcssurco Dossu v IvHhore Doss, 25 
\\ It 316 (1876) 

(2) DevkaLai t Jiilcraoa. lu JI 2I8(J6S0) 
f3) BaiPorebate D^vjiMcgUji 2311 100 

102(1603) Bligb j rredsett ODeO A.S 
74, it dops not bonuicr noc°tisaDl 7 lolioir 
tliAt because tlio suit u uusucccssful tho next 
frand or guardun should bo made lutblo for 
costs Brijessurro Dossia t Kisfaoro Do‘^ SS 
IV 11 310(1876) 

(4) JU llicks, W V (03) IJ3 (Log), 
LUoois Estate, U > (77) 177 (Log). 
Mordtn t Martin 75 L. f I 220. ko 
Kciirick r IVootl, L. it OLj J3J, as whero 
it IS proMd that tht jdanitill is not a inioor, 
cf I’ulnur t VValchLj, J CIi. Vjt*’ 732^ 
wh n. an iiclj JR nos brought on bcliali of so 
tj luattic Mho was not so !/• Oun.< 
balU I LhuiickrKunt. )1 U 2)3 (IbSo), ilio 


next friend iras onhnd to as there «»s 
DO cwtlcnco that the suit was for llie btoel t 
ol tlio 

(5)GckUv Ivcir, W \ (Epg)(l>I)J« 

(C) Seo Oillcetor of t(>nifnsii^li • Lnli 
Uiundcr Js D Sum Dec, latSipt, ItGO, 
cited nx O Kineal), notes to s. 440 

(7) Kouml Chuntlcr^ Surbissiir Doss. 21 
\\ It 203(1874), and 

tlectcodo not makoon) aucb distinct order as 
to costa, no cxpreasioa of opinion in a ju g 
lueiit Can uiil*ort any such liability for costs 
lototliodcKrrco BniisauncDoMiai Knhoro 
IXws 25 W B 3)0 (1370) 

(8) Oinrao Sing r l*i^« '* 

*61 (I87o) . , 

(11) Utwjo Mohun r J.oodcnialh Siiruioh, 
JuM « 1112(1371) 
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not passed under this rule SucL acasejsDotciprcss] 7 pro%jdcd/or sn the Code, 
but the practice is to suspend all proceedings and to allow sufficient time to enable 
the minor to ha\e himscU properly represented in the suit by a next friend (1) 
The Court as a rule onlj strikes a plaint oft the file where it appears on its face 
that it Was filed by a person who was a minor, or where it is proved that it was 
filed with the knowledge that the plaintiff was a minor, and with the intention 
of decemng the Court and evading the payment of costs m case the plaintiff 
fails in the claim \\ here the fact of minority is a bond fide question of evidence 
and the defendant’s allegation is found correct, then the usual course is to suspend 
all proceedings and to allow sufficient lime to enable the minor to have himself 
proj^ietly represented (2) No objection can be taken as to the minontj of a 
plaintiff after remand by the High Court unless the point was urged in the Appel- 
late Court (3) ^\^llle the person presenting the plaint is liable for costs wheic a 
plaint 13 filed by a minor without a next friend neither this nor the last rule gn cs 
a Court aiithoritv to make a minor’s estate liable for costs (4) 

3. (i) Wlieie the defendant is a minor, the Court, on being [s 
auwdU. ior u. satisfied of tbc fact of liis nuuonty, shall 
to be appointed by Court appoint a propci person to be guardian for^ 
for minor defendant jjujjqj . 

(5) An ordei for the appointment of a guaidiau fox the [« 
suit may be obtained upon appbcation in tlie name and on 
behali of the imiioi or by the plaintiff 

(i) Such application $/iaU be suppoited by an affidavit 
veiifying the fact tliat tlic proposed guardian lias no interest m 
the matters m contwicrsy m the suit {m\erse to tint of the minoi 
and that he is a fit person to be so appointed 

( ff) Uo order shall be made ou any npjdicntion tinder lh$ rule 
except upon notice to the minor and to any (juaulian of the imnoi 
appointed or declaied by authority competent in that behalf or, 
nhere there is no such tjuurdian UjiOH notice to the falhei ui otho 
natuial guaidian of the minor, o», nhere then is no father or other 
natural guardian, to the person in uhose caie the minor is, and 
aftei hearing any objections uhich may be urged on behalf of any 
jierson stricd uilh notice under thti sub^rule 

Guardian ad litem. — riitCodeoI ISodcuntainidnopruvisiuusasiuaji 
pomtiueiit by the Court of guardians ad hum for rainot detendanta According 
to tbo theu practice it was suflicanf if a |>cr8on was made a partv as guvniiui 


(1) Beat Rain v Ram 13 U tb9 , 191 
(ISSC) Seo also Sham Krishna I lUm Dm. 
SO A lOS, 1 (k> (iSJ7). lUtUii lUi r 
ChabiKUs, 13 B 7. U (lS»9) In ihc fwt 
COSO a wa* bell that tho though 

jiurportiag to l>o jmis.-a'J undfr tlw {onuer 
scclton, ni'i t 1>c t»Vtn to lu\r U'tn o&o 


rr]«'tu)2tho]>Liint or diMuising tl esuit. »i]d 
•o appcsJablc 

<S) lUtUnbai r Chftbildas 13 B 7(lSsJJ 

(3) Ihm lUtu I lUm IaH. 13 C ISJ 
lMt>). 

(4) UuKLoDd TftUVchaod r Collntcr of 
itindapuj. 13 B. S34 (lsa>] 
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and permitted to act aa sucH on the nimor’a belialf (1) These provieious ha'e 
hoen taken ironi the OrigmaJ Side rules (2) The same reasons ’ivhicii require 
the representation of an infant plaintiff (3) apply to the case of an infant deleS’ 
dant A minor may appear by attorney or ple.ader, but he can only plead or 
conduct the defence hy his mnardian (4) As to the age of majority^ sec notes 
tor I, facie Aguardian<T<ff*tmi3notivithintheBCopoofseet 3oftheila]ority 
Act (5) The rule .assumes that there is a suit wlnrh mnv i > *■ 

he zusfifufed 
o/ the plAint 

Upon the institution of a suit against an infant the question of sciMCe of 
summons is one of some di^euJtj There are no special provisions as to the 
Service of suintuous upon infanta, a»vd therefore the same rules appear to apply 
ts lit the case of adults (“J Summons should be issued and served on the minor 
defendant U'here there ha"! been neither personal nor substituted seiMce on 
the minor defendant or on the certificated guardian, and an ex parte derree has 
bet n passed, vt >\itl be set aside under sect 108 (now 0 IX x 13) (8) ^Yhere, 
hoive\cr, it uas not definitely shoivn that an) attempt ins umde to scnc the 
Summons upon the infants posonall), or upon their mother before senmg it 
upon the onfy aduft mafe meinher and Aarta of the faiml}, but it naa not sbonn 
that the alleged irregularity bad caused onj prejudice, it nas held to bi. cured 
hy sect 578 (non i>ect 90) (9) 

bubsequent to the issue of summons, the Court must proceed under this 
ruk to satisfy itsoff of the fact of mmorit) (10) Where no guardun od him 
la appointed (mere notice of a pioposal to appoint a person being msufhcicnt) 
and an ex parte decree is passed, it will be set aside (11) And nhero U is so 
bifi'i/ied the Court should proceed to the appointment of a guardian It 's 
the ilufi of the Court to see that a minor's interests are properly lepreeeiited (12) 
Th* provisions of the lule are maodatory and should bo strict)) followed (13) 


(1) Subrainanja Paiid)-! i Si'a Subrv 
IIM lie SWtliirt) 

\i) Stirtsh Chuntlcr v Jugol tbumltr, l4 
< K p 200 (I880J 

W) IW.r 1 

I'-l) Ivoai JJood e Kassiin Auit, Id M 3^-1, 
tl802), these (irovL^iutiit upyly to the 
I’lrsi honhji j lluclioobii, 

l'> « sec (IJjOlJ 

f,) G’onlhaniti^ > nar(\-illiili>b« 2l R 
2a5(ls0fi) 

(0) Klwm Karon » Hut iHjil, 4 ^ 3i 

(.71 burtsU tliumUr r lugut Chumirr, H 
C JOI Jit (ISSG), whiro Hilson, J , iloahftU 
wIm Ihtf s*rMco on a guardun ad ItUirt was 
sctvkc untlrr Uio Codt In Jatindra 
Midnn I Sfiinlh Roj-, JU L -'7 (I&JS), it 
waa ikii 1 (luit M. 74 uiid 70 wirccunlrnlUi] b> 
thia sectiui, . 1 ul in tliot (oso no stnnuivn* 
inrvid iHh»T vij>on the roinom tr Hietf 
(xrtil rotidgnoiilLin-i in IlatLOsIiiiri Uewst 


24 C (Is9C), an altcinjjt to sen o tho laticr 
Mas held infniUiCirnt 

(S) Jatindra M< hm i SrnnlU U"). 20 C 
^7 fisos; 

(U) Waluin V Ilanko Rclnri. 'lO tX lUil 
(1‘KUJ. Muntm laii i Ghuliiu AhW, li 
A SS?!* C (IJIOJ. 371 A 77 

(10) Sureah Chun left Jugut Oiuolcf U 


0 otp 217(ISl»C) 

(11) Rhura Mai v Hw Kishan. 24 3&3 

(10031. Dakesbun Rivit, 24 C 

(12) J*«rsin„homojto « r<.ai> 

SooiiJufw-, 2 Sti ht)0 (1603) , and a Ceurt 
thouM not iK-iss a decree » ininar 

withoit taking care that be >» pwi^rty 
rti>rtwn»o.l, bbiohumt bmgh » udlj'e 
ChoHdhO.UM A 2U4t4%'vi> 

(H) >4*laTt I- BanVt Uclun, 30 t-. 
;U)m), a c,7 0 SV M 7-tli 5 Rom 1.. 
<32. datmd/i Molwn i Itfly, ~ii C 

itaflkixi. nimriMalv UvtKwlun, 


2l 1 atl*. 7Sil(lW2) 
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No order guardiau should l)e mido cx parlr, so that opportumtj 

may be guen for makiug of an applicition on behalf of the infant under r 3, 
though the fact that an order appointing a guardian at the instance of the plaintiff 
13 made cx parte is not necessarily fatal to the suit (I) If tht. minor or lus friends 
and rclatnes m whoso caro he may be, fail to move the Court to appoint 
a guardian then the appointment may be made at the instance of the plaintiff (2) 
The appointment is made by the Court and not by the parties, though it is on 
their application , (3) and by the Court in uhich the litigation is pending (4) 
The apiiointmcnt of a guardian ad litem under this rule is wholly distinct from 
the appomtuient of a guardian under the Guardian and Wards Act (5) The Code 
cspcesslj requires the appointment of a guardian ad htan whether or not a 
guardian is appomted under Act Vllf of 1890, although that Act giv cs precedence 
(r 4,clauso2)toaguardianappoijitcduiiderit8proMsion3 (C) Though adTisable 
it 13 not necessary that there should be a formal order of appointment if it appears 
on the face of the proceedings that the Court has sanctioned the appointment (7) 
As to who may be appomted see r 1 Sub rule (2) of that rule gives pre- 
cedence (8) to guardians of the person or projKrty unless special reasons exist 
against their appointment So while there is nothing to prevent a guardian 
suing her ward, m such a case the minor must be represented by some otL‘r 
person whose interest is not adverse to him (9) Where a guardian filed a 
vmttcii statement which was prejudicial to the interests of the minor the Court 
observed, that in a suit m wluch it is uot necessary for a minor defendant to t«h 
•vn active part, no guardian is ever justified in taking any stop prejudicial to li s 
ward If he can do notluug positively for the minor s benefit he ought tiiuj U 
to leave the matter to the Court (10) A (atlicr (annot act as guardiai ud hit u oI 
h« son when there is a clear conflict of interest between them 'IJju# whu* 
father, professing toactas tlie head of a.l/»fflit«/<iro famih executed an > ' 
of the family joint property it was not open to him to impugn it» Vah lit » 


(1) Surrali Chun ter 1 Ju^l < I iioih r 14 
C 204 (188G) 

(2) lb See/»reVfotiraiu 11 II H I It 
2111ST4). ]V»baii f M»ru|j 11 IJ If I It 
182 (1874) . uw Icr the Code of I8.,9 »l>ero 
Uio plainliil faiU I to give iho name of tj o 
guarduii (tWe aiU) the Court dismissttl 
tbeoaso lUdlia Krtelo I R3Diiiiund<r II 
\\ K,300(laC!)} See IT 3 4 poa 

(3) Gum Churn r Kali Kusen 1 1 C 402 

(18SS) [ncilhcr the Lode nor W \L. of 
iSoS guo a plainlill an> pouer to i»»taut«» 
suit ii''«uwt a pcr»ou luraed himself •• 
guardun ad hrcuisraiii Vtitter v 

ijcccinuttj Kiaben, 11 B L. It at p )0I 
(ls73) Doorg»j».r»oJ s kcshoifcrsad, 8 C 
OuO (1&32) [luansocr ot cslaU). 

(4) UuliOe 5 M if C. It, Ipp. riu (isej) 

( 5 ) litlialUs r DstUram -o 11 20s 

(toot) 

(() lUVosliir c Ili'Tst, -4 C, _•» (!► •* ) 


(7) Ualian t llanki vU ' 

(loot) '5urc«h Cliinl r * J / jl < 
U< 20I(I&S6) Klinh* ^ 

K i JML atp r-. 

Kuiti IS M 00 ij 
(b) Lf un Icr A l i ^ 

IXis V Gob nd Wui i.»f, 7 / ^ 

(9) Itaklialmbi 1 l>_n« 


< U N 41J {ly/o, ' 
whutl COM tiM pv «• 
natural father >4 * , . 

tnudulenlly, ^ . 

the|ilauiliS, ^ 
plaint R ii.% „ 

huahania , 

(10) t /• / r > 

142 (IWJ, ^ , 

IS to sUJs t r ^ 
that he ^ ^ ^ 

ol ih* «..> « 
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Petition for guardian ad Utem — >jxc mJe, ^vUcro tla. (iruo-duit. ^^>ll U 
fuuud dealt With \ iKrsou caiiuoi bo a}i]H)mU:d (^uaidiau a\l UUin ngaiiist bn 
-« dl , aud tbu u now enacted b) r I » (1) but wbcio a ginidi in uJ {i(o» baa ouu. 
Ken appointed, bia appointment cnuttB foe tbo «bo!o of the Its iti the courac 
ot vebtcU it Im been made, unlcaa and until it la rc\ uked by tbc Court , (2) and 
tbcrcloro for puipoaca of ap]>cal (3) Jt Court baa junsdiclion to try a auit 
again!>t a uunoc notwithataudmg the apivointuicnt of one rf jta ufbccrafl) to 
be tbc inmoc’s guardian od {item (5) 

4 (f) -Viiy person ucho w of bound nuud and has atiainal Ci 

Wb«iMr«c< " ci«i iiMjori/iy iiuy act as ncU friend oE a minor < 
triead or be appointed or 0^ /(t^ (/uartftau/or f/jC 5Utf .* 
guardian for the <uft Ptovidcd that the Jiitcrcst of such ycrson 

lb not adverbo to that of the nuuor and that he is not, in the ease 
oj a nacijricndt a defoudaiit, or, tn the ease of a guardun for the 
suit, a plaintiff 

Where a nunor has a guardian appointed or declared fi 
bv competent autliontj, no person other than &uth guardian 
shall act as the nextfnend of the minor or be appointed Ins guardian 
for tbc suit unless the Court considers, for reasons to be recorded, 
that it IS for the lumot’s \sclfatc that another person bo permitted 
to act or bo appointed, as the ease may be 

(d No person shall uithoul his consent be appointed guaidian 
for the suit 

( {) Where there is no other person fit and willing to act is (;$ 
guardian for the suit, the Court may appoint any of its ofiicerb 
to be sucli guardian, and may direct that the costs to be incurred 
by such officer in the performance of his duties as such guardian 
shall he borne either by the parties or by any one or more of the 
parties to the suit, or out of any fund m Court in which the minor 
IS interested, and may giie directions for the repayment or allow 
ance of suck costs as justice and (he circumstances of the case may 
require 

Who may act — vsccnutpsior i «!(<• 

Who may be next friend and guardian — A married womau may be 
uext fiieud (6) though under the jrovisnm'i of bcct 15T of tbc last Code, which 


C L U iOKlBSO) llalwjiti JlaruU IIB 
U C R 182 (18-4) 

(j) Jado V Mulji V Chha^au Raichaud, 5 
11 30G(I831) 

(6) Asitum llib t Shanp Mondul 17 C 
488(1890} i B oicrnilm,. Gum Pershad 
t 1 team M -u II r 731 (ISSa) 

4 n 


(1) Jaduw iUul)i V Chhagaii RairiunU 5 

11 306 ( 1881 ). Issttt Chundet i ^oboKrlsto 
7 a L R -101 0880) \ars»«h i 

ShedJjJabi 150 L J 3(1011) 

( 2 ) Dei I I’eibbu 14 A 3>(lll91) 

(3) Venkata v Alakarajamba 23 M IS 
(1808) 

(4) Sec l3»ur Cbundti n Isnbo Kristo 
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lia\e not in this resj,i«ct been ic cnaoted, sU© could not be appointed guaidian 
ad hlem (1) In a suit by mmois to obtain a declaration that a decree did not 
afiect them inasmuch as they Tvcre not properly represented bj thiir mother, 
who was incapable of acting as guardian, they were held entitled to a decree ( 2 ) 
Whatever be the propriety of making provision by the appointment of a public 
officer for the institution of suits on behalf of infants, it is of the utmost iin 
portance that no person should be appointed of whom e'cn a suspicion can exist 
that he may be baned by personal interest The Privy Council therefore dis 
approved of th" appointment of the Kcgistrar, who, according to the practice 
of the Supreme Court was entitled to a commission of 5 per cent on all sums paid 
into Court (3) It was held that the Code did not apply to all guardians, for it 
did not appl} to natural guardians See notes to last rule (4) 

fs. 441 ] 5 ( 2 ) E\ciy applicatiou to the Couit on behalf of a umioi, 

fieprescfitat/on of than all apphcatioji untlei rule 10, 6iib 

minor by next friend or nth (2), shall bc made by his nt\t fntnd ov 
guardian for .uit guardnu foX the SUd 

Is 444] E4tiy oidei made m a siut 01 on an} apiilnalion, 

lipfoic tin Couit in 01 by which a nnnoi is in any wa4 con 
«. Clued 01 affected, without such nnnoi being lepiesented by a 
ne\t fiieml oi guaicliau foi the suit, as the case inaj be, iiu} be 
dischaiged, and, ivliete the pleader of the paity at whoso instance 
such ordci was obtained knew, 01 might icasouably have Luowu, 
the fact of such ininoiity, with costs to be paid by such picadci 

Applications to be by representative — The Code no doubt diMiii 
guishes between next friends and guardians for thi sint . tho foriinr term 
being used in respect of plaintiff minors, and the latter when the minors arc 
defendants But if a guardian ad hum has not been ai>pointtil for a defendant 
a next friend can apjjl} (5) 

Order obtained by next fnend or guardian —This rule shows that 
uo order by which, a imuor or lunatic 13 m any way concttncd or affected can 
legally be made without such iiunor being represented bj a next friend or 
guardian for the suit ( 6 ) The words “may be discharged” ippcar to yic 
discretionary power to the Court (7) No order binds a minor uuh&s he was 

(1) Sco Ivaclijyi IvuUuL v Ulumiuiu (SI Kcrukousu i> b Ht JM I t I-J{1SU} 
lhaLi,,3M 53(1000) 00, Ul, JCalibhanUr (4) Boi\hilaU Mnijii ircmji 31 

'>aLii t IValab UOai Nuth Iwhi. 0 C L J II 4U (1007) (U»Umtu«ury fauarduii 
30(1007), Kuiidan I-il r Lat Ji a; iiuiatcil bj Ilmd i tdh r] 

/\ 723(1907) Iho disabilitj lias now beeo (C) JotindroiiatU U tt« r i vri» o 

remorod 1) it seo Narsuioh v bbrikli Jalu, C 771 (1S89) 

15 ( L J 3 (1911), oHKmilimnt of a (C) tnucluinJ lulal* haul r Ul)(.clor<I 
inarncU uanuiii guanlun aj Ulent for sb Sholajur, 13 it 234 (l^vs) (oj {Jiralitii lo 
inlaut defendant nndtrs the {rrortadi gt a sue o* jai jicr) 

iiulbt) M far os tho infant u coon mrcL ( 7 ) Iloorga MoLuii ‘ fal ir > — “ 

(-) hW IaI t riiasila, 23 A 4,>3(13U1} jv 274 (lfc07) 
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I'li'l* fls iTpriw iiU il al llio tiHiL It w II Illicit (1) \\ hrri, .in ctnlt r lor t.alt \i.i3 

uuilc iibcn ibc iiiinot w n jtru^x'tly rt.[rcf«iiUil, <lio uL«jico uf i guirdiaii w is 
IicM nit to atlict lliQ Nihility o£ auli^iiuctit iirocccilinjjs (2) \nil Mlicrc i 
llinilu mkIom (luring the course ul i hli^itiuii adopted a sun, but did not put 
Iiim on the rciurd, it m is held thit she mas justiGcd iii purMiing the Iiti{,ituiii 
U//I t fuh for his IxncJjf, md ihit lie Mas bound bj tbo tlccuc (3) If, botuitr, 
a pirson entitled to teprcbcnl \ iiimoc does purport to represent liini, ii nurc 
iiiivlcs,ripliun in the cau^o title is not fatal to (he suit. In nil casM-S the ipiestiun 
to be decided is Mhether eiu a cuDstructiuii of the ]>1jint itid plctdiUQS thi^ uiiiior 
IS really a part} to the suit or nut. and. if he be, an) irrc^uUrit) is proi idcd foe 
by sect tIJ, ante (4) .Vnd where a minor has been pro^ietly loprcunted he is 
as much bound b) a judgment m his own action as if he were of full age, (5) and 
the pnuciplc of reajudieu/aupplics (6) here the decree is sought to be executed, 
the Court executing the decree cannot entertain the plea of non representatmu, 
IS it muat presume that the decree was rightly passed The minor’s reined) 
IS to apply for a tcMcwor to file a suit for an injunction restraining the execution 
of the decree (7) If a minor desire to ha\c a decree set aside boeau'-c any .nail 
ille good ground of defence mxs not put forward it the hearing by his gu irdi in, 
ho should apply for a rcMcw If the decree was ex parte, the jJXoccdurc to bo 
adopted la that prescribed by the Code for setting isidc ex parte decrees Vi here 
A dcercc has been made agauDt au infant dot) rejirc^cntcd, and the former on 
majority seeks to set that decree aside by separate suit he ean succeed uiil) uu 
proof of fraud or coUusioa on the part of his guardian (8) 'Ihc costs may bo 


(IJMruuuiojiDaliiap btubcbimdCbucLic 
bait), 5 C 4.;0 (1S79), \ubQU Kc»Uav r 
lUmchaDdrs Ubaslow, 11 D 130 (t$s(i), 
UjJi Uunat r Ubirsjram tcuUraui li B 18 
(1S57), Gangs I’rosad r UmbtcaCburo 14 
C 7./4(lb87), JungcoLallv bham Lall 20 
\V U 120 (1872), Dargapersad v Kesho 
I>irsad,8C.C30.GC2(I8S2), lUdba Kxk>to t 
lUmCbunder.llW R 300(1809) Russiek 
Das i Ereonalh Mofce, 10 C at p 103 
(18s3). Sbam Lai i GbaiiU 23 A 459 
(1901) ta to carrying on suit after majoritj, 
see notes to r 12 

(2) ^<et Lall baboo v SbcikU Kareem, 23 
C o80(189C) 

(J) Ilari Saram ti Bhubancswari 10 C 40 
(1888), 15 I A 193, ref.Vasudei i Krisb 
naji, 20B 534 (lS9o) 

(4) Bbabal’erhludi Siti<taryofSUlc,I4 
(y 109, lOJ, 1' B (ISbO), Jogi feiiigh v 
Ivunj Behan, H G 509 (1685), buresh 
Chunder ti Jugut Chunder, 14 C 20t (1886) 
fapproTed by P C , Walian v Banks Behan, 


Goonoo Monie t 


Ram Komul, 17 


2 ), 
R 144 


<IS72) Aliui t JLiIo, IJC 4S (1885) But 
MO bhoKii Bimi t Moitoraiu Mundul, 11 
C L It 13(lss2) I riih chunder Mookerjeo 
r Miller, 3 1 L K 17. 19 (1878) [ there h 
no aulbonty for sajuig that uhcro mmoni 
luio been really sued tUoUgh m a uremg 
form a d creo agaiust them would not bo 
Talid J bubramanya Panda i btva bubra 
nianja 17 M at n J37 333(1804) 

(o) Modboo Soodun t> Piitbeo Bullub, it> 
\V R 231(1871), SherafutoolUhChowdhjy 

V Sm Abcdoonissa, 17 W R 374 (1872) 
[and tbo minor is liable to arrest] , unless 
there be fraud or collusion , Raghubar Dyal 

V UbikyaLal 12 C 69,70(1885), Cursaudas 
t T-a.n^ \ahu, 19 B 071 (1895) 

(ti) Bouomally Kesb t llungshessur Ruy, 
17 W R 492 (1872), \ eukaUclialaw i 
tlahalaksbrnamma, lU M 272 (JSSO) 

(7) Lawab ilahumid v ILii Chariu t, 
A II C R 93 (1374) 

(8) Raghubar Dyal e BhilyaLal 12C CJ 
(1885). Daboo Dull n bubodra Bile 

W R 449(1876), Cuisaudast L^U\a j 
19 B 571 (1895), as U. cstyjyel _ t 
minor, se« Gauesh Lda i 13ayu .1 ji 
(IbJO), Bi Umu Dutt o Dhuiiuo' ‘ 
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diiccted to be p xicl by tbe pleader ( 1 ) But the nuuoi bemg uiirepreseuted, the 
Coiut has no authority to make his estate liable for costa (2) 

[s. 461.1 6 (1) A next friend or guardian for the suit shall not, 

Rettipt bs bbxt tarns without the leave o£ the Court, leceive any 
or guardian for the suit money 01 other moveable property on behalf 
lorffir^ of a niinoi either— 

(a) by way of compioniise befoie decieo 

or Older, or 

( 6 ) under a decree or oidei m favour of the minor. 

( 2 ) "Wheie the next fiiend or guardian foi the smt has 
not been appointed or declaied by competent authority to be 
guaidiau ot the property of the mmoi, or, having been so 
appointed or declared, is uudei any disabihty known to the 
Court to receive the money or other moveable property, the 
Court shall, if it giants him leave to leceive the piopeity 
lequiie such security and give such directions as vill,'in its 
opinion, sufficiently piotect the piopeity from waste and cnsuio 
its piopei apphcation 


Receipt of property under decree — Ibu section was substituted m the 
1 ist Code by Act VTII of 1890 bcct 53 (d) It has been held that thia rule did 
not apply in the cose of a managmg member of a Mitakshara joint fimil} mIio >\as 
appointed guardian ad htem of his minor brother for the purpose of a lent suit 
vu which both the lirothers obtained v decree for arrears of rent (J) 


[s. 462 ] 7 (/) No next fiiciid or guardian foi the suit shall, 

Aoreement cr .ompr.- Without the leave ol the Court, expresils 
mise by next Inend or recorded in the inocecdiiuji,, cntei into any 
guardian /or t/»e su/t agieeiueiil or cominoimsc on behalf of a 
lumoi with icference to the suit in which he acts as next fiiuud 
or guaidian 

{ Any isweh agiwnumt or viompionusii entiiiiid mtM witlioat 

the leave of the Couit so leconled shall be voidable against all 
p iities othei than the miiioi. 


Scope of rule — The provisions o£ thit* ruU an. mtuudul to protect llii 
mtircsts of juniors ( 4 ) and Iiavo been adoiUed ( 5 ) from the rule prcvioual) laid 

downbythcl’rixj Council ( 6 ) A suitrelatnigto the estate or personuf an mi uit. 


_0L 3sS(lbJS), Amur Abulia Uvudruflu* 
] ciiiciice let H HI! Gibed. In ItunuLhATi 
t Duruiaumi, il it 107 (IS97), tbc alleged 
luiiiors vecro ot ago but oc luicscciL 

( 1 ) beu bhuaai Bcua e Munorain Munlil, 

11 C L U ] 5 ( 1 SS 2 ) 

< 2 ) \mkliutii TiJab(.bana t C<lUx(i.r uf 
bb Inpur, 13 11 23 t (IbSS) 


(J) llarih.»r i iluthuru Jj 0 Slit (iJbS) 

(4) lUjvgoiial ItkUja t faulrumunja 
\jjar 3M 103 10»(lbsl) 

(5) bluvrat Chunter t Karlik Cliuiil r, » 
C 810{1S{>3) 

(0) MoulvioAbtlool, M,zutTtrHo«.Hi, 

U 11 , !• t J3(l»71) 
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aii<l for lilt benefit lits the edict of making bim a uar<l of L'uuit, and no ict ran 
I>c dune adccting tlic pro^icit} of tbc mini r uiilc&s under the ex] rl^t or in)]ilied 
direction of the Coiiit Tbit imueivU.on uhicU the rule is btM.d, 

has Ixcn applied to a ease nliich it Mas held Mrictl} did nut fill luthin i(h 
terms , it being held tint Mhen the next (riind of a minor luthdrin from a suit, 
though It was not pruted that the ilcfmdant entered into an> agrciincnt with 
the next friend, it was o|»cn to the minor thruu^h another mxt friend to base the 
suit rc*o^wned on tcmcm, on the ground that the former next friend, though 
guilt} of no fraudulent conduct, was grosal} negligint of (he minora interest 
in MithdraMing from the suit (J) The rule eunteniplatis the existence of a guar* 
dian and a [Kndmg litigation, ind Mas tberefon held not to appi} Minrc mLcii 
the cniint Mas made, there Mas neither a guardian for a suit nor i suit (3) 
Vs to the effect of a compruimso intend into Mithoiit havi, tuh jio t 
Where a coiupromtsc Mas edt did and alloutd bv till Court amlatlirne mis 
made m accordance Mith ita terms it was held that no api>cal la} igim^t the 
cuiiiproniisc decree, and that the nmed} for setting it isidc mos h} m c} of 
review or regular suit (1) Wicro a guardnn hud intcjid into a romproiniM 
Mithuut leave but undertook to present the {ictition to Court and suhsequcntl} 
declined to do so, an \ opposed a decree being passed in its terms it was held 
that inasmuch as leave had not been asked for and the guardian objected to tlu 
Court passing a decree in terms of the compiromisc, the Court had no powir 
to enforce it, even though Us terms might appear to be beneficial to the minors (O) 
V decree holder vrho rests his ease upon bis decree having been made against 
a iiunor b}* consent, is under the necessit) of proving that the consent Mas 
given b} some one liaving authority to bind the minor (C) 

];^gQYg —The Court has to grant leave 1 he form hoviivir of ixprc&sioii 
used for the purpose of indicating that the Court grants leave to comptoniisi 
13 of sli ht importance The question is whether the Court after a considcra 
tioQ of the circumstances really intended to grant leave (7) The Court must 
however, m some form show that it has considered the question and granted 
leav e Vnd the mere passing of a decree ou a compromise does not amount to 
sanction, which vnll not be inferred from the subsequent passing of a decree m 
terms of such compromise (8) In order that a compromise ma} be binding 
upon a nuaot, the leave of the Court must be express and it must be arrived at 
upon the exercise of a judicial discretion os to the propriety of the compromise 
m the interests of the minor and the section makes no exception in the case of 


(1) Doraswami Pillai » Thungasaiui Pillw 
27 ir 377 (1003) 

(2) Rani ^rup i Shah I^tafat 29 C 73,> 
(1902' 

(3) Vitlialdas v DatUram, 20 U 293 
(1901), B c,3Bom h R 887 

(4) RaVlialmoni Dassi i AdoiU PrasaJ 7 
OWN 419 (1503) 

(6) Ranga Rao i Rajagopala Raju, 22 M 
378 (1890) 

((,) Miihaminad Mitilft* t SheonUngir 


23 G 934(1890) 

(7) Virupaksbappa t Shidappa 26 R lUO 
(1901) 8 c 3 Bom L R CCS 

(S) Aranacfudaiu Chetty t ai pa Chett j , 

21 Vr 91 (1807), Rajagopal Takkajv i 
Sobramanya Ayjor, 3 vr 103(1831), Shaiat 
CSiuadcri Kartik Cliuncler OC 810(1883) 
See Manoliai Lai i Jadunaih Singb 23 \ 
S85 (1906) Knahun Prosa I I Romeab 13 
OWN 103 (Pt03) 
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a certified guardian (1) Und-»r the last Code such leave was presumed lu certain 
cases (2) The amended rule now requires that the leave should be expressly 
recorded • followmg the Privy Council decision that it should in some way, not 
open to doubt, be shown that the leave of the Court \\a« obtained (3) Where a 
Hmdu father was party to a partition suit and was hunself the guardian ad 
litem of h*3 minor son (also a party) it was held that the fact that ho repre- 
sented the family did not exempt him from the dut) of obtaming leave for a 
compromise which was clearly intended to affect the sons interest, and that 
since such leave was not obtained, the son was not bound by it (4) 

The Court should not make a decree by consent against an infant with 
out ascertaining that it 13 for his benefit that such a decree should be pro- 
nounced (5) The Court must have before it the materials necessary to enable 
it to arrive at a judicial conclusion with respect to the compromise The terms 
and evidence of their propriety and icasonableness must be before it (6) In 
order to make an agreement or compromise, to which this rule applies, a lawful 
agreement or compromise, it is necessary that the next friend or guardian 
should ask the Court to consider the proposed terms of the agreement or com* 
promise, and before making the agreement or entering into the compromise 
should obtam permission, from the Court to enter into the agreement or com 
promise proposed Tho Court should record the fact that such application 
was made to it , tliat tho terms of the proposed agreement or compromise were 
considered by the Court, and that, having regard to the interests of the minor, 
tho Court granted leave to the luakmg of the agreement or compromise From 
the mere fact that the Court passed the decree m accordance with the com* 
promise it cannot be inferred that any of those stejis prehminat} and ncccssar) 
to the making of tlie decree have been taken by the Court (7) If Icav 0 is giv cn 
under a misrepresentation of a material fact, due either to fraud or culpihlo aiul 
wilful Ignorance, it is not binding (8) 

When necessary -^The rule does not only refer to agreements out of Court 
but to such agreements as also to compromise decrees, n imelj , tho ‘10 agretincnls 
which arc given effect to by a decree of the Court The words’* an} agreement 
<tc , include a comproimse finally determining tho suit (9) The provisions 
applv to compromises after decree (10) Applications mevccution are proceedings 
in the suit so that 1 compromise of such a proceeding would ho a compromiK 


(J) I,nU Majlu v Musst Xarain, 7 C 
N 90(1002) Tn an early case tho Court re 
quircd the ccrtiUcato holder to procure tho 
lunaent of tho Court by which tho cerlilicatc 
was granted to tho fJuig of tho compromuo 
bheonunUuQ huigh V Kateoa Koocr, 0 A 11 
C R 170 (1S71) , and soo Pirojshah v 
vraniMui, 7ft U 07 (1011) (no oicijlion m 
the COSO of a C< Hector) 

(2) Sridhar llao t Ram 1.^1, 31 A 7 

fl‘K>3) 

(7) Manolur f«tl f Tadiinath ‘'mgh, IIS L 
Kiinvi;v iVtab Hitigli f TIaluti 
ngh J* t . jsn 7/ T 331 (I 117} 


(4) Ganesha Ro\,’ t Tiiljaram Row, P 
401 A 132, 3(5 7f 29o. 13 C- I 7 1, 17 
OWN 703 (1013) 

(6) Ram Churn V Mvingal hircar, 10 W r 
273(1871) 

(fl) 

( 1001 ) 

(7) 

(8) Iblto Sol.mnn r thlool « < 

(0) I,ala Vfajlu t Nanin Hil » » t W ' 

(10) Innwfhilbm i lUmmilluii. 2Ulf 

loo (1 Nil) 
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“ with rchroiicc to the putt " (1) A gii-utliin has no iiowoi to w u\c a tight to 
r.imjKiiiation for \UTt nf the cMato taken uinler the I>anil Acquifition Act ; (2) 
imr to litter into .in .ii^irincnt to refer mittcis ni •wiit to arliitration,(3) thougli 
tlio contrary his .lUo Ixcn hohl,(l) or to witlulraw a buit without the Icaic of 
the Court (o) A luitc matter ol j>rw»f, such as tlic coummiI h} .1 giianlnn ol a 
minor ilcfcndant to accept the oath of the plaint iff, (0) or alistammg from pr< psmg 
ohjorliiins. it Jtcuig uncittam whethir there wis eiuhnce suflirmit to BU»tim 
them (7) is not wnthm the rule 

Effect of want of leave. — A d«erii h> consul without ha\c la mialnl 
and nht hinding on the nimur (8) Tin oiih modes, howcicr, of sitting asuh 
.1 decree arc h\ renew under sirt 114 or h\ a wjnrate suit, (9) and not hj 
api'lie ituui for a rule in theongmil suit ,(10) or nu\»eution iirottt dings uiuUr 
SBct 47. thcqucBtionwhitlur.id<eri» was nml as .igmist tlie imiior not being 
one iiHting to thccxtculvouof tin d<cr«i (11) Hn toinproniise e.m be aioidc d 
h\ .k minor citlicr on or bofort hi-, iltaiiiing mijonti (12) In a reeiiit I’nij 
LVmiKil lUciBiou where 1 Hindu father hid Ihui .iiipointed gu.irdian ad hlcm 
of ail infant -on in a suit fur jurtitiou b) memkr of the jomt*fttmil> and 
hid nude a compromise without the lease of the Court it was held that the 


(1) NirajAhkhaintt i SLulappa. 2i} It lOa 
(lUUl), s.0i3 1lum r. R COS 

(2) LucUiiKSwar iinsh i Cliainnan. 
DLirllanga Munieiiahtj, 18 (, IW (IbOO) 

(3) lAUbiiuu Llictti c Cltinnithaiubi 

riictti, 24 M 320 (19yy) .\a to •rWration 

out of Court, SCO llomou Kiwten i llurrolell 
belt. 19 C 331 (1892) 

(4) ilardco batuiiv Gaun bluinW, 28A 
3C(190S), Mtuaraini. Blula Ganpat (19I2» 
13 Bom L n 223 , and »io Lulauan t 
I^ihjo.SOA &J{i B)(1913) 

(5) Duraswanik I’ll'ai i> Thunsasami I’lllai, 

27 M. 377(1903) 

(0) Chengal Rrddi v \cnbaU K<<ldi. 12 
M. 4s3 (18b9) , &hu> Nath v SuUi f»l, 27 t 
229 (1899). 8 c 4 C M' N 327 See 
I.aULmana Chetti v Chmnathamb), 24 M 
atp 330(1900) 

(7) Mirali Rahimbboy i Rehmoobboy 13 
B 594, St p 597 (1891), per Bayley, J It 
has, liowever, been held that actual wsiTcr 
will not bind a minor if not for his benefit 
Swamirao v Collector of Dharwar, 17 B 299 
11892) 


binding at any rate upon parties not minors, 
scoLakshinanaChcltii Chmnathainbi,24M 
320, at p 321 (1900) The efiect of tbp 
decision III Anian Singh 1 \irim bingh, 20 


A 9$ (189*), It not dear, but apparently 
unction was given after IIiQ compromiso had 
been entered into and not before Sto 
bethuram t Vasanti 34 M 314 (1010) (m 
ubicb 4man Singh t Naraiii Singh was not 
foUoMtd), and Bliiwa I Ditchand 33 B 322 
(1911) (Ibo fact tlukt the minor has benefited 
by Iho settlement mabce no diffcteneo] 

(9) ilirali Rahimbboy i Rehmoobboy. 15 
B S94(1891)[which deals, atp 509, with the 
COSO of Esban Cbund/a Safooi t Nundamoni 
Posse e. IOC 357 (1884)), VirupaVsliappa i 
bludappi 23B 620(1899) , s c 1 Bom L R 
82 (and not by tbo Court jtroprto >iwla but 
SCO as to this decision, Virupakshappa v bin 
<lappa,26B 109, atp 113(1901)1. wherothe 
Court wrongly rejected an apjhcation for 
review, the High Court intorlered m revision 
Doroswami Bdlai v Tbungasami Piltai. 27 M 
377 (1903) , BarhamJeo Prasad v Banorsi 
Prasad, 3 C L J 119 (1004) [when dcerco 
shou'd be set aside by -cut and when by 
review] 

(10) Mirati Rahimbboy ii Rehmoobboy 
SHpu, 8.C in Lower Court, «ub Mc. KannsU 
Rahimbboy v Rahimbhov Habibbny, 13 B 
137 (IB88) 

(11) Arunachellain t Marugapp xupra 
but fe« Rajapopal Takkaja v Muttuplacm 
CbcUi, 3 M. 103 (I8S1) 

(12) Virupaksliappa v Shidappa, 2G B lU-J 

(1901) 
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compromise %\as not binding 011 the minor and that he Mas remitted to Ins 
original rights under the decree in partition (1) 

8. (1) Unless otlierwise ordered by the Couit, a next fneiid 
Retirement of next shall not retire wthout first piociiniig a 
fit person to be put m his place aud giMng 
secuiity for the costs already incurred 

(2) The apphcation for the appointment of a new next 
friend shall be supported by an affidavit showing the fitness of 
the person proposed, and also that he has no interest adveise to 
that of the minor 

“ Retire ” — The words “ at 7i« oten request ” ha% e been omitted, hut the 
sense is the same (2) 


] 


9 (1) Where the interest of the next friend of a nmior 


Removal 0 ! next friend 


13 adverse to that of the imnor or uhereho is 
so connected with a defendant whose inteiest 


IS adveise to that of the minor as to make it unlikely that the 
minor’s interest will be properly protected by him, or uJiae he 
does not do his duty, or, during the pendency cesses 

to reside within British India, or foi any other sufficient cause, 
application ma> be made on behalf of the nmior or by a 
defendant for his removal , and the Court, if satisfied of the 


sufficiency of the cause assigned, may ordei the next friend to 
be lemoved accordingly, and male such othei ordei as to costs a? 
it thmks fit 

(2) Wheie the next friend is not a guardian appointed 01 
declared by an authority competent m his behalf, and an 
aiiphcatioii is. made by a guaidian so appointed or declaied, who 
desiies to be himself appointed in the place of the next friend, 
the Court shall remove the next friend unless it coiisideis, foi 
reasons to be recorded by it, that the guardian ought not to be 
appointed the next friend of the minor, and shall thereu]ion 
ajipoint the applicant to he next friend in his place upioii such terms 
as to the costs already incurred in the suit as it thinlsfit 


tlic ippomtmcnt of i new iic\t Iritnd, or m ordir tint the minor 1 1'lmtill nn}, 

(J)G»n(«la loxr 1 luljaran. Itoir, "0 (-) naior.! r lUm T' V IM 

M I* i (JJI3) ml A 13- fl-WJ 
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on roiiun^ of , cli rt to iiUKt-c*! tlw* muI or ^vl(h(lra\v £rom it (1) Coiitti 
ran W ino%cd to ^t'l) a ^uit im^iioitcrl} liiou^lit on bclnU of an inf int, mil to 
rri)io\G an itnpro|H r next friend of an infant and to Mibstitutc a {iroi>cr n 
m inn phcc (^) ft has I>ccn con‘>ulcicdcx|>i client loeinct that where a guirdun 
insists on his right to be appointed next (ricml in the pi icc ofniiothcr there should 
Iw power to rcumrc him to hceomc bable or gine sccuritj for costs in the suit 
prcMousI) incurred, mil the veond rlanse has i>een amended accordinolj 

10. (1) Oh the rdueuient, rc‘ino\al or (lcat)i of the next 
stay ot proceedings oa furtlior proceedings shall 

remorai, etc, ot next hc stajed until the ajipointinent of a next 
fnend in his place 

(‘2) Where the pleuler of such minor omits, within <1 icason- 

’ r 1 i 1 


vucli person as it thmlvs fit 

11. (/) llVicrc the guardian for the suit desires to retire or 
HCrcn^M „ <1®“ '>»*' <J® I*'® ‘■uflicient 

death of guardian for the ground 1$ liudc tO appear, tllC Coutt imif 

fermil sueJr guardian to retire or may lemovc 
him, and may nuihe suck order as to costs as it thiiiLsfU 

(^f) Where the guardian for the suit retires, dies or is I 
removed by the Court during the pendejic?/ oj the suit, the Couit 
shall appoint a new guardian m liis place 

Costs— The former section ran ‘ and tmj order /uwi fo patj such costs as 
1 ia>j hate been occasu 
now tins rule IS r 
p-rson appointed to „ 

\a to whether the Court may decree costs against a guardian except m the case 
mentioned in this rule see notes lor 3 anie 


12. (1) A minor plaintiff or a nunor not a paity to a suit [ 
Course to be ioiiowed on whose behalf an application is pending 
nMjonty, elect ivliether he 

majority Will proceed with, the suit or application 

{J) Where he elects to proceed with the suit or ajiphcation, [ 
he shall apply for an order discharging the next friend and foi 
leave to proceed m lus own name 


(1) DoraswamiPjllau Thungaaimi Piltai, (It>9S) 

“>7 M. 377 (1903) (3) Jadow Mulji v Chliagan lUtchanJ, r> 

(2) lUi rorel ai « Devji Megbji, 23 B 100 0 300(1831) 
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(i) The title of the suit or apphcation shall in such case be 
corrected so as to read thenceforth thus . — 

“A. B , late a minor, by C D , his ne\t fiiend, but now 
having attaint magoriiy ” 

[s 452 ] ( 4 ) V/heic he elects to abandon the suit or apphcation, he 

shall, if a solo plaintiff or sole apphcan? apply for an order to 
dismiss the suit or apphcation on repayment of the costs mcuried 
by the defendant or opjKt’iiie party or which may liave been piid 
by his next friend 

[s 453 J (7) Any apphcation under this lule may be made cx paite, 
but no order discharging a next friend and pcrniittmg a minor 
plaintiff to proceed in his own name shall bo made wthout 
notice to the ne\t fiiend 

Election of minor to proceed — ^Au application under tins rule luiv te 
made cx parte and does not require notice I/eove (tpJucJi may hu nunc pro 
tunc) will be gt\ en as a matter of course unless there is an absolute bar by positno 
enactment The provisions as to correction of title refer to a pending suit 
and not to a suit affor final decree m which it only remains to proceed to exeou 
tion flic omission to comply with tlio requireuients of this rule is a mere 
iiTcgulaiit) and will not bar execution of a decree (1) ^ucr/c— whether a minor 
who having been a part} to a suit but not properly represented, was scritd Midi 
summons afterwards on attaining majority carried on the suit as transferee of 
the estate from the preMous owner, was not bound as a part} (2) 

fs 454 i 13 (I) Whete a iiunor co plaintiff on attaining majority 

Where minor oo-piain- repudwto tlic suit, he shall -iM 

tin attaining niajof/ty to have lijs iiaiuc stiuclc out as CO pnintlu, 
desires to repudiate suit Court, if it finds that ho la not a 

nccessaiy pirty, shall dismiss him from tbo suit on such terms 
as to costs or otlierwise as ifc thinks fit 

( ') Notice of tho apphcation shall be seraed on the next 
fiitnd, on any co plaintiff and on the defendant 

( i) The costs of all parties of such application, and of 'll! 
or any proceedings theretofore Iiad 111 tho suit, shall be paid b} 
such persons as the Court directs 

( ^) Where the applicant is a nccessaiy party to the sad, tho 
Court liny direct him to be made a defendant 

Majority — Sect 114 of the IistOo«k nqinnd tint (!» itfunimcnt of 

inajorit} must bo pro'icd b} ailiilavit Though thin pnnisi'in w omilted 1 n o 

roiirfit n hlill mcc'- ir} 


(I) I>ir4,a Moliiii} V Tab r Ui 22 < 7-0 


(2) TarUb Narim t r«i/ Viailli. U •- 

n>i(ibin). 11 r a 1^7 


JirTSlici* \ji\ons VM> I Mt.'iON'i OI UN'^OHM) MINI) IJi7 
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14 0) A minor on ittumiig nujont) nuj, if i sole 
UnrciwnibU or im- phmtiff, appl> that a suit iiistitutcd m liis 

proptfsttiu imno l>} a iu\t friend he dismissed on the 

grvind thnt U w is uim isoniblc or improper 

(2) Notice of tile ipplicitioii slnll be seised on .ill tlic 
pirtics concerned, 'ind the Court, upon bcnig sitisficd of such 
uiireasoinblencAS or mipropncU, mi} grint the ipphcition ind 
order the ne\t friend to pi} the costs of ill pirtics in icspect 
of tlic ipphcition und of in}tlmig done m the suit, or male 
such other order as H thnit s jit 

15 Tlic provisions eontiiiicd m udes 1 to 14, so far as I 
AppUcatloD oi rules to tho/ arc applicable, shill extend to persons 

pmoui of unsound mind ad]udgc<l to licof unsound inmd and /02)er50n? 
nho though not so adjudged arc found hg the Court on inquiry, by 
reason of unsoundness of mind or mental infirmity to he incapable 
of protecting their interests tihen suing or being sued 

Persons of unflound mind or mentally Infirm— -Hj t>cct 4G3oI tlic hit 
Cole tlicpruMsiunsin Beets 440 tojG2 ottlut Code Mere (IcclarcdMulalioiulandis 
tospib in the ease of iicrsons adjudged (0 tc lunatics under Vet WJil oflSoS 
c r anj other lunacj law for tl e time being in for<e It was held tl at the pro 
M&ionsof sect 440 of the last Cole wereby that KCtion to be applied tolun-itics 
V\ hattiir might Im the meaning of the word guardian insect 440 when 
muni's were concerned it was held that there was no reason to Biippose that 
the legislature intended to alter or aficct the existing law intesi cct of the persons 
who alone arc entitled to bring suits on I el all of the estate of a luuatic Tho 
j iTsoii dcuominatcd gUardian must mean the person who is I in self cuinpctent 
to sue V. guardian « f the person onl) of a lunatic has no r „ht to I ni ^ a suit 
III respect of the lunatic s estate The manager oHl e estate is tlie j erson to do 
so thougli under sect 140 a jerson other tl aix the guardian i f the estate could 
dso sue with the lca\ of tl c Court (1) 

Sect 403 of the fast Code apj bed in terms only to those adjudged to be of 
unsound mind and tlerefore in other eases of unsoundness of mind a next 
friend or guardian could not be aj pointed under Chapter X\XI (2) lie pro 
Msions ho\\e^e^ of that Chapter were held not to be exhaustne and the Courts 
to ha\e an inherent power to act m the interests of justice Though a j erson 
alleged to be a lunatic though not so found might appear either m j erson or 
t hrough a vahil (3) if it was held that a person of unsound lumd w as n t entitled 
to sue b) a next friend or defend bj a guardian until he had licen adjudged to be 
i lunatic serious failure of justice might result (4) Where therefore a person 


(1) BaiDmlii HiraUl 23 B 403(1603) (3) Una S nilari v Rflinji Hollar 7 0 

24'» (1381) 

fJ) See Nahhu KJ an f S ta "0 A 2 at 
IP 4 <1 (ISO ) Kadala Redd v Ivaiis 21 
M jOl at j o07 ( 1 jO I ) w hero aUo it is 


{1&83) 
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^>‘is admitted or was found io be of unsound mind, although he had not 
been adjudged to be so, he should it wis h<’ld it ^ « 1 " 


• _ ^ ^ uci lut, pUbUU 

IB ijuestion was or was not of unsound mind, and in the case of a suit instituted 
by a next iriend whether the suit was for his benefit (3) It will be observed that 
the amended rule gives effect to these rulings, and the preceding rules aie made 
directly applicable both to adjudged and non adjudged lunatics The rule also 
includes the mentally infirm so as to cover the case of a person incapacitated 
from protecting ins interests by reason of his mental weakness or of his being a 
deaf mute 

$434] 16 Nothing in this Older shall appl^ to a Sovereign 

/o/ Princes and Pimce or Ruluig Chief smng 01 being sued 
in tlie name of 3 ns State, or being sued by 
direction of tlie Goventoi Geneial in Council or a Local Goveiii' 
ment in the name of an agent or m anj other name, or shall bo 
construed to affect or m any way derogate from the provisions 
of any local law for the tune being: in force lelafing to suits by 
01 against minors or by or against lunatics or other persons of 
unsound nuiid 

Princes and Chiefs —Sect 464 of the last Codt, which this rulcreplacts, 

V, 19 substituted for the former section by sect 63 (e), Act VIII of 1890 The 
former section ran, after the word "name, ’"andwoMm^ttiscete 442-462 
to any minor or jierson oj unsound mind for whoso person or froperiya guardian 
or mar ager has been appointed htjlhe Conti of )Yards (3) or by the Cml Court under 
any ciul law 


pumtci] out that it nas \tT 0 ngI 7 aasuoicJ ui 
Narvjaiia t l\xshiia S M 214 217 (1885) 
Out aiij fiiulor cooIJ obtAia an acljudicAtion 
m 1 itucy the fact bring that only certain 
fapccilictl persons can idotc tn the matter 

(1) ^abhu Klun v Stla 20 A 2 fI897J 
VcnVatiamanalUmbliat v TimappaXlovappa, 
jr.jf 132(1801), Kadala IleilJi r Vonsi 24 
M OOl (l&Ol), FronfuLhnim Dinanatb t 
liai L-idior, 23 It C. 3 (1803), where aaalw) 
m t) c first and third cases citid, it u pointed 
ft\iV tlw,V thtt mlo as to neat fmiula in 
rnglanl is no longer that state*! tn tho 
pawugoof Pani» II 8 Chancery I’mclicr, dhtcli 
waA rclio I on in IbUram inant 1 Vitlal 
Joxlii nil W6(188>) In Kir^unut Jhiim 
ikram « ifo lu J5o)aIji, 13 JI 137 (1S9I) 
il e iiiati* r HAS (pK'riiti IH" Ic 7ul Oitta i 


Bidhumukhl D«i, 33 C lOM (lOOC). 
Lakh}a Pas}a t» ITnia Kaolo 14 0 U V 
1>0 (1900) 

(2) P/nnoukhram Dinaiuth t Bat fAdLor, 
23 B C53 (1809) 

(3) 6ea Sanku V PutUnuiu 14 U 2s », 
293 (1690) , Berea/orJ t Baniasublu 13 B 
197(1880), Uhoopcculfo \aram t Haroda 
IVosad, ISC 500 (1691). Burawar anj r 
Shodvt ShtLar, 17 C C68 (I6S>9). Ouie*U 
Chun Ur v Gelam Modaplu IOC 89{I»S8) 
Whero a suit was hroogJit bj a nunaiif 
under tho Court of Uot^Uand it uos obiecle 1 
tliat io Jiad no aulhority to the IViry 
Council nfiiscJ to tnUrUin iho wbjcctioii 
on ap[Kil Hurdoy Narahi t I lolrr 
I’lrhadi IOC n2fl(l^«l^ 


OUDER XXXIII 

bij Pau^)crs 

1 Subject to the following proii^ions, in) suiti> iiuy be 
Suits cuj be instituted b) a pauper 
in forma paupctis Explanation — V pu’son is i “ piiuper ” 

when he IS not po5,sessed of sufficient means to enable him to 
pay the fee prescribed b) h\\ for the plaint m such suit, oi, where 
no such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessar) wearing 
appiiel and the subject matter of the suit 

“ Suit ” " Instituted ’ —It was UeUl that the wording of this and tk 
)iil> kmJ of application contemplated by the 
■ • insUtute a Miit(l) Iht word instituted 

^ night It was bowcNcr lie) I in the case last 

cited that a Court bad power to allow i suit instituted intlioordinar\ form to be 
fi I ric I tM forim jiattjvm (2) It has been bcid that an order to gi\ e security 


po«pc»t»(4) Older XLIV j/ost proMUes lor pau^icr ippcais ana as lo uoi>a 
appeals lu/orMO poujicrjs sec notes to that order Sect 111 proMdes for the 
1 ,, ,n jniscellancous ] roccedings and the j ro\ isions of Chaj ter XXVI 


‘Pauper —The oulj (juistion is whether an aipluant is a pauiwr as 
defined m the Esplanation I person is not bound to trj and raise funds b% 


(1) bcQ a^uiucQt lu Thoiupson 1 Cal utta 
Tramway Co , 20 C JIO 3^0 (1893) 

(2) Ib foil ^irmul Cbaadra r llojal 
Nath, 2 t 130 (1877), R«t]i latil v Sal. 
haraDi,dU 013(1884) 

(i) Bai T^sni i llaTji\un ^atbu 3o 14 
415 (IJIl) 


(4) Doorga Clura i NiltoUUy Dossce o 
C 819 (18S0) 

(a) In re W ill of Dawulai 18 B 237, 239 
(1843) 

(f) Ourusaini t Kriahnabami «4 M 419 
(IJOl) 
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Jiiort^; vyn^ \m duiiiw (1) A llmdu lathtFif ttt Otli la nut i b ir lu i bun siujij 
18 V pauper to iiru\<5 Ins adoption , (J) nor docs a JiuabaiuU wcaltli preclude a 
«if«- suing ns a jiauper when she ciiinot olatm from Inm the jiHaris of firr^nig 
un the stnf (i) lu (ht caao of nunors tho Ilughsh pr ittuc (1) apj^itar^ to U. nut 
to allow i luinur to uustituto a suit through hw jit\t fnentl, unlcbs In, gnts proof 
not only Ih it ho is ImiLsclf a juui>cr, hut that the ne\t friend is a p luptr, an<I 
that ho c inuot get ui) bubstantml jicrsou to act as nc\t friend (5) rollowuig 
tliia piaUiov, the CakuUa High t^onrt allowed a suit to be brought m /own 
jjauptna by a next friend who was aUo 4 pmi>cr (G) The qncbtiou whether a 
minor aught sue as i paupir by a next friend who was not i pauper was not 
decided 11 ) tint case, but tho right was buhscquently ullirmcd by the ^fudras 
High Court, (7) wlueh held that tho Hughsh practice to the tontnrj was cot 
jUbfihcd hj the Code Iho Code docs not exclude persons holding a fiduciar) 
eh ir leler, and therefore an executor or administrator can sue ni/onjtdpaupirts (?) 
It has been held tint there is no ucnssity for an inquirj whether an ilitjjed 
leprtbtntatuo of an admitted paujnr is a piujKr or not, and that the Court, 
if b itis/« d fh It he IS the legal represent ifiu, should admit him to c irr) vu tk 
suit (G) liut the Hombay High Comt has disigrced (10) Ihe eon Iitioii'' of 
pauimism uo dilltKid (o) when the plaint toqmrib a eourt fee, mil (h) when 
non li re quind In i itlur casu tho dice t of piui>eri5in is the '>anii Asic^ards 
thu first case the nuasuru is the sum requirnl to ]ny tin fee on the ]<lamt Jn 
tlio Si Loiid c ise its lu*> is the nuaburc 'ihe intention m loth cases is the s line, 
\U to Ilx a certain sum*— in one ease the fee on the i>I iint, and in tho other ease 
Hs 100, and to proMiIu that if the {ictitiuncr has not this sum at his di'«]ie)*d, 

ho will bo exempt from eourt fees (11) t*o i)ro]»crt^ idniittcdtobe thcproj'ert) 

of tlio petitioner is not tho "subject initlir of the suit, ’ ilthough clmucd m 
the jH iition (12) Ihe eonchidmg i«>rlion ol the lAplaiiation, otlicr th m ins 
iu(«.b''ar^ we irmg ijipurd "t ti , do not go'irii its first i>art (13) 


Formerly cxcoptcd suits. — •UmUr t<t 102 of the last Code a paujx.r 
eould not 8110 to reeo'er conijicnsatioii for lu-s of eiste, )i1h. 1, slandir, abuMie 
hingii ij, or assiult llio suits exetjiUd Were strietly limited to tho-t nnii 
turned Winro it wa8 argUed that Chapter XXVI of tho former Code was 


0) Vi->lAiif» < 1 rill li?iaiui)ii 3 M 3^0 
{ls8t) (lutiiiaUbhid in Iv>[in Ucu r JUtn 
JJ \ .J7(iai0) 

(JJ tliulto lUm Tirtiri IVliti iMf •> l» 
J?um Kc , “111 iSii n, Isjl 
(3) I^WiiiiLit. i itiliuii r, b II ''iiU Hi, 
Hiu . isn 

(I) s oLiulbliU 10 ir J1 

\*.ukAtiiuvtAvi>jai VcJiuiWHt aM 3 

(Ib81) 

( 0 ) Ui,UupiiuiK-u I Inwonoiuuji, it H 
L, a 3*J <1873) 8 c nl^o t Muttjr 

J.ill. lull II, 41>0(ISil) 

(7) tiuUU»4ra%>>>a t Vihruiina, J M 
I (I88I) V* lu i-^Miuiit st t it# I » rM"*! 
fii lid iiulr'i <u r 

(S) /n r» I! 11 7 \I J *0(1881). /nit Mill 


III l>»wMlia», is a 3J7 (1&J3), Ii*r 
lulciMciaiK lir»tiitid,ttn 1 Viiii l’r,iioUa(o 
O 10 r J1 Olilidlt UbU.lt, 1 I h 013, 
l> C IV S7, 83 

(») lU'ur-im Dsi.* J 1 * 

Ml*. .0 <lSCa) bill fci-o /'• re 
18 il ..J7 

(W) iUiwji Itdiji « KIwiiJko *>'> •' 
i 7 U (lall) 

(11) DuufUNullM Malli.i‘rn,JOJ* 

.VJ (ISSO). in Hbkli It is *>Uiro«»lcJ tbul Ibi 
uurdioj «l Hio Miiiuii luiobl b« siiKa 1 M 
I)ul SCO I'ulinaUl i IVwsabbo^, 31 I*- 
(IWiV) 

( 12 ) Ib 

(13) hfbJiaUl r Mill I-*'-. 

(ItH) 
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iui4.uJi.ll t« aji^ly 01 ) 1 ) to 8UU« lor tin, culorc-'mcnt o£ ^Kf^oual claims, and 
(Itcrcforc Uut to amts utulor the Ileligious LudoMinculs Act, or sett 03J {now 
*JJ, US) ol the Code, it was held, that in that th iptcr, and particiilarl) in sect lOJ 
and the lotiiicr scctiuu corrcspoudiiig with r Z, iht iistrictiuiis on the liberty 
of the right to sue as a paujwr were cxincssl) prescribed and that tlic Court 
would ho adding to those rtstrictlonft if it held that a licrson <hould not be 
allowed to sue as a pauper when his suit is one that is brought under the Act 
lucntionL J (i) There arc, howc\cr, now, no excepted suits, as sect 102 of the 
last Code has not been re enacted The Special Coiumittce stated that in the 
light of the caM. law it was nnskading, so for as it suggested that a suit would 
lie for Iu^s of caste or abusive language, and the) saw no suflicient reason for 
withholding from a pauixr a right to suo as such in respect of defamation or 
assault 

2 Licry .»ppliL.ition for pciiui&siou to sue as a paupei 
contents of appUca- sUaii (.oiitaiii tlic particulais leqmrcd in 

uoa* icgutl to plaints m suits a schedule of any 

moNcahle ox immo\ cable piopcity belonging to ajyphcaut, uith 
t he estimated ^ aluo theicof, shall bo annexed theicto , and it shall 
be signed and \ciificd in the mannu piesciibed fox the signing 
and verification of 'pleadinys 

3 Notvsithstanding anything contained m these rules, 
Preseauuoa of »ppU- the application shall be picscnted to the 

MtioB. Court by the appbeant in pei-son, unless he is 

exempted from appearing in Court, m which case the apphcation 
may be presented by an authorized agent who can answer all 
inateiial questions relating to the apphcation and who nny be 
examined in the same maimer as the party represented by him 
might have been examined had such party attended in person 

Presentation of application — Where an applicant dies before leave is 
granted, the legal representative may present a fresh application or may institute 
a suit for the same relief which the deceased sought to recover if the right to 
suo survives m him (2) R 3 is imperative and a petition to sue as a pauper 
must be presented in iietson, unless the pauper is exempted from apjjcaring 
m Court under sects 132 133 anto(3) So where a jictitiouer was m jail and did 
not pieseut the petition m person it was rejected (4) and tin mere fact that 


(1) Guruiauii v Ktibhrta'Mni 24 M 419 cxomited Wasir un iiissa t nahiUaVib 24 

(1001) A 172 1-3(1J01) 

(2) loklit >Ioluin MauiUl t Salub Cbandra (4) It, 

Das, 33 C 1103(1900) («t) Burgos • Siddtn lO JL 193 (lS87> 

(3) Lx jiartt Vovgu Guru 4 0 II C R , ((,) Kishorce Mohuu v Gout Jlcave, 15 

A C J 9l (1SG7) Su a panlaiiabhin i« UP 193(1871) 
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as tlio p.iupei i attotnej, au orduiuy xakalulnainah not being huflacieut (1) 
If the applicant does not appear lu peison be may, under r I, be examined bv 
coinnnssiou 


406] 4. (1) Whe}e the apphcdtiou w m propei fomi and duly 

Examination of appb- piesented, the Court may, if U thinks fit, 
examine the ajyphcant, or Ins agent when the 
applicant is allowed to appear bv a^ent regarding the merits of 
the cJaim and the 

(2) Where thi ^ *d by an agent, the 

II presented b, npent. 

Court may order appU- applicant be examined by a commission m 
the manner in which the exanuuation of au 

comiDissiouft I > L ^ T 

absent witness may be taken 

Examination of applicant — It was beld under the correspoudmg section 
of the Code of 1859, that the examination refeued to is that of the petitioner 
or hi3 or her agent aud *hat at this stage the Court has no power to examine 
witnesses (2) Iho present rule also speaks merely of the examination of tlio 
petitioner or his agent If on the examination some of the grounds appear 
which arc inentioucd in tlie next rule then notices are to issue as provided in 
r 0 and they pave the way to the formal hearing mentioned m r 7, at which 
the question of the appheant’s pauperism has to he dclenmned Theproccedmgs 
under this (3) and the next rule are of a preliminary character, and a rejection 
under them is not as m the case of r 7, of a final kind and a bar to a subsequent 
application (4) 

The rule directs the examination of an applicant regarding the merits in 
order that it may be ascertained whether his allegations show or do not show a 
right to bue (5) The mere stateiucnta lu the plamt cannot be accepted ns the 
bote material on which a decision as to this question can depend , for if this Mere 
so the granting of an apphcation would depend not on whether the jiauper had 
m fact any merits to go upon, hut on the si ill of the person drafting lus petition 
and plamt, and the cxammation ns to the merits under this section would be 
buperfluoua (6) 


407 ] 
405] 


5 Tlio Colut shall leject an apphtation Jot pennibision to 
Rejection or applica- as a — 

(a) «7te»c it is not finincd and preacntcd „ 
111 the m inner prcsciibcd by ntles 2 and 3, oi 


(I) Ilhu^ubuct\ ( tiuauit 21 IV it 
50s (1874) 

(J) In Tt I irka>U Ojlia 2o M U 74 

(ia-() 

(3) The coflcr cilc 1 m luxl ih>(c 
a> IOj but Ibu a{ to be a tnulakc 

(4) Cluiltarinl Mis>> t 


<U1 ttlil 003, 

(5) 1\oLa lUijgaiiajata t Kokn \« tik iln 
cI>t)Ui>ali, 4 M 3^ 3.1(1882) 

(tl) Komrnkli ktli V b in lar N »tii -0 V 
-JJ, at JOI (IbJS) Xftwab lUliAd ir r 
Jlarw.1 23C T J oJ3{lJlO) 



Fl&STbCUSD. 

o 33 , r 5 


SUITS BY PAUPERS. 


1153 


(5) uherc the appheaut is not a pauper, oi 
(c) ulicrc lie has, within two months next hcloie the 
presentation of the application, disposed of auj 
property fraudulently or tn ojdcr to le able to apply 
for permission to sue as pauper, or 
{(1) uhcre his allegitious do not show a cause of action, or 
(c) if/icre he has entered into any agiccinent with reference 
to the subject matter of the proposed suit under 
which any other person has obtained an interest in 
such subject-matter. 

Rejection or application — llie pruvi^iious of tins rule, optrutuig as tlitj 
do m dciogatioa of tlie ordinary nglits of a litigant, must be construed strictly, 
and tlie cscrcisc of the Court s power to reject under this ndc is limited to the 
grounds spccihcd m the \arioui clauses of the rule itself (1) 

There are conlhctmg decisions os to whether an appeal docs (J) or docs 
not (3) lie from an order rejecting an application to sue as a pauper It has, 
however, been held m several cases (4) that such an order is subject to revision 
ds to limitation m the case of pauper applications, see below (3) 

Clause (d) m the last Code ran, ''that hts aUcgations do not $how a tiqU to 
suo tn sued Court " The concludiog words, sue in such Court,' lent some 
support to the argument that the paragraph referred to the jurisdiction of the 
Court, and not to Ihe cause of action disclosed m the application (0) It was, 
however, held that the words ‘ show a ri^ht to sue cannot be read as limiting 
the Court’s discretion to merely ascertaining whether ‘ the right to sue arose 
withm its jurisdiction, but have a more extended meaning namclj that an 
applicant must make out that he has a good subsisting cause of action cap-vblo 
of cuforcement m Court, and caUmg (or an answer and not barred by the law of 
limitation or any other law (7) This is now made clear in the amended clause 


(1) Chattarpal Singh t Raja Ram 7 A 
CGI, I 70 (ISSo), 7<r3Iahmood J 

(2) Baldco V GuU Kuar, 9 A. 120 (ISS^) 

(3) Secretary of State v JiUo 21 A 131 
1 1) (1808) SccSlonnerr Orde 2 \ 241 
atp 2i5 thequestiOBOl psup^tsia laaot 
a point in the cause , it is a mero matter of 
procedure, per Sir 34. Smith In ilnmtaran 
V Rosulan, 23 K. SGI. 3G6 (1001) it was 
treated as clear that uo appeal lay from an 
order granting leave to sue as a pauper 

(4) Chattorpal Singh v Raja Ram 7 A. 

GOl (1885), per Uahmood, J , 31ubamma«l 
Uusom V Ajudhia I’rasad, 10 A 4G7 (188S) , 
Secretary of State i Jillo 21 A 133 13C 
(ISOS), KoLa Rangaua^aka v Koha Ven 
katachclUiiati 4 if 323(1881), UchoDosr 
llohuutlUm 2t \V N 474 (lbJ8), Gopal 
tUaiidra r 'lialrj, s C W N "O 


(1903) under 8 115 ante, but not under the 
Charter Shaikh Babur v Gokhul Lull, 21 
W R 62ft87u) 

(5) S 4 Act W of 1877 Ultra s Limita 
tioQ Act 077 4th ciL , Jauardan Vitbal t 
Amat Slakatkr, 7S 373 (iSSS) [applKsUoa 
to 8UO A3 pauper death of opponent sub 
stitutioa of heirs] 

(6) Amirtham i Alwar 3IandJmm, 27 V( 
37 39 (1903) , and see per Iilahinuod J in 
CliatUrpal Singh v Raja Ram 7 Y GGl, at 
p 071 (1885) 

(7) Chattarpol Smgh v Raja Itaro 7 A 
001 (lS8u) h B Dulori e Vallaldas 13 B 
120 (1888) , Vijendra i Sudhendra IJ 31 
lJ7(189o). Itamrakfi ^atll e Sundar Xath 
^ A. 209 (1808) , Amirthaiu i Alwar 

27 M 17 (1093) 
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So the Court u-iil see not only whether xt has jurisdiction, (1) hut ^v}lcth(.r there la 
a right to sue or cause of action to be entertained, (2) and, assunung so, whether 
the intended suit is barred by res judtco/a (3) or limit'ition,{4) or whether i 
picnous application has been refused (5) Tic ifadras High Court in one casc,{dj 
and apparently the Calcutta High Court,(7) have held that if the petitioner shows 
a light to sue, the Judge should allow the api>hcation vnthout gowg into the 
meiits of the claim, the examination as to the merits under i i being merely fui 
the purpose of ascertaining whether the allegations do or do not show a right 
to sue, or cause of action ^Vhere a plaint in forma pauperis has been admitted, 
but tbe Court bolds that it has no jurisdiction, and returns the plaint to the 
plaintiff, It has no jurisdiction to make the plaintifi pay the couit fees (8) ^In 
agreement by a plamtiff, about to sue to r^eem a village, to pay bis vakd a 
lump sum of Rs ISOO, and ni default to realize it out of the revenue of the pro 
2ierty, was heU to be an agreement within the scope of clause (e) (9) Ko leave 
to appeal in forma pauperis will be given whero there is subsisting such m 
agreeiuent (10) 


1 6 IV/ieje the Comb i>ees uo leasou to re^eci the apphea- 

Nouce oi iay lor le* giouuds Stated in rule o, 

ceiwiog evideace of ap« it shall fix a day (of which at Jeast ten days’ 
pHcaat’s pauperism notice shall be given to the opposite 

pait) and the Government pleader) for receiving such evideuco 
as tht applicant may adduce in pioo/ of hjs pauperism, and fui 
healing any evidence which may be adduced m disproof thcitof, 


1 7. (f) On the day so fixed or as soon theieafter as may 

„ , , he convenient, the Court shad exanuno tho 

roce urea ear . ■\mtiiesses (if any) pioduccd by cither party, 
and may cvimme the applicant or Ins agent, and shall luahe a 
memorandum of the substance of their evidence 


(J) beo In re Gapga lla&s Adbtkiirco, 14 
\\ 21. ISl (1S70) la llrdhina Mo^co t 
Anund Cbundcr, 22 W II 120 (1874), the 
Ueftttdant waa licld on a^ipcal catopptd frooi 
raiaiog tho (lUCaUon ot jurisdicluxt , aad ato 
Uchar Humui t> Alia Bibi, 2J A 1J7 (1902), 
wlwro it wat heU Hut thoro was an catoppel 
to ohji-ctuis to iilamtin's ri.]ircsciiUthoiuing 
<ia a pau(icr 

(2) Vijcodra t Sudhindru, 10 M 107 
(IS05) 

(J) II 

(4) lb. , CliatUr 2 >aI Singh r 1 ~ija iUn, 
supra III ri* I'lUlJAh Oiha, 2S W It 74 
(Isrs), Churulco Churn r lldta XAratn, 

S (IS'jI) 

(^) Ijtshohur S ’i^h I Mot (shur lULsIif 


3 D N W (IbW)u ISJ 
(H) KoLa ItaugaDa^aka t IvoVa VeakaU 
ch»Ila{iiiti, 4 it 322 (1831) 

(7) Pobo Pas t Mtihunt llaiu, 2 t W' N 
471 IlhOS), where, at p 478, Uw Court lAid 
that tf tho Jud^o had cUted that the 
lions Old not show a right to suo it 
oxUcincU doubtful whether Uio Court eould 
inUrKroinrotixiun, Go) nl Clunidw e I 
Uiitry, saw x 70 (I£»U3) 

(Si Collottorwlihitnugint' JanunUn OB 
VJ0(IS!>2) 

( 0 ) Manohur lUiudwiidr* r L.vUhmau 
Mahadev. 0 1) 371 ()S»o) 

(10) lUmfa mi V. Jia;l Vi I Ink. 20 M 5t7 
(ItHHi) 
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(,■') The Couit bhall aUo hear any argumont IulIi the partita 
nuy dcaiio to offer on tlio question wlicther, on the face of the 
aj)|)hcatiou and of the evidcuco (if any) takcyi by tho Court jb 
htrem provided, the applicant is or is not subject to any of the 
prohibitions specified m rule 5. 

(J) The Court shall then either allow or refuse to allow fhe 
appheant to sue as a pauper. 

Examine — lliocxammatioumu^t l)ccoutluctcd by the Judge mperbua (1) 
-is from the second paragraph, and v .43 pre% lously held, (2) the cxaiuma- 

tiou is not limited, to the question of pauperism, but embraces all tho mattciH 
referred to m r 6, aiilc (3) Ihia paragraph enables the parties to argue the 
<lucstioii if thej so desire, but docs not preclude the Court, if no argmucut is 
udered, from coiuiideimg that question (4) If a new defendant he added, an 
inquiry must be made m the presence of such noer defendant (5) Scmlfe, that 
au order admitting a plaintiff to sue as a pauper made hy one Court becomes 
mcilectual uhcu the plamt is returned by that Court, and that it hccomcs tho 
dut} of the Court before which the petitiou is rubscquently presented to pass 
oidccs de «(9i(> on the subject (C) The inquiry into pauperism under this and tho 
previous rule takes place before any suit is m existence, for until an apjihcatioo 
to sue IS 4 paupcc is graDted there xs Uo plaint and coiiscqucntly no suit p) 

U to appeal and rex isiou, see notes tor 5, md as to icMiiw, notes to r I'j 

8. Where tho applicatiou is gi anted, it fehall be imm- [s 
pioMflurc It appuca- bered auU legistucd, aufi shall bo deemed the 
tloa ainUtted. plaint in the ouit, aud the suit shall proceed 

111 all other respects as a suit instituted the mduiajy manner, 
except that the plaintiff shall not be hable to -pay any court fee 
(other than fees pajable for service of process) m respect of any 
petition, appomtnient of a pleader oi other pioceeclmgs connected 
witii the suit. 

Admission of application - Whou au application is gnutiJ no ajipcTl 
lies (8) The order cannot bo set aside cither on appeal or niotiou bj a superior 
Court -If, subscquentlj to permission being granted it appears that the order 
has been obtained impropcrl>, application should be made to the Court out of 
which the order issued (9) Lioutation depends on the date of the application 


r u 204(ij07) 

(7) P«arXa NalU v lU I .07 

(ISbUJ. 

(8) Macataum v Kasulao, SJ A. JCl, 

tloOU 

(9) /»relvti,dfjoonuaa 7 W ft 48l3(l8G7), 
«a to whether the Propriety oj tte order can 
be questioned, if aud when Ihu case u ap* 
|Kaled aee ootoa to s. 


(4) ADUrthaia v Alwar ihiiuLLaa 27 if 
37 (1003) 

tSl r« Uur Chundcr Lahon S 1> Sum 
Dee 20lh3ui>, 

^61 gkiiiner t Orde, 0 A II. C It 225 

,1871) This case dislingutehul OB qutatiOB ol 
hmitation in KuharUl t Majathai 9 Bom 
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and not on the day when the application la granted and regibtercd, otherwise a 
Case might bo barred whilst the Judge is considering whether the application 
to sue as a pauper should he admitted (1) As to limitation in cases in which an 
application is withdrawn or refused, see notes to r 15, post There is no suit 
lu existence until the application has been granted (2) The exemption iioin 
liability upon that e\cnt only extends to the cases mentioned So a pauper 
must pay the proper stamps and penalty (if any) on a document on which he 
relies (3) 


s 4111 9 The Court may, on the application of the defendant, or 

Dis an erio Government Pleader, of which sewi 

days* dear notice m writing has been given 
to the plaintiff, order the plamtiff to be dispaupeied — 

(o) if lie 1 ^ guilty of vexatious or improper conduct m the 
course of the suit , 

(6) if it appears that Ins means arc such tint he ought not 
to ooutmue to sue as a pauper , or 
(c) if ho has eutered into any agreement \Mth rcfeieiiLC to 
the subject-matter of the suit, under wliioli any othti 
person has obtained an interest lu such subject- 
matter 


Dispaupering —If it appciis from facts that have been disuONcrcd after 
pcruussiOQ to sue in Joriiid pauperis lias been granted, that the apjhtant ought 
not to be allowed to contmue to litigate as a pauper, the remedy is by application 
Under this rule to the Court which made the order, and not by appeal or motion 
m the superior Courts (4) 

Is 414 ] 10 Where the plaintiff succeeds m the suit, tliu Court 

Costs where pauper shall calculate the amount of court fccs vluch 

succeeds. would have been paid by the phmtiif if ho 

had not been permitted to sue as a pauper , sucli amount abaii 
l)C recoNcrable by the Government fioni any party oidcrcd by 
the decree to pay the same, and shall bo .r fiist ciiugc on the 
subject matter of the suit 


Rights of Government —As to thu lucamng 


of the word " 


0 


(1) Vtna^aV DIu^Iq t Samrut, 411 II C, 
\ C J 39 (1S07) , S ct&niin Gower r 
ColukiutU Dutt, Maoih 174{lSl>i), in tko 
U»t CASc tbo npphcAtiou wm not »iloultc«l 
Until more tbaa voo }car after it wu prv 
ocnlotl. 

(,.) l>w»tka Nath V Madliavrav, lull 
(!&■' )> Jaiurdaii N itl al t laint Milud.-'* 

7 1 i.JdbbS) llm Kco tiiibiU 1 uUi> I 


PwotLa IruMd, DO V- W (lU07)(tli ro b o 

content lom I rutut-ding ftsswnorUw'*!! 

tton 1)03 been filoU) 

(3) Golam i Lkiam 10 U R S'*’ 

(•ij /r» rr KLodejiH)ai».ia 7 U R "J* 

(Inti?) , M to orJciw wiicna iwupcrall^^ 

wiUiOrnKU MotlaniUl^t KuicrSalol, I3 
D 40MIb*l) 
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nolia to next rule The Cro«n has a right to rcccue fees it the institution 
of e%erj suit It tcmporarilj foiegocj (r 8) its right in the n e of paupir 
plauitift?, asd thus places means in iheaitanda to proceed to judgment agvnst 
their defendants Without the fotbcaranco of Go^crnineut to insist on its 
otdiiiary rule, the suit in such n ease could not ha%c been brought or the mone) 
realized It 13 thereforfl rca«onablo that the Crown, m consideration of its 
gi'ing up its rights to these fees, should ha\c for their defnjal the first cliim 
on the proceeds of the pauper suit (1) The order should not bo a contingent 
one (2) The amount of court fees is a fust ch-Mge (3) on the subject matter (1) 
of the suit To enforce it the GoTcrnmcnt need not bring a separate suit, but 
can rcaluc the court fee from the propert} by proceedings in cxccutioa (5) Tlio 
rule 13 enabling, and tliough it indicates the manner m which the Cro\Mi may 
proceed to realize tlio debt, it docs not preclude the Crown or its rcprcsentati\c3 
from urging its prerogative and insistmg on its rights to precedence over all tlicir 
creditors (6) The period allowed to Gotemment is the ordinary period allowed 
for execution to an individual under the Luuitatioo \.ct (7) The section provides 
that persona who have been successful as paupers shall, so far as the subject* 
matter of their success is concerned, be liable to salisf) , out of whit they recov cr, 
the mount of the fees which have been for a tune, pending the decision of their 
suit, remitted to them But the Collector cannot sell the decree, that is, the 
whole of the plaintiff s tight m the decree, which he has got without waiting for 
the recovery by the plamtiff of that for which he has got his decree (8) An 
order under this rule for sale of properly lor the purpose of rcihzmg court fees, 
and a sale under such order, are ultra vtres and a nullity when, in fact, there was 
no jurisdiction in the Court to make the order (0) In addition to their being a 
first charge, they are also tccovwable from any party ordered to pay If tlio 
pauper succeeds, the fees pa) able to Government arc, under this rule, recoverable 
from the defendant (10) A defendant should not, however, bo made liable to 


(1) Cianpat Putaya t) Collector ol Ksnan, 
IB 7,9(1873), tho point bens decided [foil 
;r Collector of ^loncUbadc Mahomed Dura, 
2A 100(1879)]lia8Sincobeenmad8clc4rby 
the introduction of tbo words * shall bo a firat 
charge, ’ etc , which wero not in tho Cod© ol 
18 .j 9 SooPraolvrislo c CoMcclor ol Moor 
shedabad, ISW B 203(1871), Bamebaodn 
V pjlcbattanni, 7 M 43-1 at p. (1883J J 
Racbo Prasad i Mewa 1^1, 39 1 A 63 P C 
(1012), 34 A 223, 10 C W N 433, 15 
C T~ J 32" > 1'^ U B 212 , 22 M L J 
457 

(2) Sboslee Chum v Collector of ^itta 
gong. 13 W E I5o(1870) in which case, by 
reason of the form of the order, the Gorem 
meat could get nothing from either party nntil 
wMilat was delcnnmed, and the parties 
refused to eirry on tlio procceilmgs for this 
purpose 

(3) SeO JanVi t Collector of Allahabad, 9 


A 64 (1880), Putbia Valappil v ^cIot]l 
,\sMiiar, 25 M 733 (1902) 

(4) As to tho xacatung ol this teim, see 
Janbi V Collector of Allabahad, 9 A 64 
( 1886 ) 

(6) Bam Das v Sccrctaiy of state, IS A 
m (18910 

(6) Gayanoda Bala Dasseo v Butto Krulo 
Bairageo, 33 C. KUO (1906) 

(7) Collector of Beerbhoomo Sreehuny, 22 
W R, 512 (1874), Appaya v Collector of 
Vizagapatam, 4 U 155 (1881) , Venubai r 
C(aicctorofNasib.7B 552(1877), Collector 
of Broach V DcsaiBagbanatb, 7JI at p. 549 
(1883) 

(8) Jotindro ^ath v DwarL^ Natb, 20 C 
111 (1891) 

(9) BalwanlBaoe XluhammadUuiiain 15 
A. 324 (1893) 

(19) jetha MnklMad «. Golnj Joinip S B 
68S(lfMh 
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pay court fees ou any sum greater than that decreed against hun (1) If the 
pauper fails, these fees are, under the next rule, rrcoverable from the plaintiff (2) 
Government may Le deemed to have been a party to the smt, and therefore 
orders deciding any matter between Government and the party charged are 
open to appeal under sect 47, ante (3) Seer 13, poii 


1 11. ^Vhere tlie plamtifi fails in the smt or is dispaupered, 

Procedure where pauper or wJme tliesujfc IS imthdrawn or dismissed,— 
(a) because the swnvions for the defendant 
to appear and ansiter has not been seried upon lum in 
consequence of the failure of the plaintiff to pay the 
court-fee or postal charges {if any) chargeable for such 
service, or 

{b) because the plaintiff does'not appear when the suit is called 
on for hearing ^ 

the Court shall order the plaiuiiff, or any person added as 
a ro plaintiff to the suit, to pay the court fees which would have 
been paid hy the plaintiff if he had not been permitted to sue as 
a pauper 


Failure of suit — ^There has been some conflict as to tlie meamng of the 
word “ fails ’ It has been held that r 10 only appbes where there has been 
a contest, or else an admission of the claim which has avoided a contest, and 
refers to cases of adjudicated succeo* , and tliat similarly, this rule applies 
only to cases of adjudicated failure, and to the other cases specified as 
the pHintiS has been dispaupered or the suit has been discussed under 0 IX 
rr 2, 3, ante (4) It was held, therefore, not to apply where the parties wme to 
an amicable arrangement under which the suit waa to be dismissed (5) Ana 
where an appeal in^rwia paupem was withdrawn, it was held that no order coulu 
be made either under this rule or r 9, and that it was not open to the Court to 
order the respondents to pay any fees on the strength of any agreement between 
the parties (6) The last decision but one has, however, been dissented from J 
the Jladras High Court, winch has held that the words “ succeeds ‘ in th® 1^®^ 
rule and “ fails ” In thi«, refer to the ultimato deciaion or th® result of the suit, 
and not to the mode m which the decision is amved at , that it would be doing 
violence to the language of the section to mtroduce the wotda “ after contest , 
and that a pauper plaintiff is liable to paj the stamp-duty if his smt is diaiiuss 
inthout trial (7) A Tull Bencli of the Bombay High Court has more recentiy 


(J) Cliandrareka i> Secrefarv of Stat^ 14 
M 1C3 (1890) 

(2) Jetlia Mulcliand v Gulraj Jatfiip, 
S B 577 (1884) 

(3) Tanki i Colloctor of AlUhabad, 9 A 
Gl (I88C), Sccrctaiy of State V Bhagawanti 
13 A 320 (1B91) , SccTttaTy of Stale i 
Narajan 3 . B 448 4o0 (1011) 


(4) Collector of Kanara V Kriebnappa 15 
n 77(1890) 

(oj Chandaba p KuTcr Saheb, 18 B ‘<04 

18M) 4 , 

(7) Collector of Viaapapotani i Abuoi 
^.Lanm.2Ul 113 (1897) in^^hKhcnfcih^ 
4jutt Intorfcred under s. 022 (now 115) 
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held that where there is a withdr^w^tl the result of a coii)promi«c, the plamtiil 
does Qot succeed within the meaning of the last rule, but "fails” Mithin the 
mejniiig of this (1) The section hoa now been amended to include a withdrawal 
The terms of this rule are mandator), and it is obligatory upon the Court 
when It its dccrco to proMdo in that decree for payment bj the plamtiff 

of the court fees (2) The decision**, bowoer, ate conflicting upon the question 
whether where the Court omits to make in order, the Government may, (3) or 
uuy not,(4) apply to rcctifj the decree K 12 now declares the right of Govern 
luent to appl) Vii order under this rule 'imounts to a decree in favour of 
Government against the unsuccessful plaintiff for the amount of the court fees, 
and can be executed by attachment and sale of any property ho po->scsse3 (5) 
Tins and the last rule only deal with the fees payable to Government Costs, 
that is, costs of parties niter se against a pauper plaintiff might, it was held, bo 
awarded to a succcssfid defendant under Chapter XVIII of the former Code (6) 
\Vlicre a suit is mstilutcd by a nest Iricnd ou behalf of a minor, the latter 
IS the plaintiff It frequently is right to make a guardian or next friend liable 
for costs, but there aro also eases m which it is not proper to do so And it docs 
not ncccssatilj follow that because the «mt is unsuccessful, the next friend is as 
a iivattcr of course, to be ordered personally to pay t)ie costs (7) 

The origin of tho last penal clause of sect 142 of the last Code is to be found 
m sect 53, Reg IV of 1827, known as Elphinstono’s Code, where however, it 
IS made applicable to all plamtifts alike it was omitted from the Code of 
1859, but re enacted m that section with respect to pauper plaintiffs not for the 
purpose of cxemptuig them from paving costs to a successful defendant but 
because it was deemed ncccssar) to provide a special protection to defendants 
against being harassed by persons who txinjpothesi arc not likely to bt influenced 
by the fear of having to pay cost« (8) It has now been altogether omitted 

12 The Goiernment shall hate the right at any time to ajyphj 

Government may apply to the Cowl (o male ail Order Jop the payment 
for payment of court qJ cowtfces Wider rule lO OT rule 11 
fees 

“ May apply ” — See note** to last rule An order passed on an application 
by Government under this rule for payment under rr 10 or 11 of this Order u 
under sect 47 and appealable (9) 

(1) Secretary of State r Bhagiratbibai Govemment is not a party to the suit 

31 B 10 (1006) , and see Secretory of State (6) Jwola Salioi v Mosul Khan 26 A 340, 

, hiOrajon Balkrishna 29 D 102 (lOW) at p 318 (IJW) as to order for payment 
Secretary ol SUto i '^arajon 35 B 415 where tho Court has no jUTudiction, see notes 
(1911) tor6,antf 

(2) Scentory of State v Bhagwantt Bibt (C) Jetho Mulehand v Quiraj Josrup 8 B 

13 A 326,329(1891) 577 (1854) F B 

(3) Collector of Ksnara v Ivrishnspp# 15 (7) Bnjessureo Dossu f KjsLcirc Do * 25 

jj 77 (1890), Collector of Ksnsra r R 316(18*6) 

Ratnhliat, 18 B 454 (1893) (8) Jeths MuUhnrjd v Gulraj Jasrup 8 li 

(4) in r« Secretary of State, 2 C, L. R> 461 577 at pp 680, 5sl (I8»4) 

(1878) Shusti Churan v Kannar Ati 1 (0) Secretary of State t ^ rj j, J 

'5home, 266 (1878) on the ground that 44$()91l) 
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13. All matters armng between the Government and any 
Government to be 'paiUj to the suit Under rule lOy rule 11 or 

deemed a party yule 12 shall be deemed to he question arisinq 

between the faities to the suit within (he meaning of section ^7. 

“ Between the parties.”— See atUe, note to r. 10. 

14. Wheie an order is made under rule 10, iule 11 or 
Copy of decree to be rule 12, the Court shall forthwith cause a cofy 

sent to Collector qJ decree to he forwarded to the Collector. 

413.] ; 15 . order refuMJig' to allow the applicant to sue as a 

Rsiusai to allow appu- Pa^per sliall be a bar to any subsequent 
cant to sue as pauper to application of the like nature by him m 
bar wtsequent application respect of the same right to sue ; but the 
0 e na lire. applicant shall be at hberty to institute a 

suit in the ordinary manuei in respect of «5np]} nVlit. provided 
that he first pays the costs (if any) 
and by the opposite party in opposiLj, 
to sue as a pauper. 

Bar to subsequent application. — There must be a “ refusal.” Therefore 
the rule does not apply where the Court has not passed such an order, as, for 
instance, if it returns the application to have the question of pauperism^tried 
by a Court of concurrent jurisdiction ; (1) or strikes ofi “ for the present the 
application for default by non-appearance Under such circumstances tlio 
application may be renewed (2) The provisions, moreover, of this rule do 
not afiect the riglit of a person against whom an order of refusal has been made 
to obtain a review , and an order under r 7, refusmg leave to sue as a pauper, 
IS subject to review under sect 114 (3) Assummg, however, that there is an 
order wUrck v*. dual, the bas under tlwe rule, bemg oub to jurisdiction, a Court is 
competent and bound to take notice of it at any stage of the suit (4) ^ 

On the rejection of an application for leave to sue as a pauper, the o > 
course open to the applicant is that dedared in this rule, viz. to mstitu o a 
suit in the ordinary way, and the date of the institution of that suit for lo 


(]) SkiQncrv Orde.GA H C 225(1874) 

(2) Bhoj Siagh v Koomter, 3 Agra 

Itlisc 1(1863), as to whether an unsuccessful 
application to sue in Jorind pauperw Is a 
demand by way of action, sec Ranee Khaioo 
roonissa v Ranco Ryecsoonissa, 2 I A 235 
(ISTI) 

(3) Adarji Eduljt i Manikji £dulj>, 4 R 
414 (1880) [but as lo tho application bring 
accompanied by copy of judgment, etc, see 
Wajid Ah t Nawal Kislicrc, 17 A 213, 214 


3)1, Ranchod Morar v Bcr^nji hdulji, 
I 80, 00 (1894)] in which it was also 1 e d 
both the appbcations were made w 
ect of •• the samo right ” to fu J , In n 
i Umasundan, 5 B L R App - ^ . 

Thujh the Court interfered under s. 15 of 
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purpo*^ ol hmil'ition is tlic -icttial date tlicrcof, and uot the date when the 
application to sue as a pauper was made (1) when lca\o to sue as a 

pauper ha\nn^ been granted, the applicant is dispaupered (2) Tlie rule docs 
not expresd} pro\ idc for tlic css© of withdrawal bj the petitioner of his applica- 
tion for lca\c and pajment bj him of the court fees It ha*', however, been held 
b) the Calcutta Iligh Court, (3) dissenting from the opinion of the ^Ulahabad 
High Court, (4) that if an application for leave to sue as a pauper is made, and, 
upon the defendant opposing it, the applicant puts m the proper court fee and 
a^ks the Court to treat his application asa pUmt, the application diould be deemed 
for tlic purpose of liinitation to be a plaint presented on the date on which it was 
filed 

Costs incurred. — Uthough this rule makes it a condition precedent in the 
institution of an ordinary suit bj a person whose application to sue m /ormil 
paupens has been rejected that he should first paj the costs meurred by Gov ern 
ment, the suit ought not to he di«mis.cd for default m pajment of such costs 
when no demand for the pa} ment Im been made either on behalf of the Govern 
inent or by the Court (*5) 

16 The costa of an application for pcimissiou to sue as a [s t 
pauper and of an inquiry into pauperism 
** shall be costs in the suit 


(1) Keshar lUmchaadra v Kruhaarao (3) jAnaVdbarj SuVdI v Janki Koor, 23 C 
Venkatesh, 20 I) C03(180o), NarainiKuar 427 (1900), foil Skinner v Orde 2 A 241 
e Maktun Lai 17 A C2a(lS9j), Aul>Iio>a (U79) P C 

Churn o Biaacsswari, 21 C A89 (1337), (4) Abbui Begam r Nanhi Begam, IS A 

Kesharlal v Maj-abbai, 9 Bom I R 20* 200 (1890) 

(1907) W Mrinalinit) Tinkauri 10 C W N Wl 

(2) Naraini Kiur r Vtakban Lai 17 A (1912) 

’•20 (18Jj) 



ORDER XXXIV. 

Suits relating to Mortgages of hnmoiealle Property. 
1 Subject to the promsio, 


an niieiest 


Parties to suits for i, r 

foreclosure sate and tllBTlQM Oj /■ < 

redemption (q am suit 1 elating io the mojtgoge 

Explanation —A puisne moitgagee may 
for sale without mahmg the prior mortgagee a Zhs’eauml 

a fnoi moitgagee need not be pined in a snit to redeem 3 
mortgage 

Mortgage aurts -tub Order IS tokon(w.th the 
winch arc new) from sects 85-90, 92-94, 96, 97 of the j^ot.both 

Act (IV of 1882) E U 13 0 provision analogoM to sect 100 f * 

dealing with charges Certain amendments cheSy by „t 

been made, to which notice will be drawn T ) l,- j occasioned 

this Order was stated to ho that hitherto some ^ of the 

by the co existence of the provisions of the TrnMfer o f „( this Order 
Code in regard to execution in mortgage suits The ‘““'P , with 

in the Code would it was said be welcomed by ““ “ „pphcabiUly 
the almost endless controversies which have 8 “^’''“^° j jale'^undor the 
of the provisions of the Code to the cnforcennint of d^ces^^ 

Transfer of Property Act It was considered bo dealt 

execution in mortgage smts— that is. questions p introduced to give 

with in then entirety m the Code, and this mentioned of 

eSeot to this view As a consequence of this the andaportion 

the Transfer of Property Act asalsoscct f “pedule The general 
of sect 100 of that Act, have been repealed by the Code apply 

effect of this order, therefore, is that the P unless there bo some 

to mortgage smts and the execution of mortgage Uni m 

special exception to the contrary It has ^et ,3 that the Original 

corporation of these sections of the Transfer ofPr 1 J j^nt practice based 
Side of the Calcutta High Court should diMard any ■ d ^ ^ pjen fall) dealt 

ontheoldproeednie(l) The sobieet of this Order has alrcany ^ ^ 

(DSaratv N.teip.ol, 37 C J 07 (lOW) , and K. Umloel- Cmnd . Sami 33 C 9 ( 
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with by Dr IlashBcliarj Ghose in bis work on mortgages And by Mr II 8 Gour 
m his Law oI Transfer m British India It w not necessary, tbcreforcj to go 
o\ei the same ground We therefore content ourscKes with noting the omend* 
ments and additions cficctod by the present Code 

R 1 13 taken from s^t 85 of the IVansfcr of Property Act, but after tbc 
word “ interest ’* substitutes, in heu of the words “ in the property comprised 
in a iuorlyagc," (1) the words “either tn the tnorigage sccuruy or m the ngh of 
rcdcmj4ioti ” The lotmcT phrase, “Ilaaing an interest in the property,” etc , 
has been the subject of numerous cases, winch will he found collected in Mr 
Gour B work It was proposed to add at tho end of the first paragraph of the 
rule tho words “ and the decree shall not bind any person not so joined ” Sect 
85 of the Act contained the proxiso following ‘ Pro\idcd that the plainUjJ 
has noltce of such xnlcrcst" It was pointed out that this proviso had gi\cn 
rise to certain doubts which it was sought to remove by substituting for it the 
words cited with a view to making it clear (2) that a person not a party la not 
bound bj a decree It has been recently held that a mortgagee who is made 
a defendant, and who omits to set up a mortgage is barred from suing on such 
mortgage where in consecjucncc of his omission the property is ordered to be 
sold free from the mortgage which had not been pleaded (3) As regards the 
former proviso it was said (4) that the proviso bubordinating the obligation 
to jom, to notice, was unncccssat) and misleading For, m the absence of an) 
discrimmating equitj affecting the right of cjcluded interests, jt was not dear 
what object the proviso was intended to serve Could it be supposed that if 
tho plaintiff hod omitted to join a necessary party because he had no notice 
of hi8 interest, then his interest would be differently affected to what they would 
be if ho was excluded even though the plaintiff did have notice of his interest t 
Notice may sometimes affect the question, but it does not olwajs do so Tho 
proviso has now been omitted, but the proposed addition has not (probably 
as being unnecessary) been made It bas been held that a son m a hhtakshara 
joint family is a person having an mtirest in the mortgage and is a necessary 
patty (5) But in a suit for sale on a mortgage where the defendant mortgagors 
wtre the managing members of a Mitakahara Joint family who m that capaevtj 
had purchased the mortgaged projicrly it was held by tlie Allahabad High 
Court that the famil) was sufficiently represented by them and that the suit 
would not fail through non joinder of tho other members (6) The Calcutta 
Hi^h Court has recently dis<!entcd from this holding that Under this rule a 
mortgage •‘Uit brought b) the laria of a joint family without making the 
other members of the familv irarties is Hot nnmtainable (7) It has also been 

(1) Seo Jaggeswar I>utt i> BbaUin Moban (6) llaril>alc Muaman 34 A 549 {1912) 

Mitra.33C 425 (1905) Madanijilv KiahanBingh 34A 573(1912), 

(2) Cl Itam Aath list *> Luchsuo tUI ct jOxltau IVaaaU v IJat Santo S3 A 272 
21 A 103 (1899), Ram Tarao Gosnami I (1911) 

Ranjeswar Malm 11 C. W N lO'S (1907) (") S dl rawarilVo^adt Dharanijitl\ara n 

(3) I>al]uKr)«linamat tnnangara Qiarlar 19 C L J 437 (19)4) p 440 following 

SO M 353 (1907) Lala Surja Rrosad t Golab Clmnd 27 C 724 

(4) II S Gour, Law of Transfer m British (lofioj J^senting from Ifari Lai c Jfunmao 
Inda Notes to sect $5 of Act 1\ of 1882 Kxmvar an 1 Madan Lai t Kalian Smgli, 

(5) Biswanath i Jagdip. 40 0> 342 (1912) tuprii 



ORDER XXXIV. 


Smts relating to Mortgages of Immoieahle PiO'perty. 

1 Subject to the j)roviS 2 ons of this Code, all persons having 
an interest either in the mortgage secunty or in 
foiechsuie ° sa/e and the Tight of redemption shall he pined as parties 
redemption relating to the mortgage. 

Explanation — A puisne mortgagee may sue for foreclosure or 
for sale without making the prior mortgagee a paily to the suit ; ana 
a prior moitgagee need not he pined in a suit to redeem a subseguen 
mortgage 

Mortgage suits —This Order is taken (with tho eiception of rr ^ ®nd 11 
which are new) from sects 85-90, 92-94 96, 97 of the Transfer of 
Act (IV of 1882) B 14 IS a provision analogous to sect 
dealing with charges Certain amendments, chiefly by way of » 

been made, to which notice will be drawn The object of the mtio uc 
this Order was stated to be that hitherto some confusion had ^een occasiou 
by the CO existence of the proMsions of the Transfer of Property c an . ^ 
Code in regard to execution m mortgage amts The incorporation o 
in the Code would, it was said, he welcomed by every one who is , . 

the almost endless controversies which have gathered round the 
of the provisions of the Code to the enforcement of decrees for sale unne 
Transfer of Property Act It was consideied that the 
execution in mortgage smts— that is, questions of proixduTe—s 
with in their entirety m the Code, and this Order has been m of 

eSect to this view As a consequence of this tho sections above 
the Transfer of Property Act, as also sect 99 (as to wboh, ^ee r 14), i 
of sect 100 of that Act, have been repealed by the fifth schedide jy 

efiect of this order, therefore, is that the ordmaiy provisions o some 

to mortgage smts and the f eject o£ the m 

special exception to the contrary It has been sa . . tije Original 

corporation of these sections of the Transfer of Proper J c ^j^ctico hased 
Side of the Calcutta High Court should discard fully dcall 

on the old procedure (1) The subject of tins Order has already been fully 

(1) Sanit e N.lirip.et, 37 O 907 (1910) and see Amlook Ctond v Sarah 3S C 911 (191 ) 
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R 1 13 tftkcn from 8(:ct 85 ol the Tt-wislcr of Property Act, but after the 
word “ interest ” Bubstitutcs, m lieu of tho words “ in the properiy comprised 
m a moTiyaye, ’ (1) tho words “cil/cr in Oe mortgage security or m tie ngU of 
redemption The former phrase, “ IlaMng an interest in the propertj, ’ etc , 
has been the sulijcct of numerous eases, which will bo found collected in Mr 
Gout's work It was proposed to add at tho end of the hrst paragraph of the 
rule the words ' and the decree shall not bind any jicrson not so joined ’ Sect 
85 of tho \ct contained the proviso following ‘ Provided that tic plaintiff 
has tioltce of such interest " It vvis pointed out that this proviso had given 
rise to cert iin doubts which it was sought to remove hy substituting for it tho 
words cited with a v lew to making it clear (2) that a person not a party is not 
bound b} a decree It has been recently held that a mortgagee who is made 
a defendant and who omits to set up a mortgage is barred from suing on such 
mortgage where in consequence of his omission the property is ordered to be 
add free from the mortgage wliieh had not been pleaded (3) As regards tho 
former proviso it vras said (4) that the proviso subordmating the ohligotion 
to ]om to notice, was unnecessary and misleading For, in the absence of an} 
discriminating cquit} affecting the right of czcludcd interests it was not clear 
what object tho proviso was intended to serve Could it be supposed that if 
the plamtiil had omitted to join a necessary party because he had no notice 
of hiB interest, then his interest would be dificrcutly affected to what they would 
bo if he was excluded even though the plaintiff did have notice of his interest t 
Notice ma) sometimes affect tho question but it does not always do so The 
proviso has now been oinutcd but the proposed addition has not (probably 
as being unnecessary) been made It has been bold that a son in a Mitakshara 
jomt-family is a person having vn interest in the mortgage ond is a necessary 
patty (5) But in a suit for sale on a mortgage where the defendant mortgagors 
were the managing merahers of a Mitakshara joint family who in that capacity 
had purchased the mortgaged propertv jt was held by the Allahabad High 
Court that the family was sufficient!} represented by them and that the suit 
would not fail through non joinder of the other members (C) The Calcutta 
Xlvgh Court Uaa reeeutl} di«scnle«l from, this holding tba.t under thu tula a 
mortgage suit brought by the harta of a joint family without making the 
other members of the family parlies is not niamtamable (7) It has also been 


(1) See Jaggeswar Dutt v Bbuban Moban 
Mitra,33C 425(1900) 

(2) Cl Ram Iiath Rai v Luchtnan Rai 
21 A 193 (1899) Ram Taraa Gos«aroi t 
Pameswar Malia 11 C W N 1078 (1907) 

(3) IValluIvnshnamat tnnangara Chamr 
30 M 3a3 (1907) 

(4) H S Gour, Law of Transfer m Rntuli 
liiliA Notes to sect 85 of Act IV of 1882 

(5) Bisnanalh v Jagd p, 40 C. 342 (1912) 


(6) IbrlLalv Munman 34 A 549(1912) 
MadauLalv KishanBingh 34A 572(1012), 
cf Kishan I'rasad v liar Nara n 33 A 272 
(1911) 

(7) S dl cswatiProsado Dharan j tNara n 
19 C L. J 437 (1914) p 410 following 

Surja Prosad v Golab Chand 27 C 7"4 
(1900) dihsent ngfrom Uari I,al« Munman 
Kunwar an 1 Madan lal i K si an Smgli 
ispra 
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held that the eScct of an intentional non joinder of a subsequent mortgagee m 
a suit on a prior mortgage would not be the dismissal of the suit but 
onlf of so much of it as relates to property affected by the subsequent 
mortgage (1) 

Even if the non joinder as a patty defendant who ought to have been made 
a party to a suit for sale on a mortgage is by itself a defect fatal to the suit, 
such defect is cured if the Court actmg under 0 I r 10, sub rule (2), adds such 
person as a defendant (2) 

Tho Explanation to r 1 J9 new There were a number of decisions on 
the question whether a prior mortgagee was a necessary party in a suit to enforce 
a subsequent mortgage, a question the determination of which depended upon 
the meaning to be attached to the word “ property ” in sect 85 Was all that 
was involved in the puisne mortgagee’s smt the eqmty of redemption, in which 
case the prior mortgagee not being mterested therein need not be joined, or 
wis the interest invohed something mote than the equity* in other words, 
the mortgaged property subject to the rights of the prior mortgagee, in which 
case the latter was a necessary party This question has now been settled by 
the exclusion of tlie ambiguous word “ property " m the body of the rule and 
the addition of the Explanation, which rcino%cs the doubts which have arisen 
from tho conflict of authorities on the pomt 

In r 2 (c) the words “ if so retired ” have been added before “ retransfer '* 
Tho special Committee stating that according to Mofusil practice a retransfer 
was not ordinarily reqmrcd, and being of opimon that this practice should not 
be altered It has been held that a Court passing a preliminary decree in a 
mortgage suit under this rule has no power to award interest at other than the 
contractual rate up to the time fixed for payment unless for some legal reason 
it sees lit to interfere with the contract as to the rate of interest (3) 

The same Committee as regards r 3 omitted a proposed provision as to 
the defendant paying money to the plaintiff, considering it better that in cMiy 
case he should pay into Court Clauses (o) and (6) of the same rule are neii , 
as are also the similar clauses m ir 5 and 8 B 5 (2) deals with an application 
by the plaintiff only The concluding words of sect 89, “and thereupon the 
defendant’s right to ledecin and the security shall both be pxtmguislied,” ba'cs 
been omitted 

Clause (3) of r 8 appears to be an addition The question winch maj be 
raised m connection with this rule, whether one suit for redemption has tho 
effect of barrmg a second suit for the same relief, has already been dealt mtlu 
Sec notes to sect 9, 0 II r 2, sects 11-14, and Index. 

R 9 IS new. It is a recognition of existing practice and lemedies, and is an 
oba lous omission m the Transfer of Property Act 

So also IS r 11, which has lieen inserted m compliance with the Biiggtstii n 
of the Privy Council (4) Tins rule was m the Transfer of Property Bin» 

(J) Alam Singh t- GoUI Singh. 15 A 484 Singh, 3C A 220 (J014), Ramesvrar Kotr 

(J913) V Vahomed Jlehdi, 2(1 C. 30 (JS98) 

(2) Kundan IjiI i 1 aqir Chand. 37 A. 75 (4) Gopi Namiu Khanna »- Bahu 

(lOW) liar, 32 1 A J23(10a’l). S inikra KcJdur 

(3) llajuaiila Iviiniiar t Shuiii \arjio t isuhhiali Ko indaii «4 JI J T -8(191-) 
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%\As otiuttcd by the Select Comnuticc m that Bill OQ the ground that it ought 
to find a place m the Civil Procedure Code 

The third paragraph of r. 13 has been amended 

2 In a smt for foreclosure, if the plavihff succeeds, the Court 

Prclimincuy decree in shdll JiQSS fl dccrCC'^^ 

foreciosurc^uit ordering tiiat an account he taken of 

what Will he due to the 'plaintiff for principal and 
interest on the mortgage, and for Ins costs of the suit {if 
any) auarded to him on the day next hereinafter 
referred to, or 

(6) declaring the amount so due at the date of such decree, 
and directing — 

(c) that if the defendant pays into Court the amount so 
due on a day within six months from the date of 
dedannq in Court the amount so due to he fixed hy the 
Court, the plaintiff shall delncr up to the defendant, or 
to such 2Jer5on as he appoints, all documents in his 
possession or pouer iclaling to the mortgaged pioperty, 
and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incum 
branccs created by the plaintiff or any person clawung 
under him, or, where the plaintiff claims ly denied title, 
hy those under whom he claims, and shall also, if neces 
sary, put the defendant m possession of the property, 
hut 

(J) that, if such payment is not made on or before the day to 
he fixed by the Court, the defendant shall he debarred 
from all right to redeem the property 

3 (/) Where, on or before the day fixed, the defendant pays 

Final decree in fore- Court the amouiit declared duc QS ofoTCsaid, 

closure-suit together with such suhseguent costs as are men 

honed m i ule 10, the Court shall pass a decree — 

(а) ordering the plaintiff to delner up the documents which 

under the terms of the preliminary decree he is hound 
to delner up, 
and, if so lequircd, 

(б) ordering him to retransfer the mortgaged properly as dinctcd 

in the said decree, 
and, also, if necessary, 

(c) ordering him to put the defendant in posicssion of the 
property 

( ') Where such payment is ntA so made the Court shall, 
on ajyplwatioH made in that behalf by the plaintiff, gia-'S a dune 



UfaG 


THE GOBI, OP CIVIL PROCEDURE 


PibstSuieu 
0 34, rr 4,5 


that the. defendant and all petsons claming through oj wider him 
be dehan^ fiom all right to redeem the mortgaged propeitg and 
alsoy if necessary, ordcnng the defendant to put the 2 daintiff in 
possession of the property • 

Provided that the Court may, upon good cause shown and upon 
Power to enlarge such terms {if any) as it tJnnlvS jit, from t\me to 
time postpone the day fixed for such payment 
(J) On the passing of a decree under sub ride (2) the debt 
DischaigeoJdM secured by (be mortgage shall be deemed to he 
discharged 


Cluuses (a.) and (b), aub rule (1) — bee notes to r 1 tinic Ibt^ Transfer 
of Property Act did not contain any promion foi tlie passing of a final decree 
in cases wficre payment was made m accordance with the terms of the pre 
liminary decree This was an omission which has been supplied in the first clause 
of this rule, and of rr 5 and 8, post. These provide for the passmg of final 
decrees m such cases 

Extension of time — ^As to appeal sec 0 XLIII r 1 (o) 


4 (i) In a suit for sale, if the plaintiff succeeds, the Court 

Pichnuncirj deciee m shall poss a decree to the effect mentioned in 
31 It for sale clauses (a), (6) and (c) of rule S and also direct 

mg that, m default of the defendant paying as therein mentioned, the 
mortgaged properly or a sufficient part thereof he sold, and that the 
proceeds of the sale {after defraying thereout the expenses of theme) 
he paid into Court and applied in payment of what is declared due 
to the plaintiff as aforesaid, together with subsequent infetest and 
subsequent costs, and that the balance {if any) be paid to the defendant 
or other persons entitled to receive the same 

(5) In a suit for foredosuie, if the plaintifi succeeds arid the 
Power to dectee sale mortgage IS not a mortgage by conditional sale, 
m foiecioswesmt Court may, at the instance oj the plainmjj 

or of any person interested either tn the mortgage money or in the 
right of redemption, pass a like decree {in lieu of a decree for j ore- 
closure) on such terms as it thinks Jit, including thedepositin tour 
of a reasonable sum, fixed by the Court, to meet the expenses oj su c 
and to secure the performance of the terms 


5 (1) Where on or before the day fixed the dejendant pays 

F,nai dec, a ,n cM Mto Gourt the aiHOUiU decimal due as afore 
for sale said, together with such subsequent costs as a c 

mentioned in rule 10, the Court shall pass a decree — , 

(a) ordering the qrlaintiJlf to dcliier up the docurnuits fiff 
under the terms of the preliminary decree lie is 
to deliver up, 
and, if so reguirul, 
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(6) onlcnng him to idtansfcr the mortgaijcd yro^ut]} a6 
dnected lu tha 6a«J decree, 
and also, tf ncccssanj, 

(c) ordering lam to put the defendant at posi,ession of the 
pioperty 

(-') Where such payment ts not so made, the Court shall, on 
application made tn that behalf by the plainhjff, pass a decree that 
the mortgaged property, or a sufficient part thereof, be sold, and 
that the proceeds of the sale he dealt with as ts mentioned in i ule 4 

Claxisea (a) and (b), sub rule (1) — See notes to n 1 aud 3 ante It is 
now provided by this rule that the application which follows a preliminary 
decree for sale is for a decree for sale (1) An application for a decree absolute 
for sale of % mortgage charge, under the terms of a consent decree which pro 
Mdcd for satisfaction of the decretal debt b} instalments is an application 
under this order, and la governed by Art 181,Schcd I of the Limitation Act 
and must be made within three jears from the accrual of the tight to apply (2) 

6 Where the net proceeds of any such sale arc found to be 
Recovery of baianco insu$cienttopaylheamountductothe plaintiff, 
due on mortgage if (he balance ts legally recoierahle from tlic 

defendant otheruisc than out of the properly sold, Ihc Court may 
2 HISS a decue for such amount 

In maUug a decree against the mortgagor i>crsoiial]\ under this ruk the 
Court may direct payment by instalments under O \X r 11(3) 

7. In a Sint for redanplton, tf the jdaintiff succeeds, the 
p,.i,n„nary /» sUl pass a Jccrcc- 

redemption $uit (o) Ordering Uiat an account be taken of 

what will be due to the defendant for pnncipal and 
interest on the mortgage, and for his costs of the suit 
{if any) auarded to him on the day next hereinafter 
referred to, or 

(b) deeJaung the amount so due at the dale of such deace, 
and duecting — 

(c) that, if the ^daintiff pays into Court the amount so 

due on a dag within six months from the date of 
declaring m Court the amount so due, to be fixed by the 
Court, the defendant shall deliier up to the plaintiff, 
or to such person as he appoints, all documents in his 


(1) Amlooh Chaad loirack c Sant (1913) 

Chundcr Mookerjee, 3s C 013(1911), asd (-) Datto Atnunm r Sluskv 
8CO Tara Proaaaoa Boso t Nilmooi Kban. 3d B 33 (1913) 

410.418(1913), and for Court fee on appeal (d) Bidbu Sudburj t 'labatabuddja, 10 
BagraDjl Lai Mababir Kunv-ar da V.47S C M \ 44 (1911) 
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possession oi power relating to the moitgaged piopcrtij, 
and shall, so regutred, retransfer the property to the 
plaintiff free from the mortgage and from all incum- 
brances created by the defendant or any person claiming 
under him, or, where the defendant claims by dented 
title, by those under whom he claims, and shall, if 
necessary, put the plaintiff in 33Dsses5iD?» of the property, 
hut 

{d) that, if such payment is not made on or before the day to 
be fixed by the Court, the plaintiff shall {unless the 
mortgage is simple or usufructuary) he debarred from 
all right to redeem oi {unless the mortgage is by con 
ditional sale) that the mortgaged property he sold 


8 {1) Wheie, on or before the day fixed, the plaintiff pays 

Final decree m re Coutt the amount declared due as ajore- 

dempt/on suit said, togcUiei with such subscgiient costs as aie 

mentioned in ride 10, the Couit shall pass a decree— 

(a) oidenng the defendant to deliver up the documents which 
under the terms of the ^y^eliminaiy decree he is bound 
to deliver up, 
and, if so leguired, 

{b) oidenng him to ielransfei the moitgaged pioputy as 
directed in the said decree, 
and aha, if necessary, 

(c) ordering him to put the plaintiff in possession of the 
properly 

{^) Where such ^mynient is nU so made, and the mortgage 
IS not simple or usufructuary, the Court shall, on application made 
in that behalf by the defendant, pass a decree that the plaintiff and 
all persons claiming through or under him he debarred from all 
right to ledeein the mortgaged piop&ty and also, if necessary, 
Oidenng the plaintiff to put the defciidant %n possession of the 
property. 

{j) On the passing of a decree under sub rule {J) the acui 
secured by the mortgage shall be deemed to he discharged 

{4) Where such payment is not so made, and the mortyaye 
not by conditional sale, the Court shall, on application made in tna 
belwXf by the defendant, pass a decree that (he mortgaged proper y 
or a sufficient part thereof he sold and that the proceeds of the sa e 
{after defraying thereout the expenses of the sale) be paid into Oour 
and applied in payment of uhat is found due to the defendant, am 
that the balance {if any) be paid to the /dainliff or other pcr^tui 
ctUilhd to icecut iht same * 
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Proiidcd that the Court upon good came shown and 
„ , upon such terms i%f aivj) as %t thinhs jit, {Torn 

owerto en arge time totimc postpone the day fixcd JoT paymoit. 

Clauses (a) and (b), sub rule (1) — Wlicre in a suit for redemption of a 
mortgage, the plauititl owmg to a bondjide nustake paid into Court less than the 
sum due, it was held that under this rule the Court had power to extend the 
time limited for payment of the full decretal amount (1) See notes to rr 1 and 3, 
ante 

Extension of time — to appeal, see 0 XLIII r 1 (o) 

9 Notwithstanding anything hcreinbefoic contained, if it 

appears, upon taking the account referred to in 
IS ^ found ^du^o^where 7, that nothing IS due to the defendant or 

moitgagee has been over (Jiat lie Iias hccii oterpaid, the Court sJiall pass 
a decree directing the defendant, if so required, 
to retiansfer the properly and to -My to the plaintijf the amount winch 
may he found due to hm , and the plaintiff shall, if nec^sary, he 
put tu possession of the mortgaged property 
Nothing found due —See noUs to r 1 ante 

10 In finally adjusting the amount to he paid to a mortgagee 
Cotta of mortgagee tn case of a foicclosure 03 Sale 03 redemption, 

subsequent to decree tjfc Court shall, U3ile$s the conduct of the mo3t 

gagee has been such as to disentitle him to costs, add to the mortgage 
money such costs of suit as haic been properly incurred by him since 
the decree for foreclosuie or sale oi ledeinption up to the tune of 
actual payment 

, 11 Where propeity is mortgaged for successne debts to sue 
Right of mesne mort ^essite mortgagees, any mesiie mortgagee may 
gagee to redeem and tnslitute a suit (o redeem thc interests of the 
foreclose prior mortgagees and to foreclose the lights of 

those that are posterior to himself and of (he mortgagoi 
Successive mortgages — Sec notes to r 1 ante 

12 Where any property the sale of uhich is dirccitd under 
Sale of propeity sub- this Order IS Subject to a jinar mortgage, the 
jeef to prior mortgage Court may, tilth the Consent of thc prior moil 
gagee, direct thatjhe property be sold free from the same, giiing to 
such prior mortgagee thc same intercsl in the proceeds of the salt as 
he had in thc property sold 


(I) IIctSiDshr TiLalUm, 34 A.3S^U913), and sm kAlunr Sidho A. IK (] jlifj 
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13 [1) Such 'proceeds shall 6c brought into Court mid applied 

App/ cation of pro folloWS — 

jirsty in payment oj all expenses incident to 
the sale or properly incurred in any attempted sale 
secondly, in payment of whatever ‘is due to the piior moitgagee 
on account of the prior mortgage, and of costs, properly 
incurred i?i connection therewith, 
thirdly, in payment of all tnierest due on account of the mort 
gage m consequence whereof the sale uas directed, and of 
the costs of the suit in which the decree duecting the sale 
uas made , 

fourthly, m payment of the pnnci'jial money due on account of 
that mortgage , and 

lastly, the residue (if any) shall be paid to the person proving 
himself to be interested in the piopcity sold, o) if there are 
_ more such persons than one, then to such peisons accoiding 
p*'! to their respecixie ‘interests therein or upon their joint receipt 
{$) Nothing in this rule or in rule 12 shall he deemed to affect 
the powers conferred hy section 57 of the Transfer of 'Broperti) 
Act, 168^ 

Prior mortgage — Sec notes tor 1 atle 


14 (2) Where a mortgagee has obtained a decree for the 

Sui/or,a/s,„«M™ TO)»ent of monm m solts/aclioii of a claim 
for bring ng martgaged arising under thc mortgage, he shall not ve 
property to sate entitled io bring the mortgaged piopicTty to sale 

otherwise than by instituting a suit for sale m enfoicement of thc 
mortgage, and he may institute such suit notuithstandvng anything 
contained in Ordei II, lule 2 

(2) Nothing in sub rule (J) shall apply to any territories io 
ivhch the Transfer of PrOpeily Act, has not been extended. 

It has been said that this lulc has merclj effected a chaage of procedure 
m the manner m which mortgaged propettj must be rcalued in c'^ecution of 
money decrees (1) 

Suit for sale — Ihe Code repeals sect 99 of the Transfer of Propert' 
Act In its place tlus tvilc Ims been enaeUid The first part of that section 
provided that a mortgagee should not bring tfic mortgaged propcif> to sa 
'xOthcrwiso than by mstitutmg a suit under sect 07 of that Act In so far ns 
moirecludcdtho mortgagee from selling tbe mortgagedproperty under oju 8“'®'' 
unr^^ected ^Vlth the mortgage debt it has been considered jucxpedicn 

\j,a,^^^ad doubt competent to a uiort^^aScc to purchabo the ciiuit) 0 re cmj 


i-a t Rajaram 3a B 24S 664 (19U) A*hu 

»m r \athuni 13 C U J (190TJ 


llcbarl 3> C 01 
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tioa from tUo mortgigor 1)} au agreement subsequent to, and distinct from, the 
mortgage transaction There ivaa no reason, therefore, \^hy it should not ho 
equally competent to him to ha%e it sold m satisfaction of anj claim which he 
might have agamst the mortgagor unconnected with the mortgage (1) This 
has accordingly been enacted Sect 99 spohe of “ any claim whether arising 
under the mortgage or not ’* The present rule is limited to claims ansxng under 
the mortgage To this extent only tho former provisions are retained The 
Select Committee were also at one tunc of tho opinion that sect 9D, m so far 
as it precluded the mortgagee from selling the property under a judgment for 
the mortgage debt served no useful purpose As to this they wrote “ Wo 
understand that the provision was enacted to prevent mortgagees from suing 
their mortgagors on the debt as such, and m execution selling the mortgagor s 
interest in the property , we, however, think that no such provision was needed 
seeing that under tho law, as it stood prior to the Act, the Courts never allowed 
the sale of a bare equity of redemption under a judgment on the covenant ” (2) 
It was however, subsequently considered that as the mortgagor would be 
deprived of the benefit of the penod of redemption given him b> a mortgage* 
decree under the provisions of the Transfer of Property Act, unless the former 
provisions were maintained in respect of claims arising under the mortgage, 
the former restrictions should to this extent be retained m those temtoncs to 
which that Act applied ^^llcre a usufructuary mortgagee who had not obtained 
possession brought a suit for possession and this was compromised and by consent 
a sunplo money decree was passed m bis favour, it was held that the decree 
being one passed on a compromise he was not precluded from bringing tho 
mortgaged projicrty to sale m execution of it (5) ^\hcTo usufructuarj mort 
gagecs obtained a decree foe possession and costs and then m execution of 
the decree for costs applied for attachment of part of the property it was held 
that this application was not barred by this rule (1) In a recent case where 
mortgagees, stating that the} bad relinquished their claim under the mortgage 
obtained a simple money decree and when this was not satisfied proceeded 
to put their mortgage into Court and prayed for a decree for sale on it it was 
held that the former proceedings were not a bar to this suit (5) 


15 . AU the jnoiisions contained in this Order as to the sale 
or redemption of mortgaged propel Uj shall, so 
Charges ^ apply to property sxibject to a 

charge within the meaning of section 100 of the Transfer of 
Properly Act, li>S2 


(1) Tho Select Committeo referred to 

Ivhurairaolt Daun 32 C Lwlc 

V Reeve. 190-. A C 401 

(2) Tho Select Committoa referred to 
Sjed 1 maul v RAjcooraat Doss 33 W It. 
187(1S75). Khiarajraal r Dana, 33 0 SOf 
(1901) Report of Select Conmuttoe, Feb 
12, 1903 

(3) Oanesh Siagh t Dchi Singh, 32 A. 377 
(IJIO) lur IwuUUoa M irgarilj pAjonent 


of interest by insUImcnts, see Vbdul AhaJ r 
MahtabBibi 3i A 378 (1913) Forlunita 
tion m ease of usufructuary mortgago b> 
cond tiooai sale, see RikhtsHar Bogsm v 
Hubs jm Kbsnsm P C , 19 C L. J 4'7 

(4) ilsritaos Rai i bri \iuaa NsUc 3o 
A. SIS (1013), distinguishing KhiAra]mal 
r Daiin, tvpfa 

(5) Indarivd a ngh r Meira Lai, Zd V 204 

(19)4) 



ORDER XXXV 


Interpleader 


] 1 In every suit of interpleader the plaint shall, m addition 

Plaint In interpleader to the Other Statements necessary for phmts, 
state — 

(a) that the plaintiff datnis no interest in the subject waiter 

in dispute othei than for charges O) costs , 

(b) the claims made by the defendants severally , and 

(c) that there is no collusion between the plaintiff and in) 

of the defendants 

472] 2 Wheic the thing claimed is capable of being paid into 

psiTO«nt at (Mng Court or placed in the custody of the Court, 
claimed into Court plaintiff may be requirea to so pay or 

place It before he can be entitled to any order in the suit 


4760 3 Where any of the defendants in an interpleader suit is 

Procedure where deten actually suing the plaintiff in respect of the 
dant is suing pia ntiff subject matter of such suit, the Court in which 
the suit against the plaintiff is pending shall, on being informed 
by the Court in which the interpleader suit has been instituted, 
stay the proceedings as against him , and his costs in the suit 
so stayed may be provided for in such suit , but if, and in so far 
as, they are not provided for in that suit, they may be added 
to his costs incurred in the interpleader suit 


473 ] 4 (1) At the first heanng the Couit may — 

Procedure at first hear {o) declare that the plaintiff is discharged 

from all habihty to the defendants 
m respect of the thing claimed award him his costs, 
and dismiss him from the suit , or 
if it thinlvS that justice or convenience so require, retain 
all parties until the final disposal of the suit 
JVhi^e the Court finds that the admissions of the parties 
cMohnco enable it to do so, it may adjudicate the title to 
claimi^d 
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(3) Where the admissions of (he 'iHirtxes do not enable the Court 
so to adjudicate, it may direct — 

(а) that an issue oi issues hetiiccn the iHuties he framed and 

tried, and 

(б) that any claimant be made a plainti^ in lieu of or in 

addition to the original plaintiff, 
ami shall proceed to try the suit tu the ordiimn/ uiaiiner. 

5. Nothing in this Order shall be deemed to enable agents 
Agents and tenants to auc then principals, or tenants to sue then 

may not Institute inter- landloids, for the purpose of compelling tliem 
pleader-suits. intciplcad with an) persons other than 

poisons making claim through such principals or landlords. 

lUuiltaltoM 

{a) A deposits a box ot jctvcU with B as his a^^cut C allegus that the 
]ct\el3 i\cta wiongEuUy obtained from him by A, and claims them from B B 
cannot institute an mterpleader suit against A and C 

(ti) A deposits a bos of }cwcb with B as his ageut He then writes to (J 
fur the purpose of making the jewels a security for a debt due from himself tu 
C A alt^i^aida alleges that C a debt is salished, and C alleges the contrary 
Both claim the jewels from B B may institute au mtcrplc vder suit against 
AandG(l) 

6. Where the suit is properly instituted the touit may 
Charge for piamUfl’s provide foi the costs of the original plamtifi 

costs. by giving him a charge on the thing claimed 

or in some other effectual way. 

V Interpleader — Prior to the English Judicature .Vets, the right of inter 
pleader at Common Law differed from thatio Equity Common Law interpleader 
Was regulated by the Interpleader Act (I A 2 Will 4, c 58), and the CLP Act 
of 1860 1-) Ihe language of sects 410 and 471 oi the last Code uas almost 
identical with that of the first mentioned statute, and the English rulinge, 
so far as the two enactments arc the same, apphed (3) The English Acta, 
with the eiocption of sect 17 of the CLP Act, 18C0, are now repealed, and 
the right of interpleader and practice m interpleader proceedings are regulated 
m England cxclusucly b} 0 57 .\s to the form of an mterplcadcr suit, sec 

case last cited The prohibition inr 5 forbidding a tenant to bring a suit to 
comiicl his landlord to interplead with another person not clamung through 

(1) Shelly Boimcrjco v lUj Cbaodra. 37 Englbh decbiooa {uuseJ Ixfuio O 07 c-xuc 

C.i>ol(19l0) mto toree seo DanitU# Cli. ir, wJ 

(2) AnninI Praetico. O 57 C. L. P Ai.ts. A» lo UiUrjjluMhr 

^3) llombaj UartHU lUilviuy i Sassuou. axSeton,5VJ-5U , CiaUj, Aruh, Jwl 1«77. 

18 U -^5 (I&03) lo tho esrinr 
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iiim does uot apply wlieie the title of the landlord to grant the lease is not dis 
puted, but It 13 alleged by such other pmon that the landlord only acted as 
trustee in granting such lease (i) In execution of a decree against B, the baihfi 
A seized certain goods, -which -were released on G paying under protest the 
sum mentioned in the ■warrant A paid the money into the office Held, 
that C’s remedy n as not by mteipleadmg, but suing for mouej had aud receii ed (2) 
An interpleader suit is not improperly constituted merely because one of the 
defendants does not claim the iwhole of the subject matter (3) An applicant 
may apply for relief before an action is commenced against hi To In the case 
cited, (4) the plamtifis sued, and "were held to have properly sued for an injunction 
leatraining the defendants from suing them The former section spohe of a 
person "whose only interest 'waa that of a stakeholder The phrase has been 
altered, but the meamng remains the same R 3 provides for a stay where 
the stakeholder has been actually sued In this connection, however, the 
proviso tosect 88 is -to be borne in mind R Ireqmiesthatapeiboncoivstitutmg 
an interpleader amt should have no interest other'wise than as a mere stake- 
holder , that is, no interest other than for charges and costs A lion m respect 
of freight and charges is allowable (5) And personal relief may be sought by 
way of an injunction restrai • ’ i ■ ' ’ i "“i' i 

There must be no collusion • * • ‘ 

Where plamtiga had entered i v . . 

they bound themselves to defeat the claim of the other claimants to the fund, 
it was held that there was collusion withm the rule (7) Under i 2, the subject 
of dispute may be required to be paid into or placed m the cust ody of the Court 
In the case cited (8) the plamtiffs had not done so, and it was therefore held 
that their charge for ■wharfage and demurrage could not be allowed There is an 
appeal from 01 dersm interpleader smts under rr 3,4,6 SecO XLIII (9) Asa 
general rule, a plaintifi in a propeily instituted interpleader suit is entitled 
to his costs In such case he is entitled to a hen for his costs on the fund, and is 
not forced to take his chance of getting them from the defendant, against whom 
the Court decides (10) An interpleader suit "with a prayer for declaration of the 
titles of the sei eral acts of defendants m the disputed land hy the tenint agauist 
the landlords in whose favour he has executed separate Kahulyats is not inam- 
tainabJe (11) 


(1) Orr V Chidambaram 33 M 220 (1009) 

(2) Cohea v Mullick, 1 Gasper, 139 

(3) Secretary of State v Mir Muhanunad, 
1 M. H. C B 360 (1803) 

(4) Bombay Baroda Badvray v Saaaooo, 
fupra . and see O 57, r 1 (a), and notes w 

A r 

(5) Bombay Baroda Railway v Sassoon, 
18 B 231 (16J3) 

(C) lb , at p 235 

(7J Mumcla v South American C5o, 62 
L J Q B 390 

(8) Bombay Baroda Radw-ay t Sauuon, 


tujua 

(9) An adjudication upon the claims of 
defendants m an mtcrpjeader suit is a decree 
and apptalablo under scotion 96 3Iahwu| 
Singh V Cluttaf Mai 30 A 22 (JJ07) 

an order dismis^mg such a suit is » dtcrco 

OtTV Chidambaram, 33 M. 220 (1999) 

(10) Secretory of Stale v Mir 

IM U 0 R 300,301 (1803), and see Bom 
Lay Baroda Railway v Sassoon, IS B 231 
(lb93) , ,, 

(11) Shelly Bonnerjoo v Raj Chiodra 
C OSS (1010) 



OllDEll XXXVI. 


Special Ca6c. 

1. (i) Parties claiming to be interested in the decision [s s 
Power to state case for of any question of fact or law may cutei into 

Court’s opinion. au agreement in witing stating such question 

in the form of a case for the opinion of the Court, and pro- 
viding that, upon the finding of the Court with respect to such 
question, — 

(a) a sum of money fixed by the parties oi to be determined 
by the Court shall be paid by one of the parties to 
the other of them , or 

(&) some property, moveable or iinnioveable, specified m the 
agcceuient, shall be delivered by one of the parties 
to the other of them , or 

(c) one or more of the parties shall do, oi lefruiu fiom doing, 
some other patticulai act specified in the agreement. 

{iJ) Every case stated under this rule shall be diMded into 
consecutively numbered paragraphs, and shall concisely state 
such facts and specify such documents as may bo necessary to 
enable the Court to decide the question raised thereby 

2. Where the agreement is for the dehvciy of any property, t* 5 
WAere value of subject- Or for the doing. Or the refraimng from doing, 

matter must be stated. any particular act, the estimated value of the 

property to be delivered, or to which the act specified has reference, 
shall be stated in the agreement. 

3. (2) The agreement, if framed m accordance with the l» 5 
Agreement to 6o tiled rules liereiilbeforc contained, may be filed m 

and fcp/ste«rf as suit. the Court which would haie junsdictiou to 
entertain a suit, the amount or ^aluc of the subject-matter of 
which is the same as the amount or value of the subject-matter 
of the agreement. 

(.•') The agreement, when so filed, shall be numbered and 
logistcied as a suit between one or more of the parties clamung 
to bo interested as plamtill or plamtilL, and the other or the others 
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of tliem as defendant or defendants , and notice shall be given to 
all the parties to the agreement, other than the party or parties 
by whom it was presented 

539] 4 Where the agreement has been filed, the paities to it 

Parties <0 be subject to shall be subject to the jmisdiction of the 
Court’s jurisdiciioii. Court and shall be bound by the statements 
contained therein 

531] 5 {]) The case shall be set down for heaiiug as a smt 

Hearing and disposal oI instituted in the oidinary manna , and the 
provisions of this Code shall apply to such 
suit so fai as the same are applicable. 

(■?) Where the Court is satisfied, after examination of the 
parties, or after taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed by them, 

(&) that they have a bond fide interest m the question stated 
therein, and 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same way 
as m an orclmary suit, and upon the judgment so 'pronounced a 
decree shall follow 

Proceedings on agreement — As 0 XIV rr G 7, onte deal ^'ith tlio 
stating by consent of an issue m a suit, upon the finding of Tyhich an agreement 
becomes absolute, so the present rules deal with the power of parties to state a 
case for the Court s opinion which shall be set down for hearing as a suit (1) 

(1) SCO S3 328-331 Act Vm of 1859, (1881). Bombay Barmah Co v DorabjiCur 

notes in Annual Practice to 0 21, and the sotji, 10 B 415 (I8S6) ICraal v Uhymper, 
foliowmg cases stated under this eectioo 17 G 786 (1890) 

Batraa Bibi v Adfocate Genexal, 6 B 42 



OEDER XXXVII. 


Summary Procedure oh Ncgotiahlc InsinimenU, 

1. This Order shall apply only to — 

(a) the Higli Courts of Judicature at Fort [s 5 
AppUcjUon of Order Wilham, Madras and Bombay , 

(6) the Chief Court of Lower Burma , 

(c) the Court of the Judicial Commissioner of Sind , and 

(d) any other Court to uhtch sections 532 to 537 of the Code 

of Civil Procedure, 1882, haie been already applied. 

Small Cause Courts —As Chapter XXXIX oi the last Code has hceo 
transferred to the rules, clause (c) of sect 538 of that Code has not been repro 
duced, as its appropriate place will be in rules under the Presidency Small Cause 
Courts Act, 1882 


2 (1) All suits upon bills of exchange, hundis or pro (s & 

. nussory notes may, m case the plaintiff desires 

suiu^upon“ bills “oTS- to proceed Aereundcr, be instituted by pre 
change, etc. scuting a plaint m the form prescribed , but 

the summons shall be in the form No I m Appendix B or in 
such other form as may be from time to time prescribed 

(2) In any case in which the plaint and summons are m such 
forms, lespecti^cl}, the defendant shall not appear or defend the 
suit unless he obtains leave from a Judge as hereinafter provided 
so to appear and defend , and, lu default of his obtaimng such 
leave or of his appearance and defence m pursuance thereof, the 
allegations in the plaint shall be deemed to he admitted, and the 
plaintiff shall be entitled to a decree for an} sum not exceeding 
the sum mentioned in the summons, together with interest at the 
rate specified (if any) to the date of the decree, and such sum for 
costs as may be prescribed, unless the plaintiff claims more than 
such fixed sum, in which case the costs shall be ascertamed m 
the ordinary way, and such decree may be executed forthwith. 


Scope of rules. — In 18&5 was, poased tho Lngliali Summary Procedure 
on Bills of bicliaiigc Vet (18 A 19 ^ ict c 07) Subsequently to the passing 
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oi tlie Code ol 1809, tlie Indian Bills of Exchange Act (V. of 1866) iras passed 
I he words of the Indian Act -were sliglitly larger than those of the English Act , (1) 
hut in spirit the two Acts -weio precisely the Bame (2) The Code oi IBTT con 
aolidated the provisions of the Code of 1859 and of Act V of 1860 from sect 2, 
of which Act sect 532 in the last Code was taken (3) The intention of the Act 
was that where there was no pretence for a defence the partv sued should not 
bo allowed to defend, and the plaintiff should have judgment as of course , but 
that if the defendant had a real, though it may not he a good, defence, he should 
have leave to appear and to set it up (4) The effect of the provision therefore 
IS, that where leave is refused, the plaintiff gets a decree on his allegations merely, 
unsupported by evidence, on proof of service of summons and on the usual 
certificate of the Registrar that no Iea\e to defend has been obtained (5) If 
leave la granted, the amt proceeds as one instituted in the ordinary coui'e, 
evidence being taken on both sides 

“ Suita upon bills of exchange/* etc — ^TUc rule is confined to suits on 
negotiable instruments, (6) and the plaintiff is entitled to claim by his Bummons 
and obtain by his decree whateaer sum, principal, and interest is, on the legal 
construction of the instcumcnt demandable (7) As, howeier, already stated, 
the plaintiff, when no leave to defend is granted, gets his decree upon his sunpio 
statement in the plaint unsupported by any evidence It was accordingly 
formerly held (8) that it was not the mtcntion of the Legislature that a summons 
wsved in the form prescribed by the foimei eection should have the effect of 
enabling the plaintiff’s statement of the fact, m his petition to prevail inthout 
evidence The section it was considered applied only to those simple cases 
in which the negotiable instrument itself, together with mere lajiso of tunc, 
Was sufficient to establish for the plaintiff a pnma /ocie right to recover Thei c 
fore the section waa held not to apply where a promissory note vas pajablo 
by instalments, and contamed a stipulation that on default m payment of the 
first mstalrncnt the whole amount was to become duo, and a suit was brought 
to recover the whole amount on default in payment of the first instalment, 
as m such case the plaintiff was obliged to allege the occurrence of another 
fact bi ’ 
instaln 

of the _ „ * 

to the section of the last Code oienulcd this decision and declared that a smt 


(1) The Act IS now repealed m the High 
Court (O II r 6), but la u> opcrulioo in 
County Courts In the former Court tbo pro 
ceduro IS by specially endorsed writ (O III 
r 0, 0 XIV r 1), which may bo bad in 
suits other than thoso on negotiable instm 
incnls to which tho proccduro u confined 
under tho Code 

(2) Vooliatzgyv I«atajaaSiQgh,61} I,.R 
App 01, Go (1871) 

(3) Sco LuiWinidaa Vithaldas v Lbuhun 
Osman. 2 U at pp 048. IH3 (lSi8) 

(4) Vonlmtzgy t 'Vorajan Singh, tupTfi 


citing BnunwcU, R .mAgraandMaslerffian® 
BaaL v I/cigbtoo, 2 L R Ex 

(5) Sea Benifry v Shilhugford, I C. 130 at 
p 131 (1870) ^ , 

(0) SooBankofBcngaltf KartickChuodcr, 
IOC 804(1889), Last ludw BauU V VulJio 
Goolwany, 1 Ind Jur, N S 247 (IbOU) 

(7) Do Souza v Ranfiaian, 0 M U- C « 
2a7 (I87l) 

(8) Rcmfry v bbillingford, I 0 130, 132 
(1870) 

(0)lb 
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uu a ucgotiablo lustrumcut %\as Uut Imiited to such cubes Thus, had the ease 
cited occurred after the enactment of the Explanation, a decree would have 
been granted (1) The last mentioned case appeared, howc\er, to throw doubt 
on the point, and 'with a view to clear it up the following amendments were 
suggested — 

“ The proitstons of this rule shall not be deemed lo be ina])pltcal[e (o a suit 
merely because the cause o/adion inehidet facts uhtch, if not uduitltcd by the defendant, 
icould haic to he prowd 6 j the plaintiff' 


lUustraltons 

(a) .1 sues D upon a promissory note Icanng an endorsement of payment uhtch 
has been cancelled This section u not tnappltcable merely because A must jtrote 
that the note uos endorsed by tnadvertenee but that payment uas not made and the 
endorsement cancelled tn consequence 

(b) A executes, in favour of B, a promissory note for Rs 1,000 payable in tuo 
cjual instalments on the 1st July and Isl September, respectively, uxth a stipulation 
that, in default ofpaymnt of the first instalment the uholc amount shall become 
immediately payable On the l^Ji July, B sues A for the uholc amount This 
section IS not inapplicable merely because B must allrye and proie that the first 
instalment teas not paid on the 1st July 

Vs regards, honever, the proposed amendment the Special Committee 
icported that the explanation to sect 532 of the last Code was inserted to negative 
the odect of the decision m 1 Cal 130 but its meaning as it stood was obscure 
They therefore deleted the explanation and added the words italicised in the 
body of the rule, "the aUeyalions in the plaint shall be deemed to be admitted ’’ 
which vnll remove the doubts at which the explanation was aimed Suits 
under this Order must be brought within six months from the time the instrument 
sued on becomes due and payable (2) 

Summons — The plaint is id the oidmaty form but as evidence is not 
receivable, particular care must be taken to sie that all the facts showing how 
the cause of action arose arc stated id the plaint (3) The summons however, 
either follows the Form in the Schedule or is in such other form as the High 
Court may from tune to time prescribe (See notes to next rule ) ^Vfter the 
usual return of service andtheexpirationofthe period mentioned in the summons 
an order of Court for a decree should be obtained (4) Qutrrc — whether the 
Court has power to grant an extension of time if an application for such extension 
be made ^fore the time fixed by the summons has expired But the Court 
has no power, after the time hxtd by the summons for obtaimng leave to appear 
and defend has expued, to extend the time (5) But see now sect 148 and notes 
to next rule Ihc plaintiff is entitled to claim bj his summons whatever sum 

(1) Xbn new ot the case was not eon 3 B L. R.. 0 C 146 (l&OD) 

udered in Bbupati Ram i Sourcudra Mobun. (I) bcbiUir i Mailer. 1 Ind. Jur N S 
30 C. 440 (1003) A» to tho actual point 2a3 (ISOC). 

decided, ivie poa (3) Quaaie VLilimudar llohman r Sarat 

(2) LimiUtion Act, \rU 5 Chandra. 5 a V\ N ^53 (IXlO). 

(3) Chartered Meicantilo Baoh i becoadc. 
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of tlie Code of 1859, the Indian Bills of Exchange Act (V of 1866) was passed 
The words of the Indian Act were slightly larger than those of the English Act , (1) 
but in spirit the two Acta were precisely the same (2) The Code of 1877 con- 
sohdated the provisions of the Code of 1859 and of Act V of 1866 from sect 2, 
of which Act sect 532 m the last Code was taken (3) The intention of the Act 
was that where there ivas no pretence for a defence the party sued should not 
be allowed to defend, and the plaintifi shoidd have judgment as of course , but 
that if the defendant had a real, though it may not be a good, defence, he should 
have leave to appear and to set it up (4) The cfiect of the provision therefore 
IS, that where leave is refused, the plaintiff gets a decree on his allegations merely, 
unsupported by evidence, on proof of service of summons and on the usual 
ccitiffcate of the Registrar that no leave to defend has been obtained (6) If 
leave is granted, the amt proceeds as one instituted in the ordinary course, 
evidence being taken on both sides 

“ Suits upon bills of exchange,” etc — The rule is confined to suits on 
negotiable instruments, (6) and the plaintiff is entitled to claim by his summons 
and obtain by his decree whatever sum, prmcipal, and interest is, on the leg"*! 
construction of the instrument, dcmandablc (7) As, howe^e^, already stated, 
the plaintiff, when no leave to defend is granted, gets his decree upon his simple 
statement in the plaint unsupported by any evidence It was accordingly 
formerly held, (8) that it was not the mtcntion of the Legislature that a summons 
served in the form prescribed by the former section should have the effect of 
cnablmg the plamtiff’s statement of the fact m his petition to prevail \ 7 itbout 
evidence The section it was considered applied only to those simple cases 
m which the negotiable instrument itself, together with mere lapse of tunc, 
was sufficient to establish for the plamtiff a fnmd facxe right to recover There- 
fore the section was held not to apply where a promissory note was payaWo 
by instalments, and contained a stipulation that on default in payment of the 
first instalment the whole amount was to become due, and a suit was biougat 
to rcco^eT the whole amount on default in payment of the first instalment, 
as in such case the plaintiff was obliged to allege the occurrence of another 
fact besides the lapse of time since the making of the bill, viz that the firs 
instalment had not been paid, which fact was necessary according to thf" terms 
of the bill m order to complete tho plamiifi’s right to sue (9) The Explanation 
to the section of the last Code o\eTruIcd this decision and declared that a sui 


(1) The Act is now npeAled in tfao High 
Court (O II T. 6), but 13 m opemlion in 
Counly Courts In the former Court the pro 
coduio is by specially ondoracd imt (0 JII 
x 6 , 0 XIV. T 1), which may bo bad in 
suits other than those on negotiable instni 
lacnts to which tho proccduro is confined 
under tho Code 

(2) V'onlintzgy u Narayanbingh, OB I# R 
App 04, 05 (1871) 

(3) See LucLmidaa Vilhaldas v Lbraluin 
Osmau, 2 B at pp b-lS, 049 (1878) 

(4) Vonlmtzgy v Xorayau Siugh, tapnt 


citing Bramwell, B , m Agra end MastermaD « 
BanV V I<cightoo, 2 L R Ei GO 

(6) See EemXry v ShiJhngford, 1 C 130, at 

p 131 (1870) , 

(G) So© Bank of Bengal t> Knrtich Chundef. 
16 C 804 (16S9) , Last India Haul v Vulho 
Goolivany, 1 Ind Jur, N S 217 (1800) 

(7) Do Souza v Ilangaun, 0 31 IL C R 

(8) Ecinlry v ShUhngford, 1 C IdO, 13- 

(1876) 

(0) Ib 
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uu a negotiable lustiumcut was not Imutcd to sucb cabcs Thus, bad the ease 
cited occurred after the enactment of the Explanation, a decree would ba\c 
been granted (1) Tbo last mentioned ease appeated, bowcNer, to throw doubt 
on tho point, and mth a mcw to clear it up tbo following amendments were 
suggested — 

“ The proiwions of this rule shill not Ic deemed to be tnajiphcablc to a suit 
nxrchjhccausclhecauscof C/UtQHUvdudes facts not admiHcdhjOiedcfendatd, 

tfyu?d liaio to ha proved by the p?oin<»jif 


illustrations 

{«) A sues B upon a promissory note hearing an endorsement of payment uhich 
has been cancelled This section is not inapplicable inercl j because A must proie 
that the note uas endorsed by inadvertence, hut that payment uas not made and the 
endorsement cancelled in consequence 

(i) J executes, in favour ofB,a promissory note fur Its J,000, payable t« tuo 
equal instalments on the Isl July and ht September, respectively, mth a stipulation 
that, in default of payment of the first nistaluioU, the uhole amount shall become 
immediately payable On the isth July, B sues A for the vhole amount This 
section IS not inapplicable merely because B must allege and proic that the first 
instalment icas not paid on the Isl July 

As regards^ bowe\cr, the proposed amendincnt tbc Special Committci, 
reported that the explanation tosect f>32 of the last Cods was inserted to negativ o 
the effect of tho decision m 1 Cal 130 but its meaning as it stood was obscure 
Tho^ therefore deleted the explanation and added the words italicized in tho 
bod} of tbc rule, "the alUyaitons tn the jdaint shall be deemed to he admitted 
which ^vlll remove the doubts at which tbc explanation was auned Suits 
under this Order must be brought witbmsix months from the tune the instrument 
sued on becomes due and payable (2) 

Summons — The plamt is m the ordinarj form but as evidence is not 
rcccnablc, particular care must be taken to we that all tbc facts 6bo\siDg bow 
tbc cause of action arose are stated in tbe plaint (3) The summuus, bowe>cr, 
either follows tbc Form m tbc Schedule, or is in sucb other form as tbe High 
Court may from time to time prescribe (See notes to next rule ) After the 
usuaIrcturnofscxMce and the expiration ofthc period mentioned m the summons 
an order of Court for a decree should be obtained (4) Quarc — whether tbe 
Court has power to grant an extension of time if an api licatioa lor sucb extension 
bo made before tbc time fixed by the sunimoiis has expired But tbc Court 
has no power, after the time hxed by tbc summons fur ubtaioing lca\c to appear 
and defend has expired, to extend (he tune (5) But see now sect 146 and notes 
to next rule The plaintiff is entitled to claim bj bis summons whato%cr sum 

(1) This Ticw of tho ease was not con SB!,, li., O C HO (ISGO] 

sidcrcd m Bhupati Ram e Sourendra Mobun, (4) Schilbr e Marker, 1 IniL Jur, \ S 
30 C 410 (1003) As to the actual poiat Ss3 (IbGG) 

(lecjjcd, n/r ('') Quoaie Mahmudar Rohaao r Sarst 

(2) LimiUtioa Act, tit. 5 Chandra, 3 C. W N wOflJCiO). 

(3) Chartcix'd Mcnantilo Bank t b^-coadc. 
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pnucipj), 01 inteit&t la, oii the legal constructiou of the instruiaeut, dciuaudahk; 
though as to interest beyond the scope of the instrument the question is a 
dificicnt one, and out of the scope of the Act (1) The rule, however, Ba}S that 
the plaintifi is entitled to a decree for a sum not exceeding that mentioned m the 
bummons, together with interest at the rate specified (if any) ^Vherc a suit 
has been instituted under these provisions, which was held to be not mauitaui 
able under them, a ficsh summons under the ordmary procedure may be 
ordered (2) 

Leave to defend — Sec notes to next rule 
Payment into Court — See notes to next rule 

Decree — In a smb against the drawer, acceptor, and mdorser, a decree 
containing a condition exempting the indorser from liabibty until the plaintifi 
has exhausted his remedies against the drawer and acceptor is illegal (3) 

>33] 3 (i) Tile Court shall, upon application by the defendant, 

Deiendant showtag din appear and to defend the suit, 

fence on merits to have upon ai&davits which disclose such facts as 
leave to appear would mahe it incumbent on the holder to 

piovo consideiation, or such other facts as the Court may deem 
sufficient to support the application 

( '') Xeate to defend may he given unconditionally or sah^ect to 
such terms as to payment into Court, giving security, framing 
and recordmg issues or othenvise as the Couit thmLs fit 


Leave to defend — ^Apphcations for leave to appear and to defend a suit 
must, accordmg to tho Limitation Act, bo made vnthm ten days from the date 
when the summons was served (4) It has been held however, that the Court, 
on grantmg leave to issue a plamt under these provisions, may fix a reasonable 
tune, having regard to the residence of the defendant, within which the latter 
may apply for leave to defend, and that the ten days prescribed by the Form 
was not an unalterable limit (5) In the last cited case twenty eight da ys was 


(1) Do Souza V Rangaian, G SL H. C It 
257 (1S71) [>a tlus caso tho Registrar had 
refused to insert a claim for lotercst m tbo 
summons bccauso tho note sued on did not 
bear interest on the laco of it] In Bbupati 
Ram t Sourendra llobun, 30 C 440 (10(0) , 7 
G W N 13, tho case was held not to fall 
wUhmtho section, oa no interest it as spociSod 
in tho note, and the claim for it was on an 
agreement ayart Jroi > tho note Tho smt 
ayparcnlly was on tuo causes of action — tho 
note and a sejurato agreement In tbo cose 
Rcmfry V hhiUingforJ, 1 C 130 (1876), 
referred to, tho stipulation in coso of default 
was contained in tho noto itsilf. 

(2) Remfry v hhilluigford, 1 C 130, 132 
(1876), Bhujutl Ram r Bourendra Mofaun, 


(3) Bank of Bengal v Itartick Chundcr 
Boy. IOC 604(1880) 

(4) Limitation Act, Art 150 

(6) An extension of limo may be ncccaaory 
(800 ChandraUnt Roy v Bogoso 3 B L B . 
O G. 83 (18C0), tho headnoto of which u 
mcorrcct, Quawo Mahmudar v Sarnt 
Chandra. SOWN 2u0 (1900). and sto 
Grobv Palmer, 1 Ind. Jur , N S 397(1801))] 


moos, but within ten daj-s of tho dale of its 
Bcrrico boo s 1 18, onls 
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fi'ccd by the summons itself aa the time tvithm which the defendant might apply 
foe leave. But where the tune fi^cd by the summona itself is ten days, though 
it has been a (Question of doubt whether the Court has pow cr to grant an extension 
of time if an apphcation for such extension be made before the tune fixed by 
the summons has expired, the Court has no power, after the time fixed by the 
summons for ohtammg lea\c to appear and defend has expired, to extend the 
time (1) But see now notes to last rule It has been held that man application 
for leave to appear and defend, the defendant cannot go into the question 
whether the summons was served on the date shown by the shcrifi’s return or 
not at all (2) 

When there is no pretence for a defence the party sued should not be allowed 
to defend, and the plamtifi should ha\c judgment as of course , but if the 
defendant has a real (it is not necessary to say a good) defence, he should have 
lea've to appear and set it up As eases, however, sometimes occur where an 
apparently real defence la shown but its sincerity is doubtful there the defendant 
IS let in to defend, only on the terms of hia brmging the money into Court (3) 

It was held under the English Act that it was not necessary that there should 
he a defence on the merits, and that if the defendant appears and discloses 
any defence, legal or equitable he will be allowed to appear and defend (4) 

In a summary svut, if a defendant has been arrested before judgment and dawns 
compensation under sect 95, he is entitled to apply for lca\ e to defend, and if a 
primd/ocie ease is made out, Icare should bo gl^en (5) ^Vhere there is a reason 
to doubt the Unajidei of the defence, the condition of paying the money into 
Court, or giving security, inll be imposed (C) In giving leave to defend, the 
Court has a discretion to order security for costs, not only where there is a doubt 
as to the bonafidM of the defence but also where it appears unnecessary, though 
allowable (7) If the plamtifi has not been heard at ^st against the defendant’s 
apphcation, he will be allowed to apply to have the leave resemded (8) ■\^’he^e 
a conditional order is passed, but the condition is not performed the order is a 
nullity, and subsequent steps to set it aside arc unnecessary (9) 

4. After decree the Court m-iy, under special circum [s 
Power to set aside stances, set aside the decree, and if necessary 
decree sta} or set aside execution, and may gue 

lea\e to the dejeitdant to appear to the summons and to defend 
the suit, if It seems reasonable to the Court so to do, and on siieh 
terms as the Court thinks fit 

(1) Qoazko Mabrauder Robman r Ssrat <S) Roulit v Fettcrie 18 B 717 (IsO-t) 

Chandi», 0 C \V N 2o9 (1900) (6) Vbnbntrgyv Malayan Singh, 6 B 1 P. 

(2) MadbaLalU IVoopcadramnin 23C App 01(187)) Id Ram Lai t> Ilaraa Chan 

573 (1890] a somen hat peculiar case dnt 3 B. L. R O C J 130(1800) learovaa 

(V) YonVinlzgy V 'NMayanSingb OB ©u the letiua u( bringing the money 

\pp. 04 (1871) »“»« Court, 

(4) Casdla v Barton, L. 11 8 C. I’ 100 (7) tonlmlzg} t Narayan Siaob, ««;fa 

In Simon e llaVim, 19 M- 368 (1890) Isaxc (8) Xb. 

to defend was refused, a* it \raa held that the (9) Gourdas Mulry r Ilcwut, Fulton, IS 

eollaUral agreement set op was no answer to (1845) 

the suit on the note 
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Special circumstances " — ^The Court will detctmina m eacli case what 
these are The pomt is, is it reasonable that the decree should be set aside 1 
Under tlus rule, though a defendant has not come in within the time required 
yet he may appear and make hia defence on the decree against him being set 
aside (1) The question as to what took place upon the occasion of the service 
of summons by the Shenfi is one which may properly be taken mto consideration 
on an application under this section to set aside the decree (2) But irregular 
service of sunimoua on two out of three defcndanta to an action brought on a 
]omfc promissory note, does not gi\c the defendant properly ser\ed any ground 
to question the decree passed against him (3) 


535 ] 5 In any proceeding under tins Order the Court may 

Power to order biu hundi or note on winch the 

etc , to be deposited with smt is founded to be forthinth deposited 
offleer oi Court \vith an officer of the Coiut, and may fiuther 

Older that all proceedings shall be stayed until the plamtifi 
gives security for the costs thereof 

538 ] 6 The holder of every dishonoured bill of exchange or 

Recovery of cost of Piomissory note shall ha\ e the same remedies 
noUns non-accepunte of for the rccoveiy of the expenses incurred iii 
dishonoured bui or note noting the same for non acceptance or non 
payment, or otherwise, by reason of such dishonoui, as ho has 
under this Order for the recovery of the amount of such bill 
or note 


537] 7 Save as provided by tins Order, the procedure in suit's 

shall be the same as the procedure 
Procedure In suits instituted m the ordinary manner 


(1) Luckmidos v Ebrahua 2 B 644 647 
(1878) 

(2) Madbu Lall v Woopcndranaraio 23 


C 573, 070 fl806> 

(3) Ewjng & Co 1 / Gosaidas 3 B L. IV. 
App 7(1809) 


ORDEU XXXVIII 
Arrest and Attachment bejoie Judgment 

Arrcsl hofore; juJginertl 

1 Where at any stage of a suit, other than a suit of the [s 4 

W/,cred./M ,„ay f '» ”» («) 

be called upon to furnish to [d], Uic Court IS satisfied, by amdavit or 
security for appearance otlieiWlSO — 

(a) that the defendant, with intent to 
delay the plaintiff, or to a\oid any process of the 
Court or to obstruct or delay the execution of any 
decree that may be passed against linn, — 

( 1 ) has absconded or left the /ocal hmits of the jurisdiction 
of the Court, or 

(n) is about to abscond or leave the local hunts of the 
jurisdiction of the Court, or 

(ni) has disposed of or icmo\ed from the local hunts of 
the jurisdiction of the Court his property or any 
part thereof, or 

(b) that the defendant is about to leave British India under 
circumstances affording reasonable probabihty that 
the plaintiff will or niaj thereby be obstructed or 
delayed in the execution of any decree that may be 
passed against the defendant in the suit, 
the Court may issue a Ucarrant to arrest the defendant and bring fs 47 
him before the Court to show cause whj he should not furnish 
security for his appearance 

Prouded that the defendant shall not be arrested if he “pays to 
the officer cntiiisicd uith the execution of the uarrant any sum 
specified in the uanant as sufficient to ratify the plainli_ff’s 
claim , and sueJi sum shall be held in deposit by the Court until 
the suit 15 disposed of or until the further order of the Court 

2. (1) Where the defend uit fails to show such cause the [».47J 
Court shall order him either to deposit in Court 
money or other property sufficient to answer 
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the claim against him, or to furntsh security for his appearance at 
any time when called upon while the suit is pending and until 
satisfaction of any decree that may be passed against him m the 
suit, or make such order as U thinks jit in regard to the sum ulnch 
may have been faid hy the defendant under the fiotiso to the last 
'preceding i ule 

(2) Every surety for the appearance of a defendant shall 
bind himself, m default of such appearance, to pay any sum of 
money which the defendant may be ordered to pay in the suit 

Application for security — These rules amalgamate sects 477, 478, 479 
of the last Code The object of the process m this and the following rules is 
to have some security for the execution of the decree when ifc is passed, and that 
the person of the defendant will be within reach at that time A creditor is, 
howe\er, not entitled, merely because he has a just demand against his debtor, 
to arrest him before judgment , (1) nor can a debtor be arrested simply to secure 
easy execution of the decree should one be obtained (2) The procedure is only 
intended to seeuic to a creditor his rights \9hcn it is sboivn that a debtor with 
one or other of the intentions (3) mentioned in r 1, has done or is about to do 
the acts mentioned m clauses (t), (u), ( 111 ), or is about to leave British India (4) 
under the circumstances stated And if a creditor procures the arrest of his 
debtor without reasonable or probable cause, he renders himself liable to a suit 
for damages or to summary proceedings under sect D5 It is not the principles 
govermng the English writ nc exeat rc^no which goaern the matter, but the words 
of the Gode (5) 

Warrant —For a form of warrant of arrest before judgment, see First 
Schedule, Appendix F No I 

Order to give security — In showing cause it may be shown that the 
suit IS not a hona fide one, that the defendant has not doue or is not about to 
do the acts charged in clauses (i), (u), (lu) ofr 1, or that he is not about to leave 
India or that, if he is about to leave, none of the circumstances mentioned 
exist, or that even if the suit is hona fide the institution of it has been v cxatiousl j 
delayed till the defendant is about to depart from India m order to erabarriws 
or coerce him (6) It has been held that the word “ claim ” in sect 479 of the 
last Code meant the amount of money claimed and that the security required 
to be given by a defendant who w arrested before judgment did not include 
security for costs (7) 

(1) Goati^ro tj Cbarrwl, 1 A. II a B 91 Bouln.33 . rrolwOhCJiundorr HC 

(18G0) 69S{1687) 

(2) Kclaram Jlajcc k ^aral^ Daas, 13 W (5) Probodli CbunJcr t> Dowey. i^pra 

B 278 (1870) (0) Boo Spencoa Hotel r Anderson. 1 Ind- 

(3) Tccnarain V Bam Button 2 Hyde, 181 Jur,N 8 291 (IbCO) 

(ISM), GoutiJror Chamol fupra (7) BemboU r Hdlo’^ay. 

(4) Agra Bank V Minto, 1 Ind. Jur , N 8 1877, Norember 20. edrd in OKinoaly, 

265(1800) Goutiirov Robert, 2A ir C B a 1* C iiotu to thw section 

3.>3 OOS (IsTti), Harrison t DirksOn, 1 



rmsTScHED aerest and attachment before judgment. 1185 

0 38 , rr 3,4 

3 (i) A surety for the appearance of a defendant may at 

Procedure o» uppUca- “PP'? t]ie Court m which he 

tioa by surety to ba dis- became such surety to be discharged from his 
obhgation 

(5) On such apphcation being made, the Court shall summon 
the defendant to appear or, if it thinks fit, may issue a warrant 
for his arrest in the first instance 

(5) On the appearance of the defendant in pursuance of the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, and 
shall call upon the defendant to find fresh security 

4 iV/iere the defendant fail« to comply with any order fs 4 

Proeedure where de- ^ Court may commit 

fendaot wu to fur/i/sh hini to //ic civil pnsoji uiitil the decision of 
security or Hnd fresh the suit or, tt/icie a decree 2 S pcwsed against the 
defendant, until the decree has heen satisfied 
Provided that no poison shall be detained in prison under 
this rule in any case for a longer period than six months, nor 
a longer period than six weeks when the amount or value of 
tho subject matter of tlic smt does not exceed fifty rupees 

Provided also that no person shall be detained in prison 
undci this rule after he has complied \vitli such order 


appearanco by a warrant to the jailor (2) The Jefendant is to be committed 
until the suit IS decided or where a decree is passed agamst him until th° decree 
has been executed The words in tbc former Code wore ‘ unid ezeculton o/f^e 
decree” These last words were somewhat obaiurc It was said that thej 
could not mean until steps were taheu to execute the decree as such a construction 
would put an immense power of oppression into the hands of the judgment 
creditor It was held therefore that execution meant complete execution — 
that IS until possession was given to the plamtiil of what was ordered hv the 
decree ^In arrest therefore undtr this section became after derrcc an irrest 
until tbo decree was satisfied or wholly executed It therefore became subject 
totbcUimtatioaastotinic imposed bysect 312(nowOS) whichforl adccxtoniion 
of such arrest Ik) on I tbc pi nod 0 / six months (") 1 he amen Inieiit gives effect 
to this view 

(1) KcUraca Majeo t \»r>ia Di* 13 W 
R 2-8(18-0) 

(2) IlK 

(3) GbaDAshsmdvs r Juhuimull 7 B. 431 
(1S$3) In RalUCbanJ, I Ini. Jar \ S. 

323 ( 181 >C) it nws hold that after decree the 


Oummitmi'nt bccomis one in execution, and 
that afUr judgment the IrLlor maul hate 
suhftuUnce money or be nleaaetL S. 4s2 
of the IaaI Code however {tfOnded (or tab* 
aistcoce monej 

4 G 
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AttackmerU before jmlgmcytl 

[s 483 ] 5 (7) Where, at an) stage of a suit, tlie Court 2 s satisfied, 

Vihem defendant ma affidavit Or otlierwise, that the defendant, 
be called upon to furnish ^vith intent to ohstiuct Or delay the execution 
of‘^ropsrt°'^ p/oc/ucffOrt Qf any decree that may be passed against 
him, — 

(a) IS about to dispose of the whole or any part of lus 

property, or 

(b) 25 about to remove the whole or any 'part of hs propeiiy 

from the local limits of the juiisdiction of the Court, 

Is 484] the Court mav direct the d^endant within a tune to he fixed by 
it, either to furnish security, m such sum as may be specified in 
the order, to produce and pjace at the disposal of the Court, 
when required, the said property or the value of the same, or 
such portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not furnish 
security 

Is 483 , U) The plaintiff shall, unless the Court otherwise directs, 
last para] specify the property required to be attached and the estimated 
value thereof 

Is 484 , {^) The Court may also in the order direct the conditional 

last para ] attachment of the whole 01 any poition of the piopeity so 
specified 


Scope of rule — Thin rule corresponds with sects 81 and 83 ol Act ^ HI 
of 1859, and amalgamates sects 483 and 4.84 of the last Code Clause (6) of 
the former sect 483 has been omitted The mam object of an attacliroont 
before judgment is to enable the plaintiff to realize the amount of the decree, 
supposing a decree is e^cDtuaUy made, from the defendants propcTtv(l) 
Though an attachment before judgment is directed by r 7 to ht made m rfle 
same manner as attachment m execution, the objects for which these two soifs 
of attachment are made are entirely different An attachment prior to decree 
IS not an attachment for the enforcement of tho decree but it is a step tahen 
merely for preventing the debtor from delaying or obstructing such eniorte 
nient when the decree subsequently passed is sought to be evccutcd.(2) An 
attachmeut after decree is an attachment made for the immediate purpose o 
carrying the decree into execution, and it presupposes an application on t ic 


(1) Gaovi Singh v Jangi Lai, 2G G 531, 
531 (ISG*)) liy preventing aljenaiion re 
moral , but tho process is inoperative to 
charge thn property in tbo subject o{ tho 
nttoebment Satkica v Bundhoo Boco, 1 A 
11 C IL 172 185(180^) on 1 sco Gamllo » 
Ui oUf/ir 2 B H C R at p ICO (I&GC) or 


creatoftlien Satlcicsr Bundhoo Bacc JA 

Itc B «tpp iM issliaoj) •fccnctalo 

r 0, posl , j u T 

(2J bn Rammamlv v Tincown JW 4 if. 

R G3, 07. C3. i B (1800). 

RattjAjani.aSC 4-<S(J07I). 15 C U \ 

705 
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part of the decree bolder to have Uis decree executed (1) The scope and object 
of tins and the following rules are merely to protect a plaintiff against loss 
arising froiu the defendant making away with his property pending the suit 
They do not ensure to the plaintiff payment, m any event, of whatever may be 
decreed to him They do so only bo far as that is ensured by preventing the 
defendant inakmg away with property (2) 

The application. — ^Thc jurisdiction given to Civil Courts to attach before 
judgment should ho exercised with great discretion, and no Court should grant 
such an attachment on light grounds or unless it is perfectly satisfied by trust- 
worthy evidence that the defendant is about to dispose of his property or to 
remove it from, the jurisdiction of the Court (3) In all applications for attach 
ment before judgment, there must be uberrima Jida on the part of the plaintiff, 
and where the most perfect good faith is wanting the application should be 
rejected (4) The application can be made at any stage of the suit, hut can be 
entertained only so long as the suit is pending (5) The facts mentioned m 
clauses (o) and (6) must have been done with the intent mentioned in the first 
paragraph, namelj, to obstruct or delay the execution of any decree whicJi 
imght ho passed (G) Clause (a) says, is to dispose of,” etc , therefore 

the section does not apply where the defendant has actually parted with the 
property (7) The section docs not refer exclusively to moveable property 
but apphes to immoveable property also (8) IMicrc it was contended that the 
words in sect 48 4 of the last Code, “ produce and place at the disposal of ihe Court ’ 
show that movevhlc property onlj can be attached it was held that the term 
” properiijf as used m the section was unde enough to mclude property of 
every description, moveable and immoveable, whether m the actual possession 
0! the defendant or of some other person on bis behalf, and the words mentioned 
only referred to such property as is capable of being produced in Court (9) 
Attachment of property covers its profits (10) A Small Cause Court cannot 
however, attach immoveable property (11) IVherc the propertj is the projiertv 
m suit, an injunction should be obtained under 0 ANXIX r 1 clause (o) 
which may be enforced under r 2 of that order bj jniprisonmeot or attachment 
And where the property is not that in suit, an alternative remedy is given under 
r 1 of the sniie order, clause (b), where the word ‘ properiy ” is not confined to 
propertj within the jurisdiction or to propertj which is m dispute in the suit (12) 
Thw tuVi has no application 111 divorce proceedings (13) 


(1) Sn RammanA e Tincowu Rai, 4 B L. 
n (F B)C3, G3{18G3) 

( 2 ) lb.. *t p. 74 

(3) GaiaWee Bbolagir, 2 M IL C It 140, 
IGl (183C) 

(4) .Uuned All r GUJ tone Willie 7 W 
R G03{1S07) 

(5) Sri RauimanA 1 TmcowTi lUi. 4 B L 

R.(F B)»tp.C3{l8C0) 

(0) bc« lUra \*»r»in r Lctj. 2 lljUe. 163 
(ISG4) 

(7) boorje« Kum«r r Imut diuoder. 
BoiuVc, 243 (lso.1) 

(S) lltebaioliirr SuVMtai.lGA l6G(lbV4) 


(9) Chedi Lai v Ku&t]i Dichit, 17 K. 62 
(1894) 

(10) Ram Cootnar e Gobindnatb 12W It 
391 (1SC9) , but if the owner u alloKTd to 
enjoj tbcin tbo profUt to be specifically 
liable lb 

(11) 

(12) Raja GocuIiUs r JanViUai, 3 Bom 
L. It S~0 at p. 574 (1X13), uhtrv it is pointed 
out tliat Joinarain Gc<n« r Shibptrshad, 
C \V It Vli«e I (l^Oo) u not applicable, as 
a nSoftbeCoJeef I&.i3«'asriprt«rlybmitcd 
to tbe juvjn rl y 10 di»pule ” 

{« r Plull ps, 37 C. C13 (1910) 
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Property without the jurisdiction —It was held under the last Code 
both that the section, did not (1) and did (2) apply where the property sought to 
be attached was beyond the junsdictiou of the Court in which the suit was 
pending A Court which caunot attach primarily m execution of its decree 
cannot attach m anticipation of it It was therefore held under the Code of 
1859, that a Court of Small CauSkes could not attach immoveable property under 
this section (3) Thin la the law now It was held that the Court had jurisdiction 
where the property was a chose m action due from the Collector who, like the 
judgment debtor, resided withm the jurisdiction of the -ittachiug Court (4) 
Effect of attachment — See notes to next rule 

Call for security — ^Por form of order calling for security, sec Sched I , 
App P , No 5 As to whether property beyond the jurisdiction cau be attached 
under this rule, s^e last paragraph but one Cause can be shown after sccuntj 
has been furnished to avoid attachment (5) Sect 145, ante applies to sureties 
under this rule (6) An order imdc# sect 483 of the last Code was not one of 
those m respect of which an appeal was given under sect 588 of that Code (7) 
though an appeal lay from an order of attachment under the following section 
An appeal lies under the present section (see 0 ALIII r 1 (q)) The words 
“ produce and place at the disposal of the Court ” refer only to such property as is 
capable of being produced m Court (8) 

“Conditional attachment.”— •“ Conditional attachment” might mean 
an attachment to ho made conditionally on the security not hemg fuinishoA 
or cause shown by the prescribed day, or it might mean an immediate attach 
ment of a provisional kind conditioned to become plenary if security should 
not he furnished or cause shown according to the terms of the order The form 
shows that the latter was the intention of the Legislature (9) 


1 6 (1) Where the defendant fails to show cause i\hy he 

not fumisli seouiity, or ‘o fu™sU 
not Shown or securlly net the secunty required, within tlie time nAta 
furnished Court, the Court may order that the 


(1) Uaji Jira v Ahuhahar, 8 B H C R 
0 C J 29 (1871) Balaram 2 IuUk 1. t 
Solaoo SB L R 335 (1871}, Knsbtiasami 
V Engel, 8 M 20 (1834), Kcdar Nath v 
Scora Vejana, 1 C L It 336(1878), Ram 
Pertab V Pokur kluU, Unreported, Suit 41J 
of 1805, CW II C , referred to in 7 C W N 
-10, Raja Goculdas < Jankibai, 5 Bom 
T R 070(1003) [the Court howercr, granted 
an iojunction under s. 402, clause (b) of tl a 
last Code] 

(2) /n Tt Abnhani, CB II 0 It, A C«I 
170 (1SC9) [but see llajs Jiro v Abubakar, 8 
B IL C R , 0 C J at p 37 whcroitinsaid 
tho Judges afterwards considered that the 
ruling cout 1 not bo sustained] . Ramicrtab 


t. Ifadho Rai, 7 C. W N 210 (1D03) fandcr 
e. 048 read inth s. 483] and see rcnuirks of 
Russell J, ID Raja Goculdaa r Jankibal u 
Bom L R 570, at j) 574 (1003) 

(3) Martliamma p Kittii, fl M H C 

(4) IUtji Moresbwar i ^orajau Ballal, "I 
Bom L R 402(1901) 

(5) LotlikarP Lolhkar 5B 64a(l&81) 

(6) Baboo Ram t> Ifurkhoo Smgli 711 ‘ 

J2JU807) „ „ . 

(7) SCO Ahmc 1 All i Ghdslono Wjllic, . 
kV R. 503 (1807) 

(8) Cledi Lol r Kuarji Dichit, J7 A b. 


(9) Dtlikar 


• IxjtlUr, swirl, at p. 041 
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property specified, or such, portion thereof as appears sufficient 
to satisfy any decree \Yhicli may be passed in the suit, be 
attached. 

(2) Where the defendant show« such cause or furmshes 
the icquired security, and the property specified or any portion 
of it has been attached, the Court shall order the attachment to 
be withdrawn, or male such other order as %t thills Jit 

Order of attachment. — This rule coitcspouds with sect 84 of the Code 
of 1859 It IS only on the defendant’s failure to show cause or furnish security 
that attachment can be made So the latter cannot be ordered unless security 
has Erst been demanded (1) and on one or other of the grounds stated m r 5 
ante (2) As to the form of an order under this section, see Sched I , App F, 
No 7 An a]>pcal lies from it (3) 

Effect of attachment.— The property in the goods attached is m nowise 
altered by the attachment, but remains as before m the defendant The Court, 
as It were, locks up the goods, so that they cannot be disposed of or carried 
away in any mode that would delay or defeat the execution of the decree if 
obtained (4) There is nothing m the Code which makes an attaching creditor 
a secured creditor, or creates any charge or hen in his favour over the property 
attached The order does not purport to deal with any question of title In 
other words, attacliment prc\ents alienation, it does not confer title The 
making of an order of attachment only operates so as to gne the judgment 
creditor certain tights m execution (5) It has alwa>B been held that an attach- 
ment before judgment conferred on the piaintiil no right prior to that of the 
Official i\ssigaee (G) And it makes no difference whether the >cstmg order is 
before or after decree, for it cannot be contended that a decree qua decree simplj 
constitutes tbo judgment creditor a seemed creditor, or gives him any charge 
oc lien over the property of the judgment debtor (7) Under however, the 
Code of 1859, an attachment, previous to the date of the vesting order, in the 


(1) Gobmd I’cnad Khao, S D A. Suoi 
Dec , ]2th June, 1S48. 

(2} Ik-pia Jlcliari Ghostv ib, J>tb Sijil, 
1847 

(3) 0 XLllI r 1 (?) , iJir Mi r Bihan 
Lai, 21 U 273 (189o) 

(4) Sava Bamji v Jadarji AaChii, 2 U 
ILC U 142, 143(1805). property passes not 
by Btuoro but by sale Gamble » Bholsgir 
’1} U C. U 140, at p. 105 (IbGU). tbougli 

tho judgment crvdit< r, bj forvv of the 
8 iiure, lias at K-aat* security, butthisdocs 

not impart ircscnt iiropcrtj, nor wn 
U-ucfiiul inlcn-sl ib., at p. 

(5) Ktialnaaawmj c Oflicial \sstg<Kx, Jo 
\I C;3,(>7S(1W>3>. I’racocir MadsnCojal, 

C. 428 (1902). 


(0) Baok ol Reogal « Newton, 12 B L. R 
A|p 1 (1873), Petumber Mundlo V Gocool 
Doss 1 Ind JuT/N J 327(16CG), jbusper 
caul c Gallacbuod, 1 loA Jur , N b 325, 373 
(1806), G«mbli> r Bbclagir, 2 B U C K 
149(1800) barktesv Bundhoo Bacc 1 A. H 
C It 172(ib00), Sara Itamji v Jadarji, 2 
n ILC R 0 C J 142(1805). SbibKruto 
i Milkr lu L 150 (lbb3) badagappa r 
I'unnama 8 M. 5o4 (lsb5). Miller r Mon 
MohunRoy 7C 213(lbSl), s. c aC L. R 
213. Tunicr e Ptalonji, 20 B. 403 (1&J5), 
kiiatuasavuy v OHicial A&ugnce, 26 M. 073 
(19U3). 

(7) Kjistaasawmy t 02icial Aaaignoc, 26 
M. b;^ at jx 079 (1903). 



1190 THE CODE or CIVIL PROCEDURE. IirsiScubu 

. 0 38, r 7 

execution of a decree, conferred on the judgment creditor a right prior to that 
of the Official Assignee (1) This was so because under that Code the first 
attaching creditor had priority oier other judgment creditors But no such 
priority 13 now allowed In fact, there is now no question of priority in a matter 
of this description, for under sect 295 (now 73) all decree holders who ha^e 
applied for execution of their decrees for money agamst the same judgment 
debtor before the realization of assets fiom. him arc entitled to rateable distiibu 
tion(2) Aa already stated an attachment creates no lien Whether the attach* 
inenc be before or after judgment, all creditors are entitled to share r iteahly, 
subject to the provisions of sect 73 An attaching creditor has no exclusive 
claim until a sale at his instance has actually taken place The amendments of 
the law of procedure in this country have been based upon tbe principle that so 
fai as possible the creditois should be treated fan fossu, and that nothing short 
of actual realization of the debt due should give rights of priority (3) 

Save and except m the two classes of cases mentioned m ir 9 and 10» thc 
mtention of the Legislature was that an attachment before judgment should be 
fully operative The effect of such an attachment, whether made before or 
after a decree is the same, provided that m the former case a decree is made 
for the plamtifi at whose instance the attachment takes place Therefore 
though there is no distmct provision such as that which is to be found m seel 6i, 
any private alienation of property attached before judgment during the con 
tmnance of the attachment la void as agamst all cluuns enforceable under the 
attachment (i) An attachment does not affect rights of strangers See r 10, 
fObt IVhere an attachment under the foimer section, issued by a Court at the 
instance of a third party, prohibited the creditor from recovering and the debtor 
from paying tbe debt, it was held that an order on those terms was not an order 
staying the institution of a suit withm the meanmg of sect 15 of tbe Limitation 
Act (5) 

J 7. Save as otherwise cxfptessly ^provided, attaclRReut 
Mode oi making at- shall be made m the manner provided for 
lachment the attacliment of property m execution 

of a deciee 


Mode of attachment — ^TUu secUou coiresponds ivith sect 85 
Code of 1859 As to attachment of property m execution, see 0 Xh- , ^ 

See also Forms m Sched I , the concluding words of the former ecc ion, 
“ for money,” have been omitted 


(t) ,In.t Tiil fihaiidra I’jil v P.»Di.Iu]al bantu, 
5B L R 091,1 B (1870), s c,UW K 
IF I* R 

WXlbrn. DC 171V R 234 


>8 C MJ (lOOllJ, Soubul Cbu&dor Law t 


Itoii Ml JUtU,!, 15 1. .Wi 

(3) lu-utnasawral v Oltcml - 

!l 673,GS0UJ031 , 

(4) Qunu Singh t Janfei Lai. 

1839) , Sarkics v Bundhoo Baco. lA U u 
a 172. 18fl (IbW) , , , 

(5) B«a MaUarani « OoUcclor of Lian .h, 
17 A 1J3(I8J1). If ' 
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8 ]Vhere Aiiy claim is prefeired to jjioperty attaclied I 
InvesUgaUeaol claim to judgment, such claim shall bo mvestl- 

property attached More gated lu the manner hereinbefore provided 
judgment. £q^ investigation of claims to property 

attached in execution of a decree for the 'payment of money 

Claims to attached property — ^This rule conespontU mtb !>eot 80 of 
tlio Code of 1859 (1) The order dealing inth the investigation of claims is 
0 XXI ir 58-63, which must therefore be applied to cases of attachment 
before judgment (2) In the last-mentioned case it was said that this section, 
which pcesciibcs the manner of investigation, is silent as to the result, the 
Court apparently considering that the sections following sect 278 of the last 
Code had not been apphed But however this may be, if the defendant has 
ceased to have any interest in the property, as where a vesting order in msohency 
has been made^ it is clear that the attachment ought to be raised for when 
the law directs the claim to be investigated it imphes that if the claim is made 
good tho attachment, which was intended merely to preserve the defendants 
interest from tho effect of private alienations, shall come to an end (3) The 
oimssiou to object to the validity of the attachment, on the ground that property 
sought to bo attached is not transferable at the time when the application is 
made foe attachment before judgment, does not operate as a bar to tho mvcstiga* 
tioa of the objection when an apphcation has been made for execution of the 
decree made m the suit (4) 


9. Where au order is made for attachment before judg* [ 
Removal oi atuciimcat Court shall Order the attachment 

when security rumisiied or to be Withdrawn when the defendant furniahcs 
saittomissed security requneJ, togethci with secuiity 

for tho coats of the attaeJuneut, or when the suit is dismissed. 

Removal of attachment — Ibis ruk, which correspouds to stet 87 of the 
Cudo of 1859, indicates that in the event of the suit not being diaiai&->i. 1 hut 
decreed, the attachment shall subsist, and save m the case mcntiun(.d m tLie 
rule and m tho next, tho mtenlion of the legislature was that an .itt* Iiii.i ul 
befoTO judgment should be fully ojterative (5) hor the former ‘’’I.*. 

Court which passed the order shall rcuioie have been substitute i tL* 
itahcucd. 


(1) iH-o Goor,,o r l^im UuUuu 3 21 B. ,73 (1b3^j it ^ 

»72 , lUtu Uullun v tK>buivl. i Vgr* 141 uuJucc<.«iafiiUy, tUl ii.t 1 , > . ✓ 
lUuiuuuA Slu<r '* ixx'brjiu lUatuol J titanOy uaUf t. 

llj-Je, (4) lUsirtui r ^ ^ , 

(2) Tunur i Tcsmuji .M U. 403 (la3.») (1911) 

llAsbnut llibi e UhAgwiU Di*. 3u 1. (5J Cbui ^ ^ 

(1J13) .*34 

13) lb > I'* lb* In Mir \li r InliM^t Utl, 
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489] 10 Attacliment h(doie juclgnieiit shall uofc aSecfc the 

Aitachmeot before lights, existmg pnor to the attaeliuieut, 
persona not patties to the smt, nor bat 
bat detrefe-hoWci from apy person lioiaing a dociee against the 
sppifias for sale defendant from applying for the sale of the 

ptopeity under attachment m execution of such decree 


Rights of third parties — Iho attachment docs not by this rule (1) affect 
the lights of persona not parties to the suit Therefore the rights of rnal 
creditors cannot be affected by it (2) Bat these rights must now exist pnor 
to the attachment (3) The attachment docs not prevent the property being 
sold in execution ot another decree, vjhethcs that decree has been obtained 
before or attex the attachment (4) The mam oh 3 ect of the attachment before 
judgment being to prevent the defendant from disposing of or tcmovnng his 
property iioni the jurisdiction this rule, it has been said, pra\ cb that this pre 
vcntion 13 not intended merely for the benefit of the attaching creebtor, but 
may enuxo also to the benefit of other persons (S) Though one person may have 
Bccuicd the goods another decree holder may apply for the sale of them (6) 5n 
a recent case in the Bombay High Court, where the plaintiff bad obtamed 0 
money decree against a Slitahahara coparcener, after having obtained attach 
inent before judgment of certain jouxt-property, and the debtor bad died befom 
execution it was held on appeal that a subsequent application to execute the 
deoreo had been rightly dismissed, since an attachment before judgiaent w 
merely precautionary and creates no charge, and so could not defeat another 
00 parcener’s title by survivoiahip (7) As to msolvcnc) , sec notes to r C» 


1 11 Where property is under attachment by tirtue of tho 

T> i. , 1 . ^ provisions of this Order and a decree iS 

subsequently q/assed m favour of the phiutiff, 
attacbea In execution 0 ! jt shall not be necBSsajy upon an application 
for execution of such decree to apply for « 
ie*attachwie?if of the property 


“ Re attaclamenl " — ^It- has already been pointed out that the rules of 
winch this vs one differ in their leapective objects and cousequenu'a (8) TLcir 


(IJ As to tho object of Iho lolroducUua of 
thisprovisiOD ^\hlcheo^rc8poad*ulth8.89of 
the Codo of ISSO, ace Sukics « Buiuiboo 
U&LC, 1 A 11 C B 17^ at p 185 (l&bj) 

(2) Sn Uammaiuk v riacowrt Rai 4 
II Ti It (b BJatp 1/9{IS0J>) 

(3) htoGaiuUot BhoUgir, SB H C B 
1 17, ICO (I860) . ‘'hib Kruto v ililfcr, 10 C 
at IV 105 (1883) 

(4) lUlincA Oiia«i 0 M II C B 13& 
(1871) 


(5} Gamble « Uhobgir. 2 U 3L a B. »<■ 
[VlOO(lSCG) ^ , ,71 

(0) hewdut Koyr bifO CaoU} Mwtj *•' 
iJ't.Cta (iDOb) 

(7) SuLraSIasgcshCIwoOavarkaci 
levi Uw Manjibialta. 3S B- 
llamanajia t lUngspajja. It ^ I** 
IS93). rahoflj* hiutiufli 

i 11 400 (ISbS) 

(8) i tde ante, nulva w r 
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object 15 to cu>ura to a ^ilaiutiH pi}iucat uf lus decree <Uthuugii tlu) do nut 
cii'urc this m an) c\cnt, the) do so oul) so {» as that is ensured b) | resenting 
the defemUnt nuUng awa) with proi>crt) {1) In other Mords, the attachment 
docs not o{ ncccssit) ensure the iwopert) to the ^icrsun who attaches it, jirosidcd 
onl) ho cNcnluall) get* a decree The plamtill must not onl> wait until ht 
has obtamed a decree, but he is not coinjictcnt to proceed against the propcit) 
attached until he has tahen the preliimuar) bteps the law requires for Us enforce 
menV^i) lie must, m other words, apply for execution just like any other 
creditor (3) This is nu\7 nude dear by the addition of the words " u;^n an 
applicalton for execution of tudt decree” \\'hcn, howcsir, an application for 
execution IS tuadc, by the terms of this rule no application for attachiucut is 


attachment in execution is that on which application fur execution is made (5) 
It has Lccn held that an attachment heforc judgment cannot be regarded as the 
iiicci>lion of an execution, or as binding the goods m such a manner os to exclude 
the right of a tlurd party (such as the Ojhcial .Vssigncc) accruing after such attach- 
ment, but before judgment and wanant for execution (C) 

12. Nollnng in this Order shall he deemed to authorize 
AsncM the vhml,Sru,avvl<jSorao attachment of any 

not attaehaWe btjore agriculixiral j>rDuucc in the ^possession of an 
judgment agricuUuTtst, or to empouer the Court to order 

the aUachnent or froduclion of such produce. 

“ Agricultural produce ”—lhe exemption of a portion of growing crops 


(It bn Bammatuk v Tiaco>m Itai, 4 
]} L. B. (P B ) C3, 75 (1609) 

(i) Ib , at p 08, namely, proccc<liiiS9 m 
execution, whicli arc proceedings by which 
the judgment-creditor aceks to establish n 
right to have his money paid out of the 
property of the judgment debtor Agn 
Uahomed v Judah, 7 B L, It. at pp 53, 5t 
(1871), and which though preserved by the 
attachment before judgment remains hu 
until it IS taken in execution for aatisfaction 
of the decree 

(3) Pallooji V Jordan, 12 B 400 (188S) , 
foil m Sewdut Hoy v Sreo Canto MaiU, 
33 C 639, 644 (1900) It is to ho observed 
that the rule does' not say that cxecntioD u 
dispensed w ith, but that it u not necoeiaiy to 
OOttach III execution, that is, when cxecu 
allied for and granted. Puitber, 
aeceMary if it desired to lonbol 


the rights of rival decree holders. (See Sri 
Bammanilc v Tucowxi Itai, 4 B I. B at 
p 07, F B (1S69), though it is not now 
DGCceaary to re-attach, as was held in that 
ease ) 

(4) Ib , Bbagwan Chandra v Clundra 
Mala, 1C I.. J. 07 (1902), in this respect 
the law IS now settled, it bemg previously 
a matter of doubt whether a new attachment 
was, Sri Bammanik v Tmcowri Bai, B L. B 
(r B) 63 (1869), or was not, Sarkics i 
Bundhoo Bace, 1 A II C R 172, ISO (180<i), 
necessary 

(6) See as to thu, remarks in last ease at 
p C8, though tho point of date has not the 
same importance now that rateable distiibu- 
tb n ts allowed under s. 73 

(C) Gamble V BhoUgir, 2 B H C B 146, 
at [s 159 (1866). 
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m execution of decrees necessitated a Biimlar exemption from attaclnuiut 
before judgment It was considered, howe\er, that there were practical diffi- 
culties in the way of adopting the same procedure , and an ogriculturaliit 
possessing a growing crop is unlikely to abscond, and unable, except at luatunt}, 
to remove it It baa therefore been thought that the attachment of growing 
crops before judgment was productive of hardship, and that there was no sufficient 
reason for its retention 



0KDJ311 XXXIX. 

I'lmpoianj Injuttdwns and Inicrloculory Oidcrs. 


Temporary lujundions 

1. Where in any suit it la piovcd by affidavit or otiici- | 
Camj la uhleh ttm* 

poraiy InjuacUofl may b« {a) that .iiiy^ piopoity m dispute iii a 

suit IS in danger of being wasted, 
damaged or alienated by any paity to the suit, or 
wrongfully sold m execution ol a decree, oi 

(6) that the defendant threatens, oi {lUends, to icmovo oi 
ibsposo of his property with a ticw to defraud his 
creditors, 

the Court may by ordci grant a teniporaiy injunetion to restiam 
such act, or make such other order foi the purpose of staying 
and preventing the wasting, damaging, ahcnation, sale, removal 
or disposition of the property as tJic Court tlnnks fit, until the 
dUposal of the suit or until Juithtr ordos 

2. (i) In any suit foi lestiainaig the defendant fiom b 

. . <• conuuitting a breach of contiact oi othei 

repetition or continuance iiijuiy oj any kind, waetlier compensation ts 
ot breach. claimed 111 the suit 01 not, the plaintiff may, 

at any time after the comnieuccment of the smt, and eithei 
before or after judgment, apply to the Couit for a temporaiy 
injunction to restrain the delcndaut from comnutting the breach 
of contract or injury complained of, or any breach of contract oi 
mjuiy of a like kind arising out of the same contiact oi relating 
to the same propci ty or right 

(j) The Couit may by older giant such injunc tion, on such 
teiiiLs as to the duration of the injunction, keeping an account, 
giving seouuty, or otherwise, as the Coiut thinks fit 

(J) In case of disobedience, or of hiiach of any such teims, 
the Court qrantuuj an injunction may order the pioporty of the 
peison quilty of such disobedience or breach to he attached and may 
also order such person to he detained in the civil prison for a term 
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uofc exceeding six montlis, unless in the meantime the Court directs 
Ins release. 

( J) No attaclimenb under tins ruh shall remain in force for 
more than one year, at the end of which time, if the disobedience 
or breach continues, the property attached may he sold, and out 
of the proceeds the Court may award such compensation as it 
thinhs fit, and shall pay the balance, if any, to the farly entitled 
thereto. 


Injunctions —An injunctiou is a judicial process, whereby a party is 
required to do or to retrain from doing a particular thing according to the esigencj 
of the order (1) Kemedies for the non performance of a doty are either com 
pensatory, that is by an award of damages (a remedy which is often useless 
or inadequate), or specific, that is by taking away the option to pay damages 
for non-performance and compelling the party jn default to do or forbear the 
1 ery thing which he is bound to do or forbear under sanction of the penalty, 
in case of disobedience, of imprisonment or attachment of his property, ox 
both (2) The issue of an injunction is then a form of specific relief It is 
preventive relief The exercise of the jurisdiction to grant relief is not erdclufo 
]ust\ti(6, but a matter of discretion, though such discretion is not arbitiaiyi 
but guided by judicial prmciplcs and capable of correction by a Court of appeal (3) 
It IS granted quia timcl, that is because the party fears some future piobaola 
inquiry It is, of course, therefore, not necessary that a wrong should h»'« 
becu actually committed before the Court will interfere (4) The best guides 
in the matter of interference have been judicially stated to be the priacipIcB 
which determine the action of Courts of Equity in England , (5) though t o 
peculiar circumstances of the country arc also to be considered (6) Injunctioia 
are cither perpetual or temporary lUc j>crpctual injunction is a hue 

an mjunction is regulated by the Specific Relief Act (7) Temporary icjuntlioi^ 
are granted by interlocutory order at any pciiod of a suit, and bemg ® 
merely to preserve the staius quo pendmg the decision, are rcgulat*. d as procc 
by the Code Apart, however, from the special circumstances which detciramc 
whether the Court shoulcl, in its discretion, grant an injunction before the hearJUp 
of the smt, the same general principles must equally apply to the gran^ms o a 
temporary, as to a perpetual, injunction, and these principles must, 
bosoughtmtheSpccifioBehef Actitsclf (8) Tbiastatemcnthasbccnqii®^*"® i ' 


(1) WoodroiTe's Law of Injunctions, Srtlvd 
ji 10, wbero tbo subject >nU bo found 
treated in detail 

(2) lb, 11 
{Z\ lb , lb 
(4) lb, 15 

(DJ lb, 3, 2fu&icruanji AIcrHanji I’aodaj 
V Cordon, 0 3 200. 270. 284 (ISSJJ, Land 
JIorlo>igo Bank v Ahmedbboy Uabjbhoj, 
8 11 35. 07 ^1883) , Chmukl ilancliaraw v 
3Ianubaakar Attnaram, 18 3 010, (U (1593), 


Gbatiashaia NiAant Nadlariu v 
itazuebanebu P**, 18 H 474, ‘ ‘ 

bbamnugger Juto Factory i 
Clrtlterjcc, 14G189. 102.200(l^S<>) 

(G) lloodfoffo, 7, and cases tbero cilfJ 
(7) Actr of 1877, S3. S2-57 
(8j Xusscruanjl Mtr^ianjl luada) 
Cordon, 0 B 200, 279 ( lb4l) , , 

(») SuLba Naldu p Uaji Budaba babiO, -u 
If 108(1002) 
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ho It h:ks been held Ont sect 5G of the Specific Hclicf Act dooa not ailcct injunc- 
tions in rcstiauit of (-aIc in execution under sect l'*d (now r 1) of the Code , (I) 
vrhibt, on the other hand, the precise terms of that section (though it is buhimttcil 
erroneously) (2) ha\c been held to exclude the grant of an injunction in a ease 
not falling inthm its express pro\mons.(3) 

An injunction, whether perpetual or tcraporarj, niaj be mandator}, that 
u, framed to compel the performance of t positive act, or non mandator} , that 
IS, a negative prohibition against the doing of a particular act (4) 

The subject-matter of an injunction is the actual or threatened infringement 
of some legal right The grant is not limited to eases of injur} to property 
So the publication of libel or injur} to |>or£onal status nia} bo rcstramcd.(5) 
The subject matter is more particular!} stated m the Code of Specific Ilelicf 
Act It ma} be classified as follows (A) Injunctions in respect of Civil Judicial 
Proceedings being either actions or luoccedings in execution , (B) in respect of 
acts not being Judicial Proceedings, mz , in the ease of obligations arising from 
(a) contract, (h) trust, (c) in tort 

.Vn injunction will only be issued m faaour of the person or persons whose 
legal right has been infringed, and against in.r6ons against whom the claim of 
the plaintiff is, m fact, rightly laid, provided the} be wathm tbc reach of the 
Court, amenable to lU jurisdiction, and boanng such a character as renders 
them pcrEonally so amenable (C) In so far as it is a remedy against an in 
dividual it will be issued only in respect of acts done by liim against whom it 
13 sought to bo enforced So an injunction cannot be obtamed against executors 
on account of acts done by their testator though they may ho restrained in 
respect of acta done by tbemscUt s \oi does an injunction run with the land (7) 
*bad It has been held that m a representative suit an injunction wall only ho 
binding on those who are parties to the record (8) 

The essentials to the grant of relief b) wa} of injunction ate (o) rebel 
cannot be granted merely to enforce a penal law , (h) there must he a civil (9) 
pending action in which it may be granted (c) tlie cognizance of the suit itself 
must not be barred, and (J) the Court must otherwise have jurisdiction to 

(1) Amir TVaUi n c Admuutiator Gc-ncrftI (6) Ib 31 

23 C 351 (1895) (7) A« Gen v Birminghaia, etc. Drainage 

(2) Itash Bcliary v Bhowaoco Chsntn Board, GO L J Cb 766 Dajabhai v 
Bhoso, 34 C 07 (1900) dissenting from cobo Bt|aUI SOB 140 (1001) Sabar Lai v Bai 
iQ next note, M ingle Chandv Gopal Ham rwTatibM,2GB 233 (1001) 

34 C 101 (1000) (8) Sahib Tliambi Maratajar v llamid 

(3) Jairam Dai i Zamon Lnl, 27 B 157 Vlamkajar, 36 M 414 (1011) Srinivasa 

(1003) Vijangar v Arajar Srinivasa 23 31 433 

(4) tVoodroffo, 25 But in a recent ewo (1010) 

m the Bombay High to it it > xs 1 ibt 1 (0) Ju MftU\vrao \cghvrant i Mancklal 

by ono of tho Jii Igra Mhetbxr A mat} Ixtory Lransbanlar 2 Bou L R “O? (1000) the 
iQlunction can Iw cons dcro I a* a Umjorary Court atalexl that it was unnecessary to decide 
ono under tb a rule in I uh tlur x ii \n uluUrr r G47 of tho last Code extended 492 
datory in]unclion can lo grxixU I on nu oftbatCodotoprocoodingaundertbeProbato 
interlocutory ap]healioii unlr it) Haul Act ot IbSI but that tho Court should, lu 
Karim V PiriiU al Atuulbal J8 Jl 381 jirvftrencv follow tl o special poxreia given m 
(lOU) ■ 34 oft) at Vet 

(5) Jb , 2ft. 
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try the suit (1) As to this, “Equity acta *» fersonam," that is, the Court’s 
directions arc addressed to the defendant personally, and they are not regarded 
as directly affecting the subject-matter in dispute The application of the 
maxim m India la subject to the statute The Code (2) has giTcn to Jlofussil 
Courts the poiver to act in personam The Presidency High Courts under their 
Charters have a similar, hut in terms less restricted, jurisdiction (3) Injunctions 
may be granted by all Civil Courts"* with the exception of Presidency and Pro- 
vincial Small Cause Courts The jurisdiction mar be exercised either by a Court 
ot first instance, or ol appeal (4) The Court of first instance has, Jjcforc appeal, 
no jurisdiction to grant an injunction after the claim is dismissed, and it has 
no jurisdiction after the appeal has been admitted to issue an injunction during the 
pendency of the appeal Nor a fortion when a suit for an injunction is dismissed, 
can the Court which dismisses such suit tahe upon itself to stay by injunction 
the execution of a decree passed m another suit (6) The Appellate Court has 
the same power in respect of the grant of an injunction as the first Court had (G) 
The Court may also interfere in revision (7) 

The High Courts may enforce these orders by proceedings for contcDipt,(6) 
and the Code (r 2) micsts Courts with power to compel obedience (0) The 
Code has also provided for the enforcement of decrees granting permanent 
injunctions (10) An injunction operates from the date of the order being mado 
and not from the time of the sealing of tbe writ or even from the time of its 
being drawn up, and a party who has notice of an order is bound by it from 
the time it is pronounced An injunction must, however erroneous it may be, 
bo obejed until it is discharged It has, however, no effect in altering the 
rights of property (11) 

Though the issue of an injunction is a matter of discretion, the latter is 
governed by certain general judicial principles (12) As an injunction is not to 
be arbitrarily refused where a proper case for its issue is made out, so it is not 
to be granted merely on the ground that it can do no barm (13) The subject* 


(1) WooilroSe, 3C-49, it ifi ecutu 

(2) S 10 anl« Crisp v Watson, 2QC 039 
(1893), Vitbalrao V \aghoji, 17B 070, 573 
( 1 ^ 92 ) 

(3) Letters Patent s 19 , 24 d. 25 Vict c 
104,6 9, H H Hollcar V Dadalilai, 14 B 
353 (ISOO) , Rajmobun Bose v Last Indtao 
Ry Co, lOB L R 241 248 (1872), East 
Indua Rj t Bengal Coal Co , 1 C 95, 100 
(1875), Delhi and London Bank t Uordic, 
1 C 249, 251, 203(1870) 

(4) Woodfoffe 54 fl se? , as to the power 
ot tUo Court ot first tostance, see in particular 
1 amin ud PouUh t Ahmed All Jvhan, 21 
C 501 (1894) 

(5) Goaaain Honey I’urto t Gum Pcrsliail 
Singli, UC U0(ISS4) 

(II) ShadJi llohecood Jecn r Shaikh Ihmul 
llovein. UW It. 334 335(1870), G< ssain 
Homy Purco t> Gum Porsliad Singh, supra , 


KupaPayalv Eaniluahore, 10 V sO(I8S7), 
Kanahi Ram v Biddya Ram, 549, 551 n 
(J878) see 6 102, 0 \MI r II , e lOs, 
O XLV T 13 , 0 XLIV r 1 

(7) Chandidhat Jha v Padroanand Singh 
Bahadur. 22 C 459(lS9o), Goii^ui Honev 
PuiTO V Gum Persliad Singh 11 C 140 
(1884), laiS V Luia, 12 M 160 (1SS8), 
larail « Shamser Raluiian 41 C 437, 19 
CLJ47(19I3) 

(8) See notes, post, Woodrolli, 71 rt •f'l 


1) Ib 

0) Ib 

1) lloodroilc, S3. 

2) See lloodroffe, SO rt 

ect la moro fully didcui^il 

$J Dunn i Brjan, 7 R R M ’ 
na Maser i Rupikiin J a 009, 01) 


o tie 
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miiiir f ( a fvTj U)]u]irtii n th<‘ |rotocl»fln < f rigliU j Iiltga‘ 
U^n It# jrrl i# to j rfNrnl fulutc iti)ur}, lca\ing nutter# as far as jidmiMo 
in tialu qua until tlu nut in sll Us Worings r in Iw licar<l mil «l( teniuncd (1) 
In cxrrciMng ]uu*»litti<n tlie Court dues not I'fctend to determine the legal 
nclils, but ijKrili kcrjn the \TiiKflj in its aetunl foiilition until the legal 
title can In' eilablidictl It interferes on the nvsiimjtion that the lurtj nho 
s<tk# Us intithrcner has the legal nplii winch he nsKlIs, hut needs the nid 
ofthcCeurl for the ] r< tfclion of the legal right or of the jiropert) inquistion 
until the legal tight ran l»e avertamed Tlit Court upon an application for 
a teniporarv iniunclltn will dcsl with the injunction up< n the ciidenro before 
If, and will confine itvlf strntlv to the immediito object ^ught and as far as 
pos'iblc al >tam from prejudging the qucMion in the ciiise (2) A temporarj 
injunction is thus ml dcci-nc njwin the menl<«, whilst a ivrpctunl injunction 
h ing in cflect a decree, is conclu*-i\c upon all juitus in inlerest 

The general ruhs goiirning the grant of relief ore (u) the npjlicant must 
^how s fair jruni /aae civi in sujjjm it of tlu right rliiincd,(3) (f») and an 
actual or threatened \iolallun of that right, (4) (e) productno of irrcj arable 
or at hast serious diniagv. (j) b« n temjiorar) injunction will not be granted 
to restrain a w7ong which is a mere technical m\a'>ioii of the plaintiff s rights 
and docs not threaten serious injurj (0) As has been coiicirI) ssul the Court 
will not grant an injunction unless reaf injury is apj'rehcndcd (7) (if) The 
applicants conduct should l>e such as not to diRiititle him to nssistann it 
should bo fair and honest and free from Acqmescence or dclaj (S) A h ss di grt i 
of acquicscincc or dclaj will bar relief on an interl >cntora aj jlication than at 
the final hearing Vjurt from tlie (act that delay is caleul U< d to throw doubt 
upon the reahtj of the allcg».d mjurj, it is not reallj nuUtial unli.‘>s it his 
prejudiced flic defendant (0) (c) There must be a greati r ruiiMiiunn m grant 
tng then m refusing the injunction (10) Where howc\pr there is a right it 


(1) Stephens V Trustees I’urt o( ilonibs} 

1 11 145(1870] 

(2) Oopccnath Mootcrjto i lvjill> Does 
Mullick, 10 C 22o, 231 (18S3) CUodiilst 
Jliav Padm&nsnd Sugh Bahadur 22 C 541 
400 (1895) , Moran v River Steam Naviga 
tionCo, 14 IJ I U 3o7 (1875) 

(3) Woodroffc, 82 el sej , and cases there 
Cited, and in imtiicuUr, the Indian cases, 
Moran v Riicr Steam Navigation Co 14 
BLR 352, 3o7 (1875) Gomes e Carter I 
Ind. Jur K S 411, 412 (ISGC) , Cbandidat 
Jha V Padmanand S ngh Bahadur 22 C 459 
404 4G5 (189o) 

(4) Ib, 101, ct. Act I of 1877 s 54 
[ invades or threatens to invado ^ Benode 
Coomarce Dossco i Soudamincy Dossce 10 
0 257 (18S9) , Hindu Basmi ChowdKrani « 
dahnabi Chowdhrani, 24 C 2C0 (1896) 
Kalidas JivTam v Gor Parjaram llirjj 15 B 
309 (1800) 1 Chabildas t> Municipal Com 
missioncrs, Bombay, 8 B 11 C R 85(1871), 


Krishna Ayjon i \«nf it leliella Miihli, 7 
M II C R 00 71 (18*2) Gluimsiam 
Nilkant NadUirni t Mor Ui Raiiiel in In 
Pal 18 B 4SS(1SJ4) 

(5) MoodroBe 82 

(0) Spellings Lxiraurliinry Rtlicf s 19 

(7) Hilliard In] n It Tho term lire 
parable Injniy ninst lo coinn tcred willi 
reference to tho cipciimslances jioculuir to 
thocountr) Anauliialli D y i Mackintosh, 
OB L. It S71 (1871) 

(8) Woodrotle DO cl trj 

(9) Ib at p 103 Lindsay Petroleum Co 
p llurd L U OP C 239 

(10) Ib 104 Gomes t Carter, 1 Ind Jur 
N S 411 412 (16C0) Anantnath Bey v 
Mackintosh 0 B L. R 571, 573 (187J), 
Uujdul Khcttry v Mshuna Chandra Roy, 5 
B 1 R 2u4, 257 (1870), SubU Kaidu i 
Uaji Ba<Lh» Saheb, 20 M ICS. J70 {lj02), 
ShamnuggurJutcFactoryCo v Ram N,ira i 
Chatterjee, 14 C 189 200 (1&6») 



1200 THE CODE OF CIVIL FROCEDVRE. laiSTScuEO 

0 39, r 2 

cannot, it has been said, be hnuted by the religious prejudices of neighbours (1) 
(/) Lastly, equally efficacious relief most not be obtainable by any other usual 
remedy except in case of breach of trust (3) In a recent case it was held that m 
deciding whether to grant a temporary injunction the Court should consider 
whether there was a substantial question pending decision as to the rights of 
the parties, and whether the nature of that question was such that it was proper 
that an injunction should meanwhile be granted and whether there would he a 
greater convenience in granting it (3) 

With certain exceptions the aforementioned prmcqilea apply equally to 
perpetual as well as to tcmp«irary injunctions These exceptions are that 
whereas upon an application for a temporary injunction the plaintiff is required 
merely to show a dear prtma/acic case , m or^r to ohtam a grant of a perpetual 
injunction, the legal right must have been cstabltsJicd as well as the fact of its 
actual or threatened violation productive of serious damage (4) lu the case 
of alleged acquiescence a stronger case must be made than would be a bar upon 
an interlocutory application 

A mandatory injunction, that la, an order coiupelhng a defendant to restore 
things to the condition in which they were at the time when the plaintill s com 
plaint was made may be either temporary or perpetual, and, generally speabcgi 
the ptiuciplea regulating its grant are those which are applicable to pieveatne 
injunctions, temporary or perpetual as the case may be (D) It lias, however, 
been doubted by one of the Judges m a recent case m the Bombay High Court 
whether a mandatory injunction can in stnetness be considered os a temporary 
injunction under this rule (6) Prompt action is essential if a inandatorj 
injunction is the desired remedy (7) 

Practice as to issue of injunctions — See notes to rr 3, ■!, post 
Breach of injunction — ^As already stated an injunction hss operation 
from the timo it is pronounced With whatever irregularities the proceedings 
may be affected, or however erroneously the Court may have acted in grant 
mg the injoncfiOD, it must be obejed until it is properly dissolved In order 


(1) Behan Dal t Ghua Lai, 24 A 409 
(1902) 

(2) IVoodroffo 105 

(3) Israii V Sbauucr JlaLmon, 41 C 4J7 
(1013) Cf Dtrtjcndra Xarain Ko^ t 
FuroanduXorain Ro/, 11 C L.J 189 (IJIO), 
Walker i Jonca (1865), L. R I P C CO 

(4) Ib., 130, ICnsIina Ayyan t Vcncala 
chclla Jludah 7 M IL C R. 00, 71 (1872) . 
Uulnndammal t VcnkatacItcIIa ^lu lali, <* 
M II r R, 112 110 (1871) 

(5) Moodcollo, 110, 6CO KadarWwi v 
Rolumbliai 13 R 074(1880), Ci»«mJraXatli 
Pal t Srto GoLinJ CIiomcILuti, 0 (i W X 
**08(1900) , Jamnadoahhankorlalt Umaram 
ItarjiTaii. 2 B 137, 130(1877), Sliamnuggur 
Juto Factory f Ram Raram Cliatforjto, 14 (1 
189 200 (la»0) , Maganlalt Cl)liotalal,20ll 


136(1901), XoaKhushorBalgorant Bhagub 

L*,Pranvalabhda8.SB 9S(1SS3) . Wa.TOjiP 

Daalur, 28 B 20 (1007) and caaea m nest 
Qoto but ODo 


mpcl/ing d fondant to rrmoto a acircii 
ockmff up all opening «liicli pluintill h»l 
tdo m hia wall and tLo R gh Court jicU 
at tho grant of such mjunct on wa« a 
.mjui.rty U-t ™ W^"” 

I laiunctiona, 3rJ oJ , j p 1S8, JS9 
(7) Chaniu.bam Adkant 
jToha Ramclianilra Pai, 18 U 49. (180 ) . 
jiodo Coomaixo l>o»*o v iou^woK-F 
M^ce, IOC 2'2(J8J)9). Ifaji Sjod Mal-o 
^ar CaUb Ral, n» 315(180’) 
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to 2 )(.^ nLctlicr the oiKratiou vt aa iUjuncUon has hecu mterlcrcJ )wth, regard 
luuat be Lad to the tcim:i of the injunction i(»clf If it has been dibubc} cd, 
then proceedings in the matter of the contempt mil lie against those m active 
disobedience and those i>ho abet them The Iligh Courts ha^o all the poners 
of a Court of Equit) m England for enforcing these decrees tn j)crsonam This 
jurisdiction has not been affected b> the Code (1) It has been held that a 
District Court is not i Court of Record, and as such has no inherent poucr 
to comnut fur contempt (2) iIo^^c^cr this may be, the Code gi\cs powers 
which accordmg to the last cited ease ate onl> cxereiscablo when tho Court 
IS put lu motion bj a jiaity who deems himself angric\cd Sub rule (3) has 
been remodelled bee Bombay decision, cited (3) fhc Code, while proMdmg 
a specific jwnalt) for the breach of an injunction, docs not pio% idc that one of 
tho penalties which result from mfringcmcnt is that anj dealing with property 
the subject of an injunction contrary to its terms is illegal and % uid Tho words 
of the rule arc not to he read as pro>iding for anv other penalty than that which 
IS thcrem specially mentioned (i) Sect 188 of the Penal Code docs not apply 
to an order made by way of injunction m a cml suit between party and party (5) 

.Vs an mjunction operates from the date of tho order bemg made, a party 
may be committed for the disobedience of an order between tho date it is made 
and the dato of its issue, tho reason being that if the rule irerc otherwise tho patty 
against whom the order was made would ha>e all that tunc duimg which he 
might defeat it (6) A party, therefore, who has notice of an order, is bound 
by It from the tune it u pronounced, and an) means of information whereby 
notice 13 actually received is sufficient it not being requisite that a defendant 
should be officially apprised of the injunction or be scrNcd with process m order 
to render hun liable for contempt (7) 

In order to decide whether there has been an actual breach of the mjunction, 
it IS important to obscise tho objects for which the relief was Qranted as well 
as the cucumstances attending it The violation of the spuit of an mjunction 
c\cn though its strict letter uu) not have been disregarded, is a breach of the 
Court’s orders (8) On the other hand, when the conduct complained of although 
literally a breach of the mjimction, is not so m spirit and where defendants 
Lave acted in good faith and there is no CMdence of any intention on their 
part to ^uolate the order, the) will be held guiltless (9) Itis however, no answer 
for a defendant to say that ho has acted under advice (10) Only tho person 
-igainst whom an mjunction is issued may he committed for its breach, but a 
person who with knowledge of an injunction agamst a particular person, aids 


(1) Hassoubhoy V Cowosji JebaDgirJMs 
walls 7B t(l&31), I^aMVoLoov 'Sarotsu 
doa Caodaa, 7 B (18b2) , IL K UolLar t 
AiLburucr, 14 B 3o3 3<;d{lS90) , Martin t> 
LattTence, 1 C CoS (I8"9) 

(2) Korsapiav SachiDai COM 4DI(1D(«) 

(3) Advocate General, Bombay v Ganji 
ALUai, 19B 152 loo (1890 

(4) Delhi & Loudon Bank t Bam Lorain 
9 A 497,409 (1887), Manchar Daa i Bam 
\iifar PanJ'*, -a 4 4J1 (1J03) 


(5) In re Chandra Kanta De 0 C 445 
(18t>0) 

( 0 ) UoodroHe "HUicq 

(7) Ib 

(8) Grand Junction Canal Co i Dmit^, 17 
bun. 38 

(9) Fraaa o Bademeut, 10 Grtcu 84 
(imer), UoodroSe, 70 

(10) Pranjirandaa HoJ-jiiandaj I ^laiar..ui 
bamoldaa 1 Bum IL C B U C J 118 
(ISbS) 
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and assists that person to conunit a breach of the lujunctiou may himself h'' 
committed for contempt though not for breach of the injunction (1) As regards 
permanent mjunetJons, they are decrees, and are enforceable as such (2) 

Appeal, Review, Revision — ^An appeal lies from an order under rr J, 
2, 4 See 0 XLIII r 1 (/) And it has been held that smee an order under 
r 1 means any order passed under r 1, and smeo under that rule a Court has 
the power of refusmg an mjunction, an appeal lies against an order refusing 
an injunction (3) It is essential to prove a ivrong exercise of discretion (4) 
But m the undermentioned cases (6) a second appeal i^as held not to he 
It has been held that no appeal bes from an order refusing to grant an injunc- 
tion without notice (6) A permanent mjunction is appealable as a decree (7) 
The Court may, under sect 115, revise an order, (8) or under »oct 114, 
re\ucw (9) ^Vhere on an application for the issue of a temporary injunction 
the Court ordered the defendants to furnish security, it Mas held that this 
M IS not an order under r 1 of this rule, and was not appealable under 0 XLIII 
r 1 (10) 

Daxn&ge or alienation, waste — Sometimes an injunction, whether iein 
poiarj or perpetual, is the instrument by which the Court «pecifically enforces 
the obligation if arising on contract, or specihcally restrains the violation of 
those other obligations which are the subjects of the lau of tort In other 
cues a temporary injunction is merely mcident or anciJ/arj to the general 
itlief m this sense that it seeks merely to preserve the ttatus quo, enjoining inter 
fctenco pcndaile Ixlc by waste, damage or alienation with tlie subject of litigation 
or the fraudulent disposition of his property by a partj defendant (o a suit 
Ihcsc two rules regulate the grant of temporary injunctions, the latter relating 
to temporary injunctions in cases of contract or tort, the fomtr rdaliag to 
mjunctions against mterfercnco with the subject of Iitigvfiou hero spoken of as 
mjimctions ■paulctUe lUe 

In the case of injuuctious m matters of contract and tort, it is not mxcsb n) 
to separately consider temporary and perpetual injunctions m cases of contract, 
for the lands of cases, whither of contract or tort, m which an injunction, eitlur 
touiporary or perpetual, may be granted, do not differ from each other If the 
case, as alleged, be such that at the hcaimg a perpetual injunction wo>dd not o 
granted, then clear!) a temporary mjunction ought not to bo granted before t e 
hcarmg , though of course, it docs not follow that a temporary injunction 


(1) WootlrolTc, "0 

(2j bco O XIX r J2 , tVooJrolIc, 65 , 
llhoolun 3Ioliuxi Olundal t ^obin Chujulir 
BuUub, 10 II li. R ajp 12(1^7.), PTotap 
Lbuudcp Dosj t Ptary Ciiowdlirajo, U C 174 
(iSsl) 

(3) llari I#al t IVajagllaia, 17 C. tV X 
006, lSai..J 39(1013). au 1 «« Laciiuii 
Naraui I Hum Cbaraa IloJ, 35 A. 4X(l«ll3J 
(1) Cbia Ira t ^ibaran Cliandra, 

UC L J J 5(1J13) 

( ) KauiiLun ira i JaiurdUaii, 1 Row 


h. B US (1002), tnAataiatii Aaidu t 
iirumalai CbiUi, it 21 417 (lAlJ)- 
(6J Lull t Luu, Id 21- ISC (ISaS) 

(7) .ts to uppbcitiou lof txiculion, wx 

I JvruhnaraaebaT), U 2L .Oil 

(1SS9) ,, 

(8) toco lut cai0, Gosiam 2IoBcy luno 

I Coot Icndiad biHfcb, 11 1 - U<)( 1 ^ 1 | ^ 

(OJ &MS Dburowilbur bin w Vgr* lUnl., o 

asoclsu) .,nvis 

(10) Sito Uabtoo K tbristian 17 e.. w 

3i»(lJl.) 
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uill bu grjutcd bclorv tbo hcaxui^, lu c\ii> ca>-u lu a pcrpvtiul uijuitctioii 
iniglit £t]y bo granUxi at Uio braruig, for tu justti) a tciupuraiy injunction, 
not only ruuat tbc ca £0 bo suclt tbat au lajunctioa la tlio ajiprupruto ixluf 
but tbcro must bo tlio furtlicr ingredient tliat, unless tho dcKndant is »t ouco 
rcstramcd by injunction, irrcpazablo injury or inconvcnuncc iiuy result to 
the plaintiil befoiti the suit can be decided upon its merits 

In tho limited class of cases which aio now to be cuusiJired, the iiijuuctiuiis 
arc alw-a}s from tho nature of the ease of a tenijwrar} chancier, and must thus 
bo “icparatcly considered 

Injunctions may thus bo roughly divided into (A) injunctions whether 
temporal) orpeipctualinca'caol (o) contract or (b) tort (r 3) and fli) temporarv 
injunctions against (a) mtcricrcnce with tho subject matter of litioaliuu or (6) 
fraudulent disposition of propcit) pending htigutioti (r 1) 

Tho power given b) t 1, clause (a), is substantial!) the same is that long 
ca.crci:,ed b) English Courts of Equit) The object is to rcstram the defend lut 
from doing auj'thing which may prevent tho piopvrt) rcuiammg tn itiUu juo 
during tho pcndcnc) of a siut, upon the prmciple that when the plamtil! sicks 
to recover property m specie tho defendant '■hall not bo allowed to decide the 
question m his own favour by dealing or making away with the propirt) the 
right to which is tho question in duputc So tho Court will rutram not uni) 
w ulo ur diiuaoO to tho subject of litigation whetlier movi ible or munoviablo 
propert), but may also restrain the mere abcnation of propirty whither move 
iblc or immoveable Tor m ever) case the plaintilT mi,^ht bi put to the isqiiusi 
of makuig the vendor u part) to the proccodmg, inJ at all iviuts his titli if he 
prcv'ads m the action, may be embarrassed by such new outstanding title under 
the transfer (1) Tho Court, even though it acts on the doctruic of lis pendeits 
will prevent, if possible, the ncccssit) of proceeding on such a prmcipIc and will 
not in a proper caso deprive a suitor of tho more cHectivc protection of an m 
junction (i) This clause deals with suits m which a claim is made for speci&c. 
proper!) m the hands of the defendants, and it is oul) in such suits that any 
question can arise of waste, damago or alienation Tho object ol the cicrciso 
of the jurisdwtion is to sccuro tho safety of that specific propirty which is m 
dispute in the suit pending the Iitigitiou, as al»o at its close to secure that an) 
decree which ma) be nude with reference thereto shall not prove unfructuous (3) 

The power, however, of usuiug au injunction pendente lito ought to be 
most cautiously cacrciscd It is only in eases where property, which it is 
essential should be kept m its cxistmg condition during tho pendency of tho 
suit, is m danger of being destrojed, damaged, or put bo)ond the power of 
the Court, that the latter ought to interfere so as to restrain persons who m.vy 
turn out m the final cv cut of the litigation to be tho actual owners of the property 
from proper eiijo)mcnt md possession of it (4) 


(1) See Collttks Specific Pcr{ormanc«,205- 
273 , Story, Eq Jar , 900-008, Znd English 
Edition. 

(2) Hood t Aston, 1 Bii»s 412, ono of tho 
largo number ol cases dealing with laiunc 
tions restiJUmeg tho negotiation of ncgoUahlo 


instruments and tho transfer of itoclc, soturi 
ties and othor hhe tadiua of property 

(3) Goluck Chundcr Qoolio*r Moln 
Chundcc Ghosc, 13 \V B. 93, 00 (1870) 

(1) Mun 3toliuico Dussce r I ' 

Daucc, 13 W B. 00 {l&TOJ, per 
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Immoveable property should ahrays, if possible, be letamed zn &talu /[uo, 
until the suit winch is to dctcrmme the title to it shall have been decided (1) 

The restraint imposed need not neccasarily be absolute, but should be 
such 13 the cucumstances xequiie So where the subject matter of the mjuut 
tion comprised mortgage bonds and Government promissory notes the order 
of nijunotion \\hile prohibiting an> alienation of or dealmg mth the bonds or 
notes b} the defendant, permitted him to sue upon the mortgage bond and 
take steps to icali^o the amount covered thereby, and ordered the money when 
realized to be kept m Comt, imtil the disposal of the smt , md as regards tlio 
jjromissor} notes permitted him to draw the interest as it fell due from time to 
tune (2) 

In granting a temporary injunction rostrammg the ilienation of propert) , 
the subject of suit, the Court will, as m the case of other injunctions, first svc 
that there 13 a hona fide contention between the parties, and then on which side, 
in the event of obtaining a successftd result to the suit, mil be the balance of 
mcouvenitnce (3) if the mjunctiou do not issue, bearing m mmd the principle 
(ihead) alluded to) of letaming immoveable pioperty tn statu quo[i) 

The wrongful sale of pioperty m execution of a decree is only one loim of 
ilieuation which may bo lestramed pendente /de(6) Even a judicial sah, Jf 
wiougful will bercstiamed upon principles and circumstances which aioheri-iftcr 
dealt with 

In order to obtam au lujuuctiou undei the rule there must be, (a) a iuil 
m which the mjunctiou may be giantcd.fO) and (6) the threatened danger of 
waste damage or alienation must bo allejcd and pr«nci/(7) (c) in respect of 
property which is m dispute m that suit (8) 

" Wrongfully sold in execution "—This is one of several fon^ 
junction m lestramt of judicial proceedings (9) Prior to the bjiccmc 1 c n 
Act the High Court lestiamed by mjuuction proceedmgs to be mstilutcd um 
pcuding , as -vlso proceedmgs not instituted but threatened, and prohibited « 
execution of decrees which had been or might be obtamed (10) Iho nwUer ^ 
now as regards permanent injunctions governed by the bpccilic Rchei At m 
13 regards temponry mjuiictions in part b) the Code ^In opimon has tea 
t\-j)reaatd that temporarj injunctions arc limited to matters nieutiouc 
sects 492 -yid 193 {now rr 1 and 2) of the Code And on this ground the Court 
refused an interlocutory injunction rcstrauiuig the defeudaut proceeding ‘ ‘ 
suit filed by the defendant against the plaintiS in tho Small Cause Court un 
the hearing of i suit m tlic High Court m which an application for au mjunc ion 
w IS imuU (11) But this c I'C has been disacnlcd from (12) It bccnis unoniu 0 ^ 


(1) Gomca t Carter, 1 luA Jur , H 8. 411 
(Jscu) 

(2) Cliandi iat Jim t i*<uliuai>di>U bio^h 
ZluliaJor, 22 L. t-jJ, 407 (IbOo) 

(3) ColueV ChunJir Gooho v llubim 
CUuuJir Gljiwt, 13 U It. lid, JO (1 b«0) 

(4) Goiuis r Carter, 1 luA Jur , >< 
4ll(lbC0) j/cr liiiar, J 

CoUcU » ojJ- ol .(>,>, 

(l) II i 


(7) Ifa . Pn-uoaoiroytoDoa*-®' VVooiim 
Moru,Do»iw,UW It tOJ(JS-V^ 

(81 B 1 w*;«n.C<IackChuaUrCooCo 

V Molum CJiuflltr Chme, 13 W H Oa 
(18.0) 

(0) See IVooUroBi, loJ 

(10) it), 151 

(11) J«>ramAu< i ZanmnUl m od. 

(1.) JIftrlwGrt««.r,Ut,M *» 7ts(t <•>')« 
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thit a pcrpctiul lujuiiction >iia> be ({ranted, but not an interlocutor) one, 
where to refuse it nia) be to mike the proposed decree nnfnirtuous An in 
junction in rc«poct of cuil judicnl proceedings iiui) hue reference to an action 
or to proceedings taken m execution of a decree obtained therein K 1 deals 
with the particular case o! wrongful sale in execution, a proai«ion whicli was not 
contained in the Code of 18S9 Sect CG of the Specific Relief Vet aras not 
intended to and does not affect temporar) injunctions applied for under sect 
102 (now r 1) against the wrongful sale of proper!) m execution of a decree 
Therefore a subordinate (Jourt inay I'sue an injunction restraining proceedings 
m execution pending before a superior Court (1) 

The law does not sap that a property is, or is about, to be inongfull) sold, 
but that It IS m danger of being wrongful!) sold (2) These words are wide 
enough to include, (3) and the section is, in ^ct, most commonly applicable to 
claims in execution made under 0 XXI r GS If a claimant under that rule, 
who e claim has been disallowed, institutes a regular suit against the decree* 
lioldcr, the Court has power to grant an injunction sta)mg the sale pending 
the decision of the ’^uit (4) ^Vnd the Code ha>ing been amended so as to admit 
of the grant of an interlocutory injunction m such a case, the procedure indicated 
br the rule should be lollowod, and a sale should, m case ot applications by tiiird 
parties, be restrained b) injunction m the suit brought to try the title, and not 
b) the order of the Court executing the decree (G) And in the execution of a 
decree ordering the sale of property, it is not competent for a Court to refuse 
to sell It because a stranger who is m possession of such propert) impeaches the 
decree, the course open to him if he wishes a stay of execution being to fflo 
a suit and obtain an injunction for that purpose (6) But though wheto property 
IS m danger of wrongful sale the Court may issue an injunction restraining the 
defendant from enforcing his decree against the proper!) , yet when the Court 
dismisses the suit in which the injunction is sought and has been granted, it has 
no right to further restram the defendant from cxccutmg upon the mere possi 
bility of the Appellate Court rc\crsiDg its decree Once the suit is dismissed 
the Court has, in pomt of law, no power at all to deal with the proceedings m the 
suit m which execution has issued (7) Upon the dismissal of a suit for an 
injunction restraining the sale, the Appellate Court may issue a temporar) 
injunction rcstrainmg the decree holder from proccedmg ivith execution pending 
the appeal , (8) and the application may be granted subject to the terms of the 


Rash Bchary Dey v Bhovrani Churn Bhose, 
34 0.97(1006) where it was also pointed ont 
that the High Court has a general Eqnily 
jurisdiction milcpendent of the Code 

(1) Abut Ihilbtn p Adnuautrator CencraJ 
of Bengal. 23 C 351 (1895) 

(2) Brojendra Kumar Rai Chowdhury « 
Rnp Ball Dass, 12 C 515, 517, 618 (1886) , 
sceFulkumarv Ghanshyam Misro, 31 C 511 
(1903), and as to an injunction being conse 
quential relief as held in tho latter ease, seo 
Eunj Behan t Keshav Ball, 28 B 567 
(1904) 

(3) Brojendra Kumar Rai Chowdliury t 


Rup Ball Daas, 12 C 516 (1886) 

(4) Ib , Abdullah p Banko Bal, F B 33 
A 79(1010) 

(6) lb , a case which clearly emphasizes 
the difference between the former and the 
present law 

(6) Purshottom Vilhal v Purshottom 
Iswar, 8 B 532 (1884) 

(7) Gossam Money Puree v Gonr Pershad 
Smgh.llC 146(1884), referred tomYamui 
nd DowUh p Ahmed Ah Khan 21 C 561 
(1894) 

(8) Kirpa Dayal t Rani Kishon, 10 4 SO 
(1887) 
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ipphcant gmng such security oa fho Court thinlca ilt (I) Tiiw decision 
liouevcr, rcccntl} been di«<»cnted from the Court holdm" that in a ca^c He 
fills jt was impossible tosa} that the proporij Mas in danger of being wrongfuJJf 
sold that sect J92 of (he last Code required iJ at it must bo prated that 
the iiropert} uas in such danger, and that to hold m such an application this 
ms pro\od would bo to decide an appeal which ms not before the Court (2) 
It IS submitted that the question is rather one of fact than of Jaw, though no 
doubt dealing nith the matter as one of fact the decree appealed from would 
unless it was clearly erroneous, prove a serious obstacle to fho grant of an in 
junction The Code directs that ordinarily before granting an injunction nofico 
of the application should be gnen to the opposite party (3) VVTicrc a Court 
made an order granting a temporary injunction without directing notice of tjio 
application for an injunction to lie i««ucd to the other side, and its order dweetmg 
stay of fialo of property in etocufion was parsed ex parle without the other side 
being given an opportunlt^ to show cause it was held that the order was 
irregular (i) The application shonld be made without unncce'^siry delay (5) 
and should on the face of it di* lose a suflicicnt ground to warrant an order 
being made as prijcdfC) Tlie moaning of the word ‘ tcronqfuUj may in 
eortain cases Jo open to doubt (7) It is howcicr clear that the property 
11 not m danger of being wrongfully sold when the plamti/I has no title to or 
intcroat in it or if ho ha** an allege I iiitorost when such jnforo*t is not the ^ubji'ct 
of Sale in e^vcution (8) So where ancestral properly w s attached in cTocution 
of a decree and a son of the judgment debtor inslifufoil a suit to cstablWi J la 
right to tho property and made an application for a temporary injunction 
(lireetiiigfitai of sale ponding the decision of (he suit it was held flat inasmuch 
as what was adiertj«cd to bo sold was tho right and interest of tie plaifltms 
father in the property it could not be «aid (hat the property was being wtong 
full) sold m execution of a decree and the temporary injunction ought no to 
iiave been granted (9) It has been said that m interpreting this portion o t c 
Code a Judge cannot bo too careful as to the mode in which 1 e jicrmit^ 1 lo 
inachmeiT of the Comts to be used for (he purpose of einbl ng a phmti in 
one suit to delay a decree holder in another from obtaining the frmt of his ju » 
ment by executing his decree m ordinary course ogainst the property o is 
judgment debtor U the sanie time it is of course most desirable to guan 
as far aS possible against a njuitjplicily of suits winch was one of the o j^a 
the Legislature had m view in enactmg the provision m its present 'iJiape e 


(1) Kiipa Dayal e IlaniKwI r lOA 80 
(1887J 

(3) /n ra Chan Jo C bi 20 A 311(1001) 
(3) R 3 

(i) Amohk Ram i Sail b ^ ngl 7 A TjO 

(isas) 

(3) lb , 3^2 
(rj II 


(7J KirpaDiijalt KauiJushou lOA 60 

12(1887} ScoJnreCUndoBih -OA 311 

I904J stipra ^ , n a r.rn 

(8) VmoIaLRami 'lahbSesI 7 A 0^0 

188 } 

(10) Per Straight J n Kwj a »' 

lani K lOA 80 83(1887) 



i]a»t , tijirriow aj’fiiMUoM Mtuur i/icvj an c/riuh i 

from an 4{)]i!ir tti m for an MijuactionumlirtUuM (o) the wu!.t< , ditnaK* 

an I aliPiutaon <»{ \ lojxil) wUicU i» »« di4pttt4S lu iho nut Vnd a» ap 7 .l»cat» ua 

jinlrr that Ofihr ami cKunj (f) arc hotb distinguish il»li. from m niplirituni 
ijmUr<lauM.(<i), s latMi.aiiiilir^tioniiumbrlhatOrilrromlclaUM (f ) t'-'l'octuilj 
ire <lcail} lit tin„mshal>h) from each other 0 W\MII r (> ta upphrablo 
mil) to caM a nh ro it is prohaUo that the tUfiinlaiit is about to iiiaht, ana) 
with tiis pro^vrl) m> as to inaho it iiiipossibl (or tho phuntifl to (\rcnto aii) 
p ) mIiIo ilcmo against him, and emponers tho Court in fuich n case to mahe 
an onbr railing upon t!ic ikfcndant for Bccuiity anil, in dctsult thereof, to 
atlaili the proixrt) It has no application whcio tlio propctlj is the projtcrii/ 
tiKUit, aviurli must, if nccc>>5ar7, bo followed under tiie provisions of r 1, clause (a) 
riic latter provision applies to a caso where it is shown to tho satisfaction of 
the Court that tho defendant in possession is hhcly to damage and make awa> 
with any property in dispute in the smt, and empowers the Court in such a 
caso to issue an injunction to tho defendant to refrain from tho particular act 
complained of (C) But though O XXXVIII r 0 and r 1, clause (6), of this 
Order have both this in common, that the property to bo dealt vntb by the Court 
IS not i hat m dispute in the suit, the following important differences exist between 


(1) S 2 COO 

(2) Onkar Singh 0 Bhub Singh, li> A 400 (6) Bish&mbcr Sshai v SukbdcT, 10 A 

(1&9J) 180, 187 (1807) 

( 3 ) Colfett, op ef 205 (0) JojnarainGccreof SJ ibporsad Guru , 

(4) beo Bohinion v Pickering, 16 Ch D 0 W R , Hue , 1 (1800) 
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ipplicant gning such PMUnty aa Iho Court llimLa fit (!) Tin? dccinon lias, 
houeaer rcccntlj been di«sent«l from tho Court holding t3iat m % enso lilo 
this ife w-is impossible to sa^ that iho propertj wai m danger of being wrongfullj 
sold tliat sect 402 of tlvG fast Cculo Teijutred that it must bo ** ■prowl ’ that 
tfie property uas in such danger, and tJiafc to hofd m such an application tins 
was pro\cd would bo to decide an nppeil which was not before the Court (2) 
It IS subinilfed that tlie question h rather one of fact than of law, though nn 
•foubt dealing vnth the matter as ono of fact tho decree appealed from woull 
unless It was dearly erroneous prove a serious obstacle to tho grant of an m 
junction The Code directs that ordinanl_j before granting an injunction notice 
of the application should be gnen to the opposite partj (3) Where a Court 
made an order granting a temporary injunction without directing notice of the 
application for an injunction to be issued to the other side, and its order dtfcctuig 
staj of sale of property m execution was pa«!jed ex farie without tho other side 
being given an opportunita to show cause it was held that the order was 
irregular (i) The application shonM be made without unncccssarj delay f5) 
and should on the face of at di" lose a sufficimt ground to warrant an order 
being made as prajcdfC) The meaning of the word tcfonqfxtllj ina> m 
fcrtom oases be open to doubt (7) It is howeacr clear tJiat the property 
is not ui dan^jCr (f being wrongfully sold when tho plamtilT lias no title to or 
interest in it or if he has an allege I interest when such interest is not the subject 
of sale m execution (8) So where onccatral property w s attaclied lit execution 
of a decree and a son of the judgment debtor instiiutol a suit to cstabltfJi h*^ 
Tight to the property and made an application for a temporary injunction 
directing stay of sale pending the decision of tho suit, it was held that, in'Uiauch 
as arhat waa advertised to be sold was the right and interest of tho plamtilts 
father in tlie jjropcrtj it could not be said that the property was being wrong 
fully sold m execution of a decree and the temporary injunotioa ought not to 
have been granted (0) Jt has been said that in interpreting this portion of tho 
Code a Judge cannot bo too careful as to tho mode m which he pcruiits the 
inachinerv of the Courts to bo used for the purpose of enabling a plaiiitm m 
one suit to dcha a decree holder in another from obtaining the fruit of bn judg 
merit by executing Jus decree in ordinary course against the property of | 
judgment-debtor At the sama time it r** of course most dnsinble to ^lart 
as far as possible against a multiplicity of smia wt’ ’ ° 

the LegisJatiirc had in view m cnn<'* , 

Courts will tliPTAt- 

^ whether 

^ It has 


jja V JlaniKaJori JO A 80 

(loat) 

(2) i» re Cl anclo Bil) 20 A 113 (100*) 

(3) E 3 

(*} Amol&k Bam 9 SaliibSngli 7 A 
( 1885 ) 

(5} H> , 552 

<0 E 


(7) Kaja D»J.l » K..I m> » f 

82(1887) Seo /n re Chando BjUi, -0 * •» 

[1904) fupra ... 

(8) Amolal Bam t <h S ngh 7 ^ OfO 
[1885) 

(9) Ih « 9 .. 

(10) Per Straigbt J , iR Eirpa D-vya 
[l»al KjsJioH, 10 A 80 82(1867) 
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In'* n } '1 n \ t) I' VlUhk! 1 Hu\ (« itl t\»( t> o U(i i K I « u r 1 tii i| i' 
* I I f 1 r url «fH<'Xr !<' 

» I <rrt' f i ( . ui < i 

I I A * ^ I l.nlrr I *1 of \fl \U rf r »rjf t lx* ( nl'M til r«| li\ t t l\il 

C .11 (.^) 


FrAudaIcnt dispo-illon of fropcrty -Tli«jt'vi.i n lii^ nfmitlti 
< r j •• If \ t**--*- ( j) jn l* al t’ r 1 1 jxil\ f tit vilh 1 v (} <• injiii r jr n i» i I 

1* o j tu in li ] alo in t) <' » it T At 'U tl At ( wl If *1 1 1*1 1 tttif n 1a\ fltu 1 

A I t' «• ti Ic 1 1 ul i(}i } A« I I lx* «1 ft If 1 I jt i« j t jxttt wl ll rr :n >\« tl ' r 

II n ii< al ]<• (*5) tl '■ titlo t t wl I li >* t li itv 11% in tl <■ Jrf n I tut it 1 tl <ii f r« , 

: I m liif Jlo in t ' r ► jii It { < » i| |x % a p r > tf mtf i tin n tl r itari i f 

t'i? <1 i I dant I ) il< ft al an 1 ! fi >n 1 ) i* ff< lit. t« an 1 1 1 an injun li n 

aQaI ;; u> to l^« ictiri) <! attafliicnt !«-{ <• ]ul|.in iit(l* TIi « nliiutt 
rule IK I'lat, ]xn lin^ a »uit to <nf tro t c nfral (Iaiiii astiiiKi it ]• u ii tl < t< 

( Atinut lx an injum tl n to tr^train tin i fr< in | tTtin;;< r dr tin ^ uitli inn ] rii{< tit 
n til- ill., jr ) tt% KiKdlioalh in <li»] utf* III til *uit(‘)) Ulm li >u \ r siirh 
in • If 1 1 art n,, a 1 1 ilralin; uitli jir p tt% is n t done m llu tAiii i jJe ix rus> 
«[rwnr*'iji Lit with an int« nt to dffrtii I |«rv>nK who U inj* r« lil« is of 
t' own r, ha'o, <r ni^ld half the ri^jhl to r<A< rt f • *uch ( r< jk rtj in wtis 
facti 1 < f th ir ilaitn tlorc atts* in their Uhalf an niuit) to nstrain such 
il to I ono 1 drJitis With the i rojirrti even as agam't its lo^al own r Uoth on 
I Urh nent un 1 r 0 WWUi r 0 an 1 an uijunctn n un L r this clause hisu 
as ihiir »u) ;<cl ;iut‘ r nut tl o jr |».rl) in »uif ) ul the |rv|«rt) of tin iJ fi n 
ilanl , ihrrrf re a] j liratir ns liti 1 r lh< m* pruvivions an clear)) dtstin;;nisha1 It 
frotnon a] ] lirati nf roninjunctMnundtrcUuM (o) u^unst the waslsi iUung,ii 
an 1 alirtutt m of | r> j-rt) wlnrli is in duputc m the suit \nd as opiliratinns 
unhr that Or 1 r on I el lU'x* (f) ore I oth distin^uislnhli, from an i] plie itiun 
unlireliussfu) Mal-xi a] ]il>rati( nsund rtlntOrihr aiiiiclousi (f)Z\.x}HCtiM}}, 
lie (Iratl) ill ttHniiishal 1 fr< in ca< h other 0 WWIII r (> m aj plietblo 

1 1 ) 1 } t I C4M s wh tc it IS priihal to th it the lUhn hiit is about to niabu awi) 
with I IS j rojk rl) n> os to iiukc it impoviibh for the j laintifT to ixcculo in) 
pus i) 1( lUrrifl i(,uiisl liiin and tinpowero the Court m Rurli n ease to iinhn 

III orlir ralhni; ui on the defendant for ficcunt} ind, m ilifiult thereof, to 
attach the jro]Krl) It Ins no application where the ^roiKrt) is the projcrly 
in suit, wlnrh iniint if ncccasar ) , ho followed under the proMsions of r 1, cliufic (a) 
ihc Utter proM&ion applies to i ease where it is bIiowti to the satiafoctioa of 
the Court that the defendant in possession is hbcly to damage and maho away 
with any |ro]Krty m dispute m the suit, and empowers the Court in such n 
rase to issue an injunction to the defendont tn refrain from tho particular act 
complained of (C] Hut though 0 XXXVIff r 0 and r 1, clau&o (6), of this 
Order ha\o both this in common, thitlbo profKrtj to bo dealt with by tho Court 
is not that m dispute m the suit, the following important diflcrencca exist 1 m tween 


(1) S 2 

(2) Onkar Singh e Dhub Singh, Irt A 4j0 

(isat) 

(3) C( licit, o;) e( id" 

(4) tsfo Uoh nson i iicLiring, JO fJj J) 


GOO 

(C) BtahamUr Sahai v SuLLilov, 10 S 
180, 187 (1807) 

(0) Jojoaraln Gecteei Sli bpemd Ciirif , 
CW n.ilMC, 1 (J 8 C 6 J 
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these provisions In the first place, fhp property is actually attached the 
one case, while m the other the property is left m the owner’s hands, subject onlj 
to the prohibition enjoined by the lojunction Secondly, the p^ov^slor ^3 as to 
attachment are generally linutcd to propertj sufficient to satisfy the decree 
wJuch may he pissed in the suits in whieh the aonlimfinn fnr ^ 


wnercas an injunction, in so far as its action is J7» personam, is not so hnuted 
Lastly, any pri\ ate alienation made subsequent to attachment is null and > oid , 
but such 13 not the ease with alienations made subsequent to the issue of an 
injunction either under clause (a) or (t) of the first rule (2) 


“ Breach of contract *' — Sec Woodroffc on Injunctions, Ch VI , where 
the subject is fully considered Wliethcr or not there has been a broach of 
contract in any particular case depends on the facts of that case, and the sub 
slantive law go\erning it The ordinar) remedy for such breach is damages 
Lxtraordinary remedies are specific performance, rcscisoion, cancellation, 
rccen or and injunction IVith this last relief m its temporary form, th" Order 
alone deals The Court will inlcr/ero by injunction, to prevent the \iolafion 
of contracts and to compel parties to perform their covenants and agreements 
by injunction temporary or perpetual, mandatory or othcrwitc Certain 
common conditions arc essential to the grant of this relief, (a) the Court 
must bo one of competent jurtsdtclton (3) to grant tho relief prajed, (6) tbo 
agreement must constitute a con/racl,(4) (c) such contract must not be one the 
performance of which would not be spcctjiealhj enforced, (5) for injunctions 
respecting contracts must be governed by rules relating to specific perform 
ance (6) Wbeio an agreement is of an affirmative character, the remedy hes 
m specific performance and an injunction may also be granted both for the 
enforcement of negative terms, if any, and also m aid of and ancillary to tlie 
relief sought by way of specific performance of tho contrvet If, however, 
an agreement, though of an affirmative character, is such that the Court wouJt 
not specifically enforce it, no injunction 'nil be issued to prevent tbo breae t 
thereof (7) except m certain cases of negative agreements coupled with affirmatn t 


(t) See notes to ruks dealing attach 
nicnt before juilgmcnt 

(2) Delhi & London SaoL v Bam Naratn, 
9A 497,499(18S7J fin this case tho Lower 
Courtissuedan injunction unders 492,c] (b), 
but tho {acts prosed do not appear to have 
warranted the order Tho clause requires 
not only proof of attcmi (ed alienation, but of 
intent to defraud Tho High Court appear;* 
to hare considered that tho injunction was 
not legally issued but disposed of the case 
upon another point foil in Manohar Das » 
Bam Autar Pande, 25 A 431(1903)} 

(3) IVoodroCo 190-191 

(4) Ib 191-194 So DO injunction can be 
granted in respect of a void agreement 


Bhifcaji Sahayo t Bapu Sayer, 1 B 5^0 
(1877) In the cose of voidable agreeroenfa an 
■munction may bo granted when the 
at whoso instance the contract is Toidsble has 
elcrfcd to ratify it, pronded fhatratiUcation 
IS not (as la the case of a mmor) unpossi c 

(5) Woodroffc, 195 fir r/i 

(6) See Act I of 1877, ss 54 60 U h 
Joyce 8 Poctrmes, 204 As to contract 
which cannot be specifically enforce , sc 

I 21, Act I of 1877, IVoodrofTe, 19o, ‘or 
whom contracts may bo specifically en 
forced, ib 237, against whom contracts 
may bo eo enforced, ib 241 

(7) Act I of 1877, 8 50 cJ (b) 



4 '^iinj.t nuisances , (23) such respect ol air, light, water, support, •Raj , 

agjin-.t mfrjDgcuKjit of copjTight, traJcinarhs and pilcnt8(24) and onj otlnr 
wrongful act, whatocr may l> its nature (25) This ta now made clear, though 
It ou„ht not to have been ever doubtful (26) bj the addition of the words ‘ of 


ony iimi ” 

tltAtll otl877,« 57 Astesflhjnstucana 
iKgaUvti corensnU, see JJoodrolIc, 209 224 
(2) Act I ofJS- 7,1 4,eU(0. \\*»odroffe. 


(3) Woodrofle, 213 217 
(1) lb 24V2^ 

(5) lb 251 250 
(C) lb , 257-259 
(71 lb , 201 
(S) lb, 262 271 


(9) lb , 209 

(10) lb , 271-275 

(11) Ib , Cb VI 

(12) Tb.Ch MI 

(13) Ib 283, a* to tUrcateneo bat in 
complete acts, see nmdn Basini 

V Jahnab CbowdUrsni, 21 C 200(1896) 


(14) Act I 0(187", » 50, cl ( 3 ) 

(15) Ib,s CO, cl (1) 

( 10 ) lb. cl (/) 

(17) lb. cl (;) 

(18) Ib.d (t) 

(19) See Clerk and Lindscll, TotU, 081 

(30) Woodrolfe, Ch MI , p 287 Act I 
ot 1877, s 54 

(31) lb , Ch Mil 

(32) lb , Cb IX 

(33) Ib Cb X 

(21) lb , Ch XI 

(26) Ib Cli xir 

(26) The decision m Darab Ivuar v Gomti 
Kuar,22A 419(1000), that the section docs 
not apply to cosca of injury in tort and acts 
oi trespass, is dearly erroneous. 
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9+] 3 The sliall in all cases, except wheie it appeals 

Belor. granting in- ‘•'■'‘t '■*« of glantlllg flic injunction 

Junction Court to direct A\ouIu be defeated by the delay, befojc 
notice to opposite party, granting an injunction, direct notice of the 
applic.ation for the same to be given to the opposite party. 


4 Any oidei for an injunction may be discharged, or 
Order lor injuncUon varied, or sct aside by the Court, on apphea 
may be discharged, varied tion made thereto by any parta’ dissatisfied 
or set aside. Wtli SUch Older. 


Practice Notice — TLo present Ortler contains the practice as regards, 

temporary injunctions Tho jiraclicc as regards perpetual injunctions is tbt 
same as tint winch goverua the inaLing of decrees generally (I) Injunctions 
are granted upon amt, and should as a rule be 6pccificall> prayed for when the 
obtaining of this form of relief is a substantial object of the action In urgent 
cases application for an mjuncUon may be made ex parte without notice and 
before or alter appearance As, bowevir, enacted by r 3, notice as a geneial 
rule must bo given to the opposite party The powir to issue an ex parte in 

junction no doubt exists, but the greatest care should be cmploj'cdm its exercise, 

and only in cases where considerable mischief might ensue if the issue of the 
process were delayed until notice was given (2) If tho Court be of opinion, upon 
an application ex parte, that tbo ease is not so urgent as to require its imnicdiafe 
interference, it mil either grant a rule nm or order notice of tho application 
to bo served on tbo defendant Ulicrc an injunction is granted mthout notice 
the partv aggritvod may applj either to have it discbaiged under t 4 or he 
may appeal , (3) though the former appears to be the more proper courv ho 
appeal lies from an order refu 
the opposite part) (4) In oti: 
made by motion for a rule «m 
defendant 

Instead of issuing an injunction in the first instance the Court may S*’®” 
an jjj/enm order (5) which is really an order in the nature of an injunction gran c 
wlicn the plaintiff, not showing quite a ease for an ex ]iarte injunction wi lou^ 
more, shows a case for giving short notice of motion for au injunction an< 
protection in the meantime + ,i t the 

An iTiierun order and a rule wst may be, and ordinaiil) arc, gian e ^ 
same time In the case of every application it must be proved cit er (a 


(I) WoodrolTc, 129 ct eeq 
(2J Ib,130, Harit Secret-ary of Stale, 27 
B 424 451(1903), Freeman t JrcArtIiur.2 
Tayl Sc Boll 10, 26 (1851) , see Soliocbuny 
Dossco t Hurree Kisto Boy, 2 Boula. 63 
(1869) .Amalak Ram v Sahib Singh, 7 A 
S^O (1885) 

(3) \malak Ram o Sahib Singh 7 A 600, 


.ornSfiS) 

(4) Luis t Luw, 12iLJSC(188SJ 
(6) By which the defen.Iant is 
intil alter a particular day named, h^r y 
Kjuig given to the plamljR to serve no leo ot 
injunction for the .UyUforo 

iich day 
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usu'^U) tlic CASc) by atbdaMt, or otbcrwi<M that suibciciit grounds oxist lor the 
grant ol tbo rdicl claimed (1) The defendant s admission ma\, of course be 
8ufficiciit.(2) railicular care nvu6t be talcn to stale all niatcrinl facts fully 
and fairly in applications for an ex parte injunction (*)) such as injury (4) dchu 
dant 6 intention to waste, damage, alienati , or to commit some other threatened 
injury (o) 

If suflicicnt pn»td/«cic caidcncc la jjiatn the Court may either grant an 
injunction absolute!) or as pioMdcd for in r 2 on terms It may require tlic 
plaintiff or defendant to enter into terms as a condition of wtbholding an injimc 
tion Tlic most usual undertaking is to rcejuirc a plaintiff os a condition of the 
Court’s interference in his favour to abide by any order ivhicli it may make 
as to damages (tJ) Tho undertaking is ordinaril) given b) Counsel or pleader 
on bcbalf of the party for whom he appears, or bv the part) appearing m person 
and forms part of the order of injunction 

In some eases tho motion for a temporary injunction is treated as a trial 
of the action, and the hearing of the cause is not proceeded with, the injunction 
being b) consent made perpetual on tho motion In eases, however, where 
relief, additional to that by injunction, is sought, such a course is not feasible, 
and the trial proceeds, when upon judgment the injunction « made permanent 
or dissolved If upon judgment tbo action » disnmscd, any injunction wbicb 
may have been granted goes as a matter of course An injunction which has 
been granted upon an interlocutory application is superseded by the judgment 
in tlic action If it is intended that it should remain in force it must be express!) 
continued. 

Discharge, Variance and Dissolution A marked feature of temporary 
lujuiictiona, as distinguished from those which arc final or perpetual, is that 
the former ate liable to bo dissolved on notice upon sufficient cause shown at 
any stage of the proceedings after, or perhaps even before, the coming in of the 
answer (7) The application should be made on motion at any time before the 
hearing of the cause in which it was granted , (8) and before the Court by which 


(1) &ce Iigjoran NanaUiai v Sbrxlliar 
BaJkrislina Isftgarkar 2B 2oG(IS77) 

(2) Goluck Chundcr Goolio t> Mohim 
Chunilcr Ghosc, 13 W B. 95 (1870) , Appaji 
Palilt Aia, SOB 733(1902), or rt may go 
a long way to remedy defects m tho plaint 
Kunj Behan v Kcsh&r IaH, 28 B 607, 572 
(1004) 

(3) rrceman o McArthur, 2 T»yL A Bell, 
10, 25 , Joyce, Inj , 1203 

(4) tVoodroffe, 137, Spelling, §| 991, 993 , 
High, Ini .8 108 » hot eeo Hunj Bebar« v 
Keshav Ball, 23 B 507, 572 (1904). agoinet 
too strict construction of filofo^sil pleadings. 

(5) Woodrofle, ih . Chabildas L^ubhuv 
Mvinwipal Coiuvajssionct of Boiubay, 8 
B 11. C U, 80 (1871), Prosnono Moyeo 
no<!Sco r ttooma 'Moyce Dossee, 14 W It 


409 (I8"0) , Roy Buchniiput Singh v 
ScCT^Urr of State, 11 B L. R. app 2'*, 28 
(1873), Cha&didat Jba V Pnclmanund Singh 
Bahadur, 22C 459 408(1895), Moran t> Hirer 
SleamlvaTigalionCo 14B L.B 352(187A 

(8) Sco as to injunctions on terms, Anant 
natuBcyv Mackintosh Q B L. B 571,5(4 
(1871), Moran i» Birer Steam Navigation 
Co,14B L.B. 352,381, 388(1879). Batanjc 
Ilonnaajo BoitlewaUa t Edalje Honaasjo 
BotUewalla, 8 B S. a B. 181, 184 (1871) , 
Chandra Nath Pal V SrceGobindChowdhury, 
C G W N 308 (1900) , Madras Bailway Co 
V Rost, 14 KL 18 22 (1890) , Kripa Dayal t 
Bam Buhon, 10 A. 80, 83 (1837) 

(7J Woodroffe, U2 

(8) Joyce, In] , 1283 , Freeman v 
MeVrlhur, 3 TajL & Bell 25 (1851), Sm 
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tlic injunction was (granted, (1) unless the cause has been transicmd, when the 
apjilication nia> be made to that Court to winch the cause has become attached 
The same rules of pleading and t\ nience appt) both to applications for the grant 
and dissolution of nijunctiona Ihc mjuncliun will cither be continued or 
dissuUcd according to the mciits as disclosed by the pleadings and the pre 
pondorance of the c\idcncc 

If an injunction obtained ex parte is set aside on the ground of conceal* 
inent of mat' rial farts, (2) or an injunction granteil on notice js set aside as having 
been issued on msuffiticnt grounds (3) the plamtill may apply again d he can 
malvc out a sufficient ease 

in appeal lies under 0 XLIII r 1 fr) from an order under this rule, the 
a]>I>ed not being limited to an aiBrnntisc but including aUo a negitive 
order (1) 

Compensation, for issue of injunction. — This in the last Ci>de was 
d« alt w ith m beet I'li, wliuh is now incorporated m f^ct O'), winch vc 

B5] 5 An injnnctiou directed to a corporation js bmding not 

Injunction to corpora- Only Oil the coi-poration Itself, 1mt also on 
uoa binding on Its officers. ^\\ meiuliers and officers of the corporation 
whose personal action it seehs to restrain. 


/nfcr/ocufori/ Orders 

981 6 The Court may, on the appbeation of any party to a 

Power to order Interim suit, order the sale, by any person named m 
sale such order, and in such manner and on suen 

teims as it tiunks fit, of any inoveable property, being the 
subject 77\aUer of sucJi suit, or attached before judgment sudi 
‘iiut, which IS subject to speedy and natural decay, or tchen jor 
any other just and sufficient cause tt may be desirable to haie so 
at once. 


Sale of perishable articles — The benefit of the provisions o se 
of t)iC last Code should plainly be claimable m the case of attaenmen 
judgment, and the section has accordin^y been bo amended o * 
been added so as to empower the Court to order a sale of sccuritic* w ere 
state of the market requires such a course 


Sohoeburry Dosseo v Ilurre© Kisto Roy, 2 
Roulnois’ Rep , 62 (18SJ) , Kerr, Inj C31 

(1) Wpodroflo, 142. 

(2) Fetch V RocUort, IS I* J Ch. 45S, 
J recoiaii v iloArtbur, 2 TayL &• Bell, 26 
(1851) 

(3) JftgjiTan i Sbridbar 2 B 2a5 25® 


D, Spclbng, Extnwrajawy Relic*, s. 

, Zaba^a JaO r UobanimaJ Ta«ib. 15 

(1892), Hari Lai ^ ” 

>I 996(1913). LachmiKaratnr lUra 

nn Dos. 33A.425(1!>J3) 


0 39, tT 7, 8. 
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7. (1) The Couit Jiuy, on the application of any paity to (s. 

DetcaUon, presena- tcmia as it tluuKs fit,- 

tion inspection etc, of (fl) iinkc ail Older for the detention, 
suticct matter of sun prcocrvatjoii or iiisiJcction of any 

2 )ioperty n/ncA »a the bubjcct-wio/fcr of such suit, or 
tis to u/uch any qiieslton may arioc therein ; 

(6) for all or any of the purposes aforesaid aiithoiizc any 
pei-soii to enter ui)on or into any land or biuldiug in 
the possession of any other party to such suit ; and 
(c) for all or any of the pur^ioacs aforesaid authorize any 
sani 2 )Ics to be taken, or any obser\ation to be made 
or experiment to he tried, uhich may seem neccssaiy 
or expedient for the jnirposc of obtaiuing full infoi- 
matiou or evidence. 

(‘J) The provisions as to execution of pioccss shall appl) , 
mutatis mutandis, to persons authorized to enter undci this lule. 

“Application.”— flic appUcztiou can only l)c iiuJc after summons lias 
been b<.r>cd, and alter reusuuabic notice of the intention to appb for the order 
hai b'eu gl^en in witmg to the defendant (1) Sec ncit rule 

Inspection —The ^irmciplc upon nhicli (he nght of inspection is justified 
u that whcrcNcr m respect of the propen> of an individual a right accrues to 
another >vhich cannot be measured without iu$i>cctioD of the subject or propcity, 
the Court is competent to compel the proprietor to permit such mbpcction as 
ladisiiensable for adimiusicnng juaticc (2) Under (his rule the Court has piri® 
dietioii to make an order for preparation of an inventory (3) 

detention, etc.— An order for investment is not aii order for detention, 
custud) or preservation under this rule (1) 

“ Subject matter of such suit”^ — Ihe words of the English rule or 
os to uhxch anij question may arise therein ” v>crc originall) oimttcd because it 
v\d8 thought that the words marginally noted were sulhcieiitl) compreLcnsi\t 
to cover all matters m issue m the suit , (5) but they have now been inserted 

8. (!) All apphcation by the plaintiff for au oidei mider ts.5 
AppUcaUon for such rule 0 or rule 7 may be made aftei notice 

orders to be alter notice. to the defendant at any time after insMu- 
tion of the suit. 

(2) An application by the defendant foi a like Older may 
be made after notice to the plamtilf at any time after appearance. 


(1) ScDgotha V naDiaaami, 7 M. 241 (3) InijaU t AIi Uussam, 15 C W N 

(1883) 353(1910) 

(2) Dhoroncy Dbur Ghoso t IlaUha (4) lb 

Gobmd Kur, 2 C 117, at rji 121, 1552 (a) Doraisingliam « V)Tavan, JlU I,, j 

(18JU) 404(1913) 
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.] 9. Where land paying revenue to Govcimnent, oi a tenura 

Whcnp^rtymaybopul mclla oi buit, 

la immediaio poisessioo « tue party ill possession of such Jana or 
oi wit Bcglectu to pay tlie Government 

revenue, or the rent due to the proprietor of 
the tenure, as the case may be, and such land oi tenure js conse- 
quentJy ordeied to be sold, any other party to the suit claiming 
to have an iiiteiest in such land or tenure niay, upon payment 
of the revenue oi rent duo prcMously to the sale (and ivith or 
without security at the discretion of the Comt), bo put iii 
immediate possession of the land or tenure , 

and the Couit m its decice may award against the de/aui(ir 
tlio amount so paid, uith mtcrest thereon at such latc as 
the Couifc thinks fit, oi may chaige the amount so paid, with 
interest theicon at such rate as the Couit oidcis, in any adjust- 
ment of a<.counts wlucli may be directed m the deciee passed in 
the suit 

Decree not contaiiuug order for adjustment— It wja htld ui the 
undci mcutiuiicd ca!>c(l) that scjurat© suit «as not uctcsairj, aud that 
uliPfc a decico doei* not o\j)rca»ly direct an .idjuslmcnt of 'iccctuols s‘'di 
idjustmcut cm be ordered luoietutioD if it be shomi Irom the nature of the 
decree that it could and should have contained such on order iiitl is inU*M/cct 
\vtttiout it, 


J] 10. Whe^e the subject-matter of a smfc is money or some 
Dcpwit ot money, etc , other tlungcapabJe of delivery and any party 
iQ Court. thereto admits that ho holds such money or 

othei thing as a tiusteo for another party, or that it belongs or 
is due to another party, the Court may oider the same to he 
deposited in Court or dehvered to such last-named part}', 

01 without sccuiity, subject to the further dirccttou of mo 
Comt 


Deposit — ^Thc rule appliis <nily when the i)urty maLiug the adini^aiy 
lioldd the property or other thing irfuph the putty m uhowJ favour the ^ c 
13 made seeks to hi\c delivered to him But even if this rule is infen ^ 
apply to a case vhete the property is not so held by the iurt) 
admissions, it woidd not cover the case when? the money was held y an 
Comt to Ibe credit ol another suit ( 3 ) 


(1) Uadioy bmgh v \laogai nsni, 0 C 
W N "no (1902) 

(3) ilajab Parlha SaratUu Apps Row P 
Unjah Rtngiah Vppa Kow 37 31 JCS (1903) 


rSnbrahJiiftniaAyyar,J.Jii>sI» 
f(w uttoreal lor luoney not deposited, 
Rwn Pass Gossamio Proaaaao Mo^oa 
Dosscc, IG \V B C07 (1871) 


OUDER XL. 

J-PpoiiUmcnt of Jiicciurs, 


1. (1) Where it aj>pean> to tlic Court to be juit and js 
Appointment of tc- cojiicHWH<, the Couit may by order — 

(a) appoiut a receiver of any property, 
ichdher before or after decree / 

(6) remove any person /row the possession oi custody of the 
property , 

(c) comnut the same fo the possesswiii custody oi manage- 

meat of //ie receiver, and 

(d) confer ujjou tltc reccivci all such poweis as to binig- 

mg uud defending suits and foi the UMli^atioii, 
uiaiugciiicnt, protection, prcscivatiou and improve 
meut of the propcity, tlie collection of the reuta and 
profits thereof, the application and disposal of such 
rents and profits, aiwl the execution of documents 
as tlie owner himself has, or such of those powers 
as the Court thinks fit 

(•2) Nothing 111 this rule shall authorize the Court to remove 
from the possession or custody of property any peisoii whom 
any party to the smt has not a present right so to remove 

2. The Couit may by general or special Older fix the amount [cr « 

to he iMtul as remuneration foi the sauces 
ofthcTccaier. 

3. Every receiver so appointed shall — 

^ ^ (a) fwnish such secuiity (if any) as the U 

“ Couit tluuks fit, duly to account 

for what he shall receive in respect of the property , 

(6) submit his accounts at such periods and m such form as 
the Court directs , 

(c) pay the amount due Jiom him as the Court directs , and 

(d) be responsible for any loss occasioned to the jiioperty 

by Ins wilful default or gross negligence. 
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4 W/ie)C a rcceiiei — 

Buforcment of tc {«) Joil» lo tuhmxt hs auouuls lit iuch 

cejucrs duties ftcTiods and %n iuch form as Ihe 

Cowl directs, or 

(h) fails lo fay the amount due fwm him as the CouildtrccU, or 
(r) occasions loss lo the froperlij hy hs uilfal default or qross 
ncqhycncc, 

(hi Court may direct hs fiaperly to he attached and may sell such 
properly, and may apply the proceeds to make fjood any amount 
found to be due fioin hm or any loss occasioned by him, and shall 
pay the balance {if any) to the rcceucr 


] 6 Wlicrc the property IS land payjii^^ re\ tiiue to the Go\ erii- 

WheaCoUectof may be Went, or iaud of a\]ucIi the leveiiuo lias been 
appelated receiver assigned Oi redeemed, and tbe Couifc cou 

bideii* that tbe interests of those concerned will be promoted 
b) the management of the Collector, the Comfc inth the 
consent of the Collector, appoint him to be leceiver of such 
propel ty 


Amendments — fhe formtr Chapter \XX\I , dealing ^ith lieceirers 
contained three sectiona 503 50i and 50a Sect 503 has (subject to the 
amendments italicized) been incorporated iii rr 1-3 R 1 corresponds intb 
the first half and the last paragraph of sect 503 R 3 corresponds inth the 
hist portion o! clause (d) the rest of that clause being retained in r 1 K 3 
IS the second half of sect 503 Jess the last parograpl), ivhich has been put in 
r 1 R 4 w new R '5 ig sect 501 Sett 50o has been omitted This is t e 
most important change effected as the former restriction 0 / power to Hig 
Couita and District Courts has been icuiovcd Other amendments of ornicr 
provisions appear to be of a 'verbal character 

Just and convenient — ^These words arc dcrivcdfrom th"* English «l“dica 
turc Act which greatly enlarged the powers which the Court 0 / Chancery former y 
exercised and the Courts in India have the fullest jurisdiction to apx’omt, as 
well as to remove v receiver m the exercise of judicial discretion (1) 

Definition and nat-ure of the Office of Receiver — i- receiver is aam 

ibffeient person between the parties to a cause appointed by the Court 0 
vnd preserve the property or fund m litigation jiendenie lilc when it 
seem reasonable to the Court that either party should hold it , (3) or w c^ ^ 
party is incompetent to do so as m the case of an infant (3) A 
ministerial officer, originally of the Court of Chancery and as a genera 


(J) Srimatt 3Iathura v Slubdayal 14 
C tv V 2o2(I909J Ramjiratae SaLgram, 
14C 37 N 248(100'^) 

(i) Ejgli on HceeiTcr, sect. 1 , hxm on 
RecciiiT, 3, luUi iTgard to tins UcfioitiOn 
It must be noted tliat tbo Court sofflctmioa 


poult, (not nnconiinonlj- w partncreLip 
«s) ono o( llo p*rt“> « 

. sonernUy WooiIroHo. In»- W 

cciwrs m British Ind » 

3) Kerr, 3. 
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mere ciiitodiiu L i\uig no ^towers except those conKrred by the order of his 
.ippojutincnf, Jliougli intli the growth of £quit\ junsdiitjon it 3ias bteome 
U'>ual to clothe them with much larger i>owcra than were formcrlj conferred (1) 
A rcccuer is an officer of the Court through whom Lquit} takes possession 
of the projKrtj which is the subject of a litigation, prcbcr\e8 it from waste and 
destruction, secures and collects the iirocccds, and ultimatelj disposes of them 
iccorduig to the rights and priorities of those entitled thereto, whether regular 
parties in the cause, or onl) coming before the Court in a reasonable time and 
m the due course of procedure to assert and establish their claims As the 
rcprcscntatnc of the Court he is subject to its orders, accountable m suchuiamicr 
and to such jicrsonsas the Court may direct, and has in his character as iiccner 
no personal interest sa^c that arising out of his fiduciarj capacity and respunsi- 
bilitj for the correct and futhful discharge of bis duties He is not the repre- 
scutatiNe of a party or parties, hut the representative of the Court (2) A receiver 
can onlj be projicilj gtiiuted for the purpose of getting in and securing funds 
which the Court at the hearing, or in the course of the cause, will have the means 
of distributing among the persons entitled to those funds (3) The receiver 
appointed in a particular suit is nothing more than the hand of the Court so to 
speak, for the purpose of holding the property of the litigants whenever it is 
ncccssat} that it should be kept in the grasp of the Court m order to preserve 
the subject-matter of the suit jHndenlelite, and the possession of the receiver is 
simply the possession of the Court To such an extent is this the case that an^ 
attempt to disturb that possession, without the leave of the Court, is a contempt 
of Court The receiver has no jicrsonal rights m the propertj and he cannot 
take any steps even for the purpose of defending his pussossiou without the 
sanction of the Court Also as a rule so little jicrsona) interest of any kind has 
he in the matter that he is nut justified himself in making an> application what- 
ever to the Court. If it is nccessarv that he should take action of any sort it ' 
is for the parties to the suit, or one of them, to come to the Court to put him in 
motion, and whatever the tcexsiver rightlj docs with regard to the property, 
be does it simply m the char.ictcr of agent for the owners of the propcity or 
the persons interested m It, and with certain ea.eeptioas in no ->ense as principal (4) 
Although ordinarily a receiv er does not himself applj for commencing proceedings 
for contempt, and although, gencralh speaking, the action is taken by the parties 
beneficially interested in the propeitj, there is nothing to jirohibit bis doing 
£>o Receivers have on oceastons taken action themselves without the parties 
toTrang ioiwaiA vn \be A tccctvct has no jToi/netaTj ngVits or 

interest whatever Xotwithstanding his appointment the propnetarj right 
in the estate remains m the persons who ate by law entitled to the estate (6) 
The receiver’s jiossession is not a possession bj auj personal right It is the 


(1) Ikach on Kcceivcrs, fccct I Ho dots 
not represent the estate, but u increl; an 
oiheer of the Court Hiilcr t Uam Ranjan 
OiaLravarti, 10 C 1014 (1SS4) 

(2) GIuiL dod liccLce, Lati vl li^ancnol 
Corporations, sect. 1 

(3) Evans i Coventrj, J Drew, bO 


(4) WiiLiubon t (jungadbar SukLar, 0 
D I.R 4S0, atpp 487,483(1871) 

(V) Grej ( Woogra ilobun rhakur, JS C 
703(1901), Mohamad Kasim r Paucha]>a 
Lesa,33iLS73 (1911) 

(0) Ram Lochun ''iri.ar t Hogg, 10 W U 
<30.431 (1883) 
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posscBaion of tliL Court, .inil he is totally devoid of anj iiitorcBt mthcpiopatj (1) 
A reccu cr should not bo ippomtcd m supersession of a honaftde possessor of tho 
property in dispute unless there is some substantial ground for interference (2) 

Iho geiier il objcctsfloughtby the 'ippymtmcnt of a receiver maybe described 
to be to provide for the safety of property i»ending a litigation, and until the 
hearing of the tau&t.,(d) or during the minority of infants to jjrcscrve propcit) 
m danger of being dissipated ox destrojtd by those to who e tare it is bj Ian 
onlrusted or by jicrsons having immediate but partial interest therein (4) A 
leceiver duly appointed is from the moment of his appointment to be consideied 
as an officer of the Court itself He will be protected b} it m the proper dis 
charge of the neccssarj duties of his oOicc, tlie iiossession of the receiver not 
being permitted to be disturbed without the special leave of the Court (6) and 
it will be treated as a contempt of the Court if any such interference takes place (6) 
the ro ison being as explained by Lord Eldon (7) that their possession is the 
possession of the Court (8) end the Court being competent to exanune the title 
V. ill not permit itself to be made a suitor 111 a Court of law , but wiUit'ielf evaiumc 
the title, the mode being by permitting the party to come m to be examined 
pro U!(crc5sc 4»o (9) 

iho ictcivex’s functions aic to obo) the orders of the Court collect and 
iccoimt for the rents, and manago the estate , ind (he (.ourt wdl see that this 
is done an the last 

Code a rec or im 

moveable present 

rule arc ‘ any property,” nithout either of these quahficatioDH, nhich honever 
doubtless still subsist \\lieic v receiver is required for the purpose nut only 
of receiving rents and profits, or of ©ctting m outstanding propertj but of 
carrying on or supeimtendmg a trade or business he is utuall} called a manager, 
or a receiver and manager (12) though the terms are 8ynon}inous (13) The 
appointment of a manager implies that he has power to deal watb the property 
over which he is appointed manager and to appropriate the proceeds in a proper 


(1) Wiikmsou V Guii^adlmr Su-ibsj- 0 
B L.II 480,493 491 (1871) 

(2) Siuuati Alatbuia v Shibdajal, 14 
a W N 252 (1909) 

(3) Tulltb V Armstrong, 1 Keen 428 
Owenv Homan 4H.L 1032, WoodioSe,4 

(4) Beiiiiet on Receirers 2 

( 6 ) Brooks v Greatliead 1 J A '\\ 178 
Angel V Smith 9 Ves 33o 

( 6 ) Broad i Wickliam, 4 Sun 671 , 
Jolines i> ClaugbtOD Jae 573, DouIstKocr 
t) Rameswan Koeri 26 C G-5 629 (1899) 

(7) Angel v Smith s pra in this case 
Iho rule was spoken of as applicable to 
sequestrators, which rule equally appLcs to 
receivers 

( 8 ) So -where a receiicr is appointed to 
recciio rents and profits of immoveable 


property the tenants m possession lecoiuo 
virtually pro 7<ic iice tenants of the Court 
their landlord , Orr v IJuthia Clietti 18 H 
WI, 503 (1893) Sea also Poulat Koer v 
Ramcswari Icoeri ‘’0 C 6-5 629 (1899) 
The Court is unt concerned wilh any clauns 
of or rights which may have accrued to any 
third party by reason of any assignment or 
transfer during the pendency of the suit 
(J) As to the practice with regard to a i 
exanunatiou pro u Icreasc tuo see 1 J 4- '' 


(10) Dinonath Srcemoi cc y H 6= ~ 

19o 307 (1863) 

(11) Sect 503 

(12) Kerr, 246 IVoodroffe 5 

(13) Orr V Vluthia Chctti 17 W SOI o04 
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iiuiinir He IS bound tu earr^ on in accurdincc with the ^Liierul course uf 
business idoptetl by the particular trade, and is the servant and ofliccr the 
Court, and must, upon an} question arising as tu the eh iractcr or details of tlic 
nunageiucnt, be directed bj the Court, which on appointing a imingcr of a 
business or undertaking in ciTcct, assumes the management into its own hands 
Managers are responsible to the Court which appoints them, and no order of 
aiij of the parties interested in the business oaer which thej are appointed 
managers can interfere with this responsibilit} The Coutt will in no case 
isaUQie the management of a business or undertaking, except with a view to 
the wmding up and sale of the business or undertaking The management 
13 an interim management, its necessity and its jurisdiction spring out of the 
jurisdiction to liquidate and sell , the business or undertaking is managed and 
continued in order that it luaj be sold as a going concern and with the sale 
the management ends A manager may be appointed to carrj on a private 
trade or business so as to wind it up for the benefit of the parties interested (1) 
The Court, if it can appomt a receiver, has ample power to provide for the manage* 
ment of the projiertj, and can deal with projiert) which is under its control just 
•vs completely as the owner of the propertj can deal with it (d) In cases where 
the manager of the estate must ncccssanl> reside m the countrv where the estate 
IS situated, it is usual m English practice tu iddto the order directing the appoint 
ment of a manager, an order for tho appointment of one or more consignees 
(who are tho paid agents of the Coutt to manage the estate w bich is ui the hands 
of the Court) resident m England to whom the produce of the property m 
question may be remitted and b) whomitmij be disposed of (3) 

The possession of the receiver is ou liebalf and for the benefit of ill tho 
parties to the suit m whicli he is appointed (4) Ifis possession is the possession 
of all the patties to the proceeding according to tbcir titles The property 
m his bands is in cuslodta Ujis for the person who can make a title to it It 
does not follow that because wide powers ate conferred upon receivers including 
a power to remove the property m possession his relation either to the Couit 
or to the parties interested m the proceeding undergoes anv change in proportion 
to the extent of bis powers (5) The appointment though it ma) operate to 
change possession has no effect itself upon the title to the property in an} wa} 
and determines no right as between the parties (6) zUthough a rccuv cr is an 
officer to hold propert} for the benefit of the part} ultmntel} entitled to it 


(I) Kerr, JIC, m Short 1 Pickering, C M. 
133 (ISSJ), la which tho Court directed a 
receiecr to manage the business ol a 
miUincts thop attached in execution of 
dci.rcc'' it was held that the senautofahrm 
the bu:>iac&d of which was being niansged b) 
a rccei'cr aj jKiintcd under sett uOJ of tho 
last Cknle, had no preferential claim orcr tho 
attaching creditor on the aascta of the firni 
fur wages duo Ixfirc the appointnieut of llio 
rteciicr, luOrrr Mulhia fhctti I7M.u01 
( 1803 ) a leeeiicr of attached piojnrijr was 
appoiuleil to eupenotcod tho barecst and tu 


recoicr the mclt^ra n 

(2) Poreshnatb 3Iukcrjrc t Umertu N iCli 
Mitter l.C OU 01u(H>90) 

(3) Kerr J,>3 ks to tlie position and lien 
of GOiuiguces i>co VIoraii t ^littu Biltcc 3 C 
oS (16 ii) WoodrolTo 7 

(4) Kartiek. Nath I’andev v i udmanund 
hin„h lie 490 403 (16So) Orr t Muthia 
Chctti 17 31 Ml, SUO (ls93) 

(5) Orr 1 Vfathu Clictti 1, VL uUl f>03 
(I8J3) 

(< ) Leach, 'Cet. 1 , Orr v Vfuthia Chetti, 
oUl 
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though the ordinary law of principal and agent applies to this evtent, that what 
(ho receiver nghtlj docs ho doesm the character of agent for the owner (whoe\cr 
he be) of the property , and this is so c\en in the case of parties who opposed 
his appointment or objected to his receiving particular powers (3) It was held 
under the Code of I80O, w Inch contained less extensu e pro%^sIon£ than those of 
the last and present Code, that hts duties as officer of the Court were confined in 
the case of property tho subject of attaebment to realizing, presciMiig, or 
managing tlic property for the collection of the inonejs and money profits due 
to the debtors (1) Where, hcj\\c\er» the receiver of attached propeitj acts m the 
exercise of powers conferred upon him hy the Court, it is erroneous to regard 
him as the judgment creditor’s agent because on his application the appuintintnt 
13 nude The appointment is the act of the Court, and once made he i** vn 
officer of the Court and subject to its orders (a) A receu cr is fretjuentlj spolcn 
of as the “hand of the Court,” and the expression very optU dewguatw his 
functions as wdl as the relation which he sustains to the Court The o'*ets 
md property in his hands ate as much m the custody of the law as if levied upon 
uiulcp an execution or att ichmcnt, it being held that the appomlnical of a 
iccuvci is m effect an equitable execution bj means of winch the Court makes a 
general appropriation thereof, leaving the question of who uiaj fiu'iUj be entitled 
to be determined thereafter (G) Wheiiapirtj n. declared entitled to the properfj 
bj the Anal decree m a suit the Couit lus no option but to gi\o that partj 
possession of it The Court having been m possession of the projieit) on behalf 
of tli« patties to tlm suit is houud to give possession to the successful party in 
that suit Any one cUe entering into pos'>es8ion would be a trespasser (7) He 
has no estate or interest hunself, and his power to manage is created simply by 
the order of the Court appointing him, and is binding oul) upon the persons 


(1) OiT V MuUiia Cbctti, 50J Thu 

X>riDCipIc U applicaMo la tho caao of a eiut 
in nhicli titlo to property u decreed, and not 
to attached property the title to wbicb con 
tiuucs to vest in the debtor Sec 

also Appasami Naiclvan v Joths Naichan, 
22 M 44S, 451 (1899) , Iverr, 156. 157 . hut 
SCO Beach, sect. 223, High sect. 136, the 
person who has the title to tho property must 
be deemed to he in possession Tnbbuwan 
Snndar Koer v Sti Natain Smgh, 20 A 341, 
344 (1&98) 

(2) Beach, sect 2 , he exercises his 
functions in the interest of neither plaintiff 
nor defendant, but for the common benefit 
of all parties in interest , High, seot 1 , on 
nlioso behalf he is appointed Prem Lall 
Vlullick i Sumhhoooath Ror, 22 C 900, 9«3 
(ISJo) 

(3) Poreshnath Jlukcrjec v Ouicrtonath 


Hitter, 17 C bU. 016 (lOW). rcfcirms to 
Wilkinson V Gungadhar Sircar, 0 B L. R 
4SG. as tho leading case m this country on 
tho position of V receiver t^oodroac, 8 
rho appointment ordinarily g>'cs no a \an 
tage or priority to the petsoa 
nstanco tho appointment is made, orir other 
lartiea in mterest High sect o 

{4J lielu AbdoolHye 19 W R 37 (IS'-) 
UstinguisUid in Orr t Muthia Chotti, 17 'I 
01,o02,150o(lS93) SCO po^t Receiver of 
•ttacUed property ’ 

(5) Orr V AfutJua Chetli, 17 H. oOl, o03 

^(6) High, sects 2. 5 See Vdministrator 
^ncral of Bengal t Rrem Lall Molhck, — 
f 1013, 1016 {lt>95) , „ 

(7) Doulat Koer v Raraosuari Eocri, -h 
! 02a, 029, 630 (1S99) 
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before the Court (1) IIis powers it best ire no more than thobC winch the 
\ irtics to the «iiit turn out to be i)o<«scssc I of when the ca'-c is finiHj decided 
but if he tabes \ osscssioii of \ rojicrt j under colour of liis 1 ] j on tineiit his conduct 
cannot be disputed 1 j a motion to dischirgc or get n 1 of the attachment (2) 
Vs the 5Ci\ant of the Court and not of the taities he has onlj such power as 
the Court maj choose to gi\c him and it is a contempt for anj of the parties to 
enter into an agreement with bun restricting and controlhi g his powers (3) 
Appointment of receiver is a form of specific relief— The 
appointment of a rccener pending a suit is 1 form of bjwcific relief (4) The 
last Code (o) further pro\idcd for the aj pointment of a rcccncr of iropcrtj 
under att ichinent (6) This can still he done bj virtue of the words fl> j 
iToierlj and htfore or after deerte llclicf bj spccifir performance m]unc 
tion and receiver liclong to the same branch of the law Moreover the appoint 
ment of a receiver operates as an injunction against the parties their agents 
and persons claiming under them restraining them from interfering with the 
possession of the receiver except by periwission of tic Const (") ind. an order 
for ail injunction is alwa} s more or less mclu led in an order for areccivcr It 
is nob nccessar) if a receiver be appointed to go on and grant an injunction 
m terms (8) U' three forms of relief arc dealt with b) tl e bpecific Relief Aet 
The isauc of temporary injunctions and the appointment of receivers together 
with th 
orders 

Bemedi e 

in nianj respects a close analog) to that b\ tcroporarv injunction Both arc 
extraotdmar) equitable remeditf as distinguished from the ordinary modes 
of admimsteimg relief Both are essentially jreventivo m their nature being 
property used only for the prevention of future injur) rati er than for the redress 
of past grievances Both have one common object m so far as the) seeb to 
preserve the res or subject matter of the litigation unimpaired to 1 c disposcl 
f m accordance with the future decree or order of the Court (10) 

Whether however the negative dutv or dut) to abstain be c ntractual 
or general the injunction which enforces it is the same m nature and form 
The geiicTAl grounds of sinwlarit) between relief by reewer and bv injunction 
have been adverted t Perhaps the pnncijil cleracut of difference between 
these two important remedies lies in this that an injunction is strictl) a con 
servativo remed) merely restraining action and preserving matter in ilatu quo 
without affecting the possession of the proj ert) or fund in controv ersv while 
the appointment of a receiver is usually a more active rcmelv since it cl anges 

(1) IsilmiMlliub Mundul t Cdlander* (j) Sect o03 VVoodroSe 0 

Sev 9 j1 (16C3) ( 6 ) See from 1C8 in the fourth Schedule of 

(2) Ris&cssurce Deb a r Sookram Doss th« Ust Code. 

Mol u t lo B R 3t7 (IS 1) Tit ( ) Mahomed Zohuruddten t Mahomed 
AbdoolHje 19 W R 37(18.4) ns t tie Noorooddeen 21 C 80 91 (1893) 
f rst ca.** i dt po-l ( 8 ) Kerr 10 Woodroffc 10 

(3) Man ck Lall Seal « ‘'urrut Coomarj (9) C vil Procolure Code Part I\ 

Dassce 22 C. 048 C«o0 (IbOo) (10) Story Eq Jur sect. S^O H gh Inj 

(4) Veil of 18 «cct 5. I 23 Uoodroffc It 
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The Court by an injunction tica uji the hinda of the defendants, and pre^rMs 
imchangi,d not oul) the property itatlf but the rcUlions of all parties thereto 
Hut m appointing a receiver the Court goes still further, since it WTcats the 
possession from the defendant, and assumes and niamtains the cntiie manage- 
incut of the property or fund, frequently changing its form, and retaining posses 
sion through its ofheer, the receiver, until the rights of all parties in interest are 
sitisfactorily determined 

From tJic point of resemblance already indicated, it is not to he inferred 
that the appointment of a receiver necessarily follows from the granting of an 
injunction, or that tlic two reinetlics arc necessarily inseparable And while 
it frequently happens that the Courts arc calleil upon to administer botli specit^s 
of relief m the same action, and at one and the siine time, yet it by no means 
follows that because an injunction is granted a receiver must be appointed, 
and the two are to bt trcvtcd as distinct and independent matterb The Court, 
therefore, may refuse a receiver although the ca«c presented 13 a fitting one for 
an injunction, and although an injunction has already been granted (1) t 
distinction exists between the case m which an injunction and tliat m which 0 
receiver will bo issued aud appomted respectively “That distinction seems 
to be that, while m either case it must be shown that the property should be 
preserved from waste or alienation, in the former ease it would be sufficient, 
if It be shown that the plaintiff m the suit has a fair question to raise as to the 
existence of the right alleged , while in the latter case, a good frmtfacxe title 
has to be made out “ (2) 

Relief, whether it be given by the issue of an injunction or the appomtment 
of a receiver, is granted generally upon the principle quxa timt , that is, the 
Court assists the party who seeks its aid, because he fears (jwio /i»fO «ome 
future probable injury to his rights or interests, and not because an injury has 
already occurred VThich rcquins any compensation or other relief 

Law relating to receivers. — ^Tlie law relating to the appointment ot 
receivers m Civil suits (3) m British India (4) is contained m this Code, (a) an 
in the Specific Relief Act, (6) which merely declares that the appomtinen o 
a receiver pending a smt rcbts m the discietion of the Court, aud icfers to 10 
Code of Civil Proceduie for the mode and effect of their appomtment 
their rights powers, duties, and liabilities Both tlie earlier Codes (Act V 
(j{ 1859, and X of 1877) dealt with the subject (7) Act X of 1877, however, 
contained provisions of a more complete character, and which were m ac , 


(1) High, 17, 18, tVooilrofle, 12, and boo 
Hall> Hal], 3 Mao G Sj, whcio itwossaid 
that the rights to those difioroot remedies 
are cssentiallj distmct and depend upon 
totally dillerent grounds and circumstances ” 

(2) Chandidat Jha t Fadmunand Singh 
Bahadoor, 22 C 459, 405 (189o) 

(3) The Criminal Procedure Code m sects 
88, 14r (2), deals with the appointment of 
receners of altacl ed property Specific 
relief by the aipoinlment of a rociivcr can 


lOt bo granted for the mere purpose of en 
■orcing a penal law Act! of 1877, see 

(4) Foe JoliniWo of «'“*• f ", 
: ol 1B68, Boct 2 (8) •> »ni«nlr.l ty 4ct 
ai of 1301 , . 

(o) Ordor -\r. I" <'■'> 

, bL...™ .1 Fol«rtr «»*' .llBohment, 

i^epol 

(fi) Actr of 1877, sect 44 
7) See \ct Vlir of 1859. seels. Il2 94 
43, tetX of 1877, sects 203 00 ^ 
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some iiimur alterations m tlie sections relating to reciucrs, iLc same as 
llioso of the present Code Sect. 92 of ^Vet VIII of lSo9 enabled the Court 
to appoint a rccei\cr or nuniger m nil eases m wliicli it might appear to tho 
Court to be necessary for the prcser\ation or the better luanogcment or tho 
custody of any property “ 'vhicli is m dispute in a suit,'’ and sect 213 enabled 
tho Court to appoint a manager to realize debts or rents and receipts of landed 
property whore the debt'^ or land were attached in execution of decree. Chapter 
XXXVI. of the Code of 1877, which, inth some minor altcrations,(l) was 
identical with the same Chapter of the last Code, supplied the place of both of 
tlic-jo proMsions and gouig further, gave the Court scry gener.il powers- as to 
the appointment of recen er (2) Further, orders made under sect 92 of Act VIII. 
of 1839, Wire appealable only at tho instance of the d(fcndant,(3) but orders 
made under sect 503 of the Codes of 1877 (4) or 1882 (5) were appealable at tbo 
instance of cither party. Prior to the e^vtablishmcnt of the Iligli Courts, the 
Supreme Courts of tlie Presidencies appointed receuers following the principles 
and practice of the Court of CJianccrv in England (G) The provisions of the 
present Code arc (with one important exception) the same as those of the last, 
with certam omissions which haxe been noted and additions wliicb base been 
Italicized, and tho principal of which will be found m rr 1,3, and 4. Tho exception 
IS tlie omission of sect. 505 of tho last Code, as to which, see post 

Ounsdictlon to appoint a receiver.— The)urisdietion of theCml Courts 
in this country to grant relief by injunction or recei\er is determined by the 
Code and Spccidc Relief Act Certam common conditions are necessary to tho 
existence of ]un?diction to grant either of thexp forms of relief Sliortlv stated, (7) 
these conditions are as follows — 

(.1) In the first place, specific relief whether pneu by the issue of an 


(1) In seel 501, cL (<f), tb« woixb “ a* rte 
Court llunlt fit ’’ were inserted »{ier the worti 
" rtmuniTtlion’' b} Act VII of 183S, sect 
42. Insect ".Ol, Act X of 18*7, Iheopening 
wokIs of tho sietion were “ '/ tJie proptrly 
he" instead of "uhcrcthe properly In 
tlio same section Act \ II of 1888, sect. 43, 
substituted the words "the Court iMy mth 

*the coMertt of the CoUxtor appoint him for 
tho words "the Court may appoint the Col 
lector " in Act X. of 1877, SQ as to reDikr 
tho Collector s consent ncc<»sary to b>« 

appointment as recewer 

(2) Sects 503-505 of .let X of 1877 were, 
except as to tho pomts mentioned in the last 
nolo, identical with tho same scctwns of the 
last Code As to sect. 504, soo Act XIII of 

1859,seet 92 Sect. 505 was first mxrtod m 

tho Code by Act X of 18s7 A Mofussil 
Court of Small Causts could not aj^mt « 
rcecuer under tho Code of 1877, as Ch 
XXXV'I. was not extended to tho*e Courts, 
hut It u otherwiao under tbo present Code 
Nursingdase TuUiram, 2 B 558(187l>» 


(3) Act Mil otlSoO. sect 94 

(4) Ut X of 1877, sect 588 (r) 

(5) UtXI\ 01 1882. boot 588(21) 

(C) See Kistonundo Diswas t> Prawn 
Kisvn Biswas (1629), Clarks RuUs and 
Ordem. 1829 Notes of decideil rases, 52 In 
the charter establishing tho bupremo Court 
of Jodicatuie, 2Ctb March, 1774, cL 18, giicn 
in Fob I of Smoult and Ryan’s Rules and 
Orders, it is ordauiod that the Supremo Court 
be • Court of Equity with full powir and 
authority to adinmiiter luatice as nearly as 
may ho according to thi> rules and proceed 
logs of the Courts of Chancery As to tho 
High Courts, see High Courts Act, ISIl, 
cIs 9*11. and Letters Patent, sect 19 As 
to tho former powers of District Courts to 
appointfeceiier*, see JohnTH i AbJulHye, 
19 W It. 37, 39 (1872) , Joynarain Gecree v 
Shibpeisad Gctrec, 6 W B 51isc. 1 (IbCG) 
(Jnrudiction of huddor tmeen) As to 
Mofussil Small Caiue Courts, ride anle, 

(7) U'oodrotle, 19 ti »iq 
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imciiiiged not onlj tlic propcity ilsiK but the rcklwm of all parties tbcrcto 
Jiut m appomling a receiver the Court goes still further, since it rvrrits the 
possession from the defendant, and assumes and ra untains the entire mans e 
Mcnt of the property or fund, frequentfy changing its form, and retaining posses 
Sion tlirough its officer, the reccn er. until the riglits of all parties in mteicsl are 
sitisfactonly dcterimned 


n rc<!cmbhnce -ilrcidy indicated, it is not to bo inferred 

tZiat the 'ippointmcnt of a lecmer nccessanlj follows from tlie granting of an 
njuiic Ion, or that tlic two remedies are necessarily inseparable And while 
1 requentlj happens that the Courts are called upon to administer both species 
0 re le m the same iction, and at one and the same tunc jet it bj no means 
0 Qira that because an injunction 13 gmitcd 1 rcccivor must be appointed, 
and tJie two are to be treated as distinct and independent matters The Court, 
ere ore may refuse receiver althoUtjh the case presented is a fitting one for 
an mjuuction, and altliough an injunction has already been granted (1) V 
aistmctiou exists between tlio case in winch an injunction and that m which a 
receiver will be issued aud appointed rcspecti\cly "That distinction seems 
to he that, while m either case it must be shown that the property should be 
preserved from waste or alienation, in the former case it would bo sufficient 
if it bo shown that the plaintiff m the suit has a fair question to raise os to the 
existence of the right alleged , while in the latter case a good /acte title 
has to be made out ’ (2) 

Relief, whether it be given bj the issue of an injunction or the appomtment 
of a receiver, is granted gcncrallj upon the principle quia tmet, that is the 
Court assists the piitj vrho seehs its aid because ho fears {quia hwirt) some 
future probable injurj to his rights or mterests, and not because an injury has 
alreadj oeciured vvliioli requiris any cojnpensvtion or other relief 


Law relating to receivers- — The law relating to the appomtmeit of 
receneis m Civil suits (3) in British India (4) is contained m this Code (5) aiii 
m the fepecific Belief Act,(G) which merely declares that the appointment of 
a receiver pending a suit rests m the discietion of the Court, and refers to tl e 
Code of Civil Procedure for the mode and effect of tlieir appomtment and for 
tlieir rights powers duties and liabilities Both tlie earlier Codes (Act VIII 
of 1859, and X of 1877) dealt with the subject (7) Act X of 1S77, however 
contained provisions of a more complete character, and which were in fact, 


(1) High, 17, 18 Woo Iroffe 12, aodseo 
Hall f Hall 3 Mao G So wbero it was said 
that the rights to those different remedies 
are essentially distinct and depend qpon 
totally different grounds and circumstanrea ’ 

(2) Chandidat Jha 1 Padmunand Singh 
Bahadoor 22 C 4S9 465 (1895) 

(3) The Cnmiiial Procedure Code in eects 
88, 146 (2) deals with the appointment o£ 
receivers of attached property Specific 
rehef by tl o aj pointii ent of a reocn or can 


not be granted for the mere purpose of on 
forcing a penal law Act I of 1877, s ct 7 

(4) Toi definition of these words see Act 
I of 1808, sect 2 (8) as amen led by ^ct 
XII of^891 

{oj Order XT As to the appointment 
of reecnera of projerty under attachment 

(0) Act r of 1877 sect 44 
(7) See Act VTII of ISuO sects n’ 04 
243 ActX of 1877 sects ^03 odu 
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«i{li soiiio inmor .illcraUoiw in llie sccOon^ nlating (o rcccucr**, tlio siuio ns 
tlioso of the present Code Sect. 92 o[ -Vet VIII ol 1859 enabled the Court 
to appoint a rccencr or mamget m all cases iu a\hich it might appear to the 
Court to be nccc&sary lor the prcscraation or the better management or the 
custody of .any property " which is m dispute m a suit," and sect 243 enabled 
the Court to appoint a manager to realize debts or rents and receipts of landed 
property where the debts or land were attached in ccccution of decree Chapter 
XXXYI of the Coda of 1877, which, with some minor aUeratiom,(l) was 
idcntic.il with the same Chapter of the last Code, supplied the place of both of 
thcao proijsions, and going further, gave the Court icrj' general powers as to 
the appomtment of receiv cr (2) Further, orders made under sect 92 of Act VIII. 
of 1859, were appealable only at the inatauce of the defendant, (3) but orders 
made under sect. 503 of the Codes of 1877 (4) or 1882 (5) were appealable at the 
instance of either party. Trior to the establishment of the High Courts, the 
Supreme Courts of the Presidencies appointed receivers following the principles 
and practice of the Court of Chancciy in England (C) The provisions of the 
present Code arc (witli one important exception) the same as those of the last, 
with certniu omissions which have been noted and additions which have been 
italicized, and the principal of which will be found in rr 1, 2, and 4. The exception 
IS tlie omission of sect. 505 of the last Code, as to which, see post 

Jilrisdictlon to appoint a receiver. — The jurisdiction of the Civil Courts 
in this country to grant relief by injunction or receiver is determined by the 
Code and Specific Ttchet Act Certain common conditions are necessary to tlie 
existence of jurisdiction to grant either of these forms of relief Shortlv stated, (7) 
these conditions ate as follows — 

{A) In the first place, specific relief whether given bv’ the issue of an 


(1) In sect 501, cL (<i), the word* "<ii lAe 
Cuurl thinks fit ” were inserted after tho word 
" mnuntrfilion" liy Act VII of ISSS. sect 
42 Insect 504, Act X of 1S*7, the opemns 
words of the «iction were " 1 / property 
It" instead of "xrhirethe property is" In 
tlio Bame section Act Vll of 1888, wet. 43, 
subatilutcd ihe words “the Court imu mth 

*the consent of the Coll'Xtor apjxnnt him ’ for 
tho words "the Court may appoint the Cot 
lector” m Act X. of 1877, so as to render 
tho Collector's consent necessary to bis 
appointment as receiver 

(2) Sects 503-505 of \et X of 1877 wen?, 
except as to the points men'ioned in the last 
note, identical with the same sicttons of tho 
last Code As to sect 504, soo Act XIII of 
IRoO.Rccl 92 Sect. 505 was first inserted m 
tho Code by Act X. of 18S7 A Mofussil 
Court of Small Causes could not appoint • 
rpcci'cr under the Coilo of 1877, as Ch 
XXXVI. was not extended to those Courts, 
but It IS otherwuo under tho present Code 
Nurtungdas i> TuUiratn, 2 H 553 {1878' 


<3) Act VIII of 18’A sect 94 
(4) Act X of 1877, tect 5S3 (e) 

IV Act XIV of iaS2, sect 583 (2i) 

(C) Sco Kutonundo Biswas 1 . prawn 
Kisscn Biswas (1829), Clarks Rules and 
Orders, 1829 Notes of decidnl eases, 52 In 
tlio charU-r establishing the bupremo Court 
of Judicature. 2Cth March, 1774, cl IS, given 
in VuL I of Sraoult and Rjan'a Rules and 
Orders, it is ordained that tho Supreme Court 
be a Court of Equity with full power and 
authority to administer justice as nearly os 
may bo according to the rules and proceed 
mgs of the Courts of Chancery As to the 
High Courts, see High Courts Act, 18‘>1, 
els 9-11, and Letters Patent, sect 19. As 
to tho former powers of District CourU to 
appomtrccci'ers, see John TH 0 Abdul Hje, 
19 W R 37. 39 (1872) . Joynarain Geerco t;. 
Shibpenad Cecree, 0 W U. MisC. 1 (1800) 
(JurisdiCtiOQ of Sudder Vmeca). A* to 
Mofussd Small Causo Courts, i uU aiUe. 

(7) Voodrode, 10 ii teq 
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injimctionor tlieippomtiucnt ofarttu\er,caimot bcgiantcd for the merepurpo e 
of enforcing a pcinl 1 i\Cj(l) th it is, sucli enforcement must not be tlic sole objict 
of requiring specific rclitf, but tlio rcil objtct must be tlic protection of some 
civil rights or tUe prevention of a tort or civil wrong Tliough, liovvever, tlic 
Court caiuiut interfere for the purpo c of giv mg a better remedy in tJic case of a 
cnmiinl olTtuce, jet if un ict winch is criminal touches vlso the enjojunent 
of the propirf 5 the Court has juriMliclion (i) So the fact tint an ict complained 
of amounts to tlic crmiinnl offence of misappropriation rather tlian to «imple 
waste, 13 no ground for refusing relief bj w i) of appomtment of a receiver (3) 

(B) Secondly, assuming the matter to he of a civil nature, it is ordmanlj 
a Jitcessarj condition to the grant of either form of relief that there should be a 
suit penduig in winch either of these reliefs may be granted (4) Under the 
last Code, however, a receiver might h ive been appointed not mcrelj of propertj 
the subject of (I suit, ’ but also of propertv “nwder ’ And though 

these words ate omitted fins is doubtless mj now (0) The suit must be pending 
m the Court from winch either of these reliefs is sought Thus, a District Court 
has no jurisdiction to appoint a receiver or manager in respect of propertj m 
dispute m a suit pending in a Subordinate Court , (G) and where a Court has 
thus no jurisdiction to nuako an order it can have no jurisdiction to inodifj 
such order (7) R 1 gives povrer onlj to the Court m winch the suit is brought 
or by which the property has been attached A Court cannot appoint a ifeceiver 
except it has seism of the propertj either bj’ a suit being pending or by pro 
coedmgs in execution of decree made m a suit being pending, and attaclunciit 
having been made It is only the Court m which a proceeding is pending, 
and winch has therebj the propertj under its control, that can appoint a receiver 
It was formerly onlj where the procedure contained m sect C05 of the list 
Code had been adopted that a District Court could appoint a receiver m suits 
pending before or attachments iimdc bj subordinate Courts ( 8 ) As to tins 

now, tide ^jos/ 

(C) Thudly, not only must tJic matter be of a civil, ae oppo'^ed to a crimma , 
nature and subject to what is above stated a suit be pending but such sui 
must disclose a cause of action, an 

to entertain it If it has not sucJi 

grant relief The Court must not hi _ ^ f f* 

from taking cognizance of the suit, vvhich must further be not onlj of a cm 
nature generally, but within the meaning of that Code (9) 

(D) Lastly, the Court to whicli application for the relief praj ed for la ma c, 
must be one which, assuming all the preceding conditions to have been f c 1 


(1) Act I of 1877, sect. 7 

(2) Sio WoodroQo s Injunetioas, 3o 

(3) Hanamayya v Vtiil atasubbayya, 18 
23 (1804) 

(4) A Court iias no jurisdiction to appoint 
a receiver unless a cause bo depending tx 
yiorfe Wliitlicld Bonnet, 3, VVou Irofle s J aw 
rf Injunctions, p 30 

(5) Bai Jamnabai (i/i r<) 10 B 20(1911), 
(lie operation of this into la not confined to a 


(6) DhuniUram Sanlukrain t t-tan fa 
\abai 2 Bom H C R 103 2nd Ed-, 53 
(18C5) Latafat \l< ssem i Aiiunt Cliowdlir) , 
23 C 517 (189o) 

(7) Dhundiram v Cliaada, s pri 

(8) latafut Hosscin t Aniint Cliowdliry, 
J3 0 517, sij siotisnr) 

('!) Sc. Wnodroffos lAu of Iiijunetiutis, 
IP 17,18 
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Jiis otlicnMsP jurwlictioii to trj the suit in which that relief is sought With 
rc^anl to thu, the c\tciisi\t power of the Court of Chancer) to act i» ]>cr^onni i 
must he con ulercil with riforcncc to the limitation on juri'^liction inipo^td 
b\ the Charter and b\ tiie Code The Courts of this countr) haae ordinanl) 
uo jun diction to tr) suits for immoacable properta wlicrc sucli propertj is 
situate without the local limits of their jurisdiction and it would appear to 
be doubtful whether the equitable jurisdiction of the High Courts m India is 
of tJic Same extent as that which has been clauued b) the Court of Chancer), 
inmel), to tal e cognizance of anj cqmt) between persons residing within the 
juri'diction respecting lands outside it But whate%cr inaj bo the precise 
extent of the jurisdiction the CimI Procedure Code has guen to the Mofussil 
Courts the power to act ta jcr^onaia when the person against wltom relief is 
sought resides withm the jurisdiction Tilt Presidency Higli Court under 
their Cliartcr liaac a siiiiiHr but in tcniia less restrictive jurisdiction (1) In the 
case of receivers it is not nccessarv m all cases to authorize the Court to make an 
appointment that the proport) in respect of which the receiver is to be appointed 
should be w ithm the local limits of its juri«diction (2) 

The Prcsidcnc) High Courts possess the same powers with regard to the 
appointment of a receiver as arc possessed and exercised by the Courts in England 
under the Judicature Act of 1873 and the practice m respect of tlicse matters 
should bo the same (3) lormerl) while all Civil Courts, with certain exceptions 
had jurisdiction to issue injunctions on the other Land the powers conferred 
by the Code m respect of the appointment of receiver could be exercised by the 
ttgh Courts and District Courts onl) provided that whenever the Judge of a 
Court subordinate to a District Court (f) considered it expedient that a receiver 
should be appointed m any suit before him he nominated such person os ho 
considered dt for such appointment and submitted such person s name wath the 
grounds for the nomination to the District Court and the District Court authorized 
such Judge to appoint the person so nominated or passed such orders as it thought 
fit (0) The first step taken b) the Subordinate Judge was to nominate and from 
this proceeding there avas no appeal the Judge then approved and authorized 
the appointment and from this also there waa no appeal then the Subordinate 
Judge appointed the receiver previously nominated and from his order there 
was an appeal (C) The Judge of the Lower Subordinate Court had first to 
satisfy himself that it was expedient that a receiver should be appointed in a 


(1) See the BulJicct fully UiscusKii aoiJ 
coses cited in Woodrofle s Law of Injunctiotu 
pp 38-C4 

(2) Juggodumba Dossee v 1’uddomoiH.y 
Dossce, loB I,R 318 324 325 330(I8"5) 

(3) Jaikiasondu Congadas v Zenabsi 14 
B 431, 434 (1890) 

(4) As to tlio meaViing of District 
Court, SCO sect 2 

(5) Scct.50o VctXn of 1882 Sect. 503 
extended to the Presidency Small Cause 
Courts (Act XV of 1332 sect 23, Sebed. 
If but see aUo tl 0 terms of sect 23) , an 1 
sects aoS 50o applied to Froeiacial CoorU 


of Small Causes ( Vet IX of 1837 sect. 17 
Sched bi t set also the terms of sect 17 
Act IX of 188 ) It i as other riso under 
the Code of 1877 See Xursingdas Raghu 
natlidas t Tulsiram bin Doulatram, 2 B 
5.*3 (18 The Code is applicable to suits 
nnikr Ibo Bengal Tenancy Vet (V III of 
18S5),tsdeib sects 143, 148, and as to the 
appointment of receivers in such suits, see 
Kartio \atli Pandy v Padmanund Singh, 
lie 496(1880) 

(6) Sangappa v Shirbssawa 24 B 33 41 
(1899) 
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huit bcfuro Jiiui , for tins purpose lie h\d tu mquiie judicull}, ludsatish Innuclf 
upon c^ idcnce that tlic appointment of a receiver \sa3 neccssarj and recommend 
1 proper person Ho did tins under sect 503 of tlie last Code If lie refused 
to do it Ills order refusing the application uas aii order under the same section, 
and as such was appealable (1) In the first of tlic last mentioned case^, it was 
Iicld that an order lij a Subordinate Judge dismissing an application for the 
appointment of a rcceiacr after obtaiuuig sanction from the District Judge a' as 
appealable But it was recently held that a Subordinate Judge when con 
sidering tlio expediency of the appointment of a xeceiscr, was also acting under 
sect 503, and whether he appointed or whether he refused to take the necessary 
steps preliminary to the appouitment, he aaas equally acting under sect iX)3 
ind an appeal hy (2) After such uquiiy ho was to nominate such per-on as 
he considered fit to be nominated, and submit such person’s name with t!ie 
grounds for the nomination to the District Court, then, if the District Court 
autlionzcd such Judge to appoint the person <50 iiommated, but not otherwi c, 
he was to appoint hun But tho Judge of the District Court might decliuo to 
autliorize the Judge of the Lower Court to niake the appointment of the per on 
80 nominated, and lui^jlit liimscU pa«s “ such otlu r order as he thinks fit ” (3) 
These words m the last Code ga\c the Judge of the Di trict Court full control 
oacp the matter of the appomtmont of a receuir His duty was not only to 
approve or disapprove of the particular person nominated, but also to take into 
consideration tho nccc«sity for the appomtmenl of a receiver at all (4) Thc«o 
words gave full di cretion to tho Distract Judge to posa such order as the circum 
btauces of the case, considered m all their bearinj^s, requu-cd He might give flic 
proper directions to the Subordinate Court Vomination m sect 503 “eeined 
to bo equivalent to the conditional appointment of a receiver which the Di trict 
Court could accept or reject or modify (5) In tho latter case the Disttiet Jw g® 

madcanexporteorderforfheapporntmentofarecciverunder^ect 505 u »c 
quently, the District Court made an order admitting a review The * 
appealed to tlio High Court Without deciding whether an appeu wo le 
against the order of the District Judge, the High Court clionu*sed the appea , 
lioldmg tint the onlet of tlic District Judge having been in the first im anco 
(xparte, ho had clearly the power to review it fo) But the e words, it was c , 
must be ic.id as controlled by the words preceding them and did not 
upon the District Court the power itself to appoint a receiver not nonuna 
by the Siibordmato Court (7) The Judge of the Lower Court m nu mg 
luquirv’, had all tho power conferred upon him that imglit be nece''‘'arv or su 


(I) Gobnain Dulmir Furiv Tckait Jlctna 
ram G a I* R 407, 40S (18b0) ^enUU 
sanii SLr(ila\anima 10 AI 10 (1SS6), 
Uoidyra Nath Vd^a t ^lakhait Vdja, 
17 C CSO (IbjO) 

(1) Saigappa t Slurbasavia, 24 B 3S 
(1890) 

( 3 ) Go^sa 11 Dulnur Pun t> Tckait llctna 
ram, 4GS Ibo Su) onbnato Julge 

1 1 ght non) nato but he cuul I not go further 
a 1 1 nppouit a rcccti cr I^tafut Uossetn v 


ilCbo.rftiy,-’3 0 oI7 SlO.o-OdSOC) 

I B Smr t K.m Chotn Un 


(o) Chunilal c Sonabai, 21 B 322 (IS£t>) 
IC) Chunilal t Sonabai, awpnv 

ll) i.th « B.'J NX" J2 ' 

(IbOG) 


\ 
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luquirj He miglit ndjourii IJie cast, fnm tune to tune, and he might licit 
fresh cMdciicc it luj time licfuro he made the appointment ITe might oven 
ibstiin from appointing alien he hid rccenetl the necessary authontj* if he 
hid good grounds for so doing otherwise he might bo appointing in unfit person 
when he had facts before him to show tint the appointment would bo most 
improper Sect 505 of the former Cotlc ms not imperatnc It merely enabled 
the Judge of fho Loucr Court to ippomt when authorized bj the District Court 
to do so (1) Vs ilrcad} stited, sect 503 of the former Co<lc has now been 
omitted It %\as considered Ihit its effect m practice wis often to defeat the 
purpose for which an application was made ind that hivmg regard to their 
standard of efficiency there was no longer anj reason to withhold from Sub 
ordmato Judges the power to appoint receuers 

The 3 Uri>-diction to appoint i rccencr mi} Iw cwciscd eitlicr by a Court 
of first instance or b} i Court of Vppeal (2) In order to giic the Court juris 
diction there must be a pending suit , (3) and the Court cannot m so far is Us 
power to appomt i receucr extends only to the better mmigejncnt or custody 
of in} property which is the subject of a suit appoint or continue the prenous 
appointment of a rcceixcr when, the suit comes to an end by its dismissal (4) 
but when i suit is decreed there is nothing m the Code of Cn il Procedure w lucli 
limita the power of the Court to appoint a recener after the decree when this 
course is nccessarj or proper This is now eiprcssl} stated As long as tlio 
order appointing i receiser remains unresen ed ind is long as the suit reinoms 
a hs pendens, the (unctions of the receuer continue until he is disclnrgcd by 
order of the Court (5) Although tlie dismissal of 4 suit ma} operate as a dis* 
charge of the recencr appoiutcd m it (G) }et the Court has ample jurisdiction 
without the aid of a pending process to require accounts from its own officer 
to permit parties interested to mtenene in tJie cxaminitioa of tliese iceounts 
to make just allowances to Us officers for his admimsirition and to deal witli 
1 JI questions ofeats connected with the inicstigition of his accounts is betirewi 
linn ind in} parties interested who nm be alhiwel to appear md tike part m 

it (7) 

The Court if it can ippomt 1 reieiver hia mijile powcii to proMde f ir 
tlie management of t!ie properti ml can deal witli propert\ winch 11 under 
its control just is complctel} as the owner of the properta cm deal witli it (S) 
The subject matter of tiie appointment was m terms of the Dst Cide (ik/p n )W 
ante) property inoicaUc or immoieable whubwis* the subject of tl e «.uit (OJ 


(1) (jlos.9a n Dulnir Tan v Tckait Heina 
run supra 469 

(2) Jaikusondas Gangadas v Zenalu 
11 B 411 (1890) See aUo SI ails Moheoood 
been t Shaikh \hmc 1 Hassc n 14 \\ B 
384 38 j (IS 0] 

(3) Tide anU, 

(4) Shade Mohceood Ircn » Slia k Vbmc<l 
Hos&em supra 

(o) DinoratU Srecnionuo i C ^ i 

Hay, 39 j 390 (1863) 

(6) prem Lall Mullick « Sumbhoo Nath 
Ra%.22a900, 9‘3 (1895) 


(7) Adinuiistralur General f Bengal t 
Prem I all Wull ck 22 C 1011 lOI IQlO 
(1894) 

(8) Poresl nath Mook^jee 1 Om rto 'Ssth 
MiU«r fC OU 01S(l8J0) 

(9) Sect. o03 Soo Sundaraiu v Sankara 
9 3L 334 (ISsf) . Javnarain Getrre r Shit. 
persa*lG<«.rec 0 \V B Jliac MlSOo) Kattic 
'Natb Bandy t Pa Imanund S ngli 11 C 490 
(18^4) ke^hviant Bbagwant Pbatarpakar 
t Shankar B»ni Chandra Phalarpakar 17 
B (1892) Porcshiiadi 'fookerjeo t 
Omirto Natb MitUr PC 014 (18 
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(I- uiilii Tttnclunent winch litter uonls aj>p)jwl to propcrt} tikonfortle 
first tunc in execution of inx <loctce(l) ^Ulc^o the pr perU to Ic laanagwl 
IS not the subject of tlit huit no jmingtr cm he appomteil before itt chnient (2) 
^Mierc owing to tiic mIuc of the subject mittcr of a suit tlie Court has n> 
power to tr) the same, mj onltr made therein b\ mi of appomtinent of a 
rcceiier is passed without jurisdiction (3) The fact that the acts comphincJ of 
and whicli form tlie ground of an application for a recen er amount to a crumnal 
oilcnce rather tlian to a cuil wrong will not dcpriic the Court of jurinliction 
if such acts aflect a right to properta (t) It was held bj the iVllahabad Hi^h 
Court that tlio fact that tlicre exists^ iti respect of an} immoieiblc properta 
ail order of a Maoistratc passed under sect 145 of the Code of Criminal Procedure 
IS no bar to the exercise b} a civil Court of the power conferrid on it b} r 1 
of ippoiuting a riccivcr m respect of the same proper!} , for the ilagistrates 
order under sect 115 13 on!} intended to control an) period up to the tunc when 
tlie Cual Court takes «ci8m of the matter, and passes such order as maj 1 e 
ncccssar} for tlie protection of the propertj (a) But it has 1 cen reccntl} held 
b} the Calcutta Higli Court that the appointment of a receiver bj a Cml Court 
under r 1 of tins order cinnot supersede an appointment b} a ilogistrate and 
that the Court should either appoint as its receiver the person appointed bv the 
"Magistrate or should inal e a conditional appointment and inform the JIagistrate 
of It so that he may have an opportunity to vnthdraw his attachment (6) 

Tho appointment ma) be made either by a Court of first instance or by 
a Court of VppelUt 
dismisses a suit it 

own decree or ordi ^ 

first instance after dismissal of the suit but before appeal filed asking t ^ 
receiver might be restrained from parting with funds m Ins hands 
appeal was held to be one which the Court had no jurisdiction to 
Court 8 jurisdiction extends no further in regard to a suit whteli has 0 

a pending suit (7) 1 / r, 

An Vppelhtc Court may also appoint a receiver If ^ j.p 3 i, 2 a 

wliose suit lias been dismissed desires to 1 ave aii} measure taken or ^ 

tion preservation better custod} or management oi property c ime , i 

he is at hbert) after filing his appeal to apply to the \ppel ate ° 
lias authonty to make or contmuc the appointment pending tie ^ 

tion of the appeal If a receiver has been appomted but the facts pro 
warrant the issue of an injunction the Appellate Court will set asi e ^ 

appointing a receiver and m lieu thereof will issue an mjun^ion ( ) ^ 
receiver of a property has been appomted by an Appellate ur pe o 


(1) Seeform\o 103 m the fourth Schedule 
o! the last Code WoodroSe 27 

(2) Bunwaree Lall Sahoo v Baboo 
G rdharco S ngh IG W B 273 (1871) 

(3) Boidya lyath Adya v MakliM Lai 
Uya 17 C 080 (1800) 

(4) Haaumayyv t \ enkatosubbayya 18 
M 23 (1801) 

(o) Barkat un \ Hsa t Vblul Aziz ^ A 


(6) Ptuxl ■>"*“ fi' ‘ 

Igh 40 0 80’ 11013) 

n y.m,« ud Doololi O Ah nod U. W on 

a (1891) VVoodroffos Injunct on 

M Chant Ut Jha ^ 
halur 22 c 4.>!)(JS96) 
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appeal to the Court, he must c\cn when the appeal is no longer pending, be 
rcgardctl as tjio tecci\cr of the property of which he has been put m possession 
until he IS fmalh discharged, and the Appellate Court has jurisdiction to deal 
with matters relating to the recci\er including proceedings for contempt, until 
he has Ind his accounts passed b} it (1) 

The grant of preventive or protective relief is purely discre- 
tionary — Tlie excrci'c of the jurisdiction to appomt a rcccner or issue an 
injunction (2) is not a matter ex Jcbito juslitt(e, but one wluth is purelj within 
the diyrrction of the Court The latter is not bound to ^rant such rilicf nierelv 
because it is lawful to do so But the discretion of the Court is not arbitrary 
but sound and reasonable, guided by judicial prmciplcs and capable of 
correction bj a Court of Vppeal (3) \JI questions of discretion are usually 
questions of degree (4) ANTicrc there is a discretion e\ercibablc the Court is 
bound to look at all the circumstances of the case (5) Tiie jurisdiction of the 
Court to interfere bemg equitable is goaerned on equitable prmciplcs Vnd, 
therefore, the Court w ill, amongst other thing-*, look to the conduct of the person 
who makes the application (6) ^\^lcrc an appeal attacks t)ic exercise of dis 
crction, before the \ppcUatc Court wall interfere on this giouud m favour of 
the appellant, the latter must satisl) such Court that the discretion has been 
impropcrl} cxcrci cd (7) 

The appomtment as well as (he removal of a uteivcr is also a nutter which 
lists m the sound discretion of the Court (d) In cxcrcismg its discretion the 
Court shotild proceed with caution (9) and be governed b) a view of the whole 
tircumatanccs of the ease (10) The power conferred by the Code to appoint a 
receiver is not to bo exercised as a nutter of course and it is not a reason for 

no 

bo 

ver 

- the 


(1) Grey t tVoogra ilobuii Ihabur, 28 C 
"OO (1901) 

(2) Actl of 1877 Gccts. 41 02, Woodroffo 
31 

(3) IbjScct 22 Discrctionitbcaapplicd 
to a Court of law means discretion guided by 
JjjT It fflusl i© gcTej-scJ hf miff JiwJ not 
by humour It must not bo arbitrary, i ague 
and fanciful but legal and regular,’ ptr 
Lord MansCcIdm Wilkes » cose, 4 Burr 2o39 
cited u Uarbuns Sabal v Bhairo Pcndiod 
Smgh, 5 C. 2S9 2Go (1879) , bee also remarks 
IQ Queen Empress t Giagan Dayaram, 14 B 
331, 344, 3o2 (1890). per Janline, J 

(4) Ghanashau 2\ilkaot \adkariu v 
Moroba Ramchandra Pai 18 B (1891) at 
p 49J 

(o) Ib, p 4S4, BhuiK.iidra 2tath Bosu 
t Ran]itSingb,41C 384(1913) 


(;)Shadit AnupSmgh 12 A 433(1889) 

(8) Act 1 or 18~7 sect 44, Kerr, 3, 

Sulcsuari Dcbi i tblioyoswiri Debt, 18 C 
SIS 823 833(1888) CbandjJat Jba t Pad 
raanuiid Singh Bahadur, 22 C 459, 4G4 46o, 
(I6J0) . Ez parte Jijai Amba 13 M. 300 
(ISS0} ff! reccircr}, r 

Eastern 'Mortgage \gency Co 13 C L. J 
493 (1911) 

(9) Mun 3Iomliey Dassco t Ichamojeo 
Dasscc. 13 W R OO (18"0) Prosonomojo 
Debt r Rem 2Iadhub Roy o A. 3o0 (1883) 

(10) Owen V Homan, 4 IL L. 1033, 
Sidcswari Dcbi r Vbhoyeswori Bcbi, eupra , 
Chandid&t Jhav Podmanund Smgh Bahadur, 
supra. 

(11) EVosuuomojo IKbi t Bern Modhub 
Kay. 5 A 3oO(lSS3] 

(12) Ib 
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case of i bona fide pobacahor witli Icoil title ( 1 ) TJie 111 im prmciples upon 
whicJi Butk (lisctction. aliould be cxuciscd Ii‘v\c been laid down m the caao of 
Owtu 0 Homan, (^) and those pimciplcs Ini c been held to be as equally applicable 
m tills country as m England ( 3 ) In that cose Lord Clranwortli said — "The 
receiver, if appointed m this ciso, must be appointed on the principle on which 
tho Court of Chancery acta of preserving property pending the litigation winch 
13 to decide the right of tho litigant parties In such casta tho Court must of 
ncctbsity exercise a discretion as to whether it will or will not interfere by this 
kind of tiUenin protectioa of the property AVhete, indeed, the property is as 
it were tn 7 nedio, in tho enjoyment of no one, the Court can hardly do wrong m 
takmg possession It is tho common mterest of all parties that the Court should 
prey ent a scramble Such is tho case yvheu a receiver of a property of a deceased 
person IS appointed pendmg a litigition m the Ecclesiastic il Court as to tlm 
light of probate or admmistration ( 4 ) No one is m tho actual lawful enjoyment 
of property so circumstanced, and no yvrong can bo done to onj one bj taking it 
iiul prescry mg it for tho bcuc6t of tho successful litigant But where the object 
of tliQ plamtid 13 to assert a right to property of yvhich the defendant is in tho 


ally fail lu establishing his right against the defendant, the Court may by its 
inlcnm mterfcicnco haao caused mischief to the defendant for which the sub c 
queut icatoMtiou of the property may afford no adequate compensation u 
all c ises, therefore, yvhcrc the Court interferes by appomtmg a receiycr of pwper y 
111 tho possession of the defendant before the title of the defendant is estab « c 
by decree, it cxeiciscs a discretion to bo goaerned by all the ciicumstances 
the ease " ( 5 ) j ,it of 

As in the ease of injunctions the Court yvill always look to tho con 
tho party yvho makes the application for a reccner and yrill not mte ere 
his conduct has been free from blame , (C) and parties yvho have acq s 
m pioperty being enjoyed against tlieir own alleged rights cannot ® ^ 

Court for this form of relief ( 7 ) A stronger case is generally 
iippomtmeut of a rccciyer than for the issue of an injunction t ^ 
that circumstances which w ill warrant the issue of an injunction a no 

the appointment of a receiver Accordmgly, while tho Couit miy ^jneh 
cretion refuse to appoint a receiver, it may y et consider the case to ® ° 
calls for an injunction Tho opmion of the Court of first instance is, 
nutters of great weight It has all the facts and the parties c oie 
piobably the best tribunal to decide whether it is necessary or expe 1 > ° 


(1) Gossaia l^ulmir Furl i Ickait Uctna 
ram 0 C L R 41)7, 403 (1860) 

(2) 4 H L 1()J2, 1033 

(3) Sideswari Debt v Abhojcswari Debt, 
tupra Cbandiilat Jiia v Fadmauuisd Sin^li 
Bahadur iU2ra Karujiram v batgram 
14 C L J 215 (1009J 

(4) bee Joy Kaliy Debi v biub biatli 
Chattcr^ee Bourke, test 5 (I 860 ), Ytshwant 


handra Phatarpakar, 17 B 

(6) KtiT. 8 , see Faster v 

h 169, cf yyoodi U? . 

(7) Ib , Gray t' Ghaplin - ^ 

kiuiti s Socaty t- ^ 

Ir ItiJ 
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regard to tlic cirtiumtauccs ol tLc c ise, thit a rtcei%cr should be ippouited (1) 
^Vud a party A\ho m appeal attacks the e-wrcJso of this diberctioii should show 
that the discretion has been unpropcrlj so c\ercised (2) Ihe exercise of the 
poMcr being thus discretionary it avould be diibcult, cicu if it were possible, 
with any precision to make out the limits vnthm which it is onimarily circuiu- 
senbed , but ■'onic of the principles which govern the discretion of the Couit in 
such appointment will be found considered more fully and in detail m the work 
cited (3) m those Chapters which specially treat of the cases in which a receiver 
uu) be appointed 

The best guides in the matter of interfeicncc by w ly of injunction and 
receiver have been judicially stated to be the principles which determine the 
action of Courts of Lquity m England (4) It is, m fact on these principles that 
the relief giv en in Indian Court s by injunction and receiver is m the mam founded 

A judgment of the Court which is in personam may be enforced by process 
i» personam, that is, by attachment of the person when the person is within tin. 
jurisdiction or by sequestration of the goods or lands of the defendant when 
these are within the jurisdiction of the Court until the defendant do comply 
with the judgment or order of the Court (5) Under the authority confened 
by the Charters of the Supreme Courts and continued by their own Letters 
Patent the High Courts m India possess the jiower of enforcing obedience to 
their orders by attachment for contempt (6) and they have all the powers oJ 
a Court of Equity m England for enforcing their decrees t« pcrsoiiow (7) The 
jurisdiction of the High Court to imprison for contempt is a jurisdiction that 
it has inherited from the old Supreme Court and was conferred upon that 
Court hy the Charters of the Crown, which invested it with all the powers and 
authority of the then Court of Chancery m Groat Britain and this jurisdiction 
has not been removed or affected by the Code (8) The power of the ilofussil 
Courts to commit for contempt otherwise than under the authority of special 
statutory enactments conferring or of case law recognizing that power is a 
matter of doubt (9) 


(1) Iho Oncnwl Bank Corioratiou v 
Gobm Lall Seal 10 C "13 "37 (IbM) ptr 
Garth, CJ See also Ram Sunder Dass i 
Kamal Jha 32 C 741 (190o) where iV was 
also held that in considering an sf (licatioa 
for a rtccncr it was uiad\i.^ab'e to go into 
the general merits of the cast 

(2) Sco Shadi 1 tnup Siiigb, 12 A 433 
(1680) 

(3) ttoodrollta lUicwers 

(4) Sco Isuascrwanji Mcrwanji I’auJay t 
Gordon, Q 13 2CC 2S4 2 9 , Snlcsliwari Deb 
t Ibhojcawan Dcbi, lo C 818 822 1»>J 
(ISSb). kliandidut Jha t I'admanuud Suish 
llahadur, 22 C lot 404, 4bo (IbJo), anl 
case® cit d 111 oodroffe a Law' of Injunclioa 
pp, 3, 4 

(5) Penn 1 I^ird Baltimore 1 '«> 441 
flic aula. \\ oodroHe, 39 


(b) Udi^aoDbboy t Cowasji Jchangir 
Jassawalla 7 13 1 (4881) \avi\ahoo i 
I\aratam Das Laudas 713 o(l8S2) 

(7) ]{ H Shriinant Maharaj \ashvantrav 
Jfolkar ( Dadabhaf CurscCji Ashburncr 44 
B 3o3 3o9 (1890) ptr Sargent CJ 
citiug Martin t LawTcnce 4 C Coo (48 0) 
Uassoobhoy t towM]! Jcbangir Ja^awatla 
~ B 1 (1831) 

(3) Martin t I,uurcnoc 4 L Ooo (18< I) 
per tVbto J llassonbboy i Luwaaji 
Jrliai pir Ja-s. awalld iiijra 4 Naviialioo 
I Narataui Daa Candas gtipra 12 13, 

1 t limmal 4,,.ddi 24 o.3 ol8 N to 

(IJtNi) 

(9) Vi Uassonbhui i Lott* ji Jd ai gir 
J«i»attaUa tujra at p 3 , Nainahoo t 
NaraUui Da* Landi-* iKjm at jp 13 |4 
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V receiver la an ofheer of tlic Courf ami tlic Court inU tlimforc s.i. tiiat 
he \ erforms his function and vnlli rotcct the agent aj pointed under ita order* ( 1 ) 
Being such olhctr, his possession 13 sunply the possession of the Court and to 
such an extent is this the case that auj attempt to disturb that possession 
without leave of the Court is a contempt of Court (^) Thus an ‘ittachment 
of oionc^ inthehandsofthcreceivcnsanmlerfercnce with the Court on 

through its ofliccr the receiver and jna^ not therefort be made without the 
Court s leave first obtained ( 3 ) The mere appointment of a receiver operates 
as an injunction against the parties their agents and pcr'ons chiming under 
them rcstnimng them from interfering vrith the jossesaion of the receiver 
except bj* permission of the Court ( 4 ) The Court reqmres and in-ut* that 
application should be made to it for perimai>ion to take ] o»»es-ion of jd> iropertj 
of which the receiver has taken or is directed to take posaes-uon The rule is 
not confined to propertj actuall> m the hands of a receiver The Court wih 
nut jermitanj one vvuthout its sanction and authontr to mtcric^t or [reveut 
pavment to the receiver of au^ property which he has Ken appointed torcciive 
though It may not be actuallv in hia hand* (o) The form m which tho Court 
u ualh enforces Its or ler ID the mitter of receivers i» m extreme or i^gravated 
ciscs bj committal to prison orordiuanlj brordenngthepartv in cooftiupf to 
pav the covts and expens 3 occasioned bv his improper conduct an I the co ts 
of the application la cases where the contcmit coinuts in entering upon 
Ivnd m the possesaion of a receiver or in bringing an aitson against the icecncr 
or vgamst a part) over whoso iroj erf v a receiver has been ippomtcd th Court 
rcstr'vuis bv injunction the tre«ja s or prosecution of the action and orders 
the partv in contempt to pi) the cost* of the 'ipphcatiou ( 6 ) The High Court* 
in India bcin^ Superior Courts of Record have full powers to pui Lhfo conten 
of their orders committed either dircctlj or through interference with the actic 
of officers appointed bv them (<) It ha> ahead) been ob-<rved that the natu 
and extent of the po v «. rs of ^lof us^il Courts m the matttr of contempt is dou t 
m the absence of expres* stvtufor) provisions on the subject The Co e o 
not direetj) jrovide for the case of the breach of or the enforcement 0 or e. 
undcT r 1 (othexwT'je than in execution of a decree) as it does m t e < 
interlocutor) ardeis under 0 \X-\IX rr 1 - But the ord r appoin 
receiver operates jKr sc as an injunction and if neces^arv for the purpose 1 
giving express effect to the order au injundiou lua) h*. granti.d in 
Although ordmanlv the receiver docs not himself appl) for conmicnciUo p“ 
ctedings b) wa) of contempt and generally speaking action i* ta ) 

P'vrties beneficiallv interested there is notbing to prohibit his doing ^ ( ) 

^Mien a receiver is appomted by an AppeUate Court the latter la v 


(1) Dinonanth Sreemonce r C. S- Hegy 
2 Hay 39o 39 (JSW) 

(2J Wdlui>soa p Gangadiiar Srear 6 
15 L. R 4!>G 4S (IS IJ Iverr 139 
(3) Ratiu i -Ui KaXotued Haji Umer 
1C B o (J69 ) foUoned la 3IaJioimjie4 
/foiiuruddccQ r Itifiomined Xoorooddeen, 
-1 C bo {IS03J Tha Sheriff pn^ 

disturb the poasess oa of a receiver Kcir 


13 11 ■» oodroffe U 

(i) VahoniOcdZoIiur ddeen r Mabomme. 
VooroodJctQ t pra at iv 91 

(oJRerrlOd dues Btrlenhcad Hock- 

'OBeav SS3. 

(61 Rcnr c A 1 I 1 3 . 

/) a»cs lhc« c fed. 

(bj Gwy I Woo^iuohuo Thalur 

90(19001 
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altliougli tlio appeal bo uo longi.t ]X!niling jurisdiction to deal ivith matters 
relating to the rcceiicr, including proceedings lor contempt, until he has had 
his accounts passed by it (1) A receiacr, being a mere olScer of the Court, is 
bound to obc) ca erj order of the Court, and if he neglects or refuses to comply 
therewith, he stands in no better position than any other person, and maj be 
punished in the same i\a) (21 


the functions to he discharged by him Inasmuch as a rcceucr is required 
to be an impartial person, the person chosen should as a general rule be nholly 
disinterested 111 the subject matter of the suit The Court may hoiveaer, 
anth the consent of all the parties, or m aery special cases without such consent, 
appoint as receiacr a person who is mired up in the subject matter of the suit, 
if it IS satisfied that tlie appointment would be attended with benefit to the 
estate AVhere the defendant m a suit for partition made an application regarding 
the custody of the property, and the Court directed suo vwtu that pending the 
suit the plaintiff should ha\c the control and management of one part of the 
propertj and the defendant should have the same power o\er the rest, it was 
held that this order was legal and proper and practieallj amounted to an order 
under r. 1 (3) Apart from the question of interest, the Court will consider the 
character and qualifications of the person proposed , his familiarity with the 
kind of property to be managed lus place of residence with reference to 
the estate to bo managed his ability to sjiarc sufficient lime lor the duties of his 
office, and other suiiilat facts beating upon the appointment (4) The second 
general rule is that the Comt is aaetse to appointing as rceeia ers persons occupj • 
ing relations of trust as trustees executors or otherwise towards the projKrty 
ot estate which is the subject of the recciaership The reason of this ruk is 
that the Court is excecdmglj jealous of appointing anj person to a receucrslup 
irhosc duty it would otlicrwisc be to waleli the proceedings of the rereiTcr or to 
call him to an account for his iiianagcnicnt (o) 

In all cases the selection of a particular person for the reciia eTbhqi is regarded 
as a matter of judicial discretion to bp determined hy the Court according to the 
iircuinstanccs of the case The exercise of this like all other matters of judicial 
discretion will rarclj bo interfered with hj an appellate tribunal and it maj be 
stated, as a general rule that to induce an Ap(K.(Iatc Court to interfere with the 
decision of an inferior trihunalin the selection of a receiacr it isiiecessarj to show 
some “ oacrw helming objection in poirt of proprietj of choice or some objection 
fatal in principle,” to the person named (6) 


(1) IK , nrfeanie ttoodroffi, 42 

(2) Boach, MCt. 248, wticro also a liqui 
ilator la m posAcasion tlic rropivor will be ut 

contempt if bo inovo against him wilhou' 

lca\c Kerr 174, 17 > 

(3) Dan Pra»ad r C< j 1 Ki bail, Sb \ IJ 
(fin) 

(4) WooJrolJp, 4C, IIi^h,£ccta.Ol,C8 69, 


Kerr 119, 120 

(5) Woodro&t lb 

(6) CooLca r CuoLea 2 De G J 3. h S2G, 
at p 52 s, pfr Knigbt Bruce L.J , I’tiry t 
Onental HotcU Coinpany, K 11., 5 Cb. App 
420 HvKsect, C3, JibaDes-,a e Sla'i lunewa 
17 C U \ 5si (1913). 
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A icccivtr m-iy 1)e 'ippomt<.a of any ptopctt), ^vhctkl moveable or mi 
moveable, provided it 13 the subject mailer of a suif or under c//oc/o«c»d , and 
probably, though tiio italicized wotd-i hive now been omitted the appointment 
will be limited to such ca«a la, however, suits for partition of joint estates 
the Court has jurisdiction to place the whole of the estate out of wluch the 
plamtifl sceVs to have hia share partitionfid, \a the hands of a leccivei, and to 
order that the latter shall be at bberty to raise money on the security of the 
whole of such joint estate (1) Receivers have been appointed of undivided 
shares, though Etjuity is generally averse to extending the aid of a receiver as 
between joint owners or tenant^ m common (2). 


Time when receiver may be appointed — Vrcceiver may be appointed 
duiing tlirv pendency of the litigation at any time before decree The applica 
tion for a receiver maj bo made at an) stage of the action according as the 
urgenc) of tho case requires it Where proceedings are already pending an 
order for a receiver may be made m these proceedings without any fresh suit 
being instituted If the appointment of a receiver is a substantial object of 
the action tho plamb should contain such a prayer, and if it does not, upon 
amendment a receiver may bo obtaine<l(3) A receiver maj also be appointed 
or continued (4) bj the decree , or the appointment maj be made after the 
decree , (0) even though it had been prcviousl) refused, if a state of facts on 
titling the party to 0 receiver were made to appear m the proceedings m 


Act (8) A receiv or wiU be appointed at the instance of a mortgagee when the 
interest payable under the security is id arrear (9) 

Time from, wbicb appointment takes place --^Vbero an order is made 
that a certain person upon his giving security, be appointed receiver, the order 
appoints the receiver conditionally upon his giving secunt) only, a receiver 
becomes such on giving secunty WTicu he has done t hat he can take possession 
He IS not legally clothed with the chaiactei of receiver, nor able to petfoim 
duties, until he has given secunty and his recognizances arc perfected R 
has been held that the appointment of a receiver as far as it affects the rights 
of creditors or third parties dates not from the order appointing him, but from 
the completion of the security required to be given by the order and, accord- 
ingly, until the appointment has been completed a judgment creditor 1 ^ no 


(1) Poreshram Moolxeijeo V Omerto Ivath 
MitUr 17 C 6U (ISOO) 

(2) High sect COO VYoodfOffc 60, Joy 
naram Geeroe v Shibiersad Geerec, 6 W B 
Misc 1 (1866) 

(2) ''Cerr, 128 . H v H , 1 Ch » 2 6, 
Soton Deer CS2 

(4) MoUvaliu V Preixuahu 10 B 511 512 
(1803) , Mathusn Umamba Boyi Ssiba v 
Malbuan Dipamba Boyi 8aiba 19 JI 120 
(l89o), Ez patU Jijai Amba 13 VI 300 


(5) Shohnmgan v Moidia 8 M. 229 233 

(1884). Kerr I3I , „ 

(6) Att Gen. v ilayor of Galoay, 2 VIoU 

95, 104 , Ivorr 132 r, t t 

(7> Madanw-WK v Mobamaya, 13 C I- J 
487(1911). 15C Vr N 

(8) Ib 

(9) Eastern Vtortgago and Agency Co t 
BalKa Kliatuii lOC tV N ‘197(1922) 
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dcbirrcd from proceeding fo execution (1) But m a later case it has been held 
that the appointment of a receiver is complete on the entr) of an order of 
appointment although he may not ho able to take actual possession of the 
property until the security la approved (2) If no security is required (nhich 
should appear upon the face of the order) the appointment is complete upon 
possession being taken under the order (3) Mhcn as will he done in urgent 
cases an interim receiver la appointed for a limited tunc without secuntj he 
becomes an officer of the Court and is legally clothed vnth that character from 
the date of liis appointment (4) The receivers liahilit) however to account 
in rcsjKict of momes received and expended bj bun as receiver at once arises 
whether the security has been completed or not (6) As far as respects parties 
to the action the rents and profits of the estate over which a receiver has been 
appointed are bound from the date of the order for the appointment (6) but the 
latter does not date hack to the date of the application (7) Though outsiders 
may not be afiected until the completion of the secuntj the parties to the suit 
maj , before such tunc be lestmned from touching the propertj (8) 

Duration of receivership —Lveept (according to English practice) m 
the case of managers there is often no limit of time fixed (0) ^Vhen this is 
the case, and the suit is dismissed the dismissal of the suit will in general operate 
as a disebarge of the receiver But if the suit is dicned and no limit is fixed 
in the appointment of a receiver it is not nccessarj for the judgment to direct 
that ho bo continued (10) Sometimes the rcccivci is onij appointed until ]udg 
incnl, that is during the pendency of the suit or until further orders Mhen 
this 13 the case it ho is to continue receiver the judgment must so direct and 
as this IS practieallj a new appointment further security must be given unless 
as IS usually the case the securitv onginallj givm is made applicable to any 
continuation of the appointment (11) It is within the discretion of a Court 
appointing a receiver in a suit to order that the office should continue j erma 
nentlj alter the decree when such continuance is necessary or for so long as it 
maj be so (121 


(1) Ldwar Is t El rar U L. K 3 Cli D 
201, 290 In Dcfrjcs e Creed 34 I* J Cli 
007, it was belli that there was no con 
tempt, possession haring been taken alter 
tho reeetrer vias no&iinated but before bo 
ha<i passed his recognizances an 1 before ho 
had been actually appolnU^d and sco 
jKsrIc Eians V atkins, 13 Ch E 3i>2 233 
High sect 121 t contrary rule generally 
proiaiis tn tho Atnencan Courts iq «hicb it 
IS held that upon the filing of tho bond the 
receiicr s title has relation back to tbo data 
of hu appointment and such title has been 
uilcld against creditors leryiog upon tho 
|roi>erty between tho date of tho s{ point* 
u ent and ll o fiUng of ll 0 bond High sect. 
UlA. , and SCO beach sect. ICS. 

(.) RoaUnd Hudson t John Pierpont 
Morgan, 13C. 1\ N ‘‘‘ol {I fO) 


(3) Morrison v ‘?Urne Iron Morks Co 
CU L. T 3Sd \» to forms of appointment 
see Selon 00 

(4) Taylor v Eckersley 2 Cli. D 302 , 5 
Cli D "41 

(,() Smart v blood 49 E T 4u~ 

(6) Iloid V Mason 2 M * C 487 Cod 
r ngtou t Johnston, 1 Ilcai 320 Seo 
tVickciu t Townahend 1 It A VL 301 , Pe 
Hirt 2JCI1. D COJ 
(") ^eCTajke 1693 1 Ch 339 
(8) See Defrics t Cretd 34 L J Ch. CO" 
49) Kerr 146 Woodiofie 39 (t at) 

(10) Kerr 140. 

(11) IK In Motivahu t Premvahu 16 B 
511 S12 (1692) the receiver vtho Lad been 
Iiesiously appointed was continned by the 

(12) Olstbum L mamba Iki^r baiba r 



1236 


rilE CODE OP CIVIL rROCFDURE 


IlAsT SCUED 
0 40 , r 5 


Mode of appointment— AiecemrwiUnotbeappomteduudertheCode 
unless an action is pending or tlic property be tbe subject of attachment (lufc 
(Hite) A plaint should be filed claiming a receiver, where the obtaining of it 
13 a substantial object of the action Apiphcation should be made upon or 
after, the fihng of the plaint and before or after, smicc of the Tint Vn applica 
tion for a receiver maj bo made on motion or on petition The partj appljing 
may cithi-r move to obtain a rule wwi or serve notice of motion If the matter 
be urgent hemaj applj for an udinfcmi receiver until the bearing of the applica 
tion or he may appi} for leave toserve short notice of motion Itissubmitted 
that under the Code, the Court possesses the power of apj omting a receiver at 
the lustance of the defendant but that the exercise of such jurisdiction Till be 
limited to cases where the defendant s claim to relief arises out of the plamtifl s 
cause of action or is incidental to it but that if the relief sought bv a defendant 
13 not connected with the subject matter of the plaint the defendant must if 
he desires a receiver, institute an action of hia own for such purpose (1) Vppbca 
tion for a receiver maj bo made cither ex parte or on notice but it is onlj m 
case of emergenc) that a receiver will lie appointed upon an cx poric aj plication 
as where there is any ns 
making away with the j 
V receiver The Courts 

upon application ci parte {2) The motion should bo properlj founded on 
a&idavits copies of which sliould be served with notice of the appbcatioii 
although il the papers on which the moving pari) seeks relief are akcadv in 
file on the cause it is sufticient to refer t itbemin tie notice It is not regarded 
as uccessaty or essential to tlic appointment of a receiver thai the facts upon 
which the application is based should bo set forth m the pleadings but it is 
sufiicient if thov are presented to the Court bv iflldavnt upon the heanng of the 
motion It IS jroper on denying a motion for a receiver to give leave to the 
movino party to itiiew his motion upon additional proof if it appears that he 
ma) by obtaimHj, new proof present a strong case for the relief sought u 
it lb competent for a plaintiff to ask for and for the Court to appoint a recei' er 
ittet a heatuig and even after atelieanng and tofu- al when an alterea sta t-^o^ 
ficts 13 presented showing an appropriate case for the relief But w cn 
application has once been before the Court and las been denied i 
will not be appointed upon a subsequent application upon a simp le wo 
that purpose founded upon the same papers as oefore without a 
additional proof showing a necessity for the relief The person w 
it is Sought to place in the receive! s bauds must be made a pattv 0 
order that he may have an opportumty of resistmg the ap pihcation e j. o 
of which might lesult in irreparable injury to his interests (3) 

Security — Every receiver appointed must giv e such sccutitv (if an\ ) a 
the Court thinks fit dul) to account for what he shall recei'*. uv ^^1^ 
the property (4) As a general rule security la required but it asiuei^j^^ 

Mathuari Dyamba Boyi Saiba 19 M. 120 (2) Kerr 127 1 0 . R 6** 

(1806) and aeo Fi jwrte J jai Amba 13 M (3) H gU sect 17 

300(1880) WB3 Wocidroffe tio 

(1) See Woodrolle Cl 
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cases, uo sccuiit) is to bt gi\en, it should he so stated in the order \\ here i 
person is appointed reconcr subject to his giving security, the order is not 
cffectnc until security is given (1) Accordii^ to English practice, where there 
IS evidence of lumiciate danger to the property and there is no time for the 
receiver to complete his sccuritj, *iuin/en»iTCCCivei may he appointed without 
security for a limited period or until a receiver should be appointed under a 
reference for that purpose upon the undertaking of the person so appointed 
I »i/eriHi receiver, if he be the plaintiff, not to deal with the propertj eicept under 
the direction of the Court, and to abide bj an) order which the Court may think 
fit to make as to damages or othenviM; Ju other cases where the case is urgent 
and there is no time for the receiver to complete his security, the party moving 
the Court must enter into au undertaking as to damages and for the receipts of 
the receiver, or must undertake that the perJ>on so appointed receiver shall 
jjive such secuiitv as tho Court can enforce tliat he will preserve intact the 
propertj of which he is appointed receiver (2) There seems to be no reason 
vvhj this course should not be followed m this country if neccssarj In any 
case the Court mi^Iit dii>l>ense with security or m the case of the High Court 
appoint the Court receiver The Court has, moreover where there was great 
danger to the property appoiutcd a receiver without security and directed him to 
take possession before the order of appointment was formally drawn up (3) 
Effect of appointment receiver duly appointed is from the moment 
of his appointment an oiBccc of the Court and entitled to the possession of the 
property comprised in the order appointing him The cllect of the appointment 
18 to remove tho patties to the action from the possession of the pioi>erty (4) 
subject to this that the Court cannot remove from the possession 01 custodv of 
property under attachment any person whom the parties to the suit or some or 
one of them has or have not a present right so to remove (o) The appointmcut 
however, though it inaj operate to change possession has no eilect itself upon 
tho title to the property in anj wav and detenmnea no right as between the 
parties (C) Receivers and managers arc only custodians of the projiertj of 
winch thej take possession The Court 111 an action for a receiver deals with tlic 
possession only until the right can be deteruuned if the right be the subject 
matter in dispute betv'Ctn the parties or until the incumbrances have been 
cleared oil, if the appointment has been made at the suit of an incumbrancer 
Tilt title IS in no viay prejudiced m thcor) or principle by the appointment (7) 
and remains in those in wJioin it was vested when the apjxnntmcnt was made (8) 
The possession of the Court by its receiver is the possession of all parties to the 
suit according to their titles IIis appointment is not for the benefit of the 


(1) K«rr, 13S 130, /n re Koundwood Cid 
hcry Co , 1807, 1 Clt 373 , High sect. 121 , 
Itowland Hudson t* John i’ erpont Morgan, 
130 M N Cal (iOliO) (lie a) pomtment i« 
comi Icto on tho entrj of the order of ap 
ntnicnl, although bo m«y not U kble li» 
taho pofc».eM on) 

(3) Kerr, 113. 

(3) UiKMlrillc, 07 


(4) Kerr, 14J r 1 ante 

M R. 1 

( 6 ) Ortr MulhiaChetti 17 M jOl(lbJ3), 
Btach, Sett I 

(7) Ktrr 149 15* 

(5) Ucach sctl. JUJ tii <bjett of tho 
4 ] intmcnt is not to divt.t a rightful owner 
of tho title but to iroUit the irin^rty by 
taLin, |Ki!,Be:.,ieu ib , MVt 321 



1-38 IIIE CODi. Ol CUlL IKOCEDURI FjBsrbciai) 

0 40, r 5 

Ijhmtili mtiel) , but for all other persons who may citablish right in the cause 
Ho 13 not the particular agent of any patty but an ofhcer of the Court (1) With 
regard to the limitations on hia title, it is to be observed that his possession is 
Buliject to ail valid and existing hens upon the propertj at the time of his appoint 
inent, and it docs not divest a hen previously actimicd in good faith (2) The 
rights of tho parties to an action arc not interfered with hy the appointment (3) 
It IS not averse to either party (4) If at tho time a receiver is appomted a 
party clauumg a right m the same subject matter under a title paramount 
to tint under which the leceiv er is appointed is m possession of the right whicli 
he claims, the appointment of the roceiv cr leaves hun m possession (o) Tie 
appomtment of a receiver is % matter which does not concern mortgagees or 
prior meumbmucera, for a receiver m the exercise of liis authority will be obbged 
to lespect former orders of tho Court, and prior mcumbnincers are at liberty 
to tahe such proceedings m hchaU of their own interests as they may think fit (6) 
fho appointment operates as an mjuuctjou against the patties, their agents 
and persons claunmg under them, restramuig them from mterfeiing with the 
possession of tho leceiver except by petnussiou of the Court (7) The order does 
not, however, crcite a charge, but it operates as an injunction to restnm tie 
defendant from himself leceivmg the proceeds of •sale (8) A receiver of lend 
never takes actual possession , he only receives the rent , nor does he receive 
such rent and profits by virtue of an estate or title vested m him but he collects 
the same nieielj as an officer of the Court upon the title of some persons parties 
to tlie action (9) 

Possession and interference with possession of receiver— Iho 
leceiver bemg the officer of the Court from which he derives Jus appointment, 
Ilia possession is exclusively tho possession of the Court, the piopvrty being 
regarded as in the custody of the law, t« grcimo legis for the benefit of whoever 
may be ultimately determined to b« entitled theieto The possession bemg 
therefore that of the Court may not be disturbed without the leave of the Court, 
and any person who disturbs such possession is guilty of a contempt and Iiab e 
to punishment theiefor No one is entitled to interfere with the possession 
vvhcthei he claims under or paramount to the right which the receiver was 
jppnmted to protect (10) Thus an attacJimcnt of money m the hands of ® 
receiver is an mterference with the Courts possession and may not, thcTC on 
be made without the Court s leave first obtained (11) When the Court appomr 


(1) Kerr, 153 

(2) High sect 133 , Beach, sect. 20Z 

(3) Kerr 151 

(4) Bcacli sect 222 

(o) Kerr 149, 164 , Evelyn V Lewis, 3 Ha 
4 2 , Lryant v Bull, 10 Ch D 155 

(6) Bryant i Bull supra tho appoint 
ment of a iecei%cr is for the bcncht of incum 
brancers only so far aa expressed to be for 
their benefit and as they choose to avail 
thcmbelvea of it Kerr, 153 154 156 

(<) loskr i Townahend 2 Abl N C 29 
45(Amcr) Beach soot 211 


(8) MahoimaedZohuruddeenn Mahommtd 

Nborooddeen 21 Cat, 91 (159^ 

(9) BajwfeEians 13 Ch D -oo. i 

n Ol n B 343 


5 (1893) A judgment creditor cmhuI- 
out leave eicc ite n^jainst projicr y m 
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% rcceuer it requires tlie pirtioa to tLe action to t,i\o up t)uj po-sC'-siou to tlic 
rocener of all propertj compmeit in the order luul treats them a^ gullt^ of 
contempt if the) refuse to do so ( 1 ) 

As a geiienl rule appointment of mote than ouo ricenor wlatlur bi tlio 
«ame or a different Court, eveept in case of joint recci\er«, is nut alloMiibk (J) 
If at the time a i;ccci\cr 13 appointed a parti clamiing a right m tlio «anu. subjict 
matter is in possession of the n^ht iihich he claims tho appointinciit of tlio 
rcceuer Icaies him in po si^sion of the right, and does not iiiterKro with tho 
e\ercise of it (3) If, on the other hand, the clamuaiit is out 0 / possci'ioji lio 
must apply to tlio Court before ho institutes an> Ugil pioceidings ulTu-ting 
the possession which the rcceuer has acquired (1) i\cn wlicre tin reecutr has 
been appointed without prejudice to the rights of ptisiuw imiing prior cli iigcs (5) 
So, too, where a rcceuer has bun appoiiiletl oicr the iitatc of a ttiunt in 
possession, though the appointniiut does not affect the ii^^lils of tin. luidlunl, 
the latter will not be pcimittcd to evuise these rights, as foi i Miiiph tin iiglit 
of distramt without ftist ubtaming the teaie of tho Court (0) 

Parties whoso rights arc interfered with b) having a rtciuir put in llnir 
w \y ma), on makmg a proper application to the Court, obtnm nil that tlu) mi) 
justly requue The Court luxs the power, and will alwajs tnKc laro (0 guo 
a patty who applies m a regular niauner for tho protection of his ri^lits thu 
means of obtaining justice and will c\en assist him in asserting tlnit rieht uiul 
haling tho benefit of it (7) Tho course of a part) who ilaims a riglit paramount 
to that of the rcceuer, or rather to that of tho part) obtaining tlio riccuir, 
13 cither to apply on notice in the action m which the rccciut wan appointed 
and to come m and be examined jno tnlf ressesuo or toappl) fork no to proc< ul 
by action notwithstanding the ricciiers pos C'Sion (8) ihu appluatiun in 
tlic suit IS usual!) framed in the altcrnatiii that tin. nciiitr do accede to the 
plamtilis demand or that tlic latter mai lie allowed to promd (0) In mo'i 
la«tanccs a part) aegricicd nu) haic ample rclicl b) iipplic itiun on motion to tin 
Court appointing the rcceuer In most cases of tlums igiuisl n nceiicr tin 

Gusi&iu e UcbciiJro Nalli Gossain .0 C tuo s c Hun Cli 1 iiis 10US| 

127> 129 (16 J8) , Hem Chun lor v I’rsnLrislo, uiUi r ei>(,ct to II 0 1 raclice on exnn innli n 

1 C 403 (I8"C) and first two cases , SmsI t jro inforcsie <vd, mu llruoks i Griatliil 1 

apuiba, 15 C W ^ (1911) 14 C L. J J C W 179, Hamlin 1 Ue 1 Hjilt 91 

^Mvicsftli. McdiOM UwisC ohUift-kaAct Gtuiwnc WtsA U , Itwwli liwl 

(1) Woodrotlc, 70 lb SIO Anon., 9 tes 237 iho ellcct of 

(2) lb, ~8 Bueli an examination nia/ K’-ncrally l><i 

(3) Eiclyn V Lewis, 3 Ha 472 , Utils i> obtauicti on moUou or |iclition wl tii a refer 

Kclpio, Is Eq 20s, Undcihay V Head ^ cnoo to inquire into tho claim will if requisite 
Q B D 209. Kerr. 104 U ord red UalLir r Ikll 2 Mail 21 , 

(4) Liclyn t Lewis su^ra, 4~,> Kerr, Duon v Smilb 1 bwan 4 j' DicLin«uii 

HU, Io9 e bmitU 4 Mad. I~7 Han Ch. Pr 921 

(5) Bryaai CormicL, 1 Cox. 422 , Langton lOjd HuMBaurt-e IXbi r booLram Hm 

t Langton, 7 H M and Q 30 Kerr, 1 65 Mobimt 15 U It 3i~ (1871) sjjvars to 

( 0 ) bultOQV Hccs,0Jur N S 456, Ktir bare been a com; of this Lini but lbs 

ICo. bee aUo as to distraint, >b, I08, 169 niimt w ao mcagrr that it is not clear why 

(7) Krtr, lOo, 1C6, Uoodroilr, 80 tb« aji hratiun was rtfuatd. 

(S) Ktrr, loo. Vs to form of notue f (9) Kerr, 107 
inolion or summuns fur examnation jin> 
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remedy by motion is adequate, and any person luving sucli a claim may resort 
to tins summar}' remedy Tiie more common practice and that whicli has been 
generally commended by the Court, la to hear and determme all rights of action 
and demands against a receiver by petition m the cause in which he was appointed 
without remittmg the parties to a new and mdependent suit ^\jid it rests 
wholly withm the discretion of the Court to grant Ica^ c to bring an mdependent 
notion agamst its Ieccl^Er or to determine the controvtis^ upon petition m the 
origmal cause (1) 


Suits and applications agamst ireceiver — It would be inconsistent with 
the mam purjiose of a ^ecel^ er«hip (to preserve property m controvei^sy pe/iJaile 
hte) which devolves upon the Court the duty of protectmg its possession, is 
well as incompatible with the dignity lud authority of the Court, to allow its 
ofiicer to be summoned before any tribunal m re«pect to the property m his 
hands, at the will of any and every person who ha«, or mugmes he has, a just 
cause of action, or v\ho for smisttr purposes might institute v fictitious suit 
agamst him On the other hand, to deny to those havmg just causes of action 
01 claims which call for the adjudication ol the Courts of Law or Equity, all 
opportunity for investigation and all right to a proper remedy , simply because 
the property to which they must look for reparation has been seined by 
Court and is m its keeping, would v loKte the fundamental prmciples of personal 
lights The difficulty thus presented has been overcome by requirmg all those 
who desire to brmg suit against a receiver first to obtain leave to do so from the 
Court which appomUd hun The Court usually grants such leave u^ess ic 
appears clearly from the application of the claimant that his demand has m 
legal foundation , the petition should therefore show a probable cause of action 
one demandmg adjudication by proceedings m Court (2) If a 
appomted and la possession of the property m controversy, be sued witliou e 
leave of the Court appointing him first obtamed, the parties who ® ® 

may be subjected to proceedings m contempt of Court and punished acco g 
The proceedmgs m a suit so brought wnll generally be rebtramed by 
or stayed or set aside on motion ^Vhcthe^ the party proceeding a V 
did not know that a receiver has been appomted over the property, or ® 
clear liis right may be, the Court will restram the prosecution of ® ^ , .j 
be instituted without leave (3) It has even been held that 
Court to an action against a receiver is a condition precedent to t e rig , 
and cannot be rectified by a subsequent application for permission 0 co 
the action brought without such permission (4) But several later cases a 
agreed with this (6) 

(1) See yVoodrofEe. 81 High, sects 2»4 liberty m any caas to try a “ 

2MB, Ivcrr, 168 170 , Mahomed Mehdi claimed against iW . but the 

Galistana i Zoliarra Begum 27 C 28o Bandfield, 3 Do G t ‘ i in irrcmxi o! 

(2) Beach sect Go2 . Miller t Bam rocorery High, sect -m, ^ 

Banjan Chaclj-avarty, 10 C 1014 [a recciTcr (3J Bcacli sect Ou . 

cannot he sued except with the petnuawon of {4) Ptamatha Na srdya 

the Court], Kerr 170 It is not tlie course KatU lianncrjcc, 3J ^ G ' ^ j-, , 

o£ tlio Cnurt unks-, it 13 y)Ci£et.Uy ckat that IKI i Vpur •> 


foundation for the claim to rt-fusc (IJll), Banku i Haren Ira 
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It tesla m the discrctiou of tljc Court to alluu a daiiuuig riglita against 
Its receuer to bring an independent action against limi or to compel such party 
to proceed agimst bun by petition m the action m which he is receuer (1) ^\^lea 
a Court IS a«ked to guc lca%e to sue its ic*ei%cr, it may, and usually must, 
ei^iuinc into the merits of the claim to ascertain whether a suit is necessary 
or proper for its adjudication, but such ciauunation and the order made upon 
It cannot be used by cither party as m any way aUccting the merits of the case. 
The order suuply permits a judicial inacstigation to be nude , the examination 
13 nut itself a trial, nor is the decision an adjudication upon the merits P) 

Gcueralli a receuer cannot be held pcrsoiiall) liible m an action brought 
aj,amst him in his official cap-icil\, the judgment being entertd onlj so as to 
affect the fuixls in his hands (3) An action raniiot be brought against a receuer 
bj a person at whose instance lie was ippoiiitcd (1) If a special case be made 
out, the Court will allow a partj to contmue an action, notwithstanding that 
It has been coimnenced without leaxe (5) 

\n application fur lea\e to sue a rettuir iiiaj be made cxjiartc at the tmic 
of presintiog the plaint and not m the suit m which the receuer has been ap- 
pointed or on notice to the p'lrtics.fC) though it would appear that the latter 
course of appljing m the suit Las sometimes been followed (7) Ana order 
declaring that Icaae to sue is not neccssarj will not hmd the partie* whu are not 
present (8) 

“Any property.'*^ — A considerable poition of the teat books is occupied 
w ith a discussion of th«i cases or iiu>taiic«s m w lucK teceu era w ill be appointed, 
and references are guen to all the decisions in which icrcuers h‘v^e m fact, 
been appointed or refused This mode of treatment had its origin in the fact 

(1910), Maharaja of llurdwao t Apurba. bconog. and the Court dtsposed of the 

15 C W ^ 872 (loll), and k-o Sstya appUcalioa, 

IvTisal lioncrjeo t Sat) a Phupol l}\acrj(.r (2) Bench, l>,>7 
19 C t J 191 (1913) (Coart after dealing (3) lU, sects 715.718 

wall the contempt may goo lLa\e to i>ro (1) Kerr. KiO Ibl 

cetd) (5) lb. 167 Gower i Beimctt, 9 L. f, 

(1) Ue-ach, ants 034, 7u9 , High, i»ects ill) Vston w llcron, 2 tL A- K, 3J7^ 

234, 23in, 2 >3 It u etiuinton pracinr If an action has Ueo brought or the 

instead of asking lia\e to bring aetion t<> sion Interfered with without Icaie, lla order 
inUreenc in tho origami suit by petition, and rcatrainuig these ocu will aUo ^ne ftate 
soroo cases arc more ron\eniei)ti> so tried or direct that tbo party bo exammeil jiro 
than by seporatu action Ileacb, sect , in(erer«<«iio Johacs r CUnghton, Jac 373, 

H OodiolTe, :»o Inlhoauitof SuttyaSuiikur as to whether Iraeo to sue ta juri»duujaal, 

Ghoaol V Haw GoUp Moneo Do-v.ee, uee Uigh, sect 231A 
appbcalioQ was made (3 Sept., 1900, CoT (6) Ib. 

Aoieer Ab, J ) for an orelcr that the remveT (7) Sc« Kumar Suti>a buiDa i>bo dl i 
who had put up projicrt) o' the parties fur Itoiu Golapmoni Dcbi, 3 C W > 27 (Isj'J , 
lease and who had subsequently rc'usod to Vtooilrofle, S3 

grant a lease to tbo highest bieldir, ahould (S) Chartered Bank uf li>du, lus r-du I 
grant a lease (o the sj ] bcant or return )iis Cbuiar Uurish Cbuiulir 'Ne , 

dcjiosil money or U. diaehargrd as to (jib also as to seuis lev^.i'u' > 

share of ajilieant In the a&davit Sled bUttyaGhosol r Ou,Aiu.jLilA . ,■ 

agsuut tho sj idieatii II objeetiua was taken 27(l897i, huii udvr K J v i I 
that the matUr was jm j<ilj one for a suit, sooiulry lu t ...k, U 

but Uic ibjectiuu waa not lUxiu^-d at Uie 
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tliut m its iiiccptiou tlie law of roccucis w is *1 case made Hw of \ery graduil 
declaiccl from tuna to timo aa necessity arose and Mitli reference to tlie 
pirticular circuiiist lUccs of the case in ivliicli the jurisdiction Mas exercised 
TJiougli precedent was added to precedent, there Mas jet no general statutorj 
statement of the intuio and extent of this form of jurisdiction which could 
onlj bo ascertained bj an enumeration of all the cases in mIucIi it had been 
exorcised This course is, hoiioicr, no longer necessarj or etpcdicnt ^in 
oxc^sive citatiou of case law e\cu wheto it is not, as is sometimes the case, 
of doubtful authority or incapable to present circumstances, too often serves 
no other purpose than to confuse and to obscure the plain provisions of modem 
fetatutes and Codes (1) 

Tho effect of the Uuohvh Judicature ^Vet v'as to enlarge very much the 
powers which the Court of Chancery formerly possessed ind there is now uo 
lumt to the power of the Court to appomt a receiver except that such powe 
IS onh to bo cvercistd where “just or comement" The words have now been 
adopted in r 1 ante Hero agam the question to be dctermintd is one in the 

luaiii ifnatentuclj of fact The Court may, many pendmg litigation, appomt 

a lectiver if tho circumstances of the particular case require it 1 Judge has, 
therefore a wide discretion But that discretion must be judicially exercised (3) 
Though the discretion to grant relief vnll in the mam be influenced bj tho par 
ticuhr facts of cacii case it must also be guided by certam broad and well 
established principles vrhich have governed previous practice and which though 
unexpressed may be said to underlie the provisions of the Code (3) 

In the fust place the jurisdiction thus given must not be lightly but most 
cautiously exercised (1) The relief is not one ca: dihlo justiti® but one wliich 
is purelj Mithm the judicial discretion of the Comt Tlie power to appomf ® 
receiver is not to be generally exercised as a matter of course and it is not a 
reason for allowing an application that it can do no harm to appoint a lecwvfJ' 
The appointment of n receiver is m maiij cases a matter for the most serious 
considention for the Couit bj tahmg possession at the instance of a P 
may bo doing a wrong m some cases irreparable, to the defendant or 
the plamtiS should eventimllj fail m establiahmg ins right the Court 
Its interim interference have caused miscliicf to the defendant for w i 
subsequent restoration of tlic piopcrtj maj affoid no adequate coiupcnsa ion ^ 

In an application for the ajipomtment of a receiver it is sufficient 1 a 
facie title to the property over which the receiver js sought to bo appom 
made out The remov al of property has been considered a sufficient groun 


(1) WooclrolTe, 90 

(2) Srimati Mathura v Slub(la>&], 14 
C IV N 252(1909), llaaijiramt Sabgraio 
14 0 W N 24S (1909) 

(3) Woodroflo 97 

(4) llun 'Mohuieo Dasseo i Ichamoyco 
Dassee, 13 W R CO (1870) 

(5) Woodroffe, 97, 98, bco ohservationa 
as to injunction which d forlton apply m the 
case of tho slronf'er remedy ui Baddam ? 
llbuDjutSiigli IC W N 430 132(1889) 

(C) Sham Chaiid Giri * Wiaya Itain 


P«.doy,6CWN 365(1894) 
a receiver was appointed ol the y 

the shrino of Tarakcewar, hbeity being gi 
to moTo to ostend tho rule on fresh matenab 
Iho Court directed that ll o 

and that the receiver was to pay 
out ot Iho oHonoss ho rocc. od , " 

S„. 1V.„ o M«h.b« = Ji™ 
11809) ^Vnd sto as to rcuioval of projicxty, 

22 t 41*0 (ISJo) 
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It IS, of couise, no ground for itlutiin^ to appoint a itcci\cr tliat the icts 
cuinpHmcd of imount to 1 criminal offence and tint 1 cnmunl prosecution !>> 
•w'lilablc to the petitioner 

Xc\tlj, the situation of the property and jiarties must be cousideied 

The cases nn) be dealt \\ith in the folloning classes — (o) where the property 
is in medto , (h) whcie the phiiitiff possesses an admitted interest, (c) where 
the plamtiils title is disputed ba the defendant cluining under legal title, 
(d) inisccllancous eases (!) 

WTierc the propertj is ns it wen ih medto, in the cnjojnient of no one, 
the Court can hardl) do WTong in taking possession It is the common interest 
of 'll! paitics that the Court should prc\ent a scramble, ns where there is litigation 
ns to the right to probate or administration (2) 

The second case where plaintiff possesses an admitted interest is that of 
joint tenants and tenants in common m which the Courts arc gcncrall) averse 
to interfere , (3) partition suits in which rctcuers are frequcntlj appomttd , (4) 
cases of tenant for life , remamdeniuin , Hindu widow (5) partnership here 
such a state of facts la shown bj the party complaining as if proicn at the 
hc.itmg mil entitle hun to a dissolution , (G) ca«c8 of trust where there are sub 
staiitiol grounds for the ciercisc 0 / (he jurr<dicfioii , (7) m/anej, tlie property 
and interests of infants being under the pccular and exclusive care of the Court 
of Chancer) , (8) and lunac) (9) 

Thiidl), there are the cases of disputed title If a right is asserted to 
property in the possession of the defendant clauning to hold under a legal title 
geuerall) , a strong case is required to be made out There must be some cquit) , 
danger of avaste, fraud, abuse 0 * trust or thclike, or want of reasonable appearance 
of title (10) 

Then, lastly, there are miscellaneous cases, (11) on contract, covenant con 
V c) aiice, lease, debtor and creditor, mortgages (12) and other ca^es (13) in which 


(1) aVoodroHe, 101 

(2) bco Owen I Homan 4 H C. lU3i 
1033 Kerr, -3 20 27-29, Uigli wet 4G, 
Beach, sects Cl, \CBhwant Uhagwant 1 
Shanlai RanichauJra, 17 B 3J0 392 (Ib92) 
In Iho G<>ch1s ot Luchnuiiarain Bogla 5 
OWN ccUi (loon 

j3) Uoodrofle, 112 Ixu Kuiuara Tiru 
malai t BangaruT>rumaUi,21 U. 310(]S98) 
(4) aVoodroSe, 119, Beach, sect. 492, 
High, sect. l>07 , I’orcBhnath Mooircrjre r 
ODirrto Kauth Mittcr, 17 G. G14 (1890) 

(o) \a oodrolle, I.j ■ Beach, sccC 4s8 , 
Ivcrr, "C, Vlt Maharaiu r NanJa Lai 
llitocr I a L U , L G J 27 (IbtS) 

(0) Wtodroflc, 12<' whero subject u dw 
cursed , Kerr, SO, Si , and as to attachment 
ot 1 n {x rtjr ol a tiartnenhiji, see Damodar i 
Pauahil J Bum. I*, 21. 010 (1 J07J 
(*) VV oudrulli, 133 • Beach sc<t.03~ Ilio 
saiiio iriulHhs aj pb xtiero a recentr u 
auiieUt agailut an cveculur ur aJmiuutrator 


/ 

Mootroflo 137 Hafiaabai v Kazi Abdul 
Karim 19 B 83 S5(1S03}, High, CC4, COO , 
Bonnet 33 

(8) Leanct 20, Wuudrolle, 141 

(9) Kerr, C3-9> 

(10) tVoolruRi, 142, rl toi ILu leading 
liidtau decision la hidhcswan Dabi t 
\bho^t«vart Dabi, 10 G SJS /ISOS), ioB 

diandidat Jha r PaodmanandSinghBahadur 

22 G 409, 404 4&J (1S93), sc« aba &rco 
llau Dm r Olubabir Das, 27 G 279 (1SJ9) 
Ihxbunomoys 1X.\ i r IKu 2Iadbub Ral, 5 4 
at p. SCI (1883), Cossam Dulmir Ihirl r 
T«Lait Hctnaraui, C U L. R. 4G7, 4C9 (ISSO) 

(11) See UDodroHe. 149 

(12) IVibhoxan r Jamuna, Bum. P J 184 
(Iss9), LatatutllcbMiar tnuntChowdlir^, 

23 G 517 (1890), JaihiMunJa* r ZonaLai, 
44 It. 432 (2Ss8), l]i>a»aiiu NauLaa c 
Jotha\ajcLan,22M. 443(IS.«9) , MoodroUc, 
100 it 

(13) WiMxIrutlL, lOS (4*7 
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j^cncral pruicji)le3 inaj leceivc some modification from tlio jjcculiar circumstances 
of the case 

Hitherto property the subject of a suit has been considered, but a receiver 
may also be appomteii of properly uoilcr attachment The appomtiaent of a 
receiver at the instance of a judgment creditor is Lnown m Engh'^h practice 
as equitable execution (1) A proceeding under the Code has nothing m common 
(beyond the fact that a iccciv er la appomted) wiUi " equitable execution "(2) The 
application forarccciver may be made cither bj the judgment creditor or debtor, 
and m some cases it is as much to the mtcrcst of the first as of the second (3) 
-Utachments are not superseded b) the appomtment of a manager (4) Tlie 
proceeding does not change the property m the subject which is attached and 
affected by it (8) The fact that property under attaclmicut is m the hands of a 
lectuer docs not protect it from attachment of all other creditors (6) Areccner 
may be appointed without the consent of the decree holder (7) The scope 
of the pouera and duties of reeciien, of attached propertj are uider than those 
of managers under the Code of 1881) (b) Poiecrs of the oicncr, ’ referred to m 
1 1 must be read m conucctiou with other pxov^slou3 of tlie Code (0) ^Vheu a 
debt due from a third person to the judgment-debtor is att ichcd in the hands of 
the person who owes it, the Court mav, if necessary, appoint a manager to sue 
for It ( 10) A receiver appomted m execution may sue for any debts attached , (U) 


not lepiesent the estate for all purposes He has none of the powers which 


(1) Fuik V MaUara] B&hadur Sutgb, 2G C 
772 (1809) 

(2) Wo^roiie, 174 

(3) Sco generally ib , 173 , ilurco bunkur 
Mttkcijco i Jogendro Cooinar VIooterjeo, 10 
W R 6G (1873) , Dm Dyal Lall i Uani 
Ruttan Neogee, 10 W R 40 (1871), Bro 
lender Narain Roy r Kunwer Roy, 1 tV B 
^Iisc 15 (1S64] , Doorga Dutt Siagb t Ban 
warco Lall Salioo, 25 W R 33(1870), Buu 
waiee Lall Salioo v Girdbatco Sin^, 10 
W B 273, 274(1871), Mohahir Perebad 
bingh t Collector of Tuboot, 13 W B 123 
(1870), Bunwan Lall Saha v lUohabir 
Bersad, 12 B L It 207 (1873) , Bcdaam 
Atchutara v Khaja 3Iahoniod, 5 II H. 0 B 
272 (1870) , 3Ioh\mt Ram Rueba t Doorga 
DuttbLsscr, 13 W. R 453 (1870), Ootnm 
Singh V Ram Snrun Lall, 23 W R 287 
(1875), Mobinee 3IoIiun Dasa t Bam Kant 
CUowdbry, 15 Vf. R 422 (1871), Umbica 
Churn Sarnakar i lIcik,5C W X xxu. 

(4) Slohabecr Persliad Smgh P Collector «f 
Tuhoot, 13W R 423(1870), BunwanLall 
feahu t Moliabir Persad, 12 B L 11 -J7 
(1873) 


(5) JobnTielv Abclool Ifj’c, 2!> 37, 

38 (1873) 
roi lb 


J) As to that Code, see Joliu JJti *■ 

LfHye.I 0 WB 37 . 33 ( 1872 ), Moran 
lutta Bibee. 2 C 72 ( 18 * 0 ) 

), Copalasami t Sanlsw. b >1 -US 

SK..»toU,Ko«i. 

W n 30 (1874). *•'“* UoMcm » 

o« s«outo, »« 
ifaayTromwttyCo.llE 443(1830 

sj Snodo Ikjuiry Jlo»l.erin>» 

30 0 039 (IMS) 

31 Sunamoi 

4 ) UirsA MfthomeJ t WiJ"''' ^ “ 

1.JI <4 341,215 .,,413 1.0 

5) GopalaaaDJi i batikaro. 8 » 
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iiuj }>e cunftmtl under r 1 in rt^pcct of proprrtj Lrloii^iii}? to tlic judgment 
debtor not ittichcd m the suit m uhich the order » i<* made (1) If ground) 
be fchown for "uch 1 ^o^lr^e the rceeixer imx on the application of the parties 
be removed (2) 

Rights and powers, (o) General — It invv be >>aid in a gmcral w av that 
a reccivTfhas no powers cxeept 'uch as arc conftrred upon him b% the onler b> 
which lie IS api>omtod, and bj the practice and usage of tlie Court He is 
inenlv an ofliccr of tlic Court his holding is the holding uf the Court he 13 
but a minister, and tlierefnrc has not the discrclionan power of a person acting 
in a fiducial) character In theorv the Court itself has the e ire of the proptrtv 
in his hands He can do nothing likelv to seriousl) dimtni«li the fund without 
the fpccialltavc of the Court He is noi however merch the is«ignee of him 
whose propertv is placed m his care, but he niaj cxtrci c such power m dealing 
wall the propert) as belong to a receiver according to the pricticc of the Court 
iiid as arc particular!) confciii.<d upon him b) the order of his appointment (1) 
Under the Code the Court nu\ grant to the receiver all such powers as to bring 
mg and defendmg suits and for the realization, management, protection prcjetva 
tion, and improvement of the propert), the collection of the rents ami profits 
thereof, the application and disposal of such rents and profits, and the c«culioii 
of mstrumenta m wTituig <m ihc omcr hitnatlf ha» or such of those powers as the 
Court thinks fit (4) A receiver is at all times subject to the control of the 
Court vrhicli possesses the povrer to make all neee«sar) orders for the control 
c f receivers appomted b) it (5) He has a right to the protection of the Court 
and Ills possession will not be allovrod to be disturbed (C) The Court will see 
that he carries out his /unctions and will protect the agent appointed under Jts 
orders (") The scope of the receivership ina) be cjacnded 

(fi) Discretion — lu many matters of care and management receivers 
are allowed to use their own discretion subject to the control and approval of 
tlic Court But m all important matters a receiver should apply for and obtain 
the direction of the Court winch appoints him (8) 

(c) Application for instructions — receiver has a right to appl) to the 
Court for mstriutions when a question arises as to what ma) be Ins duty under 
its orders (9) 

(({) Delegation — k leceivcr is not justified in delegating 01 entrusting 
to another a duty entrusted to hmi b) the Court If he does so, and thereby 
causes loss to tlie estate, he is bound to make it good (10) 


(1) Sunlaraiuv feankara 9 51 331(1880) 
as to general position of receiver, eco Orr t> 
Mutliia Chetli, 17 51 «ll (1893) 

(2) See Hureo Sunkur i> Jogendro Coomsr 
19 W R 06 (1873) Bunwaree LaU Sahoo 
t> Giiilbareo Jingb, 10 W B 273,274(1871) 
llano Sunkur i Jogendro Coomor, 22 \V B 
220 (1874) 

(3) Beach, Bcct 249, Uoodiofle, 204 

(4) Sect 30 j 


(fi) Beach, acet 2C0 

(6) Ib . Kct 2GG 

(7) Smo Nath Srecmonce v Hogg, 2 Haj, 
390, 397 (18G3) 

(8) BalajiNarayan t> RamchandraGovind, 
19 B TOO CC2(lb91) 

(9) ttoodroflc, 203, Beach, sect 2o9 

(10) Balaji Narajan e Bamchandra Qo 
ViniI.19 B GCO (1891) UoodroHo, 208-2 10 
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(e) Possession —It is both the rectn ci’s pow cr uid dut> to tike po^^.essiou 
of the propert) iihethcr moveable or immoveable over which he is appointed 
Wiere a receiver is ippomtcd b} the Court to get m outstanding perconal 
property, it is his dut} to collect all he can get m The power of a rcceuer to 
lake property implies a correlative dutj on the part of auj one Iiavnng it m Ins 
possession to deliver it to hun, and such holder violates the hw m resisting the 
exercise of the hwful authorit) of the receiver ( 1 ) 

Jje&ses — If tftivants m po'»^^essioTi of piupeity ov er which a rcceivei is 
appointed are directed h) the order to attorn to him, the receiver should, as 
soon as his appointment is complete, call on them to attorn accordingly, and 
if tilt) refuse, application should be made to the Court The receiver is entitled 
to all the rents m arrear at the date of Ins appomtment and to all the rents 
which accrue during the coutmviance of Ins receivership, and an order will, 
if necessai^ bt made /orpajmenf (2) As to power to sene notice to quit and 
sue see below (3) As regards the power of leasing, it is created b) the older 
ippomtmg the receiver who has no estate or mtercst m hunsclf which enable^ 
him to lease It is common to grant sucli powers of Jea«c for a limited period 
usually three jears but whenever it i» dcsireel to lease for i longer term, the 
sanction of the Court must be obtained (4) 

(ff) Sales — As to the practice of the High Court m assisting purchasers 
at receiver s sales (5) and sale by receiver during odvniuistiation (C) see cases 
cited Liens upou property held b) a receiver are not divested by virtue of 
V sale made by him (7) A sale b> the receiver, made under the order of Court, 
cannot, in the absence of fraud, be attacked coUaterall) by persons who were 
parties to the proceedings or thtir representatives ( 8 ) When a suit has been 
dismissed the Court has no jurisdiction to give the receiver any freah power, 
as for instance, libcrt) tost 11 ( 0 ) 

(A) Borrowing — If a receiver requires money to discharge his duties the 
Court will give him leave to bonow upon the sccuritj of the property m is 


(1) VVoodroSp, 211 

(2) lb 212 

(3) Drobomaji Gupta i Da'ia, J4 C 323 
(1883), dist inHariDasKumlijt Vlflcgrcgor, 
18 C 477 (1891) , 606 matter more fully di9 
cussed ui VVoodrolfe, op ctL 213-219 

(4) Under the general pernussioa the re 
ceircr may in liis discretion let out ifTOpcrty; 
but not for any period exceeding tluco year* 
without obtaining special permisaioo Bel 
chambers R and 0 , \oto to R 2U , Jtnshna 
Chunder Gbose i liXibLnosoWia Glio 90 » order 
dated 20th Vla^, 1878 (CaL !£. 0 ) seo 
V\ oodrofle, 219-223 Gonesh Chunder Bass 
V Troylueko I\ntb Biswas, Suit 294 of 1881, 
Cal II a O 0 C J 23 March, 1887 , 
Stircnilro Ktshub Roy i Doorga Soondery 


15 C 2j 3 (1S!.S), S^«t 

sal I, GoUp lIoMy S“‘ ■'“ 

I, Cal H C , Nilmsdliub Mundlo 1 

Mider3,2Sev 9;>5 , . , 

I) Itnitoonts.. li-l~ ' ' 

AnS P 

V N 394(1910) , . , , 

)I,oluCha»<lCli«cl.cibuCty« A.huloih 
LrWltj.SC W N 403(ltWl) 

Lj.1 G (, L J 404, 

[‘S Ch...l I»4lA « 

lasatU CC B. J lOl, 408 (lliOi) 
rSolm . Wh 34 1 330 (1007) 
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luu(U(l) Wlxrc a rirtj\i.r of joint propcrtt mortgoRid tint proi>rrlj to 
another after a tnonoa ilcrrco bail been obtained against the owners but had 
executed the mortgage prcMuus to the attachment held that the attaching 
creditors Wife not entitled to priontj o\cr the mortgagee (2) 

(O Payment — Va to paj ments out bj receiver, see note (3) 

O’) Suita by or defended by receiver — Wlthrcgardtosuitabj arcccner 
two questions require consideration, namei>, ns to Ins right to sue in general 
and as to the name in which he should sue One of the most important functions 
exercised by receivers in the discharge of thtir oiBcial duties is that of bringing 
such actions as may be ncccssarj to the proper discharge of their trust as well 
as to scciuc and protect the assets and fumls to whose control the) arc entitled 
by \irtue of their appointment (4) \a a general rule all rights of action which 
Ijclong to the party whose property is put into the hands of a rccciacr are trans* 
ftrred to the latter b) \artue of his appomlmcut (3) The appointment docs not 
affect cMsting contracts or rights of action between the party wbo&c property 
IS placed in the hands of a receiver and others, he has no greater rights or 
advantages than those possessed by bis principal (G) A receiver, therefore, 
cannot maintain an action upon a note or obligation running to the original 
party which he himself could not have mamtamed (7) His right of action 
relates back to the beginning of the title m the party for whose property he is 
receiver if substituted m place of the owners of the property he acquires 
all their rights by subrogation (8) Inasmuch as for the purpose of actions and 
suits connected with the receivership, receivers occupy substantially the samo 
relation which was occupied by the original parlies against whom or over whoso 
estate they were appointed, any defence which a defendant might have made to 
an action brought by the original patty m interest is equally available, and may 
be made with like effect when the action is instituted by the receiver (9) The 
fact that a person is an officer of the Court entitles him to no privileges not 
accorded to other suitors, and in seeking relief he must commence his actions 
by the same process that other suitors are required to employ (10) Areceivcr’s 
liability for costs m an action instituted by him on behalf of the estate is similar 
to that of any other trustee — as, ey , an executor or administrator — who sues 
for the interest of an estate, but being an officer of the Court, he usually receives 
special consideration (11) Should lie fail m lus action he will of course, be 
directed to pay the costs of the defendant , but as between himself and the 


(1) WoodroSe,>3I , PoresLostLilooLerjeo 
t OB7crto2<>autb ^lter,17 a 0)4 613{J890J, 
^ohan Bibeo t Sliama Bibco 7 C W \ 
cclxMii. (1903) 

(2) llcrumbo Jvatli Bancrjro v S»t»b 
Cliandrs Mukerjec, 33 C 1175 (lOOo) 

(3) Motirahu t Premvaliu, 10 B 511 
(1893), Kuppusami Chetti t RaUuktcIu 
Cbetti, 24 iL 511 (1901) In the good* of 
Gopal Lit Seal. CaL H. a suit 11 of 1903, 
Order 9 JIarch 1903 [adranco of money tor 
defence of suit] 

(4) Hish sect. 200 << , y\ooJroffc.238 


cf tej 

(5) Beach, sect, C03 

(G) lb , sect. CG4 . High, sect. 204 

(7) Williams V Babcock. 25 Barb 109 
(Amer) BeQ t Shibley, 33 Barb CIO 
(Amer ) 

(8) Beach sect 667 

(9) High, sect 205 , Beach, sect. C99-‘'00 

( 10 ) Beach, sect. C6x> [renfication of plamt 
by lecciTcr a Muktear u probably suScieat 
DrobomoyiGupUv Dans 14 0.339(1887)] 

(11) Ib, sect 679 
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estate l\e leprcscwts, he -will, il he has acted properly, wth care and jd good 
faith, be allowed bis costs out of any funds uhich are in, or may come to lus 
hands ( 1 ) Such an order in {a\onr of aTccel^cT mil, however, generally, only 
be made vn the suit in which he has been appomted, and not m the suit brought 
by IiiDi, unless in such latter suit the estate which he represents is fully before 
the Court Since, however, a teceivcr sues m a representative capacity and 
not m hi 3 personal richt it m 5 


' - lu me matter of allowing them to bring suits concerning 

their receivership, and an action brought bj a receiver is considered as 
brought under the order of the four* .1 t g^jj. jg instituted 

■ an of the Court against 

■ . *.^vji.i.r, who will be directed 

to Qiscontinue the action ( 2 ) Tlieusualpraclice.bothinEjiglandandjVnicrjca (S) 
and in this country, before instituting actions by a receiver in niattersconnectcd 
mtli lus trust, 13 to apply to the Court, from which he derives his appointment, 
for leave to bring such action And, although it is frequently the case that the 
order of appointment m general terms authorises the receivrr to sue lor and 
collect all demands due, yet it is a common and a safe practice to first obtain 
special leave of Court before beginning the action In order to avoid the 
necessity of frequent application to the Court for liberty to sue, it bas become 
customary to give to the receiver id the order by which he is appointed general 
leave , but as the authority to sue conferred by the order of appointment is 
confined to such suits as arc contemplated by the order, ( 4 ) and doubt way arise 
whether the particular suit brought is within the terms of the authority, if is 
customary, as above stated to obtain special leave m each case Proof of the 
appointment of the receiver and of leave to sue is generall) given b,v the pro* 
duction of a certified copy of the respective orders It seems to be estabhshed 
that the regularity, propriety, or necessity of the appointment of a receiver is 
not to be questioned in a merely collateral action at least by parties or privies 
to tbe action m which the appomtment was made As to the lights ® ° 
parties m this respect there secuis to be a difference of opinion It has 
to be probable that those who were entire strangers to the original piocee i 
should be allowed in a collateral action where their jnterists arc a , 

the appointment to attack the order on the ground that it was procure o 

fraud collusiou, 01 deception practised on the Court, but for n« 0 
The general doctijne lecoguiring a receiver as the officer of the out 


(1) Scclb , Seton 4th Ed , 442 , SSimoa, 

G20 2 Phillips 

(2) Beach, sect 603. Ifigb, sects 201,202, 
as to the necessity for loare, see Kerr, 1G3- 
171 In Dmonath Srceinouee t C S Hogg, 
2 Hay 305, 390 (1SG3), it was saul that m 
the absence of e\ idcnce tha Court wiU sasumo 
that tbe receiver ssuit was instituted by order 
of the Court, ted qu , it being upon the rc 
ciiicr n4 plaintiff to establuli both bis case 


. in sue As to cases where, 

uaWy him from suing, mid in 
a do^ not sue m h« 
p© K«rr, IW 

(3) High, sect 183 ^ 

(4) Beach, sects 65*^ 

(6) Ib, sects C93, Id- 
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)>c iin<U rstood as limiting or restricting Ins riglits in tlio iuana|,Luciit of a suit 
uUich he has once undeitaken, and aUctcnlcnng upon a litigation he isiegatdcd 
os 1>cing entitled to all the freedom of action of any other suitor, and the fact 
that he appeals from a decision vrhicli is against bim is not of itself evidence 
of bad faith or of mibiinnagimcnl of his trust, and may he a meritorious rather 
than a censmaWe act (,1) 

home conflict of authont) i^ists whether, in the ihscncc of the special 
anthontj, a receiver nU) sue m his own name or m the name of the original 
party m whose favour the action accrued In the fiist ease a distinction must 


a recciier, who is holder of a hill of exchange, tna) h} the law incrchant sue in 
his own name ; (2) also when, a5bailce,lichasas|»cciol projicrtj in the goods , (3) 
or if he IS posscased of chattels and those chattels arc unlawful!) detained from 
him So, too, after a tenant has attorned (o the rccciicr and so created .v 
tenanej between him and the reeoncr, the latter mav distrain upon the tenant 
m lus own name, and on lus own authont} without leaae obtained from the 
Court , (4) and there ina) Iw other cases m which, liai mg an independent cause 
of action, the fact that he is rcccuer docs not disqualify him from suing (fi) In 
other eases, howeier, and where the receiver is suing in respect of a cause of 
action which has accrued to him m Ins representative capacity from the party 
whose estate ho holds, the prevalent rule appears to be that where tlie matter is 
not controlled b} statute or order of the (Vuit tlic toecner should sue not in his 
own name, but in that of the parties whose estate be holds (6) But this view 
is staled (7) to be losiug ground and has not alwass l«en adhered to either in 
America (d) or England, (9) and it has lieen held in the former country that a 
receiver b) virtu- of hia appointment is a quasi assignee invested with title to 


(1) High, sect 207, and see 43 to *i»|>cal-« 
by a ri Oliver, Beach, sect 710 

(2) Ex jmrU Harris, 2 Ch D 423 , Kerr 
183 

(3) HilUi necu8.31VV H li,ng>,200 

(4) Kerr, 181, <t i6» coint Wiltia»oii i 
(•iingadhar Sirksr, 0 B L. R 491 (1871) 

(5) In r« Sackcr, 22 Q R U 185 “• 

Wilkinson e Gungadhar Sirkar, siiyro, at p 
491, it \»a« said ‘It may happen that 
snaWets atiBQ out of tho receivej s ixmaession 
which are such as to render it necessary for 
him to sue pereonally m regard to them, i e 
such as it would bo wrong for any of Uw 
parties thenisel'cs to sue, e y where tenants 
liavc attorned to him or ho haa let property in 
hia ow n name ’ This w as a suit for Specific 
performance of a contract of sale escented by 
ihe reociscr m hui own name an 1 the receiver 
uas admitted as co plaintiff 

(0) Bcath. wet CSS , High, vxt 209 , 


Wilkinson t Gungadhar Sirkar, C ]1 H It 
480 (1871) Kow the apl Iication that the 
receiver should haio l<a\u to suo simply 
means this that he shoul I uso tho names nf 
Iho owners of the jroperVy anl come inlo 
i 1 urt on their behalf uhctlii r tlicy cousi lit to 
Ins doing so or not ib at ji 490 Ham 
f uebuQ SirLar I Ht(.g |0 U It 430(lS6S) 
Suit in receivers oun name held to be an 
iiTor of form only remediable m appeal where 
no objection bad been taken JuggaaciatU 
PerahadDuttv Hogg J2 W K 117(18t,9) 

(7) Bcaeh sects CSH OSJ High, sects 
209 210 

(8) Beach sects G88 689, High sects 
209 SIO 

(9) Kerr 19a cl ^kxuos see also Evelyn 
I Lewis 3 Hare 472 Armstrong v Arm 
strong 4 L. It 12 Eu Q14 , Patccsea e Gas 
Light iOke Co 2Ch (ISJC) 476 

■4 L 
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sucli an extent at least as wU eiial)lQ hm to sue in his olficial character (1) 
Where the order appointing tho receiver gives him poner to sue m his own 
name or in the names of the parties to the suit, it might well be held that such 
an order merelj entitles the receiver to sue m his own name in cases in which 
such action is proper, and in all other cases to use the names of the parties 
It has, however, been decided that the Court had authoiity under sect 603 
(now r 1) to confer on a receiver the power to sue in his own name, and that 
if the order appointing the receiver gives him liberty, he may do so in any 
case (2) Where the receiver is permitted to sue in the names of the parties 
and does so, no action on their part is necessary (3) A receiver of attached 
property may also sue He docs not represent the estate for all purposes He 
would haae none of the powers which may be conferred under rim respect 
of property belonging to the judgment debtor not attached in the suit m which 
the order was made (4) It has been held that where a receiver institutes pro 
ceedmgs, and is then replaced by another receiver, it is necessatj that the new 
receiver should he made a party to those proceedings (5) 

The necessity for perimsnon extends not merely to smfs brought bj, but 
also to suits defended by, the receiver (6) The proper rule as regards apphea 
tious m respect of the estate is that they should be made by the persons bene 
ficially entitled, and not by the receiver, though it must be admitted that 
receivers havo often originated proceedings m their own name (7) 

(1) Indemnity — A receiver is entitled to be indemnified out of his estate 
in respect of all costs, and charges, and expenses, properly mcuired bj him in 
the discharge of his office or under the order of the Court (8) 


A receiver is entitled to his costs, charges, and expenses pioi^eur *“>•'- 
the discharge of his duties (9) A receiver may be entitled to allowances beyond 
his salary for any extraordinary trouble or expense (10) The receiver is entitle 
to be paid next after the costs of teabzmg the estate As the officer of the our 
the Court is bound to see that he is paid (11) 


(1) Beach sect GS9 

(2) W Bi. ? MaboTAj BahAdnr 

23 0 042 (1898) 8 C,2C 469 “JtiSBUch 
ft conTemeuce to suitors for the receiver to 
sue m Ills own name Some of the parties 
may be dead, and jf the leceirei is to ose the 
name of the parties he would have to get the 
suit rerired but if bo sues in his own asino 
no such difBcultics arise ' ib ,_per car , 615 , 
it IS often a great saving of tune, trouble, and 
expense ib , 446 In Fink v Buldeo Dasi, 
26 C 71 s, the receiver sued in bis own nama. 
The first mentioned case was foUowcd m Jagat 
Tarim Dasi v Naba Copal Chaki, 34 G 305 
(1907) 

(7) DroboiBoyi Gupta v Dans, 14 ft 339 


J Sundarsni t Sankaia 0 M 334. 317 

) Akula Paradesi v Dhclh Jsgannftdha. 
L 157 (1904) 

) Woodroffe. 247 , Beach, sect ,08 
1 Woodroffe, 248, 249 
1 Ib 249 , Beach, sect 771 , l«rr, 
, Moran w MitUr Bibec, 2 G 09 (IS.6) 

, Balaj.Narayanv Ramchancha GormA 


cleeq 

(10) Kerr, 213 214 
(Jl) Brcm Ball MuUick t 
Roy, 22 C 960 (1895) 


Sumblioo Nath 
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(i») Lien. — H<. iias a lun on the c&t'ite (or bis cIauhs und alloMancta (1) 

Duties and liabilities of receiver — Hu is, vs an uflicer of tbo Court, 
slnctU niucinble for his acts and accountable to the Court(J) winch ai)poiiits(3) 
him llis first dut) is to obey the order of the Court appointing him (4) He is 
rot liable for acts done under the order of the Court (5) He should bo strictlj 
impartial, as he is appointed for the benefit not lucnl} of the partj on whose 
application the appoiiitmcnl is made, bat cquall} for the benefit of all persons 
who may establish rights in the case (0) Many of the rcctiacr a duties ha\c 
l)ccn alluded to m dealing wath his rights and jwwir" So his right to take 
possession implies also adutv to do so He is responsible for any loss occasioned 
to the estate from his snlful default or gross mglij,enfc (7) He ought to ap]>eaf 
and give all ncccsiary information to the Court in all applieatiuns for payment 
of money (8) He is liable to account (9) He should keep correct and accurate 
accounts with aouchers (10) and should file them with regularity and prompti 
tudc,(ll) show mg that all disbursements are payments proiwrly made in respect 
of the estate (12) A rcceucr may be ordered to account although the suit in 
avhichhe was appointed may be no longer pending (13) K 4 is new and contains 
important proaisions m this rcsiwct It has been drafted on the hues of sect 
18(4) of the Proamcial Insolvency Act of 1907 The original proposal to 
imprison receivers was considered too wide, and has been omitted 

Junsdlotlon to remove and discharge — The power to tciminat'* flows 
naturally and as a necessary sequence from the power to create The power 
of the Court to remove or discharge a receiver whom it lias appointed may Ik* 
exercised at any stage of the litigation It is a iiecessvrv adjunct of that power 
of appointment, and is exercised as an incident to or consequence of tint 
power, tho authority to call such officer into being nercssatilv iniplving the 
authority to tcrmiiiato his functions vrhen their exercise is no longer necessary, 
or to remove the incumbent for an abuse of those functions or for other cause 
shown, and the cases upon this branch of the subject will resolve themselves 
into two classes, viz cases of removal or substitution for cause and eases of 
final discharge because of the necessity of the appointment havine ceased to 
exist (14) 


(1) Ib , Vloran i Millu lleboc 2 C "0 
(187C) see Bertrand V Pavics cited ib and 
WooilrofTc 252 el tfq 

(2) Woodrofle, 2o4 

(3) BuddinathPaulCliocdbryr Bycannt 

Nath Paul Chowdhry 2 Tajl & Bell 192 
193 

(4) Woodroffc, 254 

(5) Ib , 2 j5 

(6) lb 

(7) R 3(J). Iverr 302. \Voodroac,258, 

CoomarSattyaSanUrGbosali. RanceGoUp 
,non«Debce.5aW N 2.3(1900) 

(S) Chaitan Charun MuUick v Gocool 
Cl,anlraMullKV.,iaM V 303(1897) 


(9) MoodroSc 2.>9 See as to liabditj 
ease cited in last note but one and as to mis 
appropriation by rccciTer s employees Balap 
Narayaa t Ramchandra Govmd poal 

(10) Ualaji Narayan t Ramchanilra Govmd 
19 B CGO €02(1894} 

(11) Gonesh Chundcr Bass v TioylutLo 
Hath Bisnos Jfe C T Barts Suit 294 ol 
1881. CaL IL a 23 March I8e7 

(12) Mohim t Ram Naram 14 C L. J 
445 (1911) 

(13) Vdmuustrator General ol Bengal » 
Prem Lall MuUick 22 C 1011 (180o) 

(14) High secU 820 820. \Voodroff0,2Q9 
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A diatmctioji indicated by the tcnns themselves is to be drawn between 
the removal and the dischaige of a receiver The discharge of the receiver is, 
m general, the termination of the rcceuership, while the removal of the receiver 
npon hjs own motion or for cause and the substitution of another person or 
persons in bis stead, is a proceeding not inconsistent wjth the cpntmuancc of 
the receivership The rules of law, however, which regulate the removal of a 
receiver arc, m gcnpral, applicable to the case of Uis discharge A receucr is 
removed when it is made to appear that the interests of the parties concerned 
reejmre it, and a receucr is discharged when the objects sought to be obtained 
by his appointment have been accomplished In the one case the property 
in litigation continues in the posse&sion of the Court, subject to the final decree 
while in the other case it passes pursuant to the decree to the party entitled 
The power of removal bemg incident to the power of appointment, the Court, 
whose officer the receiver is, may in a proper case direct his removal, and mav 
impose such conditions m connection therewith as seem just The Court is 
not limited m respect of time in the matter of the removal of the reccuer, 
hut may act thereon whenever it J>ccm3 proper ind at any stage of the 
litigation 

-iVs regards the power of the Court to remove a receiver for cause and to 
substitute another m his stead, it is to be observed that the escrcisc of the 
power 13 regarded is a matter properly vesting m the sound discretion of the 
Court, ind hence to ho governed by the circumstmces of the particular case 
It is difficult therefore, to frame any defimto rules susceptible of general opphci 
tion, and the power of rcmovil for cause is referred to the broad and undefined 
region of the discretionary jurisdiction of Courts of Equity (1) The removal 
of a receiver and the appointment of another m his stead does not have Iho 
effect of inv alidatmg claims against the former receivership, since the marngc 
ment of the estate is one and the same, though it becomes necessary to chanp 
the receiver (2) All proceedings which directly aflect the receivership ought 
regularly to be commenced in the same suit and before the same Court m which 
the ippointment of the receiver was made Accordingly a proceeding to remove 
or suspend a receiver must be commenced by motion m the suit in wkch he 
was appointed It was the early rule in Equity that the application for f e 
removal of the receiver could be made onlv to the Court by which he had n 
ippomted and whose olheer he was (3) 

The 
motion 11 
receiver, 


or in the order upon further consideration (4) 


(1) High, Beet 821, Reach, eect 

(2) High, sect. &27 

(3) lb , tt IS Itcre pointed out that this 
doctriDO has been essentially modified in tbe 
United States, in ^hich a receiver may under 
various circumstancu bo removed by Courts 
other than that by which ho was appomte b 
riiis qualification of the rule wm an almOkb 
iveccsaavy outgrowth of the complex system 


r SUto and Federal Coasts and ol the 2 owet 
i tho removal of causes from ono of these 
lasses of Courts into the other It « 
omctimes provided for by SUlu »- 
luddnath Paul Chou Oho • 
aul Chowdliry, 2 ToyL & Ib:U fO- 
i recnvCT « only amenable lor h« ‘ 

ccoimUblo to tho Court appointing 1 mj 

(4) Kcit 233 -30 
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Removal of the receiver.— 'Aa alicady obsct\ed, tins may uIjj place 
either upon the application of the rcccncr hiioscU appointed m the cause or 
upon the application of the parties thereto, o%cr whose property ho has heen 
.appomlcd 

(а) XJpoa his owa appllcaUon«--It la not, m j,cncra\, the polvcj ol the 
Courts torciuoNC a rccei'cr upon hisown application after he has once accepted 
the oftico and entered upon the discharge of lus duties This is the rule partly 
because of the unwillingness of the Courts to charge the estate with the expense 
of such a proceeding, and partly because it is contrary to the theory upon avhich 
justice 13 adnumstcred m a Court of llquity to allow changes of this nature, 
which ncccssanlj cause delay in collecting and settling the affairs of the estate 
affected hy the receivership It may he laid down, therefore, as a settli-d rule 
that the Court nill not rcmo\c or discharge a rccci%cr cacept where good cause 
therefor can he show n, and it scciua also that, generally, this must he somctlmig 
arising subscf^ucntly to the acceptance of the office (1) Accordingly, where 
the xeceistr accepted the office at the request of the defendant, and was subse- 
quently incapacitated from performing the duties of Ins office hy reason of 
hUndnees, Uo waa dischatgi.d upon lus own petition , (2) hut where the motion 
for relief was based upon the fact that the duties of the recciacrship interfered 
intU the recciier’s own prnate business, the application was refused (3) In a 
case where the rcceiier wanted to go to Europe on his oini affairs and remain 
a year, the Court allowed the rcceiacr to he discharged, gate bui his costs 
and appointed a new rcceiv r (4) A receiver who washes to be discharged and 
cannot show any reasonable cause for putting the parties to the expense of a 
change, will not be discharged on Ins own request unless on the terms of his 
papngthe costs of the appointment of another receiver and consequent thereon , 
hut where a icccivet had acted for many years and had paid m Ins balance, the 
Court would not charge him with the costs ol the removal and the appointment 
of a new receiver (S) 

(б) Upon the'appUcation of the parlies — Ids. as of com io anelcmeii 
tary proposition that aCovutof Equity will not sanctiun or eontmuts aicceiver- 
slnp which has been created coUasiwIy or fraudulently , and that a receiv cr so 
appointed will he removed upon proof that the appointment was made hy 
ooUusion between the parties or in fraud of the rights of any of the parties m 
interebt (.6) When vt suhxcqucntly' appears that the appointment w as ituprovi 
dently made, the Court may unquestionably vacate the appointment and thus 
remove the receiver , hut the Court may properly require as a condition pie 
cedent to an older vacating the appointment that the receiver s expenses and 
compensation ho provided for by the moving party Where tho receiver’s 


(1) Ikach, sect. 7S-, hw, 233, 23l Bank Ch 277 

Jiigb.s^ct 833,SaiitUi taugbau.tas tciul (4) I’urJy « Rapaljc cited lu Sduards on 
Uauilw, 231 , Richariltoa i MarJ, OMadI Rctcivtrs C61, ai^ referred to in Beach, 
2CC, Edwards on Rcccuer*. 000 p 733 

(3) Richardson i Ward, 0 3Iadd. eh. 260, (5) Xerr, 234 citing Cox i ''lacnamara, 11 

where the rteeuer was allowed tho cosla ol Ir tq 3oC 
tho proceedings. (0) Beach, t,ett 784 

(3) Beach, sect. 7&2 cilmg Beers r ChcLca 
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security is lusullicicut tlic Court ma> ^elu(l^c him summarily, and direct the 
delivery of all the assets to liis successor, if he neglect or refuse to procure 
additional sureties (1) Where arccei%er becomes bankrupt ho will be dJ‘>cLar|,ed 
lud a new receiver appointed (2) H a receiver has been WTongly appointed 
over pro^icrty of a person not a party to the cause he will be discharged although 
there has been an abatement by tlic death of the sole defendant (3) "When a 
receiver has been appointed temporanlj m an ex parte proceeding, or before 
answer, and it subsequently appears from the defendant's pleading or otherwise 
that the appointment ought not to have been made, or that the comphinant 
has presented no case for the intervention of a Court of Eqmt) , it is proper that 
the receiver should ho removed So wheie it is made to appear that there was 
no necessity for the appointment of the iccciver, or where it is shown to the 
satisfaction of the Court that all the usual grounds for the appointment of a 
receiver — such is iinimncut danger to the property, fraud, insolvency, and the 
like — irc wanting, the Court vvillrtiuovo the receiver and restore the status juo 
But whole a receiver enters in good faith upon the discharge oi lus duties and 
the parties in interest acqiucsce for a considerable time, theix Inches ma^ he 
such as to defeat a 8ub!>c<iuent application 011 their part looking to the removal 
of the receiver (4) 

Since ahsoiuto impartiabty as between the q>a:tics to the litigation is aii 
ludiapensablo qualification of a receiver, upon an application for las removal 
the Court may properly consider bis past relations to the patties as well as his 
present sympathies And when it is shown that hi was the nominee of ont 
hostile party and bitterly opposed by the other, and that he was appointed 
under the mistaken belief that all yitercsts had united in bis selection, and 
that by reason of his interest his efficiency as an officer of tho Court is unpaired, 
it IS proper to remove him (5) The mere fact of relationship between t o 
receiver and the plaintiS in the action lu which he was appointed, is not, of use , 
sufficient ground for his removal, such relationship affording at the most, mere y 
a circumstance to be taken into con^deration at the time^of his oppom 
it being the general rule that no lelative of either of the parties oug 0 e 
selected as receiver But where, m addition to relationship, bias an improp 


conduct are shown a ground 18 made for bis removal (C) ipmoved 

It 13 an cstahlisbed rule that a receiver will not be 
and another person substituted m hi3 place m the absent 0 ® 
ground, merely because certain parties m interest desire it ^ si/.-,/! br 

for the Court to remove one leceivcr, and to substitute another m ^ 
consent of all parties when the proceedings arc barm fide, ^nnoiutcd 

attempt to traffic in the receivership (71 Where a receiver ho on 


(1) Beach sect 775 * — 

(2) iterr, 216 , Lin Ch Pr , 1716 

(3) lb , 237, citing I-avcndcr v Larciulcr, 
I 2 R 0 Lq , 593 

(4) Btach sett 7SC) 

(0) lli^h, sect 831 


wh «ct jsa, H.sli.«e‘ 

nted SCO Bvatb, Bocl 700 
Beach, sect 7s9. 
bUnlcy I CouIthurBt » ^ 



tinsr Viii,ii 
U 40, r Cf 


\l’r01N“lMLM Ot IlhCblVLUS. 


1256 


Tiic rule (]i it u rccciicr may be tcuiu\eil Xur mi^cuiiduct ur briaili ul Iriut 
in‘cs out of the uaturc of the ofbcc, aad Ite supcmsmjj power of tho Court of 
Chancer)*. \V7ienc\cr the rcccitcr w of misfeasance or malfeasance 

m gthcc It Is tiic dut) of tlio Court tu call liuu to account, and in a proper case 
It has the undoubtetl right to order » Buiumarj rcmotil (1) L’lther mismanagt* 
meat or incompclcnce w a ground for icmovuig a rcccncr (2) A rcccuer vnll 
be removed if his appointment has Ikcd an improper one, (3) if ho is irregular lu 
canning m and p.is'>ing his accounts , (4) if Ins conduct has been such as to 
impede the impartul course of justice , (5) or to amount tu gross dereliction of 
dutv , (6) and when a receiver apjiuintcd on behalf of mcumbranccrs has been 
guilty of gross negligence m tho df^hargo of his duties, ho may bo removed 
upon their application, and nmy be required to pay interest upon the balances 
from tune to tune m his hands, and to p ly tho costs of the proceedmgs for his 
reinoTal (7) 

Final discharge of the receiver— -The discharge of a rttcucr may take 
place either durmg the course of the proceedmgs or at the conclusion of the 
litigation A receiver is gcncrali) coDlinued until judgment, but accordmg 
to the decision undcrnicntioncd,(8) if the right of the plamtifl ceases before 
that time the receiver may be discharged, and cannot be contmued at the 
uistauco of tho defeudaut In this ease (ho plaiutid claiming to bo an equitable 
rtcditoi or incumbrancer of the defendant Imd obtamed a receiver of tho rents 
and prodts of defendant's real estate upon which he clauned to have a charge 
Defendant having paid and plamtifT havmg received the amount clauned to 
1)0 duo tho receiver was discharged, although other defendants clauniiig to 
have annuities or incumbrances upon tho same property objected, and asked 
to be heard against the discharge Lord Eldon said, “ I apprehend that with 
the right of the plaintiff to have the receiver must fall the rights of the other 
parties ft would be most extraordinary if, because a receiv ct has been appointed 
on behalf of tho plaintiff, an) defendant is entitled to have a receiver appointed 
on his behalf My decided opinion is that the order for the receiver must bo 
duclurgcd, and that all falls together In however a subsequent case (9) 
the Master of the Rolls said “There is no doubt that where a receiver is 
’appointed under tho authont) of (he Court he ib appointed for the benefit 
of all parties interested , and therefore he will not be discharged metel) 
upon the application of the part) at whose instance he was appointed ’’ (10) 
If durmg the course of (he proceedings the contmuance of a receiver becomes 


(1) Bfacb, Beet <63 

(2) Goueeh Chundcr Do»8 t> Tlrojlocko 
Nath Biswas, i?c C T Da>w, Suit 294 of 
1881, Cal H-C.O 0 C J.Cor lYeTelyan 
J, 23rd March, 1887 

(3) Ee Llosd, 12 Ch D 448 , l»cilaisn i 
^scilman, 43 Ch P 198, ells, 45 Ch 
D 5G9, Brenaiiu Mori'.scj, 20 L. B Ir 618 
cited ICerr, 230 

(!) Bertie t l^ord VhingJon 8 Be*' 53 

(0) MitOicU i t-auly \\ X 1873, 2 J2, 


cited in Kerr 230 

(6) Ib, uting i?e St Georges Estate, 19 
I. K , Ir 560 

(7) lb High, sect 829 

(6) Davis V Duka of 3Iarlborough, 2 Sw 
167 ird SCO M oodroiTo, 2~8 <i leq 

(9) Bainbrigge v Blair, 3 Bear 421 

(10) 1r other caiios aUo of a somewhat 
umilar character proceedings have been 
aUjed without prejudice lo the order appoint 
Uig a rocciver i Kerr, 238 
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uinieceasary, or the otject of tlie leccivcisliip is attaiocd, tlie icceiver mil be 
discharged (1) 

^Vhlle the proprict) of discharging a receiver, like that of appointing hun, 
13 to some extent a matter of judicial discretion, yet m some cases the right to a 
discharge becomes an absolute right which the Court has no discretion to 
refuse (2) In such a case, therefore, the granting of the order of discharge is 
not a matter of discretion, but its refusal is error which may be reversed on 
appeal.(3) 

In general a receiver will not be discharged until the object for which he 
w as appointed has been fullj accomplished, or until the Court is satisfied that 
tlie exigency callmg for a receiver has ceased (4) Smee the final decree lu 
the cause is generally decisive of the subject matter lu controversy, and deter 
mmes the right to the possession of the fund or property held by the receiver, 
it is usually the case that sucli decree supersedes the functions of the recen er 
smee there is then nothing further for Inm to act upon If, on the other hand, 
the result be favourable to the defendant, the functions of the receiver are at 
an end, and it is proper to order him to accoimt and be discharged (5) An 
order of dismissal of the suit which follows on the reversal of an oidei appointing 


a receiver clearly operates as a discharge of the receiver (0) 

Under the Civ il J?rocedure Code, once a suit has been dismissed, the Couit 
dismissing it is jhneius qficio except that it maj stay execution of its own decree 
or order for costs Its juiisdiction extends no further m regard to a suit which 
has ceased to be a pending suit (7) If, on the other hand the controv ersy 
termmates favourably to the plamtiff or the party at whose instance the receiver 
w as appomted, it will usually devolve upon him to carry out the decree of the 
Court accordmg to the nature of the receivership and his powers imder the 
decree (8) It has been said that the determination of the suit, however wi 
not, ipso faclo, discharge the receiver, but hts functions must be ternimatcd ) 


a formal order of Court (9) , 

Unless the mmutes of the oidei appomting or continuing a itceiver on 
manager contam a provision for his dischaige, an application to the our » 
in general necessary to di\ est the possession of the receiver The appoin 
of a receiver made previous to judgment will not be superseded itceivci 

receiver is only appomted until judgment or further order (10) 
may, however, be continued by the decree (11) The Court has jur ^ 
notwithstanding a receiver has been discharged, to surcharge 
accounts , (12) or to order him to pay his balance together wit i le 


allowed him for his salary and mterest (13) 


(U See Woodroffe, 280 
(2) High, sect 840 
^3) lb , Bcaob, sect 793 

(4) See Smith t Ljstcr, 4 Bcav 227 

(5) Beach, sect 799 

{0} Preni Lall Mulhch v Sambhoo Hath 
Roy, 22 C 900 973 (1895) 

(7) Yaiiun ud doulalt v Ahmed All l^an, 
21 C 501, 51 j 3-565 (I8J4), soo WoiKlroflea 


Injuactions, 50-58 
(S) Beach, 709 
(9) Ib , High, sect 8J4 


(10) Kerr, 232 

(11) See Moti tahu 


prtui t tthu, 10 B 


511,512(1803} ,..,,,,,1., 

(12) Edwards, 31 h R R -I” 


KcD*, 240 

(13) Uawjsoii i Boydcll 


t, bun 211 
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Thcdi-ctic iiui) du«cta pcriuaucntappouitnicnt, in ^^Llcll ca&c llm discLurgp 
o( tlic rcccucr is a luattcr of discretion (1) 

Discharge of sureties. — The sureties of a rcccucr nut be discharged 

at their own icqucst, and no rcg.anl will bo liad to their application unless it 
IS for the benefit of the estate or unless there be special circumstances m the 
casc,(J) ns for instance uheic underhand practice can be proicd, and the person 
bccurcd can be shown to be conucctcd with such practice (3) ^\hcrc also a 
surety had become such m Mohation of partnership articles, lie was discharged 
on bis own application (I) \\ bcu a surety procures bis di«cbatgc during bis 
contmuance of the tcccu crsliip, the rectucr must enter into a fresh rcLOgiiizanco 
with new sureties ^^hcn a siuUy becomes bankrupt the rcccucr is usually 
required to enter into a fresh recognizance with t\io or more sureties If a 
surety dies without Ica%’mg any property a\'ailablc for the satisfaction of the 
recognizance, the Court mil direct a new surety to be appointed , but the rule 
is otberwise where he ]ca^c3 real jiropcrt) bound by Jus recognizance (5) The 
conditiou of the bond is that if the rcccucr shall from time to tunc, and at all 
times so long as he shall contmuc as rcccucr, duly and faithfully in all respects 
discharge the duties and obligations which dovoho upon him and duly pass 
hi3 accounts, then the bond shall be pud, but othcrmsc it will lemam in full 
force (G) 

If the rcceucr faithfully discharges hu duties and passes his accounts 
and pays the balance due by him, the surety is discharged, and he is at liberty 
to apply to hare the rccogiiizancc \acated as to him Should this be not so, 
an action must be brought on his bond against the surety who 13 answcrablo 
to the extent of the amount of the recognizance for whatever sum of money, 
whether prmcipal, interest, or costs, the receiver has bccomo liable for, including 
the costs of his removal, and of the appomtment of a new receiver in his place 
In ascertaming the liability of the surety the Court proceeds upon the prmciplo 
that the surety is liable (to the extent ol the amount of the pen ilty ) for all sums 
of money which the rcccucr lumseH was properly liable to pav into Court or 
account for (7) 

A surety v\ho has been compelled to pay money on account of lus obligation 
IS entitled to be reimbursed out of the balance in the receiver’s hands, Lord 
Eldon saymfr. “ As the receiver is an officer of the Court, and the surety is so 
in a sense, if there is any*t]ung due on account between them, justice requires 
that, upon the application of the surety, he shall be indemnified for what he has 
pud for the receiver out of the balance due huu ” (8) And a surety who pays 
the debt of his principal has the same nght against liis co surety that he has 
against the principal, and will be permitted to put the bond m suit as agains'- 
the co-surety (9) 


(1) Sto Ex 2 ^rU Uani Matbusn Jjsi 
Auiba, 13 M. 390 (1890) 

(2) Griffith t Griffith, 2 \ cs 400 , Kerr, 
211, Wowlroffp, 291 

(3) Hamilton t Uremtor, 2 ilolL 407 , 
Kerr, 211 

(4) bwainc 


(3) tVoodroUc, 292 

(6) Viit lb , Appendix 

(7) K-err. 242-244 

(8) Glossup I Harnsoo 3 V A li 134 

(9) Se Svaas Estate, Ir It 4 Fq 200, 
cited la Kirr, 245 


biuitli, bet on Deer CbO 
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Appeal — It was held uudersect 688 of thehst Code (now lepresciiitd b} 
0 XLIII)that an order authommgaxeceivcrtoremo'vean} persoumpo session 
of the property was appealable, under that section, at the instance of the person 
dispossessed, (1) and it has also been held that under 0 XLIII r 1, cl ( 5 ) a final, 
but not an interlocutory order, appomting a iecci\ ci is appealable (2) aud nho 
that directions guen by a Court in pas-mg a lectuer’s accounts arc not anpcal 
able (3) 


(t) Rowland UucLsoa i John Picrpont (3) Moluni t Ram Narain, 14 C L. J 
Morgan, 13 C W N G34 (lOOO) 445 (1911) , Keshobati t McCrc^or, 33 C, 

(2) Upendia t Bliupcndia, 13 C L. J 5bS(190S) 

157(1910) 



OUDEU XJ.L 


from Original Decrees 

t (/) LiCig appcijl sJiall be piefcrred lu the foim of a [s 
f»ot oI appeal. Wui memowiidum mjiicd Lj the appdljut or hs 
to accompany memenn- ]}lcadcr and ■jyrcscuttd to the Court or to such 
officer as it apiwints in this hehaf The 
memorandum sliali be accompamed by a cop) of the decice 
appealed from and (uidtss the Appellate Court dispenses tbexc- 
\\ith) of the judgment on wbiclt it is founded 

( ■*) 7'he nicmorauduiu sball set forth, concisely and under 
Contents o! metaofan- distuict beads, the grounds of objection to tUo 
4uia decree appealed from without any argument 

or naiiati\e, and sucli grounds sball.bc numbered consecutively. 

Memorandum of appeal. — flic Appellate Court must look at tbo memo 
ruidum of appeal itself and not at tbe stamp on it m order to see Nvbicli part 
of a decree is tbc subject of appeal before it 71)0 Court can no more deal witb 
a part of a decree wjiicb is not cballenicd hy a memoianilum of appeal or by 
objections filed bj tlio opposite party than it can pass an order rever'ing tbo 
decree of a first Court nben tbat decree is not m appeal before it Tbe ineuio 
nnduni of appeal or objections wicn filed aro wliat gire tbe Judge on appeal 
jurisdiction to interfere iiitb the detrec below lie cannot of bis own motion 
deal witb a decree wbicb u not tbc subject of appeal to bim or witb -i portion 
of a decree against wliicb portion there bas been no appeal and no objections 
filed Tbe \ppctlate Court has no jurisdiction to deal witli tbat portion of tlie 
decree witci is iMt the subject o/ippeal before rt (1) Tie Code docs not maic 
any provision as to bow Courts slioubl deal witb memoranda of appeal con 
tainmg scandalous matter , but Courts possess mbeient power to stop sucb m 
abuse of Us records (2J 

“ Presented,” — In order to effect a \alid presentation of an appeal it must 
be by the suitor m person or bj a person duly qualified to present it, (3) and 
wliere an advocate or Mkil w heard the grounds should lia\e been dul> 

(1) CiiedaLale BadulUh llA 3a 37 38 331 (IWO) [prcbontation by pencia notsuitor, 

39, 40 (188S) *dToc*t« attorney of vakii] Wanr un luua 

(2) Zamindar ot Turn i Ueaaajja, M. v lUhi BaUU, 24 K. 172, 173 (ly)l) 

15o, 168 (lb9S) [authoritcd of female i aupaj 

(3) Slusbi Koran t liosimsandau 22 A 
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l“’ht1hcT’ ■> Sere bTan met 

of°lils taSILuJ’lt “it ■'“ “JP"' “““ed tlie bod> 

doeutlnfS ““ ‘'J ■'“P^elentS flat tie 

an avveaj biino ^ i“t 'PP'”* P°‘ properly prcsenlcd (3) li 

13 “ Firil an e afet appeal from a decree, is erroucouaU described 

neifber reet 1 '" **“' ">™“'alidum of appeal, and it is slioivn that 
^vm Jn T ““i” •?"> ''J '“'>■ misdescription or an 

should not f '™ f ““ "'“““'“"‘■"m by reason thereof, the appeal 

IS MU nuadtscnption (4) It has been held that there 

IS no proper presentation Mhen the court fees due have not been paid , M but 
subsequeiit affixing not having retrospcctn e effiefc llic first Set of 
sect ism“ ‘*,™'*'* ‘’''™ ‘'‘'= enactment of sect 6S2 a of the last Code (sec now 
* 1 , ’ ^ intended to co\ cr cases where the msufScienct' of the stamp 

pon the mcmorandiim of appeal was due to mutate (6) 


^ copy of the decree "—In appeals acauist decrees 
ui sor proceedings tantamount toasuit(cy contentious probateproceediags) 
8 aecesswy that the memorandum of appeal should be accompiiued by a 
cop} 0 the decree and ^ copj of the decree is a necessary accompaniment for a 
•a 1 appeal (7) The Court has no power to exempt an appellant from pro 
< uc ion of a copy of the decree, but (if satisfied that the discretion vested m it 
im cr sect o of the Limitation Act should be exercised) it maj make an order 
at a certified copj of the decree may be received and allowed to be attached 
0 the memorandum of appeal (8) But m cases of appeals against orders 
under sect 244 (now sect 47) (which are decrees under sect 2) it is sufficient to 
attach to the memorandum a copj of the order itself (which is the decree, and 
no other decree is nccessarj), and it is not necessary to attach a copy of the 
decree even if such a decree maj liavc been diawn up (9) The provisions of 
this nde as extended to second appeals by sect 108 do not require that any 


(1) KishcnCliunJLrv Uurwh, 3 W R 210 
(18G5) Obullah i Bachulal, 15 C 70G 
(I8S8) In re ^oor Afimcd, 17 W R 338 
(1872) , but a \al«i aipcllant cannot certify 
hi3 own appeal, Thakoor Dass v 4niecr 
ilondal, 14W 11 108(1870) 

(2) Ayyanna r Nagabhoosanain, 10 31 
285 (1802) 

(3) Sluhaminad Ali Khan t Jas llam, 
36 A. 47 (1913) , Pokbpal Singh v Danibar 
Suigh, G A L. J 110 (1909) 

(4) SantLalt SnKishcn, 14 1 2il (18J2) 

(5) Balkarau t Oobmd, 12 A 129, 142 
ISJO) , SCO also Sheo Partap v Shco 
jholam, 2 A. Sio (1880) , Yakut un nusa t 
^J»^orce 19 C 747 (1891), Lakhi Narun 

K rt baa Das, 18 C L J 133 (1J13), but 


wc Dhvndiram r Tabs isiva (aa 27 B 330 
(1902) 

(6) Sea Doorga Qiurn r Uiuani, 20 C 
925,929,930(1890), Baiiuh DfaavManoo 
bliai,22B 819 (1897), Aolimbal Immal i 
Vythilinga, 24 31. 331, J32. 333 (1 JOO) . » c , 
25 31 380 

(7) Cliamcia Kuar v iuur Kahn, 10 V 77 
(1893), seoalsoBhawanit Kalin, 17A 537, 
553(1895), Kbirodo Sundan r Jnancnlra.O 
OWN 283, 284, 280(1001) 

(8) Piosonoo w Ram Chandra, 17 U. K J 
66 (1913), Hem t Jadab, 10 C K J 110 
(1001), Binapam t Sashi, 10 C. L. J 133 
( 1012 ) 

(9) Kltiiv lo i Jjianctidra, 0 C N 283, 
281, 286 (1901) 
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othor documents tliould be prc»cntc«l \*ith the appoil thin a copj ol the decree 
against which the appeal is presented and the judgment on which it is founded. 

It IS not nccessar) to lUc a copj of the first Court’s decree If an appellant 
relics on the original judgment, iml decree m support of a second appeal, he 
may rc.i«oiiably be called on bj the Court to produce copies when appljmg for 
admission of second appeal In other eases it is acx.ittous to insiat 011 parties 
incurring u dess expeme and trouble (I) 

“And of tho judgment.” — Where the parties in two nr more suits arc 
the same, and the decision monc ease goienis all the eases, then if the appdl int 
fde copies of the judgment and dccnc passed iii the principal ease this maj 
be con-sidenal a suUicunt compliance with the law , but if the parties lu each ease 
be different, it is not sufficient for the appellant to refer to a case with which he 
has nothing to do, and to sa> that the judgment of the Lower Court m that 
ease goacnis hL«, and that it has been filed bj another appellant with wiiom lie 
has no pn\itj (J) In appeals under clause 10 of the jVUahabad Letters Patent 
under tJie rules of that High Court a cop\ of the judgment appealed from is 
rcijuired to bo presented with the memorandum of appeal {“1) 

2 TJjo appelhiit slioll wot, except hj leave of Die Court, fs- 
Grounda which maij be '»rgo OP lioaid Jii biipport of any ground 
taken m appeal <,f objection «o/ sct joTUi VI the mcmorandujn 

of appeal t but tlie AppeUaie Couit, in deciding tlio appeal, shall 
not ho confined to the grounds of objcclwn set foitli vi the memo 
randum of appeal or taken hy leaic of the Court under this rule 
Pro^^ded that the Court shall not lest its decision on anj 
other ground unless the parly uho may he affected thereby has had 
a sufficient opportunity of contesting the cose on that ground 

Grounds of appeaL — The gioundi which luaj bo taken without lca\e 
under tins rule are tho«e onlj set out m tho memorandum (1) An objection 
which inaj be heard under sect 105 (foruicrlj sert 591) must bo one set forth 
in the memorandum of appeal (5) ami the Court has a discretion to grant or 
refuse lca\e,(6) which is not taken iwaj eacn when the pomt sought to be raised 
is one of lunitation (7) Question hottoer may arise even as to tho»e whirh 


(1) Fuathi Smg v \ cacatramanayjsn, 4 
U 419(1881) 

(2) BhjTubI«athe Uuro Suiidarrt, W R 
23 (ISGt) . ace aUo \otboor NsUi « 

Ki&sen Moliun, W R Mis 9(1SC3, IS&i) 

(3) Fuzal Mahaimaad t> Fhul Kuar 2 \ 
102 (1870) 

(4) As to BixMifically racing the point, 
Naiayanat CUicgalamma, 10 M 1,S(ISS5), 
and SCO Piotap Chunder Borooaa v Collector 
of Coalpara, 22 W R 210,219(1874) 

(3) IMak Hoy bingli r CUakardhari Singh 
15 A, 119, 120 (1892) , foU. la Baosi I,al r 


Ramp Lai, 20 \ 370, 372 (iS03) 

(Ij) lb It has refused leave whire llic 
matter »aa ono of Court fees Ram Kishen 
bpadhta » Djpa Upadhia, n A 580 (1890) 
and mil loosi ler the conduct of a party 
ThaLuriv Kiindan, 17 A 2i>0 281 (189o) 

(7) Ahmed Ah i> Mans Husam, 15 \ 1.3 
(1893) and SCO Datta t Kasai, 8 B 535 
(I8S4) cotifra MuhvaaaSaluji r RajSaneai 
2B ILC R 1C9 1-0, 173 174 fa Baloram 
t 3UngUl>as lie W N 9^9(1907). e c 
34 C 911 the majority of the Court con 
aidcrrd that leave should be giicQ 
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ate set out by reason o£ the fact that they tatsc a new case or points not the 
subject of dctcxmuiation in the lowcx Court GciieraUy spea^g, m thcae 
cases pure points of law only aro arguable which arise on tlio findings and require 
no further inquiry This subject will be found discussed under the heading 
“ Scope of the appeal ” in the notes to seels 100 and 101, ante This rule is 
equally applicable to second as to first appeals (1) 

Grounds of appeal must be such as arise from out of the plamtiffs pleadings 
and documentar} proofs and necessary to the decision of the appeal {2} In 
drawing up grounds of appeal it should (it has been held) be remembered that 
no subsequent event or devolution of interest can eilect the decision of ^ question 
as It stood at the tune the decision was pronounced To giv o effect to these, 
some supplementary proccedmg and not an appeal is necessar} (3) Points 
not taken in the memorandum of appeal, if tficy raise questions of fact, upon 
which the findings armed at b) the Court of Appeal must be taken to be con 
elusive, will not be allowed to be taken m special appeal (f) 

If the appellant thinks that Ins grounds of appeal m the memorandum 
filed with tlic Judge are not sufficient, ho may apply to the Judge to allow hnn 
to be heaid upon the objections not mentioned in tho memorandum of appeal , 
but if he does not do so, nor docs he even make tlie objections upon which he 
relics before the High Courts previously to his appcalmg to that Court, he cannot 
ask the High Court to tovecae the decision of tlic Judge of tho Lower Appellate 
Court because be did not rcrerse the decision of the first Court on grounds 
which were no\ ec mentioued m appeal, or not brought to tho notice of tho Judge 
of the Lower Appellate Court (5) The Court ho\ve\er, itself is not limited bj 
the grounds of objection It is entirely within the competency of tho Court to 
take into its consideration anything in tho case which cither affects the regularity 
of the proceedings of the Court below, or relates to the correctness of the decision 
upon the merits, and the Court is not confined to the grounds set fortJi m t le 
meaiorandum of appeal (6) Tins ndo confers upon Coftrts power to deci c 
appeals upon grounds other than those set forth bj tlie appellant m the memo 
r^udum, and that power is to be exercised by the Court alone, and not to cna c 
the appellant to take the respondent by suipiiso by urguig matters of whic o 
had no notice Parties, howcvei, compl vinmg of judgments and decrees mas 
mention all tho grounds of complaint m the memorandum of appeal, an 
provisions are not meant to relieve them of such neceBsity (7) ^ks a ru c 
High Court -ftiA not permit grounds ot appeal to be taken m argimient w i 
have not been taken m the memorandum of appeal, but where a dwree 
before it which upon its very face is illegal — a decree which goes o) on 
power of the Court which passed it — ^the High Court is bound to ta e up 
point itself and rectify the mistake, and not to allow itself to eco 


(1) Ahmed Ah v Wans Huaain, 15 A 123 
(1893) 

(2) Nawab Sidkea Nurur Aliy Jviiaa v 
('-'idbyaram, 10 M I A 540, 553, s e, 6 

(1890). p c S3 

Gholam, _ n,j Jloyco v feboeb Cbunder, 3 
Kisborio U j9 (J862) 

t) KirtbaalJa., Hamllutton.SO W N <a7. 


Gouri Pcrabstl, 


629 (1901) 

(6) Jt^omed Anjob 
6W B Cl, 04 (1660) 

( 6 ) ShftinaChurnw Biodabuo.B 
Sai 900 (1803) , and *co Thakun f Knn 

17 A 280, 281 (1895) -„„/l89l) 

(7) Bansidb-vt» SitaRam,l3 t t31( ) 
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instrument for the coiumi'Sion of further mistakes (1) An Ai>pcll itc Court CNCccds 
Its iiitliorit} m gning plaiiitiil i relief for which ho docs not isk Although 
the Court nu) decide nil npjical before it upon grounds otlicr thnn tliost stated 
m the incmornndumof appeal, )ct the rule dues nut entitle the Court to go beyond 
the subject matter of appeal (d) 

\Micro a Lower Appellate Court allowed an appellant (one of the defendants 
interested in a small portion of the decree) to raise an objection acrballj (and 
not taken m the memorandum of appeil) to the wltole of the decree, and dis* 
missed the suit on the ground of non jomder of parties, tt was held by the High 
Court that it wis not open to the Judge upon the appeal of onl) one of the 
defeudants as to a small portion of the decree to entertam the objection upon 
which he had tliroavn out the suit (3) When a I»wer Appdlate Court dismissed 
a suit on a point on whlclt no issue was raisetl although it had been taken in the 
written statement, and which was not made a ground of appeal it was held bj 
the High Court that the point must be considered to ha\o been abandoned at 
the trial , It was thereforo not open to the Ijower \ppellatc Court to dismiss flio 
suit on that ground (4) 

3 (/) Where the memorandum of apptal is not diaavn 

Refeetton or amenct- up m tlio manner hereinbefore prescribed, 
meat oi memorandum it may be icjected, or be returned to tlie 
appellant for the purpose of being amended within % time to bo 
fixed bj the Court or be amended then and thcro 

{.') Where tlio Court rejects anj memorandum it slnll 
record the reasons for such rejection 

( f) Where a memorandum of appeal is amended the Judge, 
or such officer as he appoints m this bclialf slnll sign or mitml 
the amendment 

Rejection or amendment of memorandum — The memorandum miy 
be rejected under this rule if it is not drawn up m the unnner prescribed , (5) 
IS also on any of the grounds set out in 0 VII r 11 (formerly sect 54) read with 
sect 107 (foimerlj 582) (0) but a judicial order should be passed, and the reasons 
for such rejection must bo gncn(7) 

Memo appeal insufficiently stamped — ^Vhenamemo of appeal which 
IS insufficiently stamped is returned m order that it miy be sufficiently stamped 
the Appellate Court should fix a time within which the deficiency is to be 
s upplicd (8) In this rule there is no limitation as to the time when a memorandum 

(1) PoranSooUiv Pubutty.SC 612. G15. (1891) 

610(1878) , T^chia&av B»liadurSiDgb,2 A (S) Budy Prasad f Baij Nath, 15 A 307, 
8St 8S3(1SS0), and cf Batuidhar v SiU 3 0(1893} 
lUm 13 A. 3S1 (1891) (0) Ib 

(2) Saroda Sundareo t Gobind Mooee, 24 (7) Ib , Jugsib Sahay v Kasee Nath, 1 

W R 1-9 (1875) Ind-Jur 121 (1862) 

(3) Nakur Chun ler t Judoo Nath 2 j (8) Sheo Partab r Sheo Oolam, 2 A. 873 

W B 3S9 (Ib-u) (1680) 

(4) Gorindrao Krishna r Balu, 10 B 5S6 
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may La ra 3 cGted or amended (1) But the tunc {01 rejection is when the appeal 
3s presented, and not after it has been once admitted (2) The filing of an appeal 
out of time IS another matter Tie registration is a nimistenal proceeding 
And when registered out of tunc, fie Court may, on discoiery, reject it (3) where 
there is fraud misreprescntatioa, suppression of fact, or mistake { 1) An order 
admitting an appeal after tunc, made cz parte by a smgle Judge of the High 
Court sitting to receive applications for the admission of appeals under a rule 
of the Court made under 24 & 25 Vict c 101, sect 13, and sect 27 ofthcLetteis 
Patent of the AlJaiibid High Cburf, can bo impugned and set aside at the 
hearing by the JDivision Oaurt before vriici it is brought for hearing, on the 
ground tliat t]ic reasons assigned for admitting it were erroneous and 
inadequate (5) Tit High Court m special appeals can look mto the grounds 
wluch the Louct Appellate Court Judge lias gwen for adiniUing the apped vu 
which the decision appealed a^iinat was passed alter the lap'e of the period 
of hmilation and the grounds upon which he iMcT w vn '<Ayr. *i « - I 


i ipjHt or prejudice, or rrhero the discretion is esercised without an> ptepw 
legal luatciial to support it Wlicrc the escrciso of disoretuui is pccvcrRC, the 
Iligli Court m ‘'pr-ond appeal will interfere (7) 

4 'VVlicic tlicic are inoie pUintiffs 01 inoic 
One o( several plaintiffs JR a siut, And the dcczoe appealed 

6t deteniantsmyowatn from proceeds on anv croiind common to all 
if* proceed?'^'?? tlic plamtiffs or to all tlio defendants, any 
stound common to alt of tlie plainttlfs or of the defenatiifs 

may appeal /fojw the wliole decree, and tlieieupon the Appellate 
Court may reverse or vary the decree in favour of all the plamtiiis 
or defendants, as the case may be 


Decree proceeding on common ground — ^The ordinary rule is that upon 
an appeal of one 0 ! sea cral parti® an Appellate Court cannot reverse the dwr^o 
appealed from as against any other of the parties > (81 not can the Appe a e 
Court on the appeal of one defendant, having only a part mtciest in a deerc^ 
reverse the entire decree (9) It is not competent to certain defendants appea ixio 


(1) Damoda v Gokulchand, 7 A 79 85 
(1SS4) 

(2) Gopeo BuUub v Goluck, W R 135 
(IBQii 

(3) Syud Jafir Uossein v SlieUch MabamsA 
Amw 4 n L. U App 103. 101, 106 (ISD) 
[and the respondent may apply to dames tlio 
ftpjjcal] 

(4) Secretary of atate i Jawmy, 4 

B r,. R App 84 (IS'O) 

(5) Dubey' Sahai v Gancislu Lai J A 54 
118' A 


(6) Monti Bowa v Sarendta, 3 B L. B 184 
low R 1 8 Sce^ 
atbhan Raglml^athji 10 B H C E 397 
.S73), ChunderDcaav Boahewn Lai 

}J,2o5U881) „ 

17 ) Il> , Kanchodp v WU^. 8 R ->04 
>7 (1882) , Parbati v Ganpati 23 B 5U 

tyKooWlaPcrabadu Cora Chand. 17 W 

353(1873] n u R 1“0 

( 9 ) \toomesli c Malunsmco - 
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and making a non appealing dcfciidaut a respondent, bctMCCU tUciuachui, to 
open out tliat portion of the case aiKicIi, as between the plaintiS and the non 
appcalmg defendant, has not been appealed against and when the ground on 
which the decision is gi\cn is not common to all the defendants this rule does 
not apply (1) But when the decision of the first Court proceeds on ^rounds 
common to all the defendants, ono of the defendants is justified in appcalmg 
on behalf of all (2) Thus where, on the appeal of one of the several judgment 
debtors, the bond on which the plamtifi sued was found to be filsc and not 
bmdmg at all, all the other jiartics to the bond were released uotwitlistandmg 
that thc> did not appeal (d) It is incongruous tliat a claim should be dismissed as 
agimst ono partj and allowed against another on contradictory grounds, as 
sa) m the first ease on the ground that a mortgage is satisfied, and m the second 
on the ground that the mortgage had not been discharged It is to proa cut 
such incongruities that power is conferred when an appcil i» presented against 
tlic aaliolc decree to interfere as well on bclalf of parties who liwc not appealed 
IS on behalf of those a\ho haao appealed (1) No distinction is made between 
decrees ex parte and others { 1 ) NNTicrc there is a common ground amon^ss 
phintills or defendants in appeal bj one is vutiially au appeal bj all though 
thc^ nua not bo parties to the record (0) It is not directed that tlic Appellate 
Court should pass a decree in faaour of persons who arc not before it m appeal 
but the effect of the pioaision is to make a deciec passed m faaour of one out 
of the defendauts or plamtifis operate m faaour of all the plamtiils or defendants 
as the ease maj be (7) The decree which iiuaa be the subject of such appeal 
is one aflcctmg in the «amo manner all the plamtifis and defendants— Kino m 
capable of division aud upon which it avould be nupo sibk fur a Court to find 
m one sen^t for some of the pbintilTs or defendants and in the opposite sense for 
the otlicr plamtifls or defendants for instance where the suit relates to property 
111 arhich all the plamtifis or all the defendants are co sharers (8) If one of the 
several defendants appeal not against the whole decree but onla agauiat that 
portion of it arhich ailects hiui and his defence m tlio Lo \ er Court avas not a 
defence common to other defeudauts the Leaver Court decree cannot be rcacr&cd 
in faaour of those defendants avho have not appealed (0) In a recent ease 
aahcic a lambaidar had appealed against a decree without jommg his co 
defendants (his tenants) it was held that under this rule it aaas open to him 


(1) KlicrmuLuivo Dauce v Eilatabar 2 W. 
R 21" 23L(,I8l>ol GudftdLurp Moumoliince 
7 W R 31>U (180") Dcoputtcc V Dlwinoo 
1^1 II R 238 210 (ISCO) SbaiUt 
MaLomeJ t> bheikli 4ii lar tli 21 W 11 112 
(18-3) 

(2) &i -esU t ''Ktialli 181V K 331 332 

bn^iumijuteo I 1 oorusattum, 9 R 
11 10J(18C'‘) RamLotliunt NiU}» 13 'V 
U 311(1809), Jadumomr luJuBibi "B 
1* U -8 (1871) Moliunt Rui g Lai * Gouri 
MunJal, lOR R.2b6(18CS) 

(3) bufuT All i BusurooUa l» VV R 3-3 
(IbGo) 

(1) bcshadri v Krialiiun S M 13’ 134 


(1881) snd SCO Kulai Kada i Viswanatha 
Pitbi 28 'L 239 234 (lj04) 

( ) Snenath i Crej )3 R K 114 IIC 
(18 0) 

(6) \bdul Ruhuuaii t aiaidm baiLa -3 B 
oOO u08 (1690) birdar ^iich v Kribljua 
aula Co C3 P K (1914) 

(") MuJehaod Pam RaUi 30 V 4J3 
49G (189S) 

(8) Srocrani GhuUuck t Broju MoLun 11 
W It. 419(18(>J) and see per Bayley J in 
Kbvmukra r Nilambur _ R R 237 -30 
(ISCo) 

(I) Ram Chuuder t Ooinachurn 18V7 It 
-I -7(lO -) 

4 JI 
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to obtam a iLversal of the decree m fa^our of all the defendants, but the 
pkmtiSs -ucro bound to jom all the defeadauta as respondents in a second 
appeal (1) 

\Vliat IS a common ground must bo determined m each case upon the natiue 
of the decree given, and the cases cited are given in lUustratiou only of the 
general prmcmic cnacted.(2) 

The Calcutta Ifigh Court has held,(3) dissenting m this from a iladias 
decjsioo, subseijuwitly oveiiuM.W tlat the former section rliil not require 
that tiro decree appealed agamst slould proceed exclmtieli) on grounds common 
to all the defendants, but that it should proceed on any ground commtm to the 

defendants , 

Under this rule, one of several persons who have stood on a common 
miy appeal lor all They are not prevented from appc-ilmg severaUy d tW} 
ludi to do so. blit if they allon one of their number to represent 
pussing their appeal, they must accept hia lepreseutative eliai “-to “ “ 
luildciits also oi the appeal, at least so tar ,.s tho )in.I rela ion ^ “ 

piltic, aio coiicciiied The appeal opens up the uholc j 

but out of the jmnt p litres m the Court belou Dot the case ’"•lii,. Ill u p 
up. It IS opened up for the respondent is uell as lor the appellant , , (,oa 

liumerselt Ml (now 0 XU r Id) >!■« 
igimst the decree uliicli he could hvee urged m an mdependent 
1 tlceice of tho Court of the ftist mstauce >3 parti) in fat ^ ^ 

,lul one plamttfi appeals, the AppeUate Court U ^ 

the cross objectioa of tho defcndant,(6) the decree 3iavin„ ttainouiid 

the defendants, it was open to any one of them to a^eal a^mst it if he 
of ippcal was common to all the defendants (0) Bat represent 

respoLnts before the Court of first appeal, though one l„s 

his felloua m a further appeal, h e cannot represent a person wh. 


(1) Daaaiath « Brojo MoUon, 18 C L J 

2<3l 

(2) Joykittto V &iUyauuR<l, 3 C 733 
<1878), Doyal ChunJei r Isobm, 8B L R 
ISO (1971), Dooiga Cliuro t? Sliaroa Nimd. 

12 W R 370(1869), Katyancar Madhab, _ 

4 W R 08 itSSS), Shaikh tlshmBrf « ^ Owaula^SuhhW*. ® 

Sheik Anwar, 21 W K 112 (1S73); Ml “h I- J »» 

Sosadar . Hunj Itehoo, hlard., 1I». im f « ll»« 

(1802), Ram Kamal Saba v Ahmad Al«i 


i Gs«r Mat””. ’ “ 

"( Kauial Saha . Ahmad Ahj_» d 
423 432 (19U31, laU Aanamalay r Pdtha 
Ajyar, 26 31. 122, 131 (ItWll j, 

(4) Sved Hu«m . »!*d“ “f' 'Li 
Oij (16541, '"‘“."Ju >'«■ 




(1802), Ram Kamal Saba v Ahmad Ali, (5) a aji w ' ^ 1 ^ 7 } 

"OO rnTtaaLsaas'. lsh,».U.a., 23 


Ikbi, IIW R 226,240(1863), laibyRiuit 
a EamDojal.SIaiah.asI ( 1862 ), S«)»n»»a 
i Subba, U3I 137.130(1837), Appa K«u 
„ Baliaua, 13 Ih 243, 261 (>3631 • 

, Abdul Kh«lcr, 4 tl H a It 2b, 
tekraman v Karan, 16 il. 233 (4^1 • 
AiuiauiaUy Chelliar a Pitchu Ayyar, -S u 
li2, U1 (1904). Vtshwa Natli f Vasudev, 
2SR 009,7025(1001), RamCbundtr* Ooma 
Churn 18 W R Jr, .57 (1872), 

Sloncc i JlcHlbuo Bey, 2J W R. IW« (1S76) * 


lej’ Cbander Sang « l^»malbai. --jj ’‘jj 
721 116371, alsb'-t”'*'"''"' ‘■“'"...il.e 

It 284('3"3). a e.OBonak ti 

Chajjut UiuraeSuioh,— ■ 
PutaoJIali Israiil Sins , - 
Earn bochun . hulya. 12 W “ ,3 

R.a Sewak . Lamto 1*«*- jai 

[Si!: SToham ' 

9j, *17 (1 W5) 
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CD rf‘poiKUHt and agnmst >\!ioiu tlimforc no decree could lu\e l).<n nvnde on 
u point common to the tivo, or on any point at nil (I) 

It \\i‘< held tint the former boction npplictl oidj to ipjinU In jurti'-n 
jrriye<l on tlic sunc side of i liti^ttion m the origiin! Court and npun<t ixlioiti 
judgment on a common ground had been pissed, and onl) gome of them ajipo-d 
from such judgment on belnU of thcinsches and others who do not jom in the 
uppe,il It did not rel itt to casts in which a part} (be he a pi iintifl or n defen 
dint m the origmil Court) who has been unsuccessful onh to a certain extent 
of the subject matter of the litigition m ippeal from so much of the decree 


in 1 certim share to set aside tlie silc of that shaie, hac ing been dismissed one 


Im. uUicl p uiica uiu uui. uppe u At Uw.^ oolu iijci jouim in one suit, but oidj 
one had appealed, tlie decree of the Appelhle Court would haie been for thi 
benefit of both, and the whole silo woidd ha\c been set aside Tlieir brm on » 
vcparito suits itutcad of jommg m one suit ought not to nnkc inj diflcrcnec m 
tliat respect (3) 

It vras held that where 0 respondent faded to gisc the notice required by 
sect 501 of the former Code (see r 22 of this Order) it w n, not open to tlic 
Appellito Court to grant an} relief to that respondent 111 i case where the grantin'^ 
of such relief svas not necessarily incidental to the relief granted to the party 
who liad appealed (4) But see now m tin- connection r 33 of tla* Order, whicli 
enacts pirt of 0 58, r 4 of the Englidi Rule'> 


islaij of jirocecdwgi and of cxaution 


5 (i) An appeal shall nol operate as a stay of procecdinos 

Slay by Appellate Under a decree or order appealed from except * 
Court SO far as the Appellate Court may order, nor 

shall execution of a decree be stayed by reason only of an appeal 
lia\nng been preferred /rom the decree , but the Appellate Court 
inay for sufficient cause order stay of execution of such decree 
{2) Where an apphcation ts made for stay of execution of 

stay by Court which au appealable deciee before the expiiofion of 
/msserf t/ie decree the time allowetl foi appealing therefrom, the 

Couit which passed the decree may on sufficient cause heiny shottn 
order the execution to be sta)ed 


(1) Dco Copal Sa\ant t ^asuder ^ltbtl 
Savant, 12 B 371 (1837) 

(2) Per 31aIiiuood, J , in Cheda Lai 1 
Badnllalj, 11 A 3 j, 40 (18SS) 

(3) SheAh Xagor r ShuriutooIaL 20 U 
U 77(1873) 


(4) KuUi Kada PiIUi v Viswanatha 
IMUj 23 M. 220 232(1001), m to awt, fo, 
contnbution seeRupJanr Abdul Kadjr g 
C U X 400 . 31 C 613(1001) Ajundi’, 
Bamldi. 31 M. 210 (1010) 
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to obtain a reversal of tbe decree m favour of all the defendants, but the 
plamtiSs 'ivero bound to join all the defendants as respondents m a second 
appeal (1) 

^Vhat IS a common ground must be determmed m each case upon the nature 
of the decree given, and the cases cited are given m illustration only of the 
general prmciple enacted (2) 

The Calcutta High Court has held, (3) dissenting m this from a Madras 
decision, subsequently ovcrruIed,(4) that the former section did not require 
that the decree appealed agamst should ptaieed exclusiiehj on grounds common 
to all the defendants, but that it should proceed on any ground common to the 
defendants 

Under this rule, one of several persons who have stood on a common ground 
may appeal for all They are not prevented from appealing severally if the} 
V J'-h to do so , hut if they allou one of their number to represent them for 
pica'^mg their appeal, they must accept his representative character as to tiio 
incidents also of the appeal, at Icist so far as the jural relation between the 
pnlics uc concerned The appeil opens up the uliolc ci«e, tliougli made hi 
but one of the joint jmiUcs m the Court below But the ca«c buna tlius opemd 
up, it IS openeef up for the respondent as welf as for tit appcifant , oid uucict th* 
former sett 561 (now 0 XLl r 22) the respondent may press aii) objictiou 
laamvt the decree which he could luve urged in an independent apped Mhcn 
i (Icciec of the Court of the first instance is parti} m favour of two joint pUmtilT'' 
and one plaintiff appeals, the Appellate Court may reject the whole chun on 
the cross objection of the defendant, (5) the decree having been passed 
the defendants, it was open to any one of them to appeal agamst it if the ground 
of appeal was common to all the defendants (8) But where there are «caeral 
respondents before the Court of first appeal, though one of tlicm may represc*'^ 
his fellows m a further appeal, he cannot represent a person who was not hi* 


(1) Dasarath v Brojo Mohon, 18 C L d 
261 (1913) 

(2) Joykisto V Nittyanund, 3 C “38 
(1878), Doyal Chunder V Isobin, 8 B L R 
180 (1871) , Doorga Chum t Shama Kund, 
12 W R 370 (1869), Katyance t Msdhub, 
4 W R 68 (1865) , Shaikh Mahomed v 
Sheikh Anwar, 21 W R 112 (1873), La41 
Soondar v Hurry Kuhen, Mar»b, 113, 116 
(1862), Ram Kamal Saha v Ahmad Ah, 
JO C 429, 432 (1903) , Boydouath t 0)an 
llibi,llW R 238,210(1869), LukbyKanl 

V Esm Doya?, Marsh, 281 (18GJ), A'ajanima 
t bubba, 11 SL 197. 199 (1887) , Appa Kau 
t- Ratnam, 13M.219,251{18S9), Yenabalu 

V Abdul Khadcr, 4 M H C. B 26 , Sumana 
I'ekraroan v Razan, 16 M 293 (1892). 
Annaroalay Chettiar v Pitchu Ayyar, 28 M 
122, 124 (1901), Vishwa Nath c VaaudcT, 
JSI5 099,702(1901), RamChundert Ooma 
Cliurn. 18 W R 20, 27 (1872), Chundcr 
Slonoo t Jlodhuo Dty, 2J tv R 106(1875), 


Grceah Chunder a Gour Jfohuni 7 R' ^ 

(3) Ram Kamal Saha i Ahmad AJi. 30 e 
129, 432 (1003), ioU Annamalay i 
Ayjar, 2b Jil 122. 121 (1901) 

(4) Syed Hussein t Madan Khan 17 
203 (1894), oaerrulcd by Dhuttaloor Su^ 
Irayya t Pardigantam Subbayya, 30 M 4 , 
F r. (1905), 8 c,l7M L J 119 

(V) Babaji Dhondshot t Collector of 
Roaeuae, 11 B 590. 097, 693 (16S7) ^ ^ 

(6) ChanderSan^j Khunabboi, 22 B 


I'uran Mai t J\.r«ui 
lauLochuni NUtya 12 W R 
lamSewakv LarnUr I’amlo, 26 ^ " 

1902), Doorga t Bnluant, , 

1001). AUhil Gbiini i 'fulimintad - 
5, 97 (1905) 
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CO rtspomknt .\!ul igimst \\Iiom tlicrcforc no tlicrec could Imc Ikcii nude on 
i point comnu n to the two, or on any point at ill (1) 

It was held tint the former so'-tion applied only to iippnls b) pirtiis 
irmeil on the «ime side of a Iiti^ition m the original Court and against whom 
]iidgiuent on a coimnou ground had been pa«cd, and onlj some of them ippe d 
from such judgment on behalf of thcinsehcs and others who do not join m the 
ippcil It did not relate to la^es in which a part} (be he a pliintifl or a defeii 
dant in the original Court) who has been unsuccessful onlj to a certain extent 
of the subject matter of the litigation in appeal from so much of the decree 
as has been passed against him happens to \alue the appeal as if it related to 
the whole subject matter of the litigation or to paj Court fees on such amount (2) 
Wierc two suits brought b} two dillercnt parties claiming different interests 
in a certain share to set aside the sale of that shaie haaing been dismissed one 
of the plaintiSs appealed and the sale was set aside , it was held that the decision 
must be consi kred as setting the sale aside as to the whole of tliat share, altliougli 
tlie other parties did not appeal If the} both had jomed in one suit but oiil> 
oue had appealed the decree of the Appellate Court would have been for tlic 
benefit of both, and the whole sale would have been «cfe aside Tlicir bringing 
‘‘Cparvte suits instead of jouimg m one suit ought not (0 nuke an} dinerciict m 
that respect (3) 

It was held that where 0 respondent failed to give tlio notice required by 
sect 601 of the former Code (see r 22 of this Order) it was not open to tJio 
Appellate Court to grant any relief to that respondent in a case where the grantinsr 
or such relief vras not n‘“cessarily mcidental to the relief granted to the paitv 
who liad appealed (4) But see now in tbi^ connection r 33 of tlii Order winch 
enacts part of 0 68 r 4 of the Fnglidi R«le> 


St ty 0 / procccdinyi and of execution 

5 (I) A?i appeal shall not operate as a stay of proctedmys 

suy by Appellate ttnder a decree or order appealed from except 
Court SO far as the Appellate Court may order, nor 

shall execution of a decree be stayed bj reason only of an appeal 
haaing been preferred /rorn the decree , but the Appellate Court 
may for suflicicnt cause order sta) of execution of such decree 
('’) llVicre an application 1 $ made for staj of execution of 
stay 6i; Court which A’t appealable decree before the expiinfion of 
pnsserf t/ie decree the time allowed foi appealing thercfiom, the 

Couit which pas&ed the decree may on 'sufficient tau'-e beintj ^Imni 
Older the execution to be sta}cd 


(1) X>co Gop«l Savant r VaauUev Vttbal 
Savant U B 371 (18S7) 

(2) Per VlalimooJ J , In Che la Lai r 
Badnllah 11 A 40 (ISSS) 

(3) Sheikh J»agur c ShuriutooUh 20 W 
It 77 (1873) 


<4) Kwlai Kada Pilki t> \isv&aatha 
PilUi 2SM.229 232 (1001), aa to amta for 
contnbation, see Rup Jan r Abdul Kadxr 8 
C W N 400, 31C 013(1901), tsuudi’p 
Bareddj 31 iL 219 (1910) 


545] 
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No ordei fot stay oj execuiion sliall be matle^ wncler 
suh-ntle { 1 ) o) svh rule (?) unless tiie Conrfe maiing it js 
satisfied — 

{a) that substantial loss may result to tbe party appljmg 
for stay of eTecution unless the order is made , 

{h) that the application has been made ■without unreasonable 
delay ; and 

(c) that sccuiity has been given by the applicant for the 
due performance of such decree or order as maj- 
ultimately be bmdmg upon him. 

(4) I^otmtlistandiny anything contained in siibruh (V), the 
Coiut may mal'e an ex parte order for stay of execution pendvuj 
the hearing of the application. 


“ Stay of execution '’-—Tins rule, ubtclt rchrs to applications b> pAxtus 
onl\ (i) that there is something to stay and therefore do« not -^ppb 

where the decree Ins been m fact executed (2) To execute a ]u6gtuont or ordir 
ib to carry it into effect or enforce it \Vhen tficre still tcmims something 
bubat'intiaf to be done uudor a decree, before it can become thorouglilj' effectual 
Ihit dooree has to be “ executed ” wtUm the meimng of tins rule {3) So a 
dofree duectaig the issue o( a grant of probate to the 2 'ropouudcr of a 
0110 that IS capable of execution, and stay of execution of such decree can b’ 
granted under it (4) It « as held that sect 283 of the former Code did not con* 
stitute on <*xi,eption t<? t)ie procedure laid down by sect 545, now tepUced bj 
this rule (5) 

Tie principle upon winch all stay is granted for the preservation of propw y 
pending htigatioD is that the successful party m the htigation— tint m, h® 
ultimately successful patty— is to reap tio fruits of that litigation and no o 
obtvm merely a barren success (6) In cases where a stay of execution 
injunction is granted on an ca: parte application, liberij to apply to the a o 

to vary or set aside the order must be implied j£ not expree'^ed (7) An a ou 

wJuoli has jurisdiction to pass an order has equatiy juri'dicticn to paoa an) 
subsequent order in any matter flowmg from and naturally and nece«sa 
arising out of the first order (8) Tlie ruling that li property is sold c ore 
order staying execution is commuaJcated, the sale is m such case no vo 


(1} See JCIiiluek C3joniler e I’resutuw 
iHojte, Marsh, 478 (1851) 

(2) Dharam Sing)« t Kwben fcwgli, 
CUR C32 (1883) 

(S) jrt ifrj} Coomatcc < I’.aKinch Haw, 5 
L W ff 781(1901) io ord<ira directing 
criinmal proceedings to l>o talren against 
parties «r witnceses, b<-o ll/itn Churn, S H 
^ W R 3G3 (1803) 

( 1) "Mt Urij Cooiuarce t Rnnuick Haw, 


M StcU Fathuli n. U'i«- ^ 
(lb5»2) , T, , 

(l>) SR iry Ooomarco « RawtHk -t>to . 
at) N 781 (1901) , ,, „ . 

(7) Amu- Hasan t Alnnaa tli, 9 A 3 

(8) SIooMbce Anjccr Ali e Kftssbn t 
hJi8n,l3 W R 403(Ib70) 

pi) Bacesn *« CiioinUmtany ' ^ 

suwW, I ")) I** 225(180:.) 
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his bpon dissented from (1) the order ot staj taking effect when it is made 
ind not when it is communicated It has boon siid that an applicant who 
his asked for stiy of execution should on the ground of its being an indulgence 
bo midc to piy costs e\ on if succcsafiil (2) But this has been dissented from (3) 
and there is ccrtiinlj strong support m reason for the view that when the law 
allows an appeal and alloirs an appellant upon proper cause being shown to 
n«L for and obtim an order for sti) it cannot be said that what is asked for is 
inerelj an indulgence 

By Court of first instance — The rule assumes that the decree is appeal 
able and not fmil (4) If an appeal lies but has not been filed the first Court 
but no other (o) mi) stay execution upon an application made before the expiry 
ot the period of appeal though as the rule states the successful party is not 
prohibited from executing his decree simply on the ground that the period for 
appealing has not expired (6) The Couit which dismisses a suit becomes functus 
ofieio saa e that it may eta) execution of its own decree or order for costs (7) 
\fter appeal is filed the Appellate Court, as the Court «hieh has seizm of the 
suit may stay execution (8) A Civil Court cannot stay execution m cases m 
which an appeal has been made to the Privy Council against a decree of the 
^^gh Court (9) 

“ Sufficient cause ” — The application should be supported by an afiidavit 
aerifying the facts alleged and these facts should show sufEcient cause for n 
stay (10) IVhat constitutes sufficient cause must depend upon the facts of the 
particular case (11) In this connection the provi«o to t)ie rule must be referred 
to The Court is gu en a discretion m the matter and may refuse the application 
where there has been such delay as disentitles the party to any consideration 
from the Court (13) And ste post Ijie provisions of tins rule as regards the 
exhibition of sufficient cau<e apply equally to decrees for immoveable as for 
mot cable property (13) 

" Substantial loss ” — As appears from tJio use of the uord si all this 


(1) llukum Cband Roid t KamsUoaiKl 
p ngh 33 C 927 (1900) and see also Mcab 
Jant MsnSngh 2 A CB6118S0) 

(2) Cliuni IaI V An^ntram "S C 893 
(1893) pfr Maclean CJ >nd Jenkms J 

(3) Ib per BannerjiK* J 

(4) Amir Hasan v Ahmad Ab 9 A 30 
(188C) 

(5) See Barlow i AlxtoolHajC 1 U R 
341 (1872) 


UoodrolT s Inji I a« 3 r 1 r<l n 
/t*e^ 

(8)^<1 itu Ijil • 'nantran M3 

<50J (1808) per Hannrrjc<* 1 Saira 


Shaakarv Mafiara] 2<arain 3.>A 119(1912) 

(9) Muttcalaummal v Cbellnyamal 5 M 
Jl C n 93 (1869) 

(10) Multan CbandShivramt KhanSabcb 
Kbarsedji lu B 530(1890) Aa to the duty 
of » plea I r to \crify statements male to 
1 im eeo lie Sreenatl Roy 17 U P 40 j 
( 18 2) Ram Natl i Kamleahurj 10 
C W N 43'* (1011) (The n gt Court ma^ 
also deal tr tb the or ler under s 115 an I 
1 rcct alaj >n terms of r C of tl u Onler ) 

(11) bee Mabome 1 llossc n r I^ootf All 
Khan 20 U P 383 (IS 3) in Jle 4hm -.I 
Reta 13 W R 81(18 0) suO r ent raa<o 
Mas hel 1 Dot ahoTn. 

(12) /m retail e I" « P im(lH *) 

(13) In rr Isms I Kooer 9 t\ P 448 
(I‘tr8) 
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must be suown (1) So the CoBrt granted the stay of that part of a decree 
which directed the completion of certain works, but refused it as regards another 
part ordering payment of monej, as it was not satisfied that substantial loss 
would result (2) 

‘‘Delay ." — Tide ante 

Notice — Though there was no express provision as to notice under the 
last Code it was the practice to give notice to the decree holder before disposing 
finally of an application for stay of execution (3) And this will probably be so 
in the generality of cases now, though not statutorily required, unless the ca'^e 
falls within the fourth clause 


Security ■ — The taking of security is compulsory (4) The nature and extent 
of the liability depends on the words of the security bond given to the Court (5) 
The rule refers to the ultimate order , and, therefore, the obligation extends to 
the final decree passed after remand by the High Conit in second appeal (6) 
The amount, of course, is defermmahJe by the special circumstances IVhen 
proceedmgs are ordered to be slajed on giving secuiit}, the judgment debtor 
must be allowed reasonable opportunity to show that the security offered is 
sufficient (7) This clause does not contemplate a decree or order ui a separate 
proceeding to be mstituted m the future (8) TIic rehtionship between a decree 
holder and judgment debtor who has executed a Becvjiiy bond mortgaging 
property is not such as to be goaerued by sect 67 of the Transfer of Propertj 
Act, and a suit is not neoessaiy (9) In the case of third parties, the Bombav 
High Court has held (10) that payment by a surety may be enforced by summarj 

process in execution The CalcuttaHigliCourthaseonsidered a suit necessary (U) • 
The former vien has now been adopted m sect 145, ante In the under mentioned 
ca'^e the Court directed that execution should be first taken against the judgment 
debtor and then the surety (12) Wien property is deposited m Court m ben 
of security for the purpose of staging a sale and the order directmg the sa e 
la confirmed on appeal, neither the depositor nor judgment debtor can claim 
to have the deposit restored which is then held for the decree Jiolder (13) i s 
to appeal see next paragraph The Court maj, on the bond cea'in? to laav 


(1) See Nazar AIi Khan t Ojoodbyaram, 1 
Ind Jur N S 185 (18G6) 

(2) H H Gaikwar Sirkar v Ghandi 25 B 
24311S&9}^ a c,3Bom L R 387 

(3) Multjin Chand Sbiwam r Khan 
Saheb Kliatsedji, 15 B 53G (1890) 

(4) Cf Wise t Bajktishna Roy, BLR 
r B 541, 550 (1866) , Sagore Chnndcr v 
Sheobourno, Bonrke, 103 (1865) 

(5) Cf Shwlal Kliubchand v Apoji 
BliivraT 2B f54(1878), 3 B 204 (187!>)[cf 
Shek Snlcman t Shirram Bhikaji, 12 B 71 
(1887)1, Mooasliee Ameer All V Kassim All, 
13 W R 403 (1870) 

(C) Shirlal Khnlichand r Apaji Phivrav, 


(7) Mt Bahoonii I^Ua Jtimfihar UU, 20 

V R C2 (1873) . , 

(8) SaminathaPathaut Sornatha AmmaJ, 

(9) Shjam Sundar iJiI t Bajpai Jama 
lyan, 30C 10(50(1903), s c,7C » ^ 

(10) Jnmacdji t. Bawahhai, 25 B ^09 

.900) . 8 c . 3 Bom L. R 35 ^ 

fll) Burjoo Das t Ralroakimd Da-" -3 u 
[2 (1895) Tothan Smgh v Roop Naram 
ngh 22 C 25 (1894) 

(12) Gopal Nana Shet t Gohatmal 19 B 

« (I8£M) „ 

(13) ShM> Gholam ‘?a!mo I Ralnitrio^oin, 
a fl (1878) 
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effect, direct tliat it be cancelled and returned For tlio power totake ‘icciirilj 
imoh'es tlic other (1) But a Subordinate Court 1ms no jurisdiction to release 
a securit) taken under the directions of the Court (2) ^\lle^e by order of 
an Appellate Court a security bond was executed bj the judgment debtor for 
stay of execution of a decree pending the decision of an appeal under sect 545 of 
the last Code (now represented ba this rule) and after the disposal of the appeal 
the decree holder applied for sale of the propertj under the subsisting attach 
meut, it ana held that the sale could be carried out in execution procecdmg'> 
consequent on the attachment (3) A secuntj bond under this rule pledging 
immoveable propertv excceiling Ra lOG m a-alne requires registration (4) 

Stay by Appellate Court — \n appeal must be pending A Court 
lias no power after the passing of a fiiiil unappealable decree and before 
the granting of an application for rcaicw of judgment to order n staj of 
execution of the decree (5) In the decision cited (C) it was hell that 
where an incidental decree under sect 241 (now 47) is under appeal the 
Court lima staj execution of the substantiae or 0 Ti„inal decree in tlie suit 
pending the heating of the appeal though such original decree is itself not 
under appeal See now r 8 poH The manner in winch an Appellate Couit 
effects a staj is cither on appeal from an owler of the Court of first instance 
refusing a staj forsuch an order axhen made bj a High Court is a judgment 
under the Letters Patent (7) and when made bj otlior Courts is one falling 
within sect 244 (now «ect 47) <infe (8) proaided that the Court against which 
the appeal is made is the Court executing the decree anilnn the meaning of that 
section , (9) or after an appeal has been file<l an original application may be 
• made direct to the Appellate Court (10) But the Appellate Court must ha\o 
acquired seirin either of the original f.uit or of the execution proceedings It was 
therefore held that the High Court was not competent to btay proceedings m 
execution of a decree of a Subordinate Court merely by rex«on of an appeal 
haamg been preferred aaamst an order of refusal to set aside the decree under 
sect lOS of the former Code coircspondmg with 0 IX r 13 of this Code (11) 
A Siipciior Court has no power to direct a Subordinite Court to stay execution 
m a Case which is not before it (12) hen an Appellate Court rea erscs a decree 


(1) ilaansiM Aiitecr Ah r hwiai At 23 
W n 403 409 (18'0) 

(2) tbc loonissa Rhstoon v Aroecroo 
ms’a Khatoon 1"W R 404 (1872) 

(3) Baj Nath v Jlohant Sa Ram 17 
U I* J 207 (1913) 

(4) Naganiru t Tangatur 31 M 330 
(190«) 

(5) Ameer Hasan v Ahmad Ah 9 A 36 
(18S6) 

(C) ra.«upati Nath Boso 1 NanU L«I 
Bose 23 C -31 (I'M)!) 

(7) Mt. Bnj Coomaree i Bamr el Da» 5 
at\ N "81 (I'Hll) 

(8) Chsiiil n »• Fakir Buksh 7 A “3 
(ISSI), TUeyad ta IVb r Cregson 12CXfi24 


(18SS) v 2?-itaodtnlss 22 B 2~9 

(1838) Mahant Ishwargar t Chudasama 12 
B 30(183 ) 

(9) Ramchandra v Qalmukun i 0 Bom 
I R -80 (1904), an! geo lb and tit Brij 
Coomaroa t Ramrick Dass tupra as to inter 
fer ng in appeal irith an exercise of d icrction 

(10) Chum Lai r Anantram 893 SOI 
(1898) In SU Bri) Coomaree r Ramnek 
Dass npra there was both an appeal from 
an order of the original Court foUoweel by a 
separato applieat on to the Appellate Court 

(11) BhagwatRajkoere Sheo Oolam flahu 
31 a lost (1904) 

(12) Rarlowr M-lool ITaji ITWR-SIl 
(lS-5) 
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must be Siiou^i (1) So the Court granted the stay of that part of a decree 
which directed the completion of certain works, but refused it as regards another 
p%rt ordering payment of money, as it was not satisfied that substantial lo«s 
^voul(l result (2) 

Delay /'—Ftcfc anle 

Notice. — Though there was no express provision as to notice under the 
last Codo It was tlic practice to give notice to the decree holder before disposing 
finally of an application for stay of curecution (3) And thia ndJ probably be so 
m the geuerahfy of cases now, though not statutorily required, unless the case 
falls withm the fourth clause 


Security. — Tiie taking of security isconipuKoiy (4) The nature and extent 
oi the Iiabilitj depends on the words of the eecuritj bond given to the Court (j) 
Tho rule refers to the ultimate order , and, therefore, tlie obligation extends to 
the final decree passed after remand by the High Court in second appeal (5) 
The amoimt, of course, is determinable by the apecnl circumstances 3\TieB 
proceedings are ordered to be stayed on giving securit} , the judgment delitw 
must be allowed reasonable oppoilimity to show that the secuiita offered is 
suflicJent (7) This clause does not contemplate a decree or order m a separate 
proceeding to be instituted in the future (8) The reUtionship between n decree 
holder and judgment-debtor nho has executed a seciuity-bond mortgagins 
property is not such as to be goaemed bj sect 67 of the Transfer of Property 
Act, and a suit la not necessary (9) In the case of third parties, the Bombay 
Higii Court has held (10) that paj ment by a surety may be enforced by summary 
process in execution Tho Calcutta High Court has considered a suit necessary {H| • 
The former vicn has now been adopted in sect 145, oiife In the under incntiomii 
case the Court directed that execution should be first taken against the judgmei^t 
debtor and then the surety (12) Wlicn property is deposited m Court m 
of pccurity for the purpose of staying a sale, and the order directing the ^ 
js confirmed on appeal, neither the depositor nor judgment debtor can cii'm 
to have the deposit restored which is then held for t)ie decree holder (f3) ^ ^ 
to appeal soo next paragraph Tlie Court may, on tlio bond ceasing to ha'c 


(1) See Isaiar All Ivhan v Ojoodhyartra, 1 
IncJ Jnr, N 8 185 (I860) 

(2) H II Gailowar Sirkar v Ghandl, 25 H 
243(18')9)5 s c.SBom B R 307 

(3) JIuItan Ctand Shmam i Kb»n 
SahebKliarseJj}, 15E 630 (1890) 

(4) Cf Wise i R6]kr«lina Roy, R Ia R 
r B C41, 550 (18C6), Sagoro Clu»ml<T *» 
Shcobourne, Bouxkc, 103 (1865) 

(fi) Cf ShlTlfll Jvhubchand t Apaji 
BlnvTav.2B 054(1878). 3 B 204(I879)fcf 
Shek Sulcman i Sbivrani Bhikaji, IS B 71 
(1887)1 , Moonslico Ameer All V Ka«in»Ali, 
13 W It 403(1870) 

(0) Shivlnl KbaWbaml i Aj'iji lUiiTrftv, 


(7) Mt Baboonii Ltijla JunialiiirLftb,20 

WR 52(1873) , 

(8) bammatbaratbanv SMTiatbAAoim»'. 
23M L J 190(1111) 

(9) Shyam Sundar Lai t Bajpm Ja 
raynn, 30 C 1060 (1903), s c. 7 C. W ^ 

OlA ^ jrtA 

(10) Jamscdji t Bawabhai, *'> " 

(1900),a c,3Bom I; K 3S 

(11) Sor)Oo Dm t Ralmalmncl ^ 

213 (1895) , ToWjsn Sm^h i Kup 
5iiisb,22C 25(1894) , 

(12) Gopftt Nana Shot « 

>78 (1894) 

(13) Rheof.beUm bailee I riftlml lIoW"' 

I G (1 (1878) 


I 
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effect, direct that it be cancelled and returned For the power to take <!ccunt) 
mvoU'ca the other (1) But a Subordinate Court has no jurisdiction to release 
a securit) taken under the ducctions o£ the High Court (2) Wlicrc by order of 
an Appellate Court a security bond noa executed bj the judgment debtor for 
staj of execution of a decree pending the decision of an appeal under sect 545 of 
the last Code (now represented bj this rule) and after the disposal of the appeal 
the decree holder applied for sale of the property under the subsisting attach 
nieut, it was held that the sale could be carried out in execution proceeding', 
consequent on tlie attachment (3) A security bond under this rule pledging 
immoacable property exceeding Rs 100 in \alue requires registration (4) 

Stay by Appellate Court — \n appeal must he pending A Court 
has no power after the passing of a final unappealable decree and before 
the granting of an application for review of judgment to order a staj of 
execution of the decree {">) In fhe decision cited (b) it was held that 
where an incidental decree under sect 211 (non 47) is under appeal tlio 
Court maa staj execution of the substantiae or original decree m the suit 
pending the hearing of the appeal though such original decree is itself not 
under appeal See now r 8 post The manner m which an Appellate Couit 
effects a sta) is cither on appeal from an order of the Court of first instance 
refusing a staj , for such an order when made bj a High Court is a judgment 
under the Letters Patent (7) and when made bj other Courts is one falling 
withmsoct 244 (now «ect 47) owte (8) proanded that the Court against which 
the appeal is made is the Court executing the decree witliin the meaning of tint 
section 7(9) or after an appeal has been filet! an original application may bo 
» made direct to the Appellate Court (10) But the Appellate Court must ha\c 
acquired seifin either of the original suit or of the execution proceedings It was 
therefore held that the High Court was not competent to stay proceedings in 
execution of a decree of a Subordinate Court merely by rcison of an appeal 
haaing been preferred against an order of refusal to set aside the decree under 
sect 103 of the former Code corresponding with 0 IX r 13 of this Code (11) 
A Supeiior Court has no power to direct a Subordinate Court to stay execution 
in a Case which is not before it (12) MTien an AppeU itc Court rea erscs a decree 


{!) Moonstw Ameer Ahe Kss'imAli 13 
« R 403.400(18‘0) 

(2) Abciloonissa KliRtoon v Amceroo 
ntssa Khatoon 17 R R 4M (18"2) 

(3) Baij Nath v Moliant Sa Ram 17 
C R J 2G7 (1013) 

(4) Nagaruru » Tangatur 31 51 330 
(lOOS) 

(G) Ameer llasan v Ahmad AIi, 0 A 36 
(I8S6) 

(0) Pa»upati Nath Boao i NanU IaI 
Bose 25 C 731(ieOI) 

(7) Mt. Bnj Coomaree » Ramnrk Dw 5 
C.R N TSKieOl) 

(8) G1 Miditi r FaVir Buksh 7 A “3 
(ISSl) ndej-adiia IVb r rrrc*on 124X631 


(I8SC) Muaaji i Bamodanlas 12 B 2*0 
(IB35), Mahant lahwargar I Chudasama 12 
B 30(188~) 

(9) Ramchandra i Balmukun i, 0 Bor i 
T R 780 (1004), anUeoib ami Mt Brjj 
Coomare«v FamrickDxsa tupra aabjlrbr 
fcnnginappcal with an exerriee I f d j 

(10) Chum Lair Anantram 271 k/J 

(1895) 1q Mt Bri) , 

Dasa t«/ira there waa l/'Hl a< 

an ord»r ol U e nriginal *4^/1 

separate ap{ beat Irn ( I (I> 

(11) Bhagwat I'a;) 1*. , 

31 a 1051 (IV>I) 

(13) lUHnr r fX/ 4* y 
(1872) 
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m favour of a plaintiff, it sliould not stay execution of its own decree, for m 
such ca«e a plaintiff having lost his decree is in no better position until his special 
appeal is decided than a plamtifi before judgment (!) When an Appellate Court 
refuses an application for stay, this does not prevent an apphcation under sect 
54.6 (now r 6), should an order for execution be obtamed (2) 

The Court has inherent powers of stay bejond those given hy statute 
There is an inlierent power in the Court to stay under proper circumstances 
the drawing up of its own order or to suspend their operation, if the necessities 
of justice so require, (3) or to stay proccedmgs m the Lower Court-such power 
being auxiliary to that of the Appdlatc Court to reverse the order of the Inferior 
Court (4) And when an appeal is pendmg against a prebminarj order directing 
an account, the Court having seizin of the appeal can apart from the question 
whether the case falls within the Code, make an order staying the carrying out of 
such order pendmg the heating of the appeal (5) 

Appeal — An order refusing stay of execution made by a Court which is 
not executing the decree is not appealable (6) 


6 (J) Wliete an order is made for the execution of a decree 

Secwltytac!a,.oi,rder Z™® an appeal IS pening, the Court 

for execution ol decree which passed the decree shaU, on suiucieni' 
appealed /rom Cause being shown by the appellant, require 

security to be taken for the restitution of an} property which 
may be or has "been taken m execution of the decree or for the 
payment of the value of such property and for the due perform • 
ance of the decree or order of the Appellate Com*t, 
Appellate Court ma} for like cause direct the Court which 
passed the decree to take such security. 

(^) Where an order has been made for the sale of imnioae- 
able property in execution of a decree, and an appeal is pencung 
from such decree, the sale shall, on the apphcation of the jii g 
ment debtor to the Court winch made the order, be stayed on sue 
terms as to giving security or otherwise as the Couit thinks 
until the appeal is disposed of 


(1) Kavas]! Bhiniji t Dhondraj 10 B H 
C R 411 (1873) 

(2) H II tho Gaikwar Sirkar t G! andc 
25 B 243, 214 (1900) Tbo decaion m 
Tanardan v Ivilkantli 25 B 5S3 (1001) s 
not understood tlic application was under 
8 545 and the Court said no order conid bo 
made tinder b 540 , Snnibaflh f Krai o 
Prasad 38 C 751(1011), I5C W N 4"5 

(3) art BrjCoomareof PamricIcDass C 
OWN "81 at p 790 (1001) 

(4) Panchsnan Smplis Roy i Dnnrka 


Kalh Boy. 3 0 t. J 2S (1!»« *«' 

remarks in Hnkom Cliand Baid i Kama 
lanaud Singh 3 0 L. J C7 (1905) , and «« 

NandaK«horoBngh. Pam GoUm bahu 

40 0 955(1912) Por essential prereqti 
lo..l«jofcioc«l.onb> on A, poIWo ConA 
m> ■Srin.looli o Ktsho Pro™! 2’ ^ 
:I911) 15G W N 47o 

(5) PalkiBhcQ Sahu t Kl ugm "I 
[ B (1000 8C W N 5-.’ 

(0) Pamcl nn Ira Kastiirchm It Hal i 
Inml Chaturhhuj 2911 -1(1901) 
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Security for restitution — action can token unlcsi an appeal is 
pending (1) Under sect 30, Act XXIII ol 18C1, the Court was given a dis- 
cretion (2) Under the present role, as under the hst Code, the Court must 
demand securit} on sufTicient cause being shown by the appellant In tlio 
case of money decrees the partj appealing maj obtain stay ol execution ot the 
decree, so far ns it directs pijment, on las lodging the amount in Court, unless 
the other part} gnes security for the repayment ot the money m the esent of 
the decree being reversed, m winch case staj chould not be granted (3) MTiere 
the application is made before execution has been taken out sufficient cause 
must be shown — that is, probable cause — of the jiidgment-ilebtor’s inabilit} 
to recover the propert} if the decree be reversed (4) The former section spoke 
of proper!} which “ ma} be taken m execution,” and a question therefore arose 
whether secunt} may be taken, where the decree has been already executed 
at the date o! the application See cases cited (5) The case has now been met 
by the introduction 0 ! the words or has been " The security bond should be 
made applicable to the ultimate decision which ma} be passed in the suit (6) 
Vn order requiring sceuiit} is appealable (7) As regards the enforcement of the 
security if it be personal to the parties to the suit there is no difficulty m pro 
ccedmg to realize any amount that may be due in execution of the decree to 
winch the} were parties A difficulty, however, has arisen where the security 
IS given b} a third party for either the appellant or respondent (8) The Calcutta 
High Court his held that a bond gnen b} a third part} must be enforced b' 
separate suit, and not in execution of the decree for the due performance of 
which it was given (9) The Bombav High Court has held that summary process 
m execution is available (10) See however now sect US 

Stay of sale —The former section referred to execution of a decree 
” for money,” and a decree for arrears of rent was held to be such (11) These 
words hate now been omitted The former section did not expressly 8t%to 
to what Court the application should be made It was a point of doubt 
whether the Appellate Ckiurt had juri«ilictJon (12) The amendment makes it 

(1) See In re Bliugwan Chunder Gbosc whether first or Epccial Shirlal Khubchand 

CW R Mac 15 (1800) ' Apaji Bhivjsav, 2 B 0^(1878) 

(2) See Wiao » Bajkrjhns Roy B L. B (7) Lulchmecput Singh t Sita Isalh Doss, 
F B 511, 550 (1860) which also held thit 8 0 477(1882) 

the corresponding section under that Act did (8) Surjoo Das i Balmakund Das 23 C 
not apply to cases on appeal from the High 212 at p 215 (I69 j) but see at p 210 
Court to the Bnry CounciL (t>) Ib and see Arunachellam r Aruna 

(3) Dhunjihlioy Cowaaji v I «boa, 13 B chellam 15 M 203 at p 210 (1891) 

2tl (18SS) (10) Jatnscdjir Banabhai 35 B 109(1000) 

(4) 8co Suhheo Sloneo t Brojorsj Mooiccr and aeo lanki Kuir i Sarup Rani 17 A 99 

jee 17 W R. C9 (1871) (1805) 

(5) Hukum Cliand Baid r Kamalanawl (11) OanLu llch&ry Sanyal t Syama Churn 
Smell. 33 C. 927 a c , 3 C. I* J 07 (1905) Bbuttacharjce 25 G. 322 (1S97) 

where the earlier decisions are collected (12) Kunj Lai Marwari t Bahitram Mar 

(C) Ct Karajan Deo c Gajanin DiLsh t wan 8 C \t \ 251 (1^04), fn re Murad 

10 B ir C R 1(18‘3) in which it was beW un nissa 15 V 1% (1693) Tribem Sahn r 

that tl 0 bond was not eonfineil m its opera Bhngwat Bux Pai UP IV N 1030(190”), 
lionlo the first •Vpi^lUte Court but mein led a e,3IC 103" 
tthaterer order ro pi t be passed m appeal 
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clesr th'xt the application js to be made to the Ckittit v/hich passed the 
ordPr ( 1 ) 


71 7 No siicli security as is mentioned m inks ^ and G shall 

uTrt required from the Secretan- of State for 

q\uie4 Uaxa. the Govern- India in Council or, u/i^e the Coveriiinent 
went or a pabUe officer undertaken, the defence of the smt, from 

//I cenain cases i , /»• •, ■ 1 . , 

any public orncer sued in respect of an act 
<illeged to "be done by him in Ins official capacity. 


8 The powers conjened h/ lules J and (> shall he ecrercisPo'Ue 
Exercise of powers in ^vhefc an appeal viarj he or has heen prejerred 
not from the decree hxU from an o)d<n made m 
execution of such deciee 


appeal from order mnde 
in execution of decree 


Appeal from orders In execution. — ^Thi* rule, which, w new, has been 
iddotl (0 meet particularly the case where the litiS'Uit does not giiaxtel with 
the decree but appeals item an order passed m execution ol that decite It 
adopts, 08 regards stay of execution, the deciiiou noted, (3) m which it was held 
that an Appellate Court had power to stay execution when an appeal from an 
order m execution ptoceedmga xras pending before that Conrt See note to 
r 0, ante ' Stnj by Appellate Court ’ 


Troerdure on edmtsston 0 / oppenl 

9 ( 7 ] WheiG a memorandum of appeal is admitted, the 

Begistiy ot meznrran- Appellate Court or the proper officer of thuf 
dnm trf appeal Court shall endorse thereon the date of 

piesentation, and shall register the appeal m a book to he kept 
lOi the purpose 

„ , , . , ( d Sucli hook shall he called 

egisero ppea s J^egister of Appeals 


Begistration — -Ihe registration ol an appeal la a procecdiog of a p«K ' 
mmi'jtenal character (31 An appellant has no right to withdraw an appeo, 
which has been regularlj regittered without pertni'Sion ol the Conit, nw 
the leaa e of the Court lain ever) caw necessary alter an appeal has been reg« ar » 
registered As a general rule of practice the respnndtnt should be served wi 1 
due notice ol the apphcalion ior IcaTts -when A ^ inade nftet th® notice 0 t ^ 
day fixed for hearmg has been issned In eveiy matance flie appcihnfc wi ' 
liable to pa) to the respondent his costs occasioned by the appeu (4) 


(J) As to nicaiuDg of c^pssion ‘Court 
wftich passed the decree,’* see Ghazidm » 
Fa{.w Bakati, ^ A 7% 76 U8M) 

(’) Pawpati 1,'ath Rose * ^>anla Tjil Rose, 
28 0 711 (1001) y 


m Sved Jaff ft SLciUi ifahoflie-l (IS-O). 

I U U P Ap 103. 104 . 8 0 , 13 VT R 351 
( 4 ) Ksreem B^o v Rcegam Rw soil oOicn 
l$rn) aUal If 0 R to*’ 
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llie Ijowcr Appeal Court rojects an appeal — ^holding that no appeal lica, on the 
ground that the fir«t Court’s judgment aras final under sect 153 of the Bengal 
Tenancy Act — the High Court, on second appeal, when prt»i«yflcic the suit is 
not one under sect. 153 of the Tenancy Act, can direct that the appeal in the 
Court helovr be duly registered under this rule (1) 

10 (/) The Appcllfitc Court may in its discretion, either ts.sw, 

Appellate Court may re- licforo the respondent is Called upon to appear ’uhnel' 
quire appellant to /urn/sti and ansuer or aftenvards on the application 
security for costs. q£ respondent, demand from the appellant 

security for the costs of the appeal, or of the original .suit, or of 
hotli : 

Provided that the Couit shall demand such security in all 
wtei-e appellant resides Cases in which the appellant is residing out 
out of Brimh India, of British India, and is not possessed of any 
sufficient immoveable ptopertj' withm British India oilier than 
the property (if anj) to which the appeal relates. 

(.?) Where such security is not furnished within such time 
as the Court orders, the Court shall reject the appeal. 

Object of rule,— Tins rule aas nc\er intended b) the Legislature to 
derogate fromthe right of appeal given by the law toeverj person who is defeated 
in a suit m the Court of first instance (2) Its object is to secure the respondent 
in an appeal from the ri«l>. of ha\ mg to incur further costs wjneh he might never 
succeed m recovering from the appellant (3) 1 he fourth paragraph of the former 
flection, whicli was one of procedure onlv,(4) and dealt with summary proceedings 
in execution against the stiretv has been omitteil The matter is eovered by 
flection 145, ante (5) 

“The Appellate Court’’— This rule applies, it has been held, only to 
appeals preferred to tlie High Court from subordinate Courts subject to its 
appellate jurisdiction, and not to appeals preferred to the High Court under 
danse 15 of the Letters Patent from the judgment of one of its own Judges, (G) 
wwA wot wwpl-y to o-ppciU tTOux tUe orders, of a. Ivvdgo svttvwg oi o oouv- 
missioner of the Insolvent Court, (7) the right of appeal m such cases being 
given by sect 73 of the Insolvent Act (11 A 12 Vict c 21) It is applicable 
to an appeal from an order under sect 211 {now sect 47) (8) 


(1) Mfttlmra Jloliun v Ainirmldi (1903), 8 
C. \V. N 04. CO. 

(2) Laklimi Cliund i Galto lUi 7 A 542, 
540 (18S5) 

(3) lAUa I llhAUM, 18 A 101, 103, 101 
(1805) 

(4) Added «0 the Code nf 18S2 l>y »Ofl 40 
of Act VII of 1883 

(',) AIkIuI W flhfsl t FaTWMloonru^s, JO C 
in, 320(18sa) 

(0) Si*ha Avy»r « Ni»pvr»l1iiia (HOI), *7 


]1L I2l, 123 , as to orders by singln Jadgos 
sitting on the original side, see Monohur Boss 
I Khodrntn (1605), Bourke 110 , CazecMsz 
hurt Denobundo (1805) Bonrke 119 , Bama 
*«undan « Bamnarayaa (1875), 7 B B 
\pp.S9. Nawab Behram r Itaji Raltanali, 
l«Boni.T..B 1100(1912) 

(7) In the matter of Bain.sel«k Miwr. 5 B 
U B I7«» (1870) 

(h) Ttsgiln r Chandrivan 1 TVi»n I* I’ 
837 , 21 B 3U (IS^W) 
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“ In its discretion ” — Under the first piragraph the Court Lis ib'olute 
tliscretion m aU cases not coming under tlie second paragraph m making or 
refusing an order for security for costs Under the second paragraph, which 
19 the proviso to the first, the Court is guen no discretion m the matter In 
cases fallmg within that pro% iso the Court has to follow the mandate of the 
statute and make an order for security for costs ^in order for security for 
costs having been made under either the first paragraph or the second, it is b} 
the third paragraph of the rule enacted that if such security be not furnished 
within such time ns the Court orders the Court shall reject the appeil There 
again the Court is gu cn no discretion m the matter (1) But tlic Bombay High 
Court has recently held that under sect 129 it is not bound to demand such 
security under t)ie second paragraph, since the provisions of the Bombay High 
Court Rules are inconsistent with this (2) In this ns in other cases the discretion 
must be properly everciscd ^Vnd this is not so when uo opportunity has been 
given to show Cause against the order (3) The rule is somewhat general m 
terms, and it is verj desirable that in applying it, the Court should proceed 
m the ovorcise of its discretion on some definite general principles , otherwise 
litigants will be encouraged to make applications, m the great majority of 

cases (4) HTcrepovert) is no ground for requiring an appellant to gne securitj 

for tlie costs of the appeal (5) But where Romething more than mere poverty 
IS alleged as where it has been found that the suit is a mere speculation secuntj 
ma> bo called for (6) If the appellant is unable to pay the costs ordered there 
13 nothing vexatious m his not obejing the order , it is Ins misfortune and not 
his fault but where the conduct of the party complained of, m not paying the 
costs ordered to be pavi,is vesatious—that is.such as indicates a wilful determina 
tion on his part not to obey the order of the Court and there is a vexatious 
determination not to pay costs ordered to be paid — there is good ground for 
applying for security for costs (7) Where th* parties have agreed that them 
should be security for costs, security should be demanded (8) The Jiadras 
High Court has held that the former section was applicable to appeals tn/orm ‘ 


(1) LcUia t Bbauna, ]S A 101, 103, 104 
(1815) 

(2) Behiam Jung Nawab t IIa;i Saltan 
AliShustry 37 B 072 (1912) For Bombay 
nigb Court Rules aeo Appendix 

(3) Siraj ul Haq t Khaditn Husain 5 A 
3S0 (1883) In Balwant Singh t Ponlat 
Singh, 18 I A 57, s a, 8 A 315 (I8SC) 
where there wa-’ no proper notice, the appeal 
nas restored 

(4) Ahmed hm Sliaik Fssa t Shade >»s» 
(1688) 13 B 158. 401, m which also the 
Bombay practice as to amount of sicunly is 
n (trroil to 

(5) Vrancckp I imji 1 Ooolbai (1878) 3 1 

2VI Lakhmiclandi Oatto Bai (1865) 7 \ 
'12 JiHonAht Basa Mai (1880) 8A 203. 
Khajali Asacnoollajoo i Solomon (1887) 14 
( ' n [it olherwise if ho H not Ihe real 


litigant, but a puppet m tho hands of others) , 
Howitson t Dew 21 C 520 (1894). Qufvrt 
therefore 09 to Jogcnclro Deb Roykut » 
Punmdro Eoykut, IS W R 102 (1872) M 
to paupcrisni, see Hanken t Turner l 
D 372 370 (1878) and nisolrcncy. ?h^c» 
. D..™n M Q 11 B MS ' 

A.liberer, IS Cli. B 81 . Cook . 

24Q B D 058. Blackett i Blackett,!-' a 
(1902) W N 91, PP _ n ^ 

(6) K.m S.«s . 


O A-XV r 1) 0l the 

(7) Ahmed bin Sliaik ri«a 
IIB 458 402 (1888) 

(8) FI »■“' Chiickerl idle 1 


P Shak 

InkJ'"- ^ 
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jviupcns, thougli \cr} epccnl grouiith mu^t br vlionn for tiktng sctuntj (1) 
The Oilcutta High Court held othcnn«c(2) 

“On the application.” — Such an .ipphcation must bo nude prompth 
Tlic rule Jus nlwaj-s been tint applications for securit) for costs niuat be imde 
proniptl\ , not only on the ground that the respondent should apply for security 
for co-'ts before he incurs them, but on the ground that it is iinre.i'onablc that 
securit} should not be applied for till the applieaut has incurred the cost‘< of tlic 
appeal, whether they have been pud by himself or b} Iiis solicitors (3) Thus 
when on application for security for co^ts already incurred and for estimated 
costs was nndc by the respondent, when the appellant had already incurred 
all the costs of preparing the paper book and the appeal was octinlh on tlie 
board, the appliCtation was di«mi«sod with costs (4) It is a wholesome ride of 
practice that no order affecting a party should bo made without notice to huu 
cdllmg upon hmi to show cau«c why the order should not be made (5) T]io 
practice IS that the respondent obtains a rttle ntst on an affidiMt, then the 
appellant shows cause and tlieu the respondent replies (C) 

“Of the respondent.” — The Appellate Court has no power of its o"ii 
motion to dismiss an appeal for not fumuhing securit} (when uo application 
has been made for securiU for costs b\ the respondent) becau'c the appellant is 
guilty of no default, not hiMng been called upon by the respondent or the 
Court to fumi«h securit} for costs or of laches in not eohiutaril} offering 
bccurit} (7) 

“From the appellant ” — An ippla iiwn ih it the ri'pi.ndcnf slimild giM 
sctuiity was of course refused (8) 

“ Or of the original suit.” — evpre^uon mu't refpr pruiunl} to tin 
origuial suit in which the decree w.*8 pi««ed, m CTecution uf whitli the onlnr 
appealed against was pas«cd It nio} also refer to the costs mitwl m the order 
m the execution proceedmgs, which arc proceedings m ilu eiut TJius the 
Court has power to require an appellint from an order under sect 2tl (now 
sect 47), to guc «ecunt} for the costs of tlic appeal and of the ongmal suit ('J) 
As regards the costs of original hearing, the applicant niu't make out cilh' 1 
that the appellants arc residing out of the jurisdiction or that the condii't 


(1) Swhayyangat t JainuUradin, 3 M CO 
(18S0) 

(2) Ru3suroo<l<lc«n « Ujjal Rimas, 17 t\ 
R 63 (1871) 

(3) Poolcy’a Truslo<?s r liitham, 33 Cl» 
1) Tij(l8S(>), Jo^eiilrai Jamnlra 13 W U 
102 (1372) 

(4) niiobouatU I RadliapraatKl, 5 U. \\ \ 
110(1900) 

(5) Sira] ul Ila^ t Kbadici Hu'iin 3 A 
dsO (1333) It «as lirll in tbu cas« (hat an 
order rcj«tuig an appeal, for not furnishina 
security, was a “dicrcc,” but on tbw jioint 
the ci-*o lias bcin oTemded bi L bhs r, 
l.liauua (ISIj), IS \ 101 


(C) Rama Sunilari i Samnarayai. 
7 B L. R. \p 5'1 
(7) Rise, i Jugbunrlocj, 7 II J 
(1859) 

(b) Bbu(^ butty i luur l I jjvLi 
K Jll(ISai). and SCO 1 b I i;i /a tl 
4B L.R,0 C J WdhTO; v.1/. » 
wiw licl I not cnlllb 1 I ; */> y , , ^ 

in Court, i>endjn;; ‘ll'^k * ^ / j 

tourt by (lu> (laliiutl, at / , ,, 

FucccssfuL 

(a) Daplu r <' i i 
837(1399)} • 

tf lb59. #••• V 

Milter. 7 IJ Lf (i, 


(1877; 

A 4(1 

h '< 

' / 
/ / 
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votatioiis (I) 


1 IIUI bcBLU 
0 41 , r 10 

III not piyinj, iJic coi>ts onhral tu be paid i5 


Form of order — An oidtr foi becunty lor costs bIiouIJ follow tk \\ords 
of tlio rule, and sliould not specily tlio paiticulai amouiit 111 lupces for wliicli 
security sliould be given It would be a good ordei undei fJie iiilc if it dircctcil 
the appellant to lurnisli the security withm a tunc to be stated foi th^ cost'^ 
of the appeal * or ' for the costs of the original suit ’ or “ lot tlic costs of the 
appeal and of the original suit ” To hold that the order must specifj the amount 
in rupees of costs for which security should bo given would either be to frustrate 
the intention of the Legislature m framing the section or to uial e the order a 
purely speculatu c order The object of the rule is that the respondent at the 
earliest moment t\hich suits hun should take the advantage of the rule and at that 
time It would be impossible for the respondent the appellant or the Court to 
say vhat might be the costs of the appeal The last paragraph of the former 
section waa said to point to the security bemg for an indefinite and not fui a 
definite amount An order spccifymg the amount would not be a bad order 
but the better practice is that the amount should not be specif ccl in the order (2) 

*' Within such time —The application to the Court tu enl trge the tunc 
for giving security nuj be made caber before or after the capuation of the 
time withm which the sccuritj has been ordered to be fuiuisbccl and the Court 
may thereupon enlarge the tune accordmg to any necessitj which may ftri«e 
whcie It is just and propci that it «hould do so If ultiniatclj the order is not 
complied with and the security is not furnished the appeal ina> bo rejected (3) 

It cannot be laid down as a hard and fast rule that the Court can in 110 ca^c 
after tho time for giving security is passed allow the ippelhnt further tmu- 
for giving becuiity (4) This prmeiple has now been adopted m sect 118 oi/e 
Though the Court may extend the time for furnishing the seciinty demandfd 
after the tune allowed by the order has elapsed it wll not do so unless oa good 
grounds (5) 

“Shall reject,”— The Code empowers the Appellate Court 


nntifp to ^linw cause IS not tantamount to a demand It siniplj intorxin ‘ 


A Court IS not bound by the Code to issue such a notice, tj ofipH m r 
It would generally be improper to make an order for security withou a on 


(JJ ^hnicd l>ui Shaik Lssa v Shaik Essr 
13 B 458 4G2 (1888) 

(2) Lcklia r Bhauna (ISOj) IS A 101 
105 ovcml ng Tliakur Da-is t Kuhori Lai 
(JSSJ) OA 164 fecc also Ahmed bm Sliaik 
LMat SbaikE^aa 13 B 468 (1888) 

(J) IJulri iNara n i feUeo Kocr (18S0) 1" 
1 A 1 3 1 a c 1' C CI2 014 [overruling 
JIuidri Bai V E. J I y Coy (1878) I A 


087 683 followclin&l fttiudmt Wift 


(oZlhasiKla. r 1 » iVar. 
;I^O)17IAO a-o. 17C610. 

, Ainrnossun{1830) 17 0 1 (P O 
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the appellant the opportunitj o{ contesting it ^Micrc such notice is given the 
appellant is not bound to appear Ho miy allow the opplication to be decided 
in his absence If he docs not appear and the order is not made m his presence, 
he must ha% c due notice of vt to constitute a demand The older duccting 
the appellant to furnish secuiitj mui>t be sened cither on him or on his aakil 
It Mould be unreasonable to hold that he uas in contempt or di obedience of an 
order wbicli had not been communicated to him (11 Conflicting opinions lia\e 
been cvpres'ied upon the question whether when the appellant has not given 
'ccuritj for costs, the respondent should apply specially to have the appeal 
rejected or whether it is sufficient for him to object at tho hearing of the appeal 
for non-compliance with the order (2) An appeal, though rejected, maj, on 
sufficient grounds, be restored (3) No appeal is given from an order for sccuritj 
for costs It has been held therefore, that it could not have been intended 
that the order for scciirltj which was un ippeal »blo might be questioned b) m 
appeal fiom tlio ict of the Court coiupuUoril^ done under tlic rule on sccuritj 
not being ^ivcn is ordered An order, therefori rejecting an ippeil iimlcr this 
ruU Is not II decree and i« not appeal ible is such (4) nor is an order (3) 

11 (1) Tlio Appellate Ooiuf, ajtcr sending foi the iccaid f»55fj 

P 0 ».rt 0 Jiimia .weal ‘t, ‘•‘'"''S 61 «» <0 <>0, ("K* nUci fixing a day 
without senJing notice to loi heating tbc appellant oi liJS pleadei and 
Lower Court hearing lum accoulmgly if he appeals on that 

day, may dtsmts^i the appeal ^Mthout sending notice to the Couit 
from nhosc decree the appeal is -preferred and without serving 
notice on the respondent or his pleader 

(2) If on the daj fixed or any other daj to which tho hearing 
may be adjourned the appellant does not appear uhen the appem 
IS called on for hearing, the Court may male an order that the appeal 
be dismissed 

(3) The dismissal of an appeal undci tins rule shall be noti- 
fied to the Court /ro»i whose decree the appeal is preferred 

Summary dismissal — Tins rule applies to appeaU admitted and regis 
tcred (0) A proceeding under this rule is to all mteots and purposes a trial (7) 


(1) luiimu t IXvA Rat 0 M 2WI 200 
(1082) 

(2) Vf all imuiad bbai t niiauji lojaii 2 
HoclH C U 01(1800), «an/ra ITialor Da» 
V KeslioriLal OA IGl lOG (188G) [oyrmil -d 


dteregarded. 

(3) BaUant b iigl* • I^'*'** * ' 

315(1880). scoJamnabalr 211 

„-0 5-9 (1897) 

(t) IxUar BUUU..18 \ 191.103 101 




1; B o\cmiliQ" Vnaj ul llaq t Kladiii 
Hudain S A 380 (18SJ) Fimi 1^0*1" « 
VtxlulLatif 30 1 143 (/ VS) 

(5) o \un 

(0) tulr I*rasa<l i liaijoalh IS V. 3G7 
(1093) in wbith Edge CJ aUo Lrld that 
there laii a power to aummaiily reject a 
mramrandani ol ai'peal Ixtore admis. ion vt 

none of tl e groun la mentioned m s«t 

(now loo) e\uled. 

("I ThaLur ol Masada r )\ idow of 11 aLur 
of\and«a.a 2 \ Rln «23(18V)) 
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and a judgmeufc and dcciee sltouM be drawn up in, the usual manner Jtias 
bcfit hold that m dismissing an appeal under this rule a District Judge is not 
rcheted from the necessity of wntnig a judgment, however short showing 
' the reasons therefor (I) But it is not 

*0 dratr up decrees under this rtde (2) 
^iim me ,^UuiiaDa(l Digh Uourt has lidd that it is not obligatory upon thelower 
Appellate Court to write a judgment m auoh cases (3) But a Pull Bench of tb? 
Bombay High Cotut Ijas recent!) held that a lower Appellate Court must wn(e 
Its judgment (as provided by Bombay Cm! Circular 61), ivhen it di'niisses an 
.ippeal under this ride (4} The order ol dismissal under this rule is a deens 
aiicl not merely n refusal to entertain the appeal, and so far as it la a final 
adjudication there is no distinction between an appeal which is dism!''<ed iindfr 
this rule and an appeal dismissed after full hearing (5) "UTiere an appe il w 
dismissed under this rule, the effect o£ the dismissal is to affirm the dewfc 
appealed against, which becomes merged m the decree ol disnii®'^al of the 
Appellate Court ^VTien, therefore, an appeal has been dismissed under this 
ride, the Court which made the decree appealed ayamst iss no jurisdiction to 
renew Its judgment or decree (6) 


552] 12 (1) Unlosa tbe Appellate Conit dismisses tbe appwl 

Such dav shaii be ftsed with icferenco to the ciineat 
bubinebs of the Court, the place of residence of the icspojidcBb 
and the time necessary for the service of the notice of appeal, bo 
as to allow the respondent sufficient time to apliear and answer 
the appeal on such day. 

It is not competent to a Ourt of Appt,il to restrict the ground or groual* 
upon which the appeal heard imdcr this rule to be nduiittcd fmallj' (7) 


5501 13. (/) Where the appeal is tiof dismissed under ruk 

the Appellate Court shall send notice 01 the 
if appeal to the Couifc from whose decree the 
appeal is preferred 


Appellate Court to ] 
notice to Court whose 
cree appealedi fiom 


(1) Puttappa t Ycllappa, 5 JJoiii 1* R 
2JJ (1003), Eaiiu ZXka « Itrojo H»th 
Sajkw, 25 a 97 (1897), ItoyiU B«feU t 
Linga RciliU, 3 'll 1(1881), lULha! CbuO* r 
r<.waci j Satia'Ira Deb Jlai. f? C I* J 318 
(1900}, Rachi Dvesii Uala Das 73(3 TT N 
1031 (1909) 

(2) Dma &un<lan lliu i Bmdu Ua^buu, 
21 0 7S& 

(3) Sarnmllasan, rcnn.JOA 319(1908). 
lanaji Hagdo v ShauXar, 30 B 116(1011) 

11} Ifaamaat r Aiinait 37 

D 'll! t’ R (1913), o\trrubug ranaji lAigdo 


r SUbW, 30 31 no (19U) 

(5) Vin% S<in<lv, i>o>i V 
(binpdhrarn.JlC 769(1807), * 
t Yajir. SI 11 SIH vpliU , ‘is ntll 

Ibv longer casi., Uea\ 'tvillk U>c question <l 
luucndiuent of tin. ik«TC,5 Xlna latUr 
Las bcea dijscntotl (rom to R' * *" 


ibmMl llusssTO, SO V 2y0 (1998), 

(C) Ptary Jlohan JlnUjcrjvc i il< betiu 
^.ll,5U,ma,lC i, J 1. ">«' *» 

^atnappat Bhariwa, 3UB ^L’! *^1. py., 
(7) Lutlu t. bn Ham. 15 ^ " 

1911). J1 C Ia 0. UO 
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(^) Where the appeal is from the decree of a Court, the 
records of which are not deposited in the Appellate Court, 
Transmission of papers Court rcceivmg such notice shall send 

to Appellate Court ^\lth all practicable despatch all material 

papers m the suit, or such papers as may be specially called for 
by the Appellate Court 

{3) Either party may apply in writing to the Court from 
coplB ol chiMls In "hose decree the appeal IS pre/errd, specifying 
Court whose decree *p- any of the papers m such Court of which he 
pealed /rom requires copies to be made , and copies of 

such papers shall be made at the expense of, and giien to. the 
applicant. 

Hecords. — If there la anj part 0 / the record mt «e/it Hp tiliicJi the appelJjut 
wishes to bring before the Appellate Court, it w Ins <lutj to ash the Court to 
send for it before the day of trial (1) 


14. ( 1 ) Notice o( the day fixed midu rule I shall bo affixed t* sss] 
tlie Appellate Oiurt-boiisc, and a like 
ot notice ol day lor hear- notice slialj bc sent by the Appellate Couit to 
ing appeal. Court from whose decree the appeal is 

preferred, and shall bc served on the respondent or on his pleader 
in the Appellate Court in the manner provided for the service on 
a defendant of a summons to appear and answer , and all the 
'provisions applicable to such summons, and to proceedings with 
reference to the servnee thereof, shall apply to the semco of 
such notice 

(2) Instead of sending the notice to the Court from whose 
Atpeilut. Curt mw “PP"'' "> Referred, tlio Appellat* 

lueii cause notice to be Court may itself cause the notice to bc serv ed 
on the respondent or his pleader under the 
^iroiisions abov’c referred to 


15. The notice to the respondent shall declare tliat, if lie [* ^54] 

„ . . , does not appeal m the Appellate Couit on 

Contents ol notice .1 ] ^ i* 1 1.1 ^ i n i 1 i 

the da> *50 fixed the appeal will bc he ird 

ex ‘}Hirte. 


Pn<eJuTe on I earn ; 


16 (;) 
Right to begin 


On the dav fixed or on anv olhei di\ to w]i I 
the heating luav be ttd}ournc<l, ilii appi’’ 
shall bc heanl m siipjwrt of tin .ipp 


(I) LuV'b Vh^^vJagirr Joranut Kliati, 11 W J (] 
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(5) riie Colut shall then, if it do&s not dismiss the appeal 
at once, hear the lespondent against the appeal, and in such case 
the appellant shall be entitled to reply. 


Hearing —The rtJe s&ys *' on the da> fixed,” but llio liearm" of tLe appeal 
before the day fixed, if the pleaders of both patties are present and argue the 
case, IS not such a defect in procedure as renders interference m special appeal 
necessary (1) If it appears that the tulea of Court relating to appeals have not 
been complied with, and no adeguatc excuse is offered, the appeal may be 
dismissed (2) 


36] 17. (1) Where on the day fixed, or on any other day to 

Dismissal of appeaUor which the hearing may be adjouined, the 
appellant's default. appellant does not appear when the appeal is 

called on for Jiearmg, the Court may mahe an order that the appeal 
be dismissed 

(2) IFhere the appellant appears and the lespondent docs 
Hearing appeal ix parie not appeal > the appeal shall be heard ex pai te 


“ Where on the day fixed,” etc —A paity seeking to put m motion tlu 
Btimgent provisions of this rule is bound to show very distinctly that the pto 
cedure under it has been strictly complied with, and that the appellant did 
not make his appearance on the day to which the case was adjourned IMicu 
he 18 unable to show that, or that the appellant below bad any notice that his 
appeal was to have been heard on the day on which the Judge disposed of it 
the appeal cannot be dismissed under this rule (3) lYlerc a Xower Appellate 
Court, after eleven months’ delay and without fixing any time for disposing of 
an appeal, dismissed it for default, the High Court set aside the order and ro 
inanded the case (4) If an appeal is called on without any day having becu 
fixed for hearing and the appellant is absent, lits absence is not a default which 
renders liis appeal liable to be dismissed (5) It should appear on the iccon 
that a day had been fixed for the hearing of the appeal, and that thereupon to 
default ]iad followed (6) But if an appeal is taken up before tiie appomf 
day and is allowed to proceed to a hearing in the presence of the pleaders 0 
the parties and is argued by them, there is no defect w the procedure (7) 

” Appear ” — -The former section (556) ran “ docs not ouend %n person or ty 
Ins pleader ” But the word ” attend ” iras held to be practically synonjinoU'- 
with “ appear ” ( 8 ) The present wording therefore effects no alteration m 1 


(1) Hukunruumssa I Bibeo MucWooinun 
1 R J4G (1864) 

(2) Bhungi Girdhar i Morgan, 3 B H 
C r. O C J 03(1800) 

(3) Shib Clmnder v AUa I Monee (1806) 
C \V R Mu 22 

(4) Soo Ibunonct V Gooroopereaud (I8C4) 
W R 170 


(6) Huro Chualcr t lUm Cooraar (180C)i 
2W R 254 

(6) Ib 

(7) Hukumuumssa r Ribce tfuckdoomufl 

(ISW), i \Y R 

(8) Sattshi Aharalrosad 34 0.403 40S, 
417, F B , 6 t , 11 0 11 y 
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scii'iC, Ulicrc tliero lias been no ‘appcatnnce tlic rulu applies But wlicu 
there has been an “appearance it does not(l) The question ho^\e^e^, hat. 
nrisen as to i\liat constitutes an appearance uitliin the meaning of the rule 
Appearance ” has 8e^cral meanings, and these must be understood in reference 
to the particular subject to >\hic]i it relates, and the purpose or end to be ansii cred 
b} the appearance has an important bearing m determinmg what is sufficient 
to constitute an appearance m a particular ca«e A Full Bench of the Calcutta 
High Court (2) has recently ruled that an application h\ counsel or pleader 
^%ho 13 instructed only to nppl) for an adjournment, which is refused is not an 
‘ appearance,” and that when in such circumstance an appeal is dismissed 
the disnu «al is one for defaidt under this rule cutitlmg the appellant to apply 
for re admission under r 19 The decisions are not altogether uniform but the 
balance of authorit} 10 the Bomba} (3) and ^Vllahabad (4) High Courts is m 
fnourof the «ame \uew, which has also been taken bj the Punjab Chief Court (5) 
TOiere, howe^ er a pleader for tlic appellant appeared and asked for an adjourn 
ment but did not withdraw from the case, merelj urging that the records w ere 
m possession of his leader who was absent and that he could not argue the 
appeal, but the application for adjournment was not granted it was held by the 
Madras High Court that it iras open to the Court to refuse the adjournment 
but that if it did ao it was bound to write a judgment and dispose of the appeal, 
and could not dismi'^s it for default (6) But the Madras High Court has recently 
held that where the pleader was instructed onlj to applj for an adjotimmcnt 
snd was not did} instructed and able to answer a!) material questions relating 
to the suit, nor accompanied byanj one able to answer such questions there was 
no appearance bj the defendant (7) IMien the appellant and his pleaders, 
w ere present when the appeal was called on for hearing and one of the pleaders 
addressed the Court, but soon after the commemement of In* argument went 
to another Court and did not return md the other pleader refused to addre « 
the Court the oppeil it was held should be dismi««cd but not for default (8) 
If the appellant m a case remanded to the Lower Appellite Court does not put 
in an appearance and takes no steps to produce ciidencc tlic Lower Appellitc 
Court may dismiss the appeal foe default (9) \Miere there wen, two appe K 


(1) Pat lU arc Tarkatt t t cUur Krtshiun 
20 'L 267 (I'lOi) [pleaJer appcaretl — asVel 
for adjournment but <1 d not withdra*} 


I 200 (ISO") Soonder Lai r Coor Prasaii 
"3 B 4It (I*''’"), rosira Para Chanlr* i 
Madba^,10B 23 (l«'»l) 

(l) Lalta Prasa I r \and Ki I ofr, \ 
GT (1*'*^), Hira l>ai 1 Htr» l-.al ” V »,3S 
(ISV,). 1 amtabal e Itau^bar S A III 


(ISSO) Shankar Dat i Uadi a KruLna .0 
A I9>(I89 JlaBirincd bj P C w 23 k. 2-0 
(ItW*)] Baldeo Pra.'a<l ( Kunwar lUha lur 
3 > A. IOj (1912) 

(5) Gurlat S ngh i y>ha biOel ' 1 L. 
I 09.1 (19<») 

(f) Eatinharu larkatt ( I Uur Kriahnan 
lioi ) 2i> 'L 2," Lliixanji Lai r Kundai 
Lai (l‘i‘3) V. 29t act. aL,u 'latuli r 
Abara (I<iu ) 31 C 4U3 EM 
( ) \cakatarama r \atarajs 21 3L L. d 
2Jj(l9l2) 

(•*) Jawahir r DlLi n^li (1 '“'>jJ IS A 

11** 

(9) Tnl ke Cbusi r r luLLJ CLuad r 
(I«’3) 21 l\ P- (k^. 
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by tliG Same appellant before tlie Court and lie was sununoaed to gl^ e evidence 
in one of them but failed to attend judgment, it wag held could not be given 
against him for default la the other appeal (1) 


"Be dismissed ’’—The Court m tie absence of the appellant on the da) 
fixed for hearing should dismiss the appeal and not reverse the judgment of 
the lower Court (2) If a Judge instead of diamissmg the appeal for non 
appearance of fie appellant m person or by pleader, goes into the merits of 
the case and gives judgment against the appellant the appeal must he considered 
ns dismissed for default of the appellant m appearing , and an application for 
re admission and re hearmg of the appeal cannot be treated as one for review 
ft IS improper to consider or decide upon the merits of a case when the Judge 


re admission of the appeal (4) The amended rule now says the Comt maj niaic 
nn order of dismissal The former section ran “-shall be dismissed (5) 

Appeal — An order dwmissmg an appeal from a decree for defaiiit (0) oz 
dismissing objections to the execution of a decree for default (7) formerly 
held to bo a decree withm the meaning of sect 2 of the last Code and thus oppc^l 
able But tliat section now excludes orders of dismissal for default from the 
categoT} of a decree (8) A partj may apply for re admission under r 19 and 
from this there la an appeal under 0 XLTII post 

Delivery of paper books —In appeals to the High Court from its original 
juiisdiction 1 ! the appellant does not deliver the picscribcd number of paper 
boohs within the prescribed tune the respondent or his attorney maj wth the 
leave of the Court or a Judge prepare and deliver such paper bool or he maj 
apply on notice to the appellant to have tlie appeal dismissed for vant of 
prosecution or for such other order as he may be advised If no application 


fU -Arunacliclla v VencfltachpJIa (J8 0) S 
M. H C R 263 

(2) Munckaram v Roop Narain (1862) 
Harsli 5 But see £Iat>aUDaiiiooithy t 
Mun cipal Council of Triuchinopoly 3l M 
157 (1007) 

(5) jSfolieah Chundvr t Thatoor Pass 
(1873) 20W r 425 420 [approrciImSatisli 
Cliandra Makerjeo t A1 ara Prasad 34 C 
403 414 (1907)) Buldco Josser v Syul 
Ahmed (1871) 15 W R. 143 Ivanahai Bal 
V NaubatBJiClBSI) 3A 610 

(4) Zainab Begam i ilanawar Husain 
(1886) 8 A 277, 2"8 

(6) Murvjga Chetty i Rajasam 2251-IfcJ 
28 i (1012) 

(6) Radi a Kath t Chandi Charan (1003) 
So C 600 (I B ) Prina p J , disst.nl ng ov r 
nd 1 g Jngirnatht Uu 11 an (I80 j) 2JU1I5 


417, Anwar Ah t Jaffer Ah (1806) 23 C 
837 8CC also Ram Chandra r 5facUisv(I891) 
16 B 23 Haasingji i dfehta 
(1891) 19 E 307 In Mamab A1 v ^d^al 
Chand (1893) IS A 359 tho AUal nbad H gJ 
Court has held that auch an orlcr w not a 


387, Gdkinsoat Subratuama - 

2-1 see also the cases ciUd m Ra'tha' 
t» Qiandi Chorau eupra 

(7) Lai ^8ra}o i Nahcmed RafuuU 
(1900) 2SCS1 

(8) Rukmininiayi t piran Chandra 41 

0 341 (1919) 10CL.J331 Io5Iflwci>n 

PirVitit TuNi Ivocri ISCLJ l.-itl'l ) 
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I 0 undo the else will be sot down in the next pcrcmptoiy lists of appeals from 
tl e original si lo and be di^po'SKl of bj the Court as it inaj think fit (1) 

18 ^Yhere on the day fixed, or on any other day to which fs 557] 
Dismissal ol appeal thc hcanng may be adjourned, it IS found that 

where notice not served j^oticc to thc respondent has not been 

lants failure to deposit sened m consequence of the failure of thc 
appellant to deposit, within the period fixed 
the sum required to defray the cost of serving the notice the 
Court may male an order that thc appeal be dismissed 

Provided that no such order shall be made although the 
notice has not been served upon thc respondent, if on any such 
da) thc respondent appears uhen the appeal is called on for 
hearing 

Deposit — V period must be fixed by the Court for tlic deposit unless 
i time has been fixed the suit cannot be dismissed on thc giound of failure to 
deposit (J) A part) has been 1 eld not excused for onus«ion to deposit b} tl e 
fict of the duty having been committed to an ignorant lurpurda who failed to 
perform it (3) An appeal should not be dismvsetl for default merely because 
the appellant has failed to explain satisfactorily why the iahhana was not 
deposited witlim thc pcriotl fixed bj thc Court mthout asceifammg whetj cr 
there was ample time after 1 1 c deposit to serve the notices upon the respondents (4) 

If tlie fees for the service of t! e notice of appeal on the respondent arc deposited 
but tl e notice to be served as required bj tl e Circular Order of tl c Hi«l Court 
IS not filed tl c appeal cannot be dismissed unlcr t! is rule ( 0 ) 

19 IVJiere an appeal ts dismissed under rule 11 sub [ssssi 
Re-admission of appeal rule { ) or rule I or rule is the appellant 

dismissed for default nia) appl) to the Appellate Court for the 

re admission of the appeal, and iihere it ts proved that he 
was prevented by an) sufficient cause from appearing when the 
appeal was called on for heanng or from depositing thc sum so 
required, the Court shall re admit thc appeal on such terms as 
to costs or otlicrwise as it thml s fit 

* The appellant. — Tl is rule provides tl at vn appillant \\1 o e appeal 
has been di«mis««l for wvi t of prosecution ui ler tl e circumstances mentioned 
iiuv appb ndmi ion of lie appeal but notl mg is 'aid in it as to 

re heuing tl 0 ca c upon the application of tic respondent against wJom an 
CT j^rlr decree 1 as \ cen pa«se»l anl a lesponlcnt again t wl om such a decree 

I amis r « Rulesand Oedee* 4p|irl jee II 11 It 11 
htc'' left les m If Ch MI r ti l p "o (I) Cl an ira r KaLprasann*. C ..Jo 
(s) I r»1 s Ice I all e I ml Vs Pet'ha 1 (Ins) 

II W r (5) Col VUV-ooK^l , VUlul JulUr ]C 

(1) PranO t» lerRov r Japecs«ar Vt - Vet C W \ 4«.s(l<»l ) 1 C I J Cs3 
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lias been pis«ed cannot apph lor re henring under this rule (1) 
tlie remedy lies under r 21 


FxB4r ScacD 
0 41, r 19 

In such ca«e5 


“To the Appellate Court*— The application must be made to tlie Court 
(Tismi smg the appeal (2) If an appeal is referred bj a District Judge to an 
assistant Judge for trial under sent 17 of the Bombaa Cinl Courts Act (Act 
XIV of 1869), and the Assistant Judge di mi 'es the appeal for default, the 
application for re admission of the appeal should be made to him and not 
to the DMrict Judge and his order refusmg to re admit the appeal is not subject 
to reversal or rea lev by the Dwtriet Judge (3) As to limitation in rase of such 
an application, «ee case cited (4) 

“ Prevented ” — This and fht kindred proMsion m 0 IX r 13 mean that 
the application maa be based upon any ground which would be a just and proper 
one for granting the application, and not that the application can be ba«ed 
upon one ground onlj , a iz that the applicant was prea ented bv sufficient cau«e 
from appearing The affirmative provisions of the Code that a phmtiff or 
appellant ma} proae that ho was “prevented br sufficient cause ’ from appearing 
or attending when his suit or appeal uas c'*lled on and dismissed do not implv 
tho negative nameh, that an application for restoration cannot be gnntetl 
unle s “ Bufliciont cause (m this sense) is shown (y) It has been recently held 
that a Court has power to restore an appeal dumisscd for default e\cn the 
appellant is not able to prove that he was prevented bj a sufficient cause from 
appearing and that the Court is not bound to restore on appeal m e^er) ca«c 
a\here the non appearance is due to the pleader’s negligence but maj in it« 
di cretion Icaa e him to his remedy against thepleider by an action for damages (C) 
The Court is bound to see whether the reasoi^ set forth m the application for 
the re admi-sion of the appeal are satisfactory or not Thus, where the I«ower 
jippellate Court refused an application for re-admission merely bccawc the 
appellant had not conformed to a rule which he bad pa'sed that two pleade^ 
sliould be engaged in every appeal, the High Court sent back the case to the 
Judge to consider whether a good ground had been shown for the re admission 
of the appeal (7) The reasons /or rejecting the application should be stat { J ^ 
^Vhen an appeal was transferred from the file of one Court to another, no no ice 
of the transfer having been given to the appellant ba the pleaders in the case 
and the appeal wis dismissed m his absence, held that sufficient groun or 
his absence had been made out (9) Wiaf however is “ sufficient cau'c m i- 
be decided m each case according to its oarn peculuir circumstances 
“ From appearing MTiether the application js made for 
under this rule or 0 I\ r 13 the «wne principle vill npph In l>otii ^ 


(1) Tara Chun 1 1 Aniind ClnmJer (ISCS) 
10 W R. 450 

{’) Kisto Tersad r Towio (ISM) W It 
315 

(3) sJalv! aram man e OoTind Joli 
rn 107(1800) 

(4) Illogs Ril'W r Hil-oc 31 C 

1 -0 (1903J 

( ) 'Somarva • siiillan a (1001) 2 M 


Jlajfwami 22^1 LJ 

j 

(7> Sliomael \li t TiisootKlian J** «» 
0(1S”1) nuroC3«ndori RamOxnar- 

V r r-vMisfV) 

(h) H ro Cl nn ter *• r«m C^mor 
(9) Mm nSlmBlir Pt «rn Pan h 

rul ^-0(1941) 
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the question is wlietlicr an appearance bj n counsel or pleader instructed to 
apply onlj for an adjournment la on “appeannee sritiun the meaning of the 
Code, and svhetlier in such a case the suit or appeal can be dismiosed for default 
The first question has been answered m the negatisc and the second in the 
aflirinativc (1) \Ylien an appeal is dismi«sed under such circumstances tlie 
order of disniis«al is for default, and the appellant is entitled to applj for re 
admission of the appeal under this rule (2) Where an appeal is dismissed bj a 
Divisional Bench of the Higli Court, for default m depositing the estimated costs 
of preparation of the paper book such a dismissal can be set aside bj reaicw 
Such a case is not one m whicli default aras made m appearing at the heating 
of the case if the record shows that the pleaders on both sides were m attendance 
and heard Under the Code there arc only two methods known to the law bj 
which a judgment and decree of a Divisional Bench of the High Court can be 
set aside in India These two methods are described m these provisions and 
those relating to rcatew ^\^lcrc it appears from the record that pleaders on 
both sides were m attendance and heard there Ins been no default m appearing 
at the hearing of the case, and therefore this rule w ill not appl> (3) 

Appeal — The Code allots an appeal from an order refusing to grant an 
application under this rule for the rcstontion of an appeal But it does not 
provide for on appeal from an order granting such an application {i) IVhen 
howc\er, the order dismissing an appeal is not one which con properlj be made 
under r 17 there is no appeal from an order refusing to re admit the appeal 
under this rule and the remedj m such a case is by lension Thus in a case 
when the appeal came on for hearing the appellant himself ani two pleaders 
on his bolialf were present in the Lower Appellate Court , one of the pleaders 
opened the case but m a short time was called awaj to attend to a case before 
another Court and the Lower Appellate Court waiting some little time for the 
pleoiler to return cilled upon the other pleader and the appelhnt to support 
the appeal and when each of them declar^ Ins innbilitj to do so dismi«'ed the 
appeal ‘ for the default of prosecution The then appelhnt applied for the 
restoration of the appeal which was refused on the p-ound that no sufficient 
cause was shown for the restoration The appellant appealed to the Ifi^h 
Court under this rule It was di«mi sed on the ground that the appeal m the 
Ijowcr Appellate Court ovas not di mi ««! for default but the appellant was 
allowed to fileanapplication for resi ion (») Wlienannpphcationforrestoration 


P«s (im*) St A tot Huro ( I un Irr r 
Ram CooR ar (18 s ) 2 U R S^t Shaikl 
aittoor RuliRanM»n(lRO") R. 3 1 

ft R«Rie«tier DuU r LootfuftOL'^a (JR'V) a 

\\ It. Mas. 110 Kytno r Hurrtlut 

(iv S) 10 M It. icn 

(o) J«sr»liir r Dili ‘'ins < I 

A 119 foe meanin- of th^ «onl default 
■re r M »r» Pr»«»d 3t t ons, and 

nnlestor t” b it sre RuMih) Mis^r r fcved 
Ahmed 15 M R M3 (tS'l) RhiVrvlrs r 
KonooPam l-f fir t ftSs-") 


(1) 9ati.«h r Mara Prosa 1 (lOO") 31 ( 
lOlirfFB) ic llGMNSJ'l 5C 
j o^- ^ Cooke « Equitoble Coal C« 
{190(} S a M N C-’l ««> also the raira 
cited in notes to r J" 

{’) Saliah t AUora IVa-sad tapra oter 
ru! ng M ataon & Co. « Anab c* Dasi (IS***!) 
4 C M N S37, a.c S'C '.I 

(3) Fat mnnnisaa «■ IVoki Pi r»! a I ( Isni ) 

StC.3oO 3ol(r B). a c.lC ^ 
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IS midc the applicant must produce all liis evidence m support of it before 
the Court to which it is made If he does not do so and tlie application is refused, 
he cannot, on appeal from the order dismissing his application, supplement 1 ih 
evidence (1) 


20. Where it appears to the Court at the hearing that 
_ ^ . any peisou who was a party to the suit in 

ing ° aS °diect*'pcrson 3 the Court from whose decree the appeal is 
appearing interested to be ef erred, hut who has not been made a party 

ma e respondents. appeal, is interested in the result of the 

appeal, the Court may adjourn the hearing to a future day to he 
fixed by the Court and direct that such person be made a 
respondent 

Adding respondent — The power of the Court to act under this rule is 
only limited in two respects, first, tlje person whom the Court maj add rau=t 
have been a part) to the suit, and secondly, he must be a person mtereste m 
the result of the appeal There is no period of lunitation specified m the nui i 
tion Act, for the action of the Court m that matter (2) The pirty addet iuu« 
be interested m the result of the appeal Whether this be so must be deteinuae 
in each case on its facts (3) In a suit for contribution the first Court 8^^ 
decree agamst one of tlie defendants and dismis'ied it agaiMt the o , 

appeal by the defendant against whom the decree iras passed, the ower app 
Court havmg at the hcarmg of the appeal, found that the de en an s 
whom the suit was dismissed were not made parties to the appea » 
interested m the result of tlic appeal directed tliat they ■should be ma e p 
and they entered appearance m accordance with the order m e , . 
there was notlimg wrong in the lower appeal Courts makmg ^ 

and pa'smg a decree against them (4) An Appellate Court is compe .^1, 

a person a respondent who m the original suit was arrayed ou sf^ninst 

the appellant (5) In a suit lor contribution where tliere was » defendant 

defendants Nos 1 and 3 separalelj, and the suit was di°nu'se< v nlninfiff 
No 2 on appeal b> defendant No 1 there being no appedjr^«^^^ 

from avaUiUg himself of T'''' 
law, by introducing for him other I 
dents fhau those included m tt'" ' 
random of apiM^al dofon^nts 
whom tho suit MOs ° . Psls 

made respondents niso oir 

\eerabatlran 3131 „ n \ 

78 86 . Xonaffipi i r SokksI n-. ( 


(1) atuzaffar All t Ivedarnath, 20 A 266 
(189S) 

(2) Bindeshriv Ganga Saraii(1892), 14 A 
154, Girish Cliundcr Laluri t Sa8i,a3C329 
337 (1905) 

(3) See « g Bishun Churn t Jagendranath 
(1893), 26 C 114 121, Amlook Chand t 
Sarat, 1C C W N 49 (1911) , 38 C 913 

(4) Upcnlra Lai Jlukerjee * Cirindia 
(189S) 25 C 505, 6f8 r c 2 C W N 42S 
Hup Jan Bibcc i Abdul Kader (1901) 8 
W ^ 400 ■>00 (F B ) (Us from Anna Pam 
I IlalkiRhen (1883) f> A 2 r 6 . nbere it wa« 
hel I that inaRinueh as s 6o9 «li I not rmpowir 
nil Appellate C iirt virtualli to make an 
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(lefeudnnt No 2 ini.'ht, it was hold, bo midc i rcspomlcnt (1) The Allahabad 
High Court Ins held that tlie proMsions of the former section did not apply to 
second appeals, and that a second Appellate Court could not add a patty os a 
respondent unless that part} ^vas a partj to the appeal below, and this not 
withstanding that he was a part'^ to the suit in the Court of first instance , (2) 
but the opposite mow has been held by the Madras High Court, and according 
to the ruling of that High Court, it is competent for the second Appellate Court to 
odd parties who were defendants in the Court of first instance, though not joined 
as respondents in the Lower Appellate Court (3) This rule applies onlj to cases 
where at the licaring of tlic appeal the Court is satisfieil that a person who was 
a partj to the suit in the Court from whose decree the appeal is preferred, but 
who has not been made a part}' to the appeal is interested in the result of the 
appeal (4) 

21. Whete an Appeal is heard ex parfe'and judgment is I* seoi 

_ . , „ 'pronounced against the respondent, ho may 

Re-hearlng on appU- ^ xi » ii x •* x x t xi 

cation ot respondent to the Appellate Court to re-hear the 

decrM^nTde ” ” appeal , and, it hc satisfies the Court that 

“ ‘ the notice was not duly served or that he ^\a8 

prevented hy sufhcicnt cause irom appearing tihen the appeal 
was called on for hearing, the Court shall re liear tho appeal on 
such terms as to costs or othcntisc as it tlnnhs fit to impose 
upon him. 

Reheating of appeal — \ttcr on apped is Clod the power to set aside the 
original decree on an application under bCct 108 (now 0 IX r 13) is Nested 
in tho Appellate Court This power i$ distinct from tlie power to set aside on 
cx parte appellate decree conferred by the present rule which onh enables 
the Court to direct the appeal from the original decree to be reliexrd tlius 
temporarilj restoring the original deertefS) No nppe.il bes to the High Onirt 
under sect 153 of the Bengal Teaancj Act from an order refusing to hear an 
application under this rule to liaae an appeal from a decree in a rent suit 
\alucd less than Bs 100 reheard in the pre«pnce of the respnnd>-nt (0) An 
applw'vtvc.’a to reheaT the apyeal » wu applwatwwx s-vut 

22 (i) Any respondent, tliough lie maj not have appealed [« set | 

from an) part of the decree, nia) not onh 
dent’may*Sjeetto^e«te support the decree on anv of the grounds 
as If he had preferred decided .Against liim III the Court below, but 
separate appeal. take AiiN cross-ohjcction to tlie dec re( uiiidi 


(1) Rup J«n Bibcc t Abdul K«<lir (1004) (5) MnLara IShatU i SuUi>a 1 

hC n K I'v.wo M. rai (looT) , * c.jtu 1...1 i 

(2) Chunnir UU Pam (IS^S) 15 \ 5,h (C) Kamed M.. JJ. • \«l. N 

(N) Pava Matathil r Ko^»mcl Nmina 19 C L. J 310(1.14) 

(IS( ,) IJ 'I 151 I'a n lb , and A <' i 

(4) llhina 1 out r lU^ralt 4(» C IT* rTiuin 25 4 14' . « W , 

nuj) 
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lio could have taken by way of appeal, provided lie has filed such 
objection in tbe Appellate Court within one month from the date 
of service on him or his pleader of notice of the day fi^ccd for hearing 
the appeal, or withm such further tune as the Appellate Court 
may see fit to allow. 

{S) Such cross-objection shall be in the form of a memo 
Form o! objecim and and thc provisions of ) ule 1, so far 

provisions appiicaiiie as they relate to tne form and contents of the 
memorandum of appeal, shall apply thereto. 

(d) Unless the respondent files with thc objection a wntten 
acknowledgment from the farly iclio may he ajfected hy such 
objection or Ins pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be 6er\ed, as soon as rosy 
be after the fihng of the objection, on such Yaity or Ins pleader 
at the expense ot the respondent. 

(4) WlicrCy in any case in which any respondent has under this 

rule filed a memorandum of ohjeclion, the oiujinal appeal is mth- 
dinibn 0 ) IS dismissed Joi default, the objection so filed may tiei ei 
theless he heard and detei mined after such notice to the other parncs 
as thc Court thinks Jit n 4 a 

(5) The provisions relating to pauper appeals shall, so lar a 
they can bo made apphcable, apply to an objection under ti 
rule. 


Scope of rule— In this rule two chases of ensea hap f ® .Lneo 

under it a respondent nia> , fiisllj , support the decree of the Court of lus 
upon grounds which may have been decided against him hy tha o n,rin" 
if a part of the decree is adverse to him he has the right to wjec a ® ^71, esc 
of the appeal to that part of the decree without filing n sepi^itc ^ 

two classes of cases arc not of an analogous character Cross-o j 
in thc nature of an appeal, a remedy which a respondent has 
which is partly unfavourable to lum(l) A respondent, when 
against him, cannot (unless lie has filed a cross appeal) be he 
the decree, and can only alter it by means ot a cross appeal ( / P 
be satisfied with the decree of thc Lower Couit, and may e _'’*o noncil , 
to stand ummpeachcd if his opponent docs not think it arresl 

but lie may not be willing to have the decree modified 01 a « . 

m favour of his opponent, without having the wliolo docreo s - ^ 
suppose a defendant sets up two defences to a claim orougtit . j ’ ^as 

the Lower Court determines m his favour as to one of tlicm 

(I) KaIy.»nSinsht Itahmii,23A 130.151 Cty of Bombay 8^720 B 

(1001) seoftboIUmjiwanMale ChftiwlM®!, Ilsghunatli Dwy aecremy 
lOA C8' COl, C02 (IPSS) , Jatiaitunnissa w 6N(l003), itrtJ seo IUn« 

TutfuiunMa (1835). 7 A COO 021, Tbskoor (IflIIJ.StA 32 , P„vniftndb'U' 

Dwsv f5opoehjUto(lS71) 5 W R 18. oml (i) 1 0 W N 12 

ns to njipcnl nnd cross o1 jrcfions HtMW tlrfi (13*10) £3 C >. * • • 
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to tlie other the plaintiil s claim XrouM l>c dwmis«ed The Ijower Court might 
be xrroiig ns to both defences, and ought to have decided m the defendant’s 
favour the defence which was decided against him, and iice icrsa If the plaintiff 
were to appeal and to rexerse the decision of the Lower Court upon the defence 
decreed in the defendant’s fax our it would he unjust not to nllow tlie defendant, 
if he could, to show that the Lower Court was xvrong m point of law in determining 
the other defence against him, for he might thereby be able to show that the 
Lower Court was substantiallj right in dismissing the plaintiff s suit, though 
xmng ns to the defence which barred it (1) He maj support the decree on the 
ground decided against him This reason applies to special appeals with as much 

held that the order of a Lower 
■ bx the respondent m that Court 

a decree passed m appeal withm 
the meaning of sect 584 of the last Code, xvhether it dealt with the grounds 
of appeal urged by the appellant or the objections taken by tlie respondent 
under sect 561(3) It was also held that sect 647 of the last Code made applicable 
to rexision petitions under sect 25 of the rroxmciil Small Cause Court Act, tlic 
procedure relating to appeals and consequenflj a memorandum of objections 
would ho in such rexision petitions (4) 

Decree entirely in favour of respondent— ^'Tiere a decree is cntirelj 
In fax our of a respondent it is not neccssaT> for him to file a notice of objection 
to tho decision on an) issuo found agamst bim Ke can sujiport the decree on 
the ground that that issue ought to have been decided m his fax our The 
Appellate Court ought to decide that issue or show in its judgment a reason for 
not doing en (5) And see ante 

“ Decided against him ” — If a point has not been decided m fax our of 
the respondent, it must for the purposes of the rule be taken to have been decided 
agamst him xnfhm its meaning It is not noccssat) to entitle a respondent to 
support a decree upon a particular ground that that ground ehould haxe been m 
cvpress terms decided against htm (0) llTiere a claim to set off was asserted m 
the respondent’s (defendant’s) written statement but no issue on the point w as 
raised, and no pronouncement on it xvas made b> the first Court and it w is 
not made the subject of an) cross objection nor was it urge<l before tie \ppellatc 
Court in argument , the former section was /<// to be no 1 ar to the Appollito 


(1) Tvoir < hoso r HilN (IS<j 2) 1 InU Jur 
2'’ 20 8 c , XIarsh 151, 163 , 1 lUy 350 " 
R. ^p. «i- 40 , an 1 M to Cotlc of iSjO »c« /« 
re 'liras llimmif R I* R., F n 4-9 411 

(2) lb , Larajan XiT'ar i I,aW R» 
\mmil 3 M It a It. 210 2'il (isrC) 

(3) Ganapatt c. Ritliaranis (fax'J fO Xf 
212, 211 

(4) Kriahna \iyanpar « A) [anairan^r 
17 M L J <‘2 (lt«*(l). 

( ) l,aK Couri ‘J inlar 1 JanVi llnbxt 
(Ifisl) 17 1 A ", 01 , e 17 ( •<« 

lUap-jir 11*1 ijifl-ss) laR 


(l) Shriah Omnder Ray t Jlimgri llevra, 
Oan N II 18(1001) Inllalekf Kanoil 
4 A 491 (Ihs2) It «aa irld on tie facU tiat 
tho matter was not dw-idod against tLo rr 
K|<oodrnt in Canga Rraaad • Oudailbar 
rraaad * A 0.»l C./1 (IbsO) tbo apfvlUnt 
to tie d^urt lost lis* ajiral m tim 

Ixiwrr Court ta ) there van no obi'S'tion 
Hi Kh n«|R)nd nU coul I 1 a\e taken bj way 
of spreal to tUi* Court aga n t tl>e <lrrrt« 
of tlie liower AplalUtr touil Si-e a< to 
thrs Ramat r Kama! s R ICs, 3*1 

(ISSI) 
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Cotttt'B luTOdirtion <0 deal ™th thcpowt, b«™,c t)„ t,A Court did uot du«l« 
the pamt adversely to the rcspoadwt It did not deal rvitt ,t, aad so the ca-t 
vas held to fall wiihia the operaUwi of sect SCO of the former Codcjl) 


Decree unfavorable to respondent-Tina rule goes tic respondeat 
(fie power of taking any objecUon to tie decree at tie licanng of an appeal 
will 1 he could late tolcen bj tray of appeal,® provided he las filed 0 notice 
of his ob)cotion vritiln the presenbed period TOero there is, as a matter of 
foot, an appeal to ho heard (and tie guestion whether the appeal would, ui law, 
Im or not docs not alleot the respondent's nght in such cases), at such heating 
the respondent is entitled to iare its ohjections to the dectec heard or deter 
mint'd (3) The Hiv gives r defeiid'Xnt the right fo file a cro«s ohjection Of this 
right he einnot be deprived merely because only one of tivo pHmtifii appealed 
instead of both (4) But the right of faLmg objections exists onlv in those 
cases m rrhich the party proposing lo file them might have appealed anil did 
not Thiw where, immediately upon the ili«mis«al of Ins appeal, thepIaujtiS 
filed objections in the defendant’s appeal 'cttmg up the very grounds upon 
uhich in hia own appeal he had asked for relief and been irfused it u'ls held 
that such ohjectiona oould not be entertained (fi) Where a decree is m fj'oar 
vl the respondent the Appellate Court ^ould not accept the fatts fenwi Ijn 
the first Court as mcontestablv proved, merely because no objection to the 
decree was filed bj the respondent under this rule The Appellate Court tihoold 
deal With the evidence in the case and find on it whether the ficts found b> Uie 
first Court were proved or not (0) The conscgucscc of the grant of a certificate 
under sect 48ofthcCit\ of Bombay improveweut Act (Boin Act IV oflSOSl 
is that there shaU bo an appeal to the Hich Court fjota the award or an> part 
of the award of the Special Collector under the Laud Acquisition Act fl of 1®?1) 
vnd this must mean that there shall be a xiaht of appeal, or to u«e the fiuguap 
of the Code that an appeal will lie to the High Court, and it folloirs that the 
te-hpondent will be entitled to object m nunner providctl b) this rul'^fi) 
iias been held that where a respondent to mi appeal fadwl to give the notice 
requ»m) Jt was cot open to the Appellate Court to grant any relief to that ip'ipon 
dent in a case where the gianiing of Puch relief was not neccssarifv mndenfi 


0) The Abmed&bad, etc. Spinning anU file objectwas te tUc dt’crco of ftw 
ircaTinp Oo t I akshtnl Shankar (IfiW), 30 Af ivrfiito Court rt«missins bis B^ipcaf, an i 
S 173, 1B9 beVl that »n«U ohjfctnu couM »">t t-o 

(2) See Ganga Praaait i Gaiadhar Frasai), ontertamM lat p CW) 
a A. 651, 651 (tSSO), ftiHl rotes to s !H5, (4) PAbaji Dbofidsbet i OiW-wfor of Suit 

“ IVho can appeal ” PcPMioe, 11 R 596 , COS 

(11 Kamat v Kamat (ISSl), 8 R 36S, 3:0 (61 Ranyi !>•« r Ajudkia rrasa i (W-l) 

TJio Judges <ijil not erprcan anj opinion aa to i5 A In IviiUiksda 

the •toiindfloss of the decision !n Gangs Fraaad natba, IMU\, 23 H 2J9, 231 (I . 

« Ga}ailharI’rafyid(18S0),2A.051,CM,aa»t ojiffloft was espressoi that the 
liatl no bearing on this case In the case in applied only ■»! etc a J arly hi 1 ^ 

2v ('ll boUipauies appeaJcilfromthedf'cteo appeal, hot who nntil forced nr mil «■< i’ 

of iho first Couit, and both the opponis Wire Court did nnl think fit to e*crc(sc if 

itismwscd hy l>i/i Tyjwcr Appellstc Ciiiirt ffj R*l«» U* •* 111110)1(13**11 13 1 

JTie iJainlifi t>^cn appealed to the IticU (71 Raghunath JHs t ‘H.n'farr « '* 

CiniK wliti-rupon llie d'-fendant want« I to (I'KI’l) £9 71 ’ill 
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to the relief granted to a part) aho had appealed , (1) but that the rule in no 
way p^e^ented an Appellate Court from upholding the decree of the Lower 
Court on an} ground which m law warranted such upholding, even though that 
ground ma} not ha\c been referred to, or disallowed in the Lower Court (2) 
The Appellate Court ought not, it was held, to rc\er«e the decision of the Lower 
Court where the respondent has made no objection to it Thus a plaintiff 
claimed a certain sum and avas awarded a less sum by the first Court lie 
then appealed on the ground that he should hate been awarded the full amount 
but the defendant did not object to the decree awirdmg the lesser amount 
The Appellate Court could not, it was held tc\er®e the first Court’s decree and 
dismiss altogether plamtifis suit (3) A\hen the defendant respondent does 
not appeal against or object to the amount awardai by the first Court to the 
plamtiS, It was held not open to the Appellate Court to reduce it (I) The ci.- 
tended powers which have been now gnen to Appellate Courts b} the ijewr 33 
of this Order are, howci cr to be noted m connection with these and smuUr cases 
*' To the decree ” — The decree alone is appealable there w no appeal 
from the judgment If a part} desires to haae formal effect gii cn to findings m n 
judgment h} the decree so as to allow of his filing objections under this rule he 
should apply to have the decree brought into oonfonnit} with the judgment (51 
Against whom cross objections may be filed —The question whether 
the right of a respondent to prefer cross objections is limited to urging them 
against the appellant or whether one respondent can prefer cross objections, 
against another respondent, has giaeu rise to some di«cus ion On the one 
hand, it may be said that the tight of urging cross objections on the part of 
the respondent ought to be Imuted to urging them os against tho c of his ad 
aeisaiies in the Court below, who arc dissati«Cod with the decree of that Court 
and who have preferred an appeal against the same and that other parties 
who haic not preferred any appeal agamst the decree of tlic Court below and 
against whom no appeal has been preferred ought to be left unaffected by the 
appeal except so fat as it may benefit tluin under the proiiMons of 0 \L1 r 4 
On the other hand it ma} he urged that ca^cs maa an c in which the appeal of 
some onl) of thi defendants or of the plaintiffs may open up matters which 
render it nicessar} for the ends of justice that the whole case pJiouJd be gone 
into and some of the respondents should be allowed the opportunity of urging 
cross objections agamst their corespondents \\hen this question came up 


(I) KuUiUada liUai 1 li<naiia11» PilUi 
(l''01) 2S 51 2.0, 233 In 1 up Jsun r 
\b<lul KaJir (tool) 31 C 043 tho quretton 
\ 1 ether on Al pcllatc Court eon pro rehef to 
a rcsj'ondent who h»a not given noti-c wos 
not eonaiJerecl, on t the judgment ot the luU 
Iknch m that case wos espreodj limitod to 
tlio ca$c «{ a Oiut for contribution. In tbc 
Cnt COSO \\ hile, GJ , observed that »oct Wl 
only opjlied wl ere o party had * right vl 
Ajixal but untJ foree«l or invited mto 
tiiirt did li I thirO. tit toeiertw it 

(J) llcx-viierofN UUmWI later Irgw 


wna 2S 'L 42" 435 (l'X)4J 

(3) IKm Chundcr « Ahmcil I m 
M arsh 332 

(4) NvanCliandroi Nara^sn 4D 

2<13 

(5) Jornailunni-aa r l.utfuniv$« 7 A. UlO. 
610 (l$'lo) Mohtnood, J however, being of 
opiuun that the eipreuion objection to tho 
d ■erce ” relcrred cot onlv to matters exi«ting 
on the faee of the decree, lut abo to those 
whu-h rl ould I are esi ted but did not exist 
there 
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before the CalcuttT, Hyh Court (1) it was decided tint as t geneial rule the n^lt 
of a respondent to urge oross-objectioiis siioald be imuted to Ins urguig tbm 
against tlte appellants , and it is only by nay of exception to this general rule 
tint one respondent may urge cross ohjeetjons as agiin^t the other respondents 
the exception holding good, among other cases, in those in which the appeal of 
some of the parties opens out questions which cannot be disposed of completely 
without matters being allowed to be opened up as between co respondents (3) 
Thus wliexe the Court of first instance decided a suit upon a ground common to 
all the defendants it was held it \wis competent for the Appellate Court, on the 
appeal of only one of the defendants, to modify or set aside m favour of all 
the defendants the decree of the liower Court, and the whole case was opened 
out m appeal, not only as between the plaintiff and the defendant who had 
appealed, but also as betireen the plaintiff and other defendants who had been 
made respondents apparently because they had not joined m the appeal It 
u IS held that the Appellate Court could not do complete justice between all 
tlio parties without opening up the whole case, and such an instance wus one 
of tho exceptional ca'^cs m which a respondent should be allowed to prefer 
objections as against his co respondents (3) It was also held hy the Eidns 
High Court that one icspondcnt can file a memorandum of objections against 
nnothei respondent <4) 

Court fees on cross objections —The objections under this rule hiyc 
to bo mado fay means of a doeuiucnt which has to be filed iwtiui one znoutli 
aftci servico of notice of the appeal, that is, on a date which is generally Jong 
prior to the dato of hearing Is that document chargeable uith coi^ fees nt 
the tune it is filed ? Under sect 4, Court Fees Act, it is uot so chargeable imC' 

It lb ft document of anv of the kinds specified m the first or second 
aonexed to the Act A memorandum of objections is not a document so spec 
m those schedules Such bemg the case, no fee is leviable on a mcnioran u 
of objections until the time of liearmg, and it is leviable under tho sperw p 
vision m sect 16 of the Court Fees Act (5) The Court cannot remit the s an p 
duty la such cases , (6) the proper order is lo dismiss the memoran um t" 
or without costs, at tlie discretion of the Court) (7) _ 


(!) Bssliun Churn Roy Chowdhury v 
Jogcmlranath Roy {180S) 26 C IH, 

followed in Shabiuddm i Deotnoorat 30 C 
CoS (lOOJ) 

(2) Bwhun Churn Koy v Jogcndranslh, 26 
L U4 121(189$}, ««d see AMuI ChsaJ <■ 
Mnhammadl'asih 2iSA 93(1005) .Upenden 
clift Lall Slukhcrjee i Oiriadraiislb ^loUicr 
jic 25 C CCS (1893) Sbabiruddm t 
l)tonioorat(l!)03) 30 C. G55 637,053, JimI i 
Noudan t Deo I^arain 16 C- W X 61- 
(1911), J5 C L. J 61 Xurscy Vlrjl t 
llaiTWon, 37B Cll (1913) 

(3) AUlul Ghani t Jlahammad f«ih 
(1905) 23 V flo, OT 03, (list Kallu i 
Vlanu (IJOO) 2J \ 03, anl pouiting 
uul tint tic tiancaiug iii fioiust^^a r 


Ufal™. 7 M -'15 ('?»'■ '™ 

upon tto profwioti^ of Att XH oI IS® 

the Ootlo of lSb2 ,miU 

(i) -Per Berwon aal JJ (U ' 

HIM H S N , , 

(6) Rcfercmoufidcr Court Ic^Aet.- 

21 20(1901), ^araya«r . 

if SN SI’’, lUhajiJIoUt paJaramB 
(1S9S) 1 B 75, 7!) wa U S^adurro t 
Cobmnion»(18T3) SHt 1^1 » 

(6) Bnjjesfuv-an t Curoo Churn f 

n a 735 fpai r<T ji 

(7) Kuciwasivjnia « ' j 

I-O (1903) . for cross ^ 

eee GoWiid I Rail* 1^ 

SOS (1910) 
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“Within one month ’’ — ^Tlus rule olIon*s n respondent to file a memo 
nudum 0 ! objections one month from the date oiMvliicii notice lins bicn 
served on timer on tis pleader The right so conferred is an nb«olutc ii^ht, and 
tliehcarmgof thcappcal cannot bondvanccil so as to defeat this provision An 
appeal cannot bo deflnitcl) posted until the Court has ascertained that notice 
of the app&d has been scraetl on the respondent, and a date should then bo 
fixed not less than one month from the date of ecnice (1) The Court ma) 
grant further time ^^^lethe^ it Mill do so tnll depend on tho particular facts 
proaed (2) Under this rule the Court has power to recenc a memorandum of 
cross -objections at an}’ time (3) 

Withdrawal of appeal (sub rale (4)) — Cross objections art, m the 
nature of an appeal, a reined} winch a respondent has against a decree parti} 
unfavourable to him, but the} were considered to so far differ from 11 cross appeal 
that the} depended on the hearing of the appeal, and could not be heard if the 
appeal was not heard Upon this mcw a number of (jucstions arose as to tlic 
effect of the inthdraw^l of an appeal before and after the commencciuont of 
tho hearing, and what constituted a beating upon the right to ha\o croxs 
objections heard and determined (4) The general result of these decisions 
may be stated to be that they mvoUxd a discussion of the meaning of the term 
hearing " that if the appeal was w ithdrawn before tho hcarmg ’ the rtspon 
dent could not ho heard upon his cross objections dependent ns tho} were on 
the appeal , but that if the hcarmg had begun uid tho Court had thus bciuiiic 
bcized of tho cross objections the respondent could not be deprived of Ins rtmed} 
because tho appellant choose to abandon Ins (3) The matter need not now bo 
further considered An appellant nn} of course witlidiaw Ins npjieil at aiij 
time up to its actual decision (6) But now under sub rule (4) m all cases of 
withdrawal the Court may proceed to determine the cross objections Where, 
howc%er, the decree is wholl} m favour of the respondent his right to contest 
an) of the conclusions m the first Court judgment is onl} for the purpose of 
supporting the decree, and if the appeal is withdrawn that purpose is fully 
secured because the decree is left standing and the right to dispute the conclusions 
111 the judgment is no longer of anj use to huu To withdraw the appeal m 
such a case cannot, as m the ca«c of cross objection^ deprive the re-'pomlent of 


(1) SuuUramt Annangsr, 13 ^1 -102 403 
(is-'X)) 

(2J lu bulkluan I Joc«ub Jan 14 U 111 
(IbOO) tlio Court ritu9i.d an csUius on 

(3) tiovinl t 1 adha 15 C. >\ N -05 
(I'JIO) 

(4) ''foKaljanSingUi Uahmu ,3 V 130, 
Hill'S)!). Jafar llasain I llaniit birerti 17 
A 6IS ramjuvani Chaiilmal 10 A 5S” 
1)02 (IPSS) [di.<mw«al of bj ^pal os birred by 
linutiUon], Kombl Achru r K<«hanni SI 
M 352 (I'*')') [liswiwil ( r tiUurp I 0 j In 
)Mrtic«]i Ban"!! Kant f r<«T«VMun.S3 

I nfr/iufr/i anr 

,c<-al«ol’ar«.liNir«ini W.l. latV .3 tt 


R 229(18 4) lUlia iuor Sinpli i llliugnaii 
Uasi 1 tgr*H < 1’ 23 Shina Cl iraii i 
KadhaKruto 14^^ 1 210(18*0) birblii 
llojalji I lU^)iunalli;i 10 11 11 C IC JJ* 
(IS'J) Uhouti Jaganiiith i Culln.tur of 
Kilt rivinvK-. D 1 S') 30 (1881), Maltab 
Ibjri lta-«an Mi H \ >)ol (Ivv ), VrciCata 
tatnanava r Kop] i 3 M 11 1. It. 3> 2 
(iMl'), I ai I IVnI a 1 r lILuruaa, 9 M ] 
S-SfiSts) 

(&) Sc(> Shankar l,al r Sarup, 31 V 40 

tmi) 

(0) KaKaa S nfU r lULuu, 23 A. I3t*, 
tst (twtf 
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anj remedy ■wh'ite\er (1) Bub rule (4) is tberefore limited to cross objections 
A question also arose as to whetUer, wien an appeal was abandoned, and the 
respondent could not proceed with his objections to the decree, he could file an 
appeal, after the expiry of tinae allowed for appeal by the Limitation Act, under 
sect 5 of that Act It was held that the mere fact that an appeal has been 
Withdrawn did not amount to “ suSlcient cause ” withm that section But 
each case had to be decided upon its own special circumstances If the Couit 
was satisfied in any case that there hid been ‘‘ sufficient cause for not pre entmg 
the appeal withm the prescribed time,” then it would allow the appeal to be 
admitted (2) Tor the reason given such a case is not likely to recur, as there is 
no noees'sity to file an appeal if the appeal coiers only tlie ground of the cro's 
objections which can now be determined when the appeal is abandoned 

1 23 Where the Court jrom whose decree an appeal is pre- 

Remanfl oi case by Ap- jerted has disposed of the suit upon a pre- 
peUateCourt. Iinunary point and the decree is reversed m 

appeal, the Appellate Court may, if it thinks fit, by order remand 
the ease, and may furthci direct what issue 01 issues shall he 
tiled in the case so remanded, and shall send a copy of its 
judgment and order to the Court from whose decree the appeal 
IS preferred^ with directions to re admit the suit under its ongmnl 
number in the register of civil suits, and proceed to deteinune 
the suit , and the evidence {if any) recorded duruig the ongmol 
trial shall, sub] ect to all ] ust exceptions, be evidence diumg the tnai 
after remand. 


HemaucL — Where the I*ower Court has taken c\ndence bufficienf/j to 
enable the Appellate Court in its view of the ca«B lo pronounce judcinent, Ibcn 
the latter Court must determme the case whether the Lower Court has or has 
not fixed the proper 1 sues In such case it hoa all the materials neccs«ar> 
to the exercise of its judgment, and if the proper issues h%ve not been 
it miy resettle the issues under r 24 Cases may, however, occur where le 
Owit baa Hit. siwJi matetvil , , 

The first case is where there has been no complete dctcrRii^'*t^on 0 t ic 
suit by' reason of tJio Courts cnooeons disposal of the case on n miiuarj 
pomt *’ Such an order of remand implies a reversal of the first jungmen ,(t> 
and xe opens the whole case,(4) and involves a second decision b) the 
Court, that is, the Court which firat disposed of the suit and no ot her ( ; » ^ 

A im. 

134 (1001) Ceert hsd refused _to 

(2) Hurgovimlfia t Jaclavahoo (1809) 23 
B 692. C95 

(3) Beo Ivcbul K,»licn v Jit Ambak 7 

W R 32fi (I8G7) and aiadhub CJiunder » AwusteP, J- i* n - l\m\ 

Ram l>val, 8 W R 303 (1807). where it was Putt t Shushw Jfone'', -1 U ‘ ’ 

pointed out that on Appellate Court could not f®) f'bn “ •' 

nfTrm <v dccwion regardiiii, one part of tho ahanhar, 19 U 303 (lb'll) 
claim nhcii it hail remanded the suVlantiTc 
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IS 'i complete reiinnd As already stated a complete remand mvoKes a reversal 
of the Gist judgment "Wlicrc the first Court disposes of the suit on two grounds 
only res judicata and limitation and on appeal its decision was upheld only 
on the first ground and the question of limitation was not gone into in second 
appeal the High Court reaersed the decision and remanded the case to the Lower 
Appellate Court to decide it on the merits Tins was held to leave the avhole 
case open to that Court and before it could rcaerse the first Court s decree and 
remand the case for a first decision it was bound to determine whether the 
fresh Court s decision on the question of limitation was right or avrong (1) It 
has been held tliat it is not a good ground for passmg an order of remand under 
this rule to say that the preliminary issue has been decided by the Court of 
first instance on a wTong mcw of the burden of proof unless the \ppcllatc Court 
finds that such decision was ^vIong (2) 

The nett case is when the Lower Court has omitted to try an issue or to 
determine a question of fact essential to the right decision of the case set up m 
the first Court and in consequence the evidence is insufficient (rr 25 2C) In 
such a case the decree is not set aside (3) The ease is retained undisposed 
of on the file of the Appellate Court The Lower Court is directed to take tlic 
additional evidence and to try on such evidence the issues remitted Wien 
It his done this it returns the additional evidence with its finding thereon to 
the Appellate Court which then bemg placed m a position to determmo the 
appeal pisses judgment (4) In this case there is what has been called a partial 
remand ^Vlierc the Court of first instance has considered the whole of the 
evidence before it and complctclj disposed of thcsuitonthc merits t)ie Appellate 
Court must itself finally determine the appeal and cinnot remand (5) but if 
it thinks tint the determination of anv pirticular que tion unnocessar) it miy 
make an order under r 25 post (0) 

The third case (which is not propcrij spcakmg a remand) easts vrherc 
the liOwer Court has determined the whole case and has not omitted to frame 
or determine anj issues but lias decided the case on msuffinent evidence (rr 27- 
29) In tins ca«c the Appellate Court itself takes the evidence or directs the 
Lower Court to do so and when such evidence is returned passes judgment in 
the appeal which os m the former case has meanwhile remained on its file 

An improper order of nmand is not necessinlj void but onlj illegal 
or irreguhr(7) Under the last Code an order under sect 5G2 was 


(1) Ram ng]i t Rahantrao 11 B 603 
(1SS“) 

(**) Ilabib ul Uh r LaHa Prasad St A 613 
(1012) 

(3) SoflMoVundLallr llurboUabh Naram 
I’C L. R. 330 13S(1SS2) 

(4) Wl' Cl uiH I^ll r Moh ji « ngh 
1 C W N 3»0(1SOV) 

(3) NarsinPsli KaliKwhore 1 C \V N 
XXIX (1610) MallLarjuBar Patbarrm 19 
VI 4 PanatisanVarr Ri Naval 

l“ll “33(16'>1) 1 amDav VlonJal r In 'ro- 

meni Dasi 3 C W \ 32>> and eeo 

Vrun up»m Cbctti r Japarr*^ Itamv iL 


411 (1903) 

(6) Ainbi a Churn Du r Kala O andra 
Du IOC R N 4“ 

(7) Vf rxa Jiirad Mi r IIoKarm II bop S 

tv R. "0 (IW) MchMh Chandra Vm r 
Jaourvi M a ilntlah 2S C S'lll/'i) eonji 
Clpda I^ r Iladutlah II A 3 (!6^') 
Ramc^Sur 8 nph r PHmhI n 8 c 1 12 A 

-10 (IV-I) TraJokja >I«h m Da r 
Prosanna Ghoar U C VV \ 3w) (1/^ ^ 
andaia tojTocnsbrtpv suLaip<^u< t an u al 
<irvkT<f rrmani appJsiirpaTcaO r < 
TraOx 12 C. 45 (le-vj) 

KonelailUmxa SCI J 
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appealable, (1) and a party might impeach the order of remand on appeal from 
the final decree (2) Under sect 578 (now s 99), however, no decision should 
be reversed unless it has afiected the merits of the case or the jurisdiction 
of the Court But jurisdiction in this section is used m its sti 2 ct sense, and 
does not mean the legal authority of a Court to do a certam thmg, viz to 
order a remand, and therefore m each case it had to he determmed whether 
the merits had been prejudicially affected (3) Under the present Code, how- 
ever, an appeal is given from an order under this rule (0 XLIII ), and under 
sect 105, if an appeal lies and the party docs not appeal, he cannot afterwards 
dispute the correctness of the order of remand 

"When a case 13 remanded the Lower Court should fix a Tcasonahlo date 
for the parties to appear and carry on the suit, (4) and if they do not appear 
the case should be dismissed (5) If they appear no fresh lalahUnama is neces 
sary (0) IVhen a case is remanded to a District Judge he should not transfer 
it to another officer (7) Costs of the Appellate Court can bo recovered only 
when the order of remand provides for them (8) If on the return of the case 
it appears that the remand order has not been cwicd out, the Court, m remanding 
Jt a second tune, should point out the msnner m ifhich the carrpng out oS the 
previous order seemed defective (9) If a party who is offered a remand elects 
to go on with the case as it stands, he is estopped from mipugnmg the decision 
on that point (10) Where a case was remanded to bo tried on the merits, the 
Court remanding considering it not barred, the Lower Court was held I'Tong 
m enteiing ogam into the question of limitation (11) For the Court cannot 


(1) S cl 28, and the appeal was not 
restricted by the sect 580 Dfahadev v 
Bagho, 7 B 202 (1883) , Oulam Husen v 
Sayad Blu-a S B 260, 261 (ISSi), Knit 
Mohaldar t Bamjan, 10 C 523 (1884) i 
Collector of Bijner t Jafac Ab, 3 A 18 
(1800) As to appeals, sec Lokl Mvhto t 
Agliorcc • Ajad, 5 C 1-12 (187*1), Ojiitri 
Shanl ar t Karima Ilibi, 10 A 413 (1893), 
Abralnm Khan r Tauunnessa 17 C 1G8 
(1889) Bhau Bala v Bapaji Bapuji 14 B 
14 (ISSD) Deolvzsben t Barwi 8 A J72 
(1836) , bohan Lai t Azizunnissa, 7 A 130 
(1884) , Jbanday Lai t Sarman J^I, 21 A, 
291 (1899), Partap Smgh f Karain Das, 10 
A 375 (3894), Bam P/osad v Saebi Da»si, 
60 W N 685(1902) , Mathura Nath Ghoso 
e Nobin Chandra, 24 C. 774 (1897) [no appeal 
from order under cL 16, sect 588], HasanAIi 
t Siraj Husain 10 A 2’‘2 (1894) 

(2) Savitri v Bamji, 14 B 232 {1889), 
P«amc8bur Singh t bhcodin Singh, 12 A 
510 (18«9), CTicda Lai t BaduUab, 11 A 
35(ISSS). Badniui Imrat.2A (’75(1841) 
nn 1 next CMe 

(3) Vlobenh Chan tra Da* i Jaininiillin 


MoUah, 23 C 324 (1900) , 8 c , 5 C. W N 
609, and coses there cited , Nowooune 
Mundal r Mookta Bibee,2W B 181 (1803), 
Nasurood lecn t Z,alJ JUobon ed, 10 4^ B 
234 (1870). Gunga Moneo t I’aiir Clmn ler, 
17 W R 465 (1872) 

(4) Haradhun Chuckerbutty t Prolai 
Naram Clicwdbury. 14 W B 401 (1970) 
Watson & Go « Kunhiji Bahntlnor, 9 W I 
294(1668) 

(5) In T* KakHs J'loliun 1" W B 0 

(1872) ^ , 

- » V »r >,.^T>i»wei Joy Copal 
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(8) Digambar Chatterjoe t Bam Pooclro, 
13WR 39(1670) 

(0) BadUabuUub Surma * Anunlmoico 
Dabia. 1801, W B 39. Hue 

(10) Nobo Khan t Oodheeranre T 

W It. 6 (1663) 

(11) Mt Juloobua««<e 'It A’ttiann » 

14 44 It 371 (1870) 
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rc open a matter nlrendy ndjudicatod upon between tlio patties (1) It has 
been held tint when a case is sent back for trial on the merits the order of remand 
shuts out prcliminarj objections such as limitation or res adjudicata (2) or 
jurisdiction (3) On the other hand, it has been held that the remand of a case 
for trial on tlic merits does not preaent adjudication upon any other issue ansmg 
m the case, eg limitation, provided that such nsuc has not been adjudicated 
upon by tlie Court makmg the remand (4) The question whether sect 25 of 
the last Code, now sect 21, had application to a ca«c remanded was considered 
m tlio case cited (5) It has been hold that where the decision of the Court of 
first instance is not based on anj prclunmar} ground and where the whole of 
the eaidcnce has been taken and the conclusion of the Court relates to the merits 
of the case, the Appellate Court cannot set aside the decree underfills rule (6) 

“ Preliminary point " — Prior to the amendment of the Code of 1882 b} 
Act VII of 1888, sect 5G2 contamed the words “ So as to exclude any evidence 
of fad winch appears to the Appellate Court essential to tie determination of the 
rights of the parlies," and the word " tniesligate" was used instead of the wortl 
"determine’ at the end of the section The condition therefore necesearj to 
justifj a remind consisted prior to Act \’II of 1888 m tlic etclusion of CMdenco 
of a material fact or m the omission to inaesligate the merits as the con«cqucncc 
of the decision on a prclunmarv question which the Appellate Court could not 
uphold (7) 

The condition neco««ary to a remand after 1888 was the omi»«ion to deter 
mine the merits Therefore it was held competent for an Appellate Court 
to remand a case aahere the Court of first instance recorded evidence on all the 
issues and at the final hearing determined the suit erroneou^lj on some particular 
point without expressing anj opinion on the other i««ucs(8) But there could 
be no remand where, tliough the Court hold that the suit was barred bj limitation 
it at the same time catnc to a (Ufimte decision on each of the other i<su'‘s (I) 


(1) Saheb Tewnreo f Kuhorpo Sfilio;, 21 
W r 330 (1S7S) Ram KHTaxlliai t 
Dimolhar, OR H G It UOtlSCfl) 

(2) Slieo SalioyToaaTO! t Ram Peraba I 
Naraln,21tt R 333 (1875), anlpooaium 
binPatfajn Coraf6tnSatiu,2R 

Dattu t Kasai, 8 B 633 (1881) | where Iho 
<b]ecUona seem to baye been taken in tie 
final apr*’''! wmand order had been 

came I out. 

(3) Tcmulji Rustamji r Farvluo]! Karas}! 
5B.ILGIt.l37{l85s) 

(4) Rajah Tcj Kulien r Shib Chunler 
Bo*e, 3\t R \ct\ la's (ISA)) 

(5) Ounloo S iwth r Hian IriVah Sin^b 
6 G K d 611 (1 *07), followtsl in Protab 
Chandra Ro> \ JuUtl r Daa. 19 G L. J 
40S (1914) 

(C) 1 an! ri*»» r K«h itc*h 15 C L J 
310(1910) 

(•) Itamachandra Joi’i r Haii Kavim 


1C M 207 at p 209 (ISJ ) aeo tluniappa 
Kailur lyasamy aiu kly 5M II C It 313 
(18 0) Syud Huaiun All t Manoovar Ati 

21 W R 413<i8~4) Durgat Hal lar All 
<A lC7(18St) Langammalr tenkatammal 
« it 239 2t2 f/SS/J , 3ft Kama Kooer t 
Lnlla Dhagtean Ull 22 W It 221 (18'4) 
kmmar Kunhanni 0 3L 3.>.> (ISsO) 

(8) Ramaehandra Joiahi v Ilazl Kaaxim, 
1C3L20 209 210(1892) teoganayjanr 
Ramasami Ajjan, 19 3L 422 423 (ISO'j ( 
Krisbnan Clietti r Sluthu Palandi 22 M 
l~2 (ISOS) Matadm r Jamna Dm. 27 \ 
191 (inOj) an 1 aeo aiuhamma)! Allahdait 
KLan r Muhaiaiaa 1 limail Khan 10 A. 2S9 
(ISN**) Kelurau'aehrn r Ch'ola, 19 3L 157 
159(182.)). 

(9) Ha**! AMcl Rahim r Ran P-aj ‘'in^h, 

22 A. 4>3 (I •••) Paran haa 1 r \ rrani 1 
Rom L.R."2(l!>*'') 



1300 the COBE of CIVIIj PROCFDURE FmSTSciiED 

0 41, r 23 

It was held that the e'^ression ** jtrdttnmary point ” was used Jn sect 562 
of the last Code, not in the sense of some point collateral to tlie merits, c g lumta- 
tion, res 'judicata, and the like, hot of some point prelmim''iy to a genenl in* 
\ estigation of the ments The words referred thus to some point either collateral 
to tlie merits \\liich precluded their determination altogether or some particuhr 
question which, though relating to the merits, precluded their general defcrmiDa* 
tion (1) Tlic term is somewhat ambiguous Tfie meaning would appear to 
be that the Appellate Court may remand where the Lower Court has dispo'?cd 
of a suit upon a pomt or issue, the detennmation of whicli has precluded the 
necessity for determming other pomts or issues lu the suit, and such other points 
or issues have been left undetermined 

Sect 562 ivafi held to autJionze a remand only where the entire suit and not 
merely a portion of it had been disposed of by the Court upon a prolunmary 
point (2) In an appeal from an order tefusmg to set aside a decree {sect lOS 
or 0 IX T 13 of this Code), the only case which can be remanded to be tried 
on Its ments is the application under sect 108, and not the original case the 
decree in which is sought to be set aside (3) l\Tien, m contravention of the 
provisions of sect 202 of tlie Agra Tenancy Act, 1901, a Civil Court heard and 
determined a suit m which a question of tenant right was raided, and on appeal 
the Lower Appellate Court remanded the suit, it was held that that Court ought 
not to have done so, but sKouW have passed the order required by sect 202 of 
the Act (4) 

It not infrequentlj , liowever, happens that a rcinaDd is necessary m coa 
sequence of an error, omission, or irregnlanty by reason of which there Ms 
not been a proper trial or an effectual and complete adjudication of the suit 
The former Code not providing for the ca 5 C> difficulty was felt, (6) and recourse 
was had to an inherent jurisdiction (b) (tlic only powers of remand being t 0 ^ 
contained xn sects 562 and 566 of that Code) (7) or a jurisdiction mp le n 
the terms of otJier sections of the Code (8) So a case has been remandw w 
the suit was decided without the plaintiff liemg given a fair opportuni y 


(1) Ramacbandia Joiaiu i Hau Kssaun, 
16 JC 207, 310 (1802), Kanataonnal v 
Rangachanar 20 At 25, 27 (1896) [whew 
tho Court Ii"!d that there was no canm o£ 
action^ , Mata Dia t Jamna Dm 27 A COI 
(lilOi) In Mana t ikrama t Gopalan Kan. 
30 M 203 (IDOO), the point was held not 
preliiwinary but an integral part ol the 
merit's , Steghan Dabc i Pron ^^lRgb, 30 A 
f53(J&07} 

(2) BanwariLalt SaramaU Lai, 11 \ 489 
(1899) 

(3) Bai Railha Kisscn V Collector of Jaun 
pore, 5 C AT K 153(1900) 

(•1) Jagan Kath r Bhawani, 27 A 167 
(IfiOl) 

(C) Soo Mohcih Chandra paM t Jamfriti] 
din MolUh, 28 0 . 32J, at p. 331, I" wo ma> 
ad I that coaca ma^ nrui in whirh 


although a complete remand under 


»ll 


m Ntlin CtaiiJra Tnp.t. ■ Pnotocl™ 

41 C 108 (1913) 

(MPeumbr, K.J« « rC" 

r.t<«.23ir 4J5(IOT), D,.rs» D.tal 
, 17 A. 28 (I8SI). , 

ZoM. Khilu., 12 C L 

'S. 


renjaudj 

(7) ITabib Bakali r 
167, 171 (ItWI) 

(8) Ib at p 171 


Bulleo rra*aH, 23 A 
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knowing tlic line of defence lie had to meet , (1) inhere the decision i\as giTcn 
Mithout taking the defendant’s CMdence , (2) or where an Appellate Court made 
an order under sects 27, 32 or 53 of the former Code , (3) or where the Court 
mistook the nature of the case (4) and had not properly tried an issue , (5) 
a\here the parties were or might ha\e been misled b) the act of the Court , (G) 
a\here an appeal uas held wrongly to have abated (7) or a suit ivas utongly 
decided ex parte {8) A remand under sect 562 was, hoiveier, under the last 
Code held to be bad where the Lower Court acted irregularly m issuing a com 
mission (9) and on the ground of defect of parties , (10) and where the deposition 
of the a\atnesscsdid not beat the usual certificate (11) It wasproposed to speciallj 
legislate for cases where the Lower Court had committed any error omission 
or irregularity by reason of Avhich m the opmton of the Appellate Coyrt there 
had not been a proper trial or an effectual and complete adjudication of the suit 
as contemplated bj law, and the partj complauimg of such error omission or 
irregularit) had been materially prejudiced thercbj The Special Committee 
however reported that they thought it safer not to give legislate e sanction 
to the views enunciated by the Allahabad High Court m Habib BaLsh i Baldco 
Prasad (12) considering that the power of reversal and remand was liable to be 
abused while the procedure under t 23 was free from this liability and at tlu 
same tune furnished (as it considered) an effectual remedy As to tins it is 
to be observed that under that rule a remand is not made for a further trnl 
and decision by the first Court on the whole case but onlj for findings on specified 
issues to enable th“ Appellate Court itself to pass a proper decision Ciscs 
may occur where m Appellate Court has power to make an order uiilcr some 
section or rule of the Code and m order to gwe effect to the jroMsions of tlit 
section or rule applicable, it is necessary that it should m certain cases for the 
ends of justice send back the case to the Court of first mstanr o In the prt cut 
Code the absolute prohibition of sect 564 which created a difficult) against tlio 
adoption of this course has been remoaed (that section being now omitted), 
and un Icr sect 151 the Court maj make such order as is necessara for the ends 
of justice Probablj under the circunwtanccs it is a correct conclusion to draw 


G orn r R«mdbun Mohurrur 11 W P 35 
(I SCO) 

itthaiaa a I \llaliJa<l r 3/attaatmt I 
Ismsil Khan 10 A. 200 (It^aS) 

(") lUi Full r Adwanv 5 Rom I.. U "38 

(S) Kri'l ns Ayrar r Kupian \yyanxar 
30 M WdOOO) 

( 0 ) Dbondo r Panba Lall 1 L. P 

llOdsaai 

(10) Ranilo Daji r Bha. Vrr Maha<lrK> 1 
Bora. K. P 3 llisao) 

(11) lam 1 opal rvy r Ia;hu Nath 
Cboahal 2 1 U J 4V {1 111 ) 

(!•) 23 A 1C- I Ucard in Jadob r 
Cob n la 3“C. I"! (lai^) and arr Varottarn 
r M-barJal U In^m. L. Pw 115i (1912) 
S" B. t'a 


(IJ Shib Penhad Paltuek r Nnbo Ki»l en 
MooWrjee 1“ \\ 11.445(18-2) 

(Sf rtrarair* «■ Svlvahara/uan 

paltar 23^1 445(lb9a) 

(3) Hal lb Bahab v Boldco Prusd 23 \ 
lf7 (1001) lansamraal r G nns Arnha 
tamnisl (1 M 23a 2ii 245(l8s’) Im 

ILS to amcWlmcnt anl jmndcr of psrt»r« 
Fmanl \U r \nMf Ali 2 A CCa (isso) 
Canosli Bbikajl r FI kaji Krixbna 10 'I 
gaa (IS^C) Krlu MuUfbcri r Oirnlu IJ 
M 15” (l*aj) Keshsv Moba IrT r Pandu 
rsns ataman, 1 Born. I* It. 2a (l^ao) 
Kri'lnsyar Panebu I* M 18-(lsa0' 

(4) Jucyu’ \atb r Pajib Cbntt« Kara n 
nW rw4l0(ls-l). 

(*) Pam Gan I Mxkrrp'o r Kamtynn- 
IK-1 1 10 23f (l‘J'«). Lmb-ka 
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that though the Legislature h'ls oxpres'sly omitted to laj down as a positive 
rule that a remand may be giantcd’m the cases referred to m the proposed, but 
rejected, amendment, for fear that a power expressed in such ivide terms might 
be liable to abuse, the Court may, wheie that comso is absolutelj necessary 
for the ends of justice, exercise the power of remand m cases not falling withm the 
precise terms of this rule or of r 23, poit Further, if an order of remand is 
erroneous a patty who has consented to it may be estopped from contesting 
and in no case are subsequent proceedmgs void merely because of such 
error (2) It has, however, been recently held that an Appellate Court has no 
mherent power to repaand when the lioncr Court has committed errors materially 
prejudicmg the complamant, and that its onij power of remand is under sect 
107 (1) (6) as limited bj -tins rule and is no wider than it was under the list Code (3) 
In the under-mentioned cases it has been held that an order of remand may be 
made even when the disposal has not been on a strictly preliminary point, eg 
where there has been no regular hearing of the matter and the evidence on which 
the disposal was made has not been placed on record (4) ^Vhere a judgment 
had been partly based on evidence not on the record it was held 011 second 
appeal that if such evidence was excepted it would be impossible to decide 
whether the remainder was sufficient to support the judgment and the case 
was remanded (5) In this case the lower Court bad relied on a statement 
made by a pleader and it was held that such a statement must bo ipgulailj 
proved and potmission to admit additional evidence was given 


“ And the evidence "—It iras reported that the practice m a-arious pro 
vmcea difiored on the question whether evidence recorded in the prooceumgs 
leading up to the decree set aside under sect 662 was m itself aMilabie as 
evidence during the retrial or whether it could only be made adniisuwo m t le 
case of tt itnesses attending at the hearing by exammmg them upon their pievio s 
depositions as statements recorded in a different proceeding The Lcgis 1 u e 
has shown itself to be of the opmion that, subject to all just exceptions, sue 1 
depositions should of their own force be available as caidonce Evit eiwc iua> 
be rccened from parties who did not appear at the former trial ( ) *we 
Judge in a remand obseraed that caidence avas unnecc''''ar) , t e | 

was held to sufficientlj justify the plaintiff m making no furt er ' 

for a summons on their w itnessea (7) \Vheie a lea tew had been pan r< 0 
purpose of seeing whether a chuiak ought not to be used an 10 „ 

remanded for a rehearing, the part) avas held to be concluded ora 0 J ^ 
that the clniiah was improperly made use of upon the rehearing ( ) ‘ 


(1) Baikunta Isath Iky 
imilla OC I* J an (1007) 

(2) Dufga Kinl ar v Koncl ai Hoiiza T 
C I J 71 (IDOO) 

fVJ Isabiotl an Jra IrJ/Mlji Pz-anKw-’lini 
IX, 41C lOS/1013). iliwntiPgfromZohr* 
Bibi t ZoLpJa '\liahui 12 C. Ia •! 30S 

(mo) \ 

(4) temula Jambnlttlp'a • Bajanii'ii, 21 
M I J 5'_(Uil2) KuUvahu t KoWUaain 


Ka^rab S»1« 95* 1*T 373 (iail) 


JI UT 373 (inilJ X T 

(5) MomUlf Uin.d 

&1I (1013) , 

(6) hooW “■ 

“"Jr'; 

(?) Ram Jewan n,h « « “ 

Slngb lOaS n 109118*1) 

Kooor . Tinom.-W'l 11 

\\ It 22(18-0) 
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held thst a case in wliicli tliere was no proper Iiearmg by tbe first Court, and no 
record of tlie evidence, Avas a fit one for remand (1) 

Appeal — ^An appeal liea under 0 XLIII But the right of appeal from 
intorlocutorj orders ceases mtli the disposal of the suit, (2) and under the pro- 
visions of sect. 105, ante, a party who does not appeal from the order xs thereafter 
precluded from disputmg its correctness It lias been held that no appeal laj 
m a suit or proceedmg under the Agrn Tenancy Act, 1901,(3) and that 0 XLIII. 
gives no appeal against an order of remand not passed under this rule, (4) or 
against an order setting aside a dismissal of a suit under 0 IX. r. 4 (5) 

24 Where the evidence upon the record is sufficient to fs se 
enable the Appcllato Court to pronounce 
record sumcient, Appellate judgment, the Appellate Court may, after 
^urt may determine case resettbng the issues, if necessary, finally 
* * determine the suit, notwntlistaudmg that the 

judgment of the Court from i\hose decree the appeal is -preferred 
has proceeded wholly upon some ground other than that on 
which the Appellate Court proceeds 

"Determine the suit'’— See notes to r 23, ante The word “ tnay" 
before " ajier reictthng ihe usue$ ” (6) was substituted for “ skull ” m the U*t 
Code by sect 61, Act VII of 188S Where a Court of first instance after taking 
evidence dismisses a suit upon a prelimiiwrj objection without giving a defiswn 
upon tbe merits of the cisc and the decree is re\ers(\l on eppeil, the Oiurt *f 
Appcil, if it considers the evidence on the record sudlMcnt, maj docule the * u>« , 
and IS not bound to remand it for tml under sect 0C2 (now r 23) (7) Jf th< 
evidence is msufticient tlie Court should proctc<l under the next rulf or r Ji. 

This rule does not enable an Appellate Court to <!echrt % right m faiour of o/*< 
of the parties where no J«siie his be< jj fixoil on the point and Ih** ri/l t n / 
been set up in the Lower Court (8) But if all the points m fliej>ute 1 1 » 10 ' 

b} the issues and tlicrc is cMdince to ilo<.ido lUem there c innol U u m t.i ' '.'i 
Where a Court of fir^t appeil omit# to detenmn** a iiiatirul «/ 

High Court, ns a Court of second «ppt »1 was held Tiotconij>»-l*j I m m t n 


(1) KuppaUnr KonjuTsUl.OM I* T 371 
(1911). 

(2) Mstllm ‘.uUn *^n r Kamini KknU 
Sin, 32 C. 1023 (lOOl), foil lUm ti 
Dnj So A. MO (*Ljfb fMr h»* «ijo 
been OTrTTuleil m Umsn Knnw4n r Jm 
bandtisn. 50 K 470 (P IV)(l'»l>) -nl not 
fillow-ed m LnUlirai e Mini lAri. 3* M 29 
(lOlt),) ant t>ro lUikunU \ilh IVr 
N,*»b i,ilireun», fl C. L. J 517 (I'srj 
Gut*»rl Mil r Kilirunm»ii. 3o \ 191 
(1W«) 

(3) lla*rn r Mibrivir# I'bindr* 


It) \i]ayif«-bkva t 2 bt.». , , 

U J 409(1912) 

(5) Uabit) > t k, , 

42* (1013) 

ir)tKCl}h»^iyal^ y 

ltlbrv.lt \1 » « , 

«.« to t 

(7) Uo> t 1 , . ^ 

•Wtlilf 

(S) t,r ^ ^ 

IS* rr • , , ' 

l> , , -u 

' . r ir 
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to determine such issue itself, but should refer it foi deterinmatiou to tlie Court 
of first appeal (1) But see now sect 103, ante 


25 TF/iere the Couifc from, whose decree the appeal is pre 
Where Appellate Court feTTcd has onutted to frame or try an) issue, 
S {t™° jofSaMo "I determine any question of fact, wlncli 
Court whose decree ap> appears to the Appellate Court essential to 
pealed /row right decision of the suit upon the 

merits, the Appellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court /rom whose decree the appeal 
IS preferred, and in such case shall ^ect such Court to take the 
adchtional evidence req^mred ; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together vith its 
finding thereon and ilie reasons therefor. 


Omission to frame or try issue -^ee notes to r 23 Prior to sect Di 
of Act VII of 1888, sect 566, which this rule replaces, contained m pheo of 
the Words *‘%f nefcssary” the words “end the cvidetice upon the record w 
5Uj^ctcnt to enable the Appellate Court to determine such issue or quesUon ’’ The 
rule, It has been said, is intended to provide for cases where some point ha's 
come to light in the Appellate Court which has not been raised or the impor^ 
anco of which has not occurred to the patties or to the Judge in the Court below (Z) 
Where, however, though no specific issue has been framed on a particulor 
(lucstion yet the matter has been tried and determined without any objection 
on the part of the plaintiff who has not been taken by surprise, but was u j 
informed by the defendant’s list of documents and from cross-examma 10 
of his witnesses that the defence would be taken, it is undesirable in genera 0 
the case should be sent back to be retried on a special issue wpti'L 

particular question (3) The expression "determine any qucslton 
in a legal manner (4) The Court may (5) frame issues (6) provide a c 
has been an omisjiion (7) on the port of the Lower Court The Ap^ a c 
should frame the issues which are essential and send them to the ... 

for trial, but should not remand and direct the Lower Court to frame e 1 s 


(1) Sbeo Ratan v Lsppa Ktiar, 5 A 14 
(1882), Sohawant BaburTanthSA 2A30 
(1886), Girdhari Lall ff Crawford, 0 A 11“ 
(ISSfO 

(2) Anando Lnll Dflss t Boycaunt Ram 
Rov.sr 283 (1870) 

(3) Chiindra Itnnwar i Chaudbri Narpat, 
20 A ISi (1006) 

(I) Nivath Smgb i Bhik),! Singb. 7 A 
'ftJ9 tM (1885) 

1C) Milna V Full Rub, 13 M T A fi"3 
(1870) , Sn'cnalh Rnwaa i LiickhcQ Naram 
Ajcb 24 W R 208 

(C) Cliandl Dm r Rarain, 14 A 3WJ 


Hurjxrabad r SUco D/al 31 A -'J* 
[1876), GoluckChundorSent part^ 
med 25 W R 284 0870. 
ljilBabadoorSinpb,17A ll'(l 1 » 

amndcr B-merjeo v Clmtidir Aatb Cfmcl cr 
butti 25 R r 47 (1875) , jr 

(7) RunpalSinghr 

l06(lBra)|TiIuckCliunl rr Bro 0 

»4W R 121 (1875) , 

(8) Clmnd<‘^^athSa^na i 

n R 0t>(18M) 
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Ihc issues should be specifically stated bj the Apjicllate Court It is not sufiicient 
to direct the ease to be decided in accordance vith tlic obi>cr\ations m the judg 
inent (1) It is alwajs dangerous to allow parties to make a new ease m a Jlofussil 
Appellate Court, and the Courts as a general rule should not allow a point not 
appearing m the pleadings or raised in anj other way in the first Court to be 
framed into an issue (2) A party cannot change the nature of the case after 
nmand (3) Where a Judge proceeds under this rule he should not reverse the 
decree of the Low cr Court and remand the suit , but should frame the necessary 
issues and send them dotm for trial , and keep the suit pending until the return 
ot the fiis*^ Court’s finding on. the issues with tlw record of the trial (4) The 
effect of such an order is not a re hearing and saac ns to the issues sent down 
the first Court has no power to deal with the case (G) The Court is to direct 
additional eaidencc to be taken, and the parties arc entitled to hast the oppor. 
tunitj of giving evidence upon the fresh issue, even though the ordtr of icinand 
contains no express direction to that effect ( 0 ) The parties should have the 
fullest opportunity to produce their evidence (7) V hen a case is remanded 
by one Judge and subsoquently comes before another of equal jurisdiction (8) 
or the Judge’s successor, (9) the latter ofiicer cannot set aside the order of remand 
So where a Judge remanded a case to be tried on a certain issue and directed the 
JIunsifl to give plaintiff a decree according to the decision at which he would 
artue, and the case went back in appeal before another Judge, it was held that 
the Appellate Court was limited to eecing whether the issue was a proper issue 
ot not , and could uot go behind the order (10) A Court to which a case is 
remanded for retrial, on a particular issue amongst others, cannot on remand 
allow that issue to be abandoned and proceed to trj the case upon the other 
issues raised , (11) nor can the Court refer the ease to an arbitrator , (12) and when 
the case is remanded to the Lower Appellate Court for findings on certain issues, 

(1) Gnah Chunder Labiri t Soshi Stub (5) Gcx^sin Dowlut Geer e Bissessur Geer, 

hareshwar Roy. 4 C W N C3l (1900) 22 W R 207 (1874) 

(2) Ilurpurshade SheoDyal,3A 259,279 ^ • n — 

(1876), greeaath Biswas r Luckee Narain 

AiPh,24W B 208(1875), BamNarainRoy 

t Nilmonee Adlukarcc, 23 W R 169 (1875) . Bam Sanfair v Ndkant Biswas, 9 W R 392 
Pxan Kishen Deb r MaLomed Ameer, 21 W (1868) 

R 333(1874) , Ustooruni MohunLaI,21W (7) Laloo I>Iundal » Bhooban Mohuu 
R 333 (1874), Brojo Soondur c Fulick Chaltcrjce, 17 W B. 301 (1872) 

CLundet, 17 W B 407 (1872) , lUilika Pak (8 ) Bitjo Soondur i Juggut Chunder, 21 
ramar v Ivutti Kunhamed, 17 M. 09 (1893) W B 199(1874), Kharag Prasad v Durdhari, 

(3) Padba Kifihore r MabtabCbond, 3^ 14 A 318(1892) 

R Sfuc 6(1805), NorendroCoomarDatf ♦ (9) Lnlect Panday v Bnjnath Suigb, 14 

French 3 TV R 198 (1865) W R 285 (1870) , Wise r Dhan Chnnder 

(4) Bon'-hareo- Ghos© r Ainooddeen Bis Banetjee, 14 W R 380(1870) 
was,24W R 137(18751 . see Dmbika Cburn (lO) Bodun Burooah t Ab lul Canny, 19 
Mundlc V Rsmdhap, 11 W R 35 at p 36 W R 281 (1873) Sec aLo Suraj Dm v 
(1869), Wise V l«ban Cliunder Banwlec, CSiatlar, 3A 755 (1831) 

14 W R 380 (18"0) In Gangs Mone* v (ll) Shib Chund Lahirir Joymala Dasi, 7 
IsaDT Cbundcr, 17 R R. 405 (1872), it was C L. B. 103 (1880) 

held that the irregularity mprocedatc dal not (12) Land Pam v Falar Cband, 7 A. 623, 
affect the merits ot the rase , Abdul r Fayaa S20 (1835) 

15 C W N 575 (iWJ). 
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it 13 not competent to tliat Court to delegate the aecieion ol those issues to a 
Court suboramate thereto , (1) for when wanes are remitted under this rule, such 
issues are triable only by the Court which was originally seized of the case (2) 
There is no appeal under the lictters Patent from on order refemnu to issues for 
trial (3) ^ 


Return ’’—Where an Appellate Court has made an order under this rule 
the return to such order must be made to the eame Court and such Court is 
not competent to transfer the appeal for disposal elsewhere (4) Where a Judge 
has heard the argument on some of the issues and expressed hia decision upon 
them he is not hound to hear the whole case on the return made to another 
issue framed under these sections f5) The findings upon issues remanded by 
the High Court in second appeal cannot be challenged upon the evidence as 
in first appeals but objections to these findings must be restricted to the litmfs 
within which the original pleas m second appeol are cohfir'*'^ fi*' '**■'* fyiug 
to ’ *" the 

Cot any 

adu j uu uy me party against whom the issues have been found bound to 
form its own opinion on the evidence and record its findings with the reasons 
for them (7) Where a party is dissatisfied with a dctwion and appeals and 
re opens the whole case, he must acquiesce in the result finally arrived at hy 
the Court below m accordance with the instructions of the High Court in h'* 
special appeal (8) 


26 (1) Sucli evidence and findings sh'i-fi frm pT-tt of fho 

be put on record objec- withiJi ft time to bo fixed by the Appellate 
tfons to finding piesent a momoranduiii of objcrtions 

to tuzy finding , , . 

(21 After the expiration of the period so fixed 

Rimh Tnpmomnrliim tho ADnchatO CoUlt SI 

Deteimloatloa ot appeal 


such niemorandiim tlio Appehato I 
proceed to deternunc the appeal 


ObjeoUons.— The Appellate tourt on the return ot tin ro.ilmg aiidc-v al i>« 
should fix a xeasonable time (Q) for the parties to file their ohjee lou 

objection IS raised by either partywithm the pvnod allowed neiiner i s 

to be heard though the Court has a discretion to allow ol J*^*;*^” 

and if no objection be raised then or at the hearing th® Apjw ' 

bound to amend the finding but apart from anv obje ction by tUejim 

(II fc.bni r«no,li 11 A 23 ( 1801 ) ( 0 ) Ml- In e iMol' I'm' " » 

' "m r™cU,„Vo (101.1 11. ^ 

(3) Kill Kmto r«l ClonJlry • B*" I'e (iV)' 

Llunderms 5D.l.n 461 (ISSl) > Ko. t Kovetil It H I j„„ 

ID Ul.l ^.r.n Sngl. . JUoe. 15 A |S) (, 05 ™ Il.« ■ '-t”* ^ 


315 (1893) 

(o) IjOel nifin 
(ItiS-) 


Joii nft lU III— 


majo^ I 0. L r .11 

(9) b t HwVl lowuKi I fii 1 -en ^ 
\gr»W> 
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sliould examine and tost them to set whether or not thej ought to he accepted (1) 
Objections which might have hecn hut were not made under this rule in a Lower 
Appellate Court to the findings on remand of the Court of first instance cannot 
be raised for the first time as grounds of second appeal from the Lower Appellate 
Court’s decree (2) In case of an unnecessarj remand under the last rule, it is 
competent to the Judge before whom the appeal subsequent!} comes to disregard 
the finding on the order of remand (3) The Court is in any ease bound to con 
aider the findings of th« Ixiwer Court on the merits (4) 


27. (7) The parties to an appeal shall not be entitled to [s 568 
Production of ad- produce additional CMdencc, whether oral or 
ditionai evidence In Ap- documentary, 111 the Appellate Court But 
peUate Court j£_ 

(а) the Court /ro»i whose decree the appeal is 'preferred has 

refused to admit evidence which ought to have been 
admitted, or 

(б) the Appellate Court requires an) document to be 

produced or any witness to bo examined to enable it 
to pronounce judgment, or for any other substantial 
cause, 

the Appellate Court may allow such CMdcnce or document 
to be produced, or witness to be examined 

{2) Whereier additional evidence is alloiied to 6c produced 
by an Appellate Court, the Court shall record the reason for its 
admission. 

“ Additional evidence ” — There ought not to be a remand for the purpose 
' .” . ■ ‘ ’ I* 3 were remanded for the 

cases by calling further 
13 always dangerous to 

allow patties to mate a new ca'e and call frruh evidence upon an issue on which 
they have failed upon the e^ idtnce originally adduced m support of it, and more 
expressly so in the Mofussil Courts (6) The power given by this rule should 
be exercised sparingly except at the instance of the partiis47) and then with 
caution An appellant, who has had ample opportumt) of giving evidence in 
the Court below aud elected not to do so, but to rest his case on the evidence as 
it stood, ought not to be allowed at the stage of appeal to give evidence which 


(I) Uamodar Das t Gopal riianl 7 \ 
79, 01 (18S4), 1 aUn Singh t Waur 1 A 
165(1876), MumtasBogam « laUbHiuaiii 
CA 391 (1881), Akbari Begam I Wila>at 
\li 2 A 908(1880) 

{i) Vluhammad Abdul Hai ■ faheo Behai 
Rai. 10 A. 28 (ISS7) 

(3) Mubarak llu«ain « Bihari 16 8 306 
(l«9l). Canenlra t '^ur}a Kant, 17 
C W N 402(1012) 


(4) Umeit Ah i Sahua Bibi C A dsd 
(ISSt) Wooiuosh CLuuder Koy i JoiuriuR 
Ifairah 16 W R 237(1871) 

(5) Ram Rtrrhal bo‘>)vul > 1 aju I r 

<«ah j rW R 2f2 2i 5(18>) 

(C) II«iriur>had 1 Shuo D^al Jl V 
2“9 (lb"C) 

(7) Fn.»iiiant.liuul rlXvi G j u < _ui. 
der LliueLtrbut!> 11 I . 4^ 4 

(IbCO) 
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ie coxild Iiave given below (1) Ordmanl} speaking it is onl> when a Court 
sees that from some inadvertence, mistake, or surprise a patty has not adduced 
evidence which he was capable of adduemg and that he is likely to be prejudiced 
by the omission, that the Court should allow further evidence to he taken (2) 
The test as to whether additional evidence should he received depends on the 
question whether or not the Appellate Court requires the evidence ‘ to enable 
it to pronounce judgment ” or for any other substantial cause, and as to this 
the Appellate Court la to he the sole judge (3) The word ' requues” means 
needs oi finds needful Ihe legitimate occasion for this rule is when on examining 
the evidence as it stands, some inherent lacuna or defect becomes apparent, 
and not where a discovery is made outside the Court of fresh evidence and the 
application is made to import it That is the subject of review of judgment (4) 
An application to admit fresh documents the genuineness of which can be tested 
with certainty, stands on a much more fa\ourable footing than an application 
to admit fresh parol evidence after the pinch and pressure of the case has been 
sustained , (R) but they should not be admitted if the appellant cannot show 
sufE-cient cause , (6) or generally if havmg had an opportunity of tendering 
them m the Court below he omitted to do so , (7) or resisted then production , ( ) 

or if they do not bear on the issues tried by the Court of first instance (0) ere 

the Appellate Court with the assent of both sides examines witnesses an a so 
admits documentary evidence, and there is nothing to show that such admission 
was objected to it is not open to any party on appeal to the I^'Jvy Counc 
take eimeption to the regularity of this procedure (10) As each 
depend on its own cncumstances it is not profitable to deal in detsi vi 
cases m which additional evidence has been allowed or refused (1 ; , 

inquiry may be ordered under this rule (12) The improper reception ® ® 
under this rule is not sufficient to reverse a decision if indepen en y 


(1) Ram Das Cbakarbati v Official Liquids 
tor 9 A 3GG (1887) 

(2) Gowhur AliKliant SakhecnaKhanum, 
15 W R 607 (1871) 

(I) In the goods of Prem ChandMoonsbcc, 

21 C 481 (1894) , Aadiappa Pdlaiv Muthu 
kumara ThcTan, 36 5L 477 (1912 ) , and Jnba 
Naidui Ethirajaramal 22 JL L. J 16(1911) 
(meaning of substantjal cause ’ ) 

(4) Kc'sowu Issur 1 G I P Railway Co, 
31 B 381 (1907) TVLdnapur Zamindary Co , 
Ltd V Jluktakaabi, 17 C W N" 016(19121, 
Kriabnama V Narasimlia 3157 114(1908), 
Jagrani Lunwart Durga Prasad, 36 A- 93, 
19C L J 1C5 (1913) r C 

(5) /nreWUtsbirelronCo 1 Cb App 449 
(C) Isadiar Chand t Chumlcr SiUbor 15 

C 7C5 (1888) , Durga t Jai Naram, 33 A 
379 (1011) 

(7) Bibco Zahrob v Bhiigwan Da-a, 16 
M n 211 (1871) s 

(8) Manobar Ganesb t) LakbDur8mGo'>n 
dram, 12 B 217 (1887) 


(0,^.1, e. ltnd.M7WK390(18«) 

bid 36 C 833 , 13 a W N 830 (100 0 
(11) SoeAhtI.l.l.ro?. 

’ W P “63 (1874) , 'Shaikh KomarooUIccn 

Wi™d.l,16W K.!30|I871),APPJ 

6B H C r..H C J 8S(^«) 

teton .prlKi evrfoncc 

ower Court has rclascd lo take cv 
jl also where there is Bubidanti ^ 
fcng further cridencoj. 

0,3 V Mdlhvh Chunder Sirdar, 13 
5 (1870) , Ivhuda Baksh v ^ani ' 

A 339 (ISSG) , Srioivaaa Oianar t 

Ml Paila Mookerjec I G ' _ 

‘ a Ivil 


*«ealiaD 1 avtar, ^ 
(12) Roy Sooltsn r 
300(1872) 


IvilooKootr 1"" ^ 
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p'Klcncc, there is sufticierit cMdoncc on the rccortl (1) It has hcen held that 
on an appeal against an order made under 0 XVII r 3, when the plaintiff was 
present, but his witnes'es were not, and no application for adjournment or to 
cnfdrcc the attendance of the ^^ltnesscs was made, the Appellate Court should 
proceed under this rule to direct the admission of fresh CMdencc, and under 
r 25 of this Order to refer the issues (which in fact Lad never been tried) for 
trnl to the Court of first instance, directing that Court to return findings (2) 

The power can be cTorciscd c\en after the case has been remanded on 
special appeal (3) It is not neccssarj that the part} before applying to the 
Appellate Court should lla^e sought fora rc\icw of the original Court’s judgment 
and ashed it to receive the evidence (4) After a review has been admitted fresh 
c\ndcnce may be taken under this rule (5) 

An appeal docs not lie from anorder admitting or refusing to admit additional 
evidence , (G) but both may be considered in an appeal from the final decree 


under this rule gives no right of appeal to the Pnv} Council (9) This and the 
next rule are not, it has been held, applicable to proceedings before Citnl Courts 
under sect 195 of the Ciiminal Procedure Code (10) 

Record of reasons for admission. — These are strictly required, (11) ond 
should be stated in open Court in the presence of the parties (12) It is a salutar} 
provision which operates as a cheek against a too easy reception of evidence 
at a late stage of litigation, and the statoraent of the reasons may inspire con* 
fidence and disarm objection (13) But such record of reasons is not a condition 
to the reception of the evidence , so that the omission to do «o would 


not render the evidence inadmissible (14) 


(I) Mfthsrsjftli Ja}5adindra Banwari t 


lick, 24 \V R 20 (1875) 

(4) 113111 IjiR t Rung l.a'fl 1" VJ IV 
(1872) 

(5) Rcliarcc I.all Aundco v TrojlncLho 
Moyco Burmono? 12 W R. 223 (1859), and 
acft Qunesh Ram SurraaU v Rohinec Daasee 
14 W R 230(1870) 

(6) Kulpo Singh v Thakoor Siogh, 15 
VV R 429 (1871), Golam Mukdoom t 
Hafecioonissa 7 W R 489(1807), Moheah 
Chunder Shah t Shosheo Mookhec, 6 W R 
190 (16GC), though the Tcfuaal to oscrcBe 
discretion would bo an error in procedw 
Ram Pcari i Kallu. 23 A 121 (1900) 

(7) Jfohunt Damoodur r Ritoo Singh, 24 
VV 11.323(18-5) 


(8) Slahomed Kamil t Abdool Luteef, 23 
\V R 57(1875) 

(9) In the goods of Prom Chantl VIoonshee, 
21 C 484(1894) 

(10) Raroalyerj V cnkatacliclaPadayaclii 
n W 1* 3 

(U) See Sreeraan Chuadcr Di y v Gopaul 
Chunder Chuckerbutty 11 SI I \ 28, 48 
(1806), Hurpamhad v Sbeo Ilyat 3 I A 
259 (1876) , Gusga Gobmd 3Iundal i Col 
lector of 24 Purgunnahs 11 VI I A 315,368 
(1867) 

(12) See Gunput Roy r Ram Decn I.oy, 
21 VV R 416(1874) 

(13) Gunga Gobmd Mundal v t-oUcctor of 
24 Purgunnahs 11 KL L A. 313 363(1867) 

(14) lb , Bhugwan Chunder r Raj 
Coomar, 13 W R. 303 (18*0) , Gopal Singh 
t JhakriRai 12 C 37 (1885), JJaCaAbdol 
Kunm r Sri Kts.<eQ Ilai, 11 C 139(1881) 
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28 Whcreier addition-il evidence is allowed to be po 
MotJe of faktag ad- duced, the Appellate Court ma\ either talc 
ditionai evidence. g^ch evidence, or duect the Court from 

■whose decree the appeal is preferred, or any other subordiwate 
Couit, to take such evidence and to send it "^^hen taken to the 
Appellate Court 


“ Or direct the Court.**'— If the order is for tlie f'vking of p'lrficular 
evidence the Lov^r Court cauuot go beyond it and take otlier evidence , (1) 
though m a C'lse where A was directed to be examined and wis dJ, his ngent 
was allowed to be examined m his stead (J) It has been held that the lower 
Court tahing et ideuce acts m a ministerial cipacitj fsed paere), and that the 
parties ina} object to the admissibility of the endenee recorded bifote it without 
objection, when it is submitted for the cousidemtton of the AppeJIite Court (3) 

I 29 AMicre additional evidence is directed or allowed to 
Points to be defined sDfl be taken, the AppeUato Court shah specifj 
the points to winch the evidence is to be 
confined, and record on its proceedings the poinfs so specified 


Judgment tn appeal 


3 30 The Appellate Court, after Jieanng the parties or 

Judgment when and theiE pleaders and referring to an\ part of 
where pronounced the proceedings, •whether on appeal or in tuo 

Court//o;;i wJiose decree the appeal is preferred, to which refer- 
ence may be considered necessaij, shall pronounce juclgmcnt in 
open Couit, either at once or on some iiitnrc d'l^, of whwh notice 
shall bo giNcn to the parties or then pleaders 


"After hearing ’* — It is the duty of Hio tppril'tf Court to a ' 
pirfios or fhetr pfc'iders to submit the endenee to it at the hoirm? m opoi 
Court onil to mat e iinon the endence so submittwl orj eoramcnt 


upon It c\ cry arj 
the ground that 

the afEcIa\ its containing facts proving such on aUegition oUoUu iv ^ ^ 

dear nnd exhaustive and should leave no doubt upon the eubjec , ^ 

the possibiliU of the Judge Ins mg done that which it was Jus duti 
judgment miy be given at once Bat there are ca«es espeen j 

ciscs, in which it is do irable that the Judge should bavo au opp 
coimdcnng the cndcncc at leisure before gtvmg judgnient (i) > , 


(1) noliikco IjiU 1 JIbiILa Sing I W U 
3*57 ffSOl) 

(3) Rftl«h Sj u I Ahmo 1 r Fniu>t ITosstm 
1 W n 310 (isni) 


(3) BBruJoyburofthr 
£\\ R SOflSlW) 

(I) Jugc<-*ur Sfthoy r 

R 6t 


rctnkuhcn Singh 

Qojwl 
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nutlioriscs the Court to pronounce judgment oficr ?icarij )7 the parties and 
judgment pronounced w ithout heating them is unauthorized b> the Code Thus 
where the appell-int died before the hearing o£ the appeal, but his pleader did 
not 1 now of Ills death until after the appeal had been decided, and an application 
of hii son to the District Judge to haac his name placed on the record and the 
appeal reargued, was rejected , held bj the High Court that os the representatue 
of the plaintiff appellant applied withm the prescribed tune to ha\c his name 
entered on the record the Court was hound to enter liis name, and in not doing 
so the Court failed to ccercise a juri'«diction a’esteil m it bj law As the judgment 
was pronounced without hcaiuig him, it was unauthorized bj the Code (1) 

It has been held that the senior pleader who is present before the Court has the 
entire control of a case m the High Court and that it i« not open to the junior 
pleader to take an) ground of appeal which his senior has not thought fit to 
argue, except onl) when the senior has obtained the permission of the Court 
that that course should bo tal en (2) 

31 . The judgment of the Appellate Court shall he m [s 574 
ConlenU, date and slg- uriting and shall state— 
nature of ludpnent (rt) tJie points for determination , 

(h) the decision thereon , 

(0) the reasons for the decision , and 
{d) uhcre the decree appealed from is reaersed or varied, 
the rchef to tvhich the appellant is entitled , 
and shall at the time that it is pronounced be signed and dated 
by the Judge or by the Judges concumng thorem 

Judgment of Appeal Court— The duty of the Appellate Court is not 
to interfere with the judgment of the first Court until it is perfectly satisfied 
in its own mind that the conclusion amied at by the first Court is erroneous 
If there IS any doubt m the case the benefit of that doubt ought to be given 
to the respondent and not to the appellant, for it must be presumed m law 
that the judgment of the Lower Court is right until the eontnry is shown 
No doubt the Appellate Court may mil c further inquiries , but such inquiries 
ought to be made with discretion and only m those eases where tlie Appellate 
CouTt Cads it unable to do justice to the parties on the evidence and material 
as they stand upon the record (3) The judgment therefore of the first Court 
if not shown to be erroneous, ought to be affirmed, and it is for the appellant 
to show manifest (4) errors in the decree appealed from (6) The Court of Appeal 
ought to give great weight, but not undue weight to the oj mion of the Judge 
who tried the cau'c and saw the witnesses and their demeanour That gives 
him considerable advantages otcr tho«c who onlj draw this information from 

( 1 ) Jon&rdhaup Ram Chandra 2G H 317 2^ 229(1871) 

319(1901) 1 c 4 Bom. I* It. 23 (4) Shttabdov Biavas 1 Molamdee, 25 U 

(2) Srovnecbaih r Umbika 12 W R 3 5 R 30(1873) 

(1S60) (3) Wiser Sundnloonnsa lljf I A I" 

(3) Talibonnis«ar amKi<borr l5t\ R. 191 (1667) 
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peruamg tlie notes But still, though tko Court of Appeal ought not liglitly 
to find against tlie opinion of the Judge who tried the cause, that Court, if 
convinced that tlie inference in favour of the plaintiff ought not to have been 
draivn from the evidence, should find the vcidict the other way (1) The parties 
to the cause are entitled, as well on questions of fact as on questions of lai\, 
to demand the decision of the Court of Appeal, and that Court cannot excuse 
itself from the task of veighmg conflicting evidence and drawmg its own m 
ferences and conclusions, fhonj^ it should always bear m mind that it has 
neither seen nor heard the witnesses and should make due allowance m this 
respect (2) “ If we are to accept,” says James, L J , “as final the decision of 
the Court of first instance m every case where there is a conflict of evidence, 
our labours would be very much lightened But then, that would be m truth 
to do awaj with the right of appeal m all cases of nuisance, for there is never 
one brought mto Court m which there 13 not contradictory evidence, and there 
hai e been, I am satisfied, a larger peroentage of appeals m those cases than in 
any other ”(3) And therefore the Judge of an Appellate Court ought to explain 


manifestly clear from the probabilities attached to certain circumstances in the 
case that the Court below was wrong m the conclusion drawn from such evidence, 
that however necessary as regards a Court of Appeal far removed from India, it 
need not be extended as one equally necessary and applicable with the same 
strictness, to a Court of Appeal m India, which has the opportumty of calling 
witnesses and has all the advantages to be derived from a personal acquaintmce 
with the propTe, their feelings, habits, and character as well as other loca 
advantages (5) n *, 1 

The dismissal of an appeal under sect C51 {now r 11) by a Court w oie 
decision may be the subject of sn appeal, does not reheie the 
necessity of writmg a judgment which, according to the provisioDs 0 
should show the pomts raised, the decision upon those points, nn c r 
for decidmg them Thus, where on Appellate Court’s judgment "ftos 
“ Appeal rejected under sect 551 of the Code of Civil Froccdure , ic 


(1) Smith V Chadmek, L R 9A C 187, 
lot (1884), per Lord Blaokbarn 

(2) The Glanmbanta 1 V D 283. 287 
(1876) 

(3) Bigsby V Dickinson, 4 Ch D 24, 29 

(1876) , see also Akban Begum v WiUjat 
Ah, 2 A 908 (1880), Slumtaz Bcgma v 
ratoh llussam, 6 A 391 (1884)} coroparo 
Nobmv Rungocbundcr,25 W R 363(1876}, 
Iloymobutty t Sreekt-sen, 14 W R 58 
(1870), Anund r Rutnessur, 27 W R 60 
(1875) where it was held that tbo Appellate 
Court should not disbelieve the witnesses 
believed by the first Court without good 
reasons for doiLttso, niid that it w not justified 
in Wiesing a who**© iltmranour wss 


b,ttaCr.lC.«r- to 

GopeoNotf 

iS’Shmom r Zom.tuO im, B C I* P 

: the Old Pupreme Court 
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the judgment axis not m conformity with liw, nnd the cn<>c wns renmnded for 
disposing of the nppcil according to law (1) 

A Court of second appeal cannot enter into the merits of the appeal, in 


The rule here laid down cannot be too strictl} enforced A judgment which 
fills short of compljmg with the clear proitsions of this section is, as such 
worthless for the putpo«ca contcinpUtcd b> the l\w Its imperatiae provisions 
applj alike to ca«cs remanded bj the firat Vppellate Court for trial of issues 
and to those m whicli no such remand has taken place (2) As the High Court 
m second appeal is bound to accept the findings of fact amicd at bj the Lower 
Court it should insist upon a due obedience bj those Courts of the mandate 
contained in this rule (3) 

Under clause (42) of the Letters Patent the Judges of the High Court are 
bound to record the reasons for their decisions and these reasons should on 
appeal to Engl ind be transmitted with the record for information at the hearing 
by the Judicial Committee (4) These reasons should be stated publiclj at the 
hearing and not reseri ed to mllucncc the Court of Appeal (5) But it has been 
held to be doubtful whether the former section appli^ to cases where the High 
Court, having lieard the judgment of the Court below and argument upon that 
judgment came to the conclusion tJiat it was right and agreed witli the reasons 
which it pave (f) 

It was held that on remand under sect 560 of the last Code that sect V/7 
required the lower Court of Aj i>eil to proceed to determine the appeal fvi-i 
571 required it to pronounce judgment and sect 574 (this rule) was impffatjr*- 
as to what the judgment was to contain Tlic Appellate Court was rtquj'e^’ 
to gise its omi decision and the reasons for it upon the issues remanded os; 
the original Court under sect 506(7) These proMsions apply aliln to 
remanded by the first Appellate Court for the trial of issues ami to 1 
which no such remand Las taken place (8) A Judge having remanded ^ 
for further eiidcncc to be taken and a fresh finding recorded on a nj-vir * 
fact, is bound, though there is no memorandum of objection, to fz*i / 
the correctness of the finding and rorae to a conclusion wheth«r I •- • 

or not unless its correctness has bicn admitted bj the jart^ w ■“/ • . 

(1) Paiin Deks r llrojo 25 C 9 (IfSO-) 
thw ease was dissciitol from in ‘'amm lla-ia 
t Firan 30 A 319 (1908) but follo»c 1 in 
Saravana Pillai 1 S sha RedJi 31 M 4C9 
(1908) 

(2) AUmed All r *'alima Ilibi 0 A 383 


Sono Salaahiv 19 B 551 (1801) and m to 
ju Igment on remand for further en lenc» *ee 
Kunhi 'farakkar r Kulh Umma 20 'L 4 *6 
(1897) 


(3) Soiiawan i L«l < , 

(I8S«) lloniljilr 

Ml (1913) 

(4) Katchekabyar^Fv ^ 

jayaRun^appa jjy; , 

(5) Richer t ^ ‘ 

481 (1874) " 

( 6 ) Sunday I ✓ » o; ^ 

(1886) ' ' 

(") BhafTf e 
430(1692). 

(8) Uiv,* I . , 

(1881), 

6 A 391 piv,- ' 
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adverse (1) An appelhnt is fairl> entitled to an expression oi opinion of the 
Appellate Court on the grounds taken in the memorandum of appeal (2) If, 
hoivever, the A.ppellate Court la not asked to express anj opinion on any par 
ticular ground of appeal stated m the memorandum of appeal, the Court is not 
at fault if no decision is passed upon it If, having had bis attention called to it 
a Judge fails to decide such point, the proper course for the parties aggrle^ed 
13 to ask him to rcMew his judgment In order to satisfy the High Court thit 
a point which the Judge omitted to notice was actuallytaken in the oral pleadings 
a party may put m cither an affidavit of some person who heard the point raised 
or a copy of the petition to the Judge drawing attention to the omission with his 
order (3) Where this rule has not been complied with and action is required 
the Court may either reverse the decree andremand the case for a fresh decision (4) 
and this is generally done , or the Court may (it has been said), without rev ersing 
the decree, retain the case on appeal but return the proceedings m order that 
the Lower Court may state its reasons ('>) But though a decision may not be 
as clear as it might have been, if there ate words to be found avhich siibstant inllj 
dispose of the case set up, the Court ma> consider it unnecessary to remand 
for a clearer finding (6) It is, however, no objection that a judgment is short 
if it sufficiently appears that the evidence has been considered and the Court 
has given its opinion thereon (7) As to whether a Lower Court s omission to 
comply (8) with the terms of this rule can be considered a ground for second 
appeal see notes to sect lOO, 

Clause (a) — 'Ihe necessity for tins clause is obvious, it lienigtlie fouudatnn 
of those which follow The point or points on which the appeal has to he 
decided should be set doun distinctly (0) And it is a convenient practice which 
1 eepa the decHion on each point and tlw reasons theicfor separate from the 
rest 

Clause (6)— The judgment should cleailj and fully dispo' y' 

points in issue between the parties by a distinct finding on each ni t em \ 


(1) Kunhl Mirakkar llaji t KuttiUrnmn 
20 Sr 400 (1891) Snllmyyai PanirrccWi, 
22 M 341 (1899) 

(2) iiriihammail t J^iilraidA Jan. 

JO J A 205,211(1859), e c, 1| A 460 470, 
Tayammaul v Sasdiaclialla Nnil cr, !0 M 1 
A 420,430(1805) 

(3) Yu<!Of)f Aht ryzoonw^ia ISV R 200 
(1871) 

(4) Haimabati Dasi V Govinda Chandra 2 
P aV > rj 5 r97(JR98), KrwtoCbujnlcr* 
Ram Rrohmo 20 V\ P 403 (1873) and 
nnmeroua cai'C't 

(C) Pool oChandt Oomda Rogum, 17aV 
R 472 (1872) > Bwinnatli Bfaiti t Rnilya 
nath Jtunlul, 12 C 199 (1835), imnnllah 
» HaCa Mahoincd Ah lO C 032 (1884), 
Kri^to Chu ider i Ram Rrohmo, mpra 

(I ) ‘?h«rl,o««iir i ‘'adhoo Cluim, 15 


V R 130(1871) „ ,, 

(7) Ranic*«ur e Miaikli Panoo, 1- U I‘ 

72(1809) , „ 

(8) ScoPf/OJ^eChandt OomdvR ffun* '» 

V R 473()8'2), Ranies'.un Rlianoo 1- 

V R 272 ( 18 ro) , Kamatt Kamat ST 
188 t), Pimliolsm r- I>«iE «8 ■* " f' 
890), NinRappa » ‘'Jmoppa ^ 

S«H), GopalRan, Kialier Kat Im 6 1 

>7(1835), R<\anstlt Main I Paibanadi 

niiiui laa ioa(i«s3). Goi>m ' 
oop.1, U W B f, 

rooddyi Jan Blah' met -t '' * 

871) 

(8) fihnrlioasur Ph m 
R 130(1871) 

(10) Rhactmt Khan 
R I'KJdBn ) 


, Fathf- C7iurn (3 
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Sect 5G5 of the last Code was held to enable the Appellate Court in some eases 
to determine a question of fact upon the eaidencc then on the record hut not 
to declare a right m favour of one of the parties where no issue had been framed 
on the point, and the right had not been set up in the I oner Court (1) The 
Judge should specifically decide each point oi points raised and gi\ e hia reasons 
It 13 not sufficient to say that by conlummg generally the order of the Loner 
Court it has therefore virtually tried and disposed of the particular point when 
no mention has been made by it (2) A\hcre the Appellate Court does not 
sufficiently consider important matters such as sufficiency of notice or a question 
of the nature of a tenure, its judgment will be set aside (3) 

Clause (c) — Having stated the pomts for determination and the decision 
thereon the Court must state its reasons therefor (4) The provisions of this 
rule are imp^ratiie, and require the Appellate Court to gt\e its onn decision 
and the reasons for it (5) and a yiidgment winch falls short of complyung with 
the clear proiisions of this section is as such worthless for tl e purposes con 
templatcd by the law (G) It is not however laid down m this rule that the 
judgment of the Vppellatc Court, any more than the judgment of tl e Court of 
the first instance is to contain a rcaiew or sotting forth of the whole of the 


for which he thinks particular portions of tie evidence to have 1 ecu more or 
less worthy of consideration flic Tud^c of (le \ppclhte Court who most 
fully gtie his reasons or his judgment and most fully entered into the merits 
of the case before him would be held to ha\e most efficiently and intelligciitly 
earned out the duties required of him (7) In certifying to the High Coiut tl o 
findings on issues sent back on remand the Lower Appellate Court in the al sence 
of any distinct admission by the appellant s pleader t) at tl e fin 1 ng of tl o first 


(1) Offc Ir i<tce of Rengal t Kr it na 
Clanirfl 12 C "Sa 240 (I88>.) se 121 \ 

icr ro 

( ) I alhaGol nli TainKi lore 81\ K 
510 MsTHiaVali Da*! t Gto 

Chanlrs « C W N 0 5 tlSOSJ [Uee» V>y 
impl C8< on] 

(3) FerUp Nara n '!•» gt Lat 13 
C 1\ N D4a(l()09) SlalaruUae Bsngoo 
MonW 13C U ^ 143(ia0S) Sanlilwar 
I LakhiKanf* 13 C. N 177(1008) 

(4) Sec Bhurbosaur t ‘lallooClurn I5M 

R 130(1871) RajClunleit Ran aUnt 15 
M R S'*! 3 C (IS'l) Hoi>«ein BuUb t 
Ameena Khaloon 15 W 1 »S0 (1871) 

Korban \U t AUan SI. 4 W R 4 (1803) 

I upl u'>oer Sal ai t aattraiut 1 Agra "3 
(1800) Dlun Rae r Pampl ul Rae _ 
^ \\ r n C. R IPO (JS 0) s-fthairan i 


Bab Nani >) S "P 8 (ISSP) Karin 
Rakahr I ea- ^ t W N ccctxt x (IBOS) 
brkant HuriDxs 11 C I- R 111 (188>) 
Pam Dtka Rro;o "j C 9 (1897) Cun 
T- \ V>tiTft L. R 4*^ 

Vppa Kklja Kaik t Mallu 1C R 4 (1891) 

ImntSnebt Kovlaa] »n 11 U R G39(I8rD) 
Kart cl Rapt. Peraonon \rp 2 \\ R 77 
(ISOo) llamabsUDis i Go\ in la Chan Ira 
C M N fO CO" (1898) ChanJer Kant 
r Hum I Clunler I \\ R 214(1804) 

(S)lWa„an Ke»ur K ixcrj 1 II 4‘’s 
430 (ISO ) 

(t ) I n "«l \1 r Sal ma It bl C A. 3x3 
(Iksi) Mumtae Ropim r Fateh Iluaaain 
0 A 3 I (16 s 4) Pan cl an Ira Gotinl r 
BnnnBvlaal i 1911 o01(t801) 

O Now 5Iahome«l 1 7uhorAb II 1\ 

S* (I8PO) 
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Court 0^1 the issues was correct, is bound to form its own opinion on the evidence 
and record its finding with the reasons therefor (1) It is no judgment to say 
merely that a point is worthless (2) or absurd , (3) or that the plaintiff has not 
been able to make out his case , (4) 01 that on the evidence the claim is proved , (5) 
or that there is no ground for appeal , (6) or the like The mere adoption of and 
concurrence with the reasons given by the Lower Court has been considered 
insufficient, (7) for an appellant has a right to the opimon of the Appellate 
Court On the case and the evidence given in support of it It is sometimes 
said that where a judgment is one of affirmance the Court need not go \erj 
fully into the reasons It would, however, be more correct to say that if a 
judgment is defective in this respect the defect is of a more serious character 
m the Case of a judgment of reversal than of affirmance It is very desirable 
that the Appellate Court should state with as much fullness as the nature of 
the case may require the reasons for its decision even when it affirms the decision 
of the first Court (8) But it is not obbgatory on an Appellate Court either to 
take notice of every item of evidence produced by the parties or to meet cate 
goncally every one of the arguments advanced by the first Court in support 
of its decision, if it gives special reasons of its own for coming to an opposite 
conclusion (9) It is sufficient if the judgment deals with all the materiol points 
involved in the case (10) It is impossible to lay down any general rule as to 
when the Court should consider that the reasons for a particular finding by the 
Lower Appellate Court must bcs stated There may be cases m which the omission 
to state the reasons would render the judgments so unmtelligiblc that the High 
Court Could not pronounce any opinion upon whether it was right m law In 


(J) RarochaDclia Gonnd t SonoSadashn, 
10 B 661 (1801) 

(2) Ho<i3cin Buksli t Atneena KUatoon IG 
W R 280 (1871) 

(3) Hem Chunder t Ahmed Beta, Marsh 
332 (1863), Juggessuroc Dobta Qudadhura 
Bonnerjeo, GW R Act X 21 (1866) 

(4) Karim Balah v Lucas, 2 C W R 
cccxxxxi (1898) 

(I) Trilochun Dutt i lehen Chunder, 3 
W R 176 (1873) (The Court should also 
state what that oTidenco consists of, anil in 
whatw^yar for what specific reasons it proies 
tlio plaintiff s or defendant a case ) 

(6) Assanullaht Hafiz Mahomed All lOC 
032, 935 (18S0) 

(7) Sohawanr BahuAand.OA 2C(IS8G), 
Gundappat Lohosa, 1 Bom. K R 490(1809) 
Babbnn Singh t> Jairaangal Singh, A W N 
80 (1900), Sitaram 1 Surya Narajana, 22 
W R 12 (1898), Rajoo t Raj Coomar, 7 
W R 13“(1807), Ommutul Fatima t Jani-e 
Khanum 1 R 295 (1664), Kbcllucic 
Chunlort NundRamSem 21^ R TftSTS), 
Krwtna Red Ii u Srmtinsa Rod li 5M If C 


B 174(1870) 

(8) Pam Rangmi i Chandra Rtnode 1 
OWN C91, 692 (1897), Imrit Smgli t 
Koylashoo U W R 659 (18C9) KarijcL 
Vapit i Fersonomyet, 2 IV R. 77 
Munsoob Bibeo v AL Menh 17 W R 355 
(1872) Shathuk Pauls Gudadhur Roy, 4 


- II If Kpisilj , 

, w r 

,co t 

. t 


) Jotra 'Mohan ^alldlt litainiui 

I J 355 ( 1013 ) atp 3 S". JrnLns 
following D^b« r ndin I t JnV 
.dtrj.lSR R 5fJ(l8K)) 

1) Krtibentiro t 16" 

Q(I671) 
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such case, reasons should be stated But there in-ij K cases m ^liicli the Court 
would not think it ncccssarj to require thcm(l) 

Clause (d) — Mhen an Appellate Court, in a judgment which in some 
material matters differs from the coiicluston of the first Court, upholds the 
decree of the first Court, it must speciXj m the decree the exact modifications 
which its conclusions ha\c necessitated, as contemplated bj this rule, (2) and 
whenitrescrscs a decree, it should state the relief which it considers the appellant 
entitled to (3) 

32. The judgment maj be for confiwmng, ^.tr 5 lug 01 
What Judgment may re\eismg the decree from uhicli tlic appeal 
IS pieferred, 01 , if the parties to the appeal 
agree as. to the foim uliich the decree in appeal shall take, or as 
to the order to be made m appeal, the Appellate Court maj pass 
a decree or male an order accordingly. 

Judgment in appeal — to fonctious of the Appeal Court, see notes 
to sect. 96 and r 4 and the last rule of this Order (4) The powers confened 
bj this rule arc powers which require that parties should be in accord with 
each other at the time when the decree is pronounced by the Appellate Court 
The use of the word “ maj ’ indicates discretion m a Court and docs not force 
the Court to pass a decree m any manner which goes beyond the scope of its 
discretionary power Thus where an application containing the terms of a 
compromise was presented to the High Court Lr one of the parties and the 
.SofcAnowm was sent down to the Jjower Court for aerification but the attendaiifi 
of the parties for that purpose could not be procured the High Court refused tu 
pass a decree under sect ITT, in accordance with the terms of the Sokhtatna (6) 

33 The Appellate Court shall haie poner to pass amj def-ra 
Power oj Court of Olid male any order whicJi ought to hate been 
passed or made and to pass or male suck further 
or other decree or order as the ease may require, and this pover may 
he exercised hy the Court notuUhslanding that the appeal t-f to 
part only of the decree and may he exercised i« fat our of all 01 any 
of the respondents or parties, although such rcsjiondf'nts or jwlu ■> 
may not hate filed any appeal or objections 


lUusfraiton 

1 chittM f» SKi'i <lf fiioiwij as dui lo him froi « A or i 1 1 ' i 
both ot>lmiiS a decree ar/auin \ A appeal* «» I A lu./' ) 

(1) ‘'humshutxKxtIc r Jan Mahomet! (IS'SJ 

21 W n 2GO(t!>74) (IJKaiimi t 

(2) I,Achho r Hsr bahai 12 a 41 4S (ID|2) 

(1SS7) -J 

(3) iWl r Gonidas 1 11 L. 1 \ t 50 i Zy t 


[S.57 
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Zt //as foicer io pass a decree 


Powers —Tills rule, which is taken from Eaghsh 0 68, r 4, js new , and 
has been inserletl hecauso (as the Select Comnutlcc said) it la most imperative 
that an Appellate Court should ha\e the fullest power to do complete justice 
between the parties (i) Jt is applicable to all cases where an appeal is heard 
after this Code came into force (3) The latter part of the clause is explamed 
bp the illustration (3) It is open to the Appellate Court to ^aly the decree 
appealed against, either m pomts (il any) in which it is erroneous or in rc^pret of 
supplemental matters which are odmJttod (4) It is entitled to take eognixince 
of events which have happened since the filing of the appeal (5) or, in othtr 
words, it IS open to the Appellate Court to Vary a decree under appeal not 
oalj for error, but also on grounds which have come into existence smcc it 
was passed (6) The Courts, m the ex< rcise of the powers conferred by this rule, 
should not lose sight of the other provisions of the Code, nor of the Court Fees 
Act, nor of the Limitation Act In particular, it should bear lu mmd the case 
stated in the Xilustratiou (7) E 22 of this Order shows that it is intended that 
Ipj'ioii faae at leaot) a respondent should not be allowed to take esccption to 
«o much of a decree as was ag'Unst him without complying with the provisions 
of the rule (8) 

“May not have filed any appeal or objection."— Bee notes to rr i 
and 22 of this Order , as also notes to scot 96, cntr 


34. Where tlie appeal is lieaid by moie Judges than ouc, 
... . . any Judge dissenting from the judgment ol 

tlie Court shall state m wntn^ the deeis.on 
or Older which he thinks should be passed on the appoab 
rmy state Ins reasons for the same. 


Dtctec tn appeal 

35 (t) The dooice of the Appelhtc Court shall Wai 

Date and conieni, oi elate the doj on uhich the juAgitver* ' 


shXrontam the numhei of tlic appc.'il, the 


desrse 

(^j The decree suaix conmm one numuc*. *'* — - m* _ , 
names and desciiptions of the appellant and icsponcicnt, , 
clear syecification of the relief granted or other ^ pj 

( The decree shall also state the amount of “ 
in the appeal, and by tihom, or out of ichat ‘}iropcr(ti, am J 
pioporfions such cost and the costa «n tlic suit aic to he pa ^ ^ 


(I) navnncshwari Cliancli.DSC 721{1'UI) 
12) Chandramattl>i t Narayonat(iwn>',33 
M 211 (IWDO) 

(3) UanpamLnU JImn.lG,3lA 32(1011) 

(4) SalvIiArain Mohatlit i If trl Krldina. 
<!/« U3,1IS(1S^I) 


(0) I Uom. U J- 

JIStlRW) „ . ,< ji 

(o> ntwiojttji t I ur-huiMu m . * 
IjOO.M 3UW1> , ,, , -w.pii) 

(7) RDngaml..l, 3.(U»} 

W I** 
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{i) The decree shall he signed ami dated by the Judge or 
Judges \\ho passed it • 

Proanded that vherc there arc more Judges than one and 
Judu dteeniins fram » » difference of opinion nmong tliom, 

Judgment need not sign it shall not be necessary for an} Judge 
dissenting from the judgment of the Court 

to sign the decree. 

Appellate decree — The appellate decree is the first decree and the only 
decree capable of being executed after it has been passed whether the same 
reverses modifies, or confirms the decree of the Court from which the appeal 
was made (1) It is clear from the terms of this rule that in anj case the decree 
to be executed not only for the costs of the appeal but for the costs of the suit 
IS the decree of the Appellate Court on!} The effect of the rule is to cause 
the decree of the Appellate Court to supersede the decree of the Court below 
c5en when the decree of the Vppellatc Court is one which nierel} affirms that 
decree below and does not re\erse it or modify it The only decree that can 
be amended is the decree to be executed , and the decree to be executed is the 
decree of the Appellate Court and not the decree of the Court below (2) If a 
decree is made m appeal so that the appellate decree becomes the one to be 
executed, time runs from its date and not from that of the original decree (3) 
When, however, an appellant withdraws an appeal no decree is made The 
order of the Court docs not come within the definition oj the word “ decree ’ 
The litigation commenced with the presentation of the appeal is merel} dis 
continued, and the case remains as if the appeal had nc^ct taken place and the 
decree appealed against becomes final and time runs from the date of that 
decree (4) The onU Court which has jurisdiction to amend an appellate decree 
is the Comt of Appeal (3) When two parties to a suit appeal «o that the one 


(l) Shohrat Sing r 'Ondgmann 4 A 3«fi 
F B (1882) 

(2J MnhammslSulaimsnKhani Mubam 
madYarKban 11 A 207 2-3 271(1888) 
Mabmood J.diaaentjng “Spe abo Bbaim 
ahankar t Rattbunathrani, 2 Bora 11 C It 
(A C T) 100 (1805), Doulatt BhukanDa* 
11 B 172 (18S0) also Sikbai Cband 1 
\clcbanl ISB 203(1807) Arunarl rllatbu 
dayan v ^eluUyan 5 'I IT C It 215 
(18-0) , Noor All Chow 11 ury i Kori Mcab 
13 C 13 (IS'''!) Kvst > Kiiil ar 1 Burroda 
Caimt 10 B I* B 101 (P &) (IS 2) 
Mana'ikratnani Unman»3« 155t I"0 1“1 
172 (1891). Nourang Bat t Irfitjl Cboul 
biiTi, 13 \ 391 (1891) Jaw-ahir Mel i 
KL^tur a an! 13 A 743 (IsM). lirhu^a^ 
vancar «• 'ki>ha\vanpar IS St. 214 2K 
{I B)(I80J) Nin Chat \ r Aifbu 1*111 
S's 2iO(l‘"‘U) cf Milcbanlr PamRaUn 


20 A -193 49> (1898) Kaih^h t Girija 
SuttOan 39 C 0»5(I912) 

(3) P«Uojii Gam 15B 3-0 3«j(189iJ) 
Noor All CboMdhurv i KotuMpab 13 C 13 
lISSC) MubaDiniad Suliiman I Sluhamma I 
rarKhan 11 A 2r-(18s3) IlupCIianlc 
Shauiab iilJci an, II A 34i>()8''9) Aruna 
Chellatbu tavan i \ olu la\ an 5 M IL 
C It 215(IS 0) ^Aklial Chan I r I picliand 
ISB 203{I8'I3) AUIuIRaliiian r Moibn 
Saiba,22B 500 503 (I8J ) 

(4) Pall j«i Caiin 1 15 3-0 S-SllSlo). 
Arththn-’a r A ija}ati atiinial 0 M 43 4i» 
(1882) ilmgan Khan r Oan-'a I nsba i 
I A. 2*13(180-) 

fu) Mul amn a I ^ulaiman t Mubamtnal 
Aar Khan 11 A 207(18^8) Mabmood. J , 
tiisa^nting ShcoUl r Jumaklal IS P 542 
545 ( 18 * 13 ) 


/• 
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appeal as but tbc cross appeal of the other, there ought to be only one final 
decree made betaveen the two parties Not only is there nothing to prevent, 
but it 13 the duty of the Court to make one decree, and only one decree, between 
the same partied (1) The date which the decree should bear is the date when the 
judgment was delivered (2) 


“ Relief granted,” etc. — decree should be so draivn up as to need no 
interpretation other than may be gathered from the language of the decree 
itself, and there should be no need of reference to any document or paper what 
BOevei, unless such document or paper is attached to the decree and forms part 
of it While, on the one hand, it is true that the decree should be drawn up 
in this manner, it is also just that litigants who have been successful should not 
be deprived of the frmls of their success owing to carelessness on the part of the 
Court or officer charged with the preparation of decrees Thus where a decree 
m its terms, is ambiguous, the Court executing the decree can refer to the plead 
mgs in the suit in which the decree was passed to ascertain its precise meaning 
Again, where the decree omits to reserve the rights of prior mortgages admittc 
by all the parties to the suit, it ought to be construed with reference to t c 


urt 


should be drawn up in such a form as will show in itself the ultimate relief 
granted If the Appellate Court decrees an additional amount and the deert 
as drawn up only mentions the amount decreed by the first Court, wjd * ® 
due to the decree-holder is ascertamable from the decree of the firs our 
the finding of the Lower Appellate Court, then he should obtain ® 
the amount found m his favour and for his cc^ts (5) This rule oes no 
the claim to be stated in the decree so as to make the statemen a P 
decree itself (b) 

Costs — It was held that the former section, when it 
decree of the Appellate Court should state by what te paid, 

portion the costs incurred in the appeal and the costs m tn parties win 

referred to the parties who were parties to the appeal, ana n 
were not arrayed either as appellants or as respondents m c p ' , 
under sect 544 of the former Code, might take the bene 
This section referred (as does also this rule) to cases where c 
than one made liable for costs, which necessitate the tuning i 
Appeal of the proportion in which the costs are to bo paid 1») 


(1) Raghoobiiai Sahiy v Asloc, P 
jot, 290 (1873) 

(.1) Parbati t Rhola. 12 A 79 81 (1880) 
(3) I.achmi Naram r Jwala Nath. 18 A 
311. 347 (ISOC) , Robiason t JJuleep Suigh, 
L R 11 tb P 798.813,818 821(1878). 
Muhammad Siilaitflan t Aluliammsd Yar 
Minn 11 \ 207, dwt (18‘?S) 

(I) Mrimrasn t \aniutiah1mi, 29 A! &l 
(1005) . a c?, H. M L J 00 \ 


, 6 ) 

346(1891) Kn-liinPl'' 

(fi) Souda S!.rm.ra.ara . K H ^ 
nr 177(1880 

Muhaniiid YftrKhan.ll ^ 

( 8 ) ItaJ Kruh"' r 
[1873) 
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It IS the business of tlie Appellate Court finallj clcterniining a suit to decide 
by whicb of tbc pnrties before it tbe costs shall ^ borne , it is not at liberty 
to declare that the costs of the suit shall he home by tbc unsuccessful part} 
in a suit to be thereafter brought, because it might be that tbe suit 'Will not be 
brought at all and m that ease there inU he no execution or the plauitifi and 
the defendant might be left to hear their omi costs (1) Though the Judge 
must state by ivhat parties (and in irhat proportions if necessary) tbe costs of 
the original suits are to be paid be is not bound to go into particulars, or append 
to bis ]udgmcnt a schedule setting forth the different items nbich maho up tbc 
costs of tbe first Court He tabes the amount of costs for granted and decides 
nho IS to paj them (2) \\’hcrc the order of the Appellate Court ararded ( 0 ) 
all the costa of the appeal amounting to a certain sum named ( 1 ) all the costs in 
the original Court not naming any sum and (c) the costs of the remand and it 
avas argued that the decree holders were only entitled to the sum of mone) 
specifically named in the High Court s decree for costs and that they could not 
ha\c the costa of the first Court because the amount vas not mentioned nor 
the costs of the remand because such remand costs jf thej come in under an} 
head at all ivould come under tbe head of costs of the appeal and that these 
had not been aliened beyond the sum fixed hj the decree it was that the 
decree was perfectly clear as to whal it meant to give and theic was nothing 
m the law which made the order for costa had simplj because it did not specif} 
the exact sum to he paid as costs of the Lower Court that there was nothing 
to make it incumhcnt'on a Court of Appeal to specif} the amount of the coats 
incurred m the first Court It had only to declare the proportion in which the} 
nerc to be paid As to the costs of the remand it w„b held that the decree 
declared that besides the costs of the appeal and tbe costa in the original Court 
the costs of the remand ncrc to l>c paid it did not matter whether those costs 
were incluelcd or not in the appeal costs (3) But though the law does not direct 
that a Court should annex to every decree the costs mcuired h} 1 oth parties 
} et it is a convenient practice to do so (4) A\ hen an Appellate Court decrees an 
appeal and gives costs of its own Court tbc costs of the fust Court should ho 
included in the decree (5) IMicn an appeal is dismissed on wholly different 
grounds from tho«c relied on bv the Court below the dismissal should be without 
costs (C) 


36 Certifitcl 

Copied of judgment and 
decree to be tumbhed to 
parties 


copies of 
•shall he 
tion to 
expense 


the judgment nnd decree m aiipeal 
fnnusht^ to the parties on apphea 
the Ajt])€Uatc Court and at their 


(s 58( 


(1) Kashcc ChundcT I lluncsl pc Bu Hon 
21 B R S9 ^{lS-4) 

(2) Vlothoora Mol un 1 Horeck»a re IS 

\\ 15 2S(5 (18“2) Ts-lu r R»ir»<lra 

14 C M N 5oll(lO0a) 

(3) 1 ajUi 1 r l*r«mod» -1 M 1 "4 
d'' 3) 


(1) Nubn Kn to I Tarbullv 13 W 15 23 
(IS"0) 

J'’) ll ^.'C'tfoolUl r Ram Kant 10 \\ I 
2cr (IS 1) 

(6 4s>clipr t Kainaia Nateker 8 '1 1 A 
1 0 l*l-_(lSl-0) « c 3M 1 (P C)33 
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1 ] 37. A copy of tlie judgment; and of the deciee, ceitifiej 

certiBea copy ot decree V *e Appellate Court or such officer as it 
to be sent fo Couit whose appoints in this behalf, shall be sent to the 
decree appealed /ww Court which passed the decree appealed 
Jiom and shall be filed >vitb the (mginal proceedings in the suit, 
and an entrj' of the jud^ent of the Appellate Conit shall be 
made in the register of civil suits. 



ORDERJ^XLJI. 

Afpeah Jrom Appellate Decrees. 

1. The rules of Order XL2 shall apply, so far as may be. 
Procedure to appeals from appellate decrees. 

Second appeals — See sects 100-103 'iml sects 107 nnd 108, a»lc, and 
notes thereto, and notes to 0 XLT 



ORDER XLIII 
Appeals from Oiders 

1. An appeal shall be from the following oiders under 
Appeals tnn, orte fromsiom oj section 10 namdij - 

(a) an order undei mle 10 of Order YU 
returning a plaint to be presented to the proper 
Court 5 

(h) an Order under rule 10 of Order Anil pronouncing judg 
inent against a party , 

(c) an Order under rule 0 of Ordet IX rejecting an apphca 
tion (in a case open to appeal) foi an order to set 
aside the dismissal of a suit , 

{d) an order under rule 23 of Order IX lejectmg an apph 
cation {in a case open to appeal) foi an older to set 
aside a decree ex par/e , 

(e) an order under rule 4 of Order X pronouncing judg 
ment against a party , 

(/) an order under rule 21 of Order XI , , r 

(^) an order under rule 10 of Order XVI foi the attach 
ment of property , 

(/i) an order under rule 20 of Order XVI pronouncnio 
judgment against a party , 

{%) an order under mle H of Order XXT on an objec i 
to the draft of a document or of an cndorsenienc , 

(j) an Older under rule 72 or rule OJ^of Order AA/ sc i c 
aside or refusing to set aside a sile , . onf 

fi) an order under rule 0 of Order XXU icfiisiiig to 
aside the abatement oi dismissal of a suit , 

(l) an order under rule 10 of Order XXII giving o’" b 

to gi\ cleave, . nr 

(m) an order under nde a of Order AA/// 

refusing to record an agreement, compromiu o 

(«) an order undtr rule t of Order XI^^ rejiding an 
cation (in a case open to appeal) for an o ( 
aside the dwmshal of a suit , 
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(o) order under rule J or rule .9 of Order XXXI V 
refusing to e^rtend the time for the 'payment of mortgage- 
money ; 

( j)) orders in interpleader suits under rule J, rule 4 or rule 6 
of Order XXXV , 

(g) an order under rule rule } or rule 0 of Order 

xxxvni , 

(r) an order under rule 1, rule rule i or rule li) of Order 

XXXIX , 

(s) an order under rule 1 or rule of Order XL , 

(t) an order of refusal under ride 10 of Order XLI to re admit, 

or under rule HI of Order XLI to re-hear, an 
appeal ; 

(m) an order under rule >9 of Order XLI remanding a case, 
uhere an appeal uould he from the decree of the 
Appellate Court , 

(v) an order made by any Court other than a High Court 
refusing the grant of a certificate under rule ti of 
Order XLV ; 

(«’) an order under rule i of Order XLVII granting an 
application for revieu 

Appeals from Orders —See the notes to the various rules referred to 
As regards clauses (6), (c), and (A), these orders were under the pre%nous la^\ 
appealable as decrees But having regard to the present definition of decree 
they would no longer be appealable in that way and it has therefore been 
necessary to make them appealable as orders It has been held that under this 
rule an appeillics from negative orders under 0 XXXIX (1) and that if there 
IS an appeal against an order made under an\ rule there is an appeal against anv 
order made under part of that rule (2) 

2. The rules of Order XLI shall apply, so fit as in.iy he, C*« 
Procedure. to appeals from orders 

“Appeals from orders.” — See sects 101 I03,fln(e and Order XLI and 
notes to those sections and orders 


(I) I^aclinu N&ram t Ram Cbaran 1)3\ 
35 A. 425 (1013), Hart Lajol r Prayag 
Rara, 17C.W N 090(1013). Taliada Jap 
I Muhammad Taisl*. 152 A 8 (ISO’) 


(2) Eastcro VIorlKagc and ( > c 

(aVonidlia 17C N 10(1012) Miluii 
\nand r Ram l‘irka*Ii H < M \ J>.! 
(1*»0>) 


ORDER XIAX. 

Pauper Appeals. 

1 1 . Any person enhtletl (o prefer an appeal, who is luiaWe 

^Vho may appeal as to paj tlic fee reqiured for the mcmorandm 
of appeal, jnay present an apphcafion accom- 
panied bv a inemoranduni of appeal, a)id mat/ he allmved to 
appeal as a pauper, subject, tn all mailers including the fre’^cn- 
tation oj such apphcation, to the prouswns iclaling io suits hj 
paupers, m so far as those provisions are applicable. 

Pro\nde(I that the Court sbaU rej'cct the application iinlc*'*, 

Pmednr. 0„ .ptto. “pon « P''™*''! ^ 

iloa lor admJssioQ of and decree appeaVa Jrom, it sees reason lo 
think that the decree is contrary to hu or to 
some usage ln^^ug the force of hu, or js othennse erroneous 
01 unjust 

1 2 Tiie inouiir info the paupen«!jn of the apphcint nia) 

be made either hr the -^PP^'JI'^tc Coiir r 
wmlor flic onlors of r),c AppMo f’om f bf 
tJic (’oiirt from uhose deci«:ion the appca/is preferred . 

Pronded that if tiie appheant was ahoued to sue or apj 
as a pauper jii the Court from whose decree the app . 
preferred, no furtJier inqniij in respect of his paujien'mi ' > 
'necessary unless the IppcIIafo Court sees can've to iir 
inquiTj 

Application.— In the ca-e of appeals (lie nJ. requms (« o ^ 

ments to prc^iitcd— iin apphr-ifion for lea\e to appe I ^ 

memorandum of sppcil When the Judgt dr^po es of the W ]!, f. 
he aoe«« rot tLcrehp necessarilr di5po^e of the appeal Th r ^ i 

dociim''nts and in thisrc«pectthii ci«c diffTS from a pctiUi „n,niie j r »>rr 

which ineludts both the plamt, the allegations a, to unihr 

to -lie a.sa piiiper In the latttr ei^e, when the pauj*er|V ' {,a< n<i iwert 

(> WMII r 7 »he proeeediiigiore nt an end limi t 

to ollon It to I>e stuiiped asaplaint r 11 of that On < 1 ^,^ Ontl' 

oj. a I thf .pplicint Mr to .n-fitute a .int m the o^.l.n•vT^ m^nn 
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other Iniid in proceedings under this rule, when the Judge refuses Ica^ e to appeal 
as a pauper, ho effectuallj deals nith the pauper application hut he docs not 
necessarily deal with the memorandum of appeal which accompanies it On his 
rejection of the application, there is nothing to preaent him from treating the 
memorandum as still a memorandum of appeal if the appellant, on being refused 
leave to appeal as a pauper, desires, with the aid of borrowed funds or the assist 
ance of friends to continue the appeal If 0 XXXIII r 15 applied to the 
memorandum of appeal, the result would in practice be that the appeal would 
be tunc barred when the application was refused The result is that a Court 
IS under no legal obligation to dismiss the appeal if and Mhen it refused Icaae 
to appeal as a pauper (1) 

" Subject, in all matters ” — A petition for leave to appeal as a pauper 
IS presented together avith a memorandum of appeal It was held under the 
last Code that the presentation of the application itself was not subject to the 
rules contained in Chapter XX\T of that Code But after an application 
had been presented, all action tahen subsequent to such presentation v\as bj 
the terms of the section to be subject to the rules contained in that Chapter 
Therefore sect 404 of that Code, which required, except in certain circumstances, 
that the application should be presented in person did not apply (2) In anj 
case, if sect 404 did appl) , an appeal presented on behalf of an exempted pauper 
by A vahil retained under an ordinary retainer and not aufhonrcd to sign ns 
agent was coniidctcd insufTicicntlj presented (3) A petition presented bj a 
dulj aiithonrcd agent of an exempted person though not 1} an adsocate, 
sabjl, or attorney, was properlj presented (4) Allboiigb the Madras High 
Court held that the question of the presentation of an opi>eal was not subject 
to the rules contained in Chapter X^^\^ of the former Code the same Court 
determined that the question of tlic tight to appeal under the section corre 
spending with r 1 of this Order was subject to such rules Therefore when 
at the time of the institution of the suit there was subsisting an agreement 
falling within the terms of sect 407 (d) now (O XXXIIT r 7 rl (e)) no lease 
to appeal under r 1 could it was held lie gi\en to the plaintiff wlio b^ such 
agreement had allowed other persons to obtain an interest m tlie subject matter 


(1) llaiFiilt Do'ai Slanorlilisi 2211 RIO 
8 j 0 8‘5-S5" (189") perFarran CJ Cnnlj 
J , (Icci led 1*10 CMC on ll e proun I that tl ere 
was auftcient cause for not prfsenlini’ the 
npix-al within proper timo unler a 5 ot tie 
rimitallon \ct In H *1 nath i Japarnatb 
13 \ 305(1801) wl ere an appl cation to 
«1 jx-al as a pauper was rrjcrXd an 1 a regular 
appeal on a proper stamp was aubsequenth 
presented, but after time it was lell not to 
relate I aek to the tin e of the aj pi cation •» 
f rini pavpertt Ss to extension of t i o 
wl eu application i* rejeeleil «<— Jonmsl«ai • 
\j«on!a* 21 F S'f (isO-) 

(’) Madtl I • ''on api ' Fanta 2r M 3f j 
(I S'.) di. sei tirg from /a rr Nari«» *‘M SAI 


(lt*8") which foil Fhugnbuttj K »r « 
(uuoshDutt 21 R 308(18-1) In liar 
aaran Singh i Mul amma I Raza 4 \ 01 
(ISSI) also the High Court ri fuse I unler a 
C22 to interfere with an orler rejecting an 
appl cation which was presented by a plea I r 
An I Watir un Niasa t lUbi FaVab 24 \ 1*2 
(1*101) apiiears to assume that presentation 
in pcrMJu u neeesssry execj t in the case of 
persons exempted, /a r« Nani hosreser, 
states ses-eral circumstanee^ in favour of 
the rule in the text 

( 3 ) Fhu''obuttv Kear r Guneeh DuU, 28 
W I 

(4) IVaiir un \i*«4 r lUhi Baksl 24 A 

1) 
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of the suit (1) The amendment nowtocladea the presentation of the application 
and has been made to avoid the conclnaon at which the Madras High Court ami ed 
ra the decision cited 

After presentation of the petition an inquiry as to pauperism is directed, 
and the application to appeal as a pauper is refused or granted {2) The apphea 
tion must be presented withm thirty days from the date of the decree appeaJed 
against and no extension can be allowed under sect 5 of the Lumtation Act (3) 
The Code of 1853 directed (4) that the inquiry might be conducted either b\ the 
Appellate Court, or by the Court from whose decision the appeal was made 
under the orders of the Appellate Court , prot ided that if the applicant was 
allowed to sue in forma pauperis m the Court below no further mqmrj was 
necessary unless the Appellate Court should see special cause to direct such 
inquiry, and these provisions hare been reproduced in sect 593 of the last Ciwh 
and r 2 of this Order 

The proceedings are subject to the provisions mentioned only “ tn so/ar 
as those provisions are apphcaUc *’ So if the appellant is found to he a pauper, 
and the appeal is admitted, he cannot be called m to gne security for costs (a) 
It would render the section nugatory if the Judge could say that altbaugh 
the applicant was a pauper, and although there was just ground for appealing 
(for such a decision is required by the proviso) s condition shill bo impovd 
which m tho case of a pauper, would render it impossible to go on with the 
appeal The question has already been discussed as to whether this rule is 
subject to 0 XXXIII r 3 andamcmonndumofappeoltor 15 of that Order 

Proviso to r 1— This is mandatory, being v necessary safeguard for tlio 
benefit of litigants who find themselves opposed by paupers and the Ooiul'' 
should be careful to see that the proviso is satisfied It is to be noticed that 
tho Court must come to its conclusion upon a perusal onl) of the application 
the judgment and decree This proviso is apt to bo oaerloolcd, but it nou < 
provide a safeguard agamst this if the Judge or Bench ndiuitting a pauper 
appeal were to express and record aery briefly the reasons for granting caac, 
so that the Appellate Court may have an assurance that the leave was proper j 
given fG) 


as a ^ 1 


(1) Hamfa Bai v Hajl SiddicI , 30 M TIj 
( 1006). fl-r. J7M L J 

(2) Seo Bai Ful i Deaai AlnnorbljaJ 22 B 
810 850(1897) Ad application need not ho 
preceded Ly ft separate formal application for 
inquiry into tl e pauperUm of tijo applicant , 
Kamod Poory t Sfieo Roorj, 1 A It C K 
210(1800) 

(3) rarbatjt Bhola 12A-70, 93 {I88P). 
Bcclii t Ali^anuUa 12 A 401, 405, 48S 
(1890), Malifldpv r IjiKshman 19 B 4^ 
(1895) 

(41 \ct MU of 1859, a 3'9 S«* '■* 
Sn 371, Ih 


|B) Basowow-tUirw Bunas e UflAaf 

Bls«« 17n It r1(187l) 

»l cro Iko .prl Miin W • 1 '“1" t' 

dismbMil I. ft J ton Ira T> b ' * 

n R I«(1S7.’) 

(0)feftW\>a\s ranpnt I atnkrM na ' 

(7) la ono suit 0*" 0'^^^ , 

aent tbo mo hack (or re ro«.l rntioo «.ll 
an cxrreasion of thnr op'ni'mi /" * 
hlailUMEKlan UW I 4i5n»0) f" 

tUnaran fiinfil. r '.'.‘"“Vi 

tUClMl) the High O iflrofu-fHolotcTfrrc 
wvt t* eSSoftlolMtCi-*- 
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nu application on the original side of the High Court it as held that no appeal 
laj from an order of a single Judge of the High Court made under this rule 
rejecting an application for Iea\c to appeal iwyomi ipaupcrts (1) These decisions 
horvever, proceeded on the ground that the right of appeal gi\en hj the Letters 
Patent IS subject to the limitations on appeal presented hj the Code (2) It is, 
howcaer, noi\ larr so far as the Calcutta and Madras High Courts arc con 
cerned that the interpretation toheplaccdonthe decision ofthePriv) Council (3) 
is that sect 5SS (non 104) of the Code does not touch the right of appeal gi\en 
hf the Letters Patent (4) 

Respondents. — The Code proiidcs for pauiwr plaintiffs and appellants, 
but not for pauper defendants and respondents Objections bj a respondent 
to a decree under O XL! r 22 cannot he filed inybrnni yauperi# If a pauper 
desires to contest any part of the decree of the Court of first instince avLich 
IS unfaaourablc to him he should dircctlj ajipcal as a pauper and as an appel 
lant claim the benefit of this section (o) The opmion has been expressed 
that the omission seas unintentional (C) hut on the other hand it has been 
said that the reason irhj no exception is made in fasour of a pauper respondent 
prohablj rvas that he already had the opportunitj of directly making an appeal 
without expense for court fees and that an inquuy into bis pauperism at the 
last stage of the case Mould mvohc great delay and inconvenience (7) Tho 
omission non must be taken to be intentional the Lcgislatiuc considering that 
the exceptional libcrt) of mosing a Court tn /ormn pauperis should not extend 
to objections to appeals 


(!) In re Rajaj-opal 9 M 4t“ (Isso) 
Banno Bibi t Mchdi llu^am 11 A 3*5 
(188D) 

(2) \a to nhftltf the«c docuions are de 
fctuiblc on anj other ground sec ory m 
Tool*ec Monel i Gudcri Basse 20 C at p 
301 (1809) 

(3) Ilumsh Giuniler r Kali Sundm 9 t 
lOl \ 4 (1882) 

(4) TooKeo ^loney i ^ i leri Doasee 26 C 

2iM 

6S (ISOS) Sabi apatbi G ctti r Narajana 


aamiGicIti 2., \L 5o*(lDul) 

(S) Karajans t Krishna 8 214(i88t}, 

Urojcshnari Baai I Guroo G urn 11 C 73o 
(160.)) Itashomonee Bo««cc r JuQmojty 
MuUick 9\V R 3 jO( 186S) Rabajillant 
Rajaram BalUl 1 B o *0 (IS 0) as 
rtganls pauper defendant* see noica to 
O XWlir r 1 onle 
(C) Narayana r Krishna supra at j Jl" 
(~) Ilabaji Han i Pajaram Balia], euiTa 
•A. \ 9 
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1 In tins Oideii unless tliexe is SjOrnetUiug lepugii'inf 
“ Decree ” tieflaed subject oi content the e'^prcssion 

deciec ** shall include a final ordet 


“ Decree " " Final order ’’—See os to tliesc terms notes to «ut8 
111 ank 


598} 


2 AVhoc^el desires to appeal to His JUjc&t) m Co»«cjI 
Application to Court shall apply b} petition to tlic Court nliosc 
wlwM decree complalBed decree is compHined of 


“ Shall apply — \« application for Imc to appcil is not in upptji 
‘ To the Court ’ — Application for lea%c to appeal must be made m 


firat uvsiAnce to the proper Court in India tc to tLc Court nhosc di.cret*^' 
compliimed of before mifemg auj such ipplication before the Judioaf toBi* 
mittec (1) 


)0<J J 


3 (J) JJterj peblion shall state tho grounds of 

certUlcate as to value and pray for u certificate either tlmb 
ot fitness regards amount oi \ aliie and nature, the cu-c 

fulfils the leijmrements of section 110, oi that it is otlicrw='C t 
fit one for appeal to Ilts Majesty in Council 

i~) receipt of such jiCtifioji, the Court shall (hnA 

notice to be seried on the opposite part) to sliou c uhj the 
s lid certificate should not be granted 


" Pray for a certificate ' — V Judge sUtiog to ulmit jtpptols from 
" '*^ns of the High Court on the Appellate »idc, has, m the majority of 

*^^**^‘*«»nd**nt authontv vrhatsocier Thu cast has boon fimlb heard 

“w (ndepxiiiftv t — 

tier t OutiMh Chuwler, (IbOS), s. c J*. U 1 P O 1, ■' I'* * 

[ J MuUisa^isny J»gfc «] {^*1 Ooin erfr o/ I>i-(tnct 


t ir.i .“A 'i» M 1 t Alt ^>0 Baatutmunlr IJiulKuar JjlA 
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iltlcrmmed Lj a Dnision Btiich of tlie Iligli Court, which in thtorj of lai\ 
is a decision of the High Court All that a Judge of tlic High Court can m most 
cases do after that, is to assist the ]tartics m bringing their appeal before the 
Pri\y Council Of course, an Act of the Imperial Parliament, or a provision 
of the Letters Patent, issued m x^ursuance of an Act of Parliament or an order 
issued hy His Majesty In Council, might confer upon the High Court, or a Judge 
of that Court, not only imwer to admit or reject an appeal, hut might mahe the 
right to appeal dej«ndent upon that admission or rejection But if that has 
been done in any case whatever, it is only in the cases in which_thc High Comt 
has power to declare that the case is a fit one for appeal The Courts in India 
have no power to admit or allow an appeal unless cxprcsslj authorized to do so 
b} competent authoritj (1) The admission of an appeal to the Pnvj Council 
IS not a matter as to which the High Court has any discretion provided that the 
requirements of the law arc satisfied All that the High Court has to do is to 
sec that the requirements of sect HO arc satisfied If they arc, an appeal 
lies und'’r sect 109 »s a matter of right The application for a certificate that 
these requirements arc satisfied is nicrclj prclmnnarj and ancillary to the 
admission of the apjieal (2) 

“ Amount or value Sec notes to sect 110, anlc 
“ Otherwise.”— By sect 109 and this rule, an appe.d nuy bo granted if 
tlio High Court certifies tiut the cas>c is fit for appeal '‘otberv\i‘*e,” te when 
not meeting the conditions of sett 110 That is clearl) intended to meet special 
cases , such, for example, as those in which the point ni disjmtc is not measure* 
able b) mono), though it mv) he of great public or jinvatt importance 'Jo 
certify that a cisc is of that Kind, though it is kft entirely m the dif-crttion 
of the Court, is a judicial process which caunot he jicrformod without 
cverciso of that discretion, evinced bj the fitting certificate In tlie ahv-f*#' 
of the conditions required hj the Code, to give the right of appeal, no tertif^av 
under this rule can be issued even with the assent of the other part) (.1) 
the matter is under the appealable ealue, there should he an applieation r'/i"’ 
this clause before the proper Court in India for a certificate (1) 

“Notice ... on the opposite party If a respondent ^ 

notice served, of an intended application to have a ])etition of 
Privy Council received, hut docs not object his costs of that npjbi '4 V- -r I 
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be allowed (I) If after the filing of petition of appeal to the Privj Council and 
after the draft of the notice, fo Eie served on the opposite part), has been ^ellt 
to tho petition'’r’6 attorney for bia approval, no 8t''ps have been taken fo pra''c/’u/t 
the appeal with the result that no notice was served on the opposite partv 
under this rule the opposite partj may apply to have the petition of appei] 
struck off the file for want of prosecution, and 'uch an application will hi. granted 
for the reason that as no formal notice of abandonment of the aj jical has been 
given the /Registrar may he esfied upon at an) tuno io issue the notice upon the 
ojipositc paitv (2) 


4 To) the 'purposes of Ike pecuniary vahintion, sniis inioliuig 
suhstaniialh/ the same questions for delennina- 
OonsohSaim of suUo decided by the ^aine pdgment may be 

consolidated hut smts decided hy separate judgments shdl iiot 
be lonsohdated, nolioitlisiamhng that they iniohv s)(bsiantialhj the 
same questions fo) detenninahon 

Consolidation —Wh-rc -everal suits (the amount involved m cuJimdI 
w w under Rs 10 000 but the aggregate omoiink daimcd ctccctlcd that mnm 
weic brought bv the same phiiitiff ogamst the same defcndanla in 
the same uronertv and involving the same question of Ian and 
and decree was pronouoccd in all the suits b) the first Court an e j 
Appellate Court pronounced a judgment and decree in the nr« sut an j 
oulj «itatmg that the decree of the first suit goverBcd the lour 
appeal leave to appeal to the Privy Council in these suits 
Privy Council upon the undertaking that the parties consen ed 
decision of the Privy Council in the first api«rftl as governing ^ 

other cases (3) Wiierc several suits irivoMog C.urt 

difiirent plaintiffs against the same ilai o\nhr^fi' «q he falon m 

order, d with the consent of all parties, that all le^ . decision 

one aeon ehould in tic ecvcr-,1 »t ,« ,, 

HI oiw cas" governed other cases and the apjicalihlo vahic ^ nmount, 

below lie 10000 but the a^crcgitc value ot the » ^Ubl' tulm intolicil 
leave to appeal was granted on the ground that the app «a%i(cd oti tie 
iiidirectl} in the claim was above Its 10 000(4) ^j.fTpretit i 

above mentioned ground in the following caws w 'i Ua/ot 

claiming through the same original fdlo to 1^ t ic 

surd the same difcndint in separate suits lor po^ lOOOO, I'd 

profits of their resnoctne shares (each suit being or v nfiinfinf) 

th iggfcgatc value of the three stills awounUd to J „ „ re hnr.l 

md the def iia raised w as the same m all tln»'« ‘ "vws a 


( 1 ) Irawnkw-wnp Mult^ 9 DoniW>,>«»Mo» 
400 imi) 

{,) Moorixjoi r oti}« t Vi<rnnjT 12 C 
I'SIlS&t) 

(3J C pil I-nl Jlntiwr f Idik Own! r 


R., - 5 MAO.V 

14 ) Kothira r M’s J feP U H * ^ 

n ’ I Iih'-*). ) „..o. c 

lib ii" ■|■ll■"•'l 
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together ftnd the dirTcc m ow ftpirfyingin principle to the other two suits, (!) 
\s il«o i\ here \ and B piirehavd tlie same properties deriving title fioni diRcrcht 
P'^T'-ons The \ihie ot the projertus mth me^iie profits nas over Rs 10,000 
B granted two patni lea'-i ■< oi the j«roi>irtics to diRcient persons , A was, there- 
fore ohlig>.d to brm,i two mui*^ for tbo recovery of the properties, and the value 
of the subject matter m earh suit WM less than Rs 10,000 (2) But where 
there were distinct eauo* « fteparati yudjmients given in each suit and the suds 
Wire not convolidati d in Cmirt'i IhIrw >mt were ftU along treated os separate 
and dntinet action'’ such suiis it was held could net be consolidated for the 
purpose of appeal to tin. I'ruv t niniil (3) Tlicse principle v have been embodied 
m thii rule nhicli is in \\ \nd i» hw l>«eJi hi Id tiuder it tint where the ftiiula- 
niental question is common to ill the suns and the cases are toed toother 
and decided bv the a.\nic juilguiiut tin s«»ts wdl W con‘»ohdafed for purposes 
of penmnry V vliiitioh iTcntbougb wubManna) quevtioo of law arises in some 
of the suits and not iii othirif'J) 

TShen an apphealion for Icavi to ajij. »l t > thi Pi-ivj Couneil n made m 
wore than one suit which bne not hicn con^olnhted though the points io hr 
decided are the same in ah of tbiiii it must h shown that >n each of the suits the 
amount or value of the matter in dispute in aj peal to 3fis Majestj' m Coanei! >8 
Rsl0,W>0 or upwards (5) Bat in a recent cas< a large number of suits for 
Tccoiery of possesawa of distinct parcels of land nere tried together dealt with 
in one judgment, and were decreed m favour of the plaintiffs , of these some 
were for sums 01 erBa 10,000 and leive to ai>j>evl was granted , of thercmaming 
cases, each talccn separately, the value was hclow RslOOOO yet if taken 
collectiv'vly the aggregate reached that amount and all th< cases vrere dependent 
on the same judgment , leave to appeal was granted m the suits where the value 
of the subject of each suit vras below Rs 10 000 (0) 

5. In the event of amj dispute arising htiu'cen the paities «a 
Hemtuion of diopute fo f/ie (inwttMf Of o/ thf Subject matter of 
io Court of first inatafioe swi< an tht CoXtrt of first WSfdtlCC, OT OS (o 
the amount or value of the subject matter m dispute on appeal to 
His ^lajesty in Council, the Court to ivhch a pietdionfor a certifi- 
cate is made under rule 2 winy, xf U thinls ft, refer such dispute 
for report to the Court of first instaxvx, uhich last mentioned Court 
shall proceed to determine sveh omownf of rxilue and shall return 
its report together with the evidence to the Conn by uhich the 
reference nas made 

Inquiry as to value — ^Where there bas been a eoalcBt tis to the true v aluc 
of the matter m dispute, it has hitherto been tlw invariable practirc to ascertain 


(1) jVshsnuUa r KaroonsTnoyi 4C R B It 3t(P C) 

121,127(18:9) (4) ll»nga ?• Jsgut 13( 1 J COS (1910) 

(2) Joecul Kt’liore r Jotmdr* V(«haii (5) Royal Iti’ueanrp Coi r Ablioy 

8C.2I0(18S2) CoomatDolt fiC 11 \ 4ltintii) 

(1) Vfoofii IfotuMniuod LbileoUib e Mooti (f) WrepaTa n t < mi '•mcii 3I C <(«}, 
Clvwt IV I 4 IRS 161 {isarj *;c,S -WU IKlOTj 
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Iiy eyidmce ind mquiij wlit He true , line i? (1) Tl.o nrtscnf ndo n^oivfs 
Jegjsjatile sanction to tins practice 

6. Where suoli certificate is letusefi, tlie jietibojj sliall )>e 

Effect 0 l refusal of dismissed, 
certiflcate. 


“ Refused ’ — The High Court, m refusing a ccrtjfic'vte for leave to appeal 
to His ilfajesty m Council, should state their reasons for rcfu<»isjf it (2) 

Restoraticm — ^Aftcr an appeal has b^en disonsged for default or for an> 
reason removed from the file, the High Courts Iia\e power to restore an appeal (3^ 
2i may firing an appeal on to the file after it has struct it oiJ fie file on fie 
application of the appellant bimwlf (4) 


J 7 Where the certtfic<ite is granted, the applicant shall 
steunts ana aeposrt withmsivmonthsfiDin the dafeof the decree 


teciaireii on grant 
certiRcite 


complained of, or tvithm six necks from the 
date of the grant of the certificate, ^ hiclic' er 
IS tfio kUor date, — • 

(«} furnish security for the costs of the respondent, and 
(d) deposit the amount reqiiircd to defray flie o\pcjisc of 
translating, transcribing, indexing and transmitting 
to Jlfajesty in Council a correct cojn of the niioie 
record of the suit, excepts 

(f| formal documents directed to be excluded b} an> 
order of ffis fifajeatj m Conned m force for tut 
time heing , 

(2) papers which tlio parties agree to exclude , 

(3) accounts, or portions of accounts nhien 1iw 

empowered b} the Coiiit for that putpO'se eon^do^ 
unnecessary, and which the paitios ua\e n 
spccificailp' ashed to be included , and 
t4) such other dociuncnts as the High Cmut ma\ i 
to lie excluded . , t 

(^'') Where the applicant prcleis to print m India tn 1> 
of the record, except as aforesaid, he shall ai'^o, withm t ‘ . 
mentioned m sub mle (2), deposit the amount reijmreu o ' ) 
the expense of printing sucli cop}'. 

"Certiflcaie fs granted is fo ti** iaticUow 1 1 ^ ^ 

certific'ito, SCO 1 QtPS to r 3, ««le Tlir» mtifiralv unU t l » iwy n 


(tj ttnnla Nufh r Al,l 
N WO, an 
(3) \cn/jftriAt hwaroofatliil 
rm)i 2> M |I>1 tlVM), ■ c. 
-l-v J C L. J ’105 
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single Tudgi cvllud tlio “ Judgi of tk Pmj Council Aiiptal Dipartmcnt,”(l) 
and tliore is nn nppial from the otdtr of *uc!i a Judge, (2) or it inaj be guen 
b} a Bench consisting of more than one Judgt hearing the njiplications for 
!ca\i to appeal to the Privy Council The ccrlifieate and not the order for 
the certificate is the document which their Lordships are bound to considci 
and act upon, and unless the certificate upon which the lease to appeal is 
hasod H m such a form as to justil} the lease, their Lordships ssill hold that 
lease has not been propcrl) gisen Thus whore the order for the certificate 
sns “ Ijct certificate issue, that the case is fit one for appeal to Her Majesty 
in Council,” but the certificate staled “The Court, has mg had before it an 


of the case it fulfils the rcquircmenta of sect 690 (Act XIV of 1882) ” lield 
that the lease was granted snthowt jurisdiction Valuation is an essential 
part of the requirements under that fiecfion.and when the sahiation of the case 
IS Wosv the amount mentioned m that section, lease cannot be granted under 
that section An erroneous certificate to the effect that the case fulfils the 
requirements of sect 110 is ineffectual esen if assented to bv the respondent 
In cases below Ps 10.000, there must be a special certificate tint tlie case is 


sect 110), but the order on it was ‘ Let a ecrtificato be granted that this is a 
fit case for appeal to His Majesty m Council and let the usual notices be issued 
held by the Prisy Council that the leave was gisen pursuant to sect 505 (c) 
(now sect 109 (c)) and the latter alternative of seef 600 (now r 3) and was 
properly gisen (4) 'Wlicu the petition for leave stated “the appeal mvohed 
some substantial questions of law and the case fulfilled the requirements of 
sect DOG and was a fit ease for apjjcal to Hia AJaje'ity in Council ’ and the 
order was “ wc think on the whole that tins is a ease m winch a certificate for 
leave to appeal to IIis 'Majesty in Council ought to be granted ” held that the 
certificate was properly given (5) But where the certificate was “certified 
that the above case fulfils the requirements of sect 596(now sect 110) as regirds 
v’ahic and nature inasmuch as the value of the subject matter of the suit in the 
Court of first instance was upwards of Its 10 000 and the value of the matter 
in dispute on appeal to His Majesty’s Privy Council also exceeds tint amount 


(1) AiHirunnpsaa t Bchnry Lall 25W B 
^29(187(‘), Taro, ClianU t Radhs J«bun 
24 W R 14S (18"5), niimsli i Kali 
SHudan OC 4S2 493(18S2) 

(2) Lutf Ah Klian i A«gar Rira 17 C 
4S5, 458 (1810) , Ki«licn Pershad t Tilack 
dhan, 18 C 182, 186 (1800), AtnirunDessa 
t Rohnry Ijkll anpro , Tarafhandr Padha 
Trclmn, rn , VlanlPT « PatWrsoo, 0 t 
T R K0(18S1) a r ,70 SH 

(1) 1 alhaKndnvr Ral Krishna Obai I, 


2SI A 182 184 (1001) - o 23 A 41S. S 
< W N CSO, e( Mnii Chanl v Gangs 
Parshal 201 A 40 42 (1001), e e 21 A 
l”l <* 0 W K 3r2 Webbt Maepherson, 
30 I A 238 (1003), a c Jl C, 57 \tnar 
(band I Soehj 310 305 310(1003) 

(4)44rbht Vlacplierson, 31 C 5“(lioJ), 
me 3ft I \ 23S 

(») \niar t3ian I « bo»hi I hCisan 31 t 
303. 310 (I "03) 
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a sulist-^ntial question ofHxv th" ~ ^ i„i , , , , 

but tbe report u ■’s xntbhekl for 

a ccrtific'ite tint tbc ippeil m%ui » »uwu.iiitn qiie:.uuu m jan m wiun 
the order allowuig Iea% e to appeal stated " There seems to l>e a point of } w, 
irhich, ho\TC\ei, does not appear to have been argued bore ’ it was held h} the 
Pruy Counctl tint the lea\e vras granted contrary to the nroTisions of the 
Code (2) 

The Calcutta High Court has treated the rule as appheahle to ca^es uhere 
‘special Iea\e Ins been granted b) the Priaj Council (3) 

Date of the decree — haa been held that uithm the incajiHig of fhn 
rule the ilate of the decree is the date on which it is pronounced not tint on 
avhicli it IS signed (1) 


“ Fumiah security ”■ — Undci t 7 the part) touhoni a certificate has been 
granted is hound to furnish security uithm six weds from the date oj auch 
ceitificate If he fads to do so, and also fads to satisfy the Judge in tin IVn) 
Council Department that there were sufTicicnt reasons for extending the tunc in 
his favour, then it cannot be declared that the appeal has been admitted uiidcr 
r 8 and the application for lease to apjical to the Pnsy Conned smII 1 1 struclv 
off the flk (5) A Hindu widow s interest m lior ImabaDd s property should it 
was h-'ld, not be taken as security for the purpo«cs menlioncd (C) JTotwith 
standing the admission of the appeal under r 8 a suictj is not precluded 
from disputing the \ahdity of the sccurit) bond m execution proccoduipS (ij 
As to revocation of and power to order further aeciiMt}, «ie rr D-JI, 


as to increase of security, r H 

Deposit of amount of estimate — The petitioner for learc to appeal 
has DO right after getting the estimate from the officer of the Court to c laiv^ 
It from an estimate for translating printmc and tran’iiutting to an * 

for translating, transcribing and transniittinj, If he is disaatmed ‘ 
estimate he can applj to the ofliccr to hasu the estimate nuicndeu or, a* m 
that, he may apply to the Court to diicct it to lie amended he has no rig *' 
amend the estimutc himself, stdl less has he any right to amend the es ima c 
the way in which he thinks fit to amend it If he docs not deposit t 
mentioned in the estimate of costs by the officer of *be Court ^ 

prescribed time, hisapplicationforlcnvc will Ik? stayed (8) \stoir «ni o a 


deposited Beer 12, port 


fl) Tft-''Mlilnq RhsuI t afaniF CTianl TO 
I \ 35 40(1003), b.c,20 \ 100 
(3) Karuppanan » Rriniras fl C N 
211(1901), 8.C 25 M 215 » IWm T„ 1 
21ft 

(3) Koy jTollnJra Noth nio»ll*ir> * 
Tlal Pro^annft Komar, U L. t' K IIOI 
(|0.>;) 

(1) llarrnUa • H»r5 Jl C W N 


cf 0 20 r 7 

in Wul.no IjKcWUt. ll> 


Ifil I»fl(I800) 

{«) tl^Qol K«r r 


11>1<¥ 12 U 


J. 1S7(1!«9) 

(7) fjrio'lra \*d' 
2l6,21nilSi«), ».r,3 
(1) In « matter nf 


IW; \ ( Pp*t ^ 
C W N 

flour Hum lia«. t'’ 


\\ n.TO' 300 (1“") 
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Extension of time. — The Ilich Court ni»\ ixtiml the tinn tllowid fur 
gl^^ng thf veuntN -iiKi mjVing the depo it required tlic word< m llic »< itioH 
relating to the giving of «ccurit\ are dl^ector^ onli hut not to K lUjurtnl 
from mthout cogvnt na^onfl) The “cogent na«ons refirred to l>\ tlu 
Pnvy Council must he 'uch, according to the decKtons of the 'Midri'* High 
Court, as would lead the Court to hclicae that the patt\ wa'i diligvnt m due 
time to be prepared to lodge the deposit within the limited ixnod and that 
he was preaented from mating his dejiosit, not owing to ahHiin or diflieulta 
of getting funds, hut owing to some circumstances aeridcntal or othcrwi'i o\cr 
which he had no control, or owing to mistake which the Court w ould eonsuh r 
not unreasonable or caused hj negligence Rst J , eonsuh nd that alv-enra of 
funds or difficult} in raising the same if friit was a aerj cogent ruison for 
granting an application for extending the time hut that tlu dicisions cittd 
bound him (2) 

8. Where such socuntv has boon fi(rnt<shc(! aiul deposit 
Admission «! appeal made to the sati'^faction of tlie Court, the 
and procedure thereon. Couit shall — 

(a) declare the appeal admitte 1, 

(b) g\Ne notice t\icieot to the icspoiidevit . 

(c) transmit to Ihs Majesty m Council undci the seal of 

the Court, a correct copj of the said lecoid, except 
as aforesaid, and 

(d) give to either part} one or more authenticated copies 

of any of the papers in the suit on his applying 
therefor and pa}Tng the reasonable CTponses incuireil 
m preparing tiiem 

“ Declare the appeal admitted ” — Until i petition of ajipcil lixs In i n 
admitted and allowed, a party has no right of apjx'al and if the petition is 
allowed to remain on the file of the Court, and is not prosecuted within a riason* 
able time, the opposite part} can applj to haxc the petition struck oft the file, 
and the Court may order its removal (3) 

“ Correct copy of the said record “ — kfter the appeal has been allowed 


I 


(1) Burioro t Bhagana, 11 I A 7. 10 M 301, SOU, 390 (1890) 

(1833) , a. c , 10 C 557 , Faaul un ISKsa r (3) Gobardlian r Mano Bill, 6 B nit 
Mulo, 6A 250 (1834), Roj Jotindra Nath 70 (1870), Tlialoor Kapil Kath r Tlie 
V Rai Prasanna Kumar, 11 C. W K 1104 Government 1 C H2 (IRT), 3Iooraj<e t 
(1907) See also Damwlar r Ookul rhancl, t isranjce, 12 C 0*8 (ISSC) , Agliore Katli r 
7 \ 79,97(1881) Dmmwlar Da., 2 C U K xlvii. (1807) 

(2) Rangasavi » Vfaliatak.limamma, 14 
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could not, it was held, be made before the High Court, but tlie Judicial Com 
mittec might deal with the question when the whale.case was before therofi) 

For the rule as to transmission of evidence and other documents, see chust 
42 of the Charter The Charters of the High Courts express!} Tpquire thil 
the reasons of their decisions should be recorded by the Judges and trans' 
mitted for the mfotraation of the Privy Council with the records (2) All costs 
and expenses unnecessarily occasioned by the inclusion in the transcript sent 
from India of matters improperly introduced therein will be disallowed (3) 
VII petitions and applications connected with appeals to His Jlajesty in Council 
except iUoaitarnamas should be drawn up in the English language Sccimt} 
bonds are not made a part of the proceedings transmitted to England, and fo 
need not be drawn up m that language (t) Where an appeal to the Privy 
Council has been admitted against a regular decree made in appeal such pro 
cpcdmgs as applications for review of the judgment and the order of the Court 
should not form part of the transCTipt, and should not bo sent to EngHnd with 
the record of the original appeal to the Privy CnunciJ p) JTor 
the appellant be allowed, to rehi to or read os evidence in the appeal to the 
Privj Council the documents lendercd to tho Court on the application for the 
rf^vicw of judgment as the order refusing such appbcstion Ims not been appeahn 
from (0] Where the Court of first instance framed and decided scvctsl t*sucs, 
and the High Court on appeal confined theu: decision to the questions wmc 
m their opinion governed the case, leaving other muos undecided as not afiedinR 
the result of the suit, only so much of the original records as pioperly batonpou 
and might be natural for the decisions of the questions o! law, dcoacd by 
High Court and the subject of the appeal, should, it was held, be prm ci a 
transmitted (7) 

9, At any time before the admission of the appe.^i, 
Revocation o( accept- Court may, upon cause shonn, ret o , 
ance of secarity. acceptance of any '=^nch scciint), au« m 

fnrtlier directions thereon. 

.n , 1 nf /in anneal 

10 Ir/iCir at any fin 

Power to order further bufc bef j'u 

security or payment record 

('onncil, such secmity appears inadequate, 


(I) Ittttivn Kocr t Clioffty Tianm, St C 
t“fi (leni) 

(i) Katthoi Knlpj mi i KacUivj^nya, 12 
At I A <01, '502 (ISC<1) , Tnayct Howm t 
H (rH)I,408rsj 

(3) Tnralvivril I'midoinoncv, 1 ft M I \ 
I7r . <• r,U r. V C lit 

(1) Mrrr Miliomid I ucJtmwj ul, 

7 \V V Cftl, 292 ttfifl") F r rule « *<» 
irin'iiii““i i> f I •>! Pvi Iriifi' And AlVr 

t >. lunoiit*. ft 12 , ' till' cltnrt* r 

t ) •'ill kh ImUl \Ji KnolW^ |V^,Mnv 


,11 1 .% 

, Jflian. 'I I' I , Viij 

‘ Shli'piH .MR Tit 
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or further pa} incnt is required for tlio purpose of 
translating, transcribing, printing, indcMiig oi tiansmitting the 
copy of the record, except as aforesaid 

the Court may order the appellant to furnish, nithm a tune 
to be fixed bv tlic Court, other and sufficient security, or to 
mahe, ^nthin like time, the required pa}mGnt. 

11. ir/icrc the appellant kails to comply with sucli order, [» 

Eflect of failure to ^ ^ ' 

comply with order ' . ■ _ ■ _ 

an order in this bcha ' I 

and m the meantime execution of the decree appealed /rom 
shall not be stayed 

12. ^^’heu the copy of the record, except as aforesaid, [s 
Refund e! balance has been transmitted to Ihs Majesty in 

Council, the appellant may obtain a refund 
of the balance (if any) of the amount winch he lias deposited 
under rule 7. 

Security and deposit — See notes to t 7, on/e 

13 (i) Notwithstanding the qrant of a certificate for the [i 

Powers of Court pend- admission of an} appeal tlio decree appealed 
lag appeal. /ro»i shall he iineonditionalK executed unless 

the Court otherwise directs 

(’) Tlie Court ma}, if it tliinks fit, on special cause sliown 
by any part} interested in the suit or otlierwjse appealing to 
the Court, — 

(o) impound .am moteablo j>iopeit% in dispute oi any pait 
thereof, or 

(h) allow the dccicc apjicaled from to he executed, taking 
such secuntj from the respondent as the Court 
thinks fit for the due performance of any ordei 
which //is Majesty in Council mat make on the 
appeal, or 

(c) stay the execution of the decree appealed from, taking 

such security from the appellant as the Court thinks 
fit for tlie due performance of the decree appealed 
from, or of am order which //?s ^lajest} in Council 
may make on the appeal or 

(d) place any part} seeking the assistance of the Court 

under such conditions or give such otlier direction 
respecting the subject-matter of the .appeal, ns it 
thinks fit, hi/ l7ir appoiiitmr it of a Itururr or Oflirnnse 
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“ The grant of a certificate ’ — It was evident from tlic expre's terms 
of sect 608 of the last Code th'vt the inteixtioti of the liCgisHtuic wis to confer 
on the High Court the powers therein indicated only in the event of the appeal 
iiavmg been already admitted The Calcutta High Court accordingly uniforml) 
refused to grant any application under that section before an appeal 
was finally admitted (1) But the Bombay High Court held that it could order 
stiy of execution of its decree when only' the necessary petition for aduiiasiow 
had been presented, but that petition had not come before the Court “ind tlit 
appeal had not been declared admitted (3) Under the section as it non 
stands the 'ipplication may be made before the appeil is fimlly 'idmitleil 
under r 8 It iras formerly doubted whether the High Court could act 
under this rule where the appeal had not been certified by itself, hut Kppciil 
leave had been granted by the Pnvy Council (3) But it has nowken held h} 
the Prm Council that the High Court has power to stay execution m Mich s 
case (4) The Calcutta High Court has held that it has no power to stay pro* 
ceedmgs in a suit following a ptchminary decree for partition against wliiclt 
it has granted leave to appeal to the Pnvy Council, and that the hitter ihme 
( an do <0 since it has seism of the appeal (5) 

Preservation of property pending appeal— The pnnciph wkih 
underlies all orders for the preservation of property ponding litigation is tint 
the successful party in the litigation — that is, the ultinntcl} «iucceesfHl 1’'^^*'"” 

IS to reap the fruits of that litigation ond not obtain merely a barren success (o) 
Property may be thus preserved cither by taking pov^ession of it when 
raoveablo under clause (o) taking security for its restitution under chui'C { } 
by stay of execution under clause (c), or by making such other order a^ m'»' 
bo necessary (and as to this the Court is given a complete discretion) uni f 
claiivp (d) 

" Taking such security," clause (6) — ^The object of securily 
from the lioUler of a decree from whieh an appeal has ken pre crri< ^ 

Pnvv Council is to indemmfv the appclKnt for any lo s ho nii> *h ir « « 

to the execution b“ing taken out by the decree holder ihmiig **^ !.* ,* 
of the appeal in the Privy Council It is therefore only on le „„rhjne 
til" decree that tho surety becomes liable If the decree Jiol 
for execution of the decree, does not take any further stops for 

thcdectcetcnxam8unexecuted,tlictCTmsofthcRecufit} homifa i o 

and the surety cannot in any way be made liable for fO<ts or nn 


(I) Jorao K-omarj t CoptCIiamI 5C tt 

V 50(1900) Seo Hurra Lall « Court if 
Wurdi irw R 280(1871) ^vrRiut.J 

(21 Damo Janbixi t Sab Ifalioini'il, 10 H 
10(1801) 

(3) ttolicnh t Satriigliftr, 20 I \ 281,253 
(ISOO) 

U) Siijamimi MAlliiMit^n P C S'* 1 

V 'UJOID tf 3H t 115(1011), onlsrff 
Sunli Kjtliori • 1 nm ( lam Saliu 
Kl I » 5 .', (1112) inT.rcnt iwjvkcf to rt*) 


cicoilran w vl™ ' , JJ,, , ( „,nt I 

(5; " 

murtrumpnt Pr'ry <•' “"j' V j j 

in llu“ I n-k't' * 

tir^«nt% 1 s'e lliiir »! !'■ " 
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'iwardcd tlic High Court (1) Tho Court Iu^^ require F<curit\ iiltliough 
j>o-'V«<um o{ the properh in dispute Li" Iwen nlrend} olifnin‘'(l Tiitliout the 
gning of pecunU (2) Security to the extent of tlic whole fiuin decried rued 
not alr\‘i}8 he tahen from the decree holder V heji fcrunt} ii tohcji for hfi 
than the full ninount decreed, the decree holder should he rcstminid from i^ uing 
proco*»s of execution with a mow to rc*ilirinj» nnj sum in rxcc«5 of the nmount 
f)r which sccunt% is gi\en{3) The ordimr} practice m thit cilcuhtion is 
made for nn amount sufficient to meet the mesne profits whicli arc to go to the 
hands of the decree holder from the date of hi« obtaining j>o««c*''ion to Ihi 
probable date of the ctcntual execution of the decree of the PriN} Council 
That period is generally taken to he throe aears (f) A Hindu awdou » interest 
in her husband a estate has been refused as such secunfj (5) Judge** in report* 
ing upon the securities, should stale particulars of the documents which haac 
been iroduced and jroacd licfore them and upon which the title of the surety 
apjKars to be made out hut the) need not transmit to the High Court the 
documents produced before them(C) The High Court under whose directions 
security has been taken can releiv a surct) , a District Judge has no right 
to do so (7) A judgment debtor, jicnding an appeal to the l’ri\) Council, 
baaing been ordered by the High Court to furnish sccurit) within two months, 
put in a i)«tition m the District Court on the last Jaa allowed ba the order, 
tendering a dur pntni inehal as seciml) and on the following da) gaac an 
uiucgistcrcd Bcturity bond arhich was rejected b) the Judge on the grounds 
that the hoed was unregistered and ‘there l>cing no guar intec that the jropert) 
pledged will turn out uaailahlc Held (bat the bond oJTered as sccurit) was 
not required to be registered until (be securit) had been accepted and before 
rejecting it the Judge should direct an ihacstigation into the suflieienc) or 
otherwise of the property tendered (8) In the case cited it was held that the 
provisions of the Contract Act relating to rca ©cation of a surety aatre inapplicable 
to a person aaho had stood as a surety under this rule because there was no 
jwrsonal guarantee given b) him (9) 

Stay of execution, clause (c; — Scemte Prcscnalion o / 2 rojxrty j n d 
tngappeal After the idmission of an appeal to the Pn\-) Council withleaae 
granted by a High Court application for sta) of execution of a decree pending 
an apj?eal to His Majesty in Council ought alwa)s to be made in the first instance 
it any rate to the Court m India which has ample power to deal with the 
nutter according to the circumstances of the particular case and has know 
ledge of details which the Privy Council cannot possiss on an interlocutory 


(1) 'Suffer Chunder t *!oorcndro N«lh 
Roy 14 M R 410 411 (IS'O) 

(2) Hukum Chand Rail i KamsUnapl 
faingh 3C UJ 6< 73 ”-70(1000) aal 
cavs there cited including Jaiiut ool Rrgum 
r llosseincc Begum 10 Moo I \ 1£K" *02 
(18Cj) 

(3) ilolXa t Suroput, C W R Miae 62 
(IhCO) 

(4) An ■eroc'nw'a r Dunne 14 P 301 
(lb t) 


(5) PhuelKoeru Datccrershad 12 R 1 
18" (I8C0) Bcc aho Indar Kuar r I^lta 
Prasad 4 \ oS"* (IBS*) at p 542 

(6) In the matter of Atnccroonnissa 14 U 
I 01(18-0) 

(") Vbedooni^a Khatoon r Ameeroonissa 
Khatoon 17 R P 464 (18-2) 

(8) Dunne r \mecroomisa Khatoon 13 
W R 41 (18 0) 

(0) Narayanan i truiiachellaw 10 M 
140 113(I80o) 
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fippUcation Wkerc, ou an application, the High Couit made au ordpi “ttit 
execution ba stayed for thiee months from this date so as to gi\ e the defendmfs 
an opportunity to appij to the Privy Council for stay of esecntion,” tho Judicul 
CominitteG held that the application should have been made to tho CouJt m 
India, but acting upon the suggestion of the High Court, then Lordships rccom 
mended stay of execution on terms (I) The Privy Councjl stated that the} 
could not stay execution, but 'Vrhere special leave was guen they hue 
adnsed it (2) But where, after the declaration that an appeal has been 
admitted, an application for stay of execution was rejected (the Judges 
heating tho appbcation differing m their opinion, and the adverse judg- 
ment of the Senior Judge prevaihng) on a petition foi special leave to 
appeal, the Judicial Committee, being of opinion that as the two judjjes in 
the High Court had differed in opinion, the di'scietion of the High Court hid 
not in fact been exercised, made an older for stay of execution (3) And whirc 
the High Court refused to maXe an order for want of jurisdiction in an appi al 
not certified by itself, the Judicial Committee advised the grant of an ordci cf 
stay (1) The under mentioned case dealt with the procedure to he followed 
where there was an oidcr of Court to stay the execution of a decree obtained 
by a party who had appealed to the Privy Council from another decree sgainst 
himself if tho . ^ 

execute it (5) 
obtained a lulc 
Was given, whit 

ngainst tho deciec hold**! m the matter of time, limitation not lunnmg aguiiiM 
him until the result of the appeal was known, or the rule otherwise lell to the 
ground (6) An application for staying execution for costs j ending an “r^* 

18 not granted as a matter of course unless evidence be adduced to show p 
the icspondent to the appeal will be unable to repay the amount Jovk‘ 
execution , if the appellant bo successful, such an npphcotion ts «j Lng ant no 
granted (7) 


“Such other direction/’ clause (d ) — ^Thc uords Couita 

0^0 receiier or otherwise” have been added, thus authorumg the 5,1 
in India to grant such relief when necessary Tins proviMon 
others would appear to apply to appeals certified bj the Ibp 
when a certificate was refused, but special leave was gronttd bj 
Pnminiitpp Tti(* lattoi Said that it was impracticable that thej^s ) ni? 


iimtter, and an intimation to them would be eUictivL ? m 


(1) \Miidcva Vtodotinr t 2P 

M*370(lD0b), » c, 1 0. L J 101, lO C 
W N DIO 

(2) VtfihAranl JinUr Kninuri i 

Toil at Kumori 14 I V 1 , o c , 14 C 2*Hi, 
205 (leSCJ, and s<^ Nityomoiil t Tfwt 
Wdon.r C.38I A 71 (Iftll) 

(3) Cluitrftnit Singli i Dwafko K»lli 
(.l.'r-h 21 I A I7y. P i .22C 1 


<|,SIo!.vdiCLa..dru. 

201 A 28L2S3(18'’9). 
t Mftdhusuduni P A < ( 

(5)I>«Mkani.U. t 
HWK323(J3'"} ,, 

(C) Ouni-^h JTutl ‘“‘"Fh *■ 
a.n«dl»rv, low 11 „ ,, 

(?) lUrk.r. Uno HO » I 
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b jng in po'sc'sion a sta\ of jroMcdmga woiiil Jvccp tic jositi n of tbiig 
intact ^\’’herc tho High Court I ail no jurisdiction it coul 1 not lie direct d 
to act but their Lordshij s ordered a otaj of proc dii gi (I) J 1 c High Court 
cm it would <!eom make an or Icr for restitution under tl i'" elaiivc n** tn tint 
{ art of the decree a\hich has been executed (’) 


14 (i) Where an\ time clunii^: flic [KJidcnc^ of tlip I* 

Increase of security nppoal the ficcimft fuijn‘*hc(l In cillicr ]) irf\ 
found Inadequate appears inadequate flie Court ina\,oii (Ik 

application of the otlier part\, require furtlicr ‘•tcuritt 

{2) In default of such fiiither sccuril} bem^ furiu'-liul a*' 
required h\ the Court,— 

(o) if the original a\as fariuOicd Ij\ iht njiptllini 

the Court iim>, on the apphralmn of the rtspon 
dent execute the decree njqicnlcd Jroni an jf (he 
appellant had fnriiivlied no Mich secuntN , 
the original sccunta was fnriu'^hcd h) tin rc^nonduit 
the Court shall so far as iinj he prulitible s( i\ 
the fiirtlici execution of iht tJecrtt, jjid re«-torc flip 
paitics to the position m winch thc\ U'-pcitiscls 
were when (he «ccuril\ wlmli ippc ir-* mulMjuito 
was furnished or give sn h ilniitnn n p tun^r iJ, 
subject matter of the appt il is it tlniiks tit 


15 (J) ^\hoe\er dcsiics to obtain oNcoutnu of mj lulct i* 

Procedure to enforce of fft5 Majestj in Couiui! all apj Ij b} 
orders oi A /i<7 In Council petition accoinpaiuel by ; ccitificd copj if 
the decree 'passed or order made m appeal and bought to be 
executed to the Court from which the appeal to Ihs Slajestj 
was preferred 

(^) Such Couit shall transmit tho oider of //i* Majestj m 
Council to the Court which passed the first decree appealed from 
or to such other Court as His Majesty in Council by suci ordei 
may direct and shall (upon the application of either party) 
give such directions as may be required for the execution of 
tho same and tho Couit to which the said o dei is so tians 
nutted shall execute it accordingly m the manner and according 
to the provisions applicable to the execution of its original decrees 
(^) "NMien any monies expressed to be pvjahlc in Biitisli 
cuirenc} are payable in India under such older the amount so 


(1) MohwlitJ SatrUpl an '’7 C 1 4 * <? 
OCIA-Sl 4CWN34US1>«> 

(*>) Asl anulla t Karoonamovi I C L. P 

j l‘'')(1879) n o pro iB ODS of th 8 nilo 


arc » Jer than tl osc of t! c Kcgulat on of 
179 Mtovihcl SCO Ha ki$«cn t Bar la 
Dabcc own Mic 111(18 C) 
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P'1) able shall bu estimated accoiding to the rate of e:vc}jaiige for 
the time being fixed at the date of the malmg of the order 
by the Secretiiy of State for India in Council ^\ltll the concur 
rcnco of the Lords Commissioners of His Jlajesty’s Treasury for 
the adjustment of financial transactions between the Iiupernl 
and the Indian Governments 

“ Shall apply by petition ’ — ^Thc practice with respect lo the Jecncs 
of Hjs tfajestj m Council w as foUotis Jlic oiigmal decree is gi\cn to tlic 
sHccessfuJ part}, or to one of the successful parties to the appeal That is 
brought to India and it is the duty of the person to whom it is given to file 
that original decree m the High Court from the decision of nhich the ajpoil 
was preferred and that being done the proper officer of thit High Court I'ldl 
b“ able to give a certified copj or the Registrar of the Judicial Committee 
lYill he able to do the same In this case it was also held that where the pint}, 

’ ’ to file it, a copy, though not certified ma) 

f he party tlicn ajiplif s h) petition nccoui 


" OetUSea copy "—A mere cop) of the pnnteil judgment la not auOj 
cieut (3) The proiisiou cannot be constiucd os restnetmg the oni} po««i i 
cndcncc to the ccrtilied copa but as director} words with tic objee 
tusuung that piopor information upon the subject of nuj order m C-ounci 
should be supplied to the Court in Indi \ See last par igrapli 


“To the Court from which the appeal to Bis Majesty 'was 
* »■ ade to the High Court and if pro 
VaremTahtUS) H an 

it to hold hJ3 hands and I'-hr t ^ 

parties to the High Court (1) It is the duty of the High Court to giac ducc 
for csccutiug the decree to the Court of first instance (5) 

“ Shall transmit' — M hen a decision of the Jiitliml C™™”'' 
reported lo His Jlajcsty and hue heen snnctionell , „„J ,1 

of Conned It hecomes the decree or order of the fmn! Com o j 

13 the dut} of o\cry subordinate tribunal to whom the ^ ri 

to cirri itiiitooaccutionfO) In receiving and Wmg for ^ ^ of 

an order of His Majestj in Council made on appa ^ a di'-rrctif'n-u' 

the Court of first instance the latter Court does not . fie 

power, but riforms a function of a i«rcli nnm.«u 
Court to whirli on order in f ounci) is \ 1,1 i' 

enforce rr execute m the manner and accordin„ ij 


(1) llurruh t Kft'i buiiUn tU I t ■* 
15, n Q f>C 1X2 (iSS.) 

(2) ln> Nara iv t rco i Got ak CJ m W 
Mjtci Ji\\ U-lll( 18 - 3 ) J inrniftlln 
Jt U Ilov.ee a’»(lS 0) 

( 1 ) Jtih Sura » r < H ick -2 W I I*’- 


(4) lluWh'Htl'’ ' 


I «fc f It* 


loil.mr ul ^ 

4 KJ 
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the titcution of its original decrees (I) The Couit which formerly had, but 
no longer has, territorial jurisdiction ought, when the decree is sent to it, to 
transit the decree for execution to the Court which has territorial jurisdiction 
But tli<' question whether or not the decree ought to be sent direct from the 
High Court to the Court ha^^ng territorial jurisdiction was not decided (2) 
When the Privy Coinicil remits a case to India with directions that the District 
Court may arri\e at certain results by certain inquiries, the objects and 
reasons of those inquiries, as set- forth in the judgment of the Prny 
Council, are part of the judicial record, and may be forwarded to the District 
Court with the decree of the Pm*y Council (3) ^\here the Privy Council, 
being doubtful whether the respondents were, on the face of the plaint, entitled 
by Mahomedan law to the full amount claimed by them left the matter to be 
detcruim“d by the High Court m execution, the latter, being satisfied that the 
doubt had arisen simply from a slip in the English translation of the plaint, 
allonwd the respondents to take out executtou for the nholc amount (4) here 
a judgment of the Pn\y Council ordered execution for mesne profits to bo taken 
out first agamst on“ particular defendant (J). and only on failure to obtain 
satisfaction from him against the others heU that before the assets of tho 
former (J) had been exhausted, attachment could not issue agamst the property 
of tho latter esen by way of a preliminary and protective step The inquiry 
whether or not the assets of (J) have been exhausted should be nude by calling 
u^on tho other defendants to show cause why execution should not issue agamst 
th^m (3) 

*'In the manner and according to the provisions —Ihus where 
pending an appeal to the Privy Council certain projtrty forming part of the 
subject matter of the suit in which such appeal had been preferred was sold 
by auction in execution of a money decree against the plaintiff who held the 
decree of the High Court under appeal and the appeal to the Pris-y Council 
was decreed held that the successful appellant was entitled to recover the 
property sold as mentioned above by an apj hcation under the corresponding 
former section read with sect 341 (now 47) and this right was not affected by 
the fact that the auction purchasers were not parties to the decree of the Privy 
Council (6) 

“ Rate of exchange ’ — Ratcof cxclwiig fur the time being fixed the 
d(Ue oftletnah\nQ of the order h) the Secretary of State The portion italicized 
was not in the former section and has been introduced as there were conflict 
ni'’ decisions on the question of the date for fixing the rate In the case (7) 
cited the words ‘ for the time being were construed to mean thi year m which 

* (t) I’reiulali Mullick r ''umbhwnatJiI » (I) M-rrMoz^tl rHos- in i A iroonisss 

t'r C 900 (189j), Gooroo Surun » I U I 310 (18 2) 

Hunooman PcrsliAd 20 A' K 419 (IS"3) (a) Dliunput ''iigL i Forl-c'* 2 AV J 

GarurJhu) r Baiju Mai 2S A 337 S33 104(lb'4) 

(irx)C) Garurdhuj Prasad '■ ngl* r 1 aijo Alai 

(2) Girin Ira Chunder Poy c Jarawa 28A 337, 339(1000) 

KvmnT),20C 105(1891) (7) Param SuVU r Raniloml S A O-X', 

(3) Goluck CUunler r Alohun Tail 0 AA <k»2(18«r) 

B 271 {1«66) 
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the amount is realized or paid or execution taken out, and not the jear in wlntli 
the decree was pA33“d Oldfield, J, said in that case “the rate of cxchangi. 
being fixed pearly by the Secretary of State for India m Council, the 
rate of exchange on the date of the application for execution iias the proper 
rate of exchange the decree-holders were entitled to ” But this ruling was 
dissented from by the Calcutta High Court, and it was held(l) that the words 
" for the time bemg " ha\e reference only to the time at which the order of the 
Privy Council was passed This case has been followed m several other evses 
in Calcutta,(2j and the matter is now settled the adoption of the rulings of the 
Calcutta High Court 


Costs — ^The costs assessed in Bngland arc onl} the costs incurred before 
the Priv") Council, and do not include the costs of translation, etc , incurred m 
India (3) In almost all the appeals which go to the Privy Council there arc 
costs incurred here for translating and preparing the record for trausrai"ion 
to England, and it has never been tbc practice of the Ihivy Council to moke 
au} order in specific terms as to these costs, and that whenever a specific sum 
is allowed by the Privy Council as costs of appeal, that is considered to cover 
the costa of appeal m England onl), and it has alw'i 3 's been a'^umed that an 
ord^T drawn m this form covers the costs in India though the) arc not men 
tioned (4) When the Privy Council decrees not onl) ^ cerfaro specified 
sum as the costs of the appeal m England, but nl'o uwordi. the costs locurrtd 
in the Courts in India, the decree holder is entitled to the co'ts for trOB*latirt 
the record of the appeal and for transmitting it to England (5) lllorc on/) 
ono defendant appeals successfully to the Priv) Council «nil obtains Ins cc ts 
Lis CO defendants who did not appeal arc not entitled to their cost' (C) 
costs are occasioned by the introduction of unncce*i'''irp and irrckvant na cr 
into the record, they will be disallowed b) the Pnv) Council (') iltcrc an 
order of the Judicial Coninuttcc is sUeiit as to intcrtst upon the tost-' ccrcct , 
the Judge of the lower Court winch Las to execute tin decree hai no jowir 
direct payment of tLo«e costs with interest (8) Where the dicici o 
Court, confirmed b) the Privy Council, ollovrcd interest on . 

decree holder was held entitled to interest on the costs uicuin on Ven-e 
of translation and printing, because the Priv) Council had ndop c‘ ^ 
of tbc local Court and made it a dominant decree ns repirds co® ^ m s 
The effect of that decree is that the Priv) Council d rrce ucvine ^ ^ ^ 


(1) Dakluna VloliUD t bsToda Uoliun, 
JJ C 337, 359(1890) , Evkhpatty r LccU 
nund, 4 I A 137 (1877) - c, 3 C 161 

diitinsuislied 

(i) 3Ialiotiicd \bdul Hvl r G8jr(i},25 C 
2iS a .0 2C W H 69 (1897) 

(3) Ooinatool Fstimn t Axhar All, 15 U 
II 350(1871) 


I 




15 tv E 3v0 (IS’l), llwa * 

rraswtno. 10 C 100 (IS^O) 

(0) JJrpjo hoondam ' 

10 1 3n.l(I^7n 

(7) Pish nmun ‘'ihrU i 
P anLof In ti-s, 1- 1 1 * 


III 

c IK ’ 
l»i 


• - . II, 1 # 

»nl *« KJticUn''}' * 

r^,„\h»m.r. 181 1, J 


(S) Icrvsler I ‘vmlarynt l» 

I37,141(15’7). 
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costs iiul interest expressly. But if no provision for interest on tlie BpcciCc 
sum mentioned, ns costa in tlie Pmj Council, is made in the order of the Privy 
Council, then no interest >\i!l be allowed on that sum (I) On the other Imnd, 
if the decree of the Privy Council and the decree of the local Court, eonOimed 
by the Pnvj' Council, arc silent on the question of interest, no interest will 
be allowed (2) Where a decree of the Privy Council gives interest, but does 
not clearly specify the rate, the Court should ascertain if possible, from other 
parts of the decree itself, or from other documents which may he rend in 
conjunction wnth the decree, what rate was intended to be gi\en(3) 
When an appeal to the Privy Council was allowed by the High Court 
in a suit instituted by a Hindu widow os the guardian of her husband’s 
adopted son, then a minor, hut who on attaining majority petitioned for the 
withdrawal of the appeal, this petition also referred to the Judicial Committee 
and on the petition of the respondent the appeal was dismissed bj the Prny 
Council, the costs incurred by the widow being ordered to he recouped from 
the adopted son’s estate (4) If a suit is disnuxsed on a pieliminar) point in 
the Court of the first instance, and this decree is confirmed bj the Appellate 
Coiiit in India but set aside by the^Privy Council and the case is rtmanded 
fue the trial of the suit, a refund of the costs which boNc been taxed and paid 
under the reversed decrees niaj be ordered by the Court of first instance, on 
motion (6) The third and fourth paragraphs of the former section ns to the 
execution of a decree for costs against a surety have been omitted The Lcgisla 
turc by Act VII of 1888 made express provision with regard to matter coming 
under sects C49, GIO of the former Code by declaring tliat the liabilities of a 
surety for costs might be enforced in execution of a decree of the particular 
Court in the same manner as if he were a party to the appeal, but the Calcutta 
High Court held that a occurity bond gneii by a third party for the duo pir 
formance of the decree of tjic Appellate Court under sect 510 of the last Code 
could not be enforced in execution of that decree (6) The matter is now regulated 
bvsjcct 145, ante Sec notes thereto Aeurcly isnotprccludedfromqucstionmg 

(1) Muddun Inakoor i Morrison, 18 Gwroo Daaa Koy v Stephens, 21 W It l£l,> 

I , 253 (1872), s. c, 9 B L. R -tp 22, cf (1874) 

Dakbina Mohun t Sarods Mohun, 23C 357, (3) Amccioonnusa i Meer M&bomed, 18 

300 (1890), following Forester t Secretary R R 103 (1872) 

of State , cf , howcTcr, fill 'fadJiub i Bis (4) Bistoopria i Xund Chul, 13 31 I A 
8umbhur,21U R 411(1874), where Jackson, C02 (18”0) 

J , allowed interest thoush the Prii y Council (5) Dorab VUy t AUIoo’ Aaees 3 C I.. 1. 

decree was sil<.nt about it 333 (1S~I) e e, 4 C 229 In thu case 

(2) Lekhraj • Mahtab Chan I, 21 F interest was allowed on the amount to be re 
147 (1S74), Dakhma 3Iohun t Saroda funl lat the rate of C ix.r rent frumthedate 
3[oliun, 23 t 357 (1890) In tl y case it is of the order ma le on motion till reahzation 
not nicntioned whether the decree of the But interest from the time when the laonc} 
local Court confirmed L) the Pri'j Council, was paid was not allowed 

allowed interest or not See sSo Rroja (C) ’'urjuo 1 )j s « Lalmukund 23 C 212 
Sundarce i \nun 1 Moveo, IG M P 3U2 215 (IfcOo) T! <1 luion in the case nf 

(l!> 71 )[eite 1 in Fon-tcr r Sceretarj of ‘^tato, Padha Ptnhsd Singh « Phnijuri Koer, 12 
3 C 161 ro (IS‘7)]. CmecrooiH a i 3!eer C 4W2 was suptrsidcd Ij Ait 3 If if 
Malomd, 18 \\ I U3 (1872), Mahtab $«! S'* amriHbngKit tlO cf the la«t Cfdi 
Chunler I 1 am Lall 3 a 351 (lv77). 
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the vahdity of the security bond in ea^cnhon proceedings, as he nas not a pirly 
to the order of the High Court, and if the bond is mvahd it cannot he enforced 
against the surety.fl) 

Mesne profits , interest* — ^It is settled law that where a decree is whnt 
touching interest on mesne profits subsequent to the institution of the suit, 
the Court executing the decree cannot assess or give execution for such interest 
or mesne profits,(2) 


311] 16. The orders made by the Court -ssiucii executes the 

Appeal //onj order re- ordei of His Majesty in Council, tclatmg to 
latiDff to execution. g^ch execution, shall be appcjlablc in the 
same mannei and subject to the same rules as the ortlers of such 
Court lelatmg to the execution of its own decrees 


Appeal —An appeal to the Pnvj Council will be of right from the order 
of a single Judge of the High Court aa to execution of % decree ol the Priv) 
Council when the property w over Hs 10,000 (3) Whether or not an order 
under the rule la a imaistf'rxal pioceeduig, if a judicial dt^crction is excrcisul 
thereunder, it may amount to a “judgment ” under sect J5 of the Chatter ind 
ma) be appealable If m such exercise of judicial discretion a bidg usurps 
jiirisdiotiOD, tbit nioae would be a valid ground of appeal (4) 


{2} GifindrA Ti/iik MtAcrjec t Bc/O} 
Gopiil .0 C 210,249. e c J C W N S4 
(1893) 

(3) Sacla Siva PiUai t RamalingR riUfti, 
2 I A 210, 15B L R 383 , 2411 B J93 
(1875), Rom Ivanjo v Goctoo IVasuDBW 
10 \V n 30,31 (13711, PaldianMlibn » 
UHicial Truatco ol Bcnjnl, 8 C 178 (1831} , 
Chuml"! Coomu t Gonesh, 13 C. 283,290 
( 1880) , but see Lcclanund Singli P Infecbml 
pu( 14 U B P C 23.0 c, SB L.B SOS. 
13 M 1 A 490, 490 (IS70) , Gooroo Dasa 
I’oj i Stephen*' 21 n 11 195(1874}, T«ni 
moncot itadhajeebun I4W H 4$5(1S7{», 
LatlKooert Sobvlra,3C 720, 725(1873), 
Gogun Chtmdcr o LsniJa} , S O I» It 359, 


IPl (1379). ^ninichi.Uani t IruiweWbw 
10 M 293 (1391) bi-o md-'X ^ 

' MctnoXToBl* ' -« T r 

(3) Winand e luctiniputain? SVUJ 
a«,COS, . f.lSM I A 
e/ LpcIxDonl r UicLmiiur. » u « ^ 

CloaJ't I 

111 I A i, J". ”• ' t 

Suet to I” 'to"! tl~ to 

,rl„c). . "tosk P»«H • ” 

Ic.o to .rpto' to to*' rt.rj- Cooor ' “* 



ORDER XLVI 
Reference. 

1. Where, before or on the hearing of a suit or an appeal [» 
Reference oi question m which the decree is not subject to appeal, or 
to High Court where, m the execution of any such decree, 

au} question of law or usage having the force of la^\ arises, on 
which the Coiut trjung the suit or appeal, or executing the 
decree, entertains reasonable doubt, the Court inaj , cither of its 
oun motion or on the apphcation of any of the parties, clrau 
up a statement of the facts of the case and the point on uhich 
doubt IS ontortamed, and refer such statement with its own 
opinion on the point for the decision of the High Court 

2 The Court maj either sta> the proceedings or proceed I* ' 
Court may pass deere« ^‘'5® notwithstanding such reference, 

contingeet upon decision and ma} pass a decree or make an order con 
of High Court tmgent upon the deemon of the High Couit 

on the point referred , 

but no decree or ordei made shall be executed in anj case » 
m winch such reference is made until the receipt of a enp} of 
the judgment of the High Court upon the reference 

Reference — ^Vny Judge may make a reference proMded the terms of 
the rule are complied irith (1) This rule applies only when douhts arise m the 
hciniig of a suit or appcif or execution or other proceeding It was not 
intended to applj to supposititious cases, which do not actually arise m a proper 
proceeding before the Court (2) It docs not authorize a reference except on a 
point arising m a litigation between parties or in a matter wherein the Court 
IS called on to adjudicate that is to pronounce on the opposite pretensions 
of contending parties (3) So it has been h Id not to apjl) to an apphcation 
by the alleged trustee of a mosque for permi sion to grant a Kasc of lands alleged 

(1) e AWul Cafiir t Mbyn, 30 a “13 VXIII of 1S6J was I el I net to spr'y to 
(1003) [reference Lv Munsif], Malatnad applications for renew IJonomallr Deo r 
Jtaji /akena « \l n aOLhai 23 R 32"{in00) Kam ^lor 1. W I ao(iS“J) 

[reference by D '.trict Judge). (3) \ashTant Naraian r De Souza 12 1 

(2) Msliams 1 Ilaji /akeris « \hmaILhai 
lupra a. c , 3 Rom I.. P ?r'' ^ 28, Act 
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to belong to tlie iiiosc[ue,(l) 01 to an older fining a pleider (2) The pToceecliiig 
m ■which the reference 13 made mnst be one m which there may be a decree (3) 
and in ■which such decree, when passed, js fiinl (4) For in appenlable ca'^es a 
remedy to correct possible error is provided by the appeal The question 
must be one of la^w, and the Court cannot make a reference on a point luerelj 
on the application of the parties unless it entertains a reasonable doubt upon 
the matter , (5) nor on a point on which a Di\ ision Bench of tlic High Court 
has expressed an opinion ^6) A Judge cannot ordinarily entertain a reasoualjJe 
doubt on a pomt clearly decided by the rulmgs of the High Court of his Pro®! 
dency, unless the authority of the decision can be questioned b} virtue of anything 
said or decided in the Pri^vy Council (7) In r 1 the words “ or the comlruction 
of a documeM lohich construction may affect the mertts” hhvc been omitted as 
they arc sufficiently covered by the power to refer any question of law Tlic 
alterations m r 2 are verbal only. It has been held that a Collector hearing an 
application under sect. 23 of the Bombay Blnmlatdar's Court Act, 1906, his 
no power to make a reference to the High Coiut, not being a Court trying a suit 
or appeal or executing a decree (8) 


Presidency Small Cause Courts — Sect COofActXV of 1882 providis 
for a compulsory reference where the Judges differ m opinion ns to any quos low 
of law or construction of a document affecting the merits, aud also where in 
suits exceeding Ks 500 m amount or value, any euch qacstion arises upon 
which the Court entertains reasonable doubt, and eitbcr party so \ ' 

The provisions of rr 3-5, so far as they arc applicable, arc dconicd 0 app J 
as if Buch reference had been made under the present tules It 11 . 

said (10) not to be an easy matter to make sect C9 dovetail mth 
rule^ and divergent mows (11) were entertained upon t he 


(1) Ufabsoiad Ka]i Fakcna t Abmadbhs), 
25 B 327 (lOOOJ 

(2) Yaalivan^ Natayant Do Souza, 12 B 
78 (1887) 

(3) See Ramplxul t Durga, 7 A 815(1885) 

(4) Krishna Natlj v Bam Kumsr, 7 C L. 
R H4 (ISSO) [where the matter rclerrcd 
could bo made subject 0 ' second appeal] , 
Secretary of State 1 FazsIAli 18 0 234,230, 
J3D (1891) [objection overruled], Mahent 
Isbwargarf Chudusama Sfaoabhah 12 B SO 
(1837) [amount of Bocurifvrequirotl on grant 


7) Bbauaji, ’ 

linghami Dunn, B P R--- f , 

„ D.Ip.t Zor.!~ • ” 

n I R 259 (19H) I 

1) Bee Benode Ball r Riwr Steam Baxi 


Oriental Ix)an Asaooialionr Haleb, 17B /J‘ 
(1892) [a quMtion nrioing in execution caniH I 
Iw referred except where the decree jx f nalj 
fn rf l/onobiir afoolerjee, D G 750 (1879) 
(order on applientbn for I’rolKife not l-in,; 
final cannot bo referred] j a e , 0 C L. F 228 

(a) Cf Iluridi CliunKr r 0 Brien 14 «' 
R 218 (1870) 

(C) Narti Kell r Cl Ima Illio-J , n H W, 


10) auhn?t *5 -reui^ J- • 
i03),nt p 401 » 
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sect GO wis controlled hj tlicm It is now unncctsssrj to further considei the 
mitter is bj Act IV of 190G the Presidency Small Court Act wss sineiukd 
\nth ft % lew to remove the difficulties which had been expnenced 

3 The High Court, after lican^i^ the paities tf they [» 

, , . . V appear and desire to he heard, shall decide the 

Court to he transmitted point SO referred, and shall transmit a cop} 
accordi^giy**^*^**^ judgment, under the signature of the 

Kegistrar, to the Court b} uhich the reference 
was made , and such Court shall, on the receipt thereof, proceed 
to dispose of the case in conformitj with the decision of the 
High Court 

“After hearing the parties — Ihc rule has here been altered as the 
language of the former ecction might if strictly interpreted require \ hearing 
of the parties c\en though they had not Appeared 

“Dispose of the case Tin word *’casc m the last part of the rule 
refers to " the case ’ m the first part showing that what is intended is the suit 
and not the subject of the reference ( 1 ) Where the Small Cause Court passed 
a decree for the plaintiffs, but contingent on the opinion of the High Cotut 
and on the reference the latter decided that upon the plaint before the Court 
the plamtifls could not recover it was held that the Small Cause Coiut had no 
jurisdiction to allow the suit to be withdrawn but on receipt of the copy of 
the judgment of the High Court was bound to enter judgment for the defendants 
Had the case been referred in an intermediate stage the final judgment being 
withheld until the decision on the point referred to the High Court tl c Small 
Cause Court would then have been in possession of the case 1 ut having pro 
noiineed judgment contingent upon the opinion of tin- High Court which < j niioa 
was against that judgment thercnasonlj one course to take (2) 

Review — The judgment passed by the High Court is not a decree or 
order within clause (h) of 0 XLVII r 1 butt>imph a statement of the pounds 
m conformity with which the Subordinate Judge is to dispose of the case as 
proaidcd by tins rule (3) A reaiew is express!} giaen by that order and rule 
m the case of a judgment on a reference h'om a Court of Smaff Causes f ut not 
one from a Subordinate Judge exercising tl e powers of a Small Cause Court (t) 

4 The costs (if an}) consequent on a reference for tlie [$ 
Costs of reference fo decision of the High Poiirt shall he costs in 

HUh Court tlie case 

Costs — Costs “ m f/c cuse means costs of the suit or apj ea! as iii r 1 
this rule 1 eiiig tl e one under which the cosls are de ilt with ind the costs l>eing 

Msl erne 1 Ifoflss d 24 O (3) Psiiichan lr» Bal s] t v tnram \ int 
sal ion f'JtlR'. ) 

(4) n 


(l) \u1 *. ( 
1.0 
(.) n 
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made coasts lo tins case (I) Under this rule the costs of a reference cannot be 
dealt with separatelj, but must be deslt with when awarding the costs of the 
suit They are, liowever, in the discretion of tfic Court, and jietd not nccfS'^orih 
follow the event of the suit (3) 

I ] 5. Where ti case is referred to tlie ligli Court uuder rule 1, 

Power to alter, etc . ‘*16 Hig?i Comt may return tho case loi 
decrees Of Court mawng amendment, and may altei, cancel or sec 
reiereace aside any clecice or order which the Court 

making the reference has passed or matfe in the case out of uhiih 
the refeience arose, and make such ojder as it thinliS fit 


“Amendment" — Th** case may be returned for amendment, rs m the 
decision noted below (3) 

A, ] 6 (1) IV/iero at any time befoie judgment a 

, , , •winch a suit has been instituted doubts 

Hisrc'ort qur'tas « wlictlier tbc suit IS Pogaiz-iUe Ii) i) t«i,r <if 
to jurisilction In smuH SmaJl Causes oi is not so cognJz^bie> it 

submit the record to the High Court uith o 
statement of its reasons for the doubt as to the nature of ‘he si 
(2) On receiving the recoid and statement, tho llig i 
may order the Court either to proceed with the suit or to re 
the plpint for presentation io such other Court as 2 t n > 
order dcJaie to be competent to take cognizance oi the 

B, ] 7. (1) Where it appeals to a 

PowertoDistnetCourt subordimte thereto Ins, b} 1,^ a 

(0 suBmft for revision ously holding a suit to be cOpl l.p.' ca 
proceedings had under o,«nii reuses or not to uc 

rolstaKe as to Jurlsdlc- Comt of „ lUll^'dlctiou 

lion Ja Snai! Causes cogni/ablc, failed to cxcrci t ‘‘ I 

\ Gated m It by law, or exercised a &«bimt 

the District Court may, and if required h> a pa > for 

the record to the High Court with a statement rebuff f 

oonsidciing tlic opinion of tlic subordinate tour 
the natiue oi the suit to be ciioneous 

(2) On rccmiiig tho record .wd statemnt flu fn„ 
iiia\ i«o<f such order in the case is it thinks n . dune 

(.0 'With iLspcet to ana ^ ih> 

in an\ ca^'C milmiittcd to tin* High roiirt i 


( 1 ) Ni 1 M-itl 
<• ai 1 '•10 

(-> It 


I Du I) JtMnm jr • 


4’-S(l'“'a)bnb i"' 

t \rt ! a# 1« « " " ' 

inoil 


1 < 
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Hi^h Court ma;y niake such order as in the circumstances aji^eais 
to it to be just and proper 

(4) A Court subordimtc to *i Distnct Court shall comply 
^\lth an} reqmsitiou uhich the District Court may mahe for an} 
record or information for the purposes of this rule 

Power to refer — ^i\,ct VII of 1888 sect 60 Rule 6 applies only to a 
case before judgment (1) 

Submission for revision — ^It lias been held by tlie Aladias (2) and Cal 
cutta (3) High Courts that the Judge is bound to make a reference if one of the 
parties requires him to do so The Allahabad Court has however held 
that the word “shall” m the former section was not mandatory but 
directory, and that before a Distnct Court could make a reference under it it 
must be of opinion that the Subordinate Court has erroneously held upon the 
point of juiisiLclion m regard to the particular suit before it and that therefore 
the matter was one in which the interference of the High Court should be 
sought (4) AVhen a reference is made to the High Court under r 7 the Court 
which makes it should state its reasons for considering the opinion of the Sub 
ordinate Court with respect to the nature of the suit to be enoneous (5) hot 
withstanding sect 10 of the ProMncial Small Cause Courts Act the High Court 
has on a case being submitted to it under this rule full power to consider the 
matter of jurisdiction or to di.al with it on the merits so as to do substantial 
justice without putting the parties to the cTpensc of a fresh trial Vhere a 
suit cognizable by a Small Cause Court was tried both in the Munsifs and 
District Judge s Court without objection to the jurisdiction }eld on a second 
appeal to the High Court that the former section must be read with sect 10 
of the Provincial Small Cause Courts Act so as to modify its full effect in a ca'sc 
wrongly tried bj an ordinarj Cml Court and taken m appeal to the District 
Court both parties ba\ing submitted to the junidiction it was not competent 
to either of them on “ccond apjical to pKad the want of jurisdiction so as to 
render the proceedings taken in the suit \oid(6) In a suit for damages on 
account of use and occupation of land brought m a Court of Small Causes 
exception was taken to the plamtifis title The plaint was returned by the 
Judge under sect 23 of the ProMncial Small Cause Courts Act (IX of 1887) 
for presentation m the ordinars Cn 1 ! Court and it has ing been pre'^ente d to the 
Munsif, who tried the suit and passed a decree in favour of the plaintiff On 
appeal the Subordinate Judgi Ic^crsed that decree holding that the Slunsif 
had no jurisdiction to try the suit Held that under sect ^*3 of the Pro\TDCial 
Small Cause Courts Act the order of the Small Cau‘«‘ Court Judge was rrgularlj 
midc andfhe Vun'r/hid thort'Serf jvrisdtctioatocnfertunfkfpitint Setfhh 


(1) Diwal bai I SalisliiTjis 21 H 310 
(1890) B. c. 1 Bom I*, r R30 

(2) Simont McAIi.Jer 13 't SIMIROO) 

»n 1 tho fact that an appe*! to the D a 
Irict Ju Ipe from tl e cr»ler ma le 1 j tl r Di* 
trict 'I in t il 1 not 1 rerlu 1 1 tm Iron 

n atinjt the refcrei fe il . at j 3tC 


(3) Sure h Cbundcr r Kri. to 1 anpni 21 
C. 2t«» 2 j 1 (1^93) 

(4) Msdan Gopal r Bba^an I)u 114 
301 (18»^) 

(o) Oiholu r Jawahir 2*< 4 203 (1 e ) 

(6) Sjrcsh O un-^cr r Krisfo Par ni 21 
i *4*1(1893) 
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It IS doubtful wbetber the Appellate Coilrt would have been right in cbsnus«uip 
the suit for want of jurisdiction, even supposing that the oidei made uiuhr 
sect 23 of tho Provincial Small Cause Courts Act had not cxprcbsl} ccinfcrrcd 
jurisdiction upon the Jlunsif (1) This rule does not ajiply to ever} ease in 
which a Court of Small Causes has faded to exercise a juri'idiction aesfed m it 
by law, or has exercised a jurisdiction not vested m it hj liw, hut onl} to a 
restricted number of such cases nainclj, those cases in which a Coiut of Small 
Causes has erroneously held a suit to be, or not to be, cognizable by it llTicre 
no question as to the Court’s jurisdiction was laised by either party, 
and the Court of Small Causes p oceeded to judgment as if the case was propcrl} 
cognizable by it, the High Court refused to interfere upon a reference made hj 
the District Judge purporting to be made under the former section (2) 
The rule is an enabling one, and docs not out down the jurisdiction of the appellate 
tribunal (3) 

(1) Jlahamaya Daaya v Nitya Han, 23 C (IMS) 

425 (1895) (3) 8e> Itaja SIrahadri c OicUimo B1 1 

(2) Bam lal t Kabul Singh, 25 A J35 drvyya 30 M 41 (IMG) 



ORDER XLYIL 


lievtcta. 

1. (i) Any person considering limiself aggrieved — [s 

Appifeatlonforrertew («) !>>' decree or order from \\lucli 
oi judgment. an appeal is allowed, but from 

uhich no appeal has been preferred, 

(&) by a decree or order from which no appeal is hereby 
allowed, or 

(c) by a decision on a icfcreiice from a Court of Small 
Causes, 

and ^^ho, from the discovery of new and important matter 
or mudence nliich, after the evcrcisc of duo dihgence, was not 
withm his knowledge or could not be produced by him at the 
time wlion the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufilcient reason, desires to obtain a rc\nen of the 
decree passed or order made against him, may apply for a rcvien 
of judgment to the Court which passcil the decree or made the 
order. 

A party who is not appcahiig fiom n decree or order 
may apply foi a icvnew of judgment notwithstanding the 
pendency of an appeal by some other party except where 
the ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which lie applies for the renew. 

Application for review of judgment — This rule corresponds with sret 
376 of Act VIII of 1839 That section was modified bj sect C23 of Act \ 
of IS77, !>} which Act the suh clauses (o) (6), and (c) wire substituted for 
“ h>j a deerre of a Court of originaljun*d>ciwn from tihtch noapj cal $1 all haxc Uai 
prtferred to o Supreme Court, or by a decree of a Di^irtct Court in appeal from 
tio appeal fare l>frn admtiled bytfe Stidder Cenirt or by a deerre oftfe 
SuddcT Court from ir/ leh exlfer no appeal may fare been preferred to Her Majrdy 
in Co mcil, or on ap}->eal fax inq been preferred no proccediiys i« tfc sxtxt fan hem 
traMxntted to Her Moje’ly in fowi cif, ’ the words aid itnpvrlart “ after ife 
ererCt^e of duo dth jcixee,” “ or order made or an aetou} I of son e tnt'lafe or error 
„/ jwiront on tie face of ife record, ‘ or onler made ’ and the record clause were 
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r 13) (I) When an appeal hjw been dismissed under sect 5 j 1 (noiv 0 \LI 
1 11) the Lower Court has no jurisdiction to renew its judgment or decree 
that decree having merged in the decree of the Appehafe Court (2) The Cod 
of 1869 only referred to review of d crees but where a Judge had reviewed 
an order passed confirming a sale in execution of a decree the Pnvy Council 
did not treat that review as a nullity but dealt with the case on its merits (3) 


Clause Ca) — ’The admission of a special appeal debarred a renew even 
though the person applying did not prefer the appeal (4) likewise if the special 
appeal has b"en tried and disposed of (5) In aiicb a case the Loner Court could 
not review so as to modify the Bubstance of its decree but it might lor the 
purpose of correcting a clerical error , (6) but if a review be applied for in proj)or 
time and before an appeal has been preferred the Judge was held not j icvcntcd 
from pr<}C'>eding upon the application for review by the subsequeiit preecntation 
of an application to appeal to the Pnvy Council and he had full power and 
was bound to proceed under the application for review (7) but in that case tht 
apphcation for leave to appeal had not been granted and tbi> JUadras High 
Court formerly held that the preferring of an appeal subsequent to the *'1?^ 
tioii for lovieii atays the review proceedings (8) But the AHal ahad Hi? 
Court apparently hold a contrary opinion foi there an order passed on rc'ici 
purporting merelj to amend the original decree was held to amount to a ncu 
decree euperscdipg the original dccice and an appeal filed pending ro' Jew cui 
not be heard as the decree under appeal had cea'cA to ctiat (9) A lull iki c 
of the Madras High Court haa now held tLat the review proceedings ro 
staycdbythcpreferringofanappea! (10) Anapplicautiuayuithdraw , 

and apply for a review (11) as by the cancellation of the order for « i. 
the app al it may bo tal en that no appeal had been admiUcA r j ^ 
not where the appeal instead of being withdrawn is actuall) di n is? 

Clause (o) —Tils docs not mcliia^ a] 0 (l„mcnton a tet Mtf s 



1 II ST Sc ILl 
O 47,r 1 


IlM » 


1350 


Kigh Court has licld that e^ct 17 ol the Ptovmcial Small Cause Couit l.ct is 
merely director} and not nnnd'itory,(l) the Calcutta High Court has held 
the contrat} (2) 

“Discovery of new and important matter or evidence — Ihough 
review IS allomd on this ground the Pnvj Council ha%e recently pointed out 
that the Code exacts strict conditions so as to p^e^ent litigants lying on their 
oars when they ought to be looking for evidence (3) It must be shoi\n that 
it 13 pnma faae evidence in the cause (4) The new evidence must be clear and 
conclusive (5) It need not be sufficient -per te to show that the pre\ lous decision 
was wrong or be such as to cause on o\erpowcting balance of evidence in fai our 
of the applicant (6) But the disco\cr} of evidence not originally a^al!ablc 
tendmg to prove that a decree had been obtained b} perjury is ground for an 
apphcation for renew (7) A judgment on special appeal cannot be renewed 
merely on the ground that new cvideucc to pro%e a fact had been discovered (8) 
inasmuch as ifc would hnc been inadmiasible to impeach the decree on the 
hearing of the special apjeal itself (D) though it might be good ground for an 
apphcation for renew to the Lower Court (10) 

Ihcrc has beeu a conflict of decisions as to nbether a ueii aud authoritatnc 
exposition of the law is or is not new and important matter justifying the giant 
mg of a review On the one band it has been held that the publication of u 
decision subsequent to the ca^c sought to be rcMcwed being decided mbs ground 
for a reMew (11) that where a icMcn Mas sought on the strength of a Full Bench 
decision it should have been made within ninety dajs of that decision (12) and 
that where a review had been {roiorl} grmted th case should be goserned 
by au} new oxjosition of the law lail do\ n since the date of the original 
decision (13) nlso that the decision of th I'riv} Council in an appeal is new 
and important matter for the purposes of an application for renen in resj cct 
of a dectoo made on a subsequent accrual of the same cause of action as that 
on which the decree appciled against mus based (14) On the other hand it 
has been held that a subsequent Full Bench case oiirrulmg the authontj on 

(1) Ilamssam i Kunsu 13 (L 1 8(1SS3> Nur M JSC J6(1D11) IjC I« 1010 

{ ) Jogi Abir t IJialien Ddjal IS C 8J (S) RhyrubNatl i KalJy Chtindcr 10 t\ 
(1890) 1 U-(ISl) 

(3) Kessowji Iwur t G I 1 v Co II (3) JacLa&imal « Iain appa <>31 II C 

C W \ JI (190 ) 401 (18 0) 

(4) Pam Dhun « Jov Nara 1. W I (10) Pa olanani PadhaNatb 4 1 L. I 

o3(5 b B L. 1 \ll JO I otc (I^OJ) 2lJ(Ib 0) \a 1 K Ii n. .a r tl P t t on 

(d) Uccra Lall • I am TarueV 23 W I of) 3 4 "1 (in j) 

3 J (lS7o) ace Maliab r 1 rasad « Collcctur (II) 4eUuta j Mamina u 10 JL 3d 
ol \Uatiab&d 30 \ 2 > (1914) "uh n a sot (l&bo) Baoci. i riha'l r Padha icrshal 

1 » 1 been d •mi v.rt on two grouo b new Iv 1 143 (lb 1) 

CT dence on on alone u rot ^ounl I r (1 ) FotUa i Dya utocUah 10 U P 41^ 
review (IbOS) 

(C) Jnre \ppaPao 10 51 3 131 4 lud (11) ^hacia Churn r B nd^bun 9 \\ I 

(ISbO) Ibl (I'-CS) Bura Ixxxlho r KoiIa>b 

(7) Munsh llo'uful r ‘’unndra If C Chund r 6 \\ p^ IWdfcCO) 

\\ N 100- (19U) tblul Huq r Vbdul (14) WsgbeU r Mialu hn 13 C 3 0{18«8) 
HaGi 14C.B N (inRiJ LsLhmi r I am Lai r Ktlla, 33 4 -.cc (mi |) 
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which the judgment sought to be reviewed bad been based (1) or the di^coierj 
of a fresh authority, (2) were not grounds for granting an application for tcmcm 
la the la&t cited case it was, however, held that when a Court is sati‘*fied that its 
judgment had proceeded upon an erroneous view of the law this rule allovrs 
a review A new exposition of the law is, howevei, not a just and reason 
able cause for not having applied for a review witbin the tunc pTC''Cnl>ed fcir 
buch application (3) 


" After the exercise of due dibgetice ” — his is the effect of the decisions 
in the cases cited (4.) in the second of winch it was held that although the 
petitioner stated he did not know of the existence of the evidence at the tunc 
the suit was tried it by no means followed that he ought not to ba\ c hioviH of it 
and that if he had made due search he might not have discovered it 

“ Could not be produced ” — ^This must be proved to the sati^factioii of 
the Court before it grants an application for review, (5) but an aplbcation 
for reviewhavmg been admittedon other grounds fresh evidence maybe rtcnvad 
though no reason has been assigned foi its non production at the original 
trial (6) 


"■At the time when the decree was passed ’~TbH rub dots lot 
authoiizo the review of a decree which was right when made on tin* griuiiKi o' tU 
happening of some subsequent event (7) 


Mistake or error ” — If the mistake or error u on the f ico of thejudgu Nit 
or if It 15 shown that the decision has proceeded upon a mistal cn mcw t i 
law (8) or if the error be on the face of the record (9) or or the face of thejudgmeu 
or the deorec it is clear that it is irregular ond incorrect or not in coinp lauct 
with the provisions of the law, a review lies (10) Theal'^cncc of a formal " 
on an issue tried and decided by a High Court m not an error enlluig for 
of judgment (11) 

“ Any other sufficient reason.”— hibt an error on a j < mt 
groimd for xcvacw,(12) tlie reason is not confined to cither positive irr 


{1) Amrit Lai t Maclbo Das, 0 A 202 
(1831} , fcohNo Via IliubCIsumlcrt Ra<llii] a 
7 \\ R lOo (1807) Dsvarlvanath t 3Ianick 
Chonder.OVV R 102(1808) 

(2) \eUaya t Jaganatha, 7 M 307 
(1881), sec also Banco Pcrslvl t Jlaillia 
Pcr-hail V\ L 113 (1871), CJjflwU 
Cliarant Vlonoranjan 17 C L J 410(1913) 
'3) SI an a Cburn t liindabun, 9 \\ P 
181 (1803), Bura Boodho i Ko^lasli 
Chnnd r G V\ R 100 (1800), luncbanan 
t Curudas 9 B I*- B lb", 18 t\ R 317 
(18-2) 

(1) 8 tlftialli t “ilam Soon Jurto. 14 
W I -0 bBI..? \pp 37(18 O),!!^* 
IaUt I am Twock, 23 \S R 321(1870) 

(5) DirarLanatli i KUln'i)a11 Marsh f53 


0) . 0».r.o ' ""I" 

n r 7(isri), 
into, sow r «0(IS3) 

J) Il,»,lI.lB Tt>a.khom«)l SI! 1-1 
D 310(1S09) I , 

?) Kota,, ri r V‘t!N •• , ,,* t j 

; jc B N 7.5(J9O0); Ui 

Ol'nul'.m I* » ' I.J 119 

1) ‘•’1 ’f'" ' - 'J 

siKoki'oi.. 10" 
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or new evidence to bo brought forward which could not be produced on the 
first hearing (I) ^Vnd the casce do not limit the discretion of the Court in 
saying what reason is good and soHicient or what may be so far requisite 
to the ends of justice as to support an apphcation for review (2) The Court 
must decide this in each case on its own circumstances The reason must be 
one sufiicient to the Court before which the application for review is made 
It may depend upon a question of law or upon a question of fact or of mixed 
law and fact It is not limited only to the cases jn which the right to review is 
extended m England (3) It cannot moreover, be treated as an universal rule 
that no point can be raised on an apphcation for review which has already 
b«en discussed and decided on the original hearing or that no new point which 
was not raised on the hearing can be argued on the application for renew 
In each case the Court must consider and decide whether a review is necessary 
to correct any evident error or otnission or is otherwise requisite for the ends 
of justice (4) The following cases therefore are cited as instances only of the 
exercise of the power, which howeser is not Iinufed to such cases Where a 
Court wrongly excluded material evidence (5) or refused to admit additional 
evidence on appeal , (6) or the parties and the Judge were under a misappre 
IiensioQ as to the contents of a document or the Judge alone was misled on the 
point , t*!) or the Judge in dceiding the case omitted to consider the cfiect oi 
important documentary evidence filed with the plaint which was not taken 
issue upon and which materially affected the merits of the case (8) or tic 
question of limitation (9) or disrredited material documentary evidence with 
out inspecting it or declared the report of a Commissioner unworthy of reliance 
because ho was a miihamr (10) or omitted to try a point w hicli was urged before 
him (11) by mistake, (12) or had placed the onus of proof on the ivrongpartj (13) 
it was held that there u as sufficient ground for granting \ re\ if w As ah * 
m the case of omission to sene the respondent with notice of apjifal 
and his consequent absence at the bearing (14) or the disniii*'*! if a fuit for 
nonjoinder of parties necessary under sect 8> of the Tran'<fer of rroj)<rtv 
Act , (10) or the dismissal on the tcchoical ground that the sfamj. was on?ii£'\y 
insufficient but which was sub'^qucntly found to haae Inm Biiffiri nt , (KJ ^ r 


(1) Rcasut IIoBacin t AbduTUh 2C 131 
31 A 231 (18-6) 

(2) Ib A» to the general ly of tl «*■ 
terms ace Coral Chan Ira Ijihiri r ^Jooiod 
13 C 02 (1SS6) and tl e caw" in nest not<' 

(3) Abut Ilasan r Ahmal 9 4 30 
(18SC) 

(4) Ch ntamam r Pyari Bfohan 6 B J«, P 
l“O(18”0) 15 R F B 1 Bbawabalr 
RajenJra 5 R L. R 331 (IS'O) lluree 
Porshadt BionlKi'Kore P 4“9(18-2) 
Kalu r aishrara 1 D 5<S(1S— ) 

(5) Reasut »• AWullib 2 C HO 3 I A 
2*1 (IS‘6) 

(0) Ram Wl *■ Pnng I-aU 1" 1\ I 4” 

(■) Copal ClanJra r P lemon It C fj 


(ISSG) 

(8) 'labadcea r ‘lapfanl I y <J ^ l> « 

(9) Ramu Rai i n»yal t./! 1 j 
394 (IS9t) 

(10) 'Vbciul P.ahim r I ^ 

(18-) 

(11) Hu'san AIj r 

154 (IS'l) I.-U1 K I 
\\ It 233 (iw/; v-I ’ 4 , 

(I**) , 

(13) Ilarji^i y V i < „ 

P C 5VJ fje' 

(14) ru . ,, ^ 

(!') r /V • ^ ^ 

83 (I y/ 

U' / t ^ ^ „ 

A ! f ^ y 
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whore the point was raised for the first tune m ddivcrmg pidgmcnt , (1) or 
the Judge had made an error m calcidation, (2) or had based hts deacon on 
a decree which was subsequently set aside on appeal (3) Tlic production of 
an authority, which ought to have been but which was not cited at the first 
hearing laying down a \iew of the Jaw contrary to that faLcn hy the 
Judge, 13 sufficient ground (4) though formerly it was held otherwise (o) So 
where the Privy Council had gi\en an authoritatire exposition at sariancc with 
the decision of the High Court on which the decree sought to be renewed had 
b’'en based a review was allowed (6) 

A decree against a minor properly represented in the suit cannot ho re 
op''ned on review h} the minor on attammg majority, on the ground tliat the 
decree did not reserve an opportunity to him to show cause against it on attain 
ing majority,(7) hut otherwise where the Court passing the decree in terms of a 
compromise against a minor did not inquire into the circumstances which led 
to the filing of the petition of compromise nor granted any Icnae to compromise 
under sect 462 (now 0 XXXII r 7) (8) IVherc, howeacr ho scobs to sot 
aside a decree on the ground that the compronii'c midc by his guardian and 
on which the decree was based was fraudulent, his remedy "as formorlj h''ld 
to ho by suit and not by way of review (9) But by a later decision it n as hold 
that fraud practised upon a party in connection with a petition ol comproim e 
was a good ground for Toiiomitg the decree made thereon (10) A mistiVc in 
copying out a petition of comproimso may not itself be a good ground fornair" 
but coupled with an allegation of fraud it IS (11) 

A review has been refused to bo aflowod on the ground that h the fw a 
had been better or more fully placed before the Court the decision noiilJ ift'c 
been diffoicnt (12) even coupled with the fact that there was a subwqiicnt tWci*ion 
of the Privy Council on th" point the petition being scaen years afkr f in' 
sought to he reviewed, (13) or merely to supply dcfcclBon the pwt «* P ’’ 

m their conduct of appeals, (14) or toenable the Court to reconsider if « Jin ^ 

on the same evidence , (15) or on the ground that the Court 

to examine a witness, if the objection was not tahm when the cav .j,, 

by the Court of Appeal, (1C) or that the Coiirl a decision is eon ra j 


(J) Oungaporsliad t SMhftrant 12 I A ft 
(18S1), Sullinitin i New Onpnlal JlnnX, K 
B 274 (1890) 

(2) Mjrjtt Akbiir r VlulJicJf, 2C W U W 
(1875) 

(3) Moorarco t Mahomed Jthmal 22 W 11 
K1 (18’l) 

(1) MuUatnma I Nusuf i Ab<lul Jlabmon, 
10 1 A 101 (1880). Jatrn t Auhhit 21 & 

sac (18%) 

(5) I Il-'m r B-iahecr, 1 C. IBS, 21 44 R 
382 (!H75) 

(0) lUtico pen*! ad i Ra lha ler»lad 15 
U p 1(3(1871) 

(*) Cumanlii* • Iv\lkava1ii Ifl 11 '71 
(isi ) 


/8) Jtarham len I Bnumi T t I- I 
ao!).»waUo't«.Io toshi TaralVa^nna 
.QCI2(1881) 

[lOl Task Chan Ira r Ilajani R'n m Jl* 
\\ h 2%(1'X)') 

(12) Cltun ler amm *■ 

[13) J'dlil'R"'*' Itafil/>cbtin nU t 

;il) IVwunnonilhf ® 

. .arojds-u 

If) arm. fair J- f'' ‘ 
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TTcjgbt of evidence (1) The Privy Council has, Iioirever, bold tiat fbe decision 
in the last mentioned case does not limit the discretion of the Court in saying 
what reason is good and sufficient or what may he so far requisite to the ends 
of justice as to support an application for review (2) That the Appeal Court s 
decision was based on a ground first raised m appeal was held no reason for 
granting a review (3) And grounds which vutuallj disclose reasons for an 
appeal from a decision cannot, it has been said be the bases of a review (4) 
It has also been held that a point raised on appeal but abandoned m argument 
cannot ordinarily be a ground for review , (5) and that the fact that one 
Divisional Bench of the High Court has decided a point at \ariancc with the 
decision of another Divisional Bench is not such a ground (C) 

May apply " — The proceedings taken to obtain a review pass through 
three stages In the first place the parly applies for a rule, which application 
13 either granted or rejected This la the first stage If the rule is granted 
the other side shows ciusc, upon which the rule is made absolute or discharged 
This 13 the second stage The last stage is where if the rule is made absolute, 
the case is directed to be reheard, and an order or decree passed upon such 
hearing The application should if possible be to the Judge who passed the 
decree or order sought to be reviewed , or as the Pnvy Council has put jt — 
“ Wo do not say that there might not be cases m which a review might take 
place before another and a different Judge , because death or some other un 
expected or unavoidable cause might preaent the Judge who made the decision 
from reviewing it , but we do say that such exceptions are allowable only tx 
neccsaitate V>e do say that m all practicable cases the same Judge ought to 
review " (7) Expedition m presenting a petition for rev icw is indispensable (8) 
A party applying must show that there is good and sufficient cause for granting 
the review before he can be heard to argue that the decision is erroneous (9) 
There may be exceptional circumstances which will warrant the Judicial Com 
mittee in allowing even after an order of His Hajesty in Council has issued 
upon their report, a re hearing at the instance of one of the parties, but tins 
IS an indulgence with a view mainly to preaent irremediable injustice when b} 
Rome accident, without any blame, the partj lias not been heard, and an order 
has been made inadvertently, as if ho had been heard (10) An application 
for review 13 the proper methodof scttingaRide adecrccnndcon aconipromise (11) 
As to whether a Rccond application can be made for rev lew, see r 9, fost 


(1) NMlruJdm i In Ironarayan B L.R, 
F B 307, 6V\ n 03(1^00) 

(2) ReOiSut r VlxtooUali, 2 C. 140, 31 A 
221 (1870) 

(3) CowtH t Vfoli&deb 17 W It 1S2 
(1872) 

(4) Shoo Ratan r Kwar, S \ II 

(18S2), but see \mif IIa«an r Ahmad Ah 0 
A 30(1880) 

(V) *!%baiwitl 1 c Pubra%a 2M &3(l6”h) 

(C) ^ob«^nKl»l<'n r Sliib IVnhad OAV 
r iri(|8Cs) 

(7) Me* e«hur Singh r OoAemment ol 


India 3R It 45, 7 Moo I A 304 (1859) 
followed in Sunil Soondurce r Fajendor 
Kehcre, 9 IV I 125 (ISOS), anl mo O 
XUIL t 2 

(S) Sloheshur S ngh r Covernment of 
Inla 3VV R 45, 7 Moo I A 30(lSv.9) 

(0) Bbowabal r Rajendra 5 B L. R 331 
(18-0). 

(10) I* r« Arpa Rao, JOJI "3 , 13 I A 
153 (IsSf). 

(11) An*hr«o*o-h r Tara Pra.«aniii 10 C 
612 (IASI) 
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‘^Review of judgment*’ — ^“Keviewof judgment "and “review of decree" 
are used interchangeably lu sect 114 and in 0 XI/MI it 1 and 2 (1) IFierc 
on an application for rc\icw on several points the Judge allowed it on only 
one* point which might Imv e been dealt with under sect 206 (now 152) it was 
held still to be an application for review , (2) and an order for ameudniont of 
a decree under tint section is an order passed upon review oi judgment withm 
the meaning of Art 179, Schedule H clause (5) of the Limitation Act (3) As 
a goneni principle no review can l>c admitted of a judgment passed on a com 
promise , (1) though wlierc it is necessary to set aside a decree made upon a 
compromise, the proper course is hy way of review (5) The csptcssioii rev lew 
of judgment " has been held to include an amendment of decree that does no 
iiccessilato anv alteration in the judgment (6) 


Practice —An application for review commences ordinarily with an ex 
parte application under this rule The Court may then either reject the app ici 
tiott at once, or may grant a rule oallmg on the other side to show cause w y 
the review should not he granted In the second stage, the appica ^ 
either bo admitted or rejected , and it is obvious that the hcanng o i 
may involve to some evtont an investigation into the merits „i, 
discharged the case ends If, on the other hand, the rue is ma e » 

then, tho third stage is reached, the ease is re heard on t e Thouch 

result in a repetition of the former decree or m some vanv 
in one aspect the result is the same whether the rule is i ^ . Jjjjyjeuce, 
re hcanng the original decree be repeated, in law there is a m ^ 

for, m the latter ease, the whole matter having been re 
decree In the former ease the parties ate relegated o, a always kept 
old decree (7) In practice, however, Ttiirb Court has held 

distinct, but are sometimes combined (8) The Allaba at g 
that it IS not necessary that an application for u°TCViewed (9) has 

by a copv of the decree, order, or judgment ^ bPingsatisfifd 

been held that the Code does not contemplate that ‘he mating on order 

of the existence of good grounds for review shoiu 6^'^ . on the 

admitting the review) admit the no"" evidence an ^ evidence taken with 
merits but as to admissibility of review on the basis oisucn 

“r f 

in3(19W)' ® Be£* Joresi'ar 

m case of mujako 473(1000 

4ai(1874) iTr,»horc 17,fl 

(9) Wand All t ^ 

(18031. 1>»‘ "" ''“1 „a M to II« 
Edoiji, « B l‘® „’a XI r«i” «' 
rv.iivi,tf& ItJch Coart r - 


(1) Kali Tresunno v Lai SJobun 2& C 253 
(1897), 2 C W N 219 

(2) Jovki3ln*nt AtaoorTtohomaB, 0Ct22 
(1880) 

(3) Austootosh V Tara Prasanna, 10 C 
ri2 (18S4) 

(4) purmfssurce v Roniecaooddtcn, 5 
W B 22B(]8D6) 

(H 

Ttc ■ , 

{.1913) As when there has been fraud, 
Raaik CIvandia v Rajam Ranjan, 10 C W If 
286 (1905) 

(C) KaJiPrasanooBoyr Lai Sfofiun Gufia, 


jSdoiji. « " ; 

(htcuUa PJgb Court 
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otLcr evideucc m the case and fioallr reject tLc ^c^ low on tl < ground that the 
new cMdence so taVen did not assist the applicant (1) 

“Party who is not appealing may apply ’—fhis is the effect 
of the decision in the case cited (2) 

Appeal — An appeal lies in cert uii cases from an ordir granting a rtMen (3) 
But it does not he from an order rejecting an apjlication lor rcMen The 
proper procedure where that is open is to appeal from the order sought to lx, 
reviewed (4) Ivo appeal lies from an order on reaiew amending a 'sale certih 
c ite ( j) or of an order dismissing an cTccution case for non paj lucnt of process 
fees (6) MTierc a decree holder made an application under sect 108 (now 
0 IX r 13) to si-t aside an adjustment of decree and on its being refused 
appbed that the application be treated as one for review and on its lefu^al 
appealed against the order under sect 108 and aI«o took the ground that the 
review should haac been allowed the Ajipcal Court refusing to interfere with the 
order under sect 108 could not it was held remand the ca'o in regard to the 
application for review (7) See r 7, foH 

Limitation —Under the Code of 1859 the period of limitation was 
ninety days as proscribed by sect 377 of that Code Now it is governed hj 
the limitation Act IX ofl908 Sched I, Arts 161 lC2onill73 Thepcndenc} 
of a speciaf appeal is not ' a just and rcasonaLJe cau't for extending the 
time for the admission of an application for rc\new (8) Where tliere were a 
number of pro fonna defendants and the decree was u^^ainst " the defendant 
• • ~ _ 1 . f t /• f . within three 

years after the 
^ a for review m 

calculating the limitation on appeals there was a dixcrsitj of opinion in the c w 
cited (10) llampiiu J holding that the general rule for extending the time to 
prefer an appeal and for excluding the time taken up m prosecuting an application 
for rca lew is that the delay may 1 1 excused if the applicant can show that 1 1 
hadrcasouahic grounds for applying for a review instead of preferring an api>eal , 
and Wookerjeo J holding that the general rule deducihlc from judicial decisions 
13 that a hon « fulc application for review presented and pro'ceuted with due 
diligence should except in special ca'vs ho regarded as a sufficient cause for not 
presenting an appeal withm the jucscnl cd period 

Court fees — On an application to review the portion of a decision relating 
to costs onlv, the applicant must pay stamp duty on the entire claim of tic 


(1) Puran Irr r 1 an nira n 14 C L J lOJ 

(1911) 

(2) Butikoo 1 llf>>enun a 7 1 JOC 

(1SC-) 

(3) O \I\n r “ 

< 1) \ «<1 hi r Fuld an I SO U 51 7 L m 

li. r fCt (1^5) \antta r Pawji lal 3 
\ I-J 119(1'<'C) an 10 \LMLr "and 
tie casM thmunde- lut arts Reasnt r 

VW^hh aC 141 31 ' 221(J5-a 
( ) hvitivllorr lUrnKimar JCC.’’.! 


3C « \ 3 4(1S9*) aoeahoShdlohnnwar 
r BawsiDhar 23 K 4-0(101)1) 

(O Paja Piitmannnl *5 nph r DwiT^a 
Irrshal Dools-) 4 C. N 3o(lS90) 

(7) Nan la r nanji Ul 3 A 1. J HI 
(llrtC) 

(s) Luc4« I 0 I\ } S' I (1S< S) 

(•) Ponloor llv»v.nnn •■•a ’ W I IW 
(IM- ) 

(II) tel ..h Ivkll r FtiMa. 33 C 1323 
(l«•f) me a\ N C'C 3t I. J MS 
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buit ujulti Alt 0, brlictl I of the Court Ftea Act, (I) Lut the Bombdj' High 
Court h»\c Jicld th-it the Court fee ncc<l onI_j he suflicicjit to CQ^Cl■ the auioutit 
of the claims m rcgaii to nliich review ivns sought (2) In calculating the 
eightj mno <la}s authin iihipli an application for rcneir may be presenfod 
on pajment of lialf the fee IcaiaWe on the plaint or memorandum of appeal 
until T Art D, Sched I of the Court Ties Act, 1S70 the time during which the 
Court IS closed for a acation cannot be excluded (3) 


»24 2 A7i application foi icmcu of a decice or ordei of a 

/ To whom applications Contt, not hciiiQ a High Couxt, upon smie 
lor review may be made gioimd ot/icr than the disco\en of such 
ncu and iinpoitaut matter or evidence as is rejened io 
in nile 1 or the existence oj a clerical or arithmetical mistake 
or erior apparent on the face of the decree, shall be mide onli/ 
to the Judge Mho passed the decace or made the order sought io 
be leiiencd, hut any such application may, if the Judge uho 
passed the decree oi made the order has ordered' notice to issue xinder 
i uh 4, suh 1 ide (S), proviso {«), be disposed of by his successor 

To whom applications for review may be made — Tice rule combmea 
sect 621 of Act X of 1837 and the last clause added to •'cct 626 oi 
Act XII of 1883 b) Act VII oi 1838 The wording has been changed anU 
the rule Ins botn framed to include orders os well as decrees the , 

ihecxiUcnce ofn lla^fl been 8ubstitutcd/or‘'scwic the word ftrxVtnc 
matahe added 

' Unon toms ifround other than — rto Jots not inclnilc «ii]l0»i 


mg majont, ap]Jicd to set aside a decree made on a 

minority on the ground that the Court did not inguire ii. 0 

which led to the filing of the petition of comproimse ^ XXXII r “"I 

no leave to compromise had been granted under sect 46- .,i aj nrimnal 

It was held that the successor to the Subordinate Judge w o ca 

case was competent to entertain the application for revle^v { } 

^ a , n/ Prm Couuul m an 

“New and important matter > -A decision of the 

appeal has been held to be neii and important j„i,„eJ(nt occroil of 

application for leview in respect of i decree ma e on „„j„j n£"iinit I'l® 

the s.me cause of action as fh.t on which the decree appealed 
based (7) See also notes to r 2 


fl) Nobia Chundra t' Mohamed Uzfr 3 
OWN 202 (1893) 

(2) /n re Manoliar O Tambekar 4 Jf SO 
(1879) 

(3) In re Kota 9M 131 (188o) 

(1) PoIian Loll t Miingolaaitb S C JlO 
(18 0) 


(5) KhemaKanuj 

101 (ISSO) 

(®) Barhanideo 
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Shall be made Tlic rem'itks ot the Pnvj Council m itgard to cx 
pedition in presenting applications lor rc\iew should be borne in nund Tbcir 
Lordships said, “ e do not saj that there might not be cases m which a rc\uew 
might take place before another and a different Judge , because death or some 
other unexpected and unavoidable cause might prevent the Judge who made 
the decLsion from tevieuing it , but we do say that such exceptions arc allow 
able only cx necessitate Wc do say that in all practicable cases the 
same Judge ought to review , and that for the attainment of that object 
expedition m prc«enting a petition for the rc%uew is indispensable, and the 
only practical course for attaining that end is by accelerating the hearing of 
the review before accident ot unexpected events shall have removed the ongmal 
Judge ” (1) 

“Made” — Where a petition for review of judgment is presented to the 
Judge nlio delnered it and he duects notices to issue thereon (2) or duccts 
the application to be entered on the register and that the fees for servnee of 
notice bo deposited, and is then transferred, his successor has jurisdiction to 
make the order sought to be revised (3) In such cases the grounds for renew 
are not confined to those mentioned in this rule But it would be otherwise 
where the Judge to whom tlie petition was presented merely ordered a copy 
of the decree to be produced and did not issue notice (-1) The AfJihabad ILgh 
Court, howeacp, have construed ‘ made ” to include a hearing and determination 
of the application fox renew (3) This variance of opinion lias been set at rest 1} 
the concluding clause of this rule wbicli has affirmed the decisions of the High 
Courts of Calcutta Jfadras and Bombaj 

“Only to the Judge’ — The primarj inteulion of granting a review is 
a reconsideration of the same subject bj the same Judge as distinguished from 
au appeal, which is a hearing before another tribunal (0) If a Court has been 
abolished and its business transfened to another Coiut presided over b> another 
Judge, the latter cannot ciitcrtniu an application for review except in the ca«cs 
mentioucd m this rule , (7) nor can a Judge b} tijn.-,ftrniig a cjvt to ins owai 
file confer on himself the power to review an order of di^nuvsal pronounced b) 
a Judge subordinate to him (8) A Judge of a Mofu«sil Small Cau'e Court has 
jurisdiction to review a case tried by Ins pridccessor subject to tl e provisions 
of tins rule (9) 

3 The froimons as to the form of ‘preferring appeals slnil f* 
Form ot applications appb’» mutandis, to apphcations for 

lot review rCMCW. 


(1) MoheaUur b n^h « OovcrnmcDt of 
Iiilh 3W U 45. 7M<K. I A 3Jl(lt>,,a) 
(’) Karoo 9 n’h I IXoNarain lOCfO, 
13 C I- R eel (ls\3) Ramasami r Kur su 
1311 i:8(lS''a), fJanrvitr JiT»n lOR 0*3 
(tSOl) 

(3) Fatfl Pii«as r Jamadar, 13 C. 231 
(1S«0). 

(I) Chcru r O rru 12 VI 5oJ 

(j) IVncl am r Jbmgun, 4 A 27s {l‘'S2) 


(t>) Mohesbur bingli r CjOiernmcnt ot 
lalia 3VV I 45 "Moo I A 3ut(lK>j) 
‘'bamscr Vll i Jagannatb 17 C. \\ N 403 

(7) i r ^ara^aaaaaml b )I 
^7 (I'^Sk*) 

(8) I law r llurruh CliOnd< r, tV I., 
flbol) M ». J9 1 lo Nath r Oowhur, 2 
S U I* ILC.23j(l&*0) 

(OJ Ehumihcr r KurVet, C C 235 (1«>U) 
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'ow^jobJb ^.ti, sM 

fot ‘ Tula ” Iws fccen substmled 

M! Tula hmnibcJoK mfamal" ami •' frefemns" to "mhm'’ Amk, 

owfirtl n “"'■“‘■'r rte rf 

iiif 1 rf,! ‘1''’,?“'='™ <» >» K™«cd (1) Tic Bombiy %b Cowl 

of Hm ! * ^ I"'''*"”' *>' '“™“’ UMompaniei] hj s rop) 

Tl ‘ *° ■ <-) *“'« (!>= AliahaM High Court ils 

r/.r?r r grounds of rcvjc^r nr^ cefBfipd fJ^er «?io«ld be 

ccnuied b) tfee picidcr iWio appeared ongiualfj m the -ippcnl (4) In grantju" 
a renew tho Court should uot tmef fcej-ond the ground? mentioned m the 
application for review (5) 


^ (^) If/iCic it uppeits to the Court thifc there is uot 

where «- sufSciciifc gTOuiid for a levicw, it shall reject 
* the appUcatioo 

(2) Whete the Court %s of opinion that the application for 
Apputiihn wfifw rcvien shouM he granted, it shall grant tho 
same 

Provided that— 

(a) ao such apphcatioii shall be granted without previous 
notice to the opposite parly, to enable bm to appear 
and he heard in support of the decree oj oraer, a 
letieiv of which is appbed for and 
(0) no such application sbali be granter) on the ground of 
discovery of new niattcr or evident-e which the 
applicant alleges was uofc within his Jmowledgc, or 
couhl not be adduced by him when the decree 01 
order was pa'^sed or mode, without stnet proof of 
such allegation 


Applications wjaere - 
part of sect 376 of Act 

words in italics and the otm«sJon noted below, vnth sect Ciu y*- 
1677 and 1882 In Act VIH of 1859 the fiiRt chn«e lan " !j Omirt sMi 
he afopinton that there ore not amj sufficient grounds for a review, tt shall rejfd Ih 
appheatton, ” the present wording of that clause was ndopti-d oy Act 0 ^ 
1877 fn tiic second clause that Act added the words “ apphcotion for c 
before “ revteu) ’’and substituted sh^o^fI3heffrrvfed'’ fc^* " dcstrei w i eccssarg ^ 
correct an evident error or omission or is tdhencise ngiusMtfor Oe ends ofpts ire 


(11 ifahadajj t Vithal J B S a 18l 
(1864) 

(S) 4darj, Eduljj v JlanUcn Edulii 4 B 
414(1880) 

(3) Wajitt Ah t; Nawal h «liorc 17 A 213 


Kou.^.u.P.ol” WWEH(lSf) 
• Oonsv E,lWUIn*»Sl^.^..^«nf»‘ »'i 
a W K 430 (OT«I . , r, 

JVnuv Chanilra t >0 MaOml 
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and "grant Oiesamc ” for " granttkenmeto' Proviso (1) was added by the Code 
of 1877 The present Code lias Bul>5titutcd “ tt^erc ’ for“t/’ and added the 
Words “or order” and “or made” appearing in italics, but has omitted the 
Words “ and the Judge shall record mth his oten hand hts reasons /or such opinion " 
before the first proviso {IJ Clause (c) of the former section has been embodied 
in r 2 ante The form of Notice is given in the First Schedule Appendix G, 
No 14 

This rule applies to orders rejecting or admitting rcviti\s and not to judg 
meats on review (2) A decree of a Division Bench of the High Court dismissing 
in appeal for default in depositing tjic estimated costs of preparation of the 
paper book can only be set aside by in order under this rule (3) 

An application for review mvohcs tlitcc stages It commences ordinirilv 
With an ex parte application under ';ect C23 (now 0 XLVII r 1) The Court 
then may cither reject the appbcition at once, or may grant a rule calling on 
the other side to show cause why tlic renew should not be granted In the 
second stage the application may either be admitted or rejected , and it la 
obvious that the heanng of the rule may invohc to some extent, an mvcstiga 
tioQ into tlio merits If the rule is discharged, then the case ends If, 
on the other hand, the rule is made ab«oluto, then the third stage is reached, 
the ca«e is heard on the merits, and may result in a repetition of the former 
decree or in some variation of it Though m one aspect the result is the same 
whether the rule is discharged or on the re heanng tic onginal decree be repeated 
in law there is a material difference, for m the litter case the whole 
matter liaving becu re opened there is a fresh decree In tl o former 
case the parties are relegated to and still rest on tlio old decree (4) In 
practice those tluee stages arc not always kept distinct but arc sometimes 
combmed (5) 

“Shall reject the application” — Such rejection cannot alter the 
judgment sought to be reviewed or the decree founded upon it and notliing 
which the Judge sijs with reference to liis refusal to grant the renew can be 
binding 80 as to alter such judgment or decree (6) IHierc on spicial appeal 
the case was reminded for trial of a p-irticuhr is'ue and nn application for 
renew was made in order tint the •mit might be reminded for the trial of another 
issue, it W 1 S held that as that would involve going through the record 
again the applicition could not be granted as it would iii fict be to grant a 
second special appeal (7) 

“Shall grant tho same’ — Under the Code of lCo9 which pronded 
that where on application for renew was beyond the prc'cnbed time a Judge 
should record liis rca«ons for admitting it sucli procerdinu and tl e order 

(1) Soo lhalvur SliuuVcr Iluksli t 1J«1 7 Bom. L. P fOI 

wautSingti 4C N JOatJUDI) * c 27 (5) t IS W 1. 

C 333 491 tlS'i) 

(2) \pcar « rioTiahllye, 1 Ind Jor N S (6) r»ahurrvr MothoerS* Lun 2uM P 

"i-ttecO 430(|e-3> 

(3) Fatimunnisxi i Pt-cVi l\rsha 1 24 O <7) Jo ~obun il oo r L'T 12 I- 409 

SoOflSiO) (JSCi) 

(4) \ adiUl r Ful bai 1, 30 B. W (1 



1370 


THU CODE 01 CIVID mOCEDUBE. 


1 lEST Scheu. 
0 47 , r i 


.ulfiutting l/ic rt,\ic\\ could l)c imde in one and Hie suue pmttcliug (1) An 
order intended to opcr.it o as an onlcj for rewir is not uiialidated bj*aii irregu 
inuty in its form hy rcaf-otts oj lyhicli it purports to be an order made on on 
application to sot aside tbc electee and restore a suit for trial (2) The 
order made under this rule is not one od the ro-licaring of the ca«e on reneir, 
that comes later (3) Although a District or A<«utsnt Judge or Special dcfisc 
under “sect 74 of the Diklhan Agnculturisfs. Relief Act is not goicrned hy 
this Code, ]ic lias discretion to grant » remw on the ground of iuistal.e,(4) 
or non service of notice , (5) nnd he may renew an ex 2 >nrie order , (6) hut 
notice of the application must he served on the other side (7) The Codes of 
1877 and 1883 required the Judge granting an application for renew to record 
with )jH own hand his reasons for hi* opinion, and it was held that tins 
•jliould bn done before the review of judgment was granted (8) The hdure 
to do so did not neces'ardj niuLe the act ono without jurtsdictioii,(9} but 
such aft order was bad and the case must bo remanded (10) This was not a 
hard and fist rule , the words were directory, and the order was not neces«atAy 
invalid tliougJi there might he eases m which it was necessary w the interMt? 
of justice that the reofoos should be recorded, and m *uch ca*cs the 
recording would he csscnfial to the validity of the order (11) In granting 
a review tlio Court should not travel beyond the grounds mentioned m the 
application for review ( 12 ) 

Clause ('(t)— K otico must be served on the opposite party to appeirbefMe 

a suit can lie tovuv ed , (13) but not in the ca c of a review of an application or 
the ndmisuou of a epecuil appeal, as such appbcationbang c® pode, a review 
of the same is also ex parle (14) In the Codes of 1877 and 18S2 thi* e we o j 
made uwntion of decrees and not order*? T|ie omission his beon Jtc i e 


the present rule 

Clause (6) ~£ord Romill) ,3f R , ?iid, “Re hearing i cou’t 

fre*?!! evidence IS a most dangerous practice It la tho duty o sui . 
forward all their evidence at the first, and uoilimg would be more 
than to allow the principle to prevail, that a person should on 
a CISC beard upon imperfect evidenec, and tittst to Bftcceeamg on furlher 
and tlieu, when it is found tbit he has not succeeded, to h«ng atinUcvtion 
evidence ’’ (15) WJien a Judge wrongly construed a docum ^.a ^ 

(1) Aujonn^sa. I Sarj Xant, ll -W B 5G (10) Gs^nnnd i Bepin Mohun, 2_ C . 

(1&69), g e,2B E R A C J81 (1803) rv-rtaaml -’3 H 

(2) Manicfeat Guruaaml, 23 496(1899) (U) i Outusam , 

(3) Raiendto Protab i BJiowabu!, 14 (1809) ^ , viadlitil '> 

TV B los nmi 

(4) Batlmcbaryar Rauicliaiulra.IOB 113 OWN ^ jj jiookcrice, U* 

(1893) 1^®^ 

( 6 ) Eaimiogv BAn, 19 B 119 ( 1803 ) \l B 135 ( 1871 ) , „ ,73 

(C) 9 i7.8p.a., :o E 281 (U) -I”? i'"'””; " • 

tmo) ( 1872 ). 10 B B r. 153 

(7} itupeijaad v Balvaut, IJ B 391 (1887) 

( 8 ) Bbairont PamSabai, 3A 316(1888) 

(9) A^hrxfanriLEsa v Inact Ucwseili, 33^T 
R 433(iS70). 5V 1. R 31U 


(1907) P C 
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for the purpo'C of coirictuig the error on rc> lew nccouip inied b} another similar 
document to legist the Court \ras held not to be an apphcntion conung within 
this rule (1) When the new c\ndence ’ ” ’ ’ ’ 

with an} tiling like diligence, ha\c be 
renew was refused , (2) but where the 

for renew certain documents to sliow that the Judge’s decision was erroneous 
on the endence oiigmallj before him, it was Jicld that he avas not in fault in 
not producing them prenouslj, as the} were not onginallj' ncce«'ar 7 to the 
proof of his claim (3) The applicant most also show that the new endence 
IS jinmd facte endence m the cau*^ (4) 

“Strict proof ”—Tiic Council haac reccntl) emphasized this ton 
dition (5) A\ant of such proof is a ground of appeal , (G) and the decision on 
renew must be rea creed , (7) but wrhere a part} had no opportunit} of ginng 
sucli proof owing to the opposite part}, who had notice, not appealing and making 
no objection, the opposite part} cannot afterwards be allowed to object (8) 
Strict proof means proof according to the forms of law, that is, with close 
adherence to rule (0) It is not sufficient to make an affidant that the 
applicant was not aware of the enstencc of a document, but he must also 
show that he used duo diligence and made inquiries to asceitom its existence 
and. found it was not adaWo , but an applicant lot reviav^ on the gwund 
tint he had not been afforded sufficient time to produce a document at the 
original hearing has not to pioic the document was not withmliis know ledge (11) 


6. ]Yhere the Judge or Judges, or any one of the Judges, li 
AppllcailonlopHvKw passccl the decree 01 made the order, a 

fn Court conilsUng of iCMOW of which is applied foi continues or 
two or more Judges continue Attached to the Court at tlic time 
wlicn the apphc<atiou foi a renew is picseiitcd, and is not or are 
not prccludod by absence or other cause for a period of six months 
next after the application from consi<leinig the decree oi ordei 


(1) Guiic^li Itam ( Iluliincc, H^l F 230 
(1870) 

(2) Drojendro t W hp 19 W K IJO 

12 Vt It 

030(lbC9, , 8 11 L. U a\pp 30, noU 

(3) Guaesh n&o) i Koliinoc, 14 W ]• .36 
(18-0) 

(4) lUni Dhun t Jc) Nuraiii ii W It 
530 (1609) , 8 11 L. r Vpp. 30 »iol« 

(5) Kf‘«<owji I«sur « G I r I’r Co II 
C W X 721 (I'Xt;) 

(0) ^ham«licir « Itani Chun I r 2 W I 
174(I^C3). Khttut Cliuii ter I lrMXt!>to II 
n U n, 42^ note, 12 W 1. 4fl (IM ), 
Uhjrub Chuntler r M*Ihul> F*ri TOW 1 
81 II D I. n 423 (1873) 

(7) Naflar OianJ r Pan le«, 8 1 L. J 
\l jr. 35 , 10 M I 432 (I*** '>) , I rirso r 


Ooakul 8 13 1 1 tn 31 10 W r ~ 

(1871). XudarcLutid r 1 ndnj- 11 ]l I. ] 
42lnotc, 17W n 458(18*2), Ni«a Bilxt 
V P.'4lA\fcW W P AlU(l\s,2V, 

aco «Iio Jhubhou I Judoda 17 W It 23'l 
(18”_) and I3r< ;rndro t Wi»e 19 W 1 
130(1873) 

(») Pain Joj 1 JUgud K«urr i 22 W 1 
3JJ (1874) 

( •) Ahir Konl fvar r Jlobrnira U , 
\pp .b of I'tll (I.«ll M Patent) 31 March, 
I 115, Calcutta {« r JenVin* t J , an I W ood 
r fl J) 

(IIJN'Ctanalh » ‘•Lai a SA.rlLrr< 14 
W I -b 8 1 I. 1 Aj p 37 (18*U) 

(II) ( e 18U Noenra 22 W P 

44b (l’‘“4> 
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to ■\\hich the application refers, siicli Judge or Judges or any of 
them sliall hear tlic application, and^no other Judge or Judges 
of the Court shall hear the same. 


Applications for review in Courts consisting of two or more 
Judges — Till? rule is i laodifieil /own of sect 379 of Act VII of 18 j 9 Tint 
section commenced “ If the Court to wlich the appheaUon for a renew of its 
judgment has presented Ic a Court eonststing of Itio or more judges whenever 
the judge or judges who mag hnie passed the decree or if the decree haic been passed 
hy two or more judges, when any of such judges si all " By sect 637 of Act X 
of 1877 thc^e words were altered to tlie form tlio ride now tales sa^e 
for the words in italics, down to the words continues or ' That Act^a so 
substituted “ is not or are not *’ for “ shall not he ” con f j «/> >i '■ 

for “ * 

from , j 

sfljuc ( on a ionsMcration of the tncrils of the apphcalion on re ^ 

an order or opinion thereon ** The present Code substituted Were or 
and added the words “ made the ” appearing in italics An opp ics ion 
ro admission of an appeal disoussed by two Judges for defam m P | 
the estimated amount of costs for the preparation of the paper oo - . 
not an applitation forreMcw, and could not be disposed ofbyoneo ® i j 
imrlcr tliii rule , (1) but a Inter decision, of flic TuU Bcncb 
decision **0 far ns it held it was not an appbcation for review, ( ) P 
therefore the rest of that decision is not law 

"Attached to the Coort "-4 Judge absent on lew aud«or^*“ 

another is officiating is not “attached to the Cfeurt an ,, ,34 
disposed of bv the romaiuing Judge who heard the appec 

f! rieVaew may oc 

“ No other Judge shall hear the same i 
admitted by the sole jemaimn,. Judge of the Bench w heard the case it 

illy (4) If It be admitted by the two Judges who onoi^ Justice cannot 
may be disposed of by the sole remaumig ^ 

appomt a Bench to do so (0) 

6 (1) Where the application for a ‘‘cojrt « 

Where there « a majority, tho decision shall lie accord- 
ing to the opinion of the majority 


(1) Ramhanf JUinIan Molian 23 C 333 Skinnsf t. Co * 

(2) Patimunnissa t Ueoki Terslia^ S4 C t Sliamf”' ^ 

3j 0 1 C W N 21 (1S90) (01 ivauri j 

(3) Aubi oy Cliurn t Shamont, IC C 78S (18S9) 
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“ Application where rejected.” — ^This rule was introduced into the Code 
by sect. G23 of Act X. of 1877. By the present Code the word “ ’Where" has 
been substituted for " If" and *' is " for “ he." 

7. (1) An order of the Court rejecting the application [s 
s\i:f[\noth^ aTypealdble ; hut an order qrantiiiq 
appealable. Objections application may be objected to on the 
cafion^^ jiranf/ni; epph- ground that the ajypUccition was — • 

(a) in contravention of the provisions 

of rule ", 

(6) in contravention of the protisions of rule Ji, or 
(c) after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. 

Such objection may bo taken at once by an appeal /rom the 
order granting the application or in any appeal jrom the final * 
decree or order •passed or made in the suit. 

(f?) Where the application has been rejected in consequence 
of the failure of tlic applicant to appear, he may apply for an 
order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court sliall order it to 
bo restored to the file upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day for liearing the same. 

(5) No order shall be made under sub-rule (.■*) unless notice 
of the application has been served on the opposite party. 

Order of rejection not appeoioble objections to order granting 
application. — ^Tbis was introduced by fcct C29ofActX of 1877 Tbe ^\ords 
" An order of the Court rejecting the application shall be final " (tbc form they 
then tooli) were taken from sect 378 of Act VIII of 1859 That section also 
p^o^^do(l that an order pranting the re\ncw should be final. This procnsion 
was tcpc.alcd by sect 029 of Act X. of 1877. The present rule corresponds 
with that section, save tliat the words “f»o< br appealable " have been mb- 
htituted for “ he final," and “ the appftcofion ” for “ if,” “ taken ” for ” ixaJe, ' 
"from ” for “ ajainsl," and “ where it i* ” for “ %f if be, ' the words “ pa<wd or ” 
.ndded, the wording of sub-iulc (3) re-arransed. and the last c laii'c of the former 
section, wliich now forms the bisis of O XLVII r 9, omitted 

“ Shall not be appealable.” — The wording U'cd in tho earlier Codes was 
"shall he final" and was held to preclude appeal^^fl) That deci-ion was in 
reference to the wordinc .as it «ppi'ared in sect 378 of the Code of 18-'9, but 


(1) Xusircrool.b-en r. Injumsrain. 5 SM (ISOS), Hinr* n*Ei r Ifcwvin .th, 11 
W. II V.1 n I* n. F 11 .Ifi? W.It. JSlIls.vO.-MMhcwnotjj-r J>‘j8nrof. 

»l.o Xohin Clmn ler r. GriJharee, 11 W. n. IS W R. 1C7 (ISTo) 
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t)ic word ^‘filial ” m the Into Code has been 6iini]arl> interpreted (I) Ko appeal 
lies, even if tJio 'ipplicafion bo rejected by n single Judge on the Original 
Side of the High Court . (2) or if tlie application be for tlie review of 
an order dismissing an execution for non payment of process fees f3J An 
opimon was expressed under the list Code tint an order of rejection was not 
open to rcvi‘!ion (J) It must, hoTvc\er, be now noted that the order is not 
now “ final but “ not appealable ” TIic cfTcct of an order rejecting an applies 
tion for ren u la not to alter the judgment sought to be revaewed or 
the decree founded upon it, and nothing winch the Judge sajs with reference 
to his refusal to grant the reww can be binding so as to alter such judgment 
or decree (S) A\Tien an order is made rejecting a review, the time allowed 
for appeal to the PiiV) Connci! against the judgment sought to be revaewed 
runs from tJic date of the judgment and not that of the order rejectmg tie 
revaew (G) 


“ May be objected to "—The appeal luaj be on the grounds mentioned 
in this rule and on no other (71 An order admitting a review is not a judgment 
vvitlim tlie moaning of sect 15 of the Letters Patent so as to admit of an appeal 
from it sa\c on the grounds inentioucJ in this role, (8} but it maj bo dealt 
with under sect 022 (now sect 115) (9) MTiere a Court with icatemls before 
it comes to the conclusion that a tcinevv which Ins been applied for is accestaty 
to correct an evident error or omission or for the ends of justice and grauU 
the application according!), the order “o made is not open to be questioned 
on special appeal (10) norisanordcr dirccfiagtleporticstoosamincthopcrBons 
who had sworn the olSdants on which the application for review was ba*c‘^ 
as aUo to produce otlicx ctadence, being an intcrlocutoTy order neitlwt 
nor rejecting the review appealable (11) That there is no sufficient reason o 
granting the renew is no ground of appeal (12) No second appealhe® tom 


(1) Got 10 la r«ra t Bholanaili JSC 432 
(ISSS) 

(2) Acbara v Batnarelu 9 M 2C3 (ISS5J 

(3) Pudmanundi Doorga PmhiMl 40 tV 
N 39 {1899J 

t4) ParoLalr BatauLal 2GA 572(1904) 
Ilut «eo Itamanftcihan Cliett^ v Narajanan 
Chetty 27 JI 002, 007 (1901) whmitwas 
held that if there was no appeal tlie Coort 
could interfere in revision 

(6) Ramhurryi Mathoor Jfolinn 29 )V P 
450 (18‘3) 

(G) Soudatnince v Dheraj Jfobatab, V J> 
B F B 635(1866) 


(ISS7). M.lVotan. r"'“ 

tv N cxxie (IS99) BamaBftdhanoCljetfy 

3111 47(1907) ’Tholant K«nhikutty,. 

Rama^ami Sastnal SI M 49 ( .7 

Sadaniddm t EkranmJd n ,,,thnut 

/1913> P. S"?, if an order i3 riad 

nnderaoct 115 If C, 7‘'S 

(g| Aubl.oj- raum . Sh.moDl If u 

(I8S9) , „]2j i28(1S9A 

( 10 ) Sihebjan i- SnWui- — 

. x.i... mabatanm ICM 


Nandan i Bel an Siogb 22 C 3 (1894) » 
Baroda Chu'n v Gobind Proshad 22 C S>S4 
(Z895) Mnhabift ^athin I C IV If 338 
(1805) Darjfti » Badri 18 A 44 (1895), 
JUti iin Ram i Bi ben Perkaab 24 C 876 


,) AIIAkb'rf 
K t J 4 Cj 


24 C 
2- A 
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order granting an application for review (1) but it docs from an original decretal 
order as amended on review (2) An appeal under this rule is not controlled 
by sect IQl sub sect (2) An appeal against an order granting a ^c\^ew would 
lie under sub rule (1) of this order esen where no appeal would lie against the 
final decree disposing of tJic ease (3) 

Clause (6) — Appeals have been allowed where the Judge Ins not recorded 
his reason for granting an application for review , (4) or where he lias granted 
a reMcw without inquiry or proof that tie new cndcncc was not within the 
knowledge of the applicant at the hearing or could not be adduced bj him 
before the decree was passed , (5) or on the ground that by going through the 
evidence a second time the Judge might come to a diflcrcnt conclusion , (6) or 
merely to enable tl c case to be rc argued (7) Upon nn appeal it maj be open 
to the Court of Appeal to sa) tl at the Judge ou‘’ht not to haac admitted a 
renew (8) The clause does not refer to the weight or sufficiency of evidence 
and an Appellate Court cannot set aside nn order of rcaiew merely because m 
its opinion the probatn e force of the evidence is insufficient to establish the 
allegations made m support of the application for renew though such 
evidence had such probative force to the ^urt granting the renew (9) 

OJAUse (o) —This IS the cflect of the decisions cited (10) Tlic object of 
placing a lumtation on the time withm which applications for renew may be 
made is that the finality of a decision should be left m doubt no longer than 
the requisites of pisticc imperatively demand (11) Tliough on appeal lies in 
such cases an application under sect 15 of the Uigh Court Charter Act docs 
not necessarily lie (12) Unless tl c delaj was accountid for (13) and the Court 
was satisfied as to there being goo<l and sufficient cause for tl c dclaj tl e opplica 
tion for renew ought to lia\c been rejected (14) and tli renew and 


{!) Thun SingU t Cl inlun Sing! 11 C 
200 (1885) Papayya 1 Chelamayja 12 M 
125 (1888), Oopal Rav I AhfKlan II A 
383 (ISSO) 

(2) Ilala Natl a i Til na Natl v 13 11 JUf 
(18S0) 

(3) Bliam«eir Mil Tagni mtl l"l IT N 
403 (1012) 

(4) Qyanund r Ikpin 2** C “31(180^) 

(5) nhyrul) Cl under r aUdhub Ilam 11 

H L. R., F R 4‘’3 , 20 V I 84 (18'J) 
JhubI 00 Kaboo r J 17 M R 230 

{18“2) Nubf>ki«lorc r Jadub 20 M P 
420 (18-3) 

(0) Chundor Ct urn r Ix»odilnram *5 
R 32»(lS-f) 

(7) Kolrcmood Wn r ITeerun 24 W P 
180 (1875) 

(8) Rpa*ul r KWoolUh 3 I ^ -21 2 

0 131(18*^) an t 'tan n tra r lUtaram 

iic.r-J iri(ia.O) 

(9) ibir Konl Kar r 'lolmdra Ijall I>e 


App tc of 1011 (I/ittcn Pat nt) Calcutta 
31 Marob 1015 (cor Jenk nv CJ, and 
U oodr^tr , J ) 

(10) ''batna Cbu n t Binlabun OR P 
I8I (I8rs) Kxuto Gobind t Jugobundhoo 
12 R ROIflSrO), CnurPcnbadi 4njub 
A> 21 R P .01 (1876) Mad! o Das r 
Ruki an 2 A 2S7 (18 9) Puma Cbandra 
I Nil Madbub 6C W N 48j(|ooi) 

(11) ilohfjibuT ‘ling r Bengal (•orcremenf 
7M I A *83 304 (IBo9) 3R R P C 45 

(12) A'lirafaanLisa r Ina'-i Houcin 50 L 
1 3lf 13 R P 43J (lS-0) but tec 
Frc''nath r Krtatlo Invcc IS R P 2s0 
(J8--) 

(13) Ka Wnath r Loekbeeraxain R P 
(ISCI) 91 Jhubbno S>vboo i Juioda 17 
tt r 230(16-2) 

(14) Awur Abr R <lfutoonp8<a 13 R R. 
33 Jnr.Til Ki * f'fT r Ov’gur Ntra n 8 R I 
4S3 



ma 


THE CODE OP cmtj PKOOEDURE. 


Fffisf SaiE» 
0 47, r? 


nil sub3c<iuent procecdmg-j under it are mv-iltd (1) But if tkte be ;ibt aod 
reasoinblc can've for tbe admisiion of tbe applicntioa for revipw even after ttro 
3 cars, the Higli Court will not interfere under sect 15 of the Charter Act {2} 
It haa b^cn iield that ignorance of the lcg\l effect of the judgment i3 not a ju tifica 
tion of delaj , (3) not ignorance on the part of legal ad\a=ers of the contents 
of a document, copy of winch \ aainthcitpo-»<5casion at the time of the original 
iieatmg (1) not that an application presented in time was refused os 
not properly stamped , (5) not the onnaston of contentions and arguments 
which raiglit have been addneed withm proper tinie,{C) nor where the 
applicant wa^ n minor till shortly before the making of the decree “ought to 
be reviewed (7) or even till after it was made , (S) nor is the pendency of a 
special appeal (9) nor the pendency of an appeal dismissed on the ground of 
want of Jufi'-diction (10) The time occupied m the appeal “hould not he 
dedaeti <1 (11) nor can the tune occupied m prosecuting a prior application for 
ccMiw lie (ledimtcd in calculating UBUtatioa(12) A new expf)''it!on of the 
law was iuUl not to be a just and leasoiublc cause for not having presented 
the application for revww witlun the prescribed time (13) When however, a 
suit was di'smi‘'''cd as iviongly feumed, and the plaintiff brought a retond suit 
ift whicli the rull Bunch Inld that the course tal ea in the first emt was the 
j/iopcr one the plaintiff was allowed a review m the first ca»e though out 
of lime that being a aery different thing from interfcncg with pwvwua 
decisions of the C ourt in other cases between other parties (14) The penod o 
limitation la now prescribed by Art 574, Sched I , Divuioa III , LucifatioJ^ 
Act IX of 1905 "Under the Code of 1879 it was governed by sect 3<r of 
tbfit Code, which fixed the period at mnetr day« 


"Such objections may be InUen tlie provinon that objection can 
be taken by appeal against the order or on appeal against the fiinl ‘ 

been held not to be contioUed by aect 501 (now sect IKd lI5) The a 
a parlv on the le hearing of the ca«e produced hesh cvideoec hu^e 
debar him on appeal from objecting on the same ground ^ . 

opposite party had not established that with Ant diligence ic co 


(l) Gungatiarsmt Gonomoonec, S W P 
184 (1S6?) Luclimon Singh v Sbuiteberc 
Singb St A.SS r0(l871) c 14:B L T 
7'3 

(i) AJt>nn>3sa« Sut;aKant 2B t ll,A 
P 181 (JSro) U W B 56 

(3) GnlamHnspnv SayadMasa SB 2C0 

as$4} 

(4) Gopal Chandra * Srfojnon Jt c 63 
(ISSC) 

(а) MutiTo I Cawnporo 7tl«ini<-»pat Boarl 
12 A 57 flSSO) 

(б) Madho t Rulcman 2 A 2S7 {1870) 

(7) Gopal Narhar » Ilantnanl C B l07 

(IbSl) 

(81 JnrtAppaRno lOM 73flS86)fPC] 
but “ec t Pilley, I, R 18f<l B73 


(1874) 


V „ t>w n 

1 ) 

■ m 


li’ Snum > Wtoi 2I> S JS I'* ^ 
mOnoopCUnaBt J'*'-™". iw 
ffsm ^ Shama Ciiaia a 
ralac & W H 18’ (ISCS) 

low E =8(1-8 

|| Jtmnmo} 1 

6) TOn«nlt IVpaltal a - C 
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'itlcliiced tlie new cMdence on wluch liis npplication for review -was ba«ed, os 
lie Iiad urged m opposition to such appbcation (1) ^\he^e in the opinion of 
the Priv> Council the High Court had wrongly allowed a reMei\‘and had ad 
nutted additional evidence, their Lordships did not consider it right to exclude 
tint evidence from their consideration (2) 

8 When nn appbcation for roviett is granted, a note fs 
Regtstry oi appUca- tiicreof shall bc made m the legister and 
(Ion granted, and order the Court may at once re hear the case oi 
for re-hearing make such Order m regard to tlic re hearing 

<as it thinks fit. 


Registry of application granted, and order for re hearing — Plus 
rule corresponds witli sect 380ofActVIiI of 1859 That «c(tion after the word 
“ register ’’ ran “ of suits or appeals (as the case may 6c) and the Court shall gite 
such order tn regard to the re hearing of the suit as tl may deem proper in the ctreum 
stances of the case'* The present wording was adopted by sect 620 of 
Act X of 1877 There has been some duersit} of decision on the question 
as to what may bo gone into at the re hearing The Calcutta High Court 
former)} held that the applicant was oul} entitled to go into the points on 
which the rule granting the review was allowed and that matters not men 
tioned when the rule was argued could not be gone into (3) but later 
the same Court held it was discrctionar) ivitli the Court to re hear tlie whole 
ease or only the particular point on which the revieiv iias granted (4) Tlie 
Bombay High Court has, however lield that wli<n « revaen J as been admitted 
the whole ca«o is reopened (5) And it has recent)} been held h\ the Calcutta 
High Court that the expression rehear the case means reheat the whole 
case ’ Rnd that if the case is to be reheard only upon special points the order 
must be made under the last words of the section which enable the Court to make 
such orders as it thinks fit(G) It has been held that wJiere a case is admitted 
to rev icw b} the deciding Judge and is afterwards tried by anotl cr Judge tlie 
new Judge must try the point directed bj the order of review (7) and that a 
Judge granting a review on one pomt has no power to go into or to decide a 
matter already decided finallv siid as to which no applintion for review was 
made (8) When a phiiitifl obtained a r» view on the ground tl it lie was eii 
titled upon the illegations and proofs on (he retord to th full relief wlicli 


(1) PranNathr ^re«K«nt 2 C L. K Sa" 
(187S) 

(2) rsituVheei G VoolChnnJ r l_\\ 1 
(■(ISCO), 13 Moo 1 A 200 2J0 tut sec 
Pr*n J>ath r Sw K«nf ^2 C 1* P 25" 
(16-S) 

(3) PI ureni Ibur r \ct« lUnV nt-gC e 
(1879). This CA** »** reccntlT d »(Tis»e.| *n 

Uru 1 lin e 1 Irsmw 1 Im 10 C J g2a 
(1917) rp. 230 •Irn it «m 
I V Moolcrjre. J , I) at tl e rr*l utrntion 
t > t1ockt<' Ihst the CV urt hs4 » il»-rrli n to 


tvfuse to rntertaia a Dcir qutfii. r. 

( 4 ) narlMnsr Tbskoor l*ur«l »d OC 20 > 
J3C I r..‘'v,n>s.) Tlic-tW.,alr 
ValocL i «tii l_ C I 1 <1 
li) sisinsi Rsnehl ol r PuUslh 101! J1 ( 
300 (|s 3). 

(C) l*njd 1 n r Lkrsrr j 1 1 n. 19 I. J 
225 (1013) JpfiVuis (.J »n I VI .ol. rjr., J 
(”) Huto CTiundr-r r I so Kl«*cre U F 
(|0&4) 141 

(s) Itrjrvth r W ureer 21 IV I 42"(le"5). 
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he Imil soiighi, it tns Jirld not fo be open to t3ic defeudnnt on the it licnwi^ 
to addticf cvicloiicc he ought to have done nt the Iicnnng (1) A Court ehoulJ 
Us Judgment on the tc hrmng gne reasons for coming to a djCeicEt eon 
elusion from tint which it had pre-yjoo'ilf fornicd (2) Uhen a co*'e is re lienrd 
on renew the order on the rehciriHg is a nett decree whatever the result is, (3) 
even though on the application for re\ip\v coming on for re hearing the fudge 
allotted it on a compsTatuUy insignificmt point and forthwith directed a clerical 
error in the decree to ho rectified , and the time ttithm tthich to appevl on the 
decree runs from the date of soeh order (4) 

Practice — See notes to rr I and 4, ante 


9. No application to review an order made on an applic'i . 

Bnr of certn/c npph tion for a Tcvicw Or a (Itoce or order p-^ssed 
or mode on a re\iet\ shall be entertamed 

Review of review —IVith verbal altentions and a tran'-poution tins 
rule 13 the same ns the last paragraph of sect C29 of the former Code The 
fiist portion of the rule refers to the accond, and the second portion rtfcrs to 
flic third, stage of the proceedings through which an application fot ft levtew 
imp pass (p) It lias been a question whether these words are tantamount to 
sajing “no second application for review shall he made," that is whether 
such ati apphcvtion is barred in all cases (C) As regards this, it is clear tl a 
if nn flppheition for remew is allowed at the second stage, then the order a low 
uig the nppJjcfltion cannot, as being an order made on an application for 
be Itself reviewed Similarly an order nude in tlic tlurd stage a 
tho admission of the application lor review and abor the case ® 
re heard, whether that order confirm altc or morse the decree song i 
roi lewod, w a new decree (7) There is here a decree or order as tl e 
be, passed or made upon a review, and this rule pro) ibits a lurt 
There remains a third case viz where tho application for review ^ 
at the first or second stage and the caae is m consegnence no ^ 

this case tho order itself rejecting the application lor ^ 

renewed But the question then arises whether a t grounds 

renew of the original order or decree may bo made o croutvl d 

Tor instance, docs the rejection of an application ba^e on , 

alleged error apparent on the face of the record prcclu o a bu ^ 

cition based on the ground of the discovery of new evicnc^ 


tl) Banco Madhubt Pakattur 20 tV B 
225 ( 1673 ) 

(2) Ciiund Moyeo t KaluKoomar, 6 W B 
IS (ISCd) 


\anian « 
nol 


IS C 4S! «S 
SUllian SO B 405 '*5' 

50 1’ »• 

^laopr 


^ ^ Wookerjeo t ^tfopr 

(■3)Soudam/neet AfahatabCbandBahadur, (1903), voyMs c-on Ino into Doss^e 

BJ B,P B 585 (IfiCG) n lur B B P I B 

(4) Joyfeislien » Ataoor Bohoman 6C 2* i Jlabat^b Cho 

(1S801 AldulBalamne 

(5) Sco as to tbo^o stages VadiW i 1® sC ICC "19 "" 

r..?chand SOB 36 atp 00(1005) lOI A lOOtlSSJJ 

6) Sep Gol mdv Ram Mondvl t 'Bholanalh 


rra^T^ScHKD RE\m^ 1379 

contcucled that tins rule does not co\er tlic ca^c because on the facts stated 
the second application is not for a review of the order made on an application 
for rcMCW nor is it for a teanew of a decree or order pa««ed or made on a 
reMOw On the other hand though the original order is directly attncl cd 
bj sucli a subsequent application the effect of the latter if successful is to 
grant the rcaicw whicli tliough on different ground* was prcMously refused 
It has been said (1) that the present provision was first imcrted in the Code 
of 1877 to meet the decision of the Full Bench in Nasiniddm Khan t Indro 
narajan Chowdhrj (2) that the Court raaj adroit a review even after a prior 
order rejecting it On tlic other hand the Calcutta High Court has lield (3) 
that though the order of rejection is final m the «cnse that it cannot be made* 
the direct subject of review the*e provn^ions do not prohibit the admission 
of a subsequent application for review of the original decree on a different 
ground from that whicli was tic ba«i3 of the prevaous application which was 
refused 

(1) ^aman i SUthan 20 13 -IS 19) (3) Gobuida Itim Mondal v Cholanath 

(1902) a c 4 Bom L. B 121 Dhalla ISO 432(1888) and (be case cited 

(2) B r R I BSr7(l<iG0) inlaalnolc 



ORDER XLVIII. 

Miscellaneous. 


] 1. (I) Every process issued imder this Code shall be 

Process to be served at Served fit the eiqiense of the party on 
expense of party issuing, -whose behalf it is issued, unless the Court 
otherwise directs 

(3) The court-fee chargeable for such service shall be faid 
Costs of service ^^thm a time to be fixed before the process 

IS issued. 

“Unless the Court otherwisedirects In the matter ofH 0 Studil(I) 
Rampini, J , said “ Tins provision of the Civil Procedure Code does 
not appear to me to give a Court any power to depart from the rules of the 
High Court on tlio subject of the levy of process fees, or to remit flio«o 
fees The section relates to thv payment of process fees b} the parties to a 
suit, and gives the Court, acting judicially, power to malcc an order, between 
party and party only, as to who should pay the process fees It does not ex 
pressly give power to remit the fees, or, what comes to the same thing to oi er 
that tlie process should be served free, or, in other words, at the 
Government, and in the present case we cannot, I think make sue ® ,, 
iinder sect 93, C P C , seeing that the Government is no party o ‘ 

Ghose, J , however, declined to express any opinion upon the qups ion 
ox not the Court has the power to relax in any case the proccs ee ^ ’ 
Rampini, J , himself pointed out that some Benches readily gran a 
of these rules 

Within a time to be fixed by the Court —If no time '«ervc(l 
IS no obligation to pay tlie court fee , and *re Pelj that 

on witnesses for non payment of the court fee, m 
the suit could not be dismissed for default of evidence (-) 

2 All orders, notices_ and of/icr 
Orders and notices 
how served * person 
for tbe service of summons 


noticea auu wnx,' vw— - - 

this Code to be given to or 

person shtill be served in the mmne p 


(1) 3 C W N 83 (189S) 

(2) Pursliatlec Lai t; UmbiJca Ptrsbad * 
B I E App 20 - c , 11 W R 200(18fD) 
and see Alohun Mundur i Brij Bhookon 9 
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Chartered High Couits 

1 Notice to produce documents, summonses to ^\Itucisc^^, 
Who may serve pro- und evcij other judicial process, issued in the 

cesses of High Court exercise of the original civil jurisdiction of the 
High Court, and of its matrimonial, testamentary and intestate 
jurisdictions, except summonses to defendants, ^Mlts of execution 
and notices to respondents may be served by the attorneys m the 
suits, or by persons employed by them, or by such othei persons 
as the High Couit, by any rule oi order, directs 

2 Notkinn m ihs schedule shall be deemed to limit or otho 
Saving in respect of tVlSC aJ^CCt aWJ TVlcS XU forCC at tkc 

Chartered High Courts meiit oj ths Codc JoT the ialxm 0 } emencc 
or the recording o/^«rfpmcjt(s anil orders bg a CJiaitered High Voiir 

High Courts —Tins rule, winch embodies sect 633 of the last ® j? 
powers the Court to determine whether the judgments should ^ 
or in Avriting, or according to au> mode which might appear to i 
interests of justice , and where rides have been made the rules an c 
(now 0 XLI r 31) applj (1) 

1 3 The following rules shall not apply ?2^niry 

(i) rule 10 and rule JJf, clauses (6) and (c), of Order T 
rule 3 of Order X ; 

(5) rule 2 of Order XVI , ^ j i, (on far as 

U rules 5, t;, 5, P, jJ, U. 13. U, 

relates to the mannei of ta^ng 6vi 

xvm , 

(J) rules 1 to 8 of Order XX ; and to t!ic 

U rule 7 of Order XXXIU {so far as lolates 

malting of a mcmorandtim) , High 

.-md rule SB of Order XLI shall not apply » 

Court in the exercise of its appellate jurisuio i • 

(1) SundarBibie Bisbci-hor Nalh, £> A 03(l6SC) 


ORBLR L 


Provincial Small Cause Courts 

1 The 'pronsions hereinafter specified shall not extend to 
Pninda/s aiiCauac Courts (xnistifuted Under the Proimcial Small 
Courts Cause Courts Act, 1SS7, or to Courts exercising 

the jurisdiction of a Court of Small Causes under that Act, that is 
to say — 

(а) so much of this schedule as relates to — 

(0 suits excepted from the cognizance of a Court of Small 
Causes or (he execution of decrees in such suits , 

(ti) the execution of decrees against immoiedblc property or 
the interest of a partner in partnership property , 

(ill) the settlement of issues , and 

(б) the folloioing rules and orders — 

Order IJ, r 1 (frame of suit) , 

Order X, i 3 (record of examination of parties) , 

Order X V, except so much of rule 4 as provides for the pro 
nouncement at once of judgment , 

Older XT in, rides 5 to (emdened) , 

Orders XLI to XLV (appeals) , 

Order XLVll, rules 3, 5, i , 7 (remew) , 

Order LI 



OKDEB LL 


Presidency Small Cause Courts. 

1. iSrtie as 'provided in rules ^2 and 23 oj Order V, rules J 
Presidency Smati Cause Olid * of Order ojicl ride 4 of Order 

XXVI, and hy the Presidency Small Cause 
Courts Act, this schedule shall not extend to any smi or 

proceeding in any Court of Small Causes established m the toms 
of Calcutta, Madras and Pombay, 



Appendices to the First Schedule : Forms. 


\PPKNDIX A 
rLC.VDl'fG'j 
(1) Tirus OP Surr*. 

TiiL CoLBT or 

A B (cKffi J«afnp/ioji ontZ PlatiUiff, 

aqatnH 

C D {add ducniUon ajul rtiulmu) . . . Defendant 

( 2 ) DEScmmoTt or Parties »' pjrticpumi Cases 
TL e Secretary of SUlo for ladn in Council 
Tbo AdTOcato General of 
Iho Collector of 
The State of 

The A B Company, limited, having ita registered ollice at 

A- B., » public officer of the C D Company 

A B. (add <fescrip/i<m and pc«i<fcn«), on behalf of himself and all other creditors of 
C D , lato of (add desenplton and residence) 

A B (add descr\jiUon and re^devee), on behalf of hini'clf and all other holders of 
_ debentures issued by tho Company, Limited 

Tlie Official Receiver 

\ B , a inuior (o/Wd<»cri/)<ipn ond reaidcBce) hyC D [or b\ the Court of ^urds], 
111-, next friend 



iJiL U)Dh OI tf\;r JBOClDUUE IJn'^rbuib! 

(3) :^03 1 _ 

, {add (Isicrtplmi and rest lence) a pcrnm of un^oujul mint] [orol ircal. mmd? 

}>y C D , hm ne\t Iricntl 

A U , a firm carrjmg on btisuic'>s in partncmlii]^ at 

A B {add ifcscrt/it/ow attd rf«i<?cKcc)» by Ins constilutoil attoiiitt} C V {add 
dcbCtixiiion an I reW«>jfe) 

A B (fl/W cfeJcn^/ion ontifcJitfence), Sbcbait of linkiir 
A B onrf rc'Mfwce), csocuforof C P,tleecft‘'cd 

A B (n / / diSCftplmi and re»<fencc)> beir of C D , deceased 


{J Dmints 
ho 1 

Mosey lent 

{TdU) 


I h t!io above u iDird f-latcs ns fp])oir3 — 

J On til tliy of 10 , ho lent tlio i]e£cntb«i 

rujiues ropayablo on tho day of 

5 tno defendaut b'ts not pxid tho same, pscopt 

day of 19 ' 

[J/lhs plainlif/elatins eximptionfiomaniflatna/hi/tdatwn say -j-J 

i Tba pJaiotjH Tias a minor [or msano] from tho o'^y 

d [facts s^f owinff teAen tAe cause o/actwjt aro>e a»dlAat fh 

6 Tho vilue of the subject m-iltor of tbo suA Sox U e T^rpos^ c-I jur)scJi«n>n 

» . . .1 r rupees 


tupec' on d* 


day of 


rupi-oa and /or tbo purpose of court fees is 
The plftintitf clauns rupees, mtb tnferest at 

da^ of 19 


pero 


Momey ovebeaio 
(Title ) 

J the above named plwntiff Bfatea as foUo^ Luyoiii 
1 On the day of 19 » the (oh of fne 

the defendant agreed to sell biro of sover at 


plauitiff was Ignorant u hen he made the payment 

4 The defendant has not repaid the flum »*> oicrpaw 

[As tn paras i and S <tfTotti^o hanlTteH}^ n 
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1 IIl-<T ScilBH 
(3\ No* 3 f. 

No 3 

(loODd bOID AT A 1 IXFD PltlCE AND DCLIVLiaO 

(T,lh ) 

1 /i , tlio abo\o named plvntilT.st-itfS as follows — 

1 On the day of 19 , f F Bold and delivered lo tho 

defmdant [one huiidroil barrels of flour, or the goods mentioned m the schedule hereto 
annexed, or siindrj goods]. 

2 The defendant promised to pay rupees for tho said goods on delivery 

[oronthc daj of , some day he/ore the plamttrasJiUd] 

3 He has not paid tho same 

I E F died on tho day of 19 Ily his last will he 

appointed his brother, tho plaintiff, his executor 

[/Is in paras 4 an IS of Form N o J ] 

7 Tho plamtilT as executor of £ F claitns {Relief elameJ\ 


No 4 

GoOJH SOLD AT A UEVSOSAULE P*1C5 AND DLItVEliLI 

{Tide.) 

A £, tho above named plaintiff, states as follows — 

1 Ou tho day of 19 , plaintiff sold and delivered to 

the defendant [sundry articles of house furniture], but no express agreement was made 
as to the pnee 

2 The goods wero reasonably worth rupees 

3 Tho defendant has not paid the money 

[As in paraj 4 an>l 5 of Fornt No /, aiul Relief e/ni»icJ ] 


No 5 

Goods miDe at Defe-ndints Ulqoest and not icclptid 
ITille ) 

A B , the above nainetl plamtiff, states as follows — 

1 On tho day of 19 £ F agreed with the plaintiff 


lAs in paras 4 and 5 of Form No 1, and Felitf cl iimcd ] 


No 0 

Dfficifsci cion \ Resile [Goods soij> \t AvctiosJ 

(T,tle ) 

I B , the aboie named plaintiff states os follows — 

1 On the day of 19 , the plamtiff | ut uji at auction 

sundry subject to the condition that all goods not j aid for and removed by ll o 
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First ScDED 
( 3 ),Noa 7-9 


purcliastr witbin [Jen daija\ niter the sale ^ould be re sold by auction on bis account, of 
■which condition the defendant had notice 

2 Tha defendant purchased [one crofe ofcroctery^ at the auction at the price of 

rupees 

3 The plaintiff was ready and ■willing to deliver the goods to the defendant on the 
date of tho sale and for [Jen days] after 

4. The defendant did not take away the goods pnrehased by him, norpaj for them 
within [Jen days] after the sale, nor afterwards 

6 On the day of 19 , the plaintiff re sold the [cwJc of 

crockery), on account of the defendant, by pubbe auction, for rupees 

G The expenses attendant upon such rc «a1e amounted to rupees 

7. The defendant has not paid the deficiencj thus anaing, amounting to 
rupees 

[/Is in paras 4 and 5 of Form No l,aniFehtfcl(i%wd) 


No 7 

St-RVICl 3 AT A REASOMABLT RaTI. 

{Tttk ) 

/I B , the aho\e named plaintiff. States ns foDow* •— 

Between the day of desims^and 

rnpeea. 

{Aa in paras 1 and S of Form No 1, and liiUefclaitnrd) 


SrpvtCES AND Matcbuls at a Reasonable Cost 

{r»JJe ) 

A R . the above named plamtiff, states as foUows 

1 On the day of 19 I’fntnishcd the' materials therefor, 

-1 house rknown as No , in ]• ^ made as to the am 

for the defendant, at his request, but no express agre« 

to be paid for such work and materials «,7¥.a«on8bly 

2 The work done and materials supplied were 

q The defendant has not paid the money claimed ) 

[As tn paras 4 and 5*of Form No U 


No 0 

U^E AND OCCOPITION 

{Title ) 

A B , the above named plaintiff, executor of the wd 
follows — 

1 That the defendant occupied the [house No • 
imsBion of the said ^ 1 , from the* 


jeefased, 

‘Street! 

I,. . iintd th® 



First ScncD 
( 3 ), Nos. 10-12 


Al’PEVmX A— I'LEXDINfiS 
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Oaj of 19 , anil no agreement was made as to 2 )aymcut for 

the ii«o of the s.aid premises 

2 That the use of the said premises for the said period wax rca«onabl> worth 

rupees. 

3 The defendant has not paid tho money 

[i4at» paras 4 andS o/torvt i] 

6 Tlio plaintiff os executor of A 1 claims IRelief claimed] 


No 10 

Oy AM Awabd 
(Tilfc ) 

A D , the above named plamtiff, states as follows — 

1 On the day of 19 , the plamtiff and defendant, having 

a difference between them concerning (a demand of the plaintiff for tho price of ten 
barrels of oil, which tho defendant refused to pay] agreed ui writing to submit the 
difference to tho arbitration of E F and O U , and the original document js annexed 
hereto 

2 On the day of 19 , the arbitrators amrded that tJic 

defendant should [pay the plaintiff nipecs] 

3 The defendant has not paid the money 

[ds m paras 4 and 5 of Form Ao 1, and Relief dame I ] 


No 11 

Ok a Foreion Jodcjitst 
(Title ) 

A D the above named plamtiff stites as follows — 

1 On the day of 19 at in the State 

[or Kingdom] of , the Court of that State [nr Kingdom] in a 

suit tberem pendmg between the plamtiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff rupees with interest from the «aid date 

2 The defendant bis not paid tJie money 

[Astnparas 4 andi of Form No I anl if(/»e/cfaimcrf ] 


No J2 

AoAIMST SimETY FOB PAYMENT OF RENT 
(TxiU ) 

A B , the above named plaintiff, states as foUowx — 

1 On the day of 19 F F hired from the plamtiff for 

the term of years the [bouse No , Street] at the annual rent 


the 


[Asinparai 4 and S of Form \o I and Relief claimed,} 
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a JIB coDb or CIVIL moohnuPE. 


Fuist Scaip 
(j), Nos. 13-/5 


yo J3 

Iliip^cir OF AoJtFeMEVT TO rDucn\,sc L\mv 
IT,I’,> 

A 7? , the aLo\ c named plaintiff, stales as /oUo^rs — 

1 On t)i<? <t%j of Jl> f the phmt//f /iocf (le/ea^ant cn/ereJ 

into an agreoincnf, and tlio original document is hereto annexed 

[Or, On the day ot 19 , tbo pHiatiff and delerdant 

RUifuallj agreed that the plamtUT should sell to the defendant and thit the defendant 
Rhowkl purchase from tljc plamtiO forlj liighns of land m the village of for 

rupeeo } 

2 On (ho daj of 19 , tho plaintiff, being then the absolute 

uuner of Iho property Jantl the samo hcuig free from all incnrabrsaces as wa^ made to 
appear to the defendant}, -tetidcred to the defendant a sufficient instrument of tranda 
of tlic fcamo for, uas ready and nilluig, and « still ready and mlling, and offered, to 
tiansfer the fiatnc to (be defendant hv a suflloieRt losfrumenfj on the pijment hy (he 
ifefendant of the sum agreed upon 

3 Tlio defendant has not pitd Iho money 

/■ ismparas IttnilSofSormHlp l.anlTichfJ ifeoini\\ 


No 14 

Not pelivebiko Goods sold 
(Title ) 

/ 7? rlio 'liwaac named plaintiff, elates aa follows — • 


rupees on delivery , - ^ , i^navtle 

2 On the fsaidj day the phmliff tvns ready and mllmg, Rad offereo, m i / 
defend “ i,., t-b/I 

S 

of the 2 

[ds in faroe 4 and 5 of Form !fo J, and lidiej aani'i j 


No 15 

Wnourppi. Diaanssan. 

{Title ) 

. • the capacity 

iho pLiiiie/ff 
"S (monthly! 
i -opon t!« 

service of the defendant and has over «nc© UI.U4, to ^ {r\c.ir whereof iiodefcndan 

tinuo in such service during the remaindw of the ea/u y . 

a.3 c, .0 . 

charged the plaintiff, and refuaed to permit to serve aa 
bi3 service’’ , ^ 7 

fjs la jianii 4 a>ul 5 of Form No f, and Rc »c/c ai 



/\rirNm\ a— ii».Anwfs 


irioi 


ilBST Scitbl* 

{3). ^0■. 16 1<5 

No 16 

Ure\cii or Cosnucr to sbrv-e 

(7. A) 

/I i? , tlio above namrd pIaiati0,E(i(<^s as follo^^s — 

1 On the day of 19 , tlio phmfiff ami defendant mutually 

agreed that (he jilaintifl should employ the defendant at an fannualj salary of 

riipee«, and that the defend int should servo tho plaintiff aa [nn artist] for tbo term 
of [one 3 car]. • 

2 Tlic plaintifl has alwaya been read} and arilLng to perform hw part of the agree 

ment [and on the da3 of 19 , offered so to do] 

3 Thodefendant [entered upon] the serviec of the plaint iff on tho above mentioned 

dav, but afterwards, on tho day of 10 , he refused to serve 

the plaintiff aa aforesaid 

' [ f A in paras 4 amt S of Form An J, anti Heltef clmmeil ] 


^0 17 

A(J^I^ST A Benurr roR DErccTUE \\oiiKMANsnir 
{TitU ) 

A D , the above named plamtiff, elates as follows 
1 On (he day of 10 • tbo plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed [Orttaitlhttenorofthe 
eonirael ] 

[2 Tho plaintiff duly performed nil the conditions of tho agreement on lus part ] 

3 TIio defendant [built the house referred to m tho ogreement in a bad and un 
workmanlike manner ] 

[At tn para< I ami S 0 / Form So I ami Fchef rhinird ] 


i\0 18 

On a Bono tor toe Fn>Ki.rrr or a CtEpK 
[TiUe ) 

A B, tho above named plaintiff states as follows — 

1 On the day of 19 the plaintiff took E I into Ins 

employment as a clcrl 

2 In consideration thereof on the day of 19 , the defen 

dant agreed with the plaintiff that xi E F should not faithfully perform his duties 
as a clerk to theplaintiff.orehouldfaiHoaccount to tho plaint iff for all monies evidences 
of debt or other property received bjliim lor the useol the plaintiff, the dclendant would 
pay to tho plamtiff whatever loss he might sustain by rca«on thereof not exceeding 

rupees 

[Or, 2 In consideration thereof, the defendant by Ins bond of tho same date bound 
‘ ‘ ’ * — ‘to the condition 

to the plaintiff 
f debt or other 
jintiff, the bond 


bUOIIIU 
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T/rn CODE or CIVIL rLOCEDURi:, 


l!lK3T Sciljn 

(3), No-* 19-21 


Ko 19 

Bvf Tf:*TANT AOAI^3T Ix&).DLorD, wrii Specut DiJure 
(Title ) 

Ad, tho above natned plaintiff, states as follows — 

1 Oq the day of 19 » , tho tlefendanf, a reps 

tcred instrument, let to tbo jdamfjiJ [the boose ^’^v , Ftrtet], fot tie 

term of , yeara, contracting mth the plsmtiff that he, the plaintiff, and h s 

legal representatives should rjoietly cnjo} possession thereof for the said term 

2 All conditions ivero fulfilled nnd all things happened iieces'iry to entitle tie 
plaintiff to maintain Ibis suit 

3 On the day of during the said term, D T , who was the 

lawful omacr of tho said bonsc, lawfully ovictcd the plaintiff therefrom, and still 
intiiholds the possession thereof from him. 

4 The plaintiff was thereby fprcventeil from continuing the business of a tailor 

at the aaid pHco, was compelled to erpend rupees m tnovmcr and lo«t the 

custom of 0 ft and I J by such removAf J 

f ianparOi 4 ami S of Form 7, and Rebe/rlawied'] 


No 20 

Ott A'l Aoi EESttNT Or InniMKin 
(Title ) 

A B > tho above named plaintiff, staiea as foUo'vs — 

' ' cf 


made upon him, on account of any indebtedness ol the hnn . 

2 The plaintiff duly potfottned all tho conditions of the agrrement h -Mjnit 

3 On the day of 19 , Ja )udgmcnt was tcco^red agajn’t 

the plaintiff and defendant by J? f , in the High Court of JudiMtiire - 

upon a debt due from the film to £ F , and on the day ot 

the plaintiff paid rupees [m satisfaction of the samej- 

4 The defendant has not paid the same to the plaintiff 

fds in prtrna 4 and 6 of Form No 7, end SehefeloMnid 1 


No 21 ^ 

Pboccvivq VropBETy by Tj vvr 
(ThU ) 

A ff , thoaboro named plaintiff, states as follow p,y^po of 


ueituurtiiL, *<aj ^ ,^„L at [dry 

2 The Dlamtifl was thereby induced to hcU laon ‘ 

. dehitffd) 

4 The defendant has not paid lor f ‘a ««<.awrg latu .letoralion- 

The plaintiff, m preparing ond.^hj^ang the gu'W'' ^ 
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ho 22 

FrauDOLLvn.^ pnocunisG CacDir to be gives to asotoeic Peesov 
(Ttlle ) 

A B , tbo above named plamtiil, states as follows — 

. 1 On the day of 19 , the defendant represented to the 


rupees (on months credit] 

3 The Said representations were false and were then known by the defendant to be 
«o, and were made by him with intent to deceive and defraud the plaintiff [or, to deceive 
and injure the plamtifl] 

4 £ F [did not paj for the said goods at the expiration of the credit aforesaid, or] 
has not paid for the said rice, and the plaintiff has wholly lost the same 

[Isinparaj 4 aitd S o/Fortn £0 J,anJ Belit/clatmeJ ] 


No 23 

Potirrcto THE Water toper the PEiLsrifTS LaJ^^ 

(Pi/fc) 

A IJ , the above turned plamtiO, elates as follows — 

1 ihe plaintiS is, and at all the times hereinafter mentioned was possessed of 
coitain land called and situate m , and of a well therein, and of 


and polluted the well and tho water therein and the springs and streams of water which 
flowed into tho well 

3 In con5e<]uoBce tho n ater la the well bccifflc impure and an£t for domestic and 
other necessary purposes, and the plaintiff and bis family are deprived of the use and 
benefit of the well and writer 

[^j in paras 4 and S 0 / 1 orm No I and /fche/efaiwed ] 


No 24 

CsiinyiNO o^ a Xoxioos ilivcFacroiiE 
(Ttth ) 

1 il , tho above named plamtiQ, states as follows — 

1 The plaintiff is, and at all tbo tunes hereinafter mentioned was, ]>ov~c&Hrd of 

certain lauds called , situate in 

2 Ever since the day of 19 , tho defendant ha^ wron^, 

fully caused to issue from certain smcitmg works carried ou b^ the defendant largo 
quantities of offensive aud uu» bolcsoine smoke and other vapours and noxious matter, 


4 U 
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nil coBL or CIVIL iiiociBuni 


linsrbcMip 
(3), ^o8 2i>-27 


4 >. 

might b 
from, an 

of the 1" wo Jo iiv. uimruibe ■BfuW hare bad 

[ Is in paras 4 an IS of Form No 1, and RthefclameJ ] 


No 25 

OpsTfiPcmo A Rionf or \SiY 

Wt) 

I Bttbo above named plftinftff, Btafes a? foUon-a ~ 

1 rbo pJainfjflf IS, and at the time ijereinaftep CJeaironed aaa possessed of [a brus e 

m the vjiage of J 

2 Hfl Mr\ «i •• "I * r~— oj r i 


J On tfio daj' oI JO , defendant nrongfuHy obstnicfed tbe 

eaid niy, sothat the plaintiff (.oufd notptss[at{lt rchidee or on foot orininy mannerj 
along tho way Jaml has over ainco wrongfaify obstnicted llie same} 

4 (S/aii fpcctal damage tf an j ) 

lisinpara^ 4 and C (/Font Na itandFclie/ffaimcd] 


No 20 

OBSrftDCTDfO A HicmuY 

(Title ) 

^ f' ’ f efcoM iu tf'® 

fellorertfir 
d great paiB 
rred etpense 

for medical attendance 

(As tn paras 4 and 5 of VorviNo. J, avl JtiUe/Nuimd') 


No 27 

Pivkbtwo a Water coprsb 

(Tuh ) 

1 ii , tlio above named /daiatiff «t des as /oile”"’ d luoil 

I 'XIjo pJamtiff w, «ntl at tbc luoe bexcioafter incjjfiuncd iva» i>osscssc 
situated on a fstreaenj fenown os the • m tbo village o 

2 By reason ofsucJi possession flip pi notiffirsscniitleel totl/oSo'i oH^j 

ivortmc the mdl. i>v cuUmR t^c 

1 On tbo day of , 

bant of the etrevn, vrongfiiUs rfiverted the wot^f tbereof fo 
the plmitifTs mill , _ a mrvte than 

'I By reason thereof the plaintiff has been tuiaHo to gru f ncLs 

per day whereas, before Uic «aid divernion of walw l e was A 
pt-rdii , ,, 

lAs>n:^ras -/ attlS rfiorf^ No l.md Wdo mall 



1 icsr fcciiEu 
( 3 ', ^o^ J8-30 


Al'l’KNDIV A— PLEMUSGS 


]y<J5 


OBSlIlDtllNCJ A KiQHT TO VSE WlTEI lOK IkKIOVIIOV 

{Ttlh ) 

A ^ , (he above iiamotlpl'imti/r, states follows — 

1 riamtiSis, and was at the time herwnaftcr mentioned, possessed of cerfaui lauds 
situate, etc , and entitled to take and use a portion of the water of a certain strcim for 
irrigating the said lands 

2 On tbo day of 19 , tlio defendant prevented tlio 

plamtifi from taking and using the said portion of the said water as aforesaid, Ly 
avTongfuUy obstructing and diverting the "aid stream 

[Ab in faraa 4 and 5 of Fonti No 1, an I litUef elaxmtd ] 


No 29 

IVJOitIti CAOSKD Hi Necucem.1 on v Uaiuioid 

{1 l/f' ) 

A D , the above mmed phmtiJT, states as follows 

1 On tbo diy of 19 , the dcfendmls wirt common 

earners of passengers by railway between and 

2 On that day the pUuvtlff was aplsscnger in one of the cairiAges of the defendants 
on tbo said railwai 

3 While he wos such passenger, at (or near tbo station of 

or between the statioua of and ] a collision occurred on the said 


lAsinfctras 4 and 5 of Font No l.and Jielit/tlaitnetl ] 
lOr thus —2 On that day tbo defendants by their servants so negligently and 


No 30 

I>JUltIES CAUSED DY NCQLIUbNT DltI\l^C• 

{Ttllc ) 

A 0 , the above named plamtiff states as follow s — 

I Ihoplamtill isa bbocmakcr, carrjing on business at ILc dtfmdaut 

IS 1 mi-rcbantof 



I39i 


Till tooji: or CIVIL 


rilOOLOUIij IJJisr heart 

( 3 )* •Nus 2o-2 


WLad 


No 25 

OfiSTHDCTiNo A Right ot Wav 
(Title) 

‘ rtF I. ; r t,on.d.a, possc..dolfa W 


^ On the 
saitl waj , pi'*> 
aionf* U 30 
4 (.Sa 


da^ 0 / 


' ’ public 
md lua 


(49 


’npan, 4 and S 0 / Fcm X„ l,ani ItrU,fcta,mi] 


No 26 

OBsrntrcnsQ * HianwAv 

1 rh ^ 

0“S « trrnck a„d ke.pad u;. earth .ad .tears as It. 

crfiie 

and Was prevented from afti-n/i i. 

for medical attendanee oaomesa for a long time, and incuritu e r^nse 

[/la in paras 4 and 5 of Forvi No J. awl ReUtfclaxmed ] 


No 27 

OiVi;RTn.G A Watrr codbse 
(Title ) 

j ri , ^ uamed jdainliff stiles aa folioMS — 

“ituatttl on a hereinafter mentioned wm* j osscsicd of a md) 

a [streamj fcnoivn as tiio ^ ,n <6© vif/aga of , district 

ivor L^n^ 'hfl^m^^ of KueL possession the plaintiff was entitled to tie flow of (lie stream for 

h^k’ hHLSeam, ,v,o„riS, 


'-"ter ran info 


per day 


.• u tviMoii ui nuiLi, ne mu iton lo gi 
lAstnparas -/ ai d o o/ZVit i iVo l.awl reh'/cluawd ) 


nets 

Nicl.'l 


<3 ^o‘! -8 30 


AULVm\ V — 


JJUo 


No 28 

OBSTnctTisa \ Jiionr to tst \Si \tei jok InniaiTiov 

(r.*) 

A /? , (Le nbOTC namoi] pIomtiiT, staUa as follona — 

1 Pl'iiQtif! 13 aod was at tho time heioioaftcr mentioned pos eased of ccrtaui 1 tiids 
situate etc , and entitled to tiko nod use a portion of tLcwntorof a certain stream for 
irrigating the said lands 

2 On the day of 19 , tl o defendant prevented tl o 

plaintiff from taking and using the said portion of the said water as aforesaid L} 
wrongfully obstructing and diverting the 'aid stream 

[/Is in paras 4 an I S of Form No 1 ani /fe/ir/efaimeif j 


No 29 

IvjouLs cau6Eu na NcGUGC^cI o\ \ Paiuioid 
(2i/fO 

I , the abore named pliintilT stitcs as follows 

1 On tlo diy of 10 the dofcnduils weiu coinmoii 

carriers of passengers by railnav between and 

2 On that day the plaint id was a passenger in one of tbe carnages of (bo dofeiidanls 
on tbo said railwav 

3 'niiile ho was such passenger at [or near tlio station of 

or between the stations of and ] a collision occurred on the ”aid 


[Ann paras 4 and 5 oj Font No I and lithe/ clan eJ] 

[Or llvs —2 On that day tbo defendants by (heir servants so neshgcntly an I 


No 39 

InJITBIES CAUSSD by NCUUuENT DbIVIMi 
{Txih ) 

A D tbc abo\o named plamtiff states &■> follows 
1 IhopUmtilf isa febuemakcr cairyingonbusmcss at 
IS a merebant of 


Ihcdifiiidaut 



loOO 


ujm coDB or emu pkocedurc 


Flfisf SOHED 
(i). Nos. 31-33 


profits 


[As tn paras 4 and S of Form N<> J, and Behtf claimed 1 


No 31 

Ton ]klAucioD9 pBOsncnxjpjT 

(Ttlle ) 

J £ , the above named plaintiff, states as follows — 

1 On tho daj' of 19 , fhe efefendant obtained a warrant 

of arrest from [a jrtgistfate of fie said cif or as ike ease matj ^e] on a charge 

1 and the plaintiff wns arrested ffiereoo, and unprisonej for 
fdajs, oT hours,, and gave bail m the-sum of rupees to obtain bi» rejeabej 

2 In 60 doing the defendant acted mabciously and without reasonable or prebabJe 
canse 

3 On the day of 19 , tlio Magistrate d«iai3«cd the 

complaint of the defendant and acquitted theplamtift 

4 Many persons whose names aro unlcDOtro to the plaiotiS Iieariiig of tbs arresb 
and suppQStiig the plaintiff to be a criminal, have ceased to do business with inn , 


complaint 

C^sinparoj 4 and 5 of Form No 1 , and Belief clauned] 


No 35 

ifovxASHrs WBOwortrtnY detaikbd 

(r««e) 

A /? , the above named plamtiB, slates as follows — 

! Oo tho d»y ot )!, 

showing a right to the possession^ the goods muitioBed in tb® scae 
[o! descriH the ffoodal, the estim ited value of which » , t., Attained 

i IVom that day until the commeDcement ot this suit the a 
the same from the plaintiff 

3 Before the commencement of the suit, to wjt on thft n.„ ,pfuqcd to deliver 

the plaintiff demanded the same from th® defendant, on 
[i4s tn para* 4 and $ of Form No 1 3 

cMm«t 


10 

them 


6 The plaintiff claims — 

(1) dehverv of the eaid goods, or 

(2) rupees compensation fw I'll® detention thereof 

The ffeieduk 


Aa vTuat 


No 3? 

\ 1 nvonrmKHj PosmTasiii SBAuarsitts 

(Tide) 

J f? tho above named plamtiff, states aa folfov s 


ivirJi jiOTicE 


71 forllicpuirose 

hat thv 
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2 Tho plaintifl was lieroby induced to sell and deliver toC I) , [one hundred boxes 

of tc^], the estimated value of which is rupees 

3 The said representations were false, and were then known bj C i) to be bo 
[or, at the tune of making tho said roprescntations,C Z> was insolvent, and knew himself 
to be bo] 

4 0 0 afterwards transferred the said goods to tho defendant B i without con 
sideration [or who had notice of the fabity of tho representation] 

[ds ta paras 4 and S of Form No 1 ] 

7 Tho plalntiQ claims — 

(1) deliverj of the said goods, or rupees, m ca'e delivery cannot 

be had , 

(2) rupees compensation for tho detention thereof 


No 31 

Resctssion or a Covtoact ov the Ground of SIiaTAKC 
{T,IU ) 

A B , the above named plaintiff states as follows — 

1 On the day of 10 the defendant represented to 

the plaintiff that a certain piece of ground belonging to the defendant situated at 


rupees as part of the purchase money 
4 That the said pieco of ground contained m fact only [five highas] 
[As in paras 4 and S of Form No 1 ] 

7 The plamtiff clauns— 

(I) rupees, with interest from tho day of 

10 . • 

(2^ that the said agreement be delivered up and cancelled 


No 35 

An iNJDNcnoN kestbaintvo Waste 
(Titfe ) 

A B , the above named plaintiff, states as follows — 


6 Tho plamtiff claims that tho defendant be restrained by injunction from com 
mittmg or permitting any further waste on the said premises 

[Pccantari/ comprnm/iwi may also be elarnifd ] 


No 36 

IMUNCTION BESTEAlXrVC IsCI«HNCT_ 

% IT, He ) 

f /?, tho nl>o>c named plamtiff. states as follows — 

1 riamtiff i«, and at all tho times hereinafter mentioned wa« t! e al;«olulp onnrr 
of [the house No , Street, Calftitta] 



130S 


TIlC CODR or civil, I’RQaEDURE FnwScMt, 

» ri l.r *3). Not 37-SO 

ofgroilMl m thoB3mc\(tr”t owoorSfo jilol 

*fend.nt mclod upon bo 

tfio bJooc- 
^ fr 
nan bctsn 


. 4aiulSo/nmlfi> 11 

raittmg T't'l^Stmg tarn ™ 


No 37 

PoBiio Nomiscr 
ITttU ) 

A ff, t&o above named ptamUff, states as foUo^raj— 

1 Tlio dc^dant has wrongly heaped up earth and BtODcs on a public road Vnff'Mi 

timi. ^ to obstruct the pas^ge cd the public aWg the 

the said tnongfu? a^t!^ toads, unless restrauied from so doing to continue and lopcat 

#>,« r? obtained the consent m ’«T;lmg ol the Advocate Gencrallor of 

1 1 t,oueotor or other officer appointed in this behalfj to the institution of this suit 
f^s in paras 4 and S of form iVi? J ] 

The plamtfff claims— 

(I I a de''taration that tho defendant is not entitled to obstruct the passage of 

fhn vB If r I t « > 


(21 


tlie earth and stones wrongfully bcapod up as a(ow«xi / 


Na 38. 

iNaUXCTION AGAI\^ TnB DlVTBSlOX Of A WllEC COTir.SE 


{Ttlk ) 

i /} , the above named plouitiH. 8tat*‘3 as follows 

J/t« »» FoTfi yo 2T J 

The pUintiff claims that tho defendant be resUvned by injunction from diverting 
tfio water as aforesaid 


No 39 

IlESTOp\TIOV OP ^ftlVCADtE pBOlEftTi THBEATBSltn VrtTTt "OuSTnVrTIOX AM) fOlt A'< 
IjfjTwenon 


(Tide) 

A C , the above named plainfiff.etafea as fobo"* "• 
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2 On tho day o( 1*) , ho dejKisited tho same for safe 

1 erping with tlie dcfcmlmt 

3 On the dij of 19 , lie demanded the sirac from tl c 

defendant and offered topay all reasonable charges for tho storage of tho same 

4 The defendant refuses to deliver the same to the plaintiff and threatens to conceal, 
dispose of, cut or mjuro tho same if required to deliver it up 

5 No pecuniary compensation would bo nn lulequato compensation to the plaintiff 
for the loss of the [paintmg] 

[da in pans 4 and S of Form Ao I ] 

S Tho plaintiff cUims — 

(1) that the defendant bo restrained by injunction from disposing of, mjiiring or 

concealing the said [paintingl . 

(2) that he be compelled to deliver tho same to tho plamtiff 


No 40 

iNTERPLEAIlEn. 

(Ti/fe ) 

A , the above named plauitiff states as follovra — 

1« Before the date of ilio claims bereinafler mentioned 0 H deposited vitb the 
plaintiff ^ducTtbe iht propertu] for Isqfe Ueptop) 

2 The defendant C D claims tho samo (under an alleged assignment thereof to 
litm from O II] 

3 The defendant E F al o cl urns the same (under nn order of 0 U transferring 
tho same to him] 


n Tho suit IS not brought by collusion with either of tho defendants 
( la tnpans 4 and 5 of Form Ao 2 ] 

9 Tho plaintiff claims — 

(1) that the dclendants bo restrained, by injunction, from takmg any pro 

cccdings against tho plaintiff in relation thereto 

(2) that they bo required to interplead together concerning their claims to the 

said property , 

1(3) that some peraon bo aulhorired to receive the said propertj pending sucli 
litigation ] 

(4) that upon dclivermg tho same to such fpersonl tho plaintiff be discharge I 
from all liability to cither of tbo defendants m re'atinn thereto 


Na 41 

AP'iiNisrrsTiov nv CnrorroR on urnau or iimsELF and all ornut ( peditoics. 

{TstU.) 

A If , the above named plaintiff, states os follows — 

IFF, late of was at the time of hu death and hts estate stiU is 

indebted to the plamtiff in the sum of [here \ntfrl voture of drll and Sfeunly, 

tf anvl 

2 F F died on or about the day of By bw last will, 

ditcd (ho diy of ho appomted C D his eseeutor [or devi ed 

hiscAtatcintnist etc ,ordiedmle«lAle aa the case tnajlr]. 

3 Tho wilhras proved by O /> (orlettertofoilminutration weregrantfd,etc ], 
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THE CODF OF CIVIL FROCEDORE 


rmST ScflEp 
( 3 ) Kos 42 43 


4 The dotcndaot has posMSscd himKl( <j( the motwble [Mit iimjoTtoHc, er tb« 
proceeda ot the immoTCeblo) piopcltj of C P , and has not paid the ptamlifi his delf 
[4a »tt paras 4 and S of Fom 0 1 3 

7 jilau)Jj0 chims that an account may be taken of the moTcable [and im 
laorcaolej jjropcytv of T F , deceased, and that the eamemav be adminisiered uodef 
the decree of the Court 


No 42 

itnirzyiSTRiTioN nr SpEcmo Ltoatei: 

{TUk) 

[4f{er Form No 4i iJivs ] — 

iOmtt paraip'aph 1 and eomtnf nee paragraph 2] E F, late of , died on or 

about the day of By fus fast wdl, dated Ihp day 

. be appojnted C D his executor, and bequeathed to the plsujljff iitrr 
«fa'c the spteijie iegae>/} 

For paraQiaph 4 sulnituie— 

T}ie defendant is m possession of the moreaWc property of F F and, amongst other 
tbuigs of the said [Arrc noffie Me euiyecto/t/ieepeeifu; ’’ 

jT/tr ty^ - 

Icred to dchrer to him theeud 


, died 


No 43 

ADStmtStUATlOt. DY PlCUSUBi LYGVTKZ 
{THU ) 

[Aikr Form Jio 41 rtw]— ^ 

tOmit paragraph 1 and suhelduit for paragrapK tho 

onor»tata, ■'•yo' . “y*"’ ft™Lttadt«ltopl.mt.H. 

day of , ho appointed C H Ins executor oo“ *^5 

legacy of rupees 

In paragraph 4 suisUU ie * legacy ’ for * debt ' 

Another Fonn 


E F , the above named plaintiff states a 


follows — 
day of 


By 


failure of lus issue as aforesaid ,, d'' 01 

2 The vritl proved by t! e ilefen Iwl on 1 
i t e plimtiff Ina not been married • 



FlSST SCHED 
( 3 ) t«OS 41 i") 
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3 The testator wfts at hwdcithcatitled to movcablcandimmoTcableproperfj tl 0 
dcfcndantentcrcd into the receipt 0 ! the rents of tbo unmoveablo property and got in the 
moveable property , he has sold some part of the immoveable property 
[As tn para^ 4 and S of Form No 1 1 
6 The phmtilT claims — 

(1) to have the moveable and immoveabto property ot A P administered in 
this Court, and for that purpose to have all proper directions given and 

accounts taken , 

(2) such f irtber or other relief as the nature of the case mav require 


liO 44 

Etfcdtion op Trusts 
(Tide ) 

4 B the above named plauitifF slates as follows — - 
I Ho 13 one of the trustees under an instrument of settlement bcarmg date on 
or about the day of made upon the marriage ol E F and 0 B 

the father and mother of the defendant [or an instrument of transfer of the estate and 
effects of F F for tlio benefit of C D the defendant and tl e other creditors of 

a A B has taken upon himself the burden of tbc said trust and is in possession 
of [or ofti c proceeds of] the moveable and immoveable property transferred bj tl esaid 
instnunent 

3 C D claims to be entitled to a beneficial interest under tl e instrument 
{A$ \n parai 4 and 5 of Form 2^0 J] 

d The plaintiff is desirous to account for alt the rents and profits of the said un 
moveable property (and the proceeds of tl e sale ol the said or of part of tl 0 said 


administration in the presence ol C D and such other persons so mtcrcste 1 as the 
Court may direct or that C D may show goo 1 cause to the contrnrj 

B — Whtrethtsuittshjahenrfctarj IhtjlaiMmajbemodtlUJ mvtatximutavdu 
on the platnt bj a Ugaltt ] 


^o 15 

Foreclosure op Sale 
(Ti/fe ) 

IB, tbc above named plaintiff states as follows — 
1 lie plaintiff IS mortgagee ol lands bclongmg to tl e defen lant 
*• The following are the particulars of tl o mortgage 
(n) (date) 


I 01 


thorllv ffe tran'frs or datJ 



U02 


Ifir (Obf or CIML PnOCnOUEE F/i»r6C!rn? 

( 3 ) Am -ta 47 


uf 


3 

6 


^ (^/i^‘<^r^ain{tf/t9moriffaffeetnpossesnon add) 

Phi' pliinitff took po'aession ol tho mortgaged property on tlio ifi} 

ind IS rcadj" to icroTint as mortgagee jn possession from that time 
[/la tn j aiaa I and S of Form No 1 1 

Iho plaintiff climis — 

U) p'*'JTticnfi, or in dcfunlt [sale or}foicclo9ure{andpo<SDssionJ, 
[}MtfreOfderSi,ruh6,ai^phes'} ' 

(2) in eisotljcproceedaof tlic Site are foofld tobemsufhciGat topaytheamounf 
fliiQ to tbe pHuitiff, then tlmt liberty be reseri ed to tbpp5amtjfi to apj’> 
for a decree for the balance 


No 4G 
{Title ) 

1 B , tho above UAraed plaintiff, states as follows — 

1 The plaintiCf is mortgagor of lands of which the defendant ii mortgapw 

2 Tim following nro tlio particulars of the mortage — 

la) Idatoj. 

(6) (0 amoa of mortgagor 'io<l roortgagee) , 

(cj (sum eecured) , 
iff) (rate o! interest) , 

' „(e tMly til Innsfiri or ifnoU w 


{If the defendant t s morlpa^ee «« posseesxon, add) 

3 The deftndant has taken possession [or bos le 
property 

Mo «?or„. i md S oJ J'" \ 

6 The plaintiff claims to redeem Ibo eoW property 
vexo 1 to buti [and to have possession thereof] 


No 47 

SprcIFlO PrRFOMlANOB (No II 
{Title) 

A B , the above named plamtiff. etS'te^ suroed by th<' 

dav of „ Trstbleptci^^^y 

ie sgrceinrnl 
^rfonn 


:uo hUil 
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No 48 

SirciFfc P^RFO^^f\^Cl (No 2) 

A B , tlio abo\ c mmctl plaintiff, sfatps as folloirs — 

1 On tho tlaj of 19 , tho plaintiff and defendant ciilercd 

into an agreomenf, m arnting and tho origins document is hereto annCTcd 

Tho defendant was absolutelj entitled to the immoveable property described in the 
agreement . 

2 On the day of 19 , tho pUintiil tendered 

rupees to the defendant, and demanded a transfer o^ the said property by a sufTiciont 
instrument 

3 On the day of 19 , the plaintifl again demanded such 

transfer [or the defendant refused to transfer the same to the plamtiff ] 

4 The defendant has not executed anj instrumrat of transfer 

6 The plaintiff is still rea Iv and willing to pav the purchase money of tho said 
property to the defendant 

[d« tn jwros J and 5 of Form No 1 ] 

8 The pUmtiff claims — 

(1) tint Uio defendant transfers the said properly to the plaintifl bv astifUcient 

I instrument [foUotnntj the Urmi of the aip-eemert] , 

(2) rupees compensation for withholding (he same 


No 49 
PArTVERSim 

(r»f/< ) 

4 B , the above named plaintifl state* as follows — > 

1 He ami C D, the defendant have been for years [or months] past 

carrying on business together under articles of partnership m writing [or under a deed, 
or under a verbal agreement] 

2 Several disputes and difference* have ari. on between f 1 e plamtiff and defendant 
as such partners whereby it has become impossible to carry on the business m partner 
ship with advantage to the partners [Or the defendant In* commitlrd th“ following 
breaches of the partnership articles 


[As tn para* J and o of form Ao I] 

*> The plamtiff claims — 

(1) dissolution of tho partnership , 

(2) that accounts bo taken , 

(3) tliat a receiver bo appointed 

[A’ B — In siitl* fur inn Ung up of any partnership, on il the elnim fur ffi»*o7ution , 
(7>i f insert a paragraph *falingthr facts of the partners} iplanng bren dis'ohed ] 
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THE CODE or CIVIL PROCEDURE 


IlEST SOHED 

(4). No 1 


Denial 


(4) WnETTB’f Statements 
Geneva defences 


Proust Tho defendant denies that he w a partner in Ihe defendant firm of 

The defendant denies that ho made the contract alleged or any contract 
with the plaintiff. 

The defendant denies that he contracted mth the plamtiff as alleged or 
at alL 

The defendant admits assets hot not the plamtiiTa claim 
The defendant denies that the plamtiff sold to him the goods mentioned 
m the plaint or any of them. 

Limitation The suit is barred by article or article of the first 

schedule to the Indian Limitation Act 10OS 
Jurisdiction, The Court has no junsdiction to hear the suit on the ground that {set 
forth the gronnds) 

On tho day of a diamond ring was delimed liy 

the defendant to and accepted by the plamtiff w discharge of tho allege 
cause of iction t 

Insolvency The defendant has been adjudged an insolvent , , , 

The plaintiff before tho institution of the suit was adjudged an in 

Minority i ' ' 

Payment , i 

into Court ■ | I ' 


Performance The perfornnnee of the promise alleged was remitted on the 

remitted (daU) 


The contract was rc^emded by agttemtnt between the p/aintiH an I 


Res judicata 
EstoppeL 


Ground of 
defence sub of 
sequent to 
institution 
of suit 


the estoppel) , , . , 

Since the institution of the suit that is o y 


{set out facts) 


day 


Defekct in Suits fop Goods sold and deiive 


for] 


6 I Except as to Rs 


.same as j- 


pjj-jrtnt 

(hv of 


8 Tlie defendant satisfied the claim 
day of 10 • 





linST SclIED 
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2 

DErrscL in Sons ok Uok»« 

1 Tbo bond li not the defendant s bond 

2 The defendant made payment to the plaintii! on the daj according to the 
condition of the bond 

o The defendant made payment to the plamtiS after tho day named and before 
salt of the principal and interest mentioned in the bond 


Ko 3 

•DErEi,ci- IN Suits on GuaSAMTELs 

1 The principal sstuded the clitttn by pajoaent before suit 

2 The defendant waa released by the jlamtiff giving time to tho pruicii>a] 
ilebtor in pursuarco of a binding agreement. 


No 4 


VsTtscr IN Ait\ Suit fob Debt 


1 As to Rs JOO of the money claused, the defendant is cuUtIcd to set oQ for goods 
sold and delivered by the defendant to the plamti/I 
Particulars are as folloa-s — 


l>s 


100?t January 25th 
« „ Februar) Ist 


ICO 

50 


lotal 200 


2 Vs to the n hole [or as to Its 
made tender before suit of F® 


partoflbemuiioy claimed] the dcfcndnit 
and b is paid the same into Court 


Ko 0 

DErE>CE i> Suits jok Imubie? CACsti* ni Neqih t,\r Dbimng 

I Tho defendant denies that the carnage mentioned in the plaint was the deftJi 
dant 8 carriage and that it was under the charge or control of tl 0 defendant s servants 


collision with It 

4 Jho defendant does not admit the statements contamwl in the third paragraj b 
of the plaint 


No 0 

Defence in aix hriT> rot Weoncs. 
I Jlenial of the foieral acts [or matters] coinplamed of 



J)00 


Tllh iOUL OI tiViL I'nou huv.l 


S’cati 

7.1) 


^o 7. 

Dt-rtNCL IN buiTS lor DfcrtNTJDS in CtOilO^ 

J. lit ne/t? not tho property of tbo plaiatiiT 
2 The goods were detained lor o lien lo ipfcich (he delend-int was entitled 
PirtjcuJars areas loltojrs. — 

ID07.Mar3rd To catriageot (he goods cbiniedlrozn Delhi loCa^catts — 
•15 maads at !?'« 2 per mannd . . . . Us 0 


No 8 

DEiiNCE IX St7ITS fOK l^rFIlINOEUEVT OF CoPVUtCHT 

1 The plamfdT i3 not (ho anlhor (assignee, tic ] 

2 TIio book was not registemt 

J The defendant did not mfnnge 


.No. y 

DEFINCE in bCITS FOR I*«Fr4t>e CMENT 01 AhIDE 

1 The trfldo tuark IS not (be ptamtifis 
J The alleged trido mark ts not a trade mirV. 
d The defendmt did not infirtngr 


No 10 

DilENOfcS IS Sens RELimo to .NP/slNOt** 

I The I'lamtdTti lights are not aucicut tor altes^d !«■ tnj 

2^ Ihe pUintiffa lisMs mil not l>o nulcrum mtrrfcml oilk !■' t'''' ’ 

*’”*''3°T1i 8 dctodMit domes tint le or )■» neirnnt- f"'' * “ 


jmw, hTs Leen gwilj of IsAes ot rthieli tic “3 lun*''" 

1S70 Plaintiff's mdi began (o work 
1871 riimtiff came into po«sc*sion 

ISSd First complaint . , , ...tt nU on the al'Oit? 

; . . w.t.eg W"'"*” 

;jtt t tfarnoffc 3 


No 11 

DepLNtn TO horr fop JoRtcutsou 


uitiJl (ij 


l,M, t/tf M 



1 1E?T 

(4\N.- i:-n 


\1’1'EN’UI\ A — rJ.K\l>lN(.S. 


J 107 


The suit is barred by nrliclt of the fiirt ^^lle<l^llo lo the Iiiduin 

Limitation Act, ItWS 

4 The following ^njunonts h»\o b«n maile, tiz — 

Ks 

(Insntilalf.) ... . 1000 

(Insert date) . . 50 O 


5 The plamtiff took possession on the of , jnd lias received 

the rents ever since. 

0 That plaintiff released the debt on the of 

7. 'Ihedefend.ant transferred all bi« interest to .A. B. bj ndocinnen*, dated 


No 12 

DEMKrE TO SoiT ron ItEDEurnoh 

1 The plaintiffs right to redeem is barred bv orficlo of the lir'.t 

schedule to the Indian Limitation Act, 1909. 

2 The plaintiff tnnsferred alluilcrcsl m the i»ro 3 >crtj toA ll 

3 Tho defendant, b^ a document dated flio day of fransftned 

all bia interest in the mortgage debt and property comprised in fho niurtgage to A B 

4. The defendant never took pos'cssion oftbeirortgigcdiwojierty, orrccenctl tlio 
rents thereof 

(I/lhe defc7tda>tl admits possession /or a timronly, he tJwdd slaU the hint, and deny 
possession beyond tehat he admits ) 


No 13 

UtfEKCE TO Suit 101 SrtciFJc i'EnioniiihcL 


9 (or) The ogreement is unfair , 

10 (or) The agreement was entered into bj mutake 

11 The following are particulars of (7), (8), (9), (10) (rr as the co'c rmjy U] 

12. The agreement wa« rescinded under Conditions of bale, ^o 11 (or by mutual 
agreement) 

(In eases tchcredainaycs are elutnud and the de/eada' Idtspalcsfiii hali'tlylo dun u jes 
he mast deny Ike ajre'menl or the alleged breaches, or »A«ie vkaUrer other ground < fdefinee 
he ifitenda lo rely on, e g (he Indian LtWit'Uwn Act, accord anl enlt^faeUon, rebate, 
fraud, etc ) 


NO 14 

Beilscl in .ADiiiNisn ition .niit b\ Pif-iNuri Le< irti 

1 \ U’a will coat lineal a charge of ikLl». hedied m'olieni . h wa', enlillul i.t 

1,1s death to some imiiun cable properU whub thed.Iindant told and uLith prodLC.-.! 

thomt.oniotl’-* , 

Mmdanl got m, »nd « Iml. |>roJo..J tLi »-t .om ol U- 
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TKE CODE OP CXVII, PEOCEDX7JIE 


PiBST BCEEP 

(4) ^os IS 16 


d 4Jjedefeadant made up fjwaceonjits and lent a copy thereof to the plamli5 on 

» and offered the plaintiff free access to the 
voucfiers io ven/y buc & accounts but he declined to avail hmseff of the defendants 
oner 

4 Tho defendant submits that the plaintiff oijgbt to pay the costs of this snit 


No 16 

PflOBATE OF Will if Solesjv rowt 

1 Tha Slid wiU and codicil of the deceased xvem not duly eseei ted according to the 
provisions of tho Indian buoecssion Act 1865 [or of the Hindu Wills tet IS'C] 

3 1 ♦ T. r^nH to have 

nence of 
n to tlo 

rTsinfl 


appointed the defendant sole executor thereof 

• (I) that the Court will pronounce against the said wiif and codicil profotujdcd 

<2) thaShe Couit^wS decree probate of the twH of tht> deceased dated ite 
Ist Tflnuary, 1873 m solemn form ollatr 


No 16 

P iRTicciJins (0 d r 5) 

* {Title of Suit ) ^ 

The following are tbo particulars of (Acre state Ue irtall^s «» 
lol icli parbcwlara Aaie been ordered) delivered pumuant to the on 
of 

(Here eel oul the par/iouJars ordered »*» paragraphs ifnectesarj ) 



APPENDIX B. 


PROCESS. 


To 


No 1. 

&DUMOVS Fou Disposai. OP Soir {O 6, it 1, 5 ) 
{Title ) 

[Aame, itescnption and place of reetJence ] 


has mstituted a 6Uit against }ou for .jou 

hereby Bummoned to appear in this Court m j^erson or by a pleader dul} instructed and 
able to answer all material questions relating to the suit, or nho shall be accompanied 
by soino person able to answer all such questions, on the day of 

19 , at o’clock in the noon, to answer the claim , and as the day fixed 

for jour appearance is appointed for the final disposal of thesmt, you must be prepared 
to nroduco on that daj all the witnesses upon w hoseoTidenc e md all the documents upon 
trhich joH intend to rclj m support of yourdefente 

Take notice that, in default of your appearanco on the day before mentioned the 
suit will be heard and determuied m your awnce 

Giscn under my hand and the seal of the Court, thw day of 

10 


Jvd{je 

Notice —I Should you apprehend your witnesses will not attend of their nun acconi, 
>ou can hare a summons from this Court to eompel the attendance of 
any witness, and the production of any document that you ha\e aright 
to call upon the witness to produce, on applying to the Court ond on 
depositing the necc<sary expenses 

2 If you admit the claim, you should pay the muiioy into Court together with 
the costs of the suit, to aaoid execution of the decree, which may be 
against y our jicrson or property, or both 


No 2 

bCMvoss FOi SrrrLtMtNT « i Isavis (O 5, rr I S ) 

{Title } 

'lo 

[^ame, dt*enplton and j lace ofreevto c» ] 

has instituted a suit against sou (or \ou arc 

hcreb\ sumnioiici! to appear in this Court in person, or by apleaderdulj lU'stnietcd.and 
able to nnswrr all material questions rclatug to the suit, or who shall le accompanied 
bi some person able to answer all such question' on the day of 

1') , nt 0 clock in the noon, to answer (ho clstm andiouote 

directed to prodiuc on that day all the do<iim(nt' upon which >on intend to relr in 
mpjiort of a our defenct 

Take iiotu-c that. Ill dcfiuU of \our a| ]« iraiHT on ll e <la% Uftn iiientured tie 
lilt will be heard ami dctermineil in your aUenre 

(liira under ri\ hard ard the seal of the Court, thi« Jji of 

lO 

Ju 

I \ 
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am. com oi civil pboclduue 


liE^i feutiai 
Afl.* 5-5 


Nonci:— 1 Siio.iUyouafprrfwndyoiirwitncase.wiIlnotatloDd o! tbca om urntd 
you cm nave a summons &uni this Court to compeJ tie ottendoncc of 
any witnessi and the jnuduction of any docuineui that yon have a right 
to call on the mtneas to ptoduco, oa applying to the Court and on 
depositing the ueces&nry ejpensev 

2 If y ou admit the claun, you ehoolcl pay the money mto Court together mth 
the costs of the auj^ to &vojd execution of the decree, 'Which may be 
against your person or property, or both 


‘'CMMCjhs lo AffJtJn iw ti,RSO\ (0 5, r J ) 

(J'tffe ) 

Jo 

[yn)rt«, deset tpltmi andpface of rmdtnet ] 

WiiEKivs has instituted i suit against you for 300 are 

Jiercbj eummoned fo appear jntiiMi Coiul in person on the Hpi^oI 

19 , at o'cJocIcin the noon, to answer the dami , and you a« 

duectej to produce on that 4*17 all the documeots upon which you intend to wly m 
support of your defence 

Tako notice that, m default of >our appearance on the day be/oie mentioned the 
fciijt iviil be he^trd and deteinimcd in your absence 

GiVEJf under my hand and the teal of the tovrt, Ihis day of 

dr fj 


No 4 

SmmoNS IN SuMJiani Suit ov Nroowjuii. IssmtisM 


(0 ol.r 2 ) 


(ride ) 

[Name, deacnpt'ow and p/(i« ofrtstdt'iM J ^ \ v 1 1? 

WnEr^a _ iM mstituW/ swl d^SociJ.!' 


J9 


JMJl 


No t> 

B> aniiEi Cu 

MOUCE 10 PnjlSON IVHO, THE COPHT CON SB>E» 3 . SUOPUl 

(0 l,t w> 

fiiiuy 


[Name, deem] (tW and]^ct 1 

IfUEHt-vs ut. a pfiiiuiffiii tbc aid 

whereas u ippears «eccs'>»rj that 30a abouJo w- 
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suit m order to enable the Court cfTcctaallj and completely to adjudicate upon and 
settle all the questions involved 

Take notice that you should on or before day of 19 

signify to this Court whether you consent to be so ndded 

Gm;v under ms hand and the seal of the Court, this daj of 

19 

Judge 


Ko G 

bUMMO'lS TO LtGAL HEI KE3ENTVT1VE OF 1 DtCEASEB DLFENDIST (0 22 r -1 ) 
[Tt'le ) 

To 

Where IS the plaintiff instituted a suit in tins Court on the 

day of 19 , against the defendant who has since deceased, 

and whereas the said pLiintiff has made an application to this Court alleging that }on 
arc the legal representatu c of the said deceased and de«mng that j ou bo made 

the defendant in his stead 

You arc hereby summoned toftttcndmtfaisCourt on the day of 

10 , at AM to defend the said suit and, in default of >our appearance on 

the da^ spcciiicd, the said suit will be heard and determined in your absence 

Givek under my hand and the seal of tho Court this dsj of 

10 

Jiulg 


Ko 7 

OUDER lOJll ilUSSJIfSSlON 01 'SUIIMOSS FORSli MCL IN Till Joi ISI ICHOV Oi \NOTIIEl 
Cool T (O 6 r 21 ) 

mile ) 

^ViiEREis It is stated tl at in tie above suit is at pre cut 

residing m It is ordered that a oiimmons returnable on tlio 

diy of 19 , bo forwarded to tie Court of for 

service on the siiJ ^ith a duplicate of tint l roccedii g 

The court fee of chargeable m respect to the sunmions has been realized 

in this Conrt m stamps 
Dated 19 

/udj 


No 6 


()l Ul 1 IDI ll W-Ml 1 IN i 1 Nl MMONJ, TO US '■LI V LU ON A 1 I ISUM I (<• r ) 
attic) 


To 

Tlic f?uj)crmtcndenl of tic Jail ut 

UvnER the provisions of Order \ rulc21 c f tl e (odo of Lnil Procedure, l‘*ris a 
RiiRiiiions in dupl cate IS hcpca ith f ra irdcd for wraice on tl e defendant *Lo 

i4 a j n oner m jmL kou are requested to cause a copv of tl e mkI summons 

to Ih serml Mjioii tl c sii I dof ndaiit and to ret uni tbeonsmil to tl is Court e gned bv 
ll e Ml 1 d fend lilt, «ith ft statement sf ecni s «i ! 1 1 rn-on 1 \ icu. 


Jtt Ij' 
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HioS C-11 


Ko 9 

Orbeu jor Tbahsmissiov of Simicoiis rro »e ssrvev 02 . a Pobuo Servakt oc 
SoLBXBR (0 6, tr 27, 28.) 

To <™‘'> 


rt * jwu Juu die letjuKiiieu to 
cause a copy ot tiie saw! Butamons to be served upon the said defendant and to retnin the 
original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you 

Judge 


Ko 10 

To ACcoMTANy RxxDRjr o> ScuMOKs OE amother Cocrt (0 5, r 23 ) 
{Tide) 

iteadproceedingfromthfl fornrarding forserviceon 

m Suit Ko of 19 of that Court 

JJead Serving OfTicor’s endorsemeot stating that iho and proof of tn 

abo'e h'lvmg been duly taken by me on the oath of and . , ’ 

ordered that the bo tatumed to the 1 copy of tha pie 

oeeding , , 

Judge 

■N'olc~tliii.tormTiiUlesrolicaW«toproPC«sotlieftti‘U’'“'“»“'^''* the «rvKC0tnl ich may haie toll 
effe tod In the « line wanner 


>lo U 

ATFIVAFIT of Psoctsis server to VCCOMPANY RETTON or A SoilllOVS OR NOfICS 

(0 6, r 1« ) 

(TUle) 

The Affidavit o£ son of ^ 

and say as follows — 

(2) On the day of »» , ^ Court, dUcd 

b\ the Court of in Sait Jfo 

the day of 19 for service on . ^ and I f=ervc(l the 

(3) The said was at the time peteoiially bnowi 

ES on the day of ' tendering a copy 

o clock m the noon at 

thereof to ~ and requiring ^ signature to the original , 

h) 

(i) 


(a) Hero state whether U c penonsrmJ signed otwfuaed to 

(b) Sigoature of process «prver 

(3) The sa ’ •norsonally knoii® to juo^ 

me to 

and I served 

ibout o clock iQ the ODOU ai ^ 

hereof to ^ and requiring signature to tlie onguid* , 

(a) 

. I tJ 

(n) HeiesUlo whelhfrtl or«isouicr\el«Sncd«Wl'S>-lW 

It) ‘“ig itnre nf njrict ,5 WVer 

or. 


iiiUu«l)0'e pK '""■0 
accompAR'ciI 

lie said » 

10 > at 

ihrinff a ^opj 



\< / 12'"l3 


vl’prNDiv pRocrss 
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(3) rbesiiJ nnd tlie-hon emw’uch hr ordinarily resides beingpersonfillj 

1 nown to me, T went to the said hou<ir, m and there on the day 

of 19 it about o clock in tho noon, I did not 

find the said 



(a) Enler lull) nnd exsetly the mt mer In nliKh the pfo«« *ec\e I with speclil reference to 
OrJer 5 rules 15 mil 17 

(b) Mgniture of process sener 


or, 

(3) One aecompaniwl mo to 

which he said wa*’ the house in 
did not find the said there 

(а) 

(б) 

la) Enter fully and exactly the msnner i > «1 ich the nroce* 
OrlerS rules 15 an 1 17 

(i) islffnatnre of rrwe's server 


and there pointed out to n 
wliicli ortlinanly resides 


rsed with areclal refere 


or. 

If avhsliluled serwee Aa* been onltred, stale faUt/a^d txacthi the manner in «Aic7i tie 
swmmows W03 aeried iMth apcetol yr/frenre toffce fettns nftl e onUrfar suhsfttjifed semce 

by tho said before roc this 

dn\ of 19 

Empowered under section 139 of flic Code of Civil Procedure 
to admiQ Liter the oath to deponents 


No 12 

Noticp To Defend \hT (0 9, r 9 ) 

(P./le ) 

To [Hame, rfwnpfioit and place of rtstdenee ] 

^\iiEREas tins day was fiTcd for the hearing of the above suit and a summons was 
i'>siied to you and thcphintid has appeared in this Court and \ou did not soappcir I iit 
from tho return of the Narir it haa Uen proved to the <alisfietion of the Court tbit the 
said suramons was sen ed on you but not m sulheicnt tune to enable a on to appear and 
answer on tho day hxed in the said summons , 

Notice is hcrobv given to you that the hearing of the suit is adjourned this day and 
that the day of 19 is now fixed for tho hearing of the same 

m default «f your appearance on the dav last mentioned the suit will bo heard aid 
determmed in your absence 

GivTiN under my band and the seal of th** Court IIils day of 

J') 

Ju Ij' 


No 13 

'ncmmons TO Witness. (O iG nr I .) 

{T,lle ) 
lo 

W iirni v** V our at ten Unee n rrtjoired lo 

<11 l>elialf of the m tho alow suit v»u are hen bv n-<]»nml ir-rs.nal \) 

lo appear I’ctore this Court on fie dav of 19 at oelKk 

m the forenoon and lo 1 ring with aou (er to send to ihii C, urt J 

\ sum « f n* . being your traveil ng and nil rr eij»-i »e* and f lUntmee 

jillovranee fw one dvv, is herewith sent If vun fad to it>nij li with tl is onler will out 



uu 


TirE coni, or con, fftocnnimE. 


rmsT ScffCii 
U-W 


laTpfnl excuse, you will be Bub^eet Jo the cottseqiietices pf bob aUendanve \a\d 6own yv 
njlp 12 oi Oj^er XVI tie Code of CitjI P^tM^ed«Ie 

Given under my hand and the seal of the Court, tbw day of J9 

/ifdye 


(21 If you are defamed beyond tbe day aforesaid, a gum of Re will be 

tendered to i on for each dny's atfendanco l^yond the day specified 


No 14 

pRQCLiMATION BEQWnZJfO imjWlAWcF OS‘WjTSS?,S {0 lG,r 10) 

{TtiU I 
To 

. ^ i iv r.m.'ev fKat (be 

and 
) and 

. Tins 

proclamation la tbeieforo, under nde 10 of Oclef i ol the «i v/ivu * 

lOOSjHluediefluinngtrlieatfCftdanceofthemtnessmtht^Couitonthe ' 

19 at o’clock m th© forenoon, end horn da% to d^v nwi 

fie 8/iafJ have leive to depart, and if the •witnesi fads t© attend oti the day 
ifowsaid he Trill be dealt ^ith according to law , . 

6t% BN under my Ji\nd and tbe seal of the Contt, tins “»7 

/v<fc< 


No 16 

PfiOCtAtUTKSN BEQttUimO ATXK"«I>ANCE ot \YrrN®S'» 

(fltfc) 


(0 lf!,f 10-? 


of 10 at o'tlocfe w th© i'‘V''rJ 

he shill liafO leavo to depart, and if tb© witivesa f^u® 
T.lott*said he will be dealt with acconfio^ to law . ,j - 
Grv-rN unclpr jnj hind and the eeii of tl»© roiirt, in' 
19 


Oft thtdiywid 
tfiy of 


To 


No 10 

Watrint or AtTicnstruT m pJtoprftTi Wx*nt «. 

(TitU ) 


(D 10 




«aicl witnca? to tbe T-»hie of aiul t© w 

iiutnlOTV tlipreof, n Jtljjn diV^ 

t.'M s nmlrr mj !>wl aud lh< ©f ll>^< o'"’* 


10 • 
Jv Ij'. 


<U» 
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No 17 

^Vum\^T OF Arrfst of Witness (0 IC r 10 ) 

[Tttk) 

To 

The Bailiff of the Court 

Whzrfas has been dulj served with a summons but has failed to 

attend [absconds and keeps out of the nay for the purpose of avoiding service of a 
summons] , You aro licrcbj ordered to arrest and bring the said before the 

Court 

You are further ordered to return this warrant on or before tlio day of 

19 with an endorsement certifying the day on and the manner m which it 
has been executed or the reason why it has not been executed 

Given under my hand and the seal of the Court, this day of 

19 

Jtidgt. 


To 


No 18 

OP COMMITTII. (0 10 r 10) 

(TttU ) 


to do , This IS to require jou to receive the said into jour custody in the 

civil prison and to ] reduce him before this Court at on the said day and on 

Ruchotherdaj orilajsasmaj bo hereafter ordered 

Gi\ EN under my hand and the teal of tho Court thi-« , day of 

10 

Jvdjt 

No 10 

1\ ipi ART OP Committal (<» ir r I**! 

To 

Tlie on cer u* charge of the 7 ill at 

WiiFRr IS , uho e attencl nno is rciyiiireil before this Loiirt in the aboie 

named case to giic evidence ^or to pemliice adoewment) has been arrested ard t eongt l 
licforo tlio Court in cii'todi , ami whereas owing to the abscnri of lie pliinlilT (or 
defendant) the said eanool give such eaiJencc (or proiliicc 'Uch iloeument) . 

and nhereas the Court has called upon tie said to piie ►ccunti for Ins 

appearince on the daa of 19 , at which ho has 

(ailed to do , This is to require sou to recciie the said into lonr cn*to<ly in 

tlie Civil prison and to produce him IWore tl is Court it on tie 

day of I'l 

(«I\ F\ miller nn hand an I the seal i f ll i <s nrt this ilay of 





APPENDIX C 


DISCOVERY, INSPECTION AND AD^nSSION 
. No 1 

Order b-or DPin’ERi of Imerrogatomes (0 11 r 1 ) 

In the Court of 

Civil Buit No of 19 

A. B Plainiijf, 

again%t 

0 D , E r and 0 H Defendants 

Upon hexrmg and upon reading the affidavit of filfd the 

day of 19 , jt IS ordered that the he at Iibcnj 

to deliver to the interrogatories ui writing, and that the said do 

answer the interrogatories as prescribed Order XI, mle 8, and that the eotfs of this 
application bo 


No 2 

Interrogatories (0 11, r 4) 

(Tide as in Ao 1, ewpm ) 

Intoriogatories on behalf of the above named ^ 

sxamuiatioQ of the above named [defendants E F end G a or pi i Jit 

1 Did not, etc 

2 Ha« not, etc 

etc, etc, ®tc ) tl 1 

^ht defendant E F ts required io ansiver the tnUrrogalones hun er 
(The defendant Q H is required to anaver the inleTTOtjatones n\m e 


No 3 

Answer to Interpooatoriks (0 11>^ 

(Title ao «i A’o 1. supra ) 

The answer of the ibove named defendant E i 1® the nitcirCp 
exaniuuation by the above named plamtiff jr I nwJvC an oath ned 

In answer to the said interrc^atorips, I, the above nonicf « 
say as follows — i Iv 

2 jEnlcu answers to intcrrogafories in paragraphs ntmilwred co ^ (J )( 

3 I object to answer the interrogatories iiuml»cre<? 

(state ground” ofohjectton'] 



rinsTsciiED a 1M‘I’NDI\ C — I>T‘'CO\rRY, IN'SPFCTTOV. VDMIS^^TON. 1117 
No'S 4-i * 

No 4 

Order for Affidutt as to Dociments (0 11, r 12 ) 

(Tif/f flj m A^o l,fvpra) 

Upon hearing It la ordered tliat the do within 


No 5 

Affid ^T iT AS TO DoerratEM? (O 11, r 13) 

(Ttlle as tn No 1. supra ) 

I, the abo\o nimed defend •ini C D , makoo'vtli and say ns follows- — 

1, I hare in my po«sc«sion or power the documents relating to the matters in 
question in this amt set forth in the first and second parts of the first schedule hereto 

2 I object to produce the said documents set forth in the second port of the first 
schedule hereto [state grounds of ohjec/ion] 

3 I have had, but have not now m mv po«<e«sion or power the documents relating 
to tho matters in question in this suit set forth in thc<ccond schedule hereto 

4 Thalnst mentioned documents were last m my possession or power on [slatevJmt 
an 1 U’hat has becomt of them, and in itAoic possession they now are] 

5 Acoordung to t)>o best oi knoiriedgo, information and Mml } haronot now, 
and nOTer hid, in my possession, custody or power, or in the pos«e««ion, custods or pon er 
of my pleader or agent, or in the po«scssion, custody or power of any other person on my 
behalf, any account, boot of account, roueber, receipt, letter, memorandum paper or 
writing, or ony copy of or extract from any such document or ariF other document whnt 
Bocrer, rehiing to the matters m question in (his suit or niiy of them, or wherein nny 
entry has been made relative to a*ich matters or any of them other than and except tho 
documents set forth m the said first and secoml schedules hereto 


\o C 

Ordfr to rnoDUCE DocrMrvrs for I^sfection (O n r ll ) 

(Ttlle as in No 1, supra ) 

Upon hcariug and upon reading (he afEdaMt u( filed the 

day of 19 ; It is ordered that (ho do at all sca-vonablc time«, 

on reasonablo notice, produce at , situate at , tho following 

documents, namely, , and that (bo be at liberty to inspect and 

jicruse the documents so produced, and to make notes of their contents. In the moan 
time it 13 onlered that all further proceeilinps be stayed and that the co'ts of this 
application be 


No 7 

Notice to rronrcE Docrsit-o^s. (O II r IC ) 

{Ttlle asm ^o 1, aupro.) 

lake notice that t he or df/jndaBl] requires you In produce for his inspect i< ii 

the following documents refem^ to m amar (plaint or written Flatrmcni or «fi <la\ it 
dated tho dav of 19 J. 

dorumrnis req'itrfj ] 

\ I Plrilerfrlle 

To Z , I'lcadcr for the 



AlTfiKDIX 0 

niSCOVFRY, INSPECTION- AND ADaUSSION 


No 1 


OnoER roR Deiw'brv or lin;EEuoaA.ToBtES (0 II, r 1 ) 


Ip the Court of 
Civil suit No 

^ B 


Plaintijf 

against 

0 t» , B r and G H VefmhnJ^ 

Upon hcoring tnd upon reidinp the affidavit d filfl (le 

. . , , It IS ordered that the ha st fitertp 

to dourer to the mlerrogatones m imting, and that tlie said do 

answer tho interrogatories os prescribed by Order XI. rale 8 and that tie costs of this 
ippheition he 


No 2 

■^RTcprooArcnat^ (0 n.r4) 

{TiUt as Ml Ao I, supra ) 

Interiogatones on behalf of the above uamcd l> 7 nin«i//or ihfoini IC D] for 'ht. 

examination of the above named (lA/endante E V mlG U or plaiiUJfl 

1 Did not, etc 

2 Ha'< not, etc 

®to , etc efc 

<^^/f^udant C P ta required to anstoetiKt mleTrofUonca jiMinierfd 3 

1.2’Ae </c/('7ida«/ (7 }J is required to an’nrer the talerrogotorits numbered J 


No 3 

Answer xo (htrrrooatobies (0 Il.r *’) 


{Title as tn ho UsvprO} 

The insivcr of the above named defendant E X to the micrrogatoncs for f"’ 
oxaniinalion the above namcil nlamtiff _ . , „ 

In answer to the said intenogatorics, I the above namcet T I > tnikc a» 

Bay as fnlfoirs ■ — 


2 jEbitcr inswcrfl to mtcrfogatoncs m yamgraphs mmibcrc/I cwifccniurly 

3 I object to answer the mtenmefttonos nuinborfd « n the yroun 1*1 n 

[•late ffroUndi <ifoljeei,on) 


AITFN’DIX C — ])T''CO\rRY, TNSPFCTTOV, \T)MIS'?ION. 1117 
No 4 

Ordpr for Apnn\>rf vs tpo Uocuue'its (0 11, r 12) 

{Ttlle as tn No I, supra) 

Upon licvrmg It is ordered thit the do within 

daj-8 from the date of tlii^ order, Answer on ROidavit stating whicli documents are or 
hape been m his possession or power relating to the matter in i\itcstion in tins suit and 
that the costs of this application be 


Kb C 

Affidwit as TO DoenmEaxs (O 11, r 13) 

(rif/eoamATo supra) 

I, the abo\o named defendant C D , raalco oath and say ns follows • — 

1. I have m my possession or power the documents relatmg to the matters in 
question in this suit set forth m the fiist and second parts of the first schedule hereto 

2 I object to produce the said documents set forth m the second part of the first 
schedule hereto [stale crowds of oljeetion) 

3 I have had, but have not now mmj possession or power the ilocumentsrclating 
to the matters in question m this suit set forth in the second sclicdulc hereto 

4 Tlio last mentioned documents were last m my possession or power on [slate when 
and vhat Sat 6«eow< of them, and »n whoH po*sci*ton the;/ now are] 

5 According to the best of my knowledge, information and belief I have not now, 


documents set forth m the said first and second «cbcd«le8 hsreto. 


Ko 0 

Oiinrr. to rnooccr PocxrsiKNTs for lasrECTioN (0 ll r 14 ) 

(Title at tn Xo I. supra ) 

. Upon hearing and upon reading the affidavit if lilid the 

day of 19 , It IS ordered that tho do at all Fcaponable tinie®, 

on reosonablo notice, prwluce at , situate at . tho following 

documents, namely, . and that tbo be at liberty to inspect and 

peruse the documenfa *o produced, and to niaLc notes of their contents. In the mean 
time it IS onlered that ^1 further procenJinps be stared and that the costs of tl is 
application bo 


XOTICE TO rPODUC* DociVtEVTS. (O 11 r 10) 

(Title as tn l,«vpra.} 

TiheiiutiCo that the [p’am/iJorrfr/'Brfaal] requires rou li> j rodues fori is inspect)* ti 
the following dociimenu referred to in srour (plsmt rr wnllcn Haien*mt <f aFidarit 
dated the dav of 10 ). 

[fVsrrifc ifoeiim'rli rrftfirfxf ] 

\ 1 ru, Iff ft Or 

Tv 7. riesiterforthe 
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Notice to ikspecit DocuMENTg fO 11, r 17 ) 

{Title Us tn No l,stipra) 

Tike notice that jou can inspect the documents mentioned in your notice of tbe 
day of 19 [eav^ the documeniB numbered «n 

notice) at Itnseri place of inspecitonj on STiizrsday neit, the instant, between 

the Iiours of 12 and 4 o’clock 

Or, that the [plaintiff or defendatit) objects to giving you inspection of documents 
mentioned in your notice of the day of 19 , on the ground 

thit Istale the ground) — 


No 9 

Notice to admit DocwiBifTS (0 12 t S) 

{Title as in No I, supra ) 

I *« * 4.1 „ vsi- r .1 ft r„r <W,»ndantl in this suit propose" to adduce in 


' ussihility of all socli 

Til. * * Irr 

[Neie tlnrrtie the ihcuments and specify as to eaui uvc 
acopf/] 


No 10 

Notice to ansiiT Facts (0 12, r 5) 
(Title as tn No 1, supnt ) 


I* 11 , “» 


41 o t fcmUntl"' 

hjsfroin 
nsfotl c 


2 That he died intestate. 

^ TJirtt N \ras Ins only la«/«f »on 
4 That 0 (lied on the 1st Apnl. 1800 
r; That O \ias never mamwl 
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No 11 

Admission or Tacts pobsuakt to Notice (0 12 r 5 ) 

[Tille at tn lio 1, supra) 


P , I * l« 1 I ’ f I* I «■ ' I* I ' » 

‘ ' I * i ' ■ ■■ 

’ 'I ' I ‘ ■ . , ' I 

E F , pleader fo' agent]jor defendant [or plainhjf] 
To G H pleader [or agent] for platnttff [or dejendaul] 


Facts adm tted 


QnallAcations or limititlons. If anr subject lo 
vlueb ther are aamitte 1 


3 

4 tuat u II i 

5 11 at 0 never mam <l 


3 Ilutnotihat he araahu only lawful soil 
•I Rut not that ho il eel on the lat April, IS'li' 


No 12 

NOTlCr TO PPODOCF (OESERAT FORM) (O 12 T 8) 

(Ti/featinAo I tujra) 

i ako notice tli tt you arc hereby required to produce and ohon to tl e Court at the 
first 1 earing of this fliut all hooka papers letters copieaoflettcraand other wntmga and 
documents in} our cuatoih poases«ion or power conlammgan} entrt memomndnm or 
nimute rehting to the matter* in question m tlin -.mt ami pnrlicularlt 

G II pleader (or ayenfl/or plaintijf for eUfevdanl} 
Pol 1 pUalcr\aTaqtU]roTdrfty 1nit\orfiaialtff] 



'Ippimoix B 

DECREES 


No I 

Decbfp ji, OfiiQiNAL feniT (0 20, rr G,7) 

me ) 


Claim for 

o{ “'3 *«' “»’> «. ae ,r«« 

ticcroed fJut ^ ifte defpadajJt, it IS ordricri and 

Jti/iffi 


Cosis ofSmt. 


PlAlntiV 


3 feiaoip for pliiint 

2 Do for power 

J Do for extifajts 

4 P/eader a fee oa E«. 

3 &abiisiti>aca {ov vitict oi 
^ Contmtisionei s fee 

” '^cr> jce of process 


Totsl. 



TW/pQ^ant 


Stamp for powr 
Do for petition 
( PJesder a fee 

Subsistence for witnesses 
Serriot. of process 

Commissi ncr's fee 


i^.‘. I, 


fofal 


No 2 

Sr'rfptB 3lOHB\ DfcCBEE (Section 34 ) 

Cl..„fo, 

This suit coming ©q this <fav for final <li*ipopal befoTO m 

f^T the plaintiff am * - iJ «{ 

do pay to tlio 

of the said sum and do nUo pav , J 

1{> '“y '^nd the goaf ofthe Cmwl Ihii dJjff 

Ji Ij' 
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Co'iaofiiuxt 


rialDtW j 


Defeudaot 




Rs. 

1 

a 

p 


Rs. 


p 

1 

Stamp for plaint 




Stamp for power 




2 

Do for power 




Do for petition 




3 

Do for exhibits 




Pkadei’s fee 1 




4 

Pleader’s fee on Rs. 




Snbsbterce for witneases 

1 1 

1 


6 

Subsistence for avitnes'cs 




Semco of process 




G 

Commissioner s fee 




Commissioner a fee 




7 

Service of process 









Total 

i 



lotal 

1 



pREtniiNABY Decree fob FoBECtosuia (0. 34, r C > 

(THU ) 

This 8uit coming on this day, etc , It is UereLy declared tbat tbo amount dno to tbe 
plaintiff on account oi principal, interest and costs calculated up to the dav 

o£ 10 , 13 Ra , and it js decreed as follows — 

(1) Tbat if the defendaut pajs into Court tbe amount so declared due on or boforo 

tbo said day ol 10 • tho plaintiff shall deljrer up to the defeii 

dant, or to such person as he appoints all documeuts in bis possession or pou or relating 
to the mortgaged property, and shall, il so required, retransfer the property to the 
defendantfreo from the mortgage and from all incumbrances created by the plamtiff or 
any person claiming under hun {Whero the plamtiff claims bv derived title add or bv 
lliosi UTidtr whom hs claims ] (Where the plaintiff is m possession add and shall pul the 
defindant %n possession of the property ] 

(2) That if such payment is not made on or before tbe said day of 

19 , tho defendant shall be debarred from all right to reileem the 

pronertt 

Schedule 

Description of the tnorlyayrd property 


No 4 

I’ll LTMiv Mil Decree roi Sau {O Jl,r 4 ) 

(THU ) 

Thii suit coming on this dai, etc , It isherebj declared Ibsl the amount due to the 
pUmtilTon account of principal, interest and costs calculated up to the day 

of 10 , is Rs. and that such amount shall caiTV interest at 

the Tvtc of V^r evnt per annum until realization and it i« decreed as 

follows 
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I cnsT *'Cii 


» ■« pos;e=s.on add mi tiall 

flic (he defendant in possession of the properlt/ ] 

(2) That if such payment » not made on or before tlio said daj of 


defendant 

(3) That if the net proceeds of thesale arc insufficient to paj such amount and such 
subsequent interest and costs in full, the plaintiff shall be at liberty to spplj for a 
personal decree lor the amount of (he balance 
Schedule 

Description of the morlfitiged. properl j 


No 6 

PBFl:,IJIIirAHi DkCBEE FOR ftEDEMfllON (0 34 r 7 ) 

(Title ) 

Thw suit coming on this ds}, etc , It is hereby declared that the amount due fo the 

defendant on account of principal, mterest and costs calculated up to the 
day of 10 , K Ra . 

«nrl f ia 1 qq WIOWS — , 


from the mortgage and from all incumbrances creaieq w> lav u*- 

claiming under him [ Wliece the defendant claims by derived title or y „ 

uhom he claims ] [Where the defendant is m possession add /’ U 

inpofsession oftheproverii/l , 

^ ^ A- r j ^ «« or before the said 


Schedule 

Description of the mortgaged propedj 


Decree for roiiECLOSURE —1 xhST MorTOAGCE r Secoio 

QAQOB— SncCESSlVB FEIIODS FOr I'FDKSrrTI»'‘ 


and that on the day of 

for interest the further sum of Bs 

declared that on tho day of i , r* 

firbC defendant on account of princjpaJ, interest mwico'*« * 

anditisdecretdasfollons — « j-ow / 

(1) ThatifthefiratdefendantpaasmtoCourttheBauIsum^ In 

Slid da^ of )9 {«) tho pUintiff .ball dein 1 

rorin-h<o 3) , ,, J viim t>Jn r Uf‘ 

(2) That indcfiult of tho (in.t defindaiit lajuig 
• I IV hr Hh ill be <lcb irrcd from all right to rwlecm thi projnrii 




Ilf 



Al-i'J IJ — DLUlbEs 




1 tl(Sl Slhli* 

\c.- 7.8 

(3) lhat mca'io of such foreclosure and if tlio second defendant itajs mlo Court tlic 
Slid sura of Rs y, on or before the da^ of !9 . (i>) the plaratiU 


second defendant raj's into Court the said stuns of Rs y und Rs z on or before the 
daj of 19 > (A) the first defendant shall deliaer up, etc (as 

m Form No 3) 

(6) That in default of tho second defendant paying the said sums on or before tbc 
said day he sliall be debarred from All right to redeem the property here the second 
defendant is in possession add ond sftollpiU tR« jirside/endont »>i pos'esstem of fhe properly ] 
fd) In*ert a dai «>ti In (ix nDnUia from tbe date of deerre 
(b) Inoert a dav irithln thiee months from the date nicniloiied in (a) 


No 7 

DrcriE lou Sall — First Moitoiqi-e t Second AIortcscle and iloiTotcon — 
One pepiod ron redemption 
{TtUe ) 

It IS licrebj declared that the imouot due to the plauitiiT on account of principal, 
interest and costs calculated up to the daj of ID is R* x 

and that on tho said day there witlbcductothc first defend rat on account of principil, 
interest and costs Re y j 

ond it IS decreed as follows — 

(1) That if the defendants orcitherof them pvj mto Court the said miui of I's x on 

or before tho said dtj of 19 , the pliratifl shall delirer up. 

etc (as m Form No 4) 

(2) That if pajanent of tho stid sum is not made on or before tho daj 


interest and costs as ftfore«aid , and that the balance if am be paid to the second 
defendant 

(3) That in ca«o tho defendanlsorcithcr of them shall j«»\ (he said sura of Rb a- ah 
afonsaid, lieortbea shall be at hbertj looppla to ihe Court th it the plaint ifTs mortgage 
maj bo kept abac for tho benefit of the pcrM>n m iking the said pajTncnt or othemuc as 
he or tlic) mas be adM<ed 

(4) Ihst if the net proceeds of thi sale an iiisuR iicnt to j a\ tl e s iid sum of Its. z 
and such stib'-cipiont mlcn-t and tO«ts m full the plaint iff shall lie at libertj to a{ ph 
for A jx'rsonal doirvo for the Bniount of the b dance 


No 8 

Dlii I u rx’i* i>ti.i. — Stci'ND Moi roacLE I hii st Mokk v< li ami Moetoiooi-- 
0>e iiRiOD roK RroeaimuN 

IT,U) 

(liisirt dccKrations of the amounts doe to the plamtid Its y and to the first defw 
d rat Rs. X m Form No 7 ] ' 

5 . ■ I • I>*a» into lourt the »jsl »un « f 

^ •. • !■' il- fir-t dr»n 'ut ,Lall 
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Tfli- com op crVIL PBOOEDTOE. 


PlJlST Scafp 

No !» 


(2) That if payment of thefiaKjsumisnotuiaae on or befoietbe dsjoi 

19 , fio first Jfi/eadsftt Bhslf bo at liberty to apply that the suit be 


<0 iha first defeadaot of the said sum of Rs. x and such suhsequent interest and costs 
as be afhjTod by the Omrt : secondly, m payment to the plamtiil of the said sum 
of Jta. y and such subsequent mtefest and costs as aforesaid • and that llie h^d^ncc, d 
any, be paid to the second defendant 

fSJ Tbot if the plamtiS shall pay tho said sum of R« * into Court on or before the 
day of 1& , the second defendant shaU be at liberty to pay 


Ko. 0. 

PiOseB rOR bAU.— SuJj mortgioeb ». AfORTOactE 

OS’ Tiic opioiyio jiomOAOfi nw? ^ srsMo 

' (T’d.'O 

[Insert declarationi of the amounts due to the pl^intifi to the firs i f 

dant Ra ♦/ as m Form No 7.] 


sh/. 

off 


iit?>«eriiieat mterest and costs as j»iou<» 



1 iRST Scm n 
No3 10-13 


VP1‘EXDI\ 1) — DFCRFl-'?. 


U25 


No 10 

Final Decrjf roR Fobsclostjee (0 34, r 3) 
(Tith ) 


made 

H la liercbj decreed as follows — 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem tho mortgaged property ect out and described in the schedule here 
unto annexed ptTicrc tho defendant is in possession add andehalljyul the flaivliff 
in pojsesjioa of the said properly ] 

Schedule 

Description of the morlgayed property 


No II 

PFCREE A0 4INST MOBTOAGOR PEBSOKAttV (0 34, r C ) 

{Title ) 

IVliereas the net proceeds of the sate held under tbe final decree for sale passed in 
this suit on tho da} of 10 , and now in Court to tho credit of 


No 12 

Dfcuee toe Uectiticatiov or Instrument 

(rufe ) 

It » herebj decLared that tbe , dated the daj of 

19 , docs not truh express the uilrntion of the parties to sml 

And it is decreed that tho said bo ratified bj 


\o 13 

DcCTEF to set aside a TH-SNsFEr IN rSACl) or CTEDITOES 
{TaU) 

It 18 hereba deelarol that the , dates! the day of 

19 , and mode l>etWTS-n and , u tdkI as aca^t the pliintiS 

anil all other the cmlitors if anr, of the defecdact. 
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TJIi: CODE or CIVIL PROCEDUEE 


riasThcuro 
Nos U 17 


No 14 

In-jukotion against Private Nuisance 


(Ttik) 

defendant , his agents. Servants and Trorkmen, be porpetuaUy 

lestramed frombiroiog. or cawungto be burnt, any bncke on the defendant s pfot of 
laaa marked B m the annexed plan, so as to occasion a nuisance to the plaujtifi as the 
owner or occupier of the dwollmg house and garden mentioned m tl e nJaint as bebnguig 
to 'ind being occupied by the plamtjff 


No 16 

Injunction against buiuuno hioheh man owj ievei.. 

(TtfU) 


or obstruct such of the plamti^ s windows lo hia said premises as are 'uicrnt lights 


No 16 


Injunction restiainino use of Pbivate Poad 


any purpose whatsoever 


(Plrfe ) 



bo perpefuaHy 

the 

, . , t carta, t-vTingea 

I "Ted p5an 


No 17 

PREUIBNARY DECREE IN AN ADallNISTBATIOV SUIT 


(Tide ) 

Tt IS ordered that the following accounts and uiqmnes be taken and made , tb 
to say — 

1 "tS im acTJunt be taken of what u, duo to thoplaintiff and aft other (ho credifow 

of the deceased » 

In sutta by legatees — . . , 

2 That an account be taken of the legacies given by the testator 6 wici 

nfainfiff H entiffed fo as next of km for one of tfienest-of kuij o i-rp(/i(( ff 

Ilf’ h 


asmi^ bo necessary wifi foltou omilfii^tJicfiratfonjiiil unro*' “ 
«s in a creditor 0 suit J 

4 An account of tlic funeral and featamcntai'i c*pensM 



rm^T 


\ITFKDI\ D— DECRFFS 
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5 An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of anj other person by hw order or for his use 

C An inquiry what part (if any) of tho moveable property of the deceased is 
outstanding and undisposed of 

7 And it IS farther ordered that the defendant do, on or before the dav 

of next, pav info Court all sums of money which shall be found to have come 

to his hands, or to the hands of any person by Lh order or for his u«e 

8 And that if the • shall find it necessary for carrying out the objects of 

the suit to sell any part of the moveable property of the deceased, that the 'ime be sold 
accordmgly, and the proceeds paid into Court 

9 And that Mr E F ho receiver in the suit (or proceeding), and recene and get in 

all outstanding debt® and outstanding moveable property of the deceased and pay the 
same into the hands of the • (and shall give security by bond for the duo 

performance of his duties to the amount of rupees) 

10 And it 13 further ordered that if the moveable property of the deceased he found 
insufficient for carry mg out the objects of the suit, then tho following furtl ermquines le 
made, and recounts taken, that is to say — 

(a) an mqniry what immoveable property the deceased was seized of or entitled to 
at tho tune of bis death . 

(Ip) an inquiry what aro tho incumbrances (if any) affecting (he imnioTeahle pro 
perty of the dcccftsccl or an\ part thereof 

(e) an account so far as possible, of what isdue to the scacralincumbranccr* and 
to include a statement of the priorities of such of the incumbrancers ns shnll 
consent to the sale hereinafter directed 

11 knd that tho immoacabto property of the dccea'cd, or so much thcreol os shall 
be necessary to make up the fund m C^urt snfiicient to carry out the object of the suit, 
be sold with the approbation of the Judge, free from incumbrsnccs (if ony) of such 
incumbrancers as siiall consent to the sale and subject to the incumbrances of such of 
them as shall not consent 

12 And It IS ordered that G If shall havetboconduct of tliceolcof the immoveable 

property, and shall prepare the eonditions and contracts of sale subject to the approval of 
the • and that in case anv doubt or difl e«lt\ shall arise the jiapcTS shall le 

submitted to the Judge to settle 

13 And it 14 further ordcreil that for the piirpo e of the inquiries hereinbefore 


that all oth< ractsordcred to bedone • ecompletetl Icforctlc day of , 

andthattlio • do certify ihexT^ult of the inquiries and (he accounts andthat 

all other acts onicnal ore completeil and haae Jusecrlificate m that behalf readi for the 
inspection of tho partu ■ on the d \\ of 

15 And, lastly it is onlcresl that this suit [ r proceeding] stand adjourned hr 
making final decree to the dia of 

[Such part onla of this ilecrre is to bo iisnl as is aj j heal le to tl e p irticiihr c jvo ] 


^o 16 

hiMi nirusr la an XnsiivisTRsTtoN «cit na a 1 cosTTf 
{Till ) 

I It IS oialertal t! at tl e def iilsiit «|n onorlsfort tie daa 

o( jvaa into C« urt tl e sum of I the liaUnce La tl e sanl certi i 

cate f »uii 1 to l>e <lue from the sti Id fet Is, t < n »ec» urt of lie e«l»te if , 

thetestator and al«o tl r sum of Its fwtntrre*! at tl e rate of I’« 

per cent J* r anni n from tie day of to tie dsi 

nf , am otn'inc together to If e sum of 1 « 
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THE COEE or cmii PEOCEOUEE 


I IRST SCHtO 
^03 Iff 20 


2 Let the * of the saad Court tax the costs of the plaintiff and defen 

dsnfc m this suit, and let the imomit q£ the said, coats, ’when, so taxed he paid out ot 
the said sum of Jts ordered to be paid into Court as aforesaid as follows — 

(а) The costs of the plaintiff to Mr , his attorney [or pleader] or, and 

the costs of the defendant to Mr , lus attorney [or pleader] 

(б) And (t/ any dehta ore due) -with the teaidiie of the said '*um of Es 

after payment of the ^aintiffs and defendant’s costs as aforesaid, let the 
sums, found to he omng to the serersl creditors mentioned in the 
schedule to the certificate, of the * together with subsequent 

interest on such of the debts as bear interest, be paid , and, after maling 
such piymcntB, let the aniotmt coming to the seyeral legatees mentioned in 
the schedule, together with subsequent interest (to be verified 

as aforesaid), be paid to them 

3 And il there should then be any residue, let the sme be paid to the residuat} 

legatee 


No 19 

pREnciTuiAnY Eicbee in an AniminsTRATioM sun nx aLxgatue, vraERx as rxrcuioE 

IS HELD PBKSONAIiY LUSt.B FOB TBE PAYilENT OP LEGACIES 

(TUle ) 

1 Xt IS declared that the defendant is personally liable to pay the legacy of T* 

bequeathed to the plamtiff, . , , 

2 And It IS ordered that an account be taken of what is clue for prmcipo 


weeks after Ibe 


mteieat on the said legacy , 

3 And it IS also ordered that the defendant do, within ii,A 

date oi tho oMtiSontB of tUe * pay to Iho plaiotdl fh» amomt of yhal 

* shall certify to be due for principal and interest, . .i. „/ ,n,t the 

4 And It 13 ordered that the defendant do p^y the plwnuS Uia w* * 
same to he taxed in case tite parties differ 


No 20 

Final Decree in an AnMUnsTRAnoN star si Next op E 
(Titfr ) 

1 Let the 

m this suit, and let the amonut o 


• ot tho said Court t»I tho costs o{ ‘j 

nonutof Iboooidulomtldscosts uheuBototeo oci r 


* and let the defendant retain for hrr own U'C out ot suen 
len taxed , „/ n. , after pay 

2 And it IS ordered that the rcsidoo of the Baid sum oi , applied bj 

mt of the pUintiff 8 and defendants costs as aforesaid w* poiu 
fendant as follows — , ^ nf llio said cost'’ bj Jhc 

(a) Let the defendant, within one week after the lexati itjsidtic to th^ 

* as aforesaid, pay one th^ share of th^^d 
plaintiffs A. B , and C D , his wife, m her right as the bb 
next of km of the said E F , the intestate tl e * 

{b) lopr the defendant retam for her own use one o ^ j j p , ihe 

residue, as the mother and one of the next of km oi 
intestate . on rod* b> 

(c) jVnd let the defendant, within one week after toe jj,p ^ii<I 

tho * as aforesaid, pay the the mul f- 

ri wduo to G H , as the brother and Ibe other nex 
the intestate 


Here Insert wme of proper omcer 



First Scuh; 
Nos 21, 22 


Al’PENDIX U— DLCRLES 
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No 21 

pRELIlIISAr\ DtCKtl. IR V SoiT FOR DlSSORTtflOM Ol PaRTNFI sRU AND THF 
TVKIMQ OF PaRTSIEKSHIT ACCOUNTS 

{Ttilt ) 

It IS declared that the proportiooate bharcs of the parties in the iiaitntTship are ns 
foUoas — 

It IS declared that this xiartnership shall stand dissolved [or shall be deemed to have 
been dissolved] as from the daj of , and it is ordered that the 

dissolution thereof as from that day be advertised in the Gazette, eft 

And it IS ordered that bo the receiver of the partnership estate and 

effects m this suit and do get in all the outstanding booL debts and claims of the partner 
ship 

And it IS ordered that tho follovuig accounts be taken i — 

1 An account of the credits, property and effects now belonging to the said 
partnership , 

2 An account of the debts and liabilities of the said partnership , 


tho preuueoa, and that the * may, on the application of any of the parties, 

fix a reserved bidding for all or any of the lots at such sale and that either of the parties 
IS <0 be at liberty to bid at the safe 

And It IS ordered that the above accounts be taken, and all the other acts required 
to be done be completed, before the dayol .andtbstthe * 

do certify the result of the accounts, and that all other acts are completed, and have his 
certificate m that behalf ready for the mspcctioD of the parties on the day of 

And, lastly, it u ordered that this suit stand adjourned for making a final deeree to 
the day of . 


No 22 

Pinal Decbel in a Suit for Dissolution or PAFTNEr-siiiP and the takino or 
PABTNERSDir AcCOCNTO 

(Pi* ) 

It IS ordered that the fund now m Court, amonnluig to the sum of Bs , 

lie apjibwl as follows — 

1 In pvyment of tho debts doe bv tb© partnership set forth m the certificate of 

tho * amouutrng in the whole to Its 

2 111 jtajTuent of the co<ts of all parties In this suit, amounting to Its 

[Ihcsc cofls be OfttTtainftl btfart tie dttrte u rfrotm tip] 

3 In pavmriit of (ho sum of Its to the plaintiff as hu share of th* 

imtner'liip a«sets, of tho sum of I’a. , being tho residue of the said sum of 

Us now in Court, to tho dchudant as his share of the partnor'hip assets, 

[Or, \nd that the remainder of the said sum of lla. bo paid to (he said 

plaintiff (or defendant] in part pavmeiit of the sum of P* certified to I* doe 

to him m respect of tho partnership aeconnt< ] 

4 \nil that tho defendant [or plamtxff] do on or I* fore ll e dat of 

pay to the plaintiff [or defendant] the sum of P* being tlie 

WUnco of the 6.aid sum of Pa doe to biai, which will then trrraia dat 


llr’V in>cft 
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IIIL CODL. Ol- (I\1L I'KOCEUUni 


1 IB*T'-aiH 
^.> 23 


Xo 2J 

Di-tittl:, 101. 1UC0%LU\ OP LlVO ANB MeSMI I’lOIiTS 

{Title ) 

It IS hereby decreed is folloirs — 

(1 ) Th it the defendant do put tho plamtiQ m possession of the propertj specified in 
the BchediUo hereunto annexed 

(2) That the defendant do pay to the pUmtifl the sum of Its widi 

interest thereon at the rate of per cent per annum to the date of realization 

oil iccoimt of mosno profits which have accrued cliio prior to the mstitution of tho suit 

Or 

(2) That aa inqmty he nude os to Iho amount of mesne profits which have iceroecl 
iluo prior to the institution of the suit. 

/i\ 'n j » *• -t t - c. / _ r* ‘ ‘ •'T 

of 

of 

Court] [the expiration of three years from the date of the decree] 

Schedule 



\PPENDIX E 


EXECUTION 
•* No 1 

Nonci TO SHOW CAlbE WIU A l*A\M**CT OI AdJCSTSIEVT tiHOULD WOT BE BECOBDEO 
VS CEBTiriED (O 21, r 2) 

{TtUe ) 

To 

WuEPBAS m execution of the decree m the above named suit Las 

appbed to thu Court that the earn of Ra. recoverable under the decree has 

should be recorded as certified, this » to give you notice that you arc to 
appear before this Court on the day of ID , to show cause 

why the aforesaid should not be record^ as certified. 

Gxtev under my hand and tbo seal of the Court, this day of 

!•> . 

J uJje 


No 2 

Precept (Section 4G) 

{TttU) 

Cpov beanng the decree bolder it u ordered that this precept bo sent to the Court 
Qf at under «ection 40 of the Code of Ci\d Procedure, 1008, 

with directicns to attach the property specified ut the annexed schednlt and to hold the 
same pending anj application which mav bemade bj the decree holder for execution of 
the decree 

Dated the day of 10 

JtiJy* 


No. 3. 

OroLP sori'C Deerxr r«>r Ixecctiox to s’scmtEi Cori-r (0 21, r fil 

(r./iv ) 

A\ II rr 1-13 the decn-c holJi r m the above suit !iv» apj !>rd to tLi» Court for a certifi 
cite to be eent to tl e Court of at for execution of th^ decree m 

tl e al>ove suit b\ the said Court, allcginj; that the jaJgmect-deltor re«»di*s cr La« 
propertv will ut tl e local liiiiits of the jun^ictio i of the said Ca urt, ard it is d'cmeal 
ii'ccvsAty an I projer to Stnd a ecrtifcalelo tlesailCiurt usdt-r Orv'er XXI, reV r 
the toaleof (.ivd I’rofcilure I'H'S »l v* 

OrJ*nJ 

Tbvt a eop\ of this eder le sent to wi b a ct pr c! tLe Ja^rre oral of 

anv oMcr which taw have I'ccti trade for exccuta. a of tfce sorre and a cert.fi'W'e of 
non satijfacticn. 

Dated the 


dav of 


19 
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'XUL CODL Ot tJ\lL I'KOUDUn 


1 IBST ‘■CTl 
^ . 23 


No J3 

Decull joi liLcoitn op Lwo asd Mes\i I’joFiTS 
(jPHle ) 

It u hereby decreet! as follows — 

(1) Tint the defendant do puttheplaintdlia possession of the property specified in 
tho Bchedvile hereunto annexed 

(2) That the defendant do pay to the plaintiff the sam of Es ^th 

interest tliercon at the rate of per cent per annum to the date of realization 

on rtccoant of mesne profits which have accrued due prior to the institution of the suit. 

Or 

(2) That ati inquaj be made astolhoamountofnicsuc profits which have accrued 

duo prior to the institution of the suit 

(3) That an infimrj wAs made as to the amount of mesne profits from the mstitutiou 
of the auit until fthe delivery of possession to the decree hoJderJ fthe relinquis en 
of possession bj the judgment debtor with notice to the decree holder thioug 
Court] ftho expiration of three 3 ears from the date of the decree] 

Scitdtde 



APPENDIX E 


EXECUTION. 


No 1 

Noxict TO snow CAVSE WK\ \ 1 ‘v\ME\T Ol \dJOS>TSII.VT 'HOOLD not be PECOnDED 
\s cEKTiriEi> <0 21, r 2) 

To 

Whereas in oxccutioii of tUo dccrco m (ho tborc lunird <iuit lias 

applied to this Court that the sum of Ra. rccoTcrable under tlio decree has 

boenjj^l^ and should bo recorded as certified, this is to girejou notice that jou are to 
appear before this Court on the day of 10 • to shoa cau'c 

why the aforesaid should not bo leeordeil as certified 

Gives under my hand and tho seal of the Court, this day of 

19 

J itdgt. 

No 2 

pRicniT (Section 40 ) 

(T*lU ) 

Upok hoarmg the decree holder it Is onlcred that tins j>nceiit 1 o sent to the Court 
of at under section 40 of the Code of Ci\d Procedure, lOOS, 

with directions to attach tho proiK-tty specified in Ifio annexed scheduk and to hold the 
same pending an^ application which mavbomadobj the deereo holder for execution of 
the decree 

f>chcJule 

Dated the div of 10 

J tiJ/jf 

No 3 

OrDin SEM’iso l)n.iin i»u 1,\»cittuis to wotiiei Cm it (O 21, r 0 1 

(r.//e ) 


iii’vo'-'irj and proper to siiid a wrlihcile to the and Court utuh r (>rilcr NX I, rnlo f, i f 
the ( ode of Cn il I'rocciliire, JPOS it w 

OrJ,rtt 

’lhat a cop\ of this onh r le muI to nithaeoii of tho d'vree nnd of 

anj ontcr wliu h maj ln\e Ih-cii tnide for exccutKm of the same and a cert if rate of 
non Ritufictinn 

Dated the da\ of 19 . 

Judgf 
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ill! couL 01 cnn ipocldupe 


liR-srSctE 
Nus 4 C 


No 4 

CCBflWOVTE or KOi SATJJ.JACT10K Of DfUilt (0 21, T G) 

(rule ) 

Certified Ibat no (1) satuf iciioii of tbe decree of this Court in Suit Iso 
of 1 0 , a copj which la hereunto attached, has been obtauied by execution within tie 

jurisdiction of this Court 

Dated the daj of J9 

J lye 

(IJ Jfpntbl Mriteo t no j fs( (elowliteile 1 

No 5 

CBPTzriOATE OP ExECtmo'; OF DecESC THA w ars KEEP TO AHOTHER CornT 


(0 21, r 6) 
frtrfc.) 



Stgjmture of Muharttr fn ^arge 



1 IK'-T "'Clin 
No G 


\1 1*FM)I\ 1 - — l\^ClTTIO^ 


1 i.n 


ho G 


AiiLicvTioN roll ExtoimoN o> I»ici«i4. {(► 21 r II ) 

111 tht Court of 

I , decree holder, bcrchj ftpply for ctccuIiod of Dio decree liertm hclow 

set forth — 



III I 

of tie 


>1 III tl a u' iaUn o 
,o rt {< ri-iuire<l 


10 


[When atUehment and talo 
of moveoblo j roperty w 
sought } 

I pray (lat tbo total amount 
of Its [together with 
interest ontbo pnncipatsuni 
up to Unto of payment] an I 
the costs of taking out this 
execution ho rcalued by 
attachment and lalo of 
defendant s reoveable pro 
perty os ]>cr annexed hit 
and paid to mo 

[tVhen attachment and salo 
of unmovcablo property Is 
sought ] 

I pray that the total amount 
of Rs [together seith 
mterest on tho principal sum 
up to dato of payment] and 
the costs of taking out this 
1 execution be realized \jy 
I the attachment anl salo 
I of defendants immoreallo 
1 property specified at tho 
] foot of thu appLcation and 
paid to me 


I declare that vhat is stated herein is true to the best of my knowledge 

and belief 

Signed , DcCTtt holdtr 

Dated tho day of ID 

[When atlachincut and aalc of immoveable ptopertv is sought ] 

Dr»eri/»ficm anl Sptetfea.*ont<f Projxrij 

~ ■ ■ situated in the 

villa " ■ " * 

" « ■ • , lOrth bi pniatc 

ano an t J s liou« 
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'liiu c'oiiE or omi. rrocEDunL. 


i'WST 6cutu 
Xos 7-5) 


I declare that whftt h stated in the jibore dc-mption fnie fo t&e best 

of iny knowledge and belief, and so far as I haro been able to ascertain tho interest of Ik 
defendant in tho property therein specified. 

Signed > I^etree holder 


No 7. 

NoTicr TO suow Causi. wny UrEcimoh snopio not issue (0 21. r 22 J 
(Title.) 

To 

WHEBEAS c . x- of 

has raado application to this Court for execution of decree in Suit ISo 

19 , on tho affegation that tho sud decree has been transfermi 

by assjgnnient, this i<» to gi»o jou notice (bat you arc to appear before tins a 
on tbo day of la , to «lio-i oa>«» »’lir 

should not be granted i „f,f 

Given under ray hand and the boiI of (he Court, this 

’ JiiJgc 


IVuUUNT 01 ATTAWIMEKT OF BfOVEABLE TrOrEKTr JA ETLCtJTIOV OF A X’ 
ronMONEV. (O21.r30) 

(Tule.) 

To 


The Badi0 of the Court 
Wheeeas 

day of 19 . 

Decree 



Priacipal 

Interest 

Costs 



Costs o! execution 
Further interest 



Total 

1 

L__ 


asnotedintaeuiAiguo ^ 

r.d TwA?«comm,odl»»t.««•'’■ 


lifts not bf*n 


loiioy uo--' ■ stall pa> 10.00 

the said together with 


You arc further coiumandcd lo letnm hicli and manner w " hi ^ 

of 19 , with on endorsement certifying the « V 

his been executed, or why it Iws not heco ««««' . d ly ol 

Given under ray hand and t)ie seal of tho » 


Seiedule 


. ,, WW.'O.I. 

IVairanT lor. Soizoac or 

(ritfe ) 

Tho Budjr of th. Court .KOKO of Ihr 0 ^ 

WHCrEAS J 10 f 

, to deliver to the plamtitl tho moveible jirt-I'ertv (< 


To 


of 10 





1 II '>T Sail i: 
^ 0 •« 10-12 


W 1*LNDI\ h 1 \1 lUIION 


1-135 


the mowablo iirojiertj) sixiilioU m tho odiedulo iKniiiito uimoscJ, Mid wherens the 
said property (or share) h%s not been dcliTCted , 

Those arc to command )ou to scire tho sud move iblo projicrti {or a 
share ol the eaid moveable proportj ;ai»d to deliver it to the plaintiff or to such person os 
he may appoint in his behalf 

Gitbv under my hand and the seal of tho Court, this day of 

19 


SchtduU. 


Judge 


Ko 10 

NoTICb TO bTVTr OdJLCTIONS to OrVIT 0» DoclMlST (0 21, r J1 } 

{Tute 1 
To 

TaKE notice that on the da) of 19 < the 

decree holder in the above suit presented an application to this Court that the Court may 
csccuteon jour behalf a dcctl of , whereof a draft is hereunto annexed, of the 

uimoveahlc property specificil hereunder, and that tho day of 

19 IS appomted for the hearing of tho said applicat ion , and that j ou arc at liberty to 

appear on the said daj and to state lo writing any objections to the said draft. 
titicr%pt%on of Pnptft'f 

GrvxN under ray hand and the seal of tho Coo'*, this day of 

Judge 


No n 

WaI nAMT TO THE Bailiip TO Cl\l POSSLSSIOV OP Lani>, >tc (0 21, r 35 ) 


{Title ) 
lo 

The Bailiff of the Court 

Whereas the undernieutioncd proper!) m the oecupinc) of 
has been decreed to , the plaintiff m this suit You are herebj 

directed to put the said m possession of the same, and jou are 

hereb) authorized to remov c anj jierson bound by the decree who may refuse to vacate 
the same 

Given under my hand and the seal of the Court, this day of 


Schedule 




No 12 

■\OTICl TO SHOW CVCSI Will \\ M KSNT OF ArIU ST SIIOUI H bOT JSSU! (O 21, T 37 ) 

(7if7e) 

lo 

Will 111 vs has made 

ipphcatior to this Court fur ext cut urn of deem in suit N > of It) . b) arrest and 

iinpnsonmcnl of voiir person, > on arc herd j rcf|uind to ajijunr before this Court on the 
da\ of 111 , to Khow cause ah) )ou oliould not be committed 

to the civil prison in t xccuti in of the said decree 

Giv LN under mj hand and the seal of the Court, this day of 

19 





^SOCFDUJ 


fODt o, 
‘Icelireffiv -* ^ 


, Decree 7 £7i7f r 


To (y ™ ^IIE (0 21 I 2 > ) 

tVlfflEEAS 

'*“ »Ppl»-.l.oa <o c™„ , 

1‘y MsiganiMt tb,sV! ° “."'S^MII “ ®''‘‘ of 

-- - s £ : 

W IWUIiT OP Atta„„... **“ " 

(ru?«) 

10 y 


‘tue ij, 
''^HEnSis 

day of 

Decree 

ftiacipai 

interest 

Costs 

-furtftcr infemt 
Total 


~~f 


1 

Pdin Thesearotocoiiimjuu>L.u (i 
too movea^fle property of tie sa d 

■>9 Ect forth in the schedi le hc’i'uoto 
imioEcd or whioh Rhall bo pointed out to 
\ ou 1)3 U e Slid and un( ss 

(liosiid eiiallpaj lojoutlje 

sanlaumof Jta together tv tb 

i?9 , Iho costa of this attach 

meat to hold the same until furt/ieronfer# 


Oms „„*r mj, ^ 


ifchcH le. 


i]a} 
;n n 1 jci it 


J fjc 


'livt'i, oi hii,i,rnc MovEdBtr Pi opj; ti iiJtfjfM j\ 

(0 21, r 31 J 

■^o (HilU) 

WarS',®-"'*” •'» Court 

“J' tl 0 Raa oricml 1*3 iJecwe of 1 ))H Co irt pRV*ea 

to deliver II I Suit No 

“ PlumliB the raoToidc jtopTH for 1 . *'"* « 



\II'LNDI\ 1- 
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Sent i> 
10-12 


the mo^eAblc proper! j) sjw iilietl m tlio sdirdulc litrcuiito mticTCcl, ind whereas the 
said property (or share) has not been delivered , 

These are to cominand you to seuc tho said moveable j rojjcrt^ (or a 
share of theeaid moveable property j and to deliver it to the plain till or to such person a-s 
be may appoint m his behalf 

Gitev under my hand and the seal of tho Court, this day of 

19 


SchrduU4 


Judge 


Ko 10 

Noticl to 3t\te Objections to dbvft o» Ducu'iint (0 21, r 34) 

(TiUe \ 

To 

lAKE notice that on the daj of 19 . the 

decree holder in the above suit presented anapplication to this Court that the Court may 
execute on your behalf a deed of , whereof a draft i? hereunto annexed, of the 

luinioveahle property speciCed hereunder, and that tho day of 

19 13 appointed for the hearmg of the said application , and that vou are at liberty to 

appear on the said day and to state m writing any objections to the said draft 
Descrtpluyn of Properly 

Gntv under my hand and the seal of the Court this day of 

19 

JtiJge 


No 11 


IVaurvKT TO the Bailuf to give Possession or Liho etc (0 21, r 36 ) 


(r«tf< ) 

To 

Tiie Bailifi of the Court 

Whereas the undermentioned propertj in the occupancj of 
has been decreed to , the pUintil! in this suit \ou ate Iiercb^ 

directed to put the said in possession of the same, and jou are 

hercbj authorized to remov e »n> iierson bound by the decree who may refuse to vacate 
the same 

Given under ray band and the seal of the Court, tins day of 

19 

Schedule 


Judge. 


No 12 

I\OTict TO snow cvusi wiiv VRHANT OP AnrrsT siioui n not istue (0 21, r 37 ) 
{Title ) 
io 

iitur 13 has made 

ipplicatior to tins Court fur cxicution of decree in suit No c f 19 , bj arrest and 

iini)ri'«onraent of V our person, )ou arc hereby required to appear before this Court on tho 

day of 19 . to show cause why you should not be committed 

to the civil prison iti execution of the eaid decree 

Given under my hand and the seal of the Court, this day of 


U 



M3G 


’liu: CODE OI CIVIL PIlOCLDULl 


'lo 


Ko 13 

\VAIUA^T OP ArtirST EsECorm (0 21 , r 33 } 
{Title ) 


Iho JJailiff of tlio CJourt 
WnEiii,A9 was adjiidgcd by a decree of the Court m Suit Ko 

ofZy .datcdtbo dayof 19 , to pay to the decree holder tie sma of 

Rs asnoted ID the marguJ.ana 

whereas the sfljd sum of Re has cot 

bccnpaid tothe said decree-holder uJ satis 

f-ictioQ of theEaiddecrCPfthesearetocoin 
tnand you to arrest the said judgment 

tlebtorandunlcsstbesnidjudgment dehtot 

ehall pay to you the savd sum of Rs. » 
together mth Its. for the costs tor 

executing this process, to brmg the 
defendant before the Court with all con 


1 1 L__. 

ftincip d } 

Interest ' 

Costs 

Cxecutiou 



Total 1 




Tonient enecd. You are further commanded to return thu “ . v and 

day of 19 . with on endorsement certifying the day on «b anu 

manner in which it has been executed, or the reason why it haa not wen esee 
GtVEV under my hand and the seal of the Court, this j 

10 • Jvisi 


’To 


WAltBAKT OF CoSOOrTtL OP JODOMEST PEBTOE TO ^SIL. {0 -l.r *0) 

(TitJe) 

The Officer in charge of the Jail at has 

Whemas w 10 . " 

been brought before this Court this * j^„,r,nDunced by thess'd 

warrant m execution of a decree which w^ ^5 decree it wo® 

that tho said should jiay _ , rlp^rcc nor satisfied the 

(he name o> 

rn»1 

therein 


for the subsistence of the Slid , 

durmg his oonfinenimt uiidct this ..amnt ol co^ii™ 
firvEK under my signature and the seal of thu Oourt. 


dfivof 

Jutfsc- 


Oruer For TBE RErnvsE of a 

<ri* ) 

The OfTicer m cliargo of tho Tail at , lo sd 

UNnn orders passed this day, yon are hwy , 

ludgment debtor now in your custody 


Datetl 




lir«TSniri. VPl't M>I\ I — F\J(11I0\ 1137 

16 is 

^o 16 

Attachmbm n> lixtcciios 

pROniBITOni OlXDSU, ^VUERE TOE PbOPETTI to PF ITTICIIED CONSISTS OF JIo>TADLE 
PnorEETi TO ^vincn the DEFENminr is EvrrrLEn scijjrcT to a Lies or Bight 
or SO'IE OTHER pER^OS TO THE IMMEDLlTE Po^STSSIOS TRErrOF (0 21, T 40 ) 
) 

To 

Where ts 

has failed to satisfy a deercc passed ngaiast on the daj of 

19 , in Suit No of 19 , in firour of for Rs , 

It u ordered that the defendant be, and is hereby, prohibitetl and restrained, until tbc 
further order of this Court from recciring from the follotring propertj 

m the possession of the said , that is to saj, 

, to which the defmdint a entitled, subject to any chini of the 
said > and the said le 

hereby prohibited and restrained, until the further order of tins Court from delivermg 
the said property to any person of persons whomsocror. 

Givev under raj hand and the seal of the Court, this day of 

19 . 



No 17 

ATTlClfJJB'CT Dt ErrCTTION 

pROniBTIOPT Onnrn, WHECE TITC pROrBRTT covsists of Dfbts not SECTOFD IS\ 
Ne-'otuele Instruments (0 21, r 4C) 

(Tirfe ) 

To 

WOEREiS 

has failed to satisfy a decree passed against on the day of 

19 , in Suit No of 19 , m faTonr of 


prohibited and rcstra’incd, until the further order of this Court, from making paj-ment 
of the paid debt, or any part thereof, to any person whomsoever or othcnvi«o than into 
this Court, 

Given undermy hand and thopealof the Court, this daj of 19 

Judge 

No 18 

AxTiciiMENT pi Execution 

Proiiiditop^ Ordfr, where the I’norEBTi CONSISTS or Sharfs in thl Capital op 
A Corporation (O 21, r 4P ) 

(TtOe ) 

To Defendant, and to Jjecretary of Corporation 

WflEREAS has faiJeil to satisfy a decree passed against on 

tlio day of 19 , in Suit No of 19 , in favour 

of , for Its , It IS ordered that you, the defendant, be, and you 

are berebj , prohibitwl and restrained until the further order of this Court, from making 
any transfer of shares m the aforesaid Corporation, namelr, or 

■ ' ■ and vou. , the Seeietarj 

■ • rrstramed from permitting anv such 

Given undet my hand and the seal of the this day of 

lO 


Judge, 





Ti/r CODJ. <}1 Civile I’ROtnOUP.E. 


f(R«T ‘•ritrp 
^c« J9 


Xo 10 

OnpEn TO <.TT\cu Sii^vp\ ok Ptreuc Omcsr or ScErwr or Ejn.'n-Ar Coirisr 
OB Loc.a Amrof trr. (0 2 i, i 4S,} 

To 

WfiEEB-is , jHtljroiertf rfcFrfni' «ia , , 


. . , v« <u«. »iiu W fbe extent of dae Jo 

Iinn wnder the deerre : Ytm srp Jbwly reqaavJ to tnffi/it>/cf ibe said sum of 
from the salary of the said in monthly ni«(fl?men(A of snd to 

remit the said sum (or monthly mstalraente) to thi^ Court 

Grrr\ under mr hand and the seal of the Court, this daj of 

10 

Ju^je 


To 


Xo ?0 

OrpEK or ATTAcraavT or XrcoxidBtE iNSTrrarrvr (0 2J.r Si ) 
iT»fU) 


The Bailiff of the Coart. 
ITuia'EAsanotderhasbeeapa'WdbTtlnsCSoiirtoJith^ dayw 

2!> . for the attachment of , You are hereby directed to 

erue the said aod hrhig the same mto Court 

CrrEN atidef my hand and seal of tho Court, this 


Xo 21 

Amciwr^T 

ProxnartOBi Obdce. irKri-E the PBOreRxi co^SbTS or Monet op or 

rs THECaslOPYOTACOCRtOP Jt?snCEOR0rftCE5OrG0TtP'>'MEM t * 

(Tillf) 


To 

Srr. 


Proced'a 

mon< 




I request tbst yoa will hold the fiaid monev sabjectlo to he 


Djted tho 


daT of 


Mo 22. 


MOKCE op ATfACBiTES-T OP A DEfMJC TO THE COxTFT ^ICH ' 

(me) 

The Judge of the Court of 


(0 2f.r 


xsc uuege oi lue v.ouri o» 

, , ,uf 

{ h^vee ttio honour to lafortn you that the ®f ,, ' 

ri;.. nf lO /IrtT m 5«rt f>} 


da^ of 
nhici) lir vas 




ins 



AlTLiVIHS. U — EMXUTIO.N. 


IlM 


] iSfr bCKi II 

^08 £ 3-25 

Court on the application of the in the suit specified above You 

arc tbereforo rcqiie'itcd to stay the cvecution of the decree of your Court until you 
receive an intimation from this Court that tho present notice has been cancelled or until 
execution of the said decree is applinl for by tho holder of the decree now sought to bo 
executed or by his judgment debtor 

I have the honour, etc , 

Judge 

Dated the day of 19 


No 23 

l^OTicF or ^\TT^cnsiEM or a DrcjiEE TOTiTE iroi,7>r» OP Tiir Di'cnrr (0 21 , r 53) 

(T,tU ) 

To 

^y^ERSaa an application has been made in this Court by tho decree holder in tho 
above suit for the attacbment of a decree obtained by you on tho daj of 

19 , in tho Court of m Snit No of 19 , m 

avhich was and was , It is ordered tliat 

jou, tho said , be, and you aro hereby, prohibited and restramed, until the 

further ortler of this Court, from transferringor eba^mg the same many way 
Civr\ under ma hand and tho seal of the Court this day of 

]■) 

J udge 

No 21 

A^PAC^5lE^T ct ExiconoN 

PnoiiiniToni Opoer where thf rnoPERTr co's«jst« op iMMoaEintr PpopEiiTa 

(0 21, r 61 ) 

{Title ) 

To 

Defendant 

Wnsrisas you have faded to satisfy a deciee pa«ed against you on (he 
day of 10 , ui Suit No of 19 , in 

favour of for Its 

it is ordered that you, the 8ai<I , be and you ore hereby, pro 


purchase, gift or otherwise 

Gt\'E\ under my hand and tho seal of the Court this 
19 

’Schedule 


day of 




No 25 

Order eob Pa\»!e>t to the Pi*.iD.TirF etc., oi SIovei, e 
THIRD pirTi (O 21, r 50) 


To 


{Tit'e ) 


Whereas the following property 
execution of a decree m Sait No < 

d la of 19 

forlts , It I'orderedlliat tlicproperty 

m money and Its in eurrenca note*, or 

«aid decree, shall lie paid over b\ you the said 

OlVXN under ma iiatid and the seal of the Court, thi< 
19 


. IN THE HANDS OF A 


has been attached in 
19 pn<wcd on (ho 


■attached, consist me of Its 
sulTieient part thereof to satisfy the 
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JJfF CODP Oi CUIL TBOCI DUPr 


t IR^T ‘'OIKD 


No 26 

XoTio TO ATTtciro.0 Ckeditor (0 21, r oS) 

To ' 

WiiEnEvs Immadospiibcation to tbu Court for tbcrcmoTal 

of attnchment on placed at your mat'iuco in ciecution of the 

decree m Suit No of 19 , th« is to give you notice to appear before 

thii Court on , the daj of ID , either in person 

by a pleader of the Court duly instructed to support your cl urn as attaching creditor 
Grrrv under ray hand and the neat of the Court this day of 


19 


Judgf 


No 27 

WuiRiNT OP S-iLE or PnorrRTi ur Etarcirnos of a Deckee for 3ro'fEi 
(0 21, r 66 ) 

(Ttlle ) 

To 

Tlio bailiff of the Court , 

These are to command you to sell by auction after giving 
prcTious notice, by nflixing the same to this Court house and alter jnanng d“® 
clamaf ion, the property attached under a warrant from this Cenat, oatec tw 

day of 19 , m execution of a decree in faawt . .. 

in suit ^o of 19 , or so much of the »aitl ** *“* 

realize the sum of Its , bciog the of 

and costs still remamms unSvatisCed. , 

You are further commauded to return this warrant on or before inc 
day of 19 , mth an endorsement certifying the manner in whiclt 

been executed or the reason why it has not been executed 
GnrEN under my hand and the scsl of the Coiuf. Ibis 
19 


daj of 


Judge 


VoTics OF TUB PAT nxED ron settuso a Procwsuwo’c (Or r C ) 

(Title) jiid^cnt-dcLtcir 

Where IS m Hie alora named suit tlicdenM 

<1110 of , You aro hereby infomicd that the foni 

ID lias, been bred for settling tbo terms of the procliTuatioiv 0 . 

Gives uiuicr Iiand and tiie seal of the Court this 
19 J ]ge 


No 29 


PROfT..V3rVTIOS OP SlLB (C 21 
{Title ) 


r CO.) 
X\l of the 


Ole ofCmn’J^ 


JecMcIb>t/)B ODiountuie irith costs and intere't uj I’j 
of lu which , ® 

wu rlsInliS ODcl 
w«s defendant 


wUberut 


of thn jirojcrly of tli< 



U-PENDEC E — ^EXEctTlOV 
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b»IoT, asd th* Ljblli*t^ aad cLiisis a^tacLcsto th« saai fTTjpertr, “o far as tb«T fcar^ 

a*cr<a:n“d, art tfco«t «pec:rt»l la tie «ch«ds!'* ar «~- t tach lot. 

In th^ aar of pc**roa«ri‘*s*, tto «ale tCI bt tt’d bv 

at the n'TT^blT «a!t cosie'ts'^s a* o’cloot on the a' 

la the eren*. Firwwe-, of the debt abort iptcJttd ard of the costs of the 
« i.e be -z tendered o- ps d be*<rt th* kaocbsg dovn of anv lo*. the sale »i3 be stopped. 

At th« M*» th“ pafcli' jen»tan^ ate iarT*ed to bjd, either per^osaHv or bv dalv 
aa‘ho”izedar*s- \obvd br.o'oa behalf of, the jad^ent-credrora abort cec*^-Etd. 
however, will be accepted, no' will aav 8a*e to thea be raid wi‘hont the express per 
m s’lon of the Coart prenotulr gii e a . The foDowarj are th- fnrthe- 

Condition t of Sale 

1 The pxartienlars spetijjed la the «cfc«dnle below hare been «tated to the te«t of 
the infff*riatioa of the Co^t, bat the Coert wG! cot be answerable for aar error, tai. 
rta'eceat or ocuss jsn ra this prrodaaiation. 

2. The aaoant by which the biddia^ art lo be mcieased shall be detenamed br 
the oEccrcondnctiae the salt In the treat of anr dispute ansmg as to the amoant bid, 
or as to the bidder, the lot shall at once be anam pot op to soctioo. 

3 The higher bidder shall be declared to be the parchaser of any lot, provided 
always that he is lepaDy qualified to bid, and provided that it 'haUbein thecii»cretionof 
the Coort or ofSeer holdag the «ale to decline acceptance of the highe<t bid when the 
jrrice offered appears so clearlv inadeqnate as lo make it advisable to do «o 

4. Per reasons recorded, it shall be in the dtscretion of the ofSce s cond ucting the 
sale to adjourn it, subject always to the provinona of rule 69 of Order 

- T. at, ... .V ... « , V 1 * v - j .* * _ 


pofcbaae money to the officer eondocting tbe «ale and in default of *ncb deposit the 
pfopertT shall forthwith be put up a-'am and re «otd 

7 Tbe full amonot of the purcha'e monev shall be paid by the purcha. er before tl e 
Court closes on the fifteenth dar after the sale of the property, eiclu-Mi e of 'ueh dav or 
jf the fifteenth dav be a Sunday or other holiday, then on the fir>t office dsv after the 
fifteenth day 

8 In default of payment of tbe balance of purchase monei nithin the period 
all >wed, the property *hall be re «oId after the lv ue of a fre^h notification of sale The 
deposit, after defruj mg the erpense* of the sale may if the Court thinks fit, be forfeitetl 
to Goyemment and tbe defaulting purchaser shall forfeit all claim to the property or to 
any part of the sum for which it may be subsequeDtls sold 

Gtvrv under mi hand an i the of the t-<« n thi-< d i\ of 


SehcduU of Properi j 


Ju hjf 


Ilevript oBofpTopertT 

to t* »nl 1 . «,tb tbe 

Dsme of cub ovgrr 
•here there are lonre 
Jil IsTnent-del tor* 
than one 


Tbe rereone ••M-ue-l ii(a n th« 
e<ttte or |«rt ol Ibe esUie 
if tbefnvi^rtf to beset 1 

or a r*rS an estate 
parins ^*1^*** 
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TfCE conn 01 CIVK» fP.OCEDURg, 


rjRSr '^aisD 
30-3'} 


f. No 30 

Orow o» TOE NiOT ron ojwraa or ProaoMiTO^ or SUu- 

To (Mt) 

The Nazjr of the Court 


(0 5i» r Cd) 


Dated the 


day of 


JO 

Sche^vU 


Judje 


^o 31 

CsnTTFituTB 9\ Officcr noi<ou.ci A Sat* or toe DEnciEA Ci or Pwes on 4 JVr saix 
or P/forrm dv rfasos of we PirEonAszR’s 'DtfKvvt {0 21, t 75 ) 
(TitU ) 

Oottified that ot the tc sale of the Mt>T>crtr m 00 of tho clecrtp ib tb® above 

purchaser, theni ffas a 
po and that the 

• - uv** le »a«« Kuiountoci to lt<» . taahitiR a total of Ta 

wJiirh 6um ta rccoTeraWc from the defaHlter 

PAtOd t)lO ()f,y rtf Id . 

OJfiecr fioldtng fh fair 

No 32 

Nowoe to Ppsson in Pos^issjon or MotTAotr PKorEErT boie ik BtrcfTios 

(O 21. i 7‘t ) 

IVuTETAS has heronjp tho BUrchsswat Aj)wbUe eafe w pTccufion of tH 

decree iti the afiove «uit of itoiv in poorpos»“»icpi', you ere hereby proAjMifu 

from tieljTmng possession of the Sait! 
to any person except tlio said 

GrvBV under my fiand and the seal of the Court, this 

JvJ<^ 


PronroiTori'j OnPFn aoawst Payment of Debts 601 .D lu Esfcotion to am oxvrr 
THAN THE rOltCn^EF (0 21, X 7^ ) 
fri*; 

WffEEEAS has become the pnrcJiaaer at & pubUc sale fo execotion 

the decree io the above suit of 1,6102 debts due ff out you 

fojou . It IS ordered th%t you Mid dfW 

prohibited from rcceirmg, nnd vou Irom makiug y^vment ci, i 

to any person or persons except tbo said . 

On TK under my hand and the seal of the Court, tbrt 

,11 0' 



riRSt SCHER 
^PS 34^30 


APPENDIX T. — PXECUTION. 
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Na 31 

PRonrarronY Order Aa^rssr the Traksfeb of Suares sold in Fxecutiov 
(O 21. r 70) 

{Title ) 

To 

and , Secretary of Corporation 

Whereas baa bccomo the imrchoser at a public sale m execution of the 

decree, m the above suit, of certain sliarrs in the above Corporation, that is to say, of 
standing in the name of jon , It is ordered that you 

be, and you are hereby prohibited from making any transfer of the said shares to any 
person except the said , the purchaser aforesaid, or from receiving any 

dividends thereon, and you 

Secretary of the said Corporation.from permitting any such transfer or making any such 
payment to any person except the said , the purchaser aforesaid 

Givrv umler my hand and the seal of the Court, this day of 

19 

Jvtlge 


No 35 

CERTinOtTE TO JuDOStrST DEUTOR ADTUOMZIKO UUI TO M0RT040I, LEASE OB SELL 

Property (0 21, r 83 } 

{Tilte ) 

WnrnEAS m execution of the decree passed m the above suit on order was made on 
the day of 19 , for the sale of the under mentioned property 


he dite 
» or sile 


Pcenpltim of property 


Jiulg* 


No 36 

NoTiej* TO Snow Cvrsi wji\ Sric should lot bf sft a'^tof (0 21 , rr on 92 j 
ITille.) 


To 


WnFREAS the undermentioned property was sold on the dvy of 

19 , m execution of the decree passed m the alove named suit, and 


louitl not be 
dav of 


19 


Tktmplifm of property 



liu 


THE CODE or dm TnOOEBOBS. 


"PaaT Scbeo 
S of 37-40 


No 37 

Noitce: to sffow Civsh ivnv- Sam suotod hot be set aside fO 2l, it 91, 92J 

(Pitfe) 

, the pnrcliaser of the under mentioned property soW on the 
20 ^ , in execution of tho decree parsed in the aboie 


WnEBtAS 

dtp of 


19 


J)eu:np{>on of properti/ 


No. 38 

Ceotiftcate op S4tB or Land (0 21, r 94 ) 

{Title ) 

Titrsiatocerfifj that hasbeendecIaredtbepurchaserotftSAlebypublio 

ouotion on the day of 19 , of w eTeenticm of 

dooree in this suit, and that tho said sale bat been dal/ condr/nod b/ this Courh 
Qi\th under qj/ hand and the seal of the Court this ilay of 

19 


No 39 

OSDEB POR DetnEHi TO CERTtnED POECRaSEK op J*ANt> AT A SALE IN EXECPTIOV 

(0 21, r 95 ) 

(Title) 


To 


The Baihff of the Coart. , ^ 

Wheiieas hat become the certified purchaser of , t 

Suit So ot ra . Toil am 


erccation of deerro in Suit , .«==,«« 

to put the said , the imrtificd purchaser, at aforesawl, m pots 

da/ of 


19 


Given under my hand and the seal of the Court, this 


Judge. 


No 40 

Summons to appear and answer Chaboe op ORstiurcTa-c > xECtmov or I>£c 

(0 21, r <n ) 

(Titfe ) 

Where is , the decree bolder in *he above (,[ 

Court that jou haye rrsisted {or obstnictcd) the olTcer charge 
the warrant for potiscssion. « ^ tlio 

you ace hereby summoned (o ap{»ear m this Cou 

19 .M A«,to.rai.orlbi>>«I»'"Pi*”‘' , 

• Gn rv under my hand and the seal of the Cburt. t n«3 
19 Jifdg/ 



h iR>T ‘^cmn 
^ vH 41, i2 
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41 

vRiUNT o> Couurrru. (O 21, r 95> ) 

(Tttk) 

To 

The Officer ui chargtxof the Jail at 

I^UEETVS the under mcntioneJ propertj has been decreed to , tho 

pUmtii! m this suit, and whereas tho C^urt u satisfied that without any just 

cause resisted [or obstructed] and is stiU resisting [or obstructing] tho said 
m obtaining possession of tho property, and whereas the s.iid has made 

application to this Coiut that the said be committed to the ciTiI prison , 

You are hereby commanded and required to take and reccirc tho said 
into the civil prison and to keep him imprisonwl therein for the period of daj'^ 

Given under my hand anti the seal of the Cour*, this day of 

10 

Judge 


No 42 

AuTUOriTi OF TJIL CoU-ECTOr TO STAY POBUC bslE 01 Lv^D (bcctioii 72 ) 

To 

Collector of 
SiK 

In ansner to tour coiumuiitcation No ,di((Hl , rcpri. 

sentmg that the salo in execution of the decree m this suit of land aituato 

withm }onr district is objectionable, I have tho honour to inform jou that you aro 
authorized to make provision for the batisfaclion of the svid decree m tho manner 
recommended by you 

1 have tho honour to be, 

but. 

Your obedient servant. 

Judge 



jVPPEKDIX F. ■ 

supplemental peoceeuings 

No I 

WjiuuKi or Arbcst omobe Javomr (0, 3S, r 1.) 
To ) 


Pnncijjil 

Interest 

Orats 


lotal 


tiViS A 1 



<Jaat 13 about fo . 

Xhe«e are to comnnnd j ou to deiuaDdl aud 
receive from tli* eaid tbe sura 

of Rs as guffieicnt to eatis/j tlie 

plaintiSa clami, and unless the said sum 
of Bs. IS fortbmtl] delivered to 

rou by or oo behalf of the said , to 

• p* .1 » 


bun ontilsatis/actiou of any decree that may be passed against 

QitEk unOer in) h«nO and Die seal oI tha Court, tba dav of 


JuJjt 


lio 2 

SEctraiTi ron Am. ir i^cB or i Dzr>KPa>T a! bested betobe JuDCiii.\T 
(O 38, r 2 ) 

{Title) 

oi uislaiice of , the plauititTui the nlmic enit, 

1/ 

it 

(/ 

my 'elf, my heirs and CTCCutor*. f o pay to the sild Court, nt its onlvr, any sum u* ^ ' 

toat may be adpidged agamst the said defendant in the eoitl suit 

itncNa mj hand «t thia da\ of 10 • 

(S»?n<n 

Witnesses 

1 

2 



liMTbcmu aITENDIV 1’ — SUPPLEMKNIAL PROCEEDINGS. 
Nos 3-fl 
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No 3 

&C1IJI0VS TO DtfJSDV'tT TO ATPEVR O'? SOBETY’s APPLICATION FOB DiSCIUROE 

(O 38, r 3 ) 

{Ttlk) 

To 

Wbereas ^ho became surety on the dav of 

19 ,foryoura])pcarancGin the aboTC suit, lias applied to tins Court to be discharged 

from bis obligation • 

You are hereby summoned to appear m this Court m person on the day 

of 19 , at A u , when the said application u J1 be beard and 

determined. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No 4 

Order for Committau (O 38, r 4 ) 

(Ttlle ) 

To 

^ViiEUEAS , plamtiQ jn tins suit, has made appLcation to the Court that 

security bo taken for tho appearance of , the defendant, to answer any 

’ ’ .■ . » ,1 urthascallcd 

. osit in lieu of 

. be 

ment be pro 

nounced against him, until satisfaction of the decree 

GivrN under my hand and the seal of the Court ihi« dai of 

19 

Judge 


No e 

ATTACUMENT befoul JuDOULNT, wmiOnPEBTOCVLL FUR {jECURlTl FOR I ULFILMENT 
OF Decrpe (O 38, r 6 ) 

(7it/c) 

To 

The BaihiT of llic Court 

bereaS InsprwMtl to the '■atisfactiun of the ( ourt that tlic dcfencldnt 

III tho nboio suit , Tbc»o arc to (.ommand you to c ill upon the said 

defendant on or li^foro tho day of 1‘) ,eith«rto 

fiirnioh aecunty for the Mini of I’s to proiluci and place at tlio dcspo^al 

of thii Court when required or the raluo thereof, or ciicli jwrtioii of the 


dale on which and the manner in nhiih it has becaexecutet!, or tl e rca'cn v by it ba« 
not been cxecuteil 

GirLv under my hand and the seal of the Court, (his dav of 


19 





U4R 


iz/ju coDi: or cj\jl vjiovhvup.r 


IlBSTiCUtP 

ft -8 


Xo 6 

■^nujiiTi FOB TUI. ProDccnoN op PisoMPTy (0 3S r 5) 

(Ttlle ) 

Whebeas at the iostaoce of , the m the above suit, 

the defendant, has been directed bj the Court to famish secant j* UJ the stuu of T/ 
to produce and place at the dispo aJ of the Court the propertj specified m 
the schedule hereunto annexed , 

Therefore I have Toluntarily become suretj and do hereby bind myself, 

my licuB and executors, to the said Court, that the said defendant eball produce snd 
place at the disposal of tho Court, when reijuired, the property specified in the suJ 


evceeding tJic said sum as the said Court rnty adjudge 
iSeiedafe 

Witnesi my hand at this d^v of 19 

(Atff/itl) 

Witru 'I'ics 
1 
2 


ArrveuartM qhubi JtnojjtM, os Pboo> op l\n/Urr ro nrpNJsa Srowm 
(0 38, r C) 


(T/t/c ) 


U'ariJExs 


fhe Pailifl of the Court 


, tho plHQtzfif m thw suit, h is apphetl to the Co’Jf* 
Jflfendaut to furnish securitj to fulfil any decree 


GfPEW under raj hand and the seal of tho Court, laia 
19 


Ju^J‘ 


TpitrosAsy IwjoirtaTOKs (O 39, r 1 ) 
(Tiife) 


, Pta*t ot l«r 


nnll'" 

, id upeu 

,/ 6pr 

jgfOKC 

nohccnrul defendant not apicartny odd, ana a»^ » u'- (^url doth 0"^'^ 

of notice of this motion upon tho ' 

injunction bo»word<*d torestraiu tbedeftiidantC.it , 
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from puUuigdown, orauffcruig to bcpuUeddonn.tlichousem tLepUint in thosaid suit 
of the pi iintifl mentioned [or in the wntten statement, or petition, of the plaintiff and 
evidence at the hearing of this motion mentione<1] bemg No 9, Oilmongcrs Street, 
Hindiipur, in the Talub of • and from selling the matenaU whereof the said 

house IS composed, until the hearing of this suit or until the further order of this Court 
Dated this day of 10 

Judge 

[11 Acre t/<e iiyunftioa ts sought to rttfraxa the negoUation of a noicorbxll, the onfewy 
fart of the order mag run thus ' — ] to restram the defendants 


order of this Court 

[In CopjngM cases] to restram the defendant C D , his servants, agents 

or workmen, from printing, publishing or vendmg a book, called , or any part 

thereof, until the, etc 

[Where part only of a hook is to he restrained} to restram the defendant 

C D , his servants, agents or workmen, from printing, publishing, selling or othenvi'-e 
dis^wsmg of such parts of the book in tho plaint [or petition and evidence, etc ] 
mentioned to have been published by tho defendant as hereinafter specified, namely 
that part of the said hook which is entitled and also that part which u entitled 

[or which is cootamed in page to page both iflclusivc] 

until , cto 

[fit Patent eases] to restrain the defendant C D > his agents servants 

and workmen, from mikmg or vending an^ perforated bncks [or as the ca«e niv^ be] 
upon the principle of tho inventions m tho plaintifTo plaint [or petition, etc , or written 
statement etc ] mentioned, bclongmg to the plaintiff*, or either of them durmg thi, 
remainder of the respective terms of the patents lo the plaintiff s pUmt [or as the case 
ma} be] mentioned, and from counterfeiting imitatmc or resembling the same in 
vcntions, or either of them, or making anj addition (hereto or «ubtraction therefrom 
until the hearing, etc 

[/n cases of Trade marii] to restram the defendant C D , his eervonts, 


expressed as, by colourable iiuitvtiOM or otherwise, to reprevent the composition or 
blacking sold by the dcfendvnt to be the same as the composition or blac^g manu 
factured and sold by the plamtiff A U and from using trade cards so contrived or 
expressed as to represent that aiiv composition or blacking sold or proposed to be sold 
by the defendant is the same as the composition or blacking manufactured or sold bj 
tho plamtiff A B , until the, etc 

[To restrain a partner from tn an j tny enterjertvg in the turincss] to 

restrain the defend intC D ,hisscrTantsandagent8,fromcnteringintoan> contract, and 
from accepting, drawing, endorsmg or negotiatmg anj bill of exchange cote, or written 
aeeuritj in the name of the partner«hip firm of B and D ond from contracting anj 
debt, buying and selling anj goods, and from making or enicring into any verbal or 
wTittcn promise, agreement or underlakmg, and from dome or causirg to be dore, env 
act, in tho name or on the credit of tho said partnerehip-finn of B amt D , or *1 erebv 
tho said partnership-firm can or may in anj manner bc«nic or be made liable to or for 
tho payment of anv sum of moiicv, or for the performance of anv contract, promise or 
undertaking until the, etc. 



liDO 


TJIi, tOBh or OIML PPOCEDUnh 


VtnST hcutD 
j lo 


APPfOI\TMEKT or A RECEIVER (0 >10, r 1 } 

(fitfe ) 

To 

Wheeeas has been attached in e^^ution of a decree passed mtlieabore 

suit on the day of 13 , in favour of 

hereby (subject to vourgivingsecunty to thesatiafacfion ofthoCourtJappomfedrecen er 
of the said property under Order XL of the Ctode of Civil Prodecure 190S mih fuB 
poirers under the provisions of that Order 

You are required to render a due and proper account of your receipts and disburse 
ments in respect of the said property on \ ou vtill be entitled to rerounera 

tion at the rate of per cent upon ^oor receipts ander the atithonh of tins 

appointment 

OrVEV under my hand and the seal of the Court, this day of 

19 . 


No 10 

Bond to be given b\ BECEtvEr (0 40 r 3 ) 
(Title ) 

KhOW all men by these presents that we and 


and and 

are jointly and severallj bound to of the Court of * 

Ro to be paid to the said <>rI»fa«uecec?ormo/Bce/ortboto^^ 

For which payment to bo made we bind ourselves and each ol ^ presents 



Al’l'ENOrX G. 


AlTl^AL, RCFEUUXCK AND IIKVJEU. 

No I. 

Mguoilu<odu op Appeau (O. 41, r 1 ) 

(TtlU ) 

Tfac aboNO narucd appeals to tho Court ot from 

the clecrco of in Suit No. of III , dated tbc 

day of 19 . and sots forth the followmg grounds of objection 

to tLo decree appealed from, namely:— 


No 2, 

SECPBirv Bovd to be on es os onprit beino »ui>p to stav Execi rlu^ or Decj le 

(0 41, r 6) 

(TtiU.) 

To 

This security bond on stay of execution of decree executed L> t>it 

nesseth i— 

That , the plamtitT jii Suit No * of 19 , baymg sued* 

, the defendant, in this Court and a decree havmg been passed on the 
day of , 19 , in favour of the plaintiff, and the defendant 

Laving preferred an appeal from the said decree in tho Court, the said appeal 

n still iKJudmg 


f’ % iiit 

Sehtdule 


Wituessed by 


(Signedl 



1450 


THK CODE OI CIML rEOCEDUnt 


rmST Seme 
Nos y JO 


No 9 

APPPOK.TMENT or A Beceiveh (0 40, r I ) 

{Ttlte ) 

To 

WuEEEAS Iiaa beeo attached lo execution of a decree passed in tie abore 

suit on the day of 19 , in favour of » You 

hereby (subject to your giving eecunly to thosatiafactjon of the Court) appomtedwceiTer 
of the aaid property under Order XL of tho Code of Civd Prodecure, lOOS, with full 
powers under the provisions of that Order 

You are required to render & due and proper account of your receipts and disburse 
raenta la respect of the said property on You wiU be entitled to teraunera 

tioa at the rate of per cent upon yonr receipts nnder the authonti of tbw 

appointment 

Given under my hand and the seal of the Court, this day of 

10 

Jaogs 


No JO 

Boeo to be given bi KECEivEr (0 40, r 3 ) 


(TttU) 


Know all men by these presents that 
oro jomtl} and severally bound to 
Us to be paid to the said 


>, and fthd 

of the Court of 
or bia successor m office for 

resent* 


for tic 

alorc 

.. «rl 


tJ 


terms of tlio condition of tho bond 
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THE CODE or CIVIL PEOCEDUBL 


IlII9T5>Cai» 
X %03 ^ io 


No 0 

ApfpoiMiiSMT or A BECEivsn (0 40, r I ) 
iTtUe) 

Laa been attached w execution of a decree passed in tlie store 
day of 19 , m favour of , You are 

ixereby^subject to jourgivingsecunty to the satisfoction of the Court) appointed receiver 
of tbs eaid propettj under Order XL of the Code of Civil Prodecure, 190S rritJi fuU 
powers under the provMions of that Order. 

You aro required to render a due and proper account of your receipts and disbiir®*^ 
iiienta ic. respect of the said property on You wiU be entitled to recumeTa 

tioa at the rate of per cent upon yoor receipts nnder the a&thont.i of Ibis 

appointment 

GmiN under my hand and the seal of the Clourt, this day of 

19 

Judgi 


To 

WiJEREAS 
suit on the 


No 10 

Bond to 8 e oiven c\ RccEtvsr (0 40, r 3) 
(Ttlle ) 


Know all men by those presents, that . ^ 

aro lointly and beverally bound to of the Coort of 

R«. to bo paid to the satd orhusuccessormofSceforthetimeue^ 

Tor which payment to be made we bind oursekes, and each oI vt,iQ 

t fortfc 

ler of the oboTC 


and 

of tbo Coxat of 


and 


slitll 
ceivc on 
belBO« 
•uit 

roiijtua 

,baJl k 


lerma of the condition of tho bond 


lJo« 



FmsTbcrrn C— \I*M \L, nfFFRJVCF, 3{nin\\. 1453 

\o« 6-7 ’ ’ 

So 6 

IvmuTioN TO Lo’sner Court or Admi^^ion of ArrrAi. (0 41, r 13 ) 

(rtffr ) 

To 

You are hereby directed to taVc notwo thit the in the above 

suit, has preferred an appeal to t1u« Court from tho decree passed by you therein on the 
day of 10 

lou are requested to send with all practical Ic despatch all material papers in the 

suit 

, Dated tho <la\ of 10 

Jvdgt 


\o 6 

Notice to RESpo>nF'rr or Tier D»\ riTrp ror TnE Heibino of titu Arrrvt. 

{O 41. r 14 ) 

{Ttih ) 

Afpeae from the of iTie Court o' dated the 

da> of 19 

To 

r.espoDdeot 

Take notice that an appeal from the decree of lo this ca«e has been 

present^ by and registered m this Court, and that the 

day of 19 has been lized bv this Court for tho hearing of this appeal 

If no appearance is made on ) our behalf bj j ourself, j our pleader, or by some one 
by law authorized to act for } 0 U in this appeal, it will bo beard and decided in your 
absence 

GtVE’T under my hand snd tho seal of tho Court, this day of 

19 

Jvdge 

[Note — If a stay of execution has been ordere<l intimation should be given of the 
fact on this notice ] 


No 7 

Notice to a Party to a Suit not msde a Party to the Appeae but joined bi 
ntE Court as a Respondent (O 41, r 20 ) 

{TMt I 

Whereis jou were a partj m suit No of 19 , m the Court of 

, and whereas the has preferred an appeal to this Court from 


19 


Judge. 



1402 


TJII3 COPE or ClVIIi PKOCEDURK 


TibSI SCDfil' 
JSo£ 5 4 


}fo S 

SEooniTr Bond to be oivik omti^a the PiUDEEci or Airrai. (0 Jl, r 6 ) 
(Ttlle) 

To 

This security bond on stay of execution of decree executed by 
wjtnesseth — 

That , the pkmtiff m Suit No of 10 , having sued 

I the defendant, in this Court and a decree having been passed on (he 
day ol 19 in favour of the ptasntiff, and the defendant 

having preferred an appeal from tliesaid decree in the Court, the said appeal 

13 still pending 

Noiv the plaintiff decree holdc ’ •-»/-— x «(,<>. i ard has 

been called upon to furnish gccunt * dy 

to the extent of Bs 

hereunto annexed, and covenant that if the decree ol the tu-otUiurt oeievLiJtu ui --> 16(1 
by the Appellate Court, the plaintiff shall restore any property which may be or has been 
taken in execution of the said decree and shall duly act in accordance vrilh the oecice 
• , 1 , K,- fi »>i (hereunder, and 


baliuco To this eifeet I execute this security tK>nd this 
10 

Schedule 

Witnessed by 


(higued) 


No 4. 

SECdsiry fob Costs opArfiit- (0 41. r 


(Tale.) 

To 

Ihis securitv bond for costs of appeal executed by 

la . . 

lUgb . , , , A 


"'?Ult^O . 

list! secBTJVy 
ippc'd. mortgaging 
. i not transfer the 


of the < 
hereby 

to pay tbo amount duo, I and my legalrepiesMiiuuvtJ — i jayof 

the balance To tbiseffcctlexccato tbisgeconlybona this 
19 

Schedule 


Witnessed by 


(Stgnctl) 



JirsT ^cnrn 
N • 1114 


\rrFNDi\ r — \irf\L, Pn^PENcf, ifmfu 
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^o 11 

^oncT or IrpttL is rop«i rirrEBo. (0 44, r I ) 

IViiCBEiis tl 0 aliore named luii aj^plied to I'C allowed to appeal aa s 

panperfrom thedecreein thoaboreaujt dated the da\ of 19 , an I 

whcreaa the day of 19 ha* loen fixed for J eanng the appLca 

tiOT notipc n hereby ptren to aou that if ton de«ire to show cau'c why the applicant 
should not be allowed toappcalasapauperanopportnnitrwill fwgirenfoaoii of doing 
so on the afore mentioned date 

Circn under mt 1 and an 1 the seal of the Cnnrt this day of 

11 

Jufg' 


No 12. 

Notice to snow ctest wnr i ceutotcate or j»prEAL to nir Kn>c x\ Corxcn. 
•'nocLD SOT EE cEasnro (0 45 r 3 ) 


Tase notice that baa applied to Ihn Court for a certificate that aa 

regards amount orralueandAatan* the al>oreca«e/idfils the rf^nimsmfan//rct;on JJP 
of the Code of Cinl Proeedare I90S or (hat it is otherwwe aft one for appeal (o Ilts 
Vajestf in Council 

The darof 19 isfixetj for you to show cau'e whv tl e 

Court shoal 1 not grant the certificate aaled for 

Cirenunlermi han 1 ^^d the seal of th» Court, tl is das of 

10 

J Q ‘trar 


No 13 

Notice to pESPOvpr’fT or sosassiow or arrr«T to nir Ki\r r. Coi ^cn 
10 4-> T 9) 

(T>iU ) 

To 

WnErEts , the m the above case hv furnished tl e secnriiT 

and ma le the deposit required by Order XT,V nile “ of the Code of Civil Froeedetre 
190S 

Tale notice that the appeil of (I e end to lli m Conne I I as 

Ijecn admitted on the day of 19 

6iren onder myiaod and tfteseafof the Cbort this ilavaf 

19 

Eigntrar 


No 14 

Notice to snow Carat wnr a Peview soocld roT se cp^vttd (0 47 r 4 ) 
fTxtU ) 

To 

TiEE ti ti<-e that has applied to thu Coart for a review of its decree 

pa.«ed on tie da\ of 19 in tho above ease The 

of 19 in (ixerl for you to show cau.'o wf v t( e Court *1 ocM c t grant 

a fer;*or of its d'-erty in ll w ea'e 

Given un I-r !n^ I an 1 an ! the seal of the Court tl w diy of 


19 





'fBK CODE or CIVIL PKOCEDURE IiiisrBcnii) 

^0i 8 10 

No 8 

MEiioRANDoir OP Cjioss Ou/ECTroK. (0 41, r. 22 ) 

ITitJe ) 

WnEREvs ibe has preferred appeal to the Court at 

from the decree of m Smt No of 19 , dated the 

daj of 10 , and whereas notice of the day fixed for 

f 

I 

objection to the ilecreo appeafetl from, namely — 


No 9 

Dectiee IV ApppaIh (0 41, r 35) 

(Ti/U ) 

Appeal No of 10 from the decree of the Court of 

the day of 19 

J/etnorarn/vnt of AjijHal 

'' Platnliff 

DcfindanU 


dated 


The above named appeals to the 

from tiio decree of m the above suiC dated the 

10 , for the following reasons, namely — 

1 hts appeal coming on for hearing on the 

before , m the presence of 

of ‘ ’ 


paid 


Oiven tinder iny hand this 


day of 


Court at 

d'lyof 

thy of i 

fortlioappellinti'id 


tops 

to I e paid bj 
10 


,nfelDl<’ 


Jiidijf 


O'oslJ ofAfpfo^^ 


Appellant | 

Amount 1 Jtespofldent 

1 Awoont 



I Stamp for memoran 
dura of appeal 
_ Do forponer 

3 Services of processes 

4 Pleader a fco on U? 

Rs a n 1 Stamp for pow" 1 

, ' Do forycUtion i 

' Service 0i proevi^r . 

Pfcader’a fee on f>* 

1 1 

1 Ps 1 1 

ij 

1 *' 

Total 

( Total j 

J 

- 


No JO A i r n 

AppuctTiov 10 arpEti la romu picrEnis ( » 

{PAle > otf«i?rsrduri 

.vTvtio named n««n‘ 


belonging to juo v 
Dttcd tho 


I < SlliftuUU « 

(hy of 


10 
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No 3 

Notice of Paymevt ihto Court (0 24, r 2 ) 

(r.(fc.) 

Take notice that the defendant bos paid into Court Es. 
and S3)'s that that sum is sufficient to satisfy tho plaintiff s claim in fuIL 

X i , Pleader for the defendant 

To Z, Pleader for the plamtiff. 


No 4 

Notice to show caosE (General form.) 

{Ttlle.) 

To 

Whereas the above named 

has made application to this Court that , 

You are herebj warned to appear m this Court m person or bj a pleader duly instructed 
on the davof 19 , 

at 0 clock in the forenoon, to «bow cause against tho application, failing wherein, the 
said application wUl be heard and determmed ex farU 

Given under my hand and the seal of the Court, this day of 19 

Judge 


No 5 

List of Documents ipoduced b\ •<i (0 Id i 1 ) 

{Title ) 


Descfictioa ot docuseot 


1>4(« it any uhicli 
tb« ^cuiucni 


‘I 


Eipiatiire of r'^rty or ijleader 



I 


I 


5 \ 



App®roa H 

MISCEIAANPOPS. 


or Pieties 


No J 

'3 TO ISStfTS TO BP TRiEp 


(Tide) 


10 JJ T c; 


Qmrt .ball hold to b« d„o, C I”' rath lom m Hie 

that upon such findinir J w^wfecfion of my cJaun on the bond afotwajd for 

' wi//t/oorfth«fainfroai doiop elo ele) 

Plaintiff 

Witnesses Defendant 

1 
2 

»•><«>■ tlie dv „( ,9 


No Z 

f OF ilPPATcanOK FOB TKT TnAK3rBR OF A 80X1 TO AVOTjrEK CoTfiT TOIl TRW 
(Secnopr 24 ) 

rn the Cbnrt of the Dwtncf Tud^e i>f 
To of 19 


bwn 

noir 


raadi^to'Sf ■'•“'■i Hit ■!« o! 19 I 

ISrioa” 1 .. 

defendant, /or the transfer of tho anil for trial to tf e Oiurf 

llV Ol 10 h«b"'» 

objection to application, when lou will bo >ienhl if mm d ««<• t" oder anj 

Circn under my hand and tbo sml of the Court, tl w da> of 19 

Jutfjt 



IRST b<.llLU 
^os g 10 
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mterrog'Xtrtncs uhicli iccompanj thM letter of request (or ini i voce) touching the said 
nntters in question m the presence of tlic agents of the plaintiff and defendant, or such of 
them as shall, on due notice given, attend such examination 

And I further ha\o the honour to requpst-that jon will bo pleaded to cau'C the 
iiHwersof thesaid witnesses to be reduced into wTitmg, and all bool s, letters, papers and 
documents produced upon such examination to be dulj marked for identiQcation and 
that you will bo furtlicr pleased to authenticate such examination b^ the seal of jour 
tribunal, or in such other way as 13 in accordance with jour procedure, and torctuin the 
same, together with such request m writing, if any, for the exammation of other u itncs'-c*' 
to the said Court 

{^o/c — If the Request is directed to a Toreign Court, the avoids through His 
Jlajcstj s Secretarj of State for Foreign \flairs for transmission ’ should bo mserted 
after tho uords “other witnesses’ in the penultimate lino of this form ) 


No 9 

CoMiii's'iios rou \ Lot.\Ll\\ESTicvTiov,or TOtxisiivE Atcoovw (O 2C> rr 9,11) 
(2.*) 
lu 

NVilMicv? It la deemed rcquuitc, for the purposes of this suit tint a coninii>-'>ioii 
fin should be issued , You irehercbvsppoinledCommissiouerforthopurpose 

of 

Process to compel the attendance before jou of mj witncssc" or for the production 
of any doLumcnls, whom or which jou maj desire to ewinii o or inspect will bo issued 
by nnj Court having jurisdiction on jour application 

ABumoflti , beuigsourfcc m the aboio is herewith forwarded 

Gncn under nij hind and the seal of tho Court, this day of 

19 

JvJjc 


\o 10 


CoJlMISSItO TO M4KL A I’lUTniOh (U JG 1 ) 


WiiLKLVb it IS deemed requisite for the purpoM.s of this suit that i commi sion 
should bo L-Sued to luiko the partition or separation of the propcrlj sjutil < d in ai d 
iccording to the rights n« declared in the decree of tbw Court dated the il iv 

of 10 . You are Jiercbj appointevl Commissioner for the said j iir]) 0 «c uid 

arc directed to lUikc such inquirj aa mat be i ccessarj to divivic the ktu) projertj 
accordmg to the best of jour skill uid judgment iii tho shartf- set out in tin f iid do rtf 
and to allot such shares to the bcacral jiattics \ou ire htrebj autlionzed to award 
bums to be paid toaiij j irtj bj anj other partj for the purjio'-e of equaluuie the a dut 
of tho sh irc' 




19 



H 58 


an CODE o£ cniE PiiocEDUitr 


I a«^bclt^^ 
N 3 6-t, 


VoTtcE TO Piritts or tht Du 

tE-kM: IHE 


To 


G. 

rfx&o FOR f x.-vyi.Nirxo\ o> t 
JuBismcno’s (O 18 r Je; 
(TtlU ) 


^^lrNcss jiBcrr iv 


U .a=. . V, ,he .u« ,ppu.>t„a t,s 

ly ,h. »' ^ 

cause lo he slt^l) * Cfeart « jura iw^wn (or any other good aiui tifcierl 


said nifcess j? -ibout 
cause h he slated.) 

tint the esanunation of the said toIopss 
' rd/ ^ t^{.ca b> the Court on the of 

iMfed the ^ 

of Jg 


di)ir 


No 7 

CuVilli'slON TOtX,t3fIM. \B5ENT Wrn«»,$ {0 U Tt •1,18) 

ro • 

..m is r«)ujrc<J 1 >; thf lutlioalioro 

ff>». ./ yon arc reguested to take the ewdecct on iatcnt,u^v>»w» 

*" and^ouftrclicrc'bv oppoujlcdCmtnsi* lor 

.r ^ ® TtiocxideQCouilIbetakeniflthepftscnceolthcjiarVttSOTthevr&g ut 

la attoiuiiatc ^^ho mil be at liberty to gue^tron tie ffjtnws oo the points spccitied 
nci Jou aro furlher requested to iii%l(o return of such endence as boon aa it mav U 
takou, 

f^o C’S fo compel the attend *nce of the rntness will be»«in lh\ my Court i acui^ 
juiiocfjction on jour ipjdicatwa 

A sum of Ps bem, lOur fee in tl c abo'c w 1 enmlh fwn ar f I 

< n on unilm my h w d and the seal of t!» Court tin dv\ of 

J fj 


Eo 8 

Ltirur or ittgOEST (0 20 r 3 } 

(Titfe ) 


. , (ahstract of dam) 

tncf w hercAs it li is bccu roorescntril to the eahl Court Hist it jh nece s irj lur 


tic 


L I.of 
( H,ot 
I r of 

And it appciruig that tutli witnesses or® rcsidwil 
honourable Court , 


m I 

wvlhui tl c i«rwdJrt«»i <J }o\i 
■ ' ’ 

tV! ol 




' an I « 
Cour 



'IKST Soul) 
XV3. 9. 10. 
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of the said pi lint ill and defendant 'Iiallhcnilh rr<jt.~t \<'U in wnlirtr t'i tot-unijii'di) to 
attend at such time and place as jou shall ap{A.nt l;eforc some ce cr lu'jn' of aou '>r 
such other person as according to the proc<vlore of jour Court Is coinje (< nt to tal« (he 
exatninationof witnesses, and that you will cAu«e»ueh tol/* examimd oj-m th' 

mtciTOgatorica which accompany this letter of request (or nr < t^^') tom hirj' the ^alIJ 
raattersinquestionin the presence of the agentu of the pUmt iff and ih f'.ri'l »iit,or ru'h of 
them as shall, on due notice given, attend such examination 

And I further have the honour to request that you will I/*; ph.jH <I to oium (hi 
•uisMersof the said witnesses to be rc<Iuccd into wnling, and all tyy>Lif, l< lU ii-umI 

documents produced upon such examination to ire duly msrk"l for i'h iitih'rttjon, end 
that 3'ou will ho further pleased to authenticate such r xarnmatiori hy Ih" m ut of jom 
tribunal, or in such other way as is in accordance with your prry 'dun , and (o n liuii IIjo 
« amo,togetherwith such request in writing, if any, for the 'xamiiialloii of oih' r i?' r 
to the said Court. 

[Note . — If the Ilequcst ls directed to a P'orcign Court, lh« Hoida " lluoui/li lli« 
Majesty’s Sccret.iry of State for Foreign AfTatm for tranmnl'-nloii " nhoiild fi" lo»i id d 
after the words “other witnesses” m the |ienuI(imnlo liu'i of tlih foiiu ) 


No 9 

Cosr3ri')''iox ron .t LocvLlNVEirKJVTio.VjOK to i xmiKf: Ai louu i >, H> M, ii. it, i ),) 

( 7 V/r.) 

To 

WiOKCts it IS deemed requisite, for the purjioni a of i lux >-1111, ili>>l a 1 uiiiiiii 1 mmi 
for bliould be issued ; Yoii.irchcreby»|>|ioiniedt'oi>i(id niouufiu lliu jiuipuni 

of 

ProetsH to compel the attctid.tncc befon- >oti of imy wiHu i-n' n, 01 fui I In iiduliii l|uu 
of any documents, whom or which yon may demro lo '■anifdim ui iiix|ii > I , ivlll Im 1 mui i| 
by any Court having jurisdiction on your npplnnliou 

A sum of Its. , being your fin In Ihenloxi’, Jx In m uiili fm miihIi i| 

Given under niy band amt the seal of the (.'out I, i|di ihiy 'd 

10 


•S'o HI 

CuSllIISSlU.N TO SUKI. A I'aIIIIIIOS (41 .'ll, | 1 ,1 ) 

('/•|(/r.) 

To 

W1U.RKIS It IS deemed reqiiintc for (ho puiiio'-in of >lil« xiiil il, ii ii i iiiiiiiUiJti,Li,^^ 
should be bsued to make tbo 2).Trti(ion or seimritlion nf Iho |iio|>«i 1 1 ojm c uh i| in, 
according to the rights as dect.iml in, the ikirte of (Ins tViui, didi d tl.i ,l 

of 10 ; You are hereby ap]M>iiiti<l Comiiilxxioiii 1 (iT Mil' niiul |i„, |,i, I, 

arc directed to make «uch inquiry at niny Ih* hi <> "" itry . lo iliU'lo i In' xiiid 1 1 ^ 

according to the best of your skill and jiidgimnt in (h'> ithiiK n ri<l iiiiMii I In' x iiij i|i , | 

and to allot such shares to the sciernl inrtie^ Vim »<i< hi it’hv aiil Imi i^i d in mi ,ii||' 
Binns to bo paid to any party by niiy other jiarty for the |•olJxl>■' 'd I'ljiinluiiij.' 11,0 ^,||||, 
of the sbarw 

Process to compel the atteud.viicc before you of any n itiii ra, m Im I lii> |>iiiiliii ||i.|, ,,| 
any documents whom or wIiicL you may desire (i>etniiiin<' or liix|a , 1 , » ||| |,^ 

any Court havbg jurisdiction on your applicnliui 

A sum of It-s. , being your fee in (he iiboie, is In n 11 il h Im » mili i|. 

Giicn under my hand and tbo seal of the (<iur(. tliix di\ id 

19 

Julj. 
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'Yonci TO PvrTiEs 


To 


No a 

Of THE Dv\ JIXEO TOH ExiUIVlTlOV OF 1 

Tnr JobiSmcj-ion (0 18, r ic; 

(TuU ) 


Vi xtvess jiBorr to 


IV'XIEFE . « ~ ; 1 1 

required ' 

•sS IS inimcdiateli , and it has been shown to tJie Court s Sa.tis?acUM Sauil 

co»«, to t, ,L“i7 “i? <»>“' tood aU „M«m 

* “ Witness 

day of 10 


of 


19 


Jurljt 


No 7 

C'j5nn»sio*N roEXitJiBTE aBstwT Wiirress (0 SC.rr 4,18) 

Jo ' *™'’ 

Uhj kUs tho ovkIcrcc of is roqtured the jutheuUne 

S'ut, and’shetoaa , joiinrcrcquesfcdtofaiofhcevidciitconinlerrPoJ^wrtfr 

witness and you are hereby ajipomtcd Coxnzni siond 

tor that purpose The evidence uill be taken in the presence ol tbepirtica or then agrul" 
if m aftemlance, who will be at liberty to question tho witness on liio roails sj^eiSud » 
incl you aro further requested to roako return of such CTidcucc as soon as it lu" be 
taken. 

Proocsi to compel tho attendance of the witness inll he jssue*l h) any Court h v\ lift 
jurisdiction on yonr upplieatiofu 

A ‘'Um of Bs being jour Icc m the aboae, as heveuth fyru irihd 

1 «) h ind and the seal of tho Court, this ifkvuf 

Jt Ij' 


Ko S 

IjLTTBn OF Rmucst (0 26, f h ) 


(.Ttlle ) 

fileading —To the President and Judges of, etc , etc , or os the ease tia / te ) 
Whereas a suit IS now pendmirm the ^ , 

m which A B IS pUiutiG and C » jsdrfendaot. Audio the sud suit (he pfamtiircfaiiiH 

(abstract p/elaun) , . , »_ .i.. 

And wlicrcas jt Ii is been represented to the said Court that it u ticce-'^arj i r 
purposes of justice and for the due detennmstion of tho matters lu dispufe i-t tw tvn m 
parties, that tho following persona should bo cwwuicd aa-oUwc‘'‘’'.s upon oath (oucw/'r 
such matters, that is to »ay 


iCnd It appearuig that suth 
lionourable Court . 

and ( 

Coiir 


] 1 .of 
f7 If, of 
1 J,of 

witnesses arc tcsidcni •witbisv 


n/'d 

the jurisiljctiOfi of jo»' 


- to reqiw't 
Ol 

Dr mere ef 
I rhea^iid' 



•IK->T bclltl) 
^»os 0, 10 
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mtcrrogitones ^hich accompanj this letter of request {or mu tocc) touching the said 
nntters jii question ui the presence of the agents of tho plaintiff and defendant, or such of 
tlicni as shall, on due notice given, attend such exomtaat ion 

^Vnd I further ha\o tho honour to icquest-that you will bo pleaded to cau^e the 
ftiiiw ers of the said witne&ses to Lc reduced into writing, and all books, letters, papers and 
documents produced upon such examination to be dul^ marked for identification, and 
that jou \vill be furtber pleased to authenticate such examination by the seal of jour 
tribunal, or in such other way as is m accordance with 3 our procedure, and to return tho 
same, together with such request in writmg, if any, for the examuiation of other « itncs^c" 
to tho said Court 

(iVofe — ^If tho Request is directed to a Foreign Court, tho voids through Hi"' 
Majestj 9 Secretary of State for Foreign Affairs for transmission ’ should be mserted 
after tho vords “ other vitncsacs in the pcnultimato lino of tins form ) 


No 9 

CoJiati'5Slo\roi.ALoo\Ll\\EbTJCvTiov,oRTOtx\iii>EAccocNrs (U J0,rr 9,11 ) 

(2iffc) 

lo 

UiiFREis it 1' deemed requisite, for tho purpo-tcs of (liu "-uit, (hit a i.ommi'>'-ion 
for should bo issued , YouarchctebvappointedCominissioucrfor thcpuriiO'C 

of 

I’roetss tocoiupcl the alteiidancc before jou of m3 svitnessc*. or for the production 
of niij documents, whom or which 30U mij de"<ire to<\amiiie or inspect wUl be issued 
by any Court having jurisdiction on jour application 

A sum of Rs , beuig sour fee in theaboic, i& Imrcvith forwarded 

Given under inj band and the seal of the Court, tins day of 

10 

Jvtljc 


No 10 

COJim3^1l)> TO SIAEC A rvUTITIUN (O iG. 1 IJ ) 

{TtiU ) 

To 

WiiLiiLis it IS dccintd requisite for the purpo'ca of this suit that i comiuLssion 
sliould bo I'sued to make the partition or separition of the propertj specified in and 


accorduig to tho best of sour skill and jiidginciit m the shares set out in the snd decree, 
and to allot such shares to the scacral parties \ou are licrebj authorized lo award 
sums to be paid tounj pirtj bj aiij other pirtj for the purpose of equalizing th" nlut 
of tho shares 

Process to compel the attendance before sou of any n itness, or for the production of 
imj documents whom or which jou maj desire to exainine or inspect, will be issued by 
anj Court havmg jurisdiction on jour applicition 

A sum of Rs. , being jour fee III theaboee, is herewith forwarded 

Giecu under mj hand and the ecal of the Court, this daj of 


JwJq'. 
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THE CODE OP dVII. PROCEDVRE. 


riB9T So/IEl> 
Nos il-lJ 


No 11 


Nowoe to MrNOP DtPBWOANT AM) Gdikoun. (0 3J?, r 3 ) 

{Ttlle ) 

lo Minor Defendanl 

i^alural Guardian 

Whereas an application has been presented on the part of the plaintiff in the above 
suit for the appointment of a guardian for the suit to tho minor defendant, you, the said 
minor, and \OU (1) (j> Here insert the naniB of gnanjian areberebv 

■. f II — » — ^ouof 


Given under my hand and the seal of the Court, this 


-octed* 
of the 


day of 

Jud^ 


No 12 

Nonet to opfosiTE Parti of i»\v toed for utASiNa iviPEACt of PafffbJsji 
(0 33, r 6 ) 

(Tiffe ) 

against »« forma pattpenj under Order XNNJJI -opljeation , “id 

Jdure. IBOS, and whoteM tte Court oort no re^oo *" .ufh 


tjiveii unuei mj nauu aiju »ui. .»* •• 

la 


,.r, 

. ':>urEry oi itw Usuusti 
(Title) 

ItfCOJU® 

nmiJis )oii Bo I’’"-*'-'' “S“’‘ !i! 

Inble OS surstj tor tho pnlormonco of ,,),Uoi odccreooa' po-wil o'> 'B 

sa,<l dofoiidontJutiiooboToroit, «0''™rTO “5'““'; 

(I->j of *•' , and uherrAS 

tho bud defendant for the payment of ^ „ j Iccrec against jou 

' 'oSrc»»oto. 1.0. 

’ 

d'" of 


Nonet 


10 


Judjf 



Cotmrofilie ot 

I^noisTFR OP CiMl. SoiTS in the year 19 
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r1«Q3 ]0 ^Qnatu\ 


<9aniuit^traoaie I 

put* ISlfA lOJ I 




J9pjo ;o »|«a I 


oouwi['Ii»i'>*ie<i 


lv>Miiatiu9tiiSpnr | 


a]0(t«M.| I 

»1'fl I 

I 

oninrtt I 


IV \ jn ^unooiv 


II 

•3i 

ia 


1 931191 (sai io »3C|1 I 

j 00!Jll335»(I I 

' »idvs, I 

93 i9pi«ai ;o9JriJ 
iinnlfiwaa I 
anv^ I 
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TIIK SECOND SCHEDULE. 


Arbitration, 

Arliitration ttt StnU. 

1. (i) Where %n awj suit all the parties interested agree t* 
Parties to suit may ^^7 matter m difference between them 

apply for order of refer- shall be referred to arbitration, they may, 
at any time before judgment is pronounced, 
appl} to the Court for an order of reference. 

{3) Every such application shall be in writing and sliall 
state the matter sought to bo referred. 

References •—Shama Sundrim lyirt Abdul L-vtif 4 C W N 92, 27 
0 Cl [reference to arbitration on \erbil application] , followed in Abdul Hamid 

V Rnz ud'din, 30 A 32 (1907), Bern Sladhub Mitter v Pnja Natli Jlandal, 

SOWN 2G8 [arbitration award, if binding on person not pMty to reference] , 
Choonej ‘Money i Rnm Kinlar Dutt, 5 C M X 242 28 C 155 [\aIuators 

not arbitrators and therefore order of reference not under «cctionl , Ghukm 
Jilam V Muhammad ^Vlimad, 6 M N 226 [scheme of Code ns to arbitration] , 
Debi Churn Minna i Bipra Prasid Jam 7 C l\ N 18G [mtlidrinal of suit 
after iwird] , Fakir Chand Dej t Tin Cowne Dp) 7 C M N 180 [agreement 
to refer — not in writing — whether idjustment of suit] , Slieo Dis Mis«cr v 
Broja Xandan Persliad, 7 C M X 313 (application b) pleader not speciallj 
autliorizcJ] , Protap Chundor Dcy t Tool^j Da's De) 29 C 793 [sections 
applicible to arbitrations in a suit] , HardcoSilmt Giuri SInnkar 28 A 35, 
Lutawin v Lachji, 3G A G9 (F B ) (1913) [authonti of guardians of minor to 
agree to reference], Parsidh Xarain Smgli t Glnn^haam Xarain Singh, 9 
C X 873 [award on reference not agreed to bj all partus] Inder Subbarami 

V Kandadni Rajamanmr, 20 af 47 [reference on petition not joined m b\ all 
the parties to the suit], Kadhu Singli t Baljit Singh 29 A 423 [application 
for reference «igncd by pleader holding defective taJalat nffwo/i] Pitam Mai t 
SadifJ All, 29 A 229 , Ishat Das » Ke«Lab D«o 32 V f,57 (191(|) [meaning of 
words “all the parties to a «uit ), RaniJiawan Ram t Kali Cinran Singh 
29 A 429 [authont) of pleader to agree to reference] , If iji W cdmi Cas®ecm t 

• Tbe es*es licrc noted are decisions »nb*e and »epor1-<l np to and inelmiinc September, 

quent to tbe list edition of 0 Kinealr • Cixle 1914 





JHE (ODJ OJ Civil inOCIDURL 


Seoovu fern in 
PiKis 2 5 


LuTmibai, 1 Bom L R 617 [^Coiirt lias ao power of its own motion to on! r 
lefercnce— absence of stntten apphcationj , La] Moliun Pil t Surj-a Kunnr 
Dis 11 C W N 1152 [reference not concurredm by all parties], HaraLbhaii 
Jamrabai, 16 Bom L R 340 (1012) , 37 B 639 [tins schedule does not con 
template refen nco to arbitration by parties to a pending suit putside that suit 
and wthout intervention of Court], Jiduv Kailas 37 C C3 (1909) [ainrd upon 
a private leferencc] , Sabta Pnaad i Dliaram Lirti 35 A 107 (1912) 


[s 507 j 


[s 503] 


(s 5i0] 
[s 507(2) 


2 The arbitrator shall be a'pfQinied in such inamicr a*5 
Appointment of arbi- may be agreed upon bettteen the parlie? 
trator 


3 (/} The CJourt shall, by order, rcfci to the arbitrator 

- . , , the matter m difference nhich he is required 

Oraer.IreIe«n== ^ determine, and shall Hy such time as it 

thinks reasonable for the maXmg of the awird, and shall specif) 
such tune m the order 

{^) Where «t, matter is referred to arbitration the Co»yt 
shall not, save vi the mannet and to the extent proanded in tins 
schedule deal tntli such matter in the same smt 


References — SitaRamu BhawaniUmPani 26 A lOofdelucrj of iwir 
mtliin time fixed by Court] Asad nl Kb t Muhammad Nur 27 A 459 ' 

of airard made but not rcachme the Court iwfhin >J o tunc bwtedj, u y 
Khedu 33 A e4'>(lCn) LachmanDasi Abpathash 30 A 169(l90S)fomi5jio» 
to fix date of deUaerr is fatal to award] PichLaun Pam t 
505 (1908) [no second reference on same sttl nuciion] 


Is 509] 


(/) fr^ere the leferencc ts to tuo or more 


pronsion shall be made 


Where reference is to k n r nnmmn amonff the arbitratois- 

two or more order to difference of opiiu u S , \inuiice 
provide tor dlS^rence of (<j) by the appointment ot I 


(i) bj declanng that, if the majontij ' ” 3 *”*“'* 
agree, the decision of the nnjontj s7i J> 

(c) by empowering the arbitrators to appojn . P ^ 

(4 otherovuse as W be betaa een tl c por^ 

they cannot agree, as the ''“"f J slnll such 
(S) Where an umpire is appomtoil the ^ 
time as it thinks reasonable for the mnlivg o 
he IS requued to act 

6 (t) In any oftheJoVmimy rose", 

■ Po„eio.C,„..,.p .. 


a reasonaUc Ume I'lth 
meuloj an arbtlralm, 01 th< P" 
refuses to accept the ojfice of arlniratm, m 


point arbitrator In cer 
tain cases 



\nBITRAT^O^ 


140'J 


SFOtvn Si urn 
1-8 

(6) uhoc rtU arbitiator oi umpire — 

(i) dies, or 

(ij) refuses oi neglects to act oi becomes incapable of Is 
acting, or 

{ill) leaves British India «h circumstances shoiving that 
he ^vlll probabl} not return at an early date, or 

(c) vhere the arbitrators are empowered by the order of [s 
reference to appoint an umpire and fad to do so, 
any party maa serae the other 'party or the aibitrators, as 
the case may he, with a wntten notice to appoint an arhitraio) 
or umpire 

(-') If, witliin se\en clear dajs aftci such notice has been 
sei\ed or such further time as the Court may in each case allow, 
jio arbitralo) or no umpire is appointed, as the case may be, the 
Court ma}, on application by the part} who gate the notice, 
and after giung the other party an opportunity of being hcaid, 
appomt an arbitrator or umpire or male an order superseding the 
aibitration, and in such case shall proceed uith the suit 

References — Jamna Kunwarv KnsirAli 2JA 412 [arbitrators ncglcctmp 
to fdc award] , Muza Sidik t Musst Kaiuz PC 15 C N 1005 (1911), 

38 I A 181 14 C L,J 313 [not ii«cc««ar) that the arbitrator who refuses 

muat have accepted office before refusing) 

6 B^er} arbitrator or umpire appointed under paragrapli I* 
Po»e„(,..rMtr.ior.r * paragraph 5 bliall ln\c the like poaors 

umpire appoicted under as if Jiis name had been inserted m the older 
paragraph 4 or 5 reference 

7 (i) The Court shall issue the same processes to the I* 
Summoning witnesses parties and witness whom the arbitrator oi 

and default umpire desires to examine as the Court mat 

issue in suits tried before it 

(^} rersons not attending m accordance with such piocess, 
or making ant other default, or refusing to gite their etndcnce, 
or guilt} of an} contempt to the arbitrator or umpire during 
the mtcstigation of the matters referred, shall be subject to the 
like disadtantagcs, penalties and punishments, bt order of the 
Court on the icprcsentation of the arbitratoi or umpire, as tliet 
would incur for the like offences m suits tried before the Court 

8 Where the arbitrators or the umpire cannot complete I»* 
Extension of time for the award avitliin tlie period specified in the 

making award order, Ihc Court maa if it thinks fit, either 

oUow further tunc, and from time to time, either before or after 
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ili<, etyiirahon oj the period Jixed ioi tlie mding of the awaiJ, 
enlarge such period , or may make an order superseding the 
arbitration, and in such case shall proceed with the suit 

References — Jarnna Kunwar v iJasir Ali, 24 A 313 [order for super 
sc'ssion], Sitar-im V Bliwani Dm Ram 26 A 10"} [delaerj of nward mtluu 
time fixed] , Asid ul lih v Muliammad Niir, 27 A 159 [here the comp^etiou 
“ind delivery of tJie award arc not dMmguislicd the one from the other] 

515 ] 9 TThete an umpire has been ippomfcd, he ma} enter on 

Where umuite mav the reference in the place of tlic arbitrators,— 

arbiiralsln JiCU of arw- (fl) if the} have allowed the appointed 

ifaiors titnc to expire mthout tnalong an award, or 

(h) if they have delivered to the Court or to the umpire 
.1 notice in writing stating that they cannot agree 

516 1 10 Where an award m a suit has been made, the peisons 

Award (a aigdid who made It slialJ sign it and “ 

and filed filed in Court, together with any depositions 

and documents winch have been taken and proved befoie t lem, 
and notice of the filing shall he giien to the parties 

References -Sec NobrnKall, Dabrer Ci,«c Bwr,«,5 

803 [apyliMtion to set aside oword— time tom wlicli liim f g ^5 

Asad i Kb l Jtaliommcd Nor. 27 A 460 

0 PtanChaiidto.llC L J 143(1898) fatntdtmd wlien art te'” « 
paper on which the decision la to he vcrittcn by at 

11 Upon any icfercnce by an of 

Statsmeal «i spealai arbitrator ” J®?"" “ r,s ,p fbc triiofc or 
case by arbitrators or the Court, state the sDCCl'\l e'^se 

umpim any p,rt theioot 111 opm« 

foi the opinion of the Court, and the Court sha 

thereon, and shaU order such opinion to ho 
pait of the award 

^ 1 s- M ISO 119101 

References — rnrshotnm t Raingopal, •> ^ ^ jjs npmion 

,1.. _ «+ /.rtnwrtft n*fcrcnco to tiic LUM4 ^ 


617 .] 


] 12 The Coiiit ma}, hy order, luodifj or 

Power to modity or tiward,— - nonrar? that i 

correct award (a) where it appea ^rbittntmu 

evwaul IS upoVa mattei not referred to 


SrCOND SCHED 
Paras 13 IS 
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( 1 ) 1(1 such pait can be separated from the othei 
part and does not affect the decision on the matter 
referred , or 

{h) where the award is imperfect in form, or contains any 
obMOus error ^^hlch can be amended without affecting 
such decision , oi 

(c) nhere the miard contains a clerical mistake or an oro) 
arising from an accidental slip or omission 

Keference — Narsinglii Ajwlhya, ICC N 256(1911), 15 C L J 110 

[latitude of arbitrators] 

13 The Court nia> also make such order as it thinks fit [s 619 ) 
Order as to costs of respecting the costs of the arbitration uhere 

arbitration any question arises respecting such costs and 

the award contains no sufficient provision concerning them 

14 The Court maj remit the award or anj matter referred 
Where award or matter arbitration to the re consideration of the 

referred to arbitration same arbitrator or umpire, upon such terms 
may be remitted as it thinks fit,— 

(а) where the award has left xindctcrmmed anj of the matters 

referred to arbitration, or where it determines any 
matter not roforrod to arbitration, nnJeis such matter 
can he separated uithoul ajfeciwg the determination 
of the matters referred , 

(б) where the award is so indefinite as to be incapable of 

e\ecution , 

(c) where an objection to the Icgahtj of the award is apparent 
upon the face of it 

References — Dlnujibliaj Gudharbliai t ATathiirbl ai Gliilabliaj 28 B 
287 [«ee noto<s to next clause] Alustala KImn i Phulja Bibce 27 A 526 [«ce 
notes to paras 20, 21], Tlicrecvenpa DatbecnRar v Anidanatlia 29 31 308 
[award deteruaining matters not referred] 

15 (7) An award remitted under paragrapli 14 becomes r» 62 f] 
Grounds for setting A Old on /fiih/rc of tlio arbitrator or umpire to 

aside award reconsider it But no award shall be set 

aside except on one of the following grounds, nameh — 

{«) corruption or misconduct of tlie arbitrator or umpire , 

(/<) cither part\ liaMiig been guilta of fraudulent conceabnent 
of an} matter which he ought to liatc disclosed, or 
of wilfulh mideiding or dpconing the arbitratoi oi 
umpire , 
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'livp roDE or cfTO rrooEDCEE 


SECOND VlfD 

V<,t\ 16 


fr) tiib ■jnsifl lia'nng been raaac after tbe issue of m onftr • 

{ <) Wieic an aware, utuwiw ioi4 ot is set ^'* "'**' *“^ 
(/) f/ie Co«(t sAa« maU an order luperserhng tU ariuiafioa «ii<f 
tiv s«c/i cd^e shall froceed mth the suit 

Beferonoee-M->n„«,r. CaJlrrlita r .tied 

387 (not sufficient ffiereJr to lifcgB -v gro^ iin*r iIImt 7 D f) S 

olsD be prored], Kih Cltarso Sirdsr n , j « , 

W 30 C S07 [ ifflseondnrt »! teptaS Hen 

mns*ct.on of 8mei! Cell® CeoriJ, ™ ml nijeeltofe™'"']’ 

Bom Noram Boi i ilni! Noth ^ oO m (Mm®ff ■''‘O'" « 

mu Hertlii jrnUonti o Brnmnirno 455 j^omas »< 

Mbilr .tor? Assi ui loll r to oppeof fiom old" eettm® "* 

‘ made ’] , eongn Pf>sod r Kor»,.8A , ,^545 (IjOS^tonlrii) , Vtolpe 

omrdl tat 61- Aclmthan-n < . bad'er Cl'tod ^ 

Uatiinti Das < Dbji Dweracl, -» ® ^*4/ b,1,„jU1o CtoaiM 29 A W 
aohwd Clandar SC L J ^ E 3 W 

rmisetrndtati . Dsbatoi 0 Eo«a)i lo B““ , totoi !"3 > Oonesb <■ W» d' 

StaleandUsmn of n tS. T ® !W' 

Ateti 0 Essaj' 11 C l 5 »o 

” <« 01 

Judgment to Dc «c- Or anj w ^ ^ 

cording to swatd 


appljcntjon has "been raode Conrt sb'‘"> 

Court has relusea such ^yj.poecewlteFOtaU"" 

time for mafong apphcatio^as e p ^ 

ntckmetit ftccording to tlie j ^ ^iecrcc .j 

’ ^“1 Opon the juagment so m so ior^ '>><= 

ami no appeal shall he ^<f^„„„wtMbea''an! 
ileeroe is m erf ess of, m not in aecoruu 




3„ l,cc„„d ayvcsl has case h»>l '■'< 

OTtf. nn an Mil I15 an arbitra S,t4 I , 

firo Draft ami nl'O'c mmol tlic P ^a ( 

CliBftcrici t Sirboimangalsi Dihi 8 o ^ 4)„„ J, > j 

f,„,,„cll f "Soi l cr. Vlrmam-Hfo , 

If- f, C e* sf cifl j^tvppcal], fcnblia 
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(190S) , Cbooncy Money v llam KinLu Dutt, 28 C 115, 5 C W N 242 
[referees valuators not arbitrators], Indur Subbinnu v Eondadai, 26 M 47 
(1902) [appeal] [not followed in Konakku Jiagalingi v ^agalulga NaiL, 32 M 
510(1909)], Gobardhau Dis t Jai Kisborc, 22 A 224 [appeal], Par'idh Narain 
feingli t Ghansb 5 am Naram Smgli, 9 C W N 873 [appeal and second appeal lie 
from decree pa«'od on award on reference net agreed to bj all parties] , M aljce 
Mathura Das v Ebji Umerscj, 29 B 285 [appeal], Nadiar Cl and i Gobind 
Cbandar" 2 C L J Cl, C5 [appeal]. Sham Lai v Misri Kiinwar, A 426 
[appeal], distinguished in Behan Lai i Chunni Lai, 29 A 457 [appeal], Ramesh 
Chandra Dbat v Karunamoyc Dutt, 33 C 498 [appeal] Clnuman of Pumea 
Municipalitj t Si\a Sunkar Ram 33 C 899 [appeal] , Janol ej Natli Gul a i 
BrojoLall Gain, 33 C 757 [see clause 21] , Abdul Tahir i Azmut Bibi 2C L J 
80 [award, decree made in terms of, by Appellate Court if appealable] , Chinta 
inonc) V Haladhar, 10 C W N 601 (appeal) [See notes to clau«e 20 ] Slab 
Kiisto i *Bati3h, 39 C 822(1912), and sec Rangoon Botatoung Co t Collector 
Rangoon (PC), 40 C 21(1912) [appeal to Privy Council] Surja Naram v 
Bunwan Jha, 18C L J 35 (1913)[no appeal, though validit) of award assailed] 


Order of reference on ojreemenU to refer 

17 (^) Where any persons agree m ^\^ltlng that anj (« «23 j 

Appiieatiofl tJ flit Id <liffGrenco between them, sliill be leferred to 
Court agre«m«nt to refer arbitration, the parties to the agreement, or 
to arbitration of them, inaj apply to any Court hating 

gunsdiction m the matter to iiJuch the agreement relates, that the 
agreement be filed in Court 

(■?) The application shall be in \\Titing and sliOl be 
numbered and registered as a suit between one or more of the 
parftes interested or clainung to be interested as plaintiff or 
plaintiffs, and the others or other of them as defendants or 
defendant, if the apphcation has been presented by all the 
paities, or, if otherwise, between the applicant as plaintiff and 
the other parties as defendants 

(J) On such application being made the Couit shall diicct 
notice thereof to be gi\cn to all the parties to the .grcciuent, 
other than tlic appbeants, icquinng such parties to show cause, 
within the tunc specified in the notice, why the agrieincnt should 
not be filed 

(-{) Where no sufficient cause ts showai, the Court shall order 
till' agreement to be filed, and shall make an ordei of referente 
Jo the orhitraior appointed in accordance uith the proitsious of the 
ifgrccmait or, if there is no suck proiiswn and the jHirlics cannot 
agree, the Court may ap]X)int an arbitrator 

References — Pirumalli Sat^■a Nara\,.iia t l\mni.iUa \eiiLita ILmgai j*a, 

27 M 112 W ill Mulnmmud r Bakiwal llak^Ii 2S P R (l'>14), Ja^anNathr 
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NaniL Clianfl, 9 P E {1913}, Datfa v Khctlu, 33 A 643 (1911}, Giaf^m 
Khaiii Muhammad P C,29C lf>7{1902;, 1 eidahchala Ecddi t 

Kaogiah Eeddi 36 Jr 353 (1911) [order filing in agreement to arbitrate is a 
decree and appealable] [See Bcct 101 (d)] Sec also Sur> v lsara>an Eio i 
Sirabiuli, 21 3f L J 263 (1911) , Tlwnivengida Tiuengar v Vndinitba Aj’jar, 
20 51 303 (1908) [death of ooe of parties — application by legal represeiitatire] , 
lin Coijr} i)eyi PaJcir C/iand Ihij , 30 C 318[sgreeincnttoreferDotinwn<!ng— 
agreement m pending suit], SheoDalo SIieoSlianlarSingli,27A D3[agreeinent 
to refer made pending snjt — soeh agreement a hai tt> conUsmnee of suit ] 


18 JVhete any inrty io any agjeentenC to refer to arbitration, 
Stay of surt where -person claiming under hm, xnstiMeb 

there (s an agreement any suit aqainst &mj otli€i vartij to tJlC (igTCC 
to refer to arbitration o, gjiy ^ersoH claiming undei hrn, nt 

rcbpeci of any matter agreed to he referred, any party to such tint 
maij^ at the earliest possible opportunity and in all coses uhre 
issues ate settled at or before such settlement, apply to the Vonrl 
to stay the smf , and the Court, tf satisfied that there ts no suj/iciciil 
)cut>on why the matter should not be tcfeired in accmdancc uith 
(he agieement to lefer to arbitiation, and that the applicant nas, at 
the time liken the suit tms zustituted and still temaivs, teady am 
wdhiig io do all things necessanj to the prosier conduct of the 
arhiUation, may male an oidcr staying the smt 

19 Tho foregoing nionsioiis, as fai ns thy me 

at , VI witK nu\ agreement filed * y> 

.0%7S»rSSl' shaii bo\.,pphcabIc to all procootog. «»'« 
parairaphiT reference nnde ba the 

imde} that paiagiaph, and to the and to lo ic 

folloitvig thereon 


Arhitradon mthaut the tnlcncnUon 'd ^ 

20 (0 Where any niattti lias been 

«i4out the mtcncntion of a Court, a o a 
B!iB 2 award In raailM i I,™ tmdo thcnmi, nij )'<■' ® 

:ererreil fo arbitration a'raul lias lioen 
Without Intervention ot interested m the .ward nit> ‘11 * 

Court having jiizisdidioJi ^ - 

;nattei of the attard that the award bo rded in , , jj j„ 

f^jThe application sbaH be ‘ root .i' 

iiimbercd and registered as a euit boiv'ccii Pi 
daintiff and the other parties as defendants n,jrt)i' 

( ,) The Couit slnll direct notice to '» 8" tifciii Io 
o tho .uhilratioii otJiei than thr apphc.ant, 1 
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I'AEA 

shou cause, uitlim a time specified, why the awaid should jiot 
bo filed 

References — ^llaliomed WahidadtliQ v Ilakiinsn 29 C 278 [objection 
to \aliditj of reference] , Jlacuagliten r Kimcsliwar Sing, 30 C 831 [valuation 
not an award], Scsbayya « Cliengayya 24 31 31 [award relating to propert} 
pirtly outside jurisdiction], Ghulam Jilani t Slulmmraad G C N 22G 
[sclicme of Code, referred to m Kunji Lnl v Durga Prasad 32 V 481 (1910)] , 

Xarsmg Drs v Ajodlij’a Prasad, 31 C 203 [tlic words m the former section 
‘ tlic matter to which the award relates ’ refer to the subject matter of the 
arbitration and not the matters actualU awarded] , Mohes Chunder t Amar 
Chand 19 C L J 260 (1913), Gaun Shankar v Maida Koer 31 C 5lG 
[withdrawal of application] , Fosnusami 3Iudah ii 3Iandi Sandara, 27 31 255 
[appeal, revision], Kalila Ram t Babu Lai, 26 B 205 [appeal], Slustafi 
Khan t Phulja Bibi, 27 A 52G [no power to amend or renut] , distinguished 
m Bahadur Singh i Nagipuran, 30 A 151 (1908), Thiru\engadathiengar v 
Vaidinatha, 29 31 305 [order on application is decree and appealable , see ne^t 
clause] , Chmtamoney x Haladhar, 10 C 3\ N 601 [appeal , distinction 
l)et\reeii cases when application to file award is allowed and when it is refused] , 
Xajmuddm Ahmad t Albert Pucch, 29 A 584 [decree on award made 
without allowing time to file objections — appeal], Bhajaban baba v Be) arj 
Lai Basak, S3 C 881 [a valid aarard is operative though neither paitv has 
sought to cnfocLC it], Tek Lai Smgli t Sripati 10 C L J 123 (1913), 

Basant Lai v Knnje Lai, 28 A 21 [order refusing to file award, appeal] 

Gincsh Singh t ICashi Singh 28 A 621 [jun«diction of Court to decide is 
to validity of reference, and sec Manilal v \anma)i Da« 29 B 621] Abdul 
Vli V Anwar 11 C 3V hi 220 [appeal] Kaghavendra i Gururao 15 Bom 
L R 362 (1913) [scope of clau«c], Ramdiiant RamChanttcr 38 C 143(1910) 
[rejection of application out of Court) harsingh r Ajodhya 10 C h 2o0 
(1911) 15 C L J 110 [filing award m part] 3Iuhaminad Ibnl im w Ahnnd 
Said, 32 A 503(1910), Nagendra l Harcndra IGC h 34(1911) Dhanpat 
Rai V 3Iaast Ivahan Dcvi 30 P R 109 (1914) TJunivengadathiengar i 
Vaidinatha Ayyir, 29 31 303 (1905) (award dctermirung matters not referred] 

Sec ca'cs cited under clause 16, ante 

21 (I) R7ictc f/ic Court ts sattsjtcvl tfiuf {fie wuGer fiub hem sasj 

Filins and enforce- rcferredloarhitratioHaudtlintaHauardliasbecn 
ment of sjch award made thereon and uhcrc no ground su< li .is is 
mentioned or lefeired to m paragraph 14 or pirigiajili 15 /v 
proved, the Coiut shall order the award to be filed and shall proceed 
to pronounce pidgmcnt according to the award 

(J) Upon the judgment so pronounced ft decree shall follow, 
and no appeal shall he from such decree except in fofar as the decree 
IS in excess of or not in accordance tilth the award 

References. — Prof ip Chun IcrlKj i Tool<c\ I>j'< Dej 2'1 93[«ctti ii 
of Code npi he il Ic to arbitrations lu a «mt) GobartH uiDj «r JuKi lienD . 
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Secovd Bched 
pABis 23 23 


32 A 224 [appeal undue mfluence — coercion], GndliartLai v MatJiurblai 
Ghihbhai, 28 B 287 [proof of allegations against award] , Jlustafa Khan t 
Phulja Bibi, 27 A 526 [in last clause] ; Janokey Nath Guha i Brojo JAl Guba 

33 C 757 [appeal lies from order directing award to be filed] , Abdul Taliir t 
AzrautBibi, 2C L J 88 [order refusii^ to file award is a decree] , Cbintamonc^ 
V IWadhar, 100 W N COl [occ clause 20] , AMuIAlit AmrarAli 11 C M ^ 
320 [ibid], Ginesl u Al.lidn, 13 C L J 399 (ISIl) [orfer made iinJ r tti< 
clause 13 appealable underaect 104,cl (/■) ] Dlanpat Rii v Vusst Ivaban Dm 
30 P B 109 (lOU) Bhagat Him l Pares Him 84 P E (1907) 


22 The last thirttf seien uords of section 21 of the Specific 

, , , ^ Rdwf Act, iS77, shall ml apply to any agree 

Exclusion of certain ^ J ’ i , i Aivm nirnril 

tvords in the Specific ment to refer to arhtration, or to any aicara., 
Relief Act 1877 .promsxons of ths schedule apply 

23 The forms set forth m the Appendix, mlh such lana 

Hons as the circumstances of each case rcquir , 
shall be used for the resfcctiic purposes therein 

mentioned 



APPENDIX 
No. 1. 

Applicatiok for an Order op BErERt>CE 
(Tif/e of tutl ) 

1. TliiB suit is instituted for {state ttalure of cJatm) 

2 Tho matter in difference between tbc parties is {slate matter of difference) 

3 The applicants being all the parties interested bise agreed that tho matter in 
difference between them shall be referred (o arbitration. 

4 The nppbcanta therefore apply for an order of reference. 

A. B 
C. D 

Dated the day of 19 

Note —If the parties are agiccd as to the arbitrators it bhcnild bo bo staled 


No 2 

Obder of Reference 
{TtlU of sutt ) 

Upon reading the application presented on the d i) of 19 

It is ordered that the followmg matter m difference a rising m this suit, naiutl^ — 


be referred for determination to X and Y or id case of tbeir not agreeing then to tho 
determination of Z, who is hereby appointed to be umpire , and such arbitrators are to 


Liberty to applj. 

On r> under ina hand and tbc seal of the Court, this 


day of 

JuJt/e. 


No 3 

Okuib ivi. Arroi>T'ifc>T of Nt» Airiti \toi- 
{Title of tvit ) 

\\ hcrciks b^ an order, dated the d»j of 19 1^/n/e order 

of Ttfcrenre and death, rrftisal, etc., of arbitrator'], il la bi loii'Ciil ordtred that Z Lc 
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bEWvj) 5n £i 
Nos 4 5 


Nu 4 

Sr^ciar Case 
{lillcof evil ) 

luUiomatltr of an arbitration letneen A B of and C 1> of 

the foUomnt; special case is stated for the opinion of the Court — 

(Utre state (ke facts eoneuelytu numbered paragraphs ] 

The questions of law for the opinion of the Court are — 

First, whether 


Secondlv whether. 


Dated the day of J9 


X 


No 5 

AwiRD 
(fi/fe of suit ) 

InthemdtterofanarbitratioubetwecnA B of andCBof ~ 

WoERtAa ui pursuance of an order of reference made 1) the Court os 
dated the day of 19 the felloiving mottei m difference 

between A B and C D , namely, — — ' ■■ — — 


baa been referred to us for detcinuuatiOQ, 

Now we, h&vuig duly considered the matter referred to us 
iward as follows — 

We award — 


do hereby make our 


(1) that. 

(2) that. 


Pated the 


day of 


19 


\ 

Y 



THE THIBD SCHEDULE 


Execution oi Decrees by CoLLECTOEb. 


1. ir/icrc the exLcution of a decree has been tiansfericd U 32i] 
. ^ . ^0 fhe CoUectoi under section 66, he maj — 

jwerso 0 ec or pioceed as the Comt would proceed 

uhen the sale of wmioieable j)rojiertj/ ts 'poslfoned m 
order to enable the judgment debtor to raise the amount 
of the decree , or 

{h) i<use the amoiuit of the deciec bj letting in peipetiiitji^ 
or for a term, on pa}ment of a prcnuiim, oi Ijj 
mortgaging, the whole or any part of the property 
ordered to be sold , or 

(c) bell the propcity ordered to be sold or so much thereof 
as may be nccessarj 


Tliii schedule deals Mitli the fouctious of (he Culicctur us the authont) 
jmested with jurisdiction to «ec that the (Item is satisfied The authontj 
13 given for the purpo«c of enabling him to determine the best mode of sitisfpng 
the decree But his discretion docs net extend to na) juri'diction to determine 
whether the decree has been satisfied or not (I) 


2 }\herc the execution of a decree, not being a decree (» 322) 
Procedure of Coii'etor Ordering the sale of imjno\ cable propertj in 
in spec at cases pursuaiicc of a contract specificall} afTectmg 

the same, but being a dccicc for the -payment of money in 
sitisfactiou of tthich the Coiut bis oidercd the sile of Jinmote 
able propert} , has been «o transferred, the Collector, if, after such 
inquirj ns he thinks nccessarj, he has reason to bche\c that all 
the liabihties of the judgment debtor can be discharged without 
a sale of the tthole of his aaailable immotcable propert^ niij 
proceed as hereinafter proaaded 

“Powers.’ — The Collector, it Las been 1 cld is liujtcd to one or othir of 
tlic cour«cs «jKcificalh mcntiontd in the section (2) 


(1) ULorcliscd r 1 irs 11 Bom. 1> R. 7s7 (2) 31adL«Tji Kftra&iJcu r ITui Clilae 

(1912), 37 B 32 7 B 332 CI'SS) 
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5?L(X)S1) Soil 
4 5 


I»o 1 

Special Case 
(2tefea/sut( } 

Li tliBiuaUcruianarbUntionlictneenA B of tud C I) of 

tlic foUowmtj special case is stated for the opmtou of tho Court — 

{Here slateihefotAaconaaelr/ tn nuviberedpara^rupJfs ] 

The questions of law for the opmiOQ of the Court are — 

First, whether 


Secondlv whether. 


Y 

Haled the day oj 19 


No 5 
Awu-d 
(Jilleo/fuU) 

fathematterofaaarhitratwuhetwcen 4 It of audOUof — 

WuEBiAS 111 pursuance of an order of reference made !>> the Court of 
dated tho day of J9 the following Batter ui difference 

between A B and C. D , n imelj - — _ _ - — — ■ 


has been roleixcd to us for deteruiuiulion , 

Now we, havuip duly considered the matter referred to us 
award as follows — 

We award — 


do Lercly make onr 


(1) that 

(2) that 

Dated tho 




day of 



THE THIRD SCHEDULE 


EXLCUriON OF DtCBthS BY COLLECTORS. 


1 . 


Powers ot Collector. 


]Yherc the execution of a decree has been tiaiisfcned Is 32i] 
to the Collectoi xmder section oS^ he maj — 

(a) pioceed as the Court %^oiild proceed 
tchen the sale of tminoteable ^nopertr/ is postponed tn 
order to enable the judgment debtor to raise the amount 
of the decree; or 

(h) laiso the amount of the dccice bj- letnng m pcipetmt), 
or for a term, on payment of a premium, oi bj 
moitgagmg, the whole oi any part of the property 
ordcied to bo sold , or 

(c) sell the property ordered to be soJd or so much thereof 
as may be necessary. 


Tins schedule deals the fuuttJviis of IJie ColUttur as the autlioritj 
iQ\csted with jurisdiction to sec that the dccret js satisfied The authont} 
IS guen for the purpo«c of enabling him to deterouix. the be't mode of sati'-bmg 
tho decree But liis discretion does not extend to anj jurisdiction to deteruiinc 
whctlicr the decree has been satisfied or not (I) 


2 Where the execution of a decree, not being a decree [s 322) 
Procedure ot Collector ordcniig the sale of jinnio\ cable proper!} in 
in special cases pursuaiicc of a Contract spetificall} affecting 

the same, but being a decree for the payment of mone} in 
satisfaction of which tlie Couit has oidcrcd the ‘^ale of lmI^o^c- 
able propert} , has been so transferred, the Collector, if, after such 
inquiry as he thinks ncccssarj, he has reason to belje\e that nil 
the liabilities of the judgment-debtor can be discharged without 
a sale of the whole of lus a\ailable immo\eibIc propertv, nia} 
proceed as hereinafter pronded 

"Powers ” — The Collector, it has been htld, is limited to one or other of 
the cour«cs specific ilh mention'’d m the section (2) 

( 1 ) ULttfchsnJ r 14 Bom. L n "S? (2) MiOharji KmoLLu r n*xi Ctiikof, 

(1912), 37 B 3’ 33.*(1«S3) 



THE CODE OP CIVIL PEOCEDUBE. 


'-flUBD SaiCD 
PABiS. 3, 4. 


[S.322A.J 3. (J) In any such case as is referred to in paragraph 5, 

Koiim Id be given to CoJiector siall publish a uotice, allowing 
deerec-bolders anil to o period of sixty days from the date of its 
Sn Sorty.'^”® publication for compliance and calling upon^ 

(a) every peison Iiolding a decree tor the 
'payment of money ag.am5t tlie judgment-debtor 
capable of execution by sale of his immoveable 
property and wWcIi sucli decree-holder desires to 
have so executed, and eveij’’ holder of a decree for 
the payment of money in execution of which pro- 
ceedings for the sale of such property are pending, 
to produce before the Collector a copy of the decree, 
and a certificate from the Court ^v'hich passed or 
is executing the same, declaring the amount ic- 
coveiable thereunder; 

{b) every person havin|f any claim on the said property to 
submit to the &IIector a statement of such chuiu, 
and to produce the documents (if any) by ■\vliich it 
IS c\'idenced. 

(.') ^uch notice shall be published by being on a 

conspicuous paU of the court-house of the Coui’t which made the ' 
original order for sale, and m such other places (if any) as the 
Collector thinks fit; and where the address of any such decree- 
holder or claimant is known, a copy of the notice shall be sent 
to him by post or otherwise. 

1 , 322B.J 4. (7) Upon the expiration of the said period, the Col 

Amount Oldecrees/OA lector shall appoint a day /or 
paijment of moaty to le representations which the jimgnicnc uco 
ascertained, andlminove- S •, „ i.^iJoro nr rlniniauts (u an>; 

able wopetiy available and the dccrco-hoWets or Ci.™n,m V 1, 
for their satisiactfon. juav desire fo make, and for hoKimg c 
quivy as he may deem necessary for inforniing ij® 

nature and extent of such decrees and 

niGnt-debtor’s immoveable property, and ina}*, iro^^ “ ' 

adjourn such hearing and inquin'. , , *1,^ 

(-7) TT7icre there is no dispute as to the 
liability of the judgment-debtor to any of the niioritics 

of which the Collector is informed, or as ^ ,„jj 

of such decices or claims, or as to the habiUty o ) . 

property for tlio satisfaction of such decrees or 
Collector shall diaw up « statement, specifying ^ 
be recovered for the dischaigo of such decrees, , 
such decrees and claims arc to be satisfied, and 1 1 
piDpeity available for (Imfc puipose. 
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pARtS 6 6 

{3) ]Yhere an^' such dispute arises, the Collector shall 
refer the same, ^vith a statement thereof and his OT\n opinion 
thereon, to the Court which made the original order Jor sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof The Court shall dispose of the dispute if 
the matter thereof is withm its jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall be 
communicated to the Collector, uJto shall then d^a^v up a state- 
ment as abo\e provided m accordance ^vlth such decision 

Amount of decrees to be ascertained and property available 
for their satisfaction — It was held that the assignees of a decree for 
money obtained against a person whose propcrt\ had been taken over by the 
Collector under sect 320, Act X of 1877, whilst such propert) was under the 
management of the Collector, were not entitled to be placed on the list of 
creditors prepared by the Collector under «ect 322 b of the last Code An 
application to be placed on the said list of creditors should be made to the 
Collector and not to the District Judge (1) An appeal from a decision under 
this section by which a disputed claim is settled, has, in Madras, been treated 
as a miscellaneous appeal, i e an appeal from a decree not p3««cd in a regular 
suit (2) 

5 The Collector maj , instead of liimself issuing the notices [* 822 c 
' Where Dliltict Court '‘od 1‘oldmg the inquiry required by pam 

may Issue notices aad graphs 3 and i, draw up a statement specify 
hold Inquiry. jj^g the circumstances of tlie judgment debtor 

and of his immoveable property so far as thej are knowm to 
the Collector or appear m the records of his office, and fort^ard 
such •statement to tlie District Court , and such Court shall 
thereupon issue the notices, hold the mquirj and draw up the 
statement required by paragraph's , and i and transmit siicli 
statement to the Collector 

Issue of notice and Inquiry by District Court — Dnder the Bengal 
North West Provinces and Xs^iin Civil Courts Act 1887 tie High Court has 
power to authorize Subordinate Jndeea and Afun^ifT' to take cosninnce of 
references by Collectors under serf 322o of the former f ode ( \ft MI of 1887 
serf 23 (2) (e)) 

6 T/io (fecision b\ ffic Court of anj dispute ansing under f» S 22 D 
Effect of decision oi paragraph i or paragraph ‘shall as between 

Court as to dispute the parties fljercto, liaae the force of and 1» 

appealable as a decree. 

(1) >Iar»rS e tAlIerfor of 1 hAri'W rTfrirral t > in S*r*T»n r JlKacraoi in J , 

ISA aiSflS-V) Slv (IsV) ,1« from AI mvl KLan r 

(’) Sfinirv's •• 1 f**. A 'I IS'l M«lhn “A I* ^ (1^' ) 
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Effect of decision — to tlie.nature of the appeal and the Court fee dulr 
P'^^ able, see tlie ci'cs cited in the notes to pinp^ipli 4 


323] 7 [1) the 'imonnt to be recovered and the piopcit_j 

Scheme for liquidation have been detenmned as pronded 

of decrees for payment m pataotavli ^ 01 vataaravli the Collector 
money may,— 

(o) if it appeals thafctheaniountcaniiotherccovered vifhout 
the sale of the vliole of the piopert} av adahle, proceed 
to sell such property , or, 

(h) if it appears that the amount vith interest (if any) in 
accordance with the decree, and, uhen not decreed, 
uith interest (if anj) at such rate as he thinks 
reasonable, ma} be recovered tvifhoiit such sale, 
laise such amount and interest (nottnthstanduig 
the original ordcr/<w sale ) — . 

(t) bj lotting m perpetuity or for a term, on jwment oi 
a premium, the whole or an^ part of the sfuci 
property , or . < i 

ill) by mortgaging the whole or any part or siici 
property , or 

Im) by selling part of such property , or ♦ 

Ov) bj letting on farm, or managing b} 

another, the whole or an} part of such p p ) 
for any term, not esceeding twenty }oars 
date of the order of sale , or i 

(?) paitl} by one of such modes, and parti} >y 

or others of such modes . .f 

Por the purpose of managing the whole or } P 
^ such property, the Collector nnv e^eicise all the 

powers of its owTier , , . (be 

P) Tor the purpose of impronng the safeiW „„den!ig 

property available or an} part fiicro , j 

ft more su.t-.ble for Icthug or “f "S* "f 
preserving the propertv froni “ rliscinrpo the 
an iiieiimbnncc, tlie Collector > lircomc pa} 

chilli of any incumbrancer ^ incumbrnnccr 

able or compound the cl «m of any 

whether it has become pa} able or n tWharge 

purpose of providing funds 

or composition inav mortgage, lot nii} 

of the properf, .vh.cl. he 
^ dispute arises as to the to doil 

bnnee vnth winch the Collector p P 
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under this c/aiwe, he may institute a suit in the proper 
Court, either in his ouu imnie or the name of the 
judginent-dehtor, to ha\c an account t<aken, or he 
may agree to refer such dispute to the decision of tuo 
arbitrators, one to he chosen b) eacli party, or of an 
umpire to bo named bj such arbitrators. 

(i) In proceeding under this ‘paragraph the Collector 
shall be subject to such rules consistent uith this 
Act as may, from time to time, be made in this behalf 
by the Txical Goicrnmatt 

Liquidation of money decree —Witli r«‘gird to the rules referred to m 
last parngraph, see N W P hat of Local Rules and Orders, ed 1801, p 112 , 
Burmah Rules Manual cd 1897, p 114 , Central Provinces List of Local Rules 
and Orders, ed 189C, p 45(1) In the ca«c of the Central Provinces the notifica- 
tions are also issued under sect 320 of the last Code As for interest to be taken 
into account, see Burchaiid u Vira, 14 Bom L R 787 (1912) , 37 B 32 It 
has been held that the powers here confened on the Collector and those con- 
ferred on the Talukdan Settlement officers bj sect 3 of the Bombay Tolukdan 
Settlement Act are both enabling and are net necessarily contradictory (2) 

8 Where, on the expiration of the letting or maziaji'- 

Recovety o( balance paragraph - the amount to b* 

(II any) alter letting or rcco\ ered has not been realized, the Coll' ' (r. 
management the fact m UTiting to th‘ jvC 

mcnt-dchtor or his icprcscntatiae m interest, stating at lb* r mi 
time that, if the balance necessary to make up the Kaid .u u u 
IS not pud to the Collector vntbm six weeks /rt>m tli' o ( 
such notice, he anil proceed to sell the whole or a mlb »»** r* 
of the said property , and, if on the expiration of *• i - 
weeks the said balance is not so paid, the Collvto' 
property or part accordingly 

9 (i) The Collector shall, from tim** to m 
Collector to render the Court which made tb‘ o 

accounts to Court sofc an account of all » o * r 

lus hands and of all charges menrred ba j 
and performance of the powers and dutjr-* ^ ^ 
on him under the proiasions of this ^ f 

balance at the disposal of the Court 

(,^) Such charges shall include ^ »- 
(imo to time due to the Go\eruni»»* • r 

or anv part thereof, the rent (if an** ' ♦ 
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superior lioMer in respect of such property or part, and, if fir 
Collector so directs, the e3q)enses of (iny witnesses sununonecl 
by him. 

{fl) The balance shall be applied by the Coiirt — 

(o) m providing for the maintenance of such members 
of the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of tic propeity, 
to such amount in the case of each member as tic 
Court thinks fit ; and 

{h) where the Collector has proceeded under 'paragraiih J, in 
satisfaction of the original decree in execution of wlnVi 
the Court ordered tie sale of immoreaWc property, 
or otherwise as the Court may under section 73 direct ; 


or 

(c) where the Collector has proceeded under -paragiaph S , — 
(i) in keeping clown the interest on incmiibiances on tie 
property ; 

(it) whoe the judginent-debtoi has no other sufficient 
means of subsistence, in providing for hjs sub- 
sistence to such amount as the Court tlunlvs fit and 
(tii) m discharging rateably the claims of tie oiigmoi 
dccree-hoidor and any other decree-holders i\ho 
have comphed with the said notice, and wliosc 
claims were included in flic amount ordeied to no 


lecovered. . 

U) No other liolder of a dcciee for Me of mono^ 

shall be entitled to i>e paid out of such property or balance 
the decree-holders w’ho have obtained such order laN 
satisfied, and the lesidue (if any) shall be paid to the ]m ^,1' 
debtor oi such other person as the Court directs. 


Reference — Uovind t» PiWnnm, 3C E>10{1^^0> H I' 

[it 1hp disjiosnl of the Court} 

,.325] 10 jn»e the ColJcctor flclb «»y . 

s... how „ ho coh- he shall put .t up a { 7";*'.!! 

ducted. jii ojic or more lots, as lie tlunKs hf, • 

(u) fi\ a ic.isonablcicseivedpiicefor raeh lot ; r.^ 

(l>) adjourn tlie sale for a icasonable time '' ‘i 
reasons io he rcconW, he deems the 1. 
nece‘’sai^' foi flic pnipose of oltfamifig 
foi the propeity; , , ..^ii ciuie 

(r) lutv in the pmperfy o/fored for sale, and ic- ^ 

•by pubbV .mrfim. or private rontnmb be fbmf.s 
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11 (/) So long as the Collector can exercise or perform [s 325 / 
Restrictions as to respect of the judgment debtor s jmmo\e 

alienation by Judgment able propertj or an> na^'t thereof anj of the 
tauv" and 'prosecution P®" duties conferred or imposed on him 
of remedies by decree- by paragraphs 1 to lO the judgment debtor 
or his representative m interest shall be 
incompetent to mortgage charge lease or alienate such property 
or part except with the ^mtten permission of the Collector, nor 
shall any CimI Court issue any process against such proportj or 
part in execution of a decree for the payment of monej 

{2) During the same period no Cml Court shall issue anj 
process of execution either against the judgment debtor or his 
property m respect of an} decree for the satisfaction \'hercof 
provision has been made b} the Collector under paragraph 7 

(5) Tlie same penod shall be excluded in calculating the 
penod of limitation applicable to the execution of an} decree 
affected b} the pro\asions of this paragraph m respect of an} 
remedy of which the decree holder has been tcmponnly deprived 

Object of section.'— Ai to the object of this section and tlie exclusion from 
computation of the time during wbicb tic property is nndcr the mamgement 
of the Collector see ease noted below (1) 

12 Where the property of which the sale has been [i 325B 
Provision where pro- Ordered IS Situate m more districts than one, 

perif Is Id several dis- the powers and duties conferred and imposed 
on the Collector b} paragraphs 1 to 10 shall 
be exercised and performed by such one of the Collectors of the 
said districts as the Local Government Jna\ by general nilc or 
special order direct 

13 In exercising the powers conferroel on him by para [i.325C 
Power. olColi.ciorlo orajilii I to in the Collpctor =1111 hue the 

compel auendsnee and powers of a Civil Court to compel the attend 
prodaeiion parties and witnesses and tlie prothic 

tion of document^ 


(1) Ke ha\ I nl r F Lamlv 19 B. (1910) (o»cmwn- cf aVna ) arnl 

‘’Cl '*Cj “GCll^Ol) **m r mkoba o KbntthalctiaR'l r Nsotl'am Sj B 1C 

SC B oIO (191") M Bonu I*, r o anl (l9ll)(colk«loi « pourra » tfc 
Mnhtnm*! r M *0 A *53 I ofmf 


THE FOURTH SCHEDULE 

{See Section 155 ) 

KkaCTMEVTS AilEVDED 



1870 Vn TlieC^urt feesAcl, In article 1 of Sciedule T, after the TTord 
1S"0 “plaint” the trerds “nritten statement 

pleading a set off or coxiAtci clajni * and after 
the itokJ “Act’ the words “or of cros* 
objection” shall be jnserled 

From article 11 of Schedule II the words “from 
an order rejecting a phint or ’’ shall he 
omitted. 

Tor the entry in the first column of Sehediile H 
relating to article ID the following enfrj sh*!!! 

I be su^tiluted, namely — 

“Agreement m imf mg stating a qurstion for lie 
opmioo of the Court under the Code of Cinl 
Procedure, 190S ’’ 



THE FIFTH SCHEDULE 

(See Stetwn 156 ) 

EVACTUE^TS RLFEALKD 


Vesr I Ko Subject or slintt title Extent o( repeat 

r • AelioflhtOoifriiorOtneraltnCwneil 

1870 VII Tlic Court fees Act, 1870 Section 16, ftnd Article 15 of 

I Schedule 11 

1882 I IV The Trmsfcr of Property Act, I Sections 85 to 90 inclusive, 92 to 94 
1882 I inclusive, 90, 97, 99 and In sec 

tion 100 the words “ and oil the 
I provisions hereinbefore con 

famed as to a mortgageo msti 
tutmg a suit for tho sale of the 

[ I mortgaged ptoperty ” 

„ j XIV I The Code of Cml Procerlurc Tho whole Act 
„ I XV^ i The Presidency Small Cause The last paragraph of section 3 

I Courts Act, 1882 

188S I Ml Tho Debtors Act, 1888 Sections 2 to 8 

,, VII ThoCmirrocedurcCodcAraend So much ns is unrepcaled, except 

I mont Act, 1838 section 1, section C5 and section 

' CC, sub sections (7), (3) and {4) 

, X The Presulcncy Small Cause Somuoh as isunrepenlnl 

] ! Courts Law Amendment Act, 

I 1SS8 

IS'JO VIII I Tho Guardian and Wards Act, Section 63 

1890 

ISOl XII ThcKcpealingand AmendmgAcl, So much as relates to Act XIV of 

1891 1882 and Act MI of 18SS 

1802 VI Tho Indian Limitation Act and In tho title and preamble the 

I Civil Procedure Coile Amend words '»and tho Code of Civil 

I I incut Act, 1802 Procedure” and sections 2, 3 

and 4 

1811 I V ' IheCiTilProccdureCoileAmond Tlie wlio'c Act 
' rnent Act, 1891 

189’) ^ VII Tlio Punjab Laws Atf Amend Sections 1 and 2 

nient Act, 1S93 

„ \ni TheCivilProcodurcOoile Amend* Tlie whole Act 

nicnt Act, 1893 

I'Hli* AI Tlie lA)«cr llunna Courts Act. much of these! nlulcs as relate 

1900 to Act XlVof IRSX 


J M. SlACPHIItSON. 

StfniJtry to lAe tTwrmrrjif n/ /nJia. 




THE FIFTH SCITEDULE 

(.9«e Seetto» 156 ) 


EVACTJIENTS BEPEALtD 



Subject or si nrt title 


Extei t of rcreal 


1870 VII 
1882 IV 


XIV 

XV 

VI 

VII 


, \ 

i8')o viir 

1801 \II 

1802 VI 


1801 j V 
ISO',' MI 

.. Mil 
lOiKi \ I 


Acliofihe Qnitrnar Qeneral «» Council 


TIic Coxirt foes Act, 1870 

Tlic Trmsfor of Property Act, 
1882 


I Tbo Code ol Cml Procedure 
I Tbo Presidency Snull Cause 
Courts Act, 1882 
The Debtors Act, 1888 
I rhoCmlProcedureCodeAmcnd 
I ment Act, 1838 

Tlic Presidency StnstI Cause 
Courts Law Amendment Act, 
1888 

Tho Guardian and Manls Act, 

1890 

Tlicltepcalingand Amending Act, 

1891 

Tho Indian Limitation Act and 
CiTil Procedure Code Amend 
\ncnt Act, 1892 

^ llioCivdProcedureCcHlcAmcnd 
inent Act, 1801 

Tlio Punjab Laus Act Amend 
mcnt Act, 1S95 

The Civil Procedure Code Amend 
ment \ct, JSOj 

Tlic Ixmcr Humia Coiirla Act, 
1000 


Section 10 and artielo 15 of 
Schedule IT 

Sections 85 to 00 inclusive, 92 to 04 
mclusite, 96, 07, 09 and in see 
tion 100 the words “and all tho 
provisions hcreinbeforo con 
lamed as to a mortgagee msti 
luting a suit for tho sale of tho 
mortgaged property ’’ 

Tho whole Act 

The last paragraph of section 3 
Sections 2 to 8 

So much as is unrcpcalcd, excejit 
section 1, section C5 and section 
CO, sub sections (I), (3) and (I) 
So much as is unrcpcalcd 


Section Cl 

So much as relates to Act XIV of 
18S2 and Act VII of 1888 

In tho title and preamble the 
words '^and tho Code of Civil 
Procedure" and sections 2, 3 
and 4 

Tho who’© \ct 


Sections 1 and 2 


Tlie whole Act 


So much of the schedules os relate 
to Kct XIV of 1882 


J M. MACP^EflSO^, 

Stertlaryto the Govemmento/ 



APPEIfDiX A. 


INX>IA 

ObCEKS, J.TC, or TnE GovSElfOS OENESiX., 

UKDiiF roE Co»B or CmL PnoctDunt, 

OOftRECTER OP TO JrAP, J014 ' 

V«3r and vftpe pf 

Subject iW> ! data loda Oawtfe, Part X 

DccJ\ratjon under Section fl50A of the Xo 232,1 I 
Code (Act XIV oi 1882) as to service I>ife,25 H SI ISSl.p 5S9 
of stttomons of Slj-sore Courts hy Courfs 
in Bnmh India 


Ditto of lijdera.ha.<i Courts 


Xo 752 3 B 
Date, 17 3 09 


1S99, p 153 


f Xo 2S0G, I B 

32W j p 

Djle, IS'S OS 

DecUration under Section 29 of tbe Code No 1310, 1 B 
(Act V of 1008] as to service of sumiaons Dite, 30 All 
of cortaiQ Courts m tba Fenorts State 
by Courts in British India 

Ditto of Courts m corf itn States inraed 2»o 1311,1 B 
Dae.30 C 11 

Application of Section G50A of the CwJo Ho 3491*1 B 
(Act XIV of I8SSJ to the Court of Date, 15 10 »» 
Political Agent, Sholapur. 

Ditto to certain Court* ijameil ho S417. 1 

JJatc 3i 5 5/ 
No 327*1 C. 
Date. 31 1 07 

Ditto fo ccrtani Uajpjph Ccwirla No^ 


J0OS,ffc61ft 
JOOS.p 774 

im, p 490 

4011, p 401 
1*180.? 

JS8oP 25C 
)0D7, jv 74 

lg>l7, p IWl 


Ditto to corfAin Courts in ^masneoro. 
Coclnn, B-ing'uiapalJe, Pidulota, otid 
.^■indur 


•No 3097,1 
iDttP. J« 3 0). 
No 870, 1 A 
[ihte, 2fi S 02 


lOOl.P 
)W2 p 17 • 


Application of f^oclKin C501 of (fiO Code 'Vo 422'Kf A 
(Act XI\' of (fi82) to fcH-iiii Conrts In Pite. N' '* ‘'‘' 
TWavanron 



AITENDIX A — INDIA. 


''ut ject dumber aad dite 

\l)plicatiou of bc-ction 29 of the Code No 214 
(Act V of 190S) to Courts m the Streits Date, 16 2 09 
beftlement and Ce_)lon 

Ditto to Courts 111 France, Spam, Uel No 852, C 
gium, Riissw, Germam , and Portugal Date, 3 2 13 

Ditto to certain Courts named and No C03, 1 B 
service of summons of Courts in British Date. 16 3 12 
India by such Courts ^No 2444, 1 B 

|Date.28 11 12 
(No 612 I B 
I Date, 17 3 13 
No 68S. r B 
lDate.3 4 13 
No 330, 1 B 
Date. 4 3 14 


Declaration under Section 4J4 of the No 63. F 
Code (Act X of 1877) as to execution Date 7 3 79 
of decrees of Courts m Coach Behar 
bv Courts m British Indii- 

Ditto of Courts in M^-sorc No 233, J F 

Date, 23 11 81 

Declaration under Section 229li of the No 4033,1 
Code (Act XIV of 1882) as to execution Dale, 10 12 85 
of decrees of Courts ui Travancore by 
Courts ui British India. 


Ditto of Courts in Cochin 
Ditto of Cliief Court of I’wlukottai 


No 4036,7 
Date, 10 12 85 

No 4395. J A 
Dat^.8 12 01 


Ditto of Cud Courts m Biroila 


No 2631, 1 A 
Date, 3 7 03 


Dt'clirati )ii under bcctioii 229B of the 
Code(\ctXl\ of 18S2) of certam Courts 
in Native States 


/No 2877, 1 A. 
Date. 13 7 06. 
No 3401. 1 t 
Date. 21 8 03 
No 4123 I B 
Date. 29 12 OS 
No Co9,I B 
Date, 1 4 09 
No 419. 1 B 
Dale. 15 2 12 
No 683, 1 B 
Date. 3 4 13 


1909. p 152 


1913 p 102 

1912 p 349 

1912, p 1618 

1913, p 233 
1913, p 329 

1914 p 321 

1879 p 14D 


1851, r 589 
1885, p 607. 

1885. p 667 

1901. p 917 

1903, p 591 

1906 p 472 
1903, p 805 
1909, p 2t 
1909, p 256 
1912 p 136. 
1913, p 329 


Dccliratlun under iMctiuii 44 of the No 1341, 1 B. 

Code (\ct, \ of I'Xli) as. to esccution ol Date. 30 6 ll. IVll. p 490 
decrees of certain Courts in Benares 
''I ito hj Courts m Bnli h Iiidu 



liiL couK or taviL rr.ootDURL. 


llSi) 


Courts m tejntorics named 


Ditto by (x)urta u luied 


Political OfSter ui Sikkim 


Xiimter auiI Jate 

Ysif ai)} 1 ins of 
lllJn trMCttO. Ijft 1 

/No 2053, 1 B 
p\tc, 22 D 11 

No 1147,1 B 

1911, jv 782 

/Date, 23 5 13 
(Nq 513,1 E 

1912, p 591 

Date, 17 3 U 

1913, p 231 

No 6S8, 1 B 
(Date, 3 4 JJ 

1013, p 520 

No 790. 1 B 
Date, 0 4 IJ 

1013, p JOO 

No 789, 3 B 
l>jle, ff 4 13 

I0U,p 300 


Ditto to coitdiQ Courts »jo4afi«l ao«J 2fo 7bO,J B 
8er\ KO of summons, of Courts m Bntiali Date, 0 4 13 
India by sucli Courts fNo 7S7, J B 

jDate,^ 4 13 
No 3287, r B 
{Date, 3 10 !J 
No 7BS, I B 
Ditc, / 13 


lOlJ.p 38b 
1013, p m 
1013, p 003 
300 


DecUritwu uiidoi bcctioQ bO of the Code No 1 , 

{Act V of IQOS) of exemption bom. Date,! 1 00 1000,1* « 

attachment or sale of stipends and 
gratuities of ccrtaui family pension 
fundi 


Dckgatiun under &ectiofl 433 (4) of the No 1503, f 
Coda {Act XIV of 1882) of fonclions Date, S 6 OC 
confened on the GoTcrnor General ui 
Coimcil by Sub Sections (1) (2), and {3) 
thereof. 


189b, p 333 


Ditto under Section SO (4) of the Oodo No 749. 1- B 
{Act V of lOOS) of functions confened DMe,-? 3 1~ 
by Sub-Actions (1), {i}, and (3) thereof 

Dcclaritiou iiuder O V, r 26 {b) of the No 2303, 1 b 
Code (Act V of 1908) .w <0 service of Dde.30 11 to 
summons, of Courts in Bntuli India by 
Courts la (ho Kailmnr Mato 

Ditto by Courts luccriaui Mates named No 1 >45 J 1- 
Dite, 30 0 1 1 


1912, p 339 


1910. 1» 11*53 


1911,1' 493 


Ditto byecrtamOjurtsofthel/ydorabail No 1W7^, 1 B ioiJ.p./>fO 

State D^e.Oai- 

Ditto b% certain Courts of the Ibnarw ,» 1913, ^42A 

vtato Dite 3 * U 



\ULN]H\ V 1M)I\ 


1 lb 


DircctioH xuidcr O X\T r ib (1) of the 
Code (Act \ of 1008) as to se^^^cc of 
notice of ittachmcnt of salary or 
lUoiiance of persons eniplojcd m the 
Indian Tclegnph Department and m 
the Post Oflice of India 

Ditto of iKi^ons cmplojed m the High 
Court, Calcutta in the Home Depart 
ment of the Government of India and 
in offices Bubordmate to that Depart 
ment 


Ditto of persons emploj ed m the Finance 
Department of the Government of 
India and m offices subordinate thereto 


Ditto of officers emplojed under the 
order of the Hihtary Secretary to H E 
the Viceroj 

Ditto of persons employed in the offices 
of Government Examiners of Pvtinay 
Accounts 

Ditto of iieraons employed in the offices 
of the Accountant General Behar and 
Onssa and the Comptroller, Assam 


t r auJ p. t f 

^a bet at <1 dale 1 d i Ouett lartl 
^o 3J74 Oo 


Due. 5 S 10 

1910 p 3Co 

Eo 166i 

DUc,29 11 10 

1910 p 115J 

\o 1153 A 

Dale 24 2 11 

No 6a7 \ 

Date, IS 10 12 

1911, p 12C 

1912, p 1150 

No 792 

Date 25 5 JJ 

1011, p SGI 

No 6o7, A 

Date, 15 lU 12 

1912 r 1150 

No 619 A 

Date 17 6 13 

1913, p C17 



APPENPIX B. 


BENOAL. 


ORbERS, LTO , or THE BEEGAL GoVEBNilENT OTD TUB HlGO COUrT, CvLCUTT\ 

Unber the Code or Civil ProcEDUEE. 

CoBBECTED tJP fO JUNE, 1914 


buliject Bnmbcr-vnil date 

Ueclardtion under Section 5S (2) ol the No 1503, J B 
Goiit ot tliiA aoemflosce Bate, 14. 7 10 
of the Telegraph Department shall be 
liable to arrest m esecution o{ a decree 
unless Gsven days’ notice has been 
given. 


icarond pj^cof 
Calcutta (>a7«ttc Part 1 

1910, p 08!} 


Rule under Section 327 of tbo Code No 3880 
(Act XIV of 1882) for regulating the pale, 6 10 0l> 
sale of laud m execution of decrees 
(Sainbalpur District) 


Central rrevmcw 
Reieiiuo Manual, 
1907, 1 el III , 
CircularNo IV-9, 
p. 70. 


DeoIiPition under Section 320 of the Code ho 4577 
(Act Xof 1877) thatexecutionoldecrees p4tc,20 11 “ 
HI Certain cases shall be transferred to 
the Deputy Commissioner, Sambalpur 
District 

Rules Under Section 320 of tho Code (Act No 
XIV of 1882) for carr^mg out tlio pro Date, 27 5 U* 

> ision of that Section 

General rules under Section 122 of tho 
Code (Act V of 1908) as to procedure 


Ditto 


Diltu 
pj) 77 to St 


See Rules of tin. 
High Court, Cal 
cutta, AppcUjt'' 
Side, 1010 


Amendments m tho ibovc rules No » ni 

Date, 27 I 11 

Rules Under Sections 122 and 128 (b) of 
the Code (Act V of 1908) relatmg to tho 
Judicial business of Cnil Courts sub 
orilmiito to tbo High Court, etc 

Revised rule 20 for the Rules under No » nd 
Sections 122 nml 128 (b) of tho Code Dato.-I - H 
(Act Vof 1903) relating to the Judicial 
bu-sincss of Cnil Courts subordinite to 
the H,gl, Court, tic 


tei-Higli Courtl’ulri 

end Orders, Aj*- 
pcllatp Side, Citd, 
JP10,lol I 





Al'I'LNUlV B— BFM.\L 


lib'i 


Sobjfct 

IktlatatiDH ■odiIct Seclion &i5 oi tbe Code 
(\ct Xr\’ of 18S2) that Urya ja the 
Court language in tho Sambalpiir I>i3 
tnct. 

Notification ondcr Section 185A (1) of 
the Code (Act XIV of 18S2) as to Judges 
who shall take down evidence with 
their own hinds in the English Ivngnige 


Ditto under Section 133 (1) of the Code 
(Act V of 1003) as to Ditto 

Empowering District Judges to appotnl 
Conumasioners to take affidavita (tWe 
Section 139 (c) of the Code (Act V of 
1908)) 

Direction under 0 XXI, r 48 (i) of (he 
Code (Act V of IPOS) as to service of 
notice of order attaching the salary 
or allowaiwea of public officers aod of 
sonants of local authorities 

Diiles under O \Xn, r 9, prov of the 
Code (Act A of 1908) os to the persons 
to whom Commissions shall be issued 


Rules under O XX\ I, r 9. prov of the 
Code (Act T of 1908) as to the persona 
7jy whom local investigations are to be 
held 

Pules of practice for llie Onguial Side of 
the HigliCoiuC (nJ« Section l?^of the 
C<wlo (Act V of I90S)) 


Noinber si<i Uate 

No loaeT 
Date. 10 U 02 


No ,nii 

Date, 20 11 92 
ho 1174. J D 
Date, 7 C 07 
No 433S 
Date. 21 12 08 

No 70, J 
Date, 9, 1 13 

No 2000, J D 
Date, JO 7 09 


No 2947, J 
Date,fi 10 n 


No 2004, 7 
Date JO 7 09 
No 3157. J 
P4te.2J 11 00 

ho me. J 

Date, 1 5. 11 

No 2001, J 
Date, 16 7 09 
No 2712, J 
Date, 7 10 09 


No , nil 
Dale 14 2 14 


lev mid p ce 
CalmttT i Metle 1 an I 
Cenini Iroiuif 
t.azette jynj 
Pm 111 p t)03 


1892 p 1065 
J‘»07. p 1012 
190S,p 20uo 

1913, p BS 

1909 p 1002 


P)n,p 140 > 


1900, p 1003 
tm, p. 1729 
I91I,p.6CS 

1909, p. 1003 
1909. p 1390 

1014 Part ir.p 30.7 


AKVctMcjrrs ALtEatTroas tsw Aporno'cs to the Huees t\ tul Pirst 
Seirenot-F or the Code jt«pE st toe fltau Court, ('At-crm. 

iHE CatecTTA Gaterrc 1910, Pint I, r 1344 

HIGH COURT NOTJCH 


Nottjfrattoa, 

llie following Rule haaing bem framed by the High Court of Judxatttre at 
William m Rcngal in the eiercKC of the posirr vwted m it by acctioc J22 of ihe 
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THE CODE or CIVIIj PROCEDURE 


of CirU Procedure, 1908 (Act V ol 1908), and sanctioned by the Governor Genertl in 
Counoil under section 120 o£ tie same Code, is published for general fnformation 
Ey order oi the High Court, 

R L. Ross, 
Btqx^raT 

High Court, English Dept (Civil), the 21st September, 1910. 

Butx Nou * o? 1910, 

In the form of “ Decree in Appeal, ’ Ho 9 of Appendix G to the First Schedule o( 
the Code of Civil Procedure, 1908 (Act V of I90S), cancel the words from '‘lifemorandom 
of Appeal ’ to “ the following reasons, namely — ” 


• Iherc 19 no nntnher given in (be Gazette 



APPENDIX C, 


MADRAS 


Orders, etc , ot the ^Iadbas Govebnmekt and the Hich Court, Madras, 
Under the Codr op Civil Procedure, 

Corrected dp to Decembep, 1914 


Sabject 

General rules of procedure under Part X 
of the Code (Act V of 1003) 

Number and date 

V 

Year and pare ot Port 

St George Gazette Fart 11 
See the Rules of 
the High Court, 
Madras, Appellate 
Side, 1902, and 
The Civil Rules of 
Practice, Iiladras, 
1905 

Substituting new rule for rule No 631 
of the Buies of the High Court, Madras, 
A S , 1802 

No 1422 

Pate, 16 12 09 

1009, p 1791 

Adding new rule lOA to the above rules 

Ditto 

Ditto 

Substituting new rule for rule No 277 of 
the Civil Rules of Practice, JIadras, 1005 

Ditto 

Ditto 

Amending Rule 193 (1) of nbo\c Civil 
Rules 

Pvte. .3311 

1911, P 471 

Amending Rule 63 of above Civil Rules 

Dnfo, 18 7 12 

1012, p. 1142 

Amondmg Rule 149 of above Civil Rules 

Date.C 12 13 

1013, p 2072 

Amondmg Rules 13 and 09 of above Civil 
Rules 

DAto,24 3 14 

1014. p C79 

Addmg new rules lOOB and lOOC lo the 
Rules of the ITigh Court, Madras, A S., 
1902 

Date, 13 3 11 

1911, p C3G 

Ditto to the Schfaliile of rates m Rule 102 

Ditto 

Ditto. . 


ot Ditto 
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Sublect 

Directions under Section 138 (1) of the 
Code (Act V of 190S| as to Judges vho 
shill take doim evidence mtb their own 
hands in the English language 


1 ear and page of Fort 

Number and date George (■iMtte Part IT 

Date, 36H ' 1914, p 1117 

Date, 6 11 14 1914. p 2038 

Date.OlIM Ditto 

Date, 10 11 14 Ditto 


ANNDLMB’^TS, AhTFB\TlOSS OfP AdMTIOKS to Tin* HdlES in the 
SrnFPtTTE op THE CODP MABE ST TBS IIlGH CoVEI, 3rADiUS 

FORT ST GEORGE GAZETTE. 

1910 , Papt it, P 870 

Notijicalion doled \9lh Alay, 191Q- 

Under the piovisiona of section 127 ol the Code ot 
the previous einction of Hia EiceUency the Governor m Council, the o P 
meat has hem made fo clause 4 of Rule 3 of Order XXXU of fecliednie 1 to the Code 

<jf Oivd Procedure, 1008 — . ‘'«TMnt iiTxn 

Omit the words "to the minor and” ocenrung after the words « p P 

• A DATifa, 

PepNiy FiStdrar 

High Court of Judicature, Midri-s 
igtii Mav, 1910 


IDRT ST GPORGE GA0EITP' 

1010, rtBT I! , r 1825. 

li<A%ficBUon 

I n t I’roccilurc 1008, and with 
Under the jirovxsions of Part "V of ,n*OoHnciI, the High Court has 

tlie ^itevious sanction of His Exm-Uenoy Ibe Cowm ol Rule 7 of 

made the following rule, which is f**, the Wlovmg fontt, «hirl. 

Order XXXH of Schedule I of the 6aul ^ ^ _ 

11 to be added to Appendix D to the said Schedule to riitrr 

PiiJp— ‘‘(l~A)-~ll'’here an application w ^ pursuance of ft com 

inio ati agreement or compromise or for » mmor or other pcr*on umtfr 


ttie effect that the aproemont or eornprom^ A decree or onler lor i"‘ 

the benefit of a mmor or other person under or other l>ersoii unjr 


or Iiinfttic ’ 


Tills Slut coming oi 
the <!pfendutit, ft minor 


F , liiH jpjftfdjsn ftd fit'w, npP'J ^ 
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cotupromised m the terms of an agreement in wntmg dated the day of 

and made betneen A. B , the plaintiff of the one part and the said C D by 
the said guardian ad hUm of the other part (or, on the terms hereafter set forth) and 
it appearmg to this Court that the said compromise is fit and proper and for the benefit 
of the said mmor, this Coort doth sanetron the said compromise on behalf of the said 
minor, and mth the consent of all parties hereto It is ordered as follows — 

{Sit out the terma of the eompromtse ) 

FoorvoTE — ^This rule and form supersede Rule No 119 and honii \o 3o of the 
Civil Pules of Practice, 1905 and Rule No 33A of the Rules of the High Court Madras, 
Appellate Side 

H D C Reilly 

Begtetrar 

High Court of Judicature Madras 
30th November, 1910 


FORT ST GEOPGE GAZETTE 
I9II, Pant n. p 686 
Aoft/cafton. 


determmed by the death of the client or the pleader or by revocation in accordance with 


High Court of Judicature Midras 
3rd April 1911 


H D C Reilly, 

Begv^’lrar 


FORT ST GEORGE GAZETTE. 
1911, Paht II, P 092. 
^ofl/ra/lOR 


11 1> I. 1 ElLLl 


lliah Court of Judicilurc, Madras 
12th Mnl, 1911 
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HIL CODE or CIVIL PBOOEDURK. 


FORT &T GEOBOn GAZEfTE 
1011, Piicr II, PF JC95 TO 1702 

Under the proriswiis of Part X of tho Coda of CivU Procedure, 190S, and ail oilier 
powers hereunto enabling and with the previous sanction of His EtcelJency the Goicmor 
111 Council the High Court has made the foHoinng amendments and additions to the 
i irst bchedule of the eajd Code, viz — 

(I) /« Order IV, BuIb 2, number the present jii/le 2 (1) anJ add ^ R\lh 2 (2]— 

" Registers in accordance with ronns No 14, 16, 16, 17, and 18 in Appendtr H arc 
prescribed for use m all Civil Courta having jurisdiction over the classes of suits end 
cases specihed therein ’ 

m In Order XXI, Rale 17, add as Rule 17 (5)— , „ 

‘Registers in accordance with rotms Nos 19, 20, and 21 in Appeadii 
prescribed for use uj all Civil Oonrts having jurisdiction over the classes of oases specuica 
therein.” 

/9i r.. vr T OoIao p, ia o / oi cMWtnitA— 

■ ‘ * r art 

. ifiwl 

/» Appendix H delete Form Jios 14and 15 and add theMowiosas ^ vmf Jfos 
14 to 25 — 


Fonn No. 14. 

, Il£Oisr£i: of OfiOwauF Svits I>snrpTXO 

Court 
liar 

Tntlrvdiona 

T, M. . ,1.. (. lAWfrr, or unjrr Only XXXM . 


SclieduJo I, CC r , , A,i,M\nt\a to I cads band 12 

4 2volo cnrefuli^ the nowheids 8 and c.^nj 

6 The Certified Copies ofJa<fgmeut®“4pccw Instance vhirli 

Appellate Court should ho lorvardcO hyit to entrioa tmder I rad P 

return them to tJio former Court after rccoruing * ^ ^ 


\ a\uo of pirf iculars of (he cJaim or as to (ho dateor j wvi w. >• 
under head 6 

1 Orduinrj Suit Ao of IW • 

(I’tearotttli.rfi 

2 Ddeof iniutg 
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3 PlxintiQ — Name, descnption, and place of abode 
4. Defendant-Name, descnption, and place of abode. 
6 Particulars of CTaim — Clatmfor 

Cause of action arose at on 

C. lot Defendant's first apjtearanet. 
rPlamtifi. 

^Defendant 


Vakil for 


7. 

8 


10. • 

XXI, Schedule I. C C P. 


11. ExteuUon— 



12 Jlelum of Execulton — 


AmouQt paid Into 1 
COUR 

j r«rwns atresUd 

illnota of other returo than payment or 
anest, and date of eyery retom, in> 
efudin; mfrv o/ order in app$al inlA 
*i(e 




Form No. IS. 

REOQTEn OF Siuu. Cause Sorrs Ihstituted. 

Covrt 

Year 

Intlrvettons. 

If the suit has been received by transfer or remanded or restored to file, a note 


4 Any nmendmenls or alterations made during llie ^>rc>^Te^'♦ of the lutl ui tbe 
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valuo or particulars oftlje Claim ornstoibodateorpUccof cause of action should appear 
tincler bead 6 

1 Small Cause Suit "No of 191 

2 D»to 

3 PiaiotifF — ^Name description, and place of abode 

4 Defendant — ^\ame descnpiion and olace of abode 

5 ■D 

on 

7 Judgment date, and result 

8 IVumber of application for roviow (or ro hearing) with result and date 

Ffesh Judgment tf any tnlh date 

0 


li j^j.eeuuon — 



Order ^ 
aod dace i 

^c»n■sV'HVDnl \ 

fforirtiat BBdataouot 

1 ir for Dioin'r 

Amouat of » ** 

1 

1 

—1 

! 

1 


1 

1 

1 

1 

I 


12 Return cf Eze<ution-^ 

rersoa arwled 


M ftMUj o{ otter retiwo 9 •« 

^ mwt snd <!««« DretejTrrton’ 


Form No 16 

pEOisrER o> Suita Di^rossn or 

CoMTl 
1 tnr 

/ ulrueltous 


3 

of S llts 


fe/iicUlo H 



Arri:Ki>ix c — 


=;m“ sa p-ihsaa c* It tLiaj^ *J*-» V «=*. — ' e o“— ^ sf 

x-vnMiii j .13. - ^ -ri^ Ccfsr:. 






FV-w^ Nv U 

Pev .1 IE^ or 0>t« Mr-^ Mi ^ \ V\ v^\v» v V v\ 

CWrf 
I «tr 

«, ♦♦ w 

1 III lhi« rri.i>t rim i U «*j I i\>l Ml « I «n\ 1 I \ U I IN » ' »» N ^ 'v'l v I 
l*..y> U' I* »h'WU •» Mim'iIIUiM* X|\l» 'Ih W I T J rj» "•* vl Ik I U| ''Ikl I ‘t 
No 1\ ISrt 2 a« »rll «H « **r>A if l\ I iu| I i M\ i il 0* 'I * » Ut N v 1'^ 'k| 

is *2). 

i lu thf null r of irf mi ■»« im li«f |l l^i | V sjk v »i u V t n < « i \ » J i H 
the iiuinlx'r wi 1 lUti i f 1 i«« r » f is < n i •*> n is 1 « i I U ^ ..i *»i i * Ml » i< ' i 
tnal-inj; tl 0 t» f IS n s ii it I mm Ml i » i » HI ilu o t «i I 1 1 is 1 i »' nl 0 i 

thr n f n n t it un I r s«t 1 1 » 1 s ,**• 1 1 0 1 1 |l \ I 

3 lull r iiiMI r « I it( ivi ts* * 1 1 r fctli i |U « 1 M 1 1 as ) j, li«i |U 1 1 |s '* 

1 iitrr 1 1 »H Ilium H tl 'im iltrni liltl fl Itrrtfi I iti < iiitl i 111 il * *li i 

I f thr 1 (} vr t Italic cl « fx ffmt t «i I iltt 1 4i i f ll »l ,• i ii I i n ' ll i* i « 

‘ • ‘.11 I. Ill 1 1 
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me tout oJf CIVIL moci dupe 


3 .2 1 ? Kame of peti 

S go tJoner if any 

~ g g and of to 

° ft, "S : 

11 I 1 ! 

r c; a 

12 3 4 

Iiameot defen 
dant And of 
fiyVal^i) 

Puiwrt of caat. 
and gecclQiiof 
law 

Iinaiordtt»iU =-5 
dite 

ll 

8S 

r 


d 

- — 


5 1 



FoiTO No 18 

Rsoisirc OF Mi&cFLUiWEODS Cases HisrossD or 

C-ourl 
•J ear 

IflsCnu/tons 

" * ».- -1 kind, whether institutK? 

lading «WJ of Cfcafcwipt 


petitions restored to file t£» 

devto of restorntioQ noted in tlie column of temorlcfi 


it itbouc coi {«it 


Ordered) 

r* On After 


iU I I J a I 

|ls i 5 I s i 

“I 1 ■S *1= I 


lu file CMC of 
sfrre J ond tl o 


I Aetud 

cfday* 

inter 

rectfoE, 


a a ^ 



1 COMfli' 


. — 1 armr™ 

"l 


N 
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Form No. 19. 

ULQl>Ttl or EXELUTIOV PiTITlOSa RcCEntU (OH TIIL blUE) 

Court 

lear 

tnitmehon* 

Applications for transmission of decrees for execution bejond tho jurisdiction of 
the Courts passing them should not be cnlcrwl in this Uegiater, but must bo entered m 
the Register of MtsccIUneoiia Cases Reccircd (Form No. 17). 


" , . Itemsetdecree 

£ •pfii-’ I 

appUcAtion 


law.pre- 

scnblnglt 



Form No. 20. 

IlEaisTEa 0? Decrees of otnEn Cooiits Recbitep for Execotjoh cmdcr 
• Sectiovs 38 aim 39, CdP. 

Court 

Fear 


8 

1 

^anle ot 
de^Mlac 

I Number o( , 

connected ' tower 
esecutloBor , Court to 
mlscelUneoos which eeut 
“onut ‘ 1 •PPllCAtloB, If lor execo 
any.PtesenW tloo 

I la tills Court 1 

Natnr* asd 
date of ion* 
tnuslcstloo 
to the 
(JecreeloB 
Court (rid* 
Bertlon 41, 
CH ) 

Amount o( 

IS**;? • I KemarU 
Ttcelvei i 

i 


3 4 1 0 « 

T 1 ! 1 » 


1 

! 


lU 

A 1‘ 

1 


Form No. 21. 

Reoister of Eiiconox prrmoHs Disposed of. 

Court 

Year 

IrtsttwUons 

1. nio date to bo entered iji rolunn 4 will alwaia be the latest date. In the eo« 


it toiadniul datcof rele.vn,fcrtl ejuiqiose^of cnintnrw H tu J'ofFtaleoi'Hit \o M. 



l-iM 


me CODE OF cmi, FnocEDUftB.' 


1 1 ' S 1 Name ol peti 

S § tJoBcr.lrany. 

"5 £ 5.0^ 0^ w 

a o VaUi 

MS "3 8& ' 

sa « ■gS 1 

« ga 

'5 « 5 1 

1 2 3 4 

i' ' 

1 

of <l«/en‘ 
^ant and of 
Us Val^i] 

' 5 1 

1 J^irporf 0/ aua 
nnd section of 

1 l\w 

1 PiaaltifJcrmlJi s3 
iLite. 

« 

i? 

1 

»* 


« 1 

--- ' ^ 


1 

1 


, Form No. 18. 

Court or Mismoumioos Cases Disrosn) or. 

Year 


Jnslmctioas 

!• Thw register \yiil shoiy all ratocollaaootLi rosM nf fiv^rv Vmrl instituted 

. _ ’ 0?nlcnjp{ 



N 
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Form No. 19. 

llLfli'iTns or Execution Petitions Heceived (on tiil biuE) 
Covrt 
itar 

InalrveltoTts 





a 



•Tafs.-' 

'‘ar-i 

UAtnadtdeecca 

V or order to ba Mode of 

(orecated, witft assistance, 
1" 'dateolany i>to andsectlon 

eeedJngi from 1 of code or 
which llmo ' law.pre- 
pleader | mnsforthb , acnbinElt 
appUeallOD | 

Orier, wltti 
reasons, for 
clotioB of 
proceedings 

application, 
and date 

3 4 

S ! 0 7 



1 

1 

1 

1 

( 



fiambez 
o{ e,i>pe&l 
with mutt 
and date 


0 


Form No. 20. 

Reoistes 07 Decrees of other Coorts Received for Execution under 

• SEcnovs 38 RKO 39. C O.P. 

Court 

Tear 


i 

§ 

a 

S 

1 

1 

! 

Name of 
the 

decreeing 

Court 

1 

Number of | 
sulton tbe 
file of that 
Court 

Nmobetol 
caouected 
execoitoBor , 
mlscelCaneoiis I 
arplicatloD U 1 

any rr?seoted| 
la tlOs Court | 

bower 
Comt to 
which Kot 
lor execo* : 
tion 

Nature and 
date of eom 
tDosIcstlon 
to tbe 
decreeing 
tour! (pide 
Section tl, 
CCUJ 

Amonnt of 

poatage, 

If anr^ 

Remarks 

i 

2 

1 3 1 * 1 

6 , « 

7 

1 B 

1 0 


1 ' 1 

i 1 1 

1 

1 

1 

1 

1 

1 j 

1 

' 

1 

1 i 

1 'J 

1 


Form No. 21. 

Reoister or Execution pETmoNS Distosed or 

Courl 

}<or 

InftrueiHme 

1. llio dale to be entered in coloinn 4 will alwan be the latest date. In the case 
o( jKtitions restored to file, tbe date of onsiiul institution ihould be enterrd, and the 
date oi restoration noted in tbe eolottn ol maarVv 

2. Xoto in the retnarLs column thennraEietcif jiid^ent-di btor* imprisoned m each 
e»»> tbo value I f decree under which judetaent^ebtor was inijmsooed and date when 
wilt to Jill ami diteof release, for tli* puTposMotcolumna 31 to 37 ofniatcment Xo. XI. 
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s3§ 
i si- 
lls- 
|gi 


B ucmnujsoi 033iil9<j aaiii 9AJatwi «^P »o 
papaya 


C a O 0 "tS OTiiaas) P»P»E* 


p3UOja» S3nwn»|»<l 0919*4'? 

^ ^ " ~7rc5~" 

l-S »oii P»« Ct «I"g) 

(EXiT “f“0 ‘tc »t“a) BapiWAOK 


— {„j#p,p^ 

3 !s 

(ryV iSP'lO 

1 1 , 09 10 ^0 *|oa) pwwtai »»0 


5$ 

{IXX iipio 

-AA JO or aiiml pawapi W pani»l'»''l 

ifl 

ll 

Pies 

y 


p>,«3I9itn<i P91WHV 

Ifl 




fi 

pSUrjsydKII 

M 

— 

pwiT*»a 

111 


jfj 


«iOttpajjoi iiw* oeU«”*3 


j 

vxinl 


11 1 

" It' I "I 



*“ ~ *”j»MJ9JV!WX 

y 

_ 



11 JO or<l 
iiaamov j 

~nn" W"-;!"'" i» «•’"'■ j '' } - 


— — ■ — ’ 


. ComtspondiDK roJ* 



ArrnMjfx c — ^ maurvs. 


noi 


Court 


Torn No. 22. 

P.EarsTCR or Arrr^M rfcfivfd 


’ * •*/>»* 

■ . •” '>j this register 

«id noi ui n ' ' ■ 24) m which 

appeals from other oilers Efiouni y dated 22nd 

December, 1S93, and frcction 2 (2) and Rule 6, Orut* » I, C C 1’ 

2. Under item " 5 Parttculara ol amt and decree appewktl from ^‘iter also nature 
and value of appeal, avjth special refetenct lo tlio information re<iinrcd br Annual 
Statement Ko X, parts 3 and-i, mmJHC Circulars Xos 1054 of 1870 end 22od of 1894 
In cases of appeals against wders having the fortjc of decrees substitute tlto word 
“ Onfer ' for “ J)i.ertt " and add after date the nords passfd under COP 

onMP No of\ " 

*1 It _ - a t.~ < - r.v. . «v^ 1 ^ 1 ~ •'lade lo ttidt efiect 

,le I, aaP , note 


the record under 


1 Appeal J\o of 101 

0 T» . r /Presentation 

2 D.t.ot 

1 Appellant— Name, dcscnplioii, and place of abod'’ 

4 Respondent— Name, description and place of aliode 
ft Piftlcnlars of suit and decn-e appealed against decree o/ tfie CoMf 
f>/ , dnUd 101 , »n ongMutl Sv\t Xo of 101 

Value of relief 


Parltfulart of rthtf 


Cfotmed 
R» A,P 


J^rerrf 
i?3 A r 


dl Moled OOOMiSl 

Rs A P 


a Hearing, xf anjT, under Rule 11, Order XLI, Scliedole I, C C )‘ and result 
with date 

7. Pato for Pespondentt jirtl appearante. 

8. .fudgincot, result, and ilate 

0 Objectioos, under Rule 22 Ord'T Xf.I, Scliiyliile I, C* C P . if am Clctl ) % 
ufioni and value 

10 Number of application for renew (re licarmp) nitb result and difc 

Freeh Jiujginfnt t/a«y, m/fi date 

11 Scrond Appeal No of 191 PeswU udb dale 


Form No. 23. 

Rroisrcii of AfTRots utoioasn or 

Court 

Tear 

I There niu«t bo Circe separata n^tera of appeals dispoaftlof, n#- (1) for monej 
or movrablr', (2) im W the Madras Rstatea Z.an<f Act, and (3) for title and other 
appeal* 

2. Hi'* date to be entered m rolomn 2 wiU afwars be the laleat date. In the c*ac 
of appf *h restore*! to file, the date of onguial ia*titiitK>n rhcwl 1 1« enlejvrl. 
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Without contest, 






i « 


2 ! §. 

Sis 


(111 


. 1 i lActnaJouni / 

W/th contest j of das’S j 


t?l 


S 6 


. interren/ng 
between 
After trial InstltutfoR 
and decree 


■S llUpr«ihare^ 
ti ) clJii on oalft 
or i)} arbllrs 


tinn , 




troolrf B"t« 

»jietherel)ede 
tree appealed 
jpsiiut was 
eondmad 
tnoiUfle I or 


8 15 lajirljslipj"!! 


Cou/t 

T«ir 


At 

rogister 


fonn Wo 24 

ItEonm or JlBcEtwKiiOtis Armw KfOirto 


'‘UCemenE o' 

\ raft f fit 




Order 1 


2 Viteof 


i 


of aUxIc ^ 

? frr »/ • 

„/ J^l 

tn original Suil Ao 

Appciil under of j T CC » 

d Hearing if ftUJ. «»«*« **• 

result mfJi ddto 

7 7?aU/e>rJ^efp(»i^cnrffir4tappra/y?Brr 
. , , , r^lppelMnf 
VnVil for j j^ospo/i 
8 . JncJgmenf— ftesult and c|at< 
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9 Objoction? Under Rulo 22, Onler XLT, Scbodulo I, C.C P , if any, filed 
by whom. 

10. Number of Application for roTiour (or ro bearing) with rcgult and date 
Frtsh Judgment, %f any mOidate 


Fonn No. 25 

RrnisTEti or Mi3ceij«\neods ArrRAM dwo^fd or 

Court 

Year 

Instruetions 


Tho date to bo entered in column 2 will Always be the latest date In the case of 
appeals restored to file, the date of original institution should be entered 


i 

1 

I 

? 

& 

! 

1 

i 

r 

i 

1 

1 

■s 

1 

i 

Q 

1 

2 

S 

1 

s 

1 

ft 

Disposed of 

3 

1 

8 

s 

ft 

1 

nemerls 

1 

5 

1 

1 

§ 

i 

t 

1 

i 

■s 

3 

S 

.9 

e> 

WiUiout content 

TITith contest 

ber of days 

1 

1 

•S 

5 

1 

1 

O 

1 

£ 

i 

o 

1 

& 

1 

1 

% 

1 

5 

1 

i 

o 

1 After trial 

between in 
ititutlon am 
dUbOMi 

1 

S 

8 

fe 

o 

X 

1 

e 

o 

1 

t 

o 

1 

i 

1 

1 

1 

o 

2 

S 

a 

1 

1 

- 


3 

i 


6 

7 

8 

0 

10 

11 

12 

IS 

1« 

in 

10 

ir 

23 

19 





9 

10 

„ 

13 

13 


IS 

10 

1” 

18 

19 

21 


Torresponains 

oolumna ol 
SO, htelementV. 

‘ \ Pert life) 







1 











1 

1 



High Court of Judicature, Madras, 
30lb Octolxir, 1011 


If P G Rriua, 
JlfgtttrOr, 


lOBT bT GLOr.GK OAZETTC, 

1912 . Part II. r 151 
Xoliftaitotu 

Under the proTt*if>TM of Part V of tbeOoJeof finl lYoredure. 190<, and »ith the 
piTTioua Ainelivi of llw r*cellenc» tho Gomnor in Couneil, the High Co irt lias naile 
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^o«n »<1- 15 of Appendix E to tl t- 

Sor tL Irf.. ScWul, of th. 

K.8l.CcmrtotJua,.«™,„^^ 

*«tn .ramnrv, 1912 


D C. Rrilly, 
^e^ufnr 


fort ST GEORGE GAZETTE, 

19i2t Part II, p 191 
Nott1icatU)i» 

Under''’ 
previous sar 
tbe foUoiTin 

Code, V12 • 

„ for'aoUTOM^ait.?’'’ ‘‘ " “““ ““ r“‘ 

d) Insert as Rule 29A— 

contained m the foregoing mles, wjiepo Die 
Nawl forces ** iUitAry nr 

c-iDaoitv t ® Indian JIanne Semco) snwl m ins oflicnl 

sumninns ebaU le made by sending a copy of flu 

' rcpiid tor oclijionledgiiinit 

) defendant eh ill sign an 1 


High CoQit, liifadfas, 
29tb ilanuary, 1012 


n P. 0 RrUTY, 
JfeTielror 


PORT ST GEORGE CtZETTE, 

1013, Pent II , rp IJ a'*d H 
lVof»/ea{i<7n 

Under the provi-«ioris of Part X of the Code of Civd Procedure, lOflS. ond irtlh fbe 

tirt Jim rude 

1 ' ■ \ ; //otpni ruP', 

tt: — 

“43. {1) ^Vbero the property to be attached is mOTCnlle properfy, oDier than 
agricuJtiiral p “ ‘-- »* 

bo made by ac . ■ 

custody Or in .' . . • 

due euslody thereof, 

proTidod that when tho property BOijctl w sabjefl fo spik'd* and nsfursJ iNsi 
or when the expense of beeping it m custody Ulibcli to cicvf»l it« ia1 ir. the eltArl>» C 
officer may sell it nt once, and 

providwl ti^so that, iThen tho firopcrty attached »'f Jiir^iitriclc, #,rTieu}tor» 

impk menf 1 or other articles whi h cannot convcnumtlj lie fwo*’'''! <'•’'1 ’I''* “/ 

onicet doM not a-t under the firif provxto (o Ihu «jJr, h*> r»a\ at the Inifan^ el Ih" 
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judgment debtor or of the decree holder or of any person claimmg to be interested 
in such property leave it in the village or place where it has been attached 
(«) 


(6) In the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a penod of 16 days at 
such rate as may from time to time be Used by fho High Court be paid m 
advance 

(2) Whenever an attachment made under the provisions of this rule ceases for any 
of the reasons specified in rule 55 or rule 67 or rule 60 of this order, the Court may order 
the restitution of the attached property to the person in whose possession it was before 
attachment. 

43A. (1) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seized 

(2) If attached property la not sold under the first proviso to rule 43 or retamed in 
the village or place where it is attached under the second proviso to that rule, it shall 
be brought to the Court house and delivered to the proper officer of the Court 

43B,(1] Whenever attached propertj kept m the vdlage or place where it is attached 
IS live stock, the person at whose instance it is so retained shall provide for its mam- 
tenance, aod, if he- fads to do so and if it is m chargeof an officer of the Court it shall 
bo removrti to the Court house 

Nothing in this rule shall prevent the judgment debtor or any person claiming to 
bo interested m such stock from makuig such arrangements for feeding the same as may 
not be inconsistent with its safe custody 

(2) The Court raaj direct thatany suras which have lieen expended bj the attaching 
officer or are pajnblo to him if not duly deposited or paid, be recovered from the pro 
cwls of proport\, if sold, or be paid by the person declared entitled to delivery before 
he receives the same The Court mav also o^er that any sums deposited or paid under 
these mica bo recovered as costs of thoattachirent from anv partv to the procecilmgs “ 
And (2) add the following form to Appendix E to the said schedule, vir — • 

“No. ISA. 

Bond for safe custody of inovesblo projicrty attached and left m clinrge of jjer»oii 
interested and sureties 


fOiiDrB \AI J’oifII) 

In the Court of at 

Civil ‘•lilt No of 

\K of 

fl'pilHJrf 

<•,!) of 



111 , in CTcciitioiiof a decrvcmfaTonf t»f 
of I'tl on the file of 

left m the charge of the s-aid U , 

Now the eonditni of this obligation h that, t* * ^ 

•>(voiint for and proihice when Ttsjuiml liefofelLr^. ^ 
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%jOTe3aid ana eliall obey any further order of tlie Co irt jn respect thereof then this 
obligation shall be void otliermse it shall remain in full foree 

rj 


Signed and deljrered by the above bound^i 

High Court of Judicature, Madras, 

OtJ) January, 1913 


K.L 

MN 

ja the presence of ” 

H D C Rsittr, 

Ilfgi*lrar. 


rOBT ST GEORGE GAZETTE, 
1014, Part II, r <57£l 


• . »> 

VIZ — 

0} Re number rule 13 ai rule 13(1) 

{2) Add the foUoinnft as sub rule <8) to vulo IS- 
IS) Tho proTisions of section 5 of the Indtin rimdstion Act, 100\ ®ha» 
apply to applieatjonv under sub rule (1) ” 

0 0 MACJLAi, 

/Itsi Irir 

ITigb Court of Judicituro, Madras, 

24ffi Mvreh. 19U 


lORT ST CROKGK GAZETTF. 

1914, Part If, r 1115. 

HdtficnUon 

Under thn provniona of Part X of Ilio Cbile of C‘v il Procedure. 190^, and n 


1 Forru!ss3aa44o(Ori!et XXXB ot StlcJ* < o' I'*' ' >-o"‘"-u . .. 

nns^siibslitole:- _ _ i, , K,ii,(i.il o! il. I«t 

_ • ■ lOAuU/ofthemiuer 

1(0 obtainf d i>P " 

■ , ' . 1»J 

‘ iig the lict tint the 

in the »ult 

to tint of tho minor and that he iso fit person (olio so 
further fitalo the nnmo of tho perron or persons on wnow notice 

■ f 0 PHjt of A nun''r #hd| 

■ , . fgnlreprrwentJtirrr®' 

, • . iw'psmlei’t'titjor*. 

■ ■ • ’ . ..Aft rscent u«*on 

(•>; -No onier dinU bo msdo on any application uiiuii t< it In that 

to ant giiArdivn of the minor nppolnlwl or ifeidarwl by 
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next friend of a minor or ti& Ins guarditn lor tlie ftuit 

Provided tliat the interest of that person is not iidvcrse to that of the minor and that 
ho 13 not, in the ciso of a next Iriend> a defendant, or, in the case of a guardian for the 
suit, a planitiff 


IS lor tue louior a ntuaiu mai, unuuici | cibun uu iieitiuiieu lu ui,t in uu up^nnuieu, as 
the case may be. 


of any fund m Court in nhich the minor is interested* and may ^ive directions for the 
repayment or allorrance of the costs as justice and the cSrcumslanccs of the ca«o may 
require 


II Tor Form No 11 of Appendix H to the Code of Civil rroeediire the following 
form IS substituted : — • 

Form No 11. 

A’olirc lo giiardinn appoinled or declartd or to father or other natural r/tinrdian, or to the 
person »« eharffeo/lhe tntnor 

(Ordeh xxxn. Ruu: 3 (6) ) 

(Ttlle.) 

To 

Guardian appointed or declared, or father or other natural guardian, or person in 
charge of the mmor 

Whereas an application has heen presented on the part of the 
in the above suit for the appointment of a guardian for the suit for the ea!d minor, jou 
are hereby required to take notice that, tinleaa vnthm days 


191 
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Foroi Ho, IjA. 

Nottce lopmposed qttarjtan 

(OfUiCR XXXU, Ritte 4. (3) ) 

(Tide ) 

To 

Tesidiog At 

Take notice tbat the above named petitioner has made an apphcation to tbui Court 
to appoint you guardian for the auifc of minor defcadant 

in Ifo of I9I , and ibat the said appfication TSiif 

ho heard on the day of next 

Given under my hand and the «cal of the Court, tliM daj of 

101 _ _ . P , 


appellant or respondent ui a matter ptmding before the H/gb Court in its "PI* . 
lonsdictjon, except m cases under appeal to the King in Couneij. sh-tll «» v 
a (7H«3j judicial act mthm the meaning of Section U'S (^H*) 
oediire and may bo performed by the Registrar, provided ^ . 

and oppheatioiii presented out of time shall be posiinl before ^ 

^erovd Aist( H nt'fref 

IIicli f ourt of Judicature, Madras, 

29th May, 19U 


FORT ST GEORGE OA7VTTF 

Paht n, r iSU 

. , . X ^ iftna nntl nil)i 1) '' 


- x\;.' 


\>\ ’• 


as It Gunks /if, to translate accounts and other docHuu «'» * 

of the Court. , mulcneo lO U'C tmt and »!«« 

(2) Tlie report of the Conuntssioner shall bo mMcne 

part of the record , ^ 0 „,rf irtsv ord^r iniG' 

(3) Before lisliing anr Commission otider this * 7 ^, lo N. inih'n* 

sum (if any) as jt tliinke iriwoitaWo f**?; «is(drtr«*or f’r whiwc 
time to bo fixed, pufl mto Court hj the parts at wii 

the Comtnission n issti'^ C O 


Iliffh fJourt of .Tudicaliirr', Madras, 

2 n'l Orto>>cr. )!>)! 
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PORT fc,T GEORGE GAZETIF, 

1914, Part II. 1 203S 
Xotifieation 

Under the provisions of Section 122 of the Code of Civil Proceduie, 1908, and ^vith 


(2) The Judgment may he pronounced by dictation to a short hand miter m open 
Court, where the presiding Judge has been specially empowered m that behalf by the 
High Court 

r-.- T» 1, <1^ - YX *>- •-»* • « - V * J . 

. s pronounced and shall be 

twards bo altered or added 

C G hlACEAT, 

Jieqisirar 


High Court of Judicature, hfadras, 
9th November, 1014 



APPENDIX D 

B03EBAY 


ORDtlW, ETC, OF THE iJOiTJUl CtOVEJlhilEST AND THE HlOS CoVET, BoMBA^, 
Undee Tat Code of CmL Procedtoe, 

COBBECTEO W TO IST DECEjrBEB, 19U 


&ut)ie(.t Atinber And dite 

^IJpoinlmg, ujth rclerence to Section Ko4S97, Jud 
cofrespooduig to Sect/oa C5 (1) of the Dale, 25 9 05 
Code Met V of 1008), the Surat Cinl 
Jail iot tlifs Courts m tho Broach Djstnct 


lew aoi pistol De 
JJombsy Cert OAfette Part i 


1005, p 1320 


NotfBcatron under Section 55 (2) ol tho 
Code (Act V of 100$) 


1010 , p 1012 


Declaration under Section correaponding Ao 3000, Jud 
toSeQtioue3ofthoCode<ActVoIl00S) Pat*. 24 5 80 
as to tho oiecution of decrees m certain Ko mi> O'Jd 
cases Date, 3C. 8 81 

No 4520, Jud 
Date, 24 7 82, 

No 7C2, 5ud 
Date. 0 2 92 
No 2033, Jud 
Date, 12 4 92 
No Jod 
Date. 27 n 00 
No C218, Jud 
Date SO 9 07, 
amendug the 
aboW Nos 3 BOO, 
762, ond 8030 
No 6240, Jud. 
Date, 20 9 07 


1880, p 510 
1831, ^ 140 
1882, p 557 
1802, p 120 
2892 p 348 
1000 p 2429 


1907, p 1627 
1007, p 1627 


Buies under bection corresponding lo No 

bection 70 of the Code (Act V of 190S) Dite. -4 t &u 
for tnnsuussioa of certain decrees from 
Court to Collector and for theirexecntion 

Ditto new rule for I’ule 2 of the aho\o Ko 

miles Date.2i2 02 

Ditto modifying Pule 0 and substituting 

newrulesfor Rules? and U of theabo^e Datc.a o o 
rules 

No J170A Jud 
Date, 16 2 80 


1880 p 06 


1902, V 331 
1683 p 238 


lS80,p 2H 


Ditto modifyuig Buie II 
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■'ubjfct of tbe 

Nnmlier aoJ dite Booibaj' OoTt Gu<t(o, Part I 
Jla]» untlcr SecJjoii coirrsjioijdiHg lo 6^137, Jud 
Section 70 of tlie Code (Act V of I90s) Djtte, 17 9 83 16S3, p 695 

for transmission of certain decreca from 
Court to Collector and for their execu 
tion. Amending Rule 11 


Ditto* New Rule 12A 


No 3ioO, Jud 

Date. II 5 85 1885, p 6J1 


Ditto, cancelling para 9ofRuIcl2A 

Ditto cancelling the last para, of Rtde 
12A. 


No 2890, Jud 
Date, 29 5 90 

No 3341A,Jud 
Date 18 5 05 


1890, p 610 
1895, p 613 


Ditto New Roles 16 and 17 


No 92.Jod. 

Date. 8 1 90 1800. p 3S 


Appointment under Section correspooding No 6789, Political 
toSection85oftheCode(Act Vof 1903) Date, 10 10 89 


1889, p 873 
1913, p.»2 


Ditto under Section corresponding to No 62)6A,Jud 
Section 03 of the Code (Act Vof 1903) Date,20 11 06 
Kou 61,Jad 
Date, 7 1 07 


1006, p 1710 

1007, p 30 


General Rules, etc., under Section corre 
sponding to Section 122 of the Code (Act 
V of 1908) 


Exemption from personal appearance in 
Court under Section 133 of the Code 
(Act V of 1908) 


Rules and Orders 
compiled and 
issunl under tho 
authontf of the 
Bombay High 
Court 

1912, p 1220, and 

1913, p 233 


\SMJLaiZKTS ALT£RatIO>S AND ADDITIONS TO THE Rui.I» » TUfc FlBST 
SenEDULE or the Code uade be the High Coitbt, Bombay 
THL B05IBAY GOVERNMENT GAZETir, 

1910, Pa«t I, rr 1496 akd 1497 

J/isc«ffan<rotis 2^otifcalions, AppouilmenU, etc, hy //»« Majtstje High Court o/ 

Jv lienlnre [ApptUaU Stde) 

No 2030 — ^Tho following rules have been made by the llich Court of Judicature 
at Bombaj, m exercfc of the powers confmed by Section 122 of the Cbdo of ttnl Rro 
c^ure, Act V of 1903, aud baxo rcccircd the sanctitm of His Excellency the GoTernor 
in Council and are published for general information — • 

r- ■ 


Rule 
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\\ hero lio 13 rfjaicluig anj may be sent to him by the Court by post rey stem! for ailtiioa 
icdgment An acknowledgment purportu^ to bo signed the defendant or an endoree 
inent by a postal servant that the defendant refused service shall be deemed by fhc 
Court i-wuing the summons to be pnmdyacte proof of service In all other cases the 
Court shall hold euch inquiry as it thinks fit and either declare the summons to baie 
been dulj served or order such further service as may m its opinion, bn necessarj ” 

Rult II 


.yivil Procedure Code of 190S, 

tho High Court, Appellito bide, 

Bombay 

Wiero on a memorandum of appeal presented wuthm the time preocnhed 
for the same, tl . ’ ' . ' - 

the tunc bemg 
Registrar may 

part as tho case may be of such Court fees and may admit tlie apptai 
to tho register even though the subsequent payment of Court fee may 
have been made after the tune prescribed forpresentntionof the appeal ' 


Roix EH 

Ctau'>c (a) of rule 2, Order III, be amended to read as follow « — , .i, 

** Persons holding general powers of attorney from parties not resident within the 
local limits of the jurisclictioo of the Court within which lumts the appearaucci appli 
Cation, or act is made or done, authorising them to rook® and do such appearance’, 
applications, and acts on behalf of such parties ” 


Rule IV 

rorei No. 10 m Appendix B, Schedule I, ot the Civil rtoctdine Code of 1008, 
be amended to read as follows . ,,, 

“ To accompany Returns of Summons of another Court (Oraer V, r -a; 


(Title ) 

Read proceeding from the 

for service on in Suit No of 19 

Read Servmg Officer's eudorsemeat statmg that tbe 
proof of the above having been duly taken by me on the oath o 
it IS ordered that the bo 

with this proccedmg 

I hereby declare that tbe said sununona on 
duly served 


fonvardmg 
of that Court 


W returned to the 


}i3' hf*n 
Judge- 


Note.— T hu form will be applicable to ptocea other than summons the ecrvice o 
which may have to he effected m tbe same iMuner ’ Court 

P E. PEEClVALp 

Rigieirar 


Bombay, 9tb September, 1910 



APPENDIX L 

.ILL-iHAUAD 


U r S OSUEB'S, ETC 

UnDEB TUE C\»BB or tlVlt PBOCSOlSBi, 
CORRECTBB vr TO DECKSTOtB Jl>i4 


Notificjtlou under Section 55 (2) of the 
Code (Aei \ of 1J)0S) «3 to peraoos who 
shall not be liable to arrest in execution 
oI decrees 

1 ulestuideeSeettOQsCdanil'Oof tbeCode 
(Act V of J008) £<jt traoafemng to 
Collector osecutioa of certain decrees 
and rules of procedure therefor 


San tiouag exercise of pon'ccs uuder 
bcclion dS of the Code (Act V of 1909) 

1 xfiSQpting personal appearance in Court 
under Section 133 (1) ol the Code (Act V 
of 1993) 


fermpowenog certain Courts to appoint 
CoRunusiooere to take aSidavits, vide 
Section 139 (o) of the Code (Act V of 
1S>0S) 

Xot^icatwn aj pointuig Muosanisa of 
Civil Courts tn the Pronnec of Agra 
to receive applications (or execution 
underO X\I r 10,of thcCode(Act V 
of 1903) 

Direction under O XAJ, r fS (IJ of tho 
Codo (Act 1 of 1908) as to fcmca of 
nitite of order attaching tho salary or 
aSlwanec ol publtc officers 


N n Um nswl dale 
No eo4/\ 11-217 
I>Jlc 6 & JO 


Xo 1837/1-238 
Date.? 10 11 
Ivo 1353/1-238 
Date. 12 7 12 
No 2538/1-10C. 
DaU 20 11 13 

No 1022/VU~1-17 
Date, C 12 12 

^o IA' 31-233 
Date.l 1 09 
^o 018/VII-83 
Date. 8 0 09 
^o 707/VII-215 
Date 25 6 11 
^o. Ii29/Vll-521 
Date, 18 11 li 

Ko 3S69 
Date, 7 iS 10 


^o 2207 
Dato,29 8,11 


Xo lOoSAII'l'’" 
Date. 12 S. 11 


tear i>arldi Ipjiieol 
live 0 1 V.4mte 

2810, Part 1 p 

1011,1’aTtI p lOOu 

1912, i art I, p 619 

1913, Parti p 1293 

IDU Part; p 12^8 

190D Part 1 p. d 
1909 Pattl.p 774 
1911, Part I, p 474 

1914, PwrtI,p.l628 

I9i0. Part If, p 
2077 


191! Part 11, p 
1073 

1911, Part J. ^7T7 
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\SSULMI\TS, AlTETVTIOSS ANl> ApOmONS TO Tin lliu? IN TIIF llRST 
&Qitri)ULr OF Tiir Copj. mvpi n\ thi Ilinu CoirrT Almujihd 

xnu UP GAzrrxr. 

1013. Pait II, 1 323 

^oltjication Ao 712 35(a) fS I)i7tl(ht21fh IcLruarj 1313 
In contuuntion ol ' 

lOlJ ftnd umler Sootion 

nddiUon is niade to fho * ' * * 

section — 

To Order XXI, rule 120, ndJ— 

ProMiled that, when tho nmoimt docs not etceed Ils.5 it may bo paid to Ue 
Sdinaln monoa onlcr on requisition bj tboAinm, and the presentation of tho certificate 
iinj be dispensed auth’ 

N B —In tho above mentioned notification No 2S5-35 (o) tlio above addition was 
published for information and objection of persons interested. 

N B — 'file above mentioned “Rules Iramcd by this Court “ are contamed m a 
book published bj the High Court, Allahabad, and loproduced at p 7o3, po<i 


*Voti/c(ition 4 Y 0 IS21/33 bO-ll i)«/f f AHoAoind, fSe 2lfV AVtvmJcr, 1014 

. 4 f < 4<j Cl*. August 

and tnfb 
for those 

at present m u«o — « ^ x.. 711 

(1) substllutc the following lor Form Ho. 5 {H C.J rorm. Part A® 71} w 

Appendix H of tlie eaid Oxic 

No 5 

Li>t of documeuts produced bj (order 13 Buie 1) 

111 tho Court of , at Distrivt 

Suit No of 10 T,i * n 


_J)cfcadant 


1 1^tof documODtaprwluecdaaitlitbo plaint {or at first heating} on behalf of plua 

(or defend ml) 

Thu list Tills filftl bj 



Ss„.tu,coIp»>' crl*»‘h 
producing tl 0 li*t. 



MTiNDIX L — MLVHAIUP 




(J) Substitute tix fulloirtiig for tlio form aln-ult ui ti c (i) < ) Icnii I’lrt 
Jvo 26) under Order \\ III ruJo 1 J, aimI Order \\ rules 4, C, and " 

‘ Evidence, judgment, and decreo (Order A.\ HI, rule 13 and Order \\, rules 4, 
6, and 7). 

Suit \o 19 

Prr^nt 

JuJgc of Small ( u«'f Court 


Daleolui-titntioo ^lIneo^r'Ulllllll Nameof ilctendint j Vmonnt olcjjim 

r» ' 1 ^ 


Decision. 

Date I lawlo'efarour AraJiutwhoai Amount Ueneed 

ns A i 


Costs aoranled 

m i r 


Orders before first bearing 

Claun 

Issue 

(On reverse of form ) 

Evidence for pUintifT Evidenee for defendant- 

Findfug 

By order of the Court 
G n VuftKU ICS, 

i'fjtijfror 

XB — ^In tlie above mentioned uotificatioo bo 3aT7/35 (a) tho aboio substituted 
forms were published for information end objection oJ persons interested 


Book of Rules framed by the Blgh Court of Judicature, North-Western Provinces, 
under Section 122 of the Code of CirtI Procedure; Act No V of 1908 

These rules Aaiw been fra tud nadir 1 art X of the Code of Ciiif Procedure, Act ho } of 
1908, and form part of the Ftrsi Schedule of the eatd Act 


COMriRiTIVE llBIl 

Of 1 efinnco (n Iiul aof tlio Itliuf \{>nl KH 


2S I’am i 
4'5(3) 

45 Nito 


M lirre I > i« fonnil 


Ord r \\\1I nileU 
Order rale 31 
Noti I n nlrr I, nil 27 
Onl r\III rule 13 
Ont t MIt rule 12 
Onlrr \\ 1 rule 22 
Onl r \ t \ mb 4 



loJO 


T3Z CObH OT CIVSL 3’i:ocrDr2£. 


T^xj: 


l,n:?irttb» 4*betf 
Ar^l !*■ i 


T'lee to be /iciid 


fJ 


f7 

€i 

:o 


— II) 

'T (Si 
TT IZ) 

t: ( 4/ 

T7 15) 
b3 I'ato. ^ 

ia 

'j 3. i*4». J 
aS, P&m- J 
’J3 P«n. 3 
a4< J^&n. 3 

ao 

u: 


lixi 

m 

i;o\ 

iii 

iia 

130 


lj>;<endiX^4 (Ij 
i ono l»'o 4. 


o-d-rXIX.rsI*? 

U*tl •• -XlX, fcls C 
f Kd'-r XIV ral- 7 
o-d-' MX.-ol-s 
O^'-" iJ\- rcle «< 

OTt^ Ali. rule H» 

« A1..V rcle II 
<»rd-r tlX nxlc 15 
•>'d rAlXrcI- IS 
ttni'T AlA, ftJe 14 
V'J'-r XDl. ml*- 15 
O-d'j-XXral-fKi; 
Ordtr AA, nd'‘51 <5} 
0/d*r AA, nil'' 51 (S) 
OTfi'-z AA, rsl<“ 51 (4 ) 

Onl T AA, ml- 51 (5) 
Oni^- XXI. nJ- K*4 
OnJor A-3J, ml'* ICC 
Onlcf AXI.«le JW 
Order AAJ. rale Kb 
Order AAa.«Je K« 

Ord^r AA3. mle 3l0 
«»^er AAI. rcle 111 
0 *der XAl, rule Jl5 
Order AAX nile J 15 
Older AAJy role 114 
Older AAJ, rale 115 
Fona A'o. 43. Apperdu E 
Fonn Ivo. Jfi, Appenda K 
Fona Xo. 1 1, Appeadu T 
Fona Aou 15, Appeoda F 
Older 'VlA|lr rule 3 
Ord-t AAJ, role* llC to 130 
Form jr**- 5tl. Appenduc B 


?.rwtv 


Xoix TO O&PEP F, ECte S7. 


1 list of heads of offices to wjioni suQiinoa®“3 '■hall be peat i2 arp'^'* 

' ,gii,wi(deorioiartwtbb»pronarc^isS’«® 


of ilaiJiray Compaiues working i) 


^ pasfi (2) of the General RoJee (Cinllof 191 J. 




Si. An apolicatioa forthet^sneof asutuflionJ for * 
la the form prescribed for the purpose* other ionss t 
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rule 4 (1), mnrk such document with eenal ligorc^ in the cvee of documents admitted os 
evidence for a pUmtifT, and with serial letters in the case of documents admitted as 
evidence for a defendant, and shall initial every such scrnl number or letter When 
there are two or more parties defendants, the documents of the first party defendant 
may be marked Al, Bl, Cl, Ac , AAl, BBl, Ac , and those of the second A2, B2, C2, 

Ac , AA2, BB2, Ac \Micn a number of documents of the same nature is admitted, 
as for example a senes of receipts for rent, the whole series shall bear one figure or 
capital letter or letters and a small figure or small letter shall bo added to distingiiiih 
each paper of the scries 

OrdtrXl'l 

22. (I) Saveas provided in this rule and in mIo2, the court shall allow travelling (>"] 
and other expenses on the folloumg scale* — 

(а) In tbo case of witnesses of the cla*is of cultivators, labourers, and menials, 

SIX annas a dar, 

(б) in the case of witnesses of a better class, such as zammdars, traders, pleaders, 

and persons of corresponding rank, from eight annas to two rupees a d ii , 
as the Court may direct ; and 

(e) III the case of intnesscs of superior rank, mcludmg officers of Government 
in receipt of a salarv of not less than Rs200 a month, from three to five 
rupees a day 

(2) If a witness demand any sum m excess of what has been paid to him, such 
sum shall be allowed if ho satisfy the court that lie has actually and npcessanlj incurred 
the additional expense. 

iLtUSTRVTIOV 

A post olfico cmpIo>4 summoned to give evidence is entitlcil to demand from the 
party, on whoso behalf or at whoso instance lie is Minmioned, the travelJmg and other 
expenses allowed to witnesses of the class or rank to which be belongs and m addition 
the sura for which he is liable as payment to Uio substitute officiating during lus absence 
from duty The sum so payable m respect of the substitute mil be certified by tho 
ofllcial superior of tho witness on a slip which the witness will present to the court fioin 
winch tho summons issued 

(3) If a witness be detained for a longer period than one day tho expenses of 
his detention shall be allowed at such rate, not usually exceeding that payable under 
clause (1) of this rule, as may seem to the court to be reasonable and proper 

Provided that the court mar, for reasoas stated m writing allou c\i)pm'Cs on a 
higher scale than that bcreinbcforo prescribed 

Or<><r XIX 

4. Affidavits shall bo entitled In the court of at (naming t*>l 

siuli court) If the affidavit bo in support of, or in opposition to, on appLciation resjKct. 

mg any c isc ui the court, it shall also bo entitled in such case If there bo no surli ca-'i 
It shall bo entitled In the tnaUer of tht ptfUion of 

5. Affidwits shall be diiided into paragraphs and over> paragraph shall be l»»] 
nimibercil eonwutive!^ and, as nearly as may be, shall be lonfincd to a distmet portion 

of tho subject 

6. Even person making ony affidavit shall be des..ril>ed therein m such manner {(il 
as shall serve to identify him cle.arly , and where necessary for this purpose, it shall 
contain the full name, tho name of hiS father, of his caste or religious persuasion, bn 

rank or degree in life, his profession, calling, occupation or trade, and the true place of 
Ills residence 
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knowledge, ho muat do bo d)rcclJ 7 and poSJOrel^, csing tko words “I ■affirm ” or 
make oath and say." 

I«»j 9. ExceptinjnforIocutoryprocec<lmg3,Afllda7j(88hallstncfI> Le confined to si 
facts as the declarant is nhlo of liw own loion ledge (o prove. In xnforlocntory procei 


jwMon or iwnons from whom ho rcceired such information RTicn the application 
the opposition thereto rests on fnets disclosed in doenmenfa or copies of doenmen 
produced from anj court of justice or other source, the declarant shaU state what is tl 
sourco from winch thoy were produced, and his uifonnatjon nnd belief as to the tnn 
of tho facts di'iClo'-ed m such docuinenfs 

1«7J 10. MTien any place M refcired to in an athdanf, it shall ho correctly descnbci 

When 111 an nflidant any person is referred to, such person, the correct name and addre' 
of such person, and such further dcsenplion as tnaj be Bufficient for the purpo'o of tk 
idciitUication of such person, ehall be given fn the nflidant. 

[«j] 11. Evcr\ person niakifig on affidavit for use in a civil court shiU, i! not peisoiwll, 

knowm to tho iicrson before u horn the affidavit is mnde, bo identified to that person b, 

• 1 _ . r'"'!! slit 

. JI t/ll 


[•9J 


ill manner alrcadj epecifieci and unless such petition or alJitiaTir ue 
affidavit of identification of such woman made at tho time by tho person w 

n-i..,. 


1 I flfrtn* trhom /in ofhdavit u* 


1 rrlice waeti 


Onftr J.A 


- 1 .Ir-CTCO or order 
ft court of 
h decree or 
„» 10 bo 

nnd 

late 

fbe 

"xor 

ree 
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or order w at \ inmco with the judgment or coat«uu some dcrjc.il or arithmctic.il 
error S«ch objpclion shall state ck-vriy wbtt n the error, defect, or nrnneo alleged, 
anil ibill he signcil anil dated bj the jwrson making it 

(2) I£ anj such objection bo tiled on or before the d ito sjTceified in the notice, [7<<2)! 
the Munsinra shill enter the <yi.«o in tho eiriicst wecklj list practicable, and shall, 

on the date fised, put up the objrction ti^tlier with tlio tetord before the Judge tiho 
pronounced the judgment, or, if suih Judge his ceivtJ to be the Judge of tho court, 
before thu Judge then presiding 

(3) If no objection has been filed on m before the dote spcciTscd m the notice, i7*<3)} 
or if an objection has been filed and dii.»Uowfil, tho hluns&run shill date tho docreo as 

of the da’i on -nhich tho judgment ms pronounced and shall lay it before the Judge * 

for signitnre «i accordance with the provisions of ndcs 7 and ^ 

(4) If an objection lias been duly filed and has been allowed, the correction {77(»)} 
or nlf oration directed bj the Judge shall bo mndo Ererysuch correction or alteration 

in the judgment shall bo made bj the Judge in Ins own handwriting A decree 
amended m accortlancc with the correction or alteration directed by the Judge shall bo 
dravm up, and the Jlunsirim alinll date the decree as of the daj on which the judg- 
ment was pronounced and shall laj it before the Judge for signature in accordance 
with the provisions o* rules 7 and 8 

(5) ^^hen the Judgo signs the decree he shall mike an autograph note stating 1"“{5)1 
the date on which tlie decree wis aigneil 


Ordtr XXI 

IW. \7b8a the certificate prescribed by section 41 is received by the court which (***bw« * I 
sent tho decree for cvocution, it shill cause the necessary details os to the resuU of 
oveeution to bo entered in its register of civil suits before the papers are transmitted 
to the reconl room * 

105. Eterj attathraent of moveable properl) under rule 43. of ^egotJable Instrn 1**1 
ments under rulo SI. and of immorcable propert) under rule C4, shall be made through 
a Cisil Court Amin, or baililT unless special reasons render it necessarj lhatan) othoi 
agency should bo employed , in which case those reasons shall be stated in the hand 
writing of the presiding Judge hnusclf lo the order for attachmctit 

IM. Wien the propert) which it is sought to bring to 8 . 1 I 0 is jamovcablc properly I** pv* i ] 
within th» definition of the same contained in tho 1 iw for tho time being in force relating 
to the registration of documents, and the decree is not sent to t be Collector for eveeution 
uiidcrsectionCS, the court, bcforcordermg a site shall call upon the Sub Regwtrar inthln 
w hose sub-district such propcrlj is situate to search bis register® and report as to w hit 
incumbrances, if any, it appears from the registers to be liable 

•107, JA here an apphcition is nii»le for the sale o! land or of any interest in hnd, 
the court shaH beforo orJermg safe ffienu/, calt upon the parties to state whether such 
land IS or is not ancestral land within the meaningotejiotificalionlvo 1887/1 — 23S-10, 
dated 7th October, JWl, o! tito ljoco}€rorermne»t,a!nl^^}i /ir* 
the said question. 

On the day so fixcil, or on any date to which tlie enquiry ««aj have hern adjounicd, 
the court maj tiko such evidence, bj affidavit or otherwise, as it nay deem nccesaary . 
mid may also ciil for a report from the CoUeefor of the dutnet os to whcthwsuch land 
or any portion thereof is ancestral land 

After considering the emlcnco and tb* report, if an), the court shall determine 
whether such land, or an), and wliat part of it, is ancestral laud 

Tho result of the enquiry shill bo not«l m an older made for tho purpose by the 
presiding Judge in his owii handwriting 

108. Wlicn the projicrly which it is Bought to bring to Bale is rcvecuo pajmg or fit.rsriLt 1 
rci enuo free land or an) interest in such Imd, and the decree is not sent to the Collector 
for CTOcution under section CS, the Court, before ordering a site, shall bL<o call upon the 
Collector irt whose district such jvropert) w situate to report whether the rroperty w 
subject to ans {and, if so. to what} ontataadmgelaraw on the part of Govemraent 

* ThisTijle *111 bcpI femtlnta fcecettBtfce W ^mnsrr l«JS 
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[Upar, .1 109. TI>oropc.rt«ofttaSubKegisttar«rilCbIIecl<ir8haUl«!omnfolhe.osp(.tlm 

ol Hio parties or tlieir plc-idcn, Ireo of cliaige PelmTO the limo of tho receipt b> ih 
court nnd tlio dccjaration of the result of the enquiry 

^o fees nre pi\nbIo in respect of geflreh and report hj tlio Sub Rensfrar nnl 
Collector 

!»< para.*) JJO The result of tlioenqiurj uiulcrmlo G 6 Bhall ho noted m an order nnde for 
tho purpose hy tho prcsidmg Judge in his own handwriting Tlie court maj- in its 
discretion adjourn the inqiiir) , proa ided that tho reasons for Iho adjournment are stated 
ui writing, and that no more adjournments are made than are iieccssarj' for the purposes 
of tlio inquir} 

111 If after proclamation of the intended sUc has been made any matter u 
broiiglit to the notice of the court nluch it considers material for p«reha.s<.rfl to knoB 
tlio court shall cause tho Same to be notified to intending purchasers when the propert> 
H put up for sale 

[•») 112 ’ 
first matam 
earcution 

ffie\ shall either wholl\ or in part lie omitted therefrom 
fia*| 113 U h( n pcniiLssion has been given to a decree holder to bid for property the 

lurt ordorip? the sale sh iff inform the officer appointed to conduct the sale whefier 
tf si-e uo niiv persons m addition to Iho decree holder entitled to share in the mIo 
jiroeeeds 

114 tVhenea tr anj cmf court hoa sold tn cxtcutmi ol n decree or ether oraet 
am 1 oiisoorother buildinceituatwlwilhmthelinnfaofftjlihtar^ Cantemneat cw *tatioc 

« j , Officer of 
0 or other 
stiec shall 

contam full particulars of the proi>erti ao|d and oi ii ‘ i ‘ui*> 
fiiBA] *^**%-r Tt 1 .... „,ms 1 1 rcstHcl ol "RViich l««n «4 I avc to bo taken 


Arms Act 
[AgpenaixA ' 
t‘>l 


- a„ rt „ attachment of five stock or otiiir 


debtor on hia furnishing securitv, or m « , j pronuce . 

lOTson OTlfine (o .m^rdte »■« n-jxnflloblj of it* « 
reouiTcd bv the court ■ ■ ’* 


n led for m th" n'lnner ‘’f 


pound k 
la) 

m 

(e) 


119 




icy were corammi'* ,,prc com 

)i, euboplmatc bj 

givft ««eb attaching of! ccr or sni« 

o». 80 v ib» ,v. ... > n^r - •' " 


nutted to liis custody , and *>n nl 
a copv of the entry 
For 
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^Vnd tho sums eo levied shnll Lo seal lo tho IVcd^ur^ for credit to the Mtmicipol or 
District Board, as tho caso may be, uodcr whoso juriodictjon tho poood is All such 
sums shall be applied ui the samo manner aa fines lencd under section 12 of tho said 
Cattle ^spass Act 

120. The pouivl keeper eliall take charge of, fenl aud watci, animals attached (Aiuttndlx A 
and committed as aforesaid until tliea are withdraun from his custody os hereinafter (DJ 
provided and ho shall be entitled lo bo paid for their mamtcnanco it such rates as may 
be, from time to lime, prescribed under proper aulbonty Such rates shiU, for animals 
specified m the section mentioned in the last preceding rule, not exceed the rates for tho 
In an) ease, for special reasons to bo 
meat to be made for maintcnanco at 

Idl me cuarges mrcin autuurtseu lur the maintcnauce of liicstock shall bocAps«ndixA 
paid to tho pound keeper by the attaching officer for (he first fifteen da^sat the time the 
animals are committ^ to his custod), and hereafter for such further period as tho 
court luaj direct, at the commencement of aucb period Pajments for such maintcnanco 
so made in cxccvs of tho sum due for (he number of da)? during nhich the animals may 
ho ui tho custody of the pound keeper shall be refunded by him to the attaching officer. 


rule U8 

133. For the safe custody of moveable proportt other than Inc stock nhiJo under (ApptndU A 
attachment, tho attachmg officer shall subject to approra) by Ibo court, make such 
arrangements as niii bo roost convenient and cctmoiuicaL 

124. With the permission of tbe court the altachuig officer may p] ico one or more fAppendix A 
persons in special charge of such property (>li 

1S5. Iho fee for the semcea of each such person shall be payable m the manner rApptntfis a 
presenbed m rule UC It shall riot bo lcs<. than two annas, and shall orduiarily not be 
more than three and a half aimos per diem Tlio court may at its discretion oUotv a 
higher fee , but if it do so, it shill state in writing its reasons for allowing an exceptional 
rate 


prcsicluig Judge 

Provided tint, where tbe amount does not exceed Its 5, it may be paid to the Sabin 
bv money order on requisition by the Amio, and the prescniation of (he certificate may 
be dispensed with. 

127. IMien in consequence of an order of attachment being withdrawn or forbOUiofAppmPx A 
other reason, f?/o perron has not been e/npJoyrtl or has retwanted m charge of the pm D-*! 
}>erty fur i shorter tinio (ban that for which p-tyineiil has been made in respect of his 
services, the fic {laul shall be refunded in whole or in part, os the caco may be 

128. Ices paid into court under (lie foregomg rules shall be cutcred in the Register {Apptnsu a 

of I’cttv RecciiXs and Repayments fUJ 

129. Wirn any sum levied under rale 119 u nmitted to the treasim, il shall be lApprra.* a 
icctimpaiiHxl by an order ui triplicate (in (he fona given as form 9 of the 3fuiuciful 
Act-oiint Code), of which one part wiB be forwarded b\ the Treasury Officials lo ibe 
Di'tnct or Jlunicijul Board, as the ci*o may be A note that the same has been paid 

into the Treasury ns rent (or the use of the pound, will be recorded on the extract from 
tho jvias book 

130. Tht in't of ptvjvmng attached p i o p eili forule, or of lonveyiag it to tbcfApptnsiiA 
pUcowl eroit u to bokepli rfcold shallbopav^bleby (hederrre bolder to the atfachuip 

(.(1 ver In tho event of tho deinx hohler filling to proridi the necessary lunds, the 
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atfacbtng officer sliall ro])ort hti dclMlt to tbe court, and the court may thereupon isbuo 
tiQ order for tlio withdrax^al of the attacIUDcnt and direct by whom the costa of the 
attachment are to be paid 

Onfer XXV 11 

® ^ every COSO m nhich the Goverotuent Pleader appears for the Government 

I - S I „ Jo,. Jjjg Jjg 

, he shall 

• . . him and 

« I may be, 


TiTtE OF TUt Sort, feTO 

I, A B , Goveromeot Pleader, appear oo hefiaff of tha Secrefaxj of State for fuJu 
lu Couacd (or tho Governiaent ot (ho United IVovinces, or as the case ma\ be) Respondent 
{or Ac ), 111 the suit 

or, on behalf of the Government (which, undcrOider 37, rule S (1) of Act^o \ of 
lOOS, has undertaken tho defence of tho auitj. rwpODilant (or, Ac,), la the suit 

Ordtr Xljlll 

lusj , • 1 — 1„ I « ,>ve>‘v TDiicellancous ease, and tn evtTH fliid 


are to be paid 


FORMS. 
APPENDIX B 


No 20 

APPLICAlJOJf rOJi ISbVS 01’ SUMMONS TO A PARTI OR RITNhSS 
No OF Son 


jVamea uj parlits 
In ike Court of the 
Dale ^xed for hearing 


orm No 1 1 j 


) ? 

1 

— 

-- 

Ll 


( Ttame and 


) j>wi»iiaofresjdeoco 

,ftom ftrtift j 


JJ line ail 
j address e( 
penoRtowliom 
r uiieipei dca 

jfnmliM of 
witaesaes 

summoned 

aul address 
ot each 
person , 
to he i 
summoned | 

1 

Itanhoc 

ooniristjoa 

1 ! 

1 JUul 

1 ! 
1 IWad 

1 

exjieascs 

j Ijjit 1 
«%pens09 j 

1 tta’.eUli* 

1 etrici''’”®'' ' 

, lUetnoiey 
should bo 
TctHn f J 


1 





i 

1 

: J 
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t?. 

'1T}C eoLiiTtli li> 1(0 IitnuilictJ »«ctKm 65 {-i^ ithsU tec, iu( fic <.cts « ni bc', by itm 
a l)onJ tbo follov'ing term — • 

In tlio Court ot at 

Stut Iito oi 10 

Agllfl't 

A B. of rUuttiiI» 

C D ol Defend nif 

\\ nesHiS in osocution of tbo decree m tlfO amt aforea&iJ <1“' ~ i 

antsoted Under a warrant aad broujtlit b('t — - ♦ ^ 


• ‘ ■ ^ PU»U 

> ^ ^ ^ s Budicicnt sccuntv m 

» ^ jitar nlien calfed upon, and that tc wjtbat 

c *u niu d ilo apply under section 5 o! Act Xb 111 o! 100«, to I* declared 

an insolvent , Tlicreforo 1. K. 1' , inhabitant of 

, li-vTc voluatarilj l>ccomc aecuritv. and do hereby byid myself, my Ucira and 
esccutor* to aa Judgo ot tho said court and bis eucecasors 

In oHlce that tho sold C. D vrdl appear at au> time tv ben called upon by tlio satd court, 
nod MjU apply in the mannef and witlun the time tereinbefore set forth, and m default 
of such apiMorancc or of sudi application, 1 bind rny lieirs and executors, to 

pxy to ibe eaid court, on its order, the sum ot Da 

IVitocsa my hand at itua day of I'J 

(hil ) E. V . 

^\ltnessca: . Aurefif 

APB£NDnC F 
Xo 11 

1^0 Mcurity to Lo furmsfacd under Order AXXVIII, niJo 0, shall lyt, as ueatl> a? fia«i 
toay bo, bj a bmul in the following form — 

Tu Iho CSoort of at 

Suit Ao of I'J . 

Piaintiff, 

Pciendaot 

Amount of suit. Rupees 

jfERX^va m the suit abov^. Bpccified the pUuttiC alorcaaid. IiOa applied 

to the savt court that the said defendant, ,«aay be called onto fuimsli sufctient 

secunt) to fulfil any decree that may be pissoX against him in the aaid suit, or that on 
hwfiduroso todo, certaaiptopcityof tbeeaid defendant, , may be attached , 

And tfhercas, oji the fiiiuce of the Mid defendant, , to furmah such 

security, or, ahoir ciuso nhy it should rot bo fnnuabed, the jicoperty aforesaid o! the 
said defendant, • , has been attached by order of the said court 

'Ihercforo*! , inbabilaot of , have voluntarily heumm 

faccantj and herchy bind mjseU my iterrs and executort, to oa Judge 

of the said court, and Jus Buccessors in office, that tha aatd delendant, , shall 

produce and pJaca at the &«posal of the eaid court, when required, the property herein 
below specifiw namely (h»r« jiie rlrmipfion property or refter W an annexed tc^uk), 
or tb-O vaiuo of the same, or such portion thereof as may bo BudScieat to fulfil such decree 
and shall when required pay the costs «jf tbs attacbiumt, and in default of bm so doing 
I butd oijisclf, my heirs and eiecotorc, to pay to as Judge of the said court 

and his successors m office on its order, sndi sum to the cs-tent of rupees (hfre oittr 
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W itnesses 


iTitZ (Ac costa of (Ac o((acAmen() as tlic 

day of 19 . 

(Signed) 

Surety 


No. 12 

1181 ] ibo sctunli to be furmiUcd undec Order XXXIX, rule 2 (2), aliall be, as far os 

in vy be, by a bond in tlio foUowng form — 

In (bo Court of at 


bull Ku. of 19 


I’bunliff, 

3>erendant 


! 

. /n(t, and rcquxrea eecuriiy nuui ijiii 

. .iciolunliriJy becoineeecunti 


contTattfOT TelzhwQto tht iatM VToperiy or Tiijht}, ciu<mni<.iuuii> w ./ « 

bind myseU. my bcin and executors to pay mfo coiirf. on lio order of the court, Buen 
sum to the extent of rupees , « ‘be court eliaU adjudge against the fcaw 

defendant 

Witness my band at (bo day of (Si^ed) 

Sorrfy 


AVPCNWX ir 
No 4 

Aoiifc (o 'Acwcaujc ((ftKcrof ^ ) 


i^ iHE couur or 

AT WlbTKlOr 

CiMi Suit Xo 
JJ»5ffrfnneot« Ao 


ot I'* 

p/fy 

resident ut 


ters^s 


tvsvdeiit of 


Jo 

Wiina^s till nboM-iiuiKit 
ippbeation to tbw court that 
to apjM. XT in thw court in pccKHi or fax a 
of ' ' 

vjipL 


* , lias mal' 

, jouaft'bcubMvari'Cii 

rdidi in^lructed on tbo -i*ihc 



ArrrxDix > -allviiati\d. 
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APPENDIX It 
\o 11 


\otirf to tmnorilffi ndnnl an I guardian 


IN Tnr COURT OF 


AT DISTRICT 


Scrr No 


To 


OP 1*1 




resident of 

plaintiff, 

resident of 

defendant. 

ilinor, defendant, 
Natural Guardian 


WirERL.a3 an application has been presented on the part of tho plaintiff m the 
above euit for the appointment of a guardian for the suit to tho minor defendant, you, 
tho 8.aid minor, and \ou (1) , aro hereby required to take notice that 

imless within daj-s from the service upon jou of this notice an application 


ID 


Judge 


APPENDIX H 
No 1(1 

The secant j to be furnished underOrder XXV, rule 1, shall be, as nearly as may bo, It»»l 
bv bond in tho foUowmg form — 

In the Court of at 

Suit No of 10 

Plamtiff 

Defendant 

Where vs a suit has been mstiiutcd in tlie said court by the said pi vm tiff 
to recover from tho said defendant the sum of rupees and th* 

said jilaintiff is residing out of Bntmh India (or is a woman) and does not 

possess anj sufTieient immoveable property within British India indepeiideut of the 
property in tho suit 

Therefore, I, mhshitant of , have voliintanly become securitj, and do 

hereby bmd myself, my heirs and executors, to as Judge of the said court 

and to his successors in office that the said {damtiff , his heirs and executory’, 

shall, whenever called on by the said conrt, pay all costa that maj have been or may bo 
incurred by tho said defendant, , in the said suit, and m default of such pay 

ment I bmd myself, mv heirs and executors, to pay all such costs to the said court on 
its order 

Witness mv hand at this day of 19 

(Signed) 

Surejj 


W itnesses 
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PUNJAB. 

ANN^7tsrE^TS, AZiTOBinovs iifjt) adojt/ovs to run Boles ix fife Fisst 
ScnFDoiT OT •niE Code sudb by tiie Hioh Court, Ponjib 


The Punlab Government’s Orders, etc. 

Under the Code of CimI Procedure corrected «p to Dc^cnibcp, 191-1 


Subject Komber s&d dst« 

Rules under Section 128 {b) of tho Code /No, 5 G. 
(ActVoflDOS)fortliei[iain!t!nTnfc«Bntj )i>atp, J J 09 
custody of hro stock, etc. jNo 2212 G 

(p-\tc, 12 C 09 


J909,Partin.p I 

1000, Part zn, r 
&7L 


Rxtcasion of tho Code <Acl V of 1908) to No 1 A 
the Scheduled districts fn the Punjab P'vlc, 1 1 09 

CaneeBuig n former Notificotions onder No J B 
the Codes of 3877 end 1882 I>ate, 1 1 09 

Appointment with referenco to Section2(7) Ko 1 C 
of tho Code (Act V of lOOS) D'»tc, I 1 09 

Rules unde^ Section 70 (I) [c) of the Code Na 1 D 
(Act V of 1903) as to appeals from 31\tc 1 I 09 
certain oi-dcra 

Sectioning exercj«o of powers under No 1 E 
Section 93 of the Code (Act V of 3901) Date, 1 1 09 


1909. Part f, p - 12 
Bitto 

Bitto 

Pit to 

1909 , P-irt 7, p- 13 


Ctemptmg personal appearance in Court No 1 E 
under Section 133 of the Code (Act V Dale, 1 I 00 
of 1901) 

Krapoworing District; Judges fo appiWRt No 1 G 
Commwioners io take affidavits, wife Dde, 1.1 09 
Section 139 (c) of tbo Cotie (Act V of 
3908) 

UndcrO XXVIf,’'r 2, authorHingpewon^ No 1 U 
to act for &OA rinment J>a<e» 1 1 9*1 


* Jntl9 0^«Hcai«O VtVf 


Ditto 


Ditto 


PiUo, 
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2527 


CHIEF COURT. PUNJAB. 

THE PUNJAB tiA7Em , 
lOOS Past III. r 5 

Xr> fl O, dated I I 0‘J. 

In apoonlmco inlJi Uk> provj«K>i» of £>PclJon 23 ot Act X, IS37, Ujo General Chuses 
Act, the folioTnng Jralt rales mvle aniler seetjon 122 oI tho Code ot Civil Procedure, 
lOQS, l)^ tho Hon We the Chief Court of tho Punjab to regulate own procctluro and 
tljo proceilure of tho civd courtA aubjert to its sHpcnnlendcRM, are pubiishoj for the 
infemnation of penons hkelj to l>o afTcclwl thercl^ Notice »« lierebj given tliat tho 
draft rules 1011 be taken into eonsidcratiQn bj tho Hon'blo Judges of the Chief Court on 
or after the Sisl day of Janiiarj, J009 Anj objections or suggestjons which may be 
made to tho draft ru[« ehoutd retch the Ifcgistrtr of tfio Chief Court bj that date 

After role 7 of Order II* Insert: — 

“S (1) IPhorcAnobjeetiea, duly taken, has been alloncd by theCourt, the plamtifF 
phall bo ficrnutted to select thecauso of action with whicli ho will proceed 
and shall, within a time to bo fixed by tho Court, amend tbo yj-unt 
by striking out the remaining causes of action. 

(2) \^cn the jlaintiS has selected tho cause of octioo mtb which ho will pro* 
ccOtl, tho Court shall pass an onler giving him timo within whidt to suotnit 
amended pbmt for tho rezaainuig causes of action and for making op 
tho Court-fcca tfiat may bo necessary. Should tho plamtiiT not comply 
with tbo Court’s order tho Court shall proceed as provided in r«lo 38 
of Order VI and is requuvd by the provisions of the CDurSfow Act." 

To rale 10 of Order V, the follow ine proviso should bo added — 

" IVovidcd that in am ca'o »f the plaintiff so wishes tho Court may atfenipt 
to serve the summons tn the first tnstanees by registered post instead of 
ut the mode of semco laid down m this rule’, and provided always that 
should tho defendant not appear m answer to tbo BumTnons so issued, 
the Court shall hiv© semcc offeclcd m aecordaneo with tho provisions of 
tins Order ‘ 

In lha second paragraph of rule BofOrdorVII.Afterlhe words “and the defendant” 
jnvrt “or for mombles in tho posceeaion of tfic defendint, or for debts of which the 
\»luo he cannot, after the exercise of wswonablo diligwco.esf unite”, after tho words 
“ the amount ” insert “ or i alue ’ 

Order IX, rule 9 (i);— TornlaOfHthofollowmg proviso Bhouid bo added 

“ Prowled that the pHintifl shonld not bo precluded from bnngmganother suit for 
ri'demption of » niort gage, although a fonner suit may bavo been dismissed for default ” 

Owler XXI, rule 2‘l — After role 29 of Order XXI tho following rule should be 
Inserted 

‘ 29 A. 'Wheti a suit under rule 63 of tb» Order is pending, tho Court in whjcli such 
Buit IS filed miy. if it considers that espcutiwi of tbo former decree should be stayed, 
intimato the fact to th« executing court, which shiB thereupon stay execution until 
tho suit IS decided ” 

In Order XXI, rule 75, after the word “stored" shall b© added the words "or can 
1)0 ^old to greater advantage in on annpo state, sndi as green wheat or gram ” 

Order XXX, rule 1.— To rule J of Order XXX tho following explanatron shaff be 
added — 

Explanation —“This rule aj^lios to a jourt Hindu famdy trading parlnership” 

Order XXXII, rule 1.— To ndc 1 the following paragraph shall be added:— 

“Such pcr«r>n may !« orderal to pay any costa ja the emt as if ho were the 
plaintiff ” 


* AnwTtiUd bikI conflrtiKObr KfiUile»tIoa\c> *212 O.dateJ 15 5 05 
* JnttieiiarfttettUa? IbatiiaFpanctlywroDe 
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J>UNJAB 

A»NPLSir>rs, Ai-tbratiovs ani> Aonrno\s to the S * vix % n the inisr 
ScnEUBii or the Code jcvde by the High Coept, Po>jjb 


The Punjab Goyeroment's Orders, etc 
Under the Code of Cinl l*roced«ro comstecl up to Dcccmhetr, 1S>IJ 


8u1)]tct Komt>er aad tiste 

Rules under Section 128 (b) of the Ctxlc |No. 5 C. 
fAefc Vof l&0S)/<if tbemalnfentneeaend J J O'* 
custodj of lire stock, etc )J»o 2212 G 

(2>Vo J2 6 CO 


Jl>0O,PartIJJ,p I 
lOOO, Part- m, p 

m 


T/Xtension of the Code (Act V of lOOS) to Ko 1 A ^ r « 

tfio Scheduled districts in Ibo rtinjab DaIc, I 1 00 1500, P'lrt J, p 1- 

CancclUng 11 former Ifotifications under >»Oi. IB 
the Codes of 1877 and 1882 UAte, J 1 05 xhttc 

AppointmentTutb reference to Sectjon2(7) Jvo 1C J)iCe 

of tboCode (Act V of I90S) Dnte, 1 1 05 


Jliiles under Section 70 (IJ (o) of (he Coiio Ko 1 1> 

(Act V of 1 90S) iva to appesh from Ditc, I J 05 
certom orders 

Sanctioning eierciso of poirers under J>o 1 E 
Section 93 of the Code (Act V of 1901) IHlP. 1 I 05 

Caemptinj personal Appearanro in Court Ivo 1 T 
under Section 133 of tlie Code (Act V Date, 1 I 05 
of ISOI) 

Kmpowcring District Judges to appoint Ko 1 G 
Gommw*! toners to taLe afiidftiits rtA Date, i J 05 
Section J39 (r) of tlio CofJc (Act V of 
1908) 


pit to 


1509, Part 1, jv 
X»iia 


rwto 


UndcrO Wl'TT.’r 2 , authorm/igperMais l\<j Ilf 
to act for Go\ eminent Date 1 1 09 


Diilo 


\XM whM t^appnrer.Wy'^^one 



^VPPENDIX U. 


liUR^IA 

A«r*rctJtEKrs AtTErnTios!» vm» Adoitioss to Tire JytrL^s js tiif FiPST 
*<«rr>i.fr op rnr Coor M\T>r nv tup Hi « (orrt Rorsh 

Burma CDvernmeot Notifleatiac. etc , 

Under tlie Code of Ciril Troccdure rorrectwl up to DeeomWr 1014 

. , . . _ i«»r MilpMeof 

intrpct \ant>rrsn{i}s{r ncrmsCsrettr Port I 

CaneelUtion oi notiCcalion tssued under \o II 

the old Code Djte, 23 2 10J0 1010,p.lC3. 

Under Section S (7) of the Code (Act \ of No 32 
1908) ftppomtmentofOfficerstopcrform Date 23 2 1010 Ditto 

functions irapoied on the Goremment 
pleader ender 0 X\-XIII. rr CendOol 
the said Code 

Under Section IS (1) of the said t<Kle for No 32 
the detention of persona ordcml to bo Date, 23 2 iOlO Ditto 

detained bj* Court No 43 

Date C 3 1912 1912, p 155 

Under Section 63 (2) of the said Codi No CO 
directing notice to bo giren More arrect Date, 20 4 1010 1910, p 217 

of cerlam emplorees (No 14 

IDate. 17 I 1912 1912, p 21 

jNo 94 

{Date. 12. C 1013. 1913 p 337 

Under Section 57 of the said Code fising No 33 
ecnlo of subswtcnce allowance Date, 21 2 1010 1910, p ICG 

UnderScctionClo! thesaid Codedeclarmg No tlC 
partial exemption of certain agncuUnral Date, 4 8 1915 1913. p 165 

produce from attachment or sale m 
ececntioji 

Under Section 93 of the saiil Code appoint No 36 
mg Gorernment Adrocate to exemse Date, 23 2 1010 1910, p ICC 

Adrocate General s powers under 
Section 91 and 92 of the said Code 

Etremption from personal appearaneo m No 37 
CoiiTt iiniler Section 133 (1) of the said Date. 23 2. 1910 I9t0, p ICG 

Ovle 
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]al Scliednlp, Oriier V, rule 18, lonn ll._Fijr tta- SrJ and 4tt parts ol (3) ib 
fho form read;— 

- . . »n<l hi8 Iiaim in which he oniuianij- resides being 


and there on the daj of 


polat«l ««i to Bi« by 

I went to said house in 

o'cfocL m the ^^ooon, I dwi not find the said 
I cniiinrcd from joeighhours 


19 


I was told that 
back till 


had gone to 


and uould not be 


(Signature of process senrer J 
B> order, &c , 

A L. I)a>sov, 


THE PUKJAB GAZETTF, 
1909, PinT ITI, T 57! 

V- OOJp rj, 40^ K AO;— 


edwre, 190^, and 
— . inno Jsw 


Aitt'tPitSHT 


In notification No 0 G, dated the let of lanuarv, 1909, 
etc / read “ In Order XXI, rule I'i, etc ” 


for " In Order XX, rule 75 {2J. 

Bp order, ic, 

A U B 4 UVS 0 V 

RfgiSlrar. 
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BURMA 


AlTERATIOVS VND ARDmONS TO THE liULES IN THE FiRST 

‘^cupnoir oi the Conr m\de bt the Hit ii Court, Bursh 


Burma Goverament Notiflcaiion, etc , 

Under the Code of Civil Procedure eorrecled up to December. 1914 


Subject 

Cdneellation of notification issued under 
the old Code 

Under Section 2 (7) of the Code (Act \ of 
190S) appointment of Officers to perform 
functions imposed on the Government 
pleader under 0 XXXIII, rr 6 and Oof 
the said Code. 

Under Section 55 (1) of the said Code for 
the detention of perrons ordered to be 
detained bj Court 


Under Section 55 (2) of the said Coch 
directing notice to be given before irrost 
of certain emploiees 


Under Section 57 of the said Code Using 
scale of BUb'Lstence allowance 

Under Section 01 of the said Code declaring 
partial exemption of certain agricultural 
produce from attachment or sale in 
execution 

Under Section 93 of the said Codo appoint 
mg Goaemnient Advocate to eserciae 
Advocate General s powers under 
Section 91 and 92 of the said Code 

Exemption from personal appearance m 
Court under Section 133 (1) of tho said 
Coile 


bumberantdate 
No 31 

Date, 23 2 1910 
No 32 

Date, 23 2 1010 


No 33 

Date. 23 2 1910 
No 43 

Date,6 3 1912 
No 60 

Date, 20 4 1010 

I No 14 

Date, 17 I 1912 
No 94 

Date, 12 C 1913 


No 35 

Date, 23 2 1910 

No lie 
Date, 4 8 1913 


No 36 

Date. 23 2 1910 


No 37 

Date, 23 2 1910 


\ear and page of 
Burmaliarette PartT 

1910, p 103 
Ditto 


Ditto 

1012, p 155 

1910, p 347 

1912, p 24 

1913, p 357 

1910, p ICG 
1913. p 485 

1910, p ICC 

1910 p IfO 


I 
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Under Section 137 <2) of the paW Code 
Ucclanng wliat tho Hnguago of certain 
Courts shall bo 


Kambtr and date 

rxo 3s 

Date, 23 2 1910 
No 12S 

Date, 15 8 1910 


Bamm OmUe, Part I 

Ditto. 


Under Section 13S (1) of the saM C!ode No 39 
directing m -nlnt casci cndcnco shall Date, 21 2 1910 
bo taken doim with tlio Judgo’a own 
hand m the rnglish language 


IDlO.p. JC6 


Will) reference to Scctaon 139 (c) of the No 40 
said Code empowering District Courts Date, 21 - 1910 
to appoint CommissionerB to take 
affidavita 


1910, p ICC 


Directions under 0 XXI. r 48 (!) of the No <7 

said Code as to service of notices of onler Date, 10 0 ii 

attaching tho saUry or nltowancra of 
certain officers 


Tlules under 0 XXVI, r 9 (prov ) of the 
said Code &s to tho persons to whom 
commissions «hnll bo i'>3ued 


No 38 

Date, 17. .1 1913 


1911, p 


JOIl.p. 


With reference to 0 XXVH.rr I and 4, of 
the said Code appointing the Cfovcmment 
Advocate to be tho recognitcd agent of 
the Govemment for certain purposes 


No 41 

Dates'! 2 1910 


ir)I0,p ICO 


TlfU BURMA GAZETTP, 

Miroh mi). I 9 W. 1 ^*" '■ 

T’lie J6tJt.37o«A, 1910 

1"'* of the CiKle of Cinl 

No 3 (Gciiora!) _U)i3er tho pooeri Gownimrat. Ih» Cte-t 

nocKlnro, 1003, »0<1 mth f ° 

Coort of Loirat Bumo tost. Hint «>, foBo""* ,„,_,..0„lsrai. 

toms « ■» rs.P»u 

instead of C and 7 R* 


No 4 (Gooss,!) -In sss™» «t ^ To 

P,o,od.))C, 1003, an<! w41. tho “^>“,“‘,"^^18. Ordor XW'. 

WctBunooilMCtt Ibnt '"‘'jjf Mi„log iJ.oll Oo s»W’/“if5,o,t,lnll »ir»' 
tho CoJo ol Civil Rocsiiiiro, IhoF'*''* "I,,“oro.«s 

men n eoran.m>.» « ,,lovto, »ols« 

Jrt-E ire tiio Coiamiasjonorin person <w 1^ the gen 
l.i tlie Court, within fiftecu dajs 



\I*1TM>J.\ (. niKMA. 


ir»3i 


TltiVh VorrA mo 

No 7 (Gcn''nv1) — In cxcrci-o ot Uic powers conffm^l b^ section 122, C<vlc of Civil 
rroceJure, 1<V)S and with tlie sancth'n «»f the I»ri»J Goveninifnt, the Cliicf Court of 
IxnrcT Harma directs that for Rule 13, Order XXI, First f'ctiednle to thcCcxIo otCiMl 
IVnocdnTe. l'Xi\ ilic foltovdni; slnU is' sutetltuted : — 

(1) ^Vlien applicition is mvle for execution of ft decree tclatiiiK to immoveable 
propofty includM wulun ibe CnKstml or Town burvey and the decree docs not contain 
ft pKn of the propertv , or for eveeution of decree bj tlio attachment and sale of bucIi 
properly, the application mu»t l>e ftecompanied bj a ccrtifiwl extract from the latest 
/Till a or town map, with the boundsra of tholand in question marked <n itli a distinct i\o 
colour Tlic particulars »j>cciriM in the annexnl instructions, winch have been issued 
rega'ding the filling up o! forms o! procc^ concerning immoveable propertv, roust al o 
bo fumtshod so far u they are not given in the plan In the case of other immovoablo 
property a plan is not requiml, but such of the particnlnts in the annexed instructions 
as can ^ given mu't bo supplieil • — 

1 If Ibo property to Iw sold is agricultural land wbieli has been cftdftstrallj snr 
veyed and of winch survey maps csi-t, the area. Airi» nnmlicr, latest holding number 
(if diiTcrent kinds of holding, e j ncolamlandpanlcii lioldmgs nro numbered m different 
senes, the kind of holding must lx statcdl. fiebl miiuliors (if the property does not 
coincide with one complcle holding, tear of Ainu map from which the holdmg number is 
takenl, anil revenue last aMcssetl upon the land, must be given. 

2 In the we of other agricullural land. Ilic area and village tract withm which 
It falls, tbstance and direction from nearc>t town or village and boundaries should be 
specified 

3 In the case of land in large towns the area, block or quartet name or number, 
l!ie lot number (if there arc srparato senes of lots, tb© sonts should be stated, ond where 
the land forma part only of a lot, particulars regftrdmg that part), the bolding numlicr in 
thniatest town BUiTcy map, if any, and year of the map the rent or revenue last nsscsaetl 
on the land, must be given 

4 In tiio case of buddings siluateil m a largo town when the land on which such 
buildmgs stand >s not affected, the name or number of the street, or, if the street has 
neither name nor number, the quarter or block name or number, the number of tho 


7 Tlie judgment debtors share or interest in the propertv should be spcciflovl 
(2) Tlie cost of tho certifieil extract shall liereckonevl in the costs of tho applicatinii 

R C. S Krrm, 


THE BURMA fJAZETTE, 
July 16th, 1910, Part IP, p 769 
Tht m July, 1910 


\V R Rrvvm,i , 
OJfj I fjiftrar 
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ho numbered cnuseculiyoly and, as nwil) as 
may . ’ -t 

‘ . . asuitmwbjdjlIieaprljcA 

tmn 13 raatic, insJ,iJ3g an ,ii a manner os m]] serve lo 

identify bun dearly, that is to eaj, by tbe full name, the name of his 

father. Ins profcsaioa or trade, tho place of bis residence 

' S When the declarant in any affidavit speaks to any fact withm bis ok b knoir 
Ictlgc, ho must do so directly and positively, using the n ords ‘ I affirm * (or ‘ Mile oath ’) 
* and say ’ 

‘ 0 When tho particular fact is not witfam the declarant’s oirn knowledge, but ii 
staled from information obtained from others, tho declarant must uio the expression. 

f am infomecl ’ (and if such bo tho case, should add) ‘ and verdy heheve it to be true, 
or he may stato tho souxco from vihich lio received such information ^ten the state 
meat resta on fact disclosed m documents or copies of doenments procured from any Comt 
of Justice or other source, the deponent shall stato what is the source from which they 
ivero procured and bis informalion or belief as to the truth of the facts disclosed m soc 
docuiaciits • ,1 r 

‘ 10 Every perion making an aflulavit, if not personally known to the umi 
imssioncr, shall be identified to llie Coninussiooet by some jwrsoa ^own lo 
the Commissioner shall specify at the foot of tho petition, or of thoafSdm 
mav be) ** “ nniuo and description of him by whom the ideBtification is ma e, 


ecemed perfectly to understand the same at the time oJ nsmoof 

interpreter is employed the Commissioner sball state m bis certificate the nemoo 
interpreter, and the fact that ho was sworn to ,t,. cbnanissiOBef sha!! 

' 12 In admimstering oaths and affirmations to dedamts the 

* ib423'- ^ , , 

• # 8wk reiitiDg tojmd 

.a ad«nct m which there B a UhJ jto 


in which tho land is situate .h, m i- i „ 

cent to the Sob Kegislrw w.lto ‘ S ttaU be cserf hj lhertca.Jm( 

22 The ccrtificvto shall beui Form (Cbnl) JO. auu 

M »>,/. Tniirt , i -/ I.aod Record-' and 


IX months ol the 
:,urt which 
section 31 

--ivthoCoutt 

and 


^thsBone 
fheKCi^ 
CO JioWcr 
Tclcosod 


all ill, IiowcMt, j).vy tl!C lull aiJo* ‘“tu »''* 
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Ibc iialainT ],> h Atnin;; tlie <1 ><r\i Iiol krs uul niiil to 

them ■ 

In Ordff XXt, the following ►Itall be ituerfed as r.ulcs 45A, 45B, 46A, and 67A 
ruspcclircl^ — 

n5\ and 4311 tuli»titHlctl I \ \« tification No 11 (<>riien1) of !> Ii* 12 (nco p I 11, 

40 \ WTini n del I atloprrl to In* Hue l»s a thml p>»rt) t<» \ }iul^iii<iil debtor Ins 
been atfarbcsl under Hide 40 and liss not been |uicl into Loiirl under nub ndt ( I) of 
that rule, tlio Court iin\, nn the Aipliration of the detri’C liollir K'lio n notice to 
sneb third parts m lomi Cisil "4 \ cops of tuch notice sliall «L>o, if poasibli, bo 

eerred on the judgment-debtor \M»rn at tho lieiring of such notice the tliinl party 
sboirt no cau«e, and admits tho del t to Iw duo tho t^urt msj inlimato to him that 
he should paj into Court the amount adniitlctl bj him to be due, or so much thereof 
osmaybcaufltcicnt toaati'fy thodoerro and tliatif hofniU todoeo, ho may bo subjected 
to a suit 

5“A A judgment debtor maj oocuro release of hu attached property by gising 
*<^untj to the saiue thereof to the Court 

In Order XXI tho following eb-ill be substituted for Rule 65 - 

* ^ (1) bsles shall bo conducted b^ tho B>sititT or Deputy Dailiil, but (ho diitj 
niaj bo entrusted to n process scrsir ssben (he property is moveable property not 
cscocding Rs 60 m suluo, and sshen m tho opinioii of tho Court, for reasons recorded 
ui tho diarj of tho pre-a, the BailifT or Deputy BaihfT cannot pcf«onaIly conduct the 
fialo. 

*'(2) Subject to tho terms of tho proviso to Rule 43 ond of Rulo 74, somo ODO da^ 
ui each ssceh shall bo set opart and regularly observed for holding sales in execution of 
decree, and somo vseU ‘known place m the vicinity ©I the Courthouse or tho puhhc 
bazaar shall bo selected for the purpose 

“(3) Subject as aforesaid, and unless tho Court is of opinion that for any special 
reason a saloon the spot where tho property is attached orsituatcd vnllbcmoro beneficial 
to tbo judgment debtor, all property, whether moveable or immoveable, attached in 


of sale, and paid to the officer conducting tho sale under the orders of the Court as his 
authorized commission — 

When tho proceeds of sale do not exceed Bs.500 — 0 per cent 

Where they exceed Its 600 and do not exceed Its 6000—6 per cent on the first 
Rs 500 and 2 per cent on the remainder 

\Vhcre they exceed Rs 6000 — at (bo above rate on the first Rs 5000 and one 
per cent on the remamder 

IThe Ulh March, 1914 

No 3 (General) — Li exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and vnth the sanctioa of tho Local Government, tho Chief 
Court of Lower Burma directs that the follovnng addition shall bo made to Rule 65 of 
Order XXI of the First Schedule — 

Tbo following shall be added to sub rolo 4 — 

“The calculation of the commission shall be on the whole amount realized in 
pursuance of one application for execution ’ ] 

‘ (5) Subject to tho provuions of sub rule (13) of Rule 43B, no further sum bejond 
this authorized commission and the cost of conveyance of property to the place of 
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‘ (7) Uo oITicer of a subordinate Count efiaU recciro any larger coinmmion or fee 
lu ttS 2 icct of any salo of j>ropcrty (mOTtgaged or ofbmnso) held ui exccutjon or ])ur 
swaacc of an\ dectLO or order of the Court directing or authorizing such sale than that 
allowed by sub rule (4) above 

“(8) The gross proceeds of ‘‘des shall be entered in Register II and in BaihlTa 
Register I and shall be paid into the l>easaiT," 

In Order XXI the foUowmg shall be Inserted as Rule 81A and adJal as Rule 104 

’ "“‘obetaUa 

. _ . . "veA ihoa 

. ' • the 

• ^lio 

. ea 
cd 

' ‘ bv 


r -.\\w . . 

■ rras TO Oosmissio-fTos roit Iaoji. " 

PARTmOK 0? TO TAK£ ACCOUNTS, OB SOB THE XTAMIKATION 

, , , in IIT CiTiI Courts 

■« n Jivc Home Repartment (Jaclwal 

* oliibited&omaccortujg 

f r,*ticr ptOTlDCe** 

• seenUon of a com 

at The cxecutiwJ 

I i to perforta when 

Ilcbwgeahavobecn 

QCV,Wtll*-u» 


U.S TO ShoISt 


- «f a Rjsisioivif 

0 A declarant 
ill ic I 


• be Court bj order iii w. It» <i-« il dl 

cn at the eaiao time and p 



AI’PENDIX «~CU1UIA. 


lo«i7 

“25. No fco slull hi. cJi irgp(l for tlio odiatntitrACiun of an oatii uniKi the ni<l< r 
of anj Court other th'xn those ajiPcificd m Uu(o 2t ” 

in Order XXXVn, Rule 2, the (oltowitig ahall he mfiriuf as sub-rule (iA) :~ 

“ (lA). The sum which shall onlm'uil^ bo entered in the form of summons as the 
sum which the plaintifi will ho allowed for costa m the decree, shall be ascertained and 
fi\ed bj adding up tho amounts of the foUoving — 

Court fees on pUint and petitions — iho full value o! Iho stamps necessary 
Process fcc< — tho full t aluo of the alanijn ucceasar} . 

Advocate’s or pleader « fec(w hew on odt ocate or pleader has presented tho plaint) — 

r, , 


{ ■ ‘.'I' • i ■ the following shall be laseiled after the 

wort 

“or of haappljmg foe such leave within ten dvjBfrom the seme© of the summons 
on hna and on proof that tho sununons was dul 3 eerxed on him more than ten days 
before." 

To XU, Rule t, the following shaU be added as sub-rule (3) 

' ’ • •• ' jjg jjjauy 


•' FORM 16A. 

Form of Certificate of the Payment of Fees for Ibo Custody of Attached Property. 

IN THE COUET OP 

CiTiI Oise No of 19 . 

TO THE BAILIFF. 

Reference: The warrant of altacbmeni of lu the possession 

of usued for execnflon on the at 

10 . 

Certified that a further sum of Bs. has been paid in stamps for custody 

fees under Rule 2, Article 3 (i), of the Process fee rules m resect of the above oiontioned 
attachment. 

Date } Court Cltrh " 


■IHE BURMA GAZETiE, 

DFCEuunn San, lOlO, Part IV, ip. 1259-1231. 

Tha 25'A .Vow«8er, 1919 

No. 22 (General) —In exercise of the powers conferred bj section 122 of the Code 
f'.Mi T»YrM'~tn’rt. l<in« the tcipction of the Local Got eminent, the Ouef 

. . • t 


decree either — 

(а) doclarmg the amount due to the jdamtiS for principal and interest on tho 

mortgage at tho date of the decree and for lux costs of tho suit (if any) 
awarded to him, or 

(б) ordering that aft account bo taLca of what will bo due to the plamtill for 

principal and interest on the mortgage on a day within three months of 
the date ofsnch decree to be fixed by tfveCourf, and for his costs of the suit 
as aforesaid, 
and directmg— 

(f) that if the defcnd-uit p.vv5 mto Court lie an ount dcclarcil by tho decree to 
be due or tho amount found due on the account ordered on or before a date 
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SIX juonths from the <}dto of the decree, or, m tlie cftsc of an atcouiit being 
ordered, six months from the date of declaring in Court the amount founil 
duo, together mth interest on the amounts payable at the rate of 6 percent 
per annum from the date of the decree, or from the dito up to which the 
account has been taken, until payment, the phmti0 shall deliver up to 
tho defendant or to such person as ho appoints, all documents in hia poshes 
eion or pon cr relating to the mortgaged projicrfy , and shall, if so required 
by the defendant, ro transfer to him, free from mortgage and from all 
incumbrances created by the plaintiff or any person claiming under hun, 
or, where tho plaintiff daims by derired title, by those under whom he 
claims, and shall also, if necessary, put the defendant in possession of the 
property, but * 

(d) tliat, if payment of such amounts w not made on or before the day fixed for 
payment, tho defendant shall bo debarred from all right to redeem the 
nroTieTtv 


decree, oilher — ' 

(«j declaring tho amount duo to tho tfe/mdanf for principal and jaterest on tbs 
mortgage at tho date of tho decree, and for bis costs of tho suit (it 
awarded to lura, or 

(b) ordering that an account bo takeu of nbat aiU bo duo to tho defendaot tor 

prmcipal and interest on the mortgage on a daj within three mont 
the date of such decree to be fixed bv the Court, and lor }iH costs of the suit 
as aforesaid, and difcctmg— , , , , ,, j 

(c) that If tho plaintiff pays into Court the ouioimt dcclaied by „ 

' ' v,« ,1 « J *1 o fo.,n<l duo on the account ordered, on or before a 


0 per cent per annum from the date tho'defendoat shall 


Id) 


IJIL WKWA 

POItT 

'T'/e XH/li AuOVftt lOH 


of tho Pjrat Schedule. — 

In Rule 66 tlie following sh ill bo added at 


lljt. tnd of “ob ruli- (-1 



Al’l'ENDlX 0 — HUllMA. 


lo^i) 


IVauilM thit no aucli notjoo iilmll Iw wwMarj in the case of inoxiaVle projwrti 
not cxcccduig U» 2o0 in value 

Tht 4i<9u«f, 1911. 

No. 15 (General). — In eierci«o of the jx>»rr« «>»ftrr«l l >3 scctnm 12J of the Co<!t of 
CimI Procedure, lOOS, and »ith tho sanction of the Local Government, tho Chid Court 
o( Loiver Burma directs that tho (ollotrmg alleratio&s shall bo made to Order V ol the 
Fjr$l Schedule. — 


tho Court shall either take dorm tha deposition of tho peon serving the summons as 
to the titaa when, and the manner m nhich the summons nas served j or cause tho 
peon to make an affidavit before the BailiR if the Bailiff has been cmpovrcrcil to 
admmtstcr oaths; and aliall transnut tho same, together with the summons, to tho 
Court whence the snmmona orlgmalK i-vaued 

(2) In the case of process received from India and Upper Burma if the person on 
whom (he summons is to bo served is not personally known to tha process server an 
is.fR.dj.vvt, ot depoavtum, hj; t.h.a ^wio. vih.o povsitjeid ovA to tho process satvci tha said 
personorbiaonlin'irj'Tcsidenceor placeolbasinessabaBalaoboattachedtotbasunimona. 

(3) V^en a process la forwarded for servico by one Court in Lower Burma to 
another Court m Lawer Burma and when the pen.oii on whom the process is to bo 
served is not personally known to the process server the cose, ui coDaectjon njlb which 
tho process was Issued, shall not bo heard erjwrfe without an affidavit or deposition of 
some person who pointed out to tho process server the person to bo served or hi« ordmarj 
residence. 

71io onus shall bo upon the person at whose iiutanco tho summons is i»sucd, cither 
himself or by an agent, to pouit out to tho process server the person on whom tho 
process is to bo served or lua orduiary residenee or place of business 

(4) ^Vhon tho summons has been returned by tho process sorter under Rule 17, 
& dccUration of due service or of fadure to serve shall be recorded m Form (Civil) 4Q, and 
sent with the summons to the Court by which it was issued. 

7Ae 4tA .,4prif. 1012 


siQtv of tho property , but 


and ■ . ^ * 

above. 

The following shall bo siibr.t)tut«) lor aubnilc (1) of Rule 3; ^^’ber^ tho 
defend vnt ivvya into Court the amount declared due as aforesaid, within the said period. 




APPINBIV O -m «M\. 


r)H 


nn wmMi v/tni, 

OrroBrn 1912, I’lnr IV, p H2J 
7Ap IIMA 0f/o6^r 1912 

No. 11 (General) — In excrcwo of thcpoww conferred bj section 122 of tbo Code 
of Civil Ptoc^uTc, 1008, Rnd with tlip ^auction of the Ixcal Co\ enment, tbo Chief Couit 
of Lower Burma directs that the following altctatlons shall he made \n Order XXI and 
in Appendix E of the T irst Schedule of the sn>d Code — 

For Rale 45A substitute the following :~ 

“45A (1) Before issuing aw irrant tor the attaclinieut of moiesblepropertynhjch 


the process server to whom it w issued for execution If a temporary peon iseropJojcd 
for the custody of the attached property, the process server shall state m his report of 
the attachment the name of the temporary peon emploj ed nml the date from winch his 
duties commenced 


If the fiuthet fees roquuod vro not paid, the attachment sbali cease as soon as the 
period for which fees have already been paid expires In such a case the amount paid 
prior to the cessation of the attachment shall not be niloned to the attaching decree 
holder as co«t8 

(4) Tho payment of fees under aubjule (1) sbaU be made in cash to the Badii! snd 


xcra{)tfrar} iwuus euipwyeu lui me cusiuu^ oi ai.iav.ucu pivipvikj auuu uc 


of Law" — “Court Fees vealiied in cash") 

(C) Tbo remuncraticm of temporary peons employed to take charge of attached 


Treasury as if it were s repayment of deposit and shall then disl mac the ao’onnt do“ to 
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(o^'ctfipr « itli such Hnb’'ecjuc3it costs as ara mentJoneJ m Eolc H>, tjio Court tliall pass 
n tleciep-^ ‘ 

(n) or<ler«ij^ the jilomtifl to deleter aj* tUu docuincnts Mljich nniler tiia tems pi 
tbe preliminary decree he js Wand to do]>Tfr up, 
nncJ, if go required, — 

{b) ordering Jiimtorc-tnips/er the mortgaged property ttsdirected in the SRiddenre, 
and, also, if nQcossary,-^ 


oitopt that instead of the direction cuntnined in dame B thereof, there ghatl be tlic 
folloauig diTCt-tion , — 

That if guch pajincnt w not made lutlun thosaid period the mortgaged property 
or a sufTiciciit part thcr^f ho gold and tho proceeds of the sale {alter defraying thereout 
tlyj expenses of the sale) bo paid into Court and applied in payment of whit is due to 
tlio nlajntiff as aforesaid together nitii Bubsequent inlerrst on the I'aid nmonnt at the 


pnriod together mth such siiWqueal costs as arc mentioBed in itmu lu mu «..uun. i*i«< 
pHsadecreo— , , , 

{«} ordering tho plaintiff to deliver up tho documents wnieh unoer tho tetatf ot 
tho preliminary decrco ho js hound to deliver up, 

'"''’(i.) to to ttaictetlhomortgogci! properl; asilirectedin the Mui ilecrtc, 

and, ’f ’’f’f'C AIT' — ' • • 


of tho property, but 
(B) tbit if euch jiajment w not ma 


. .BOuiit a »0 to «» Jefrol*" 


apf 

ur( 


period together uith such subsequent tu-ii* ' 

ftball pass » dccreo— .lotiinients irhkh under tlio lcrBV« 0‘ 

(uj ordering tho defendant to deliver “J* 

the preltmmary decree be fe bound tndrii r» 
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ir)4l 


riru BbHM\ t^v/vrrrn, 

<)<T<iBrR I*>TO, 1912, l*\RT lY, r 1121 
Thr lafi Odobrr. 1912 

No. tl {General). — In ©xerct'OJ ol tlio powers conferred by section 122 of tho Code 


12) In sending tbo wnrraiit for execution to tUe Bailiff tlio Court Clerk sball certify 
«t the foot of the warrant tint Hn* receipt grnntwl bj the Bailiff for the nece*«aty fees 
has heen filed m the record, the Ihidiff aUxH then endorse on the warrant the name of 
tho process Rerrer to -wtom it is tssuedi for execution If a temporarj peon w ctnplojcd 
for the custody of tho attachwl propertj , tlie process server ebaU state in his report of 
the attachment the name of the temporary peon employed and the date from which Ins 
duties commenced 

'T ll'V • .•*“•} - • ■ y. * 

.■ ' • • I’V • .• V,. : 1 ' ' 

attachmentaftcr that date unlcssfurthcr fees are paid beforethat date. The payment 
of an> such further amount shall immcdiitetr be eertifieil to tho Court Clerk by the 
Bailiff m Form ISA of Appendix B 

If the further fees required arc not paid, the attachment shall cease as soon as the 
peri.id for which fees hare alresdy been paid expires In such a case the amount paid 
prior to the cessation of the attachment shall not be allowed to the attaching decree* 
holder as coals 

{4) Tho payment of fees under sub rule (1) shall be made in cash to the Bailiff and 
the amount shall be at oneoontcred in Bailiffs Itogistcr Ko II The Court Clerk shall 
on receipt of the Bailiffs acknowledgment (Form 16A) hie it in tho record and malco an 
entry to that effect m the diary 

(5) Temporary peons employed for the custody of att&tbod property shall b« 


peons but if tho services of the former are utilized, the fees paid shall bo credited direct 
into the Treasury to "Process servers* Fees” (“X\T~A, liw and Justice” — “Courts 
of Law” — Court Fees realized m cash”) 

(8) The remuneration ol temporary peons cmplojcd to take charge of attached 
property shall bo paid direct by tho BadiR to them on the order of the Judge 

Before passing such onlor, tho Judge must venfj the name of tho payee from the 
report of the attachment and must satisfy tumself that the amount proposed to be pavl 



1^42 


THF COpr OF CIVtL PROCPPUBE 


the lyoon or peons concerned, whose aclknon lodgment of receipt shill be Jahen in BailifTs 
Itcgjstor I 


nmounfc that is chargeable for peons including the amount of the last pa\nient, he «b3U 
direct that the excess be refunded to the payer ^ 


IS m the hands of the Bailiff that oflicet ahall make the refund m the ordinary wi> 
prescribed m his Regu tor IT for re payments If the aniotmt has been credited mW 
(lie Treasiirv, he shall prepare a bill for the amount to be refunded ui the prwcriDoa 
treasury form and shall lay it before the Judge for signatore with the record of the case 
in the same inj ns a bill for fb© remuneration of tempofary peons ei<muig 

the refund order, the Judge most satisfy himseU that the amoimt is srailable for 
bv examining Bailiffs Register I and the record The bill when signed by ^ 

will be gnen to tbo pxyce, with jostnictions to pTCicnt it for payment a e ry 

or sub treasurv 

For Rule 45B substitute the following •— , . .. h 

“45B (II In adduion In tho fees iay»bl. More a °„Xs 

mcnt of moveable property under Rule 45A, the Bailiff ^ 

decree holder to deposit a sum of money sufficient to j Ba,l jf 

other than the pay of peons employed to take charge o! it for such period as tw « 

— Tlic ccnta in question ought be fh^ 

which to stow attached furniture (h) oUnstody (c) DSToffeedmg and 

place of attachment to Court or to a scciw ol Imchmont to aeU perishible 

tending lire slock ( 1) Cost of proceeding «o the place ol nttacnmcw i 

property 

(2) If the attaching decree 


holder I„M to oomplj rrdl, .bo anblT. roqn«..on, lie 


js exhausted 


X?d.djpro™M n.oop..»««» 

f the Court jc«r.rn‘i> 


.. I *y, thn V null 1 


liff on 1 w 

h RiioprolxT'’' 
eniL'OS O''"*,'' 
m'b. ..‘b 


Ihcrviml ciHio H of 


III Ikt 



ArpFM)I\ C — 
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arrangomont for its Mfr oiistotls iind<'r hn owii miprni^ion ns may bo most conTcment 
and oconomioal 

(10) If tlicro be a Government pound in or near Iho place whero tlio Court is held, 
(ho Siilift shall bo at liberty to place m it sucli attached live stock ns can be properly 
there kept, m which case the pound keeper will bo respon-'ible for the property to tho 
BaiUlT ami shall recon’o tho same rates for accommodation and maintenance thereof 
as are pud m respect of impoundeil cattle of tho same description 

(11) Wicnewr property is attached and an^ person other than tho judgment 
debtor slnll claim the simc, or ans part of it tho oflicer shall ncierthcless unles" tho 
decree holder desires to withdraw the attachment of tho property so claimed, remain in 
possession and shall direct tho claimant to prefer hia claim to the Court 

(12) If the decree holder shall withdraw an attachment or if it shall cease under 
sub rule (2) or (4) tho UaihlTBOfl^ccr shall inform the del tor or, in his absence an adult 
member of his family that the properly is at his dapossl 

(13) If any portion of the deposit made undersub rule (1) or (4) remains unexpended 
It slialJ bo refunded to (he decree holder m (ho manner prescribed for such refunds in 
sub rule D of Pule 45A Any difference between tho cost of attachment of moveable 
property (other than costs referred to in Rule 45A) and (he sums deposited by tho 


IS still a deficiency, tho amount shall bo paid by Government 
Appendix E — For Form ICA tub^htnU tho following — 

No ISA 

FOUAf 01 CL'RTIFiCATF OF THE PAY3IENT OF lEES FOR TUP CUSTODY 
OF ATTACHED PROPERTV 
Intlio Court of 

CivdCasoNo of I'* 

lo 

Tho COURT CLERK 

Rlfekfvce — Tlio warrant of attachment of in tho possession of 

issued for execution on the at 10 

Certified tint a further sum of Rs Ins been psid in cash for custody fees 

iimhr Rule 17 (1) (b) (2) ol tlio Pioccrs 1 cos Rule* iii respect of the above mentioned 
attaphinent 

pm I Pnl>If 


IHL BURMA GAAFTIL 
rmatrABY 4 tii, 1011, Pant , r 91 
The 31*t January, 1011 

Ko 2(Ooiierftl) — Bith reference lo section 128(2)(i) of the Code of Civil Procedure, 
1900 the following rules for the delegatfon to the Deputy Registrar of It e Court of 
jiidicnl, ounsi jiidicnland non judiciil duties made by tl o Cl lef Court of Lower Banna 
and sanctioned by tho Local Government are publLslted for general information — 
riie rules shall be Inserted m tho First Kchedulo to (he Cmlo as “Order LIT— Delo- 
gstim of jiidicnl etc, duties. 

Prom the d»to m winch the rules rome into force, all existing rules regulating tl o 
prowliire of the Chief Court m its Origmil Jun. diction lo a eonfrnry effect are, so far 
as (liei are eontriry. sopcrseileil 



lr,44 


the code op CIVJI PEOOCDOTP, 


fule, tbo Miatfcr ah-il! nf 4 i,« 

f rest;..., n " - 

( 2 ) ■ 

(3) 


(i) ■ 


(5) 

( 6 ) 


(7) 


(8) 


AppheatJons for tro-^h ad fi/eni 

notices *’nfire and for sliort date sprewonsfa nnd 

(J?j ^7>p|>cations for o- * # 

(IS) 


uoii ior want < 
fis) 

^««'sf<T of soils from tl>ej«f«o/conlp/«f«3«aiiatoanyo{ber 


(16) 

(16) 


venc^ of parties <o 
cleroliitioa of any 


amendm^n*^«f-?^ pl^uit* petition, or subsequent proceedutga tr/iero tbo 
b\ fireUr \ ^ 13 piifd^ fofiiiaL AJJ omccdmenfs o/jctfier made 

RemtSt ^ nftested bj a Deputj 

further and better sfntejnont of particidars under Orthr ^ 1, 


fis! lei-re to fiJo further written statements 


(19) 

( 20 ) 


de^aW^' or 37, or where notice la otherwise nece^sarj or considered 

(21) Apphcations for order for tho transiui'^ion of a decree wifti t!io presented 
» ^itb power to i«suo notice under Order Wl, I’u/e J<5 

Role 22 

Applications for the OTecution of a documont or lor the endoreemeut of ft 
(■ 9 ti i mstrument under Order iXI, Rale ^4 

i j 4 ppijcatjons for examination of ludcment debtor ns to Jus property under 

Order XXr. Rule dl 


j^rj f PPl'‘^^lions fallmg under section 62 of the CWe 
t- >; Appijcaf ions for teiro >in<iop 


rom Riilo 60, mb ralo (2) 

f ■* Ppucafjo^/or the issue of prarl'imatKHWof safe under Order A A/ J’l Je f-i, 
1271 ^ **V' pabficatKm thereof under Jfo/o C7 

I i applications for con/innifion of file and ccrttfmio of ea)e to ptiref awr 
of jniniovoihJo prnporfv. 


\ 



vrjrsiMx n ijvpma 


\'r> 


(2^) \ppli''»li'>n» f r »«nn «n W Onirr \\I KiiW t< ■ uni or., 

(20^ f 'r RiwnI m«t< in mnn<v(tnii nitli ill'’ ntin Im <'ni ^»il« <f 

immomlln projirrlv 

for *pivnl lo O <• lliiliff b* to l) r •« r\ no < r rxfiuti< i 

of nn\ pnxy** nf Oio fimrl 

(11) Applioitiom for onlrr for tiithdrurn} «f BllBrlimont or for jrittrn t{ n 

w nmnf 

(12) \i I Inti >n< for onlrr f >riwtinmt nf monr» foli/islmptmitit n< ro0i«n»i‘r 

•Irivuitril m CutrrJ, mrlmhnc BppfmlinnB f« »1f«rr in B**rf» mltrnl iinth r 
srrfiouTT iinlr n tlir in ononf lh«riti«n |i<(« for 
(11) \piiIirition« for rommi^«»rtnB In (‘XARiine wi»no««o« iirnfrr Onfrr \XA i. 
Jlulo t, unlrrt t)ir Ktiit Ia in ono «I Ibo li’*’ of citiv* for 1) o (h\ nrnl 
npplirTt)ni« f trtfr firnr r*»r«**iinInAtfon 
(II) \ppIirAtion«forrjlon»»onftf linio uft<frrOnf<*r \ M If.ISnIo 7. nr b\ a parlj 
inrlrfmlt f irfiirlfirriimrlnrilonTiltritBtBirnirntnrnf) ihvjtnfifoonniriifr, 


(IfJ) Applirition« for fru o lo f<«iir ctoriiimn iiml/’r Onlrr XX\, llitlr 
(17) Vpphrahom for |ri\-r la «m« or ilrfrixl in/»rw<J poir;>/ri* nm) m\P-l»Rnlion 
to t)irp.nn>rrM(iio(pr|itioiirrlorlrB»rl<’*"pfpApfpn'l b *iiit or lonpj ro) 
BA A jvnijvr 

(11) Ippliralifliifi in rr<n'itTr*Bn<)o(tiPrArp|Bfmf;1o l)ir miiiB;w*Jiirnf Bn<IdiA{r«nl 
of ppfuirrtj- 

(30) \ppIiralion< (or ortlrr^ of rcfcmico lo nrlnlrBf'on nn)r«H (lio mil n m ono of 
On* Ints of oaiivA for Ibo ilaB 


• • c 

ollleer of auch Courl 

(-11) Applicafiorja for an orjcr for llio w*mo of a proceeding lo anoflicr Court for 
t)io prckluction of a record of Biicli Court or of notice or rubprenn to a public 
officer for the production of a public record or regMfer 

(H) \pplications for rnapcction or copy of a Bill 

(43) ApplicnfionA for ordera of prwluction of priAoners anti others under 11 o 
Prisoners Act, IDOO 

(4fi) Ul matters affecting peoceiluro actsmg out of applications under the Iiidi'in 
boecession Act, 1803, iholVobale And Admmistrition Act, 1881, the Court 
fees Act, 1870, the Indnn Companies Act, 1882, tho Indian IVustees Act, 
I80C, the Trustees and Afortgngees I\)«ers Act, 1866, tho Indnn Trusts 
Act, 1882, the Indian Arbitration Act, 1809 tho Powers of Attorney Act, 
1882, tho Bankers’ Books Ksidencc Act, 1891, the Guardians and iVnrds 
Act, 1890, And generally in tho matter of an> Act unless otherwise pro eidecl 
m tho Act itself or by the rules UicTCunder or by these rules 


shall bo costs m tho cause 
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TiiK CODE or ci\n:L procedure 


THE BURMA GAZETTE, 
OCTOHER 21st, 1911, Past IV, r 922. 
CHIEF COURT OF LOWER BURMA. 
NOTIFICATION 


DaUd Hannoon, tKe 19/X October, 1011 

No. 19 (Gfnerxl) — With reference to section 122 of tlie Code of Civil Procedure, 
1908, and mth the sanction of the Local Government, the Chief Court, Loiier Buima, 
' ' * 'ire 


. . . . . ■ HI 

— Original Side Rules of Procedore ” 

The rules contained in the First Schedule te the Code of Civil Procedure, I90S, shall, 
80 far as they are inconsistent with or contrary to the Rules herewith published and, so far 
as the practice and procedure of the Original Side of the Chief Court of Lower Burma only 
are concerned, be deemed to have been altered or superseded by the rules secondly above* 
mentioned 

Order LIU 


Original Side Rules of Procedure. 
Preliminary 


I ’ and 

business from 10 30 a in until 4 30pm on al! tveek dvys eveept Snturdays, ami 


Insfitulion. of Proceedings 


date ’ ’ ” ’ 

Mril 

him by nil oflic^r of Ihef oiirt, Mliorinllnoteon Ihonm** ‘ 
and I ho (Ul< 



\rir\‘w\ o !»rnM\ 


\r,\“ 


f» Tlrf fir»l l«i» J^^rapTAJl^l^ it tlr g »■* f f «}r/ct)p-fnf» 

Irt !«'' M'rrryJ iipnnnttirrp.'tftK-^tofc wiHOT|»rPtT«* c ling l'rr««rf p>r»»>i«Ur>ot 

" vntl/Ti iUJi-mml'. »r»»J nf »n ><• 

orjctnaIriril}nri«<!Kt»''n »1 i*]1Jk’ inlitnlni In lb** CtiW ( omt o/ Jjni«»T OrfinaJ 

Cinl Juri^^ictirtfi ' A •p.i'V »Ii»U lir' Wj tnr fb<’d<'^ijiik>n #ntl numlrr of f) n mil or 
rrwwilm^: 

8 Xo«>nc«{V)n'l'T3«T<'}»thR<rt»o»l»nrpiw»vil»np«lWwJ>)<»f »Ttu»OJ>nI»*«ll»T)<Jc»} 
(o, lint »nv jvnwn lifting lnmnoM In thn <<n»ft nr ll« ofl rr f hall imnMrl l|<* Mrnp in 
p'TJonorbj i*»luh amhonwvl •;mt.*«l»ociilPor|}«vJrr 

0 Ex(^pt In plaint* and in |>rlit)on*liilliatinfttni*op}iinr(n>( (irrirmling*. Ihr rumot 
dpvnpljon* and phmof tp«S Irnfcot tbp p!»inti(f*«n<l<Mpn<Un(« olltef tlwn llrf" l!r»t 
pIimtitT, tipfpndani, petitioner or rr«|wnidenl, nrr»l rot !*• art out I lit tir a>i«rA« *' ■n<l 
inothrr' of “andolhern, »iiiflirarr m»t l«*•^ plirallr aliinioMfidrila/irMlmimroi 
thr first pliIntifT or iVfmdint 

10 Inorrrjilofiiinmt rel»lingto*»iiilnr|»nHwImg«lrradj'ia«titiit«I. tlirminilrT 
of the anit or profrrjwig •hilj lir rot/wl lirfoTr thr rWiimml i« i*rT*pnfP*l 

11 A psrtt, mlrocateor j IrvW {Tfr^nllng* imitrn atalrtnent. aft iJssil, or )(ii 
lion, oxerpt tn matlrraainl roiirM*, ahall rond a oop} or ro|»r« tlirrrof to tbp«t)rr{*rtj' 
or parties to (hr mU or poyo«Unp or iWiradTorato or ptradrr within Cl Jioum fittm the 
tirnr of prr<irnUtinn o! ihr ilocwmmt 

^12 In^orrrj petition thr *<v(K>n or »rrtfc»n» of thr Art (if •!»;) wndrr whirli tl»e 


III itio ctiwl tkjurt 1 hr aenior Inlrrprrtm *!»aU rxrrrur tlir jow-rr ronfrrrrrl hj <hn 
mioonlj within thr prrcincUof thr (ourt 


10 Upon receipt of a documrnl liCAring o court fee label a Drpnty Itcgmtrar Bhali 
exaniinn the corrrotnivi.s of the court Ire oml if, in bn opinion, it is inBuflicimt be absli 


reganlmg the admisaibilify of a plaint, with rofereoco to thepioaisions of the Code and 
uf these rules, and any other remark* upon mattera to which he may think it desirnhJc 
to call the attention of tho Judge 

He sliflll then submit the pismt or jiciition to the Judge for orders, unless he is 





Tilt: foDK or cnTL PRocrDUftp. 


wxttor of rigbi and of couple, notice sLiIl orjunrjj: be i ■Tjcd to tbe other pijti 
i/jtcfestfcJ to shove canso uLj Ho onlor a^Lod for ^houM no( l>c grju(e<{ If a jvirtf 
imkuij an apphcition desires Ihit the onirr ho a«I.s for be tnadc ;\ithont noljcc Jo 
other part^ interested, rensoai for making the order lothoiit such notifo shoul I le 'ft 
out m Im petitjon 

nrt \rt ~ J * — -V.. 


application 

the Court. 


• ‘ • » • .* J* 1 attheutt-ce 

• • aJp 

\*n.i:iile}4 

of tho Code upon presrnlatioa of a phint, a I>epMtj jjrpslrar «)niJ j"it 
initids, and a note of tho dateof bre^ntation K the docuaent j' not m the wf i 
■* • •*^-«t-««*«(thcCourtnm tic 

, . e jtuntT'rthout a 

, • nt the saoio tut-e 

• .-.I 


oi When n nliinf or document inilittiRlT o prociTuuiji 


^ ’in« 


shall not be registered ns di«(inct pro< 
proceeding irJ trliich tliej' are loadc 
execution of decree, or claims prefer 

r ' T'a » » -o ..r *»,• c«vte 


or to one tcM' »n 'a uua 


bffg 
I cr 
tiers for 
of, anj 
.pplicnnt 


om(«l a p.na.nn of ll,. 'to- rf.';' 

. ■ .,L^M<T<hn 



j I Npn 


M r'* V 


tnt-jJr,'. t ^ Jv ,1,^ ,. ,l , V , ! -V r rr-t tn tJ-- 

f ,. I », l.lr- , »■ , , f* . I t 4 Iw - •, I . « r^r c 

Ir tiTTK- r.M» . r-1- »->! , i- r » *.»- c-l t 1 >- # ,v r J ,. * itViV ^r 
I’ rxfr^M . «... I, . i , ,.^,Vfr 

-T •-'T- 'T t-’ U f - , 

, ^ \ j’*f t »-ri i»l« t»- f >- J . I , • , I ;x r- »» l«- rrtf ™rtl t > 

[*' ' ;4 '«ri 

' <( "j: Jo'*?* n f' »r- »,.4 

« t 5 l’(" ly»* « • »*i to J « fo-.* r 1 -I c r I*-*! >^n f T t'r MTC 

^ 31 Cr>p»«> f,' •l'VTT»^ » ' o'>»r < r** ira* t- *<1 to t{* (7 >*f l< '-•’1 fi-r rjrcutKr 

< i' v' V-*a « to l» f • r ircrif r »itf n tjt rof t^l 

^ rr't jtt rv» t'l’* r•^^^ « • t* »• iWyto I * i) *■ <7 Kf 1 • ort I*- rT’i.rr*tl »»th *n 

fnu->r»n:»»t to r«o»* , t • I^-j tt 1 re *r 1 a «<rti ra^p rJ rf'n 

ttlt**! an «tta ! ft rr^l »Mar{ I'n j^rlt lo mV f r « 

cf tLt^ m “ *1 « »'V7 ifp <*4tr t * tf * *tt*« ft «n< hi* ajj! ctticn »! tll t<* Iwl V 
^ t** a* 1 t**- attaff r“»Tt to l» tm' »r«l afirr roU'.'f to I m J ' a IVpUiN 

I *rntrar.p*Tj^,,jMj tl.it tl p all at t!prr*juo.t < f Uit appltcai 1 1 r ft* a<W«-ntt> 

'w rf'-aJ-? w'*m*l to tfp Judr- * « »nlPT- 

53 (>*daitri5i an 1 tmV*' t**Jo l^otlprmiM-tl nxt* tl f mnir pn»»l tint* for f Hal 
u ‘J'^l fj th* lait 

51 A pUinti^ «hn doitrra that a aiir-ron* (or Mttirt: c&t rf tsauos »I sll |<«LP or 
tr»(aaBmr''»a»hsU be in I orci I cl 7rj«T»dix R to tie I mV, thill tnlinatonirh do'ar 
n WTJiujpn tl* pUsit 

33 Onlmanl' tf c aummcoi abalf rrtjutn* tl c »l< (ct daijt to appear « n 1 1 c fourth i r 
»o no iobv^B*nt Won lai after the date of ivauc o( t! e Mimmono and *hill wlonn him 
ItLat if b*vi>hM| todpVQ'l il p »tut he mu\t |>rt-Mtnt j »rittPii rtatcinnit of hisrnv to the 
• ■ * • — — “•'tijintm 

• ■ ICC of 

I { each 

a • idint 

■ • • . . j i»ho\r 

■ ■ ■• ' oltht! iwticc 

• in Li t (5). (0) or 

("h referred to m UuV 01 other than thow wnun mn Lt n ol l>i a Deputi 

i>~. — - •- "I »- •* • - t » * « .14. let,. . eijtpfml menchh't has 

■ ■ ■ . - or not sitting on the 

■ icforcam other Juilgo 


the suininniia , 

fM flthKihfuulinltviKVMornlllhcthfiiitliiitstc^hleinlhirniihilthrtVfciKlutl 


if mi) Ilf the il fi nil nil* Mini il a (ml itvlih In It n^rtittaiiiox III liuniii, imlu inmn. 
ciglit ()• irilni iiMn kmh » n I ■ i 
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the code 01’ CI^ IL TROCEDURE 


(t/) If the defendant or an% of tli« iWo- i— * 
Bengal or Burma, until fortv • * . 

te) In all other coses, , . > 

regard to the ploco "*■ — *' 

•11 All nets arhi 
thofirstschcdoleto t 
or other process ns n . . ■ 
same had been order 


clicnhero than 


42 «■ 

ho signet 
narrant 


Prores* 


io A summons and other process f o be seraed m Bunns, but bf} cml the local limits 
of tho origmsl jurisdiction of the Court shall be seat brpest to the Court of nidest juris 
clictionj not bemg a Di\ isional Court, at tho headquarters of the Towii'hipin which tw 
ixiron to be sen ed resides If tho summons is to be «enTJ out of Burma it shall be 
bent for sen ^ . . > 

the ' 

be 1 *■ ‘ 


ueac , , 

citation 13 returnable on that daj and m which a wnttrn statement's not ‘j. 
or an appearance, careat or statement of objections has not been entered 
of the defendant or respondent or an> of tho defendants orre^ponomtsupto op 
tuturdaj shall be entered in the «aid li't forenquin as to the sufficieac\ o . 

of tho summons, notice or citation At such enquiry ohich mav, i 
adjourned from time to tunc, affidavits or further aftidavitsmaj le of the 


• ; ICC of 

■ . -ctam 

of sen ice of the suniraoiw or process, the Bailiff shall •ubmil tlic aiim 

“ ^"'rsuimnons or oilier procesj shill toiencd or eieci.lcJ oiiSoml i). Chri-lioK 

Da\ orCiOodlndaa except by IcaacofaJudgcor iDcjniO 


JO 


Addrttsfor Aernw 



r nla,<lc : 


1 al o 

thi- 

rol 

lU 


uctiued to Jiaie boon ilulv served on him if left at hwodJrc'sfo*'®*’^*'^ 



\i rr M»i\ 4. I \ nv 


fVn*. /%••• •, tfr*~yr;, rr rfrx 

nryl 1 '«*Vr. 

■il Lt«l« « I 1 ' j c***^ •* Kt I— Vr j»4 o*»W !••” ’» P"; !i<'aiU — 

( 1 ) h.!.’* f-T •• 

<2) ,n*. 

(3) 

(4) 

(5) fS-^ t-.'» 

(C) Cn-*--r*i*J *j.‘. 

(») O-'^l rwtr»*M »ui’» 

(6) Pwtjvw^I «*■« 

(^) D»;!jr lui p! li«r t '■»m c 

•’2. In >*ait vh) K i» no*, I \ tlic^kfritlApt i r *11% i»( ll p ilrfmijjnl* •Ml i» 

(a) on« f(*r * Ij^utrUtpJ tJpin»n'l. or (1) lor • I'cpuij llq:j»tr*r n*j , ito> kIwI 
t'lil th" fUintiT *l-»'« jint dr« •p to b" hp»nl bj • Jwlsr. mvtil »«fh r»RlPncr •• b\*)> l<‘ 
necPiAarv to j'rorr Ibf cUi*n tr aril tn*\ Ip Irmlptnl i*n lph^H of tbc •'“'1 

*H»I1 il l)« *0 tTPorli pTjdm'p mlrntt itio c»»r to tlic JimIrp or cno of tbo JmlRO* »n 
Chin»l»T» (a) • dr»ll o! tbo nmuto* o! tbo «I«tto to Ip p»'sotl m ibo »tnt or (1) » 
rcporl4» totVioanounl of d»m»c^«»hirb Inlii'opiftK'n in»> lpa»»hW to tl r plimtilt, 
for »n txjnrlt (l^pt f o or for »uch onW »• &•> Ip tlronptl I'TOfor, ami IW .Imlfo tr^x 
tb»TPijpoao»thpr jvxMincj- ptrl/drcTT»orauchontrT»*boin«x doom ]*n'iPr.«'P*dji.'om 
tho c«o into Court for hoAnas »nfl 

52. Suit* otlipf than ihoNC for o li>)uiJat<*l domaiul or »Unt*pp* obirh ore ncl 
defended Ijj tbo drfrndxnt <ir •nx of tlio drfcnd»nt« rbaU Ip »r\ do* tt l«'r rr pprlr bcMinp 
*nd di’posaUix tho Court oiitbo tint oranx awl-pquriil biotH'Hdxj after Iht moinionf 
fia* bcpo dnUrod duly arrxrd 

51 Caaox to Ijc kI down in Court iindrr ouoProtlirr of l\ir Ix'l luw pJxwlirg ttd*'» 
ahall bn entered In Li*t 2 

55. If a UTittenotatement liaalxPitput mb) tboxIcluolMit or mix of Ibcxlob'ndxritx, 
the Depot) f’.egwtrar on being i-ati'CM a« to the di«* artXKT of the MimnuMi* x'n the 

i.r_ . .ir.i, .« .> .. ) ,) tMw>,r I 



B8. After a Bummonx or not ICC against an) defend ml orre»pomlc(il hxBUpnf»?wtxV 
and found to bo not duly serx e<l and no application w made for n frosli simitnonx or iiuthp, 
or if It has been issued and found to bo not dul) acfxt^throi' times, the Wput) ItegiHtnir 
may Bubmit tbo ca»o for orders to tfic Court. 

69. l*roccs»esorordora tobo»cncdon»lMttx to oBuUor I'CX'walinRiiia) Uirerxexl 
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lUE CODL 01 (IVIL ruOCLDUllfi 


0 ] Eicrj ci'sunppciringontlieDailyLjstehnllbcdeeniedtolwolcmCjrJor 

nljourncd for hearing on the day ou which it appears ui sucli list 

C2 A p \rty ■\\ ho desires that iv case shall not bo brought on to the D nl\ List ui its 
turn or before n certain date, must promptly apply for m order to that effect 

03 Ca®es on tho Daily List shill bo called on for hearing in turn as they ap[*ar in 
Ois lists 

04 The hearing of a suit entered on tho Daily List shall not bo postponed except on 
good cause shown 

C5 A copy of the lists shall bo kept aflixcd to the notice board of the Court and tlic 
Chief ClerL and the Bench Clerks shall be responsible tliat the lasts are properly kept from 
day to day 

66 Kothing hereinbefore coatamed shall affect tho poncr of the Judge to fix any 


67 Ciohimttcnstatementshall.by tvayoflistorBchecfuIc.refertooiiyuocuiui w 
not then filed, hy which it is mtended to be supported Ivo documents not referred to in 
such statoment or filed in the suit, shall be rcceired m CTidanceat thehearmgunUas bi 
ro ISP t or 1 1 loaro of tho Judzo 


betting forth the same, and in such case shall iorthuitn seno 
nliintilT or his advocate 


copy i 


' *• \sTitUn*tslc 

icement of tie 


72 The attestation of any amendment under Or^r lL tl c C«lc of 

and Order \TI Rule ”, Order Vi. Rules by a Dquly 

Civil Procedure shaU unless otherwise ordered by the 

Registrar 

C(iM»iinfre»«^ 

73 In contested commercial siuts the 


«1 fl costs therein, mm u r 


itrnui tlfl 
jeel to tie 
r.i,'rrrcntprK8 m-*!'’'' 

ons exsw 
ni ^o 2 



AITEXDIX G~IIUKMA. 


lt3o3 


tlie fcbfnltilo oC fornix hproto mincTnl with Mirh \flnitinn« nv circunutnncts rnaj 
n^uiro. 

75 No atHdavit nhill bo mvin nr u«odoii the he^riiic of tbo s >ul niininionsosccpt !>} 
special Older of the Judge 


Symmary Suit* 

79 \\’heaanorderh&sbeenmadegiringlea\o to the defendant to defend a suit filed 
under Order XXX\’II of the Code of Cinl Proc«luro, the defendant shall, mthm ono 
u^k from tho date of such order, file hia written statement, unless the Judge, who grants 
leave, orders the affidaMt of the defendant to Lie taken as his wiitten statement, and the 
suit shall he set down m List No 5, C or 7 referred to in Rule 51. 

iXpcuinenta filed in Cowrit » 


the record 

S2. The Bench Clerk shall make and sign the endorsements enjomed by Order XIII, 
Buies 4 and 0 of the Code on documents {Emitted or rejected Xhe list of documents 
and articles admitted m evidenee shall bo prepared m Tomi by tho Bench 


for that purpose 


Dtscovery and Itupeelt 
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ifZ «>"=’* ^jLlifonai 8«rn as the Judge sbell 

throct ThepartyseekmgduwTeryahanwithliwifltcrrogatonesor.whereanyparroent 
mto Couit has so ordered as aforesaid with the order for discovery serJ^Ly of 
the receipt for the sskI payraont into Court, and the time for answerag or racking dis 
co^ory shali in ail cases commence from the date of the eemcc of the mterrogatones 
or order for aisooverj The from flhom discovery is sought not be requirid 
t^o answer or make discorerj unk';aand antil tliesaid payment, if so ordered as aforesaid 
nia been made 


S7 TJnloas the Judge shall at or before the trial otherwise order, the amount paid m 
imdertheprecwlmgruloshall aftCTlhesBitorjnatierbisbeenfjnallj disposedof, bopaid 
out to the party by whom the samo was paid in ifappeanog in person, on his re<iue8t, or 
■to his Adiocate on such Advocatearequestwhcresuch party isreprcsentod b} Advocate 
in the e\6nt of the costa of thecausoor matter being adjudged toBuchparty,ornoorder 
as to co«ta being made, but, in the event of the Judge ordering such party to pay the 
costs of tJie auit or matter, the amount in fkiurt sfiafi he subject to a lien for the costs 
ordered to be paid to anj other party 

88 A Deputy Registrar is authonzed to allow anj partj to a amt or proceeding or 
hia advocate or pleader or agent to inspect m the presence of an officer of the Court at a 
convenient time anj document filed in Court under Order WI, liule 14 or Order XHI, 
Ruff I of tile Code, or any document admitted m ondenco m the suit or proceeding 


iSuMiMon^ra to tt ttnesfer 

89 A aummons to a witness may bo applied for hy a party to a suit or proceeding or 
hn advocate or plevdor at anj time niter its institution end during it» pendenej 

The application should bo made lo a Deputy registrar 

90 The party applying shall within 24 hours from the tune when the anpiicaljon w 

filed pay to tiie Bailiff or iltlieaummonsistoboserved beyond thehmitioitheofjginal 
jitrifidiction of the Coart to the Accountant such sum for tie tmelluig and other ^ 
ospenscs of the person or persons aummoned as may he requnilo aecoriftng ^ two 
following scale — 


Soidivrs manners labo iren cameiv, domestic wrraats sircirs j < {} } 0 0 

Icadcsmcn , , 400 

Jtorchvnts managers of banks rcminiLirs gentlemen of property i 10 0 0 10 0 

Auctioneers brokers professional aecoiintants jr 0 0 8 0 0 

Professjonal men I J2 0 0 1 0 0 

hditoro cncinccraanlsurvejors _ ^ la 0 0 ft 0 0 

Olliccrs m civil emjloy drawing not less tlian Ps COO a mo 
accordsag to ntsk 13 0 0 €00 

VUifary an t Naval ofl cefv, aeeonjwg to rank . S 0 0 2 0 0 

SliToffs bunnias sthoolin<«tcrs eommamleis and omcew ®i soips ( (> 0 2 0 « 

Art vied and other clerks 4 0 0 2 0 0 

Poheo Jns{ ectors petty officers mibtary or maruw 4 0 0 2 0 0 

Customs house otRvers and engine ifnvera 4 0 0 ’ 0 0 

(«edown sircars 10 0 i 0 rt 

Females according to sfaiion • j _ 

j A <h« «c«lo the Court shall ollou »arh 
In special cases or in cases not pioTidcd for m iho 
feea vs it thinks fit as Tio<i«ibte after the 

9J A Deputy Begatm tl,o mmey pte> eeil 

Qc the Accountant htia endoraed tlis nppH««tieKi with hi J[V . , doubt a* to the 
ortlmatily without reference to a Judge In ^**l^*7rndeiSuo a witiw- IheDej uty 
scale of travelling and other expenses which should be Icntlcrcii lo n w 
registrar ehall refer the matter to the fudge tho first liftyon which )«l «» 

92 If a witness evidence ,s not "XSh.m el l-'fore I pui 

ittendcdmolKKlicncetonsiimmons theparlywhohassummoiwH ^ 
on that da^ depovif with tho Ifuliffot tho Cotni the sime umo.mt nn o g 



Ai'pfN'inx «— iirinf\. 


IGjj 


•»HoviT<l for iJic nrit <li_> of timi if on Out (!)> })t< rtithnrc h not Inlrn or coni* 

plcjtsl, ln< nHovnncc for the next iU\ ol firinng nhoJJ Ixi cJcpaHitc<l, anil so on until tlio 
witness liss txvn ilischsrgcsl, or until the mso has been conclinliHl 

91 Witnesses must opj'lv m jierson to tho IlAtlifT for their espensos ftHoweil for 
ottonduigonorcrj da\ after the first «U\ 

91 yo oxponses of irjtues«es nhall bo meluded m the costa allowed, oxcept stich as 
haiT Ixvn pJKl through the Huliff or the Accountant or certified bj the Judge nr by A 
Pi’piiti ItegKinr 

/.’jMmuuifum of /^irtifs anil ir»f»ir*sfs by l/ir Court 

Si The aubst.ineo of iho OTaniinition held by the Court under Onler X, Uulo It, 
shall bcmlucMl towTitingby the Judge ora Onrcttcil Ofticcr of the Court and shall form 
part of tho record 


Court as soon as possible after bis statement has been rcronled and the Judge shall, if 
necessari , correct tlic sonic and shall sign it 

97 In CAMS in which an apjxial is not aUo»«l other than those tlealt with under 
Hule 62 it shall not be nocoj>«ary to takedown theevidonoo of the witnesses m writing 
At length , but the Judge or a G'azet(c<{ Officer of tho Court m (he presence and under 


record 


direction of the Judge and Ilule 15 thetcof shall bo reail ns tefernng to OMdeiieO Itiken 
(Ion*n or undo tmiler tho rules horembelore set out 

Commisnons, 
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101 When— 

(o) A (lommMuon » TOcd by the Court hr a lochi imrUisaliou or to Manimc 
»“o«nt»uutl«0tilrt J.XVI,I5ulcaoiItoloUottl»rMlScheMc, or 

(*} Ap Arhf^yrt-,^ U. - ^ U V I 


jirTan{fer/tenl »/ Iteeorils, 


105 The TtcoTcU of tt'RohT ftnila bIijvU to diMdOiI into four p^tts cnch ta\-inR « 
■eparato fating eheot, naiiicU — 

(1) Tlie main bio 

(2) The document file 

(3) Tlio lntorloc«to^J flic 

(4) The process flic 

In tliO main fOo sliall be filed in tbo iollo^rog order tlve— * 

(1) Dnrj, 

(2) IHoadingi, 

(3) Issues, 

(41 Endonco for tbo plainliS Hken in Vbe Court and ujion cotniufesion, 

{0) AQjdavjls (if for the plaintiff ftt the hearing under Order XIXiEulel 

of tho Code. 


(0) Interrogatories admimatered bj him and the answers thereto, 

(7) Eridance taken m Court «nd upon eomaiission for the defenJant or epoh 

defendant ui order, 

(8) Affidavits road as aforesaid for him or them, 

(y) IntorrogatorjesodtninwtcTCdb^ihimorthemandensueis, 

W) Evidence of -n itnes^es called by the Court under Order Xvf, Kiite 14 oi tue 


Code, 

(U) Judgment, 
(12) Decrop 


sore— Tria rifoceeiling^ ucoa orl«iftiBgwt>t<itl»t«S'i««>t nuuftd fteinUBtial 
vith jaterrofiitiwfM nnO nnswwi shall beme'tiolhelnt^clwutorr flw 


w In co»nWttf>f\ 


107 In th« do umant file «inll bo »W lire W ot ilociinrenls uoJrt ‘’"'rt.T'i 


Mry part of each document ma> bo toatlil^ open to Tien and orders 

103 In this mtcTlocutory fiU, ehall be filedjU eVl>t 

I 1 _v _ . . i and orders 

»1> With tho 


cuts 


(ii) Powerji of attorney, 

(6) Summonses and other procosaM 
(c) Li-its of Witnesses, 


und »ISd«Tit» rtlatmg thereto, 


/IM 


tie 


ippcinto huic 
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Ttt Ihary 

111 Tlip dur\ slnll be fnimxl wj as to «hon ns coiai 1 1\ ns jio< il !e t \crv stage of, 
ondcvcr\ proceeding tnken in the suit ami thepnrl\ or jwrties im'cut ui j^^rsoii or by 
ndvocitc or pleader at e%er\ proece<linp ^cr\ short procei dings and ortlers, such as 
proceodingsondonlcrsfor thendjoumment of aenso mnj lx WTiltcnonthodnrj fortlio 
signature of tho Judge but when orders not purcU formnl hare to bo nndo, tlio Bench 
Oerk should put up a judgment form with the hlo ulicn submitting it to tho Judge 

Tht Jv Igmenl 

112 Mhen judgment is gnen orally a note thereof m writing or m shorthand shall 
l>c t ikcn b\ an Officer of the Court, or person authorized b) the Judge 

Such note shall be submitted to the Judge for correction, and for sigmtuie 

Jkertra and Fi rmaj Ordtr» 


\s8utant Registrar MTienthe draft of a decree i$read> a notice shall bojwstcd on tho 
Court notice board that the draft is read> for inspect ion m tho ofheo of one of tho Boputj 
Registrars If it is not objected to within four da>s from the date of the notice, a 
decree in the terms of the draft shall be 6ubniittc<l to a Judge or a Deputt Registrar 
for signature 

If the parties do not agree to tho form irhich the decree shsU tako tho case shall 
bo set down upon tho diil> list on aecarlv aditeas mat Im conrement to speak to the 
minutes of decree 

116 If a party or an advocate mtuuates to a Deputy Registrar immediately after 
an order has been passed by a Judge that he wishes to sec tho formal order before it is 
submitted to the Judge for siguature, the same procedure ns for decrees shall be adopted 
m resjwct of the draft formal order 

117 E>cry decree or order for the payment of uioucj out of a fund subject to the 
order of the Court shall, for the purpose of such pajment, Lo deemed (o authorize the 
sale and subdivision of the securities belongmg to tho fund, or of a sufficient portion 
thereof 

118 In a decree for mauitenaaco out of property charged with pajment of tho 
'allowance the Court may appoint subject to such condition (if any) as it shall thmk fit, 

a Receiver thereunder with directions, m case of default in payment of tho mamtenance, 
to take possession of the property and sell the same, and out of the sale proceeds to 
pay the allowance,for mamtenance 


Time 

121 In all cases m which any particular number of daj-s, not expressed to be clear 
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tJ'iy also, uul iny suwcoding tl-xy or days on tthiclj the office? conlimio closed jro 
Tided tljifc Witten atitoments duo m rtcitioia mii he filed on (ho daj the toort 
reopens 

122 Whcrolij the';eT\i\ea,orm'inydecrceorordert)mcforcloingnnj nctortTking 
any proceedings h limited by months, and ■where the word " month” occurs m anj 
document which va part ot ant legal proceduto under these rules, such tunc shall bo 
computed by calendar months, unices otherwise cspressecl 

12 J Thoday on ivlneh an order for eaeorifcy for costs is served, and tlic time thence 
fornnrd until and including thoday onwhichsuchsecurity is giicn shall not he reckoned 
m tlic computation of time alloneil to plead, ansnor intcrrogitoncs, or take any other 
proceeding m the suit or matter 


£xee«(tOR P/ncerdinjs 


ot the decree ot order 

123 The certified copy together uith the other documents mentioned mOn?er A tn 
Uulo 0 of tho Code shall be sent by registered post 

126 Tho process fees prescribed for the warrant of nttachmciit onn for the order o 
sale slnll be annexed to ercty appheatxon for ewcution by attachmenl and I'lW o 

^ 127 [ne\er\ anphcfttionfortheattncbmentofinoTcableptopertythcappro’iJflSlo 

\ due of tho property sought to be attached shall he stated oeenramg to the be#* o 


ueuuuuu 

Soh of tnmanaUt Piopfrlj 

liO An Tpliintion (ot tho solo ot to” Sit' 

pinied by an offidaMt of some person who has seawheo the reg j<>fctnlcd An 

i o. .1 fntbenffdaTitthorwiuItoftbo^circbjnmM-cfcWco^i^^^ 



andinb 
phr>'D'<to(he 
n ftlistmt <'f 

ofthelhr'd'^ 


332. 

rctjiHJjtcd »L> lu uu, iiA t >. / 

in thoprotUmiitum ^ tWI 1. ttnl "I'h 

rr ll ^ 

■ {h/mi 

-cf 

d' 
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hold Milhm (lio |irociiict^ of (ho Court honiv If (lio [nrt^ at nho^o jiiRtniico tho pro 
pcrtj li to bo Kold tlosiro^ lliRt it rhoulil beeohl on the ho must etoto his viish m 
his application for aale and dojwsit nth Iho ILiilid tJio piwctiLod fee for ottcndanco at 
tho epot After the pheo of sale has boon Btatnl m the proclamation, it ehall not bo 
altered 


ou tquat lu ui lu^iji i iiiiiii iiii ichi tin j rico \u aii>/ too iwiiiiii fiiaii inaKo an inir^ 
in the sale booh to the follonng effect — 

“ I doclaro to haae been (he highest bidder for tho purchase of (he 

propertyaborc sot forth (or of lot No ) for the sum of Rs ’ 


ioa itiiui tt Lomu^aiKU lu ii puixnatiLr at a aaie vy mo court is ntcLssury, me 
purchaser shall cause a draft to be prepared and prckontod foa Doputj Registrar nthin 
one week from tho date of sale 

Upon receipt thereof the Deputy Registrar ahail g<\c notice thereof to the adiocatea 
or pleaders of (be parties to the fuit with an intimation that tho draft « ill be open to their 
inspection forfourdaje.and that, if not objected (o,it will bo returned to the purchaser 
as appiored of by the Court 

If the draft u objected to, tl>e Eleputy Registrar shall settle tbo draft after considering 
tho obfectiona to it, and shall tlien if so roqoirod by either party submit it to the Judge 
for orders 

Sak of MoitaUe Property 

13d As soon as possible after an attachment of moveable property , tlie Bailiff shall 
report to the Court tho fact of the attachment and sbnl] furnish a list of tho articles 
attached and their approximate value and shall nolo if any of them are not liable to 
attachment or sale 

If any of tho articles or things fall within tlio proviso to Order XXI, Rule 43 of the 
Code, it shall be so stated in tho rejiort and list 

140 The report and list shall be submitted to (he Judge or a Depot j Registrar who 
shall pass such order for sale as he may thmk fit aitliough the decree holder may not 
apply for a sale order A warrant for sale shall bo transmitted to the Bailiff, who shall 
forthwith prepare and issue a prochmation 

141 Dvery proclamation shall be advertised m a local newsj>aper or odiertiser 
forat least 15 days (except m the eascof property mentioned in the proMco to Order XXI, 
Rule 43 of the Code) and tho cost of ndsertismg shall be deducted from the proceed^ 
of sale 

142 Jlovcabic projicrty ment loneil in the proi iso to Order XXI, Buie 43 of tlie Code, 
shall bo sold as soon as may be convenient after it has been attached Other moveable 
propcrtyshall bo sold on tho thin! Sitiinhy after the day on which the prochmation 
shall hav o been fixed up ui tho Court 


Oarnrrf « O/dere 
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U4 HthegarmsbEodocsnollOTthflithpayordelurruiloCoiiilllieamoooliloe 

from ot the property dcU\erab!e b\ hwato thejMdgmeot debtor, or so much as mar bo 
^mcient tlm decree ami the cosiof execution nnd does not dispute huliabdity 


1 decree against fnm 


Leforo the hearing desire the trial to be before a Judge, proceed to def ermine such i«suc , 
and upon, the determination of such issue shall pa«s such order upon the notice assh^H 
be jQst 

d 


hasaiicnorcbargoupon.oraninieresimu.vneouug ^ j 

such third person to appear and elate the nature of ha cUun (tf anj ) upon such debt et 
propertj , and prove the eame, if necessary 

U7 Alter hearing aneb third jicrson, and am other person i»ho mai subsequent!} 
bo orderefl to appear, or m the case of anch third or other pei^n not oppeariBg irit n 

ni>torpri *hf Ti)df»n Of 'vTiennt V Ile'»islXBTinaypass6Ucb ordci 83 IS hereuibcfore pTonfled* 


Such thirdorothorpersonaballbaTatbeMmeryuv ioiw«iu I 

09 »fc may affect hU interests ahilJ be before a Judge as is conferred oj Ituie 145 upon tn 
parties therein named , . _ 

148 Payment or dehiery made hi or cxedulwn Jened upon ihc garni hwnnuer 
■vm such order as aforesaid shall bo a rthd discharge to bun as »gau«t the ju , 

debtor and anj other person ordered to appear as aforesaid. 

^ -u «f AMndcment ms} be ret aside arrorcisftj^ 


served u ith the garnishee order An ^ppcaTam^■ uy ui ^ i 

Owwim"- rales end of aiy ; rotecdi^s 


151 


execution 

152 An appeal to the Court shall bcauoweu 

under Rules 113 to 160 


from all ordersof a Deyntj 




there 


1\1 n left auf < t 


liCti » 
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1u< ftfhocitc Jo ju> SHth Mim lij »i\ of d\uin(!t4 m tlio Court award n«i com* 
pcn«ation m tho cMiit of a part\ affrotwl m^tnining jwjmlico by such injuuctjon 

^ xurntnation^ df htyir 

loC Tlic ex»munfioti of a w under 0«lcr \\ III, Uulo 1C sball ordunrilj lo 
taken bj a l)cpMt\ Regwtrar or WMaiit Rcgi«trtr itnlc«‘» tfie Judge ehall othenii'o 
direct 

157 Tlic ofliccr t ikmg an exanunatioii de ten* tttc •‘hill litt\c regard to tho pro 
M«ion3 of tbo Indian Lvjdcnce Act and shall in coso the Adiocitc or other person 
examining the intneas press any question which such ofilccr slnlt li wo disillowcd, record 
such question and tho answer thereto for the consideration of tho Judge beforo whom tho 
deposition may thereafter be put in evidence 

13S After the deposition of an\-*witness ab ill have been taken down, and before it 
IS signed bj him, it shall bo dislmetlj read over and, when necessiry, translated to tho 
witness inordor that mistakes oromisaionsma) b< rectified or supplied ThodeposiUoi 
shall bo signed bj the witness and left with the officer who took it down and tho latter 
shall Biibscnbo his name and the date of the cximmatiou 


5eetin/y lo Court 


Cburt Ate tendered, a report shaft be eaftod for from the XkiififT as to w bother the principal 
and sureties possess within the jurisdiction of the Court property of raluo equal to the 
amount of tho scciirit} required 

161 No sureties shall without the onlcr of tho JuOgo or a ^puty Registrar, bo 
accepted, unless the> make an affidavit or affidavits slating that tho property which 
each of them possesses or that their properties combmod, are equal in value to tho 
unount of the security demandcxl, over and above any incumbrances to which such 
properties maj bo liablo , and over and above tho amount for which they may have 


JJadij7 s Commtit/itm on Salts of morlgagtd and a/f«c7t«l I’roptTty 
163 Tho commission to bo drawn by the Bailiff on sales of mortgaged or attached 
property shall bo at tbo following rates — 


(1) On sates of mortgaged projicrty— 

When tlin procci Is of s lin do not rxcoed lU SOO C per cent 

iVhcii tlify rxcccil Its flW hot do not exceed Its C 000 6 per cent on the 

first Bs 600 and 2 
fier cent on tho 

iVbi 11 tli< y < X(< ( d Us r UOO . , At tlio above rates 

on tho first Its 6 000 
and 1 per cent on 
tho balance 

(2) OneitoBof altnchid jniarty — 

When tlio pri 1 < ta I f si1 ili n >t excit 1 lU IJIOOO 6i>orcent 

\VI til Ihe j>ri ce tsofiMl uxciillU lOJKK) 5 per cent on tho 

first Its 10000 and 
I per cent on the 
balance 


JSB2 


■UlL tOPL Ol' tIVII, I’ROCliBUKP 


*"'”‘'>1““'’'“ property i. set aside under Hie pimmoM t 
UWor JwXl, Kulo 80, 9J or 03 of tjio Coda at C« il rroe.,! — 

liaid to t^" ^ ‘ 

165 

withinthe «fulUlo»vl>pll(.atloao^thepattyat^\ho%lnstaml 

tfte property w to ba bqW, jv fee of Ji« fi th^fi i ^ 


uiUUliU 


.. n ku wii. jjtnim at tm ena ot tse 

SenEODtB OP Towte 
Ko 1 (Rule COl 

THC CHIEF court OF LOWER BURMA 
Onff$naf Cutl Jtertsdtc/im 
Suit No of 10 . 

Phmtiff 

t-f 

Defendant 


<laj of 


19 


(Jugned) 

(SlgDCtl) 


Blftlntjff 
PJaiJjtilfs Adweatea 


No 2 (Rulo 73) 

IN THE C'HILF COURT OE LOWER BUR'W 


oi r>M/ Jurisdutiort 
Suit No of 19 


Rlaintiff, 


nt 


Id 


DplrntKnt 


if 

o part cf 
If* nnilo 


m till'’ suifc as follows — 
Pariicuhrs fTh'vt the 


ilcliNCr withm days 


svn;U paiticnlars ] , 

IThat the file rtn of docomwin 

/w/frrnprt/orjfs (For loaw to intcrrogalo, tlio oi«v.aT» 
tin days) 

Inspection of tlocnaicnts Conmi»s<t<®’ 

Inspection of pTopertj 

K^ftmination of witnesses •• 

\ni other Juterlocntory innttw or llimg 
Ditoil tiio cfavof 


to bo 61eil 


in ten ‘Inyf J 
nilbui 


Ari'LXUIA. tJ— UUnMA. 
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Nu 3(Kulo74) 

l.N IHK CJIILF COUKT OF LO« EU UUiniA. 

OnytHtil Ctnl Jtin*tfieiioti 
Suit Xn of 10 . 

riiiiitifr. 

Defendant 

Upon bcarmj; t lie Ad\ oc ites on both sides and upon re iding llic 

nfTidavit of lil«f herein Iho follou mg directions are hereby 

gn’on — 

Particulars — Defendant m a week to gi\« particiiUrs of 
A'lnussions — .That the iihmtilT n 
/JfWfrry— Defendant m a week to pnxhcco 

tiiltrrojalones — PhintitT may interrogate ns to only- uiterrogatoncs to be 
initialled by mo 

Insprelwn of I)oeum*nls — I’Ninti0 undertake* to jiroduco at the hearing. 
Inspcchon of Property — Xono. 

CoMHiiruonr — Xone 

/TfamiNa/tON of 11 i(»iM«'* — lo bo esoQiined oa coniuii'Siou or otherwise as the 
case may bo. 


Xo A (Rule 113) 

IX llIK CHIEF COURT OF LOWER BUinEV. 


Or\ytnal CtflJ MfWietion 


Ciril Execution Cn«o Ko of 10 

riamtid, 


ta 


Defendant 


To 

Take notice that you are hereby rcquireil on or before tlio day of 

19 to pay to the Baili0 of this Court the sum of 

attached in yonr hands by ordcrdifcd day of HI ,orothef«i--e 

to appear in person or by an Advocatoor Pleader of this Court before the undersigned at 
II 15 a m m the forenoon on the day aforesaid and show ea«*c to the contrary m default 
whereof an order for p.iy inent may bo ims'wiI again«t »«u 

Dated this day of 10 

Deputy l!eg\\trar. 


IHL BURAIA GAZETTE, 
October 21st, 1911, Piet I\, i 915 
Chief Courl of Lower Burma. 


NOTIFICATIOX 

IhileJ Jlingion the lOthOfltlar, 1011 
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.l.all ‘■‘i" »* 0ml lWcd«K i»S, 


Obdet LIV 

Appellate Siie Rules of JRrocedure. 


Prehtniuartf 



2 Exrtjpt upon close Iioljd&js the offices of the Conrt ebaU bo open to {} o piibk 
on bu<»mcs3 from 10 30 o ra until 4 30 p m on ill iveek dftj’S except Sitardiii., and on 

bitiinlajs from 10 30 a m. until 2 p Di 


/nUiation of Procteduigs 

J ^fenioraada,ttpjiljcat30ii5 and affidavits eliall bo either priotcil, tjpe written or 
i\ rittou m a clear and legible hand, in the English linguage on durible white foolscap 
paper on «jo side only of the paper and so as to Jeare a dear margm one inch and n hflU 
wido on tho left eide 

The matter shall bo dmded into pangraphi niuubcred consecutirely, and each 
paragrapli shall contain as ncarlj as miy bo a eopvafe grouad of objection or sUegation 
Dates aud fignroa shall be filled m before preeeotifion THien nstir© dstes are girea, 
the corresponding English dates shall ahrajs bo added 

M&tcrii! corrections or alterations shall bo authentic i(ed b^ the imtnls of the jicrron 
signing a nicraoranduiiJ, application or affidant 

4 All memoranda of appeal and applications shall bo prcsonteil to tho 
Registrar 

5 Slemoianda of appoaf and applications for rc\aion shall he afce«ipiii«l Ij 
« ort itiod copies of tho following documents — 

(1) fhe decree or order against which au appeal or a« ap/ibcition u made , 

(2) flio judgment mi Mhich such decree or order >•< foimded, unle*-* the vt ‘ ft 

<li*Njieusos therewith <iiid , 

(J) In appeal's null applications from appelJfttodecree«.ori>rderj.{ho jmigment if 
the Court of First Instance, unless tho Court dHpcn'ca tliercTTith 

G Whinerex a uiomorandnm of appoal or application is jire'enfcci to tho ^ “i" 
Registrar and it 3* in Ins opuuoa msufficicnlly stiniped, or if he con'sider* that lo re i 
cKiuied IS under >nlucd he sliaU fix a time under section lOTfSJor HI withmwmc ' 
memorandum of appeal or application shaJJ be propcrlj stamped or tho 'a u 
‘iiucndccl iTJmifsi' 

7 WhoreamcniorandumofappeatorappUcationisftuiendeodie iMi-'tan eg 

sh ill sign or initial the amendment , n i ^ c..,r it e 

S Xho date of hearing on appeal or «pptic«tKHi for remwn shall be _ j 
A santant flcgBtr'vrand shill bo notified in the maimer pre^enbeu by ‘ * , . . _ 

Ilo ehall •xlso fix tho tirao for filing o memorandum of objections a* p 

"'l’ Iho Lost ol ilsmtig notieo ot tbo dole o! hoatuig lo Ite »S,S 

dcpj-jitcfl within se\cn da}"© from tho date of order dircctuig such nor/cc 

tho A^istintRegiatrerconsentatoaneslcneJonoftime «p mrlifanl 

10 When notieo is ordered to xssos to tl» respondent, the y^,y,dj 

shall in tendering the process fees fiirtiisb as many copies on plam jwf 
of appal or application ns there are resp{mdent« 

i I On receipt of tho records of tfw lower Court or Courts ^ f " 

eiiill ivsiio n notjco to tho appellant or applicant requiring him ** .--n.iitr 1 fn tl'<’ 
time wint documents in tho connocied records ho wishes to hsso , ,[,p,.pj{pnd 
event of owcii stitemcnt not being xn-wlo wiffiin fho riii«to}io«U!jr rr«b 

t ho time for good cause sliown or in tlw warning tet (ueP’ih 35) ffir Iho t»i' P 



AmNDi"^ o — nrnM\. 


loOS 

Mil upon the ^wrt^ to elion oiu'c Leforr him whj the civ sIuniM not bo Jml before iLo 
Court for onler*. tinder Onler XVII Itiilcl 

12. When tho document* to l>o Inn^liteil Imo been iletennined, the As'LiInnt 
Ilegi*tr\r*hill emv an eilimile of the eoil of lIiolran*Iitioii to lio j repireil, nnd fhall 
procee<l as provi led m the rules for the tnnshtion of documents 

13 The X«*i*tnnt llepi'tnr is authorizes! to lake nceesssrt steps to eauso tho 
scrriec of fresh notice*, if requiresl, to ihspo*o of appbeitions for sul stituted son ice 
to grant jwstponements fi\ convni anil di<po«o of ipplieitions for bringing legal repre 
scntativos of deeoaseil parties on thoreeoni and granting poslponeji cuts, if nece"-nn 
for tho purpose of semee 

1-1 When a notice is relumed un«crreil, or not dul^ sertod, and tho Assistant 
Registrar orders the Ksueof frr«h notice and fires a fresh date, the case should be called 
out in the prevnee of tho /\iL«istant Registrar in open Court fifteen minute* before tlie 
Court sits on theilitoongmalh fixeil, in case the respondent inn} jmt m an oppeirance, 
and, if he doe* he should bo informed of the ]>ostponed date and his signature taken 

Process 

13 Warrants, notices and other processes ebnll bo signed, sealed and issued b} the 
\ssistant Registrar, provided that ©vcrj warrant or order eommifting a person to 
custodi m Jill Bhall be signed b} Ibe Judge 

IG. Notices nnd other processes to bo served uitlun tho local limits of tho original 
jurisdiction of tho Court shall bo delnered for service to the BiililT who shall endorso 
thoreon tho dito of receipt by him 

«- r , « . , 1 . »t ir 1 


uicumpam tiiu oincer lu ^luuii uuii uui 


sent for service as provided by section 28, Order V Rules 21 — 23 and 2j to the Court 
named by tho party 

20 Unless otherwise ordered a second or 8obse<ioent notice or prccc'S shill not be 
issued until after the one prcviousi} issued lias been returned 


tdJress for Sen ice 
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Benches — Clan’iti of cava to be heard by and eompnsuion of, 

24 The foHowing classes of cases shall ho heard and determined by a Bench ol at 
least two Judges, namely : — 

(n) ' ' ‘ . r .. . , . r 1 f - 

(bj 

(c) 

(d) ; • • . 

(f) F ' ’ ' ‘ ’ ■ T • T>- * *• »*» ’0-0 ,n(! rules 


\ I ) 

ig) Any npj)eal,roview, rovisioTi, or onginaUuits^hicli the benior Judge may order 
to he heard or detormined byn Bench of Judges 
Note , — ^ThU rule must be read subject to the operation of express provisions of Isu , su'h 
as Bociion 18 of tho Indian Press Act, IfllO 

25 A Full Bench shall consist of all the Judges, or of such number of Judges, not 

ICO 

cb 



Lists to be mainlatnti Ig the AtMiant Jlegislrar. 


A List of all mcorapleto cases. 

7) List of cases ripo for hearing that aro to b© caUed on a fixed a . 

• • , . I "larffig 

‘ eptffonuhj touiy. 

, . -0 Oft (ho respondent 


iMUlUff 
injT for 


the tollouing wpob , , Mhifli ji decree mi 

JS When o caso under tho ItuliAii l>i\ono Act, i 
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Tht Diary 

'i') TliP di-vrj sbill be framed no as to aliov as eoacj^cly ns iwssiblo e^ery stage 
of and c\cTj proccctliug taken uv the ease, aiwl tl»o partj or patties present in person or 
by advocate or plcaiter at ever^ proceeding Very short proceedings and orders, sucli 
as proeectlings and orders for ‘ * 

for tho signature of tho Judge ' 

Bench Clerk should put up a . 

Judge 

The Jnilgment 


el Tw.^ 


Deerttf and Formal Orders 


his Inilmg or refusing to sign shall bo certified on the deeree 

Care must be taken that each decree h in itself clear and intelligible It shoultl 
not bo necessary to refer to any other documents to ascertain what it rcall> meins 
or implies 

■1 J 1\ hen in interlocutory and miscellaneous proceedings an order m made by 
the Judge after stating his reason therefor, and in any case m which a party maj 
desire it, a formal order shall be drawn up containing tbe number of the case the 


beneath Ins signature 


minutes ol decree 


4C In every appeal and petition, if any Burmese name is not spelled m accordance 
with the Government sj-stem of transliteration, the Assistant Registrar shall cau^ the 

• —So much of Rule 35 of Onier VLI os requires the decree to be signed and datcl 
b\ the Ju Isrc or Judges who paw J «. does not appis to the Chief Court of I»>rer Rurroa in 
the pverewcof its apj'ellvte jiiri-* Irction. See sectim 1(1 (3) Lower liunns Courts Aef, ItKX) 
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spelling to bo corrected unless the advocate concerned shows any good reason to the 
contrary 

If the name was incorrectly spelled in the Lower Court it should nevertheless be 
correctly epelled ui tho Ghi«! Court, tho naine as previousl) mcorrectl} spelled being 
added in brackets, j{ necessary , to prevrat coufiision The same role shall bo applied 
ns far as practicable to names of natives of India But any person who wTitP“ English 
has the right to spell his ownnamo in any ff%j he likes, and the spelling of lus ordimry 
signature should bo adopted in all documents in Court 

47 No cotTCsponclenco relating to cases before the Court c.an be attended to, but 
any person having business m tho Court or its office shall transact the same in person 
or by a duly authorized agent, advocate or pleader , , « r. 

4S The llo-'istrar. Deputy Registrars, Assistant Registrars and tho fconior Inter 
pretcra attached to the Cluef Court for Burmese, Ifmdustani Gujarati Chmcfr. TamU 
and Telugu, are empon ered to admunster tho oath to deponent s of affidavits to lo tiiea 
111 tho Chief Court . , . 

Tlie Senior Interpreters shall exercise the power conferred b\ this rule only with 
the precincts of the Court , , , r. j arTT’«t(.a7 

40 The Chief Clerk shall certify thecopjparcfonedtoinOrderXU.i.uiP-J 

/Ippmfi to the Pntij CounnJ 
60 Petitions for leave t o appeal to Hi» Sl^esty 
Asaistant Registrar iriio, if tho petition is “ '^Lttno of at feast tno Jeifges (see 
on tho respoSdenl to show oanso Worn * ^ ' 

nnlo 2t above) why tho eertifiento projoa '“"''“f I fte >'■“> 

51 men a oert.a«ate is y' f 1,0 ottrnt ol 

b, Order VJLV.Knlc t.givo COort may require 

Rs 4,000 In cases of spociaf 3 Li m onv r iso lio reqnmd f"t 

eeciirity for > forger sum , provided that eeenrily snail 

a sum osceedmg Rs lO.OOT , . i„«i.«j.r>ftsitofcaaborGo«ronientiecurjfiM 

62 SecnntysliaUbofurnisbedeithcrbytbodepo ^ g„e mortgoRe of 

to the amount required or subject to tho Ptovi3»onso R^e jj,,, ^ 

immoveable propSrtj Cash to mdVoVr to the IfegWrar 

tho Court Govotnmont eocunlies so deposited shall 

” “dW^e^effS Ooiernmont s«iun.ic ' 

bond ?hun be executed m rorm ^ ^ ® f ffiVan 

Zi If » charge on immoveablo property m ten nroperf y verified by affidavii 

file a draft mortgage bond together with „ nmount^f the security required. 

The value of tho property ^ ^"^buddmEV which oro 

and m tho caso of tad on which there »>? „ tendered, the Iniddioga most w 

otthoprapcrty,orwhoreamor,gaEOoff.».ld«.sa«"> „e,iee„f,he .code, 

‘“”?6 On tender of a charge on immovoab.c d^ aosta to d^o 

shall be giscn to tho oppos.to ttndcreil »lo»'d 00' ^ 

•“'^»i;it™?c».tybood,.ho— 

IT:ZoT'' 7 . OrdeJ XIX 

^ 5S Withm the period pre^M hj p j pOo er such sum o» ;„,bing 
deposit with the Baibff of printing trandump. ln«u 

Regatrar may determine to dofruTtho^-w I ferccHtrS 

r:-K‘ofe^™«rf.s7rp»fe 
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loca 


whi-h have not Tnthia the time »pecili«l, ieenexpre^h a^LeJ for by the parlK^ The 
Assistant Eegi trar shall al«o on |viyment to him of a fee of II «. 16 furnish to thep.»rtK*< 
a Ii't of the papir', which mate up the record ; and shall require each pirti oithm 
fourteen days to indicate ane paper which he considers imnattruL If the parties 
arc agreed as to the papers to be omitted, those paper* shall not be transcribed If the 
As~i'tant Ecgbtrar thinks that anv paper, as to the omission of which the parties are 
not agreed. «hould bo omitted, Lo shall lefir the matter for the dctermmation of the 
Court Where it is decided to include aoa paper agam>t the wi>h of anv part^ , the 
transenpt shall show clearlv that the mclusion of the paper was objected to ba that 
partr 

02. The Assistant Registrar shall arrange the papers in the transcript m the order 
specified below and shall prefix an index to the transcript He shall al o attach to 
the index a certified li-t of all papers omitted from the Inii'cript under Ruh Cl — 


Ordtr of airon^ement of Pii;* r* 

1 Dury sheet of tho Ongioal Court 
2. plaint 

T Written statement 

4 Esarmnationa bj the Court under Order A 

5 Issues settled 

G Oral endeneo for the party beguuimg, ineluduig oxidence giicn ha a wilno's 
for Bueh party on commi'»ion. 

7 Oral BTideaco for the opposite part! or parties, including CMileiice gi\en b\ a 

aiitneas for such pirtv or parties on eooiou-NSion 

8 Poenmentar} evidence for the partj beginning 
3 Doenmentar} evidence for the opposite jiartv 


C." When tho record is to bo printed tho atj le to be adopted shall be as follou s — 

(i) The form known as Dema Quarto (• e.,5lem8 in length and 42 in uidth) shall 

bo follow cd 

(ii) The stro of tho paper useil shall be such that the sheet, uhen folded and 

trinmioil shall bo 11 inchce m length and inches in width 
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(ui) Tho typo to to t»od m Ito tozt to P.™ tjpo tot Long Fnm„ b 1«1I to 
used in printing accounts, taboUr matter and notes 
M The number of hneo w ewh page ofP^ca type shall to 47 or thereabouts, and 
•iTery tenth lino ehall to numbered m the margin 

100 copies of the transcript shall bo struck 
on l^enty copies shall bo sappbcil to the party at whoso cost the record is TjrinJfd 
vuiy other party to tbo suit shill bo supplied with copies of the record on payment of 
Che cost price Copies ao supplied shoU not be certified. A charge of Re I for trery 
750 words shall be made for proof reading 3foney paid for proof reading fbflJl ic 
c to Government 


la ready , if rt to be printed in England , one certified copy 
* ” o »r-»iesty's R-jvy CoiincU, R hiteball, at tfio 
— jn Jndi3, and 100 

to i.ixu ^ bo 

correct by tho Rogisii.o « an, 

or initialling, every eighth page tbereoi . to 

IVhere part of tlie record is printed in India and part is lo ui, ^ ins 

rnie ahatl, is far as practicable, apply to such parts as ere printed in Ijulu tuiu . i as 
are to be pneted jn England ratpeciirely 

C8 AU costa meurred in British Inda nlicUier lUJowed by the Court under Rule C7 
or otherwise, shall bo recoverable, as if they were the amount of a decree for money 


NOTICE TO faHOW CAUSE WHY A CEBTtTfCATE OF APPEAL TO Hlh 
AtAJESTY fiY COUNCIL SHOULD NOT RE OR^JOED ^BnlebO) 


Code of Civil Procedure, Order XIV, Rule 3 (2). 
JN THE CHIEF COURT OF LOWER BURMA 
Civil. SfiscFLi-ysFOtre ArwJo^iwoi No or 10 . 
Arising out of Civil Appeal No 


of 10 


.4p/Jirne(, 

ifrtponifewf. 


Taho notice tliat iho ippficant abovenamod has through 
Court for a certificate that as legirda amount or value and iiat arts the nbo 
tlio requiroments of section 110 of the Code of Civd Procedure, or la i u* 
fit one for .appeal to Hia Majesty in Cinineif , pi.. 

Tha day of 10 i" fised for y ou to shoi, caa^c avhy lie 

Court fthonhl not grant the certificnfc asked for }-„„f 15 . 

Given under my hand and tho seal of the Court, th»s “ i 

Pmces, (<», R, rated B,,i*tor. 


FORM A (BaleWf 

RO.ND BY AS APPBLLANT TO IIlS 

i'/,r> 'fac' r-ncTS nV'T'ilV. RPCPnvnKNT W'llEN CUBni-hCl 


‘ FOR THE COSTS OF THE JiE5P0NDENT WHEN CUBRnht^ J 

on Cash is depositf.D. 


KJ.OU AU SIEV by the«e present* that I rcfidmg 



be mado 1 bind myself mV lieire arid legal rvj«re««ttafiyv< 
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Iv ^v^'•^ES3 >TnEnEOF I have hereunto «ct my hand at 
d ^3 of 10 

Signed by llio said 

m tlio presence of 


son of 

Vk oEnEis I tho aboTO boimdcn 
'^'‘9 >n Civil Appeal Kb of 19 


this 

Signeitiire of AppeUant 

Address 

OecupaUon 

in tho said Cbicf Court 


to fumiili sccurilj for the costs winch maj be inciiired by the respondent in this Court 
and before Hia Majesty’s Priv} Council upon or in consequence of mj said appeal to 
His Jfsjesty to tho amount of Rupees ASD wnEBESS on 

tho day of 19 I deposited m the said Chief 

Court the sum of Rs Row the co^nlTlo^ of the above written bond is 

aueh that if the said respondent shall bo paid such costs as 1 or my heirs or legal repre 
sentativcfl shall bo ordered to pay to him by the decree or order of Ilis Jfajestj in Council 
or by order of this Court as costs incurrc*! on or in consequence of mj said appeal then 
the alH3sc WTitteii bond shall be void and of no effect otherwise the same shall remain 
III full force and virtue /^D I iierebi agree and declare that the said amount deposited 
by me as aforesaid shall remain under the control of the said Chief Court as and for 
security for payment by me or my heirs or legal representatives of eticli amount or 
amounts as may be made pay able by me or them as costs os aforesaid and that upon my 
failure to pny such amount or amounts the Court may order that the said amount 
deposited or so much thereof as may be necessart shall be paid toworda tho discharge 
of tho amount or amounts which may be payable by no or my heirs or legal representa 
tnes as aforesaid I'sovidep that if no costs shall be ordered to be paid by mo or by 
my heirs or legal represontatnes the amount deposited shall unless otherwise detained 
bo returned to me or them 


FORM B (Pule 53) 

BOND By AN APPELLANT TO HIS ^lAJESTi IN COUNCIL lOP. N1 PURITY 
lOR THL COSTS OP THF KFSPONDFNT ^\H1N CtnFRNMI-M PRO 
MISSORN ROTES ARb DFPOSITFD 
K^o\\ Alt MEv by the«e presents that 1 

son of native of 

now residing at 

am held and firmly bound to the Senior Judge of the Chief 
Court of Lower Burma m tho sum of Rupees to bo paid 

to the said Senior Judge his successors jn oflice or assigns for which payment well and 
truly to bo mide I bind myself and my heirs and legal representatives 
Iv wiTNr«s wiiEBEOv I lIa^c hereunto set my hand at 

tliH clav of 19 


Signed by the said 

in ll«* presence of 


son of 


Sijnatvre tf Ajipellatii 

Address 

Oecvpaiion 


WilEUKAa I tho above bounden 

in tho 8.iiil Chief Court A^D nHERE.%T the deci. ion of tho Court upon tho said^npponl 
Uivuig been adverse T presented a petituntn the said Ce urt pr3\ingforaccffifi 
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Ordcb LV. 

THE COURT OP SMALL CAUSES, RANGOON. 

RULES RELATING TO ITS PROCEPURE. 

Prehnuttarif 

1 III tbcsso ruk'*, unless there is something repugnant ui the subject or context, — 

(1) the word “ Judge" means the Judgo or Additional Judge of the Small Cause 

Court, Rangoon , 

(2) tho worth " plaintiff ” and "defendant respectircly mcludo potitionor and 

respondent m miscellaneous proceedings 

2 Li tho absence of tbe Chief Clerh tho second clcrh shall o\orci«o all tho functions 
of the Chief Clerk under those rules 

Except on close holjdaj-s tho olTicea of the Court shall lio open to the public for 
btL-<inc3s from 10 30 8.m until 4 30 p m on all neek days except Saturdaj-s, and on 
Situnlija from 10 30a m tiUSpra 

liuttlutiun o/ P/wecrfin^i 


lull, klUU 

Ptonded that, mprocccduigs to nbich all tbe parties 'iro Eurmans and ui wbicb tbo 
relief sought does not exceed R« 500, tbo picadtog. petitions or affidaTits maj bo in 
Burtacso. 


IiM pleader 

7 In plaints and in petitions initiating misoclhncous proceedings tho names, descrip 
tions, and places of residence of the parties must be fully set out or tho omission to do so 


Chiel Clerk Urgent applications may bo presented to the Judge on his taking his seat 
on tho bench On a close holidsj urgent applications maj’ be presented to tbe Chiei 
Clerk, who will forward them to the Judge 

12 Upon recomng a document beanng a court fee label tho Cliief Clerk eball 
osamino jt. If the court fee be insufficient, he shall return the document, if it be 
sufBcient, lio shall canecl the stamp If tho Chief Clerk and tho party presentmg the 
. a « »v- » _ » .a 4 ^ .4 „ placed 

■ . » e. It shall be 

■ * . person pre 

Banting it 

IJ Adnr\ loriu shall bo u«cd in eacq proceeding, and the Chief Clerk shall enter 
on It (ho name of tho jaer^on presenting the jjaint or petition and tho date of pro 
scnlation 

15 Js'o correspondence or telegrimsrrlatmg to suits or procccduigs before the Court 
avill bo attended to, but any jierson haring busmen in (ho Court or its office shall transact 
the same m person or bj a duly anthon^ agent or pleader 
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16 'iljo Cljjef Clerk sliall <hndo the plunfn iollons — 

(а) plaints in BUita for sums not excccdjflffRs 150 

(б) pUints m suita between Bunuan^ lor sums not ojccodwig Us OOO “* 
(c) nil other plaints 


for admission and disposal, 

18 If tho Judge onteitame no doubt as to tho atbni’SJhJjtj' o! the phiat, ores io 


or belief 

20 An agent desiring to institute or defend a suit shall, at tho tune of present uig the 

< . ^ *1 « fliicf 


iccil 


of ni-Montation If tho clooumenl is not m Lnglun « must ^ 


WI. 
late 
the 
bj a 

OOJ3/ 


vvneiia pMua oi v 


hief 

found correct, shall endorse on 
t*’ and shall initial tho same 
ding has been adnuffed itshali 

1,, to 

I of 

ife, 


u ft n r.„nt (s not rt nirti to ti>e sun 


nor II (C nnil llJK'tl 

1 of 
hours 
lu 
ot of 
ilfor 
final 


j^.rdfo 
!<*t«o»n the d'*te of 
! tho ;«ri. dirli ef 


tlio Mjiiri — , i !• 

Ml In Hints the laluoof whiui^o'**^**''* *' 


<K«< — dt)>“ 


(/') 


(r) n heron, n oijoiUfcndintro-nlPHiniiwi-t ' <• .iiontfr-- 

(,l) Wiore nnj oijo (Icfcndaiil mudes out of . j , , „„ ■>?, „1 n-» 

M woH-inoous nnd ewcutioa applieatioiis uill onbn irih f-e f enru o/ 
rufijs 
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except V . . 

comim»s 

29 . ■ 

jurisdiction of the Court ahall bo delueml (o the Kiilifl for scrvito or execution, vJio 
shall endorse thereon the date of receipt by iitnt 

If tho person to bo served is knonn to llio BaililT or to any of his staff, the BaililT 
shall cau<o tho proce<is to bo seri-ed forthwith If tho person to bo served is not so 
kiio\ni,*tho Baififfsliall require tho pvrtj appl^ingforthoproccssto provide some person 
to identify the person to bo served, and shall fir a time when one of hts officers will be 
ready to proceed to effect service 

90 I'roccsses for sorrico m Burma but bejond the local limits of tho jurisdiction of 
the Court shall be sent b) post to a Court at the headquarters of a township m which tho 
person to bo served resides If tho process is to be served out of Burma, it shall be sent 
for service as required by section 28 and Order V, Rules 21 to 23 and 25, of tho Code 
to the Court named h^ the part} 

31 Unless otherwise ordered, a seeond or subsequent process shall not bo issued 
until the previous one has been returned 

32 IVoof of service may bo made by affidavit Such affidavits must state fullv all 

I iarticuUrs which must necessarily bo proved before (he summons or process can be 
leld to have been duly served The J^iliff and Deputy Bailiff are empowered to 
odmiDutet tho oath to the deponents of such affidavits 

33 Xo summons or other process shall be served or executed on » Sunday, Christmas 
Day, or Good Friday except byleaveof (he Judge 

Ilianny 


Datly ftU ami Cau-'c Ltsl 

35 All undisposed of ca«es shall bo entered m the dady file under the resjxictne 
dates fixed for hearing 

30 A daily cause list shall be prcjvired from (he dull file and shall shun thecau^s 
for hearing in the following order — 

(1) Executions 

(2) SliscoIIaneous applications 

(3) Regular suits — 

(a) For settlement of jnsucs 
lb) For disposal — 

(i) defended 

(ii) undefended 

3T Ci«csinthedail> lust shall be evUed on ui turn m the order in which they appear 
in tho list 


Dt^umtatsJUtd in Caarl 

-JO Documents not imjwundetl under the Stamp Act orordemi Lj the Judge to be 
retimed shall, on application made, be returned after fifteen daja from the date o 
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judgment, unless the proceedings have in the meanuhile been gpnt for bv the Cfawf 


42 TbeBenchClerkfihaUmalLoandBignthoeiidorsementsenjoinedbyOrdcrXI]!, 
Rules 4 and 6, of the Code on docuioenta ndmilted pt rejected 


7»«pccfion of Doctttnenli fled 

43 The Chief Clerk is aut homed lopemit the inspection of any docunKiit filed in 
Court by a party or Ina pleader m tho presence of an officer of the Court 


■Sammons to ITifncsscs 


— I ,, A-J tnr liv fl T>TrfV to a suit OC OfOCCCtlmg 


iTS from the time when tl o 
. aveHmg and other eritnscs 

. BCCordiDg to the following 

scale 


f Sft^dnioai JitoiEDOia 


— — Hi t p R» A p 

Soldiers raarinera labourers, earners, domesticseriaots sircar? etc I i n S 10 0 

Tradesmen . 'jaooOPO 

Mercbanta, maMBi.r5 of banks, zemindars, geotlemenoirtopcrty jn o 0 1 0 l> 

Anctioneew, broket^, ptofcasional accountant* * 10 0 0 J 0 (» 

10 0 0 Jt y 0 

0 0 “ ” " 


Godown eucara 

Fenifllee, scrording to station 


jf ships 


COD 
2 0 0 
2 0 0 
2 0 0 
2 (» 0 
J 0 0 

oaf 


In special cases or in cases not provided lot m the scale, the ' 

_ vuAn^theRuliffhi’ 


I be certified <0 


and com 
CO 

shall sen 

rrccj\ed as expenses of the xijtncss If thoexpcuMXjut 
ibi n inakt an order for tho issue of the summon? 


ArPEN*DIX G — Bt7R>rA. 
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5! Onrcceipt of acomniLi^iou for the examination of a witness from another Court, 
the Chief Clerk shill send it to tbo Bailiff, who aball noto on it whether any and what 
mone\ for expenses has been rocciied as expenses of the witness If suflicient money 
has been reccirod, the Chief Clerk shall mako an order for tbo rsuo of tho summons to 
tho witness 

52. Any money received as expensos of witnesses romamuig unexpended shall be 
relumed by tho BiihfT, under the orders of tbo Judge, to tho Court of issue 

Commiaaiona 

53 The hearing of a suit in which a comnibsioa has been issued under Order XXVI 
of the Code shall ho postponed until the return of the commission, unless tho Judge 
othenn*® directs 

54 An ippIieatioQ for commi-ssions shall bo made promptly after tho grounds on 
which it is asked for arc known, and tho petitions for it shall be accompanied by an 
affidavit or aflldavits, sottmg out tho facts relied upon as grounds for tho issue of the 
coinmi-^ion, and when they first became known to tho applicant. 

55 In commissions for tho oxammation of witnesses which are addressed to tho 
Judge and in which tho delegation of tho Commissioners duties to an Advocate or 
Pleader has uot been authorircd, tho Judge shall havo power to appomt such ad% ccatc or 
pleader or ofHcial of tho Court as ho may deternuno to execute the commission 

50 When an orderfor tho issuo of a commission to fake evidence on interrogatories 
has boen made, the partv obtauimg (ho order shall within four daj s from the date thereof, 
file his latorrogatorics, and tho documents, if any, to accompany the commission and 


from the date of the order 

63 On default in tho observance of those rules by a party obtaining an order for a 
comitussion, the commission shall not issue without leave of a Judge and on default by 
the opjTOSite party, he shall not bo allowed to join in the commission without such 
leave 

Arrangemcnl <md Itunthertng of Records 
59 Ihe records shall bo arranged in tbe following order — 


A — Regular Suit File 

(1) Facmg shoot (5) Evidence taken on commission 

(2) Diarj (6) Documents tendered m ovidencc 

(3) Plcvding'i (7) Judgment 

(4) Fvidence taken by the Judge. (8) Decree 

(9) Processes m the regular suit 


B — 3IiScellaneotu Proceedings File 
11) iacingshoet (3) Evidence 

(2) Application (4) Order 

(5) Processes in the miscellaneous proceeding® 


C — Eixeulion File 

(1) Facing sheet (3) Order 

(2) Application (4) rrocevses ui tfit evccufion 

CO llio durj shall be framed so os to show as concisely as possible every stage of 
and every proceeding taken in the auit, and tho party or parties present m person or bv 
pleailer at every preceding and shall ordinarily be signed by the Bench ClerL But 
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if it Ib tlio solo record of a judicwJ onlcr otbia- tliaji tb/if of i po'itiwimciU <?/ m 
adjouminent or of a direction for tlio i»6«e of process, then it slmll be si^^aed bv tie 
Judge 

Jttjffjwewfs, Orders and Decrees 

61 Judgmeiita and orders shall only baprofiounccd after thc^ aroimttcn, andsluJl 
belt the dite on which they are delivered 

D-crec? shell bear the date of delivery of judgment, aud oUo the date yf signituri 


it IS submitted to the Judge for signature, he may bo alloMcd to do so, and il tlicre is au) 
disagreement as to the form of decree or order, or the taxing of the costs, the case sliiH 
be sot down on the daily list, on as early » date as maj be convenient, to spe-ik to the 
minutes of decree 

Pauper Sutla 

G2 After the disposal oi ovary svit to which a jconpcr is concerned/ the Chief Clcrh 
shall send to the Collector of Rangoon a taotnorandutu of the Court fees due end payable 
by the pauper 

SxecuUon Proceedtngs 

63 Appbcations under section 30 of the Code to send a decree or order for execution 
to another Court ehall he made by verified petition, aud shall he 
rn-rtifiptl fOTcv of the decTce Qt order ^ ^ 


bale BtiMi ue animxeu lu eveiy »] puvuv,u< 
pertv 


liu In over) application for the attachment of moveable c 

value of the property sought to be attach^ sh^ll be stated accordmg to t 

it moveable properly jt shall^f* 


Sale o/Atlachtd Praj>*rl!/ 


G9 

report tc 

attached and thoir approximate value, anti snau uyi« •• * j 
ittachment or sale „ r.f Onlcr AM, Rule 

If any of the irticlos or things fall witbm the pi« >'• 

* "*"* ' ^ , > '•Icf 


Ir 
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jiropcrt) eliull bo Bold on iho thml S»tunl»j nfirr the th} on wlncli tho procluimtiin 
shall ha\-o been fixed up in the Court 

Stevntg fo Court 


74 AMien sureties aro required and pcr>on9 resident sutlun tiio juru diction ol tl o 
Court aro tendered, a report shill bo eilled for from tlioEailill as to whether the pruicipal 
and sureties ixissess within the jurisdiction of tlio Court property of inluo equil to the 
amount of the security required 


o\-cr and aboio any incumbrances to winch such properties niny bo liable, and oicr and 
above the amount for which they have prciiously given socuritj and for •nlucli they 
are at the tirao liable as sureties 


Bailiff s Commission on Sales ofAilaehed Property 

77 The RdilifTs cointnusion on sales of attached property is the same ns in Order 
LIII, Rules 103, 1G4, 103 and ICO 


ilfE BURMA OVZLlfL 
26Tlt Actqost, 19U, P\RT I\ 1 7oL) 
CHIEF COURT OF LOWER BURMA 
NOTIFICATION 

Dated Banyooit, the 22n I Avgust 1011 


Order LVI- Rules 


Ruirs 

I — C/astft/'ra/ioii of I ecoid 


(a) Suits ond ensrs ntTicting imuiovidllc iroj-erty, mihiding suits fur fun 
closure, redemption, or sale , 
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jmlimtnh.OrimmiDecTia 

...J -flerthej 


„„„„te,ofdccrc. p„„p,,S.,« Cl..el C1«W 

by tho pauper Prm.d.„< a„Icrei«..t.on 

„3 .ppUoa.o.uuder.c^^^^^^ 

^ shaU be made by vermea pc ^ ^ Order ^^I. 

* , tlie order oi 

1 ei!o of pro 

,t shall U 
Sion of th® 

“'’’’'rlua“;;Uca..ou»fore»=uUo^ 


^,l,crAtlx!‘tdP'<'P‘"J lle]l„l,II >l ''! 

Ike arliclff 
notlMlH” 

:f,ed and thoir appon""'' '" „ „I Orilrr X-'''. '’’’’ 

.h^rbcics or 

SSrdU*^f-:: 

■ r < r n<i\i f" . . 1 

arrant for sT’lo “ i m a 1 'e‘l •“"“I’"'! . i«<ilr tif u 

- 
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projKrtj sliill bo Bold on tho third SUiitd*} nftir tho ih) on ^liiuh tiio prochimlnn 
shall haio been fised up m the Court 

Stevnifft* Court 

“J W hen securilj is required to bo given it slull be ( ihcn either in i I'h or in the 
form of a bond Such bond ehall bo nith or without surcticB ds tl c Judge inaj dintf, 
and shall be m favour of the Bailiff of the Court for tho tune being 

74 PTicn sureties aro required and per-ons residciit uithm tho jurudiction of tl o 
Court arc tendered, a report shall bo calledfor from tho Bailiff as to whether tho prmcipol 
and sureties jmjsscss within the jurisdiction of tho Court propertj of > nluo equal to the 
amount of tho secuntj required 

7J No sureties shall, without tbo order of tbo Judge, Lo accepted unless the} niiho 
an aflidaa it or affidavits stating that tho property uhich each of them pooscsses, or that 
their properties combined, are equal in value lo the amount of the seciiritj demanded, 
over and abovo any incumbrances to which such properties may bo liable and over and 
above tho amotint for which Ihoj have previously given security and for which they 
are at tho tuno liahio as sureties 

76 On tho application of tho Bailiff summonses may bo issued to persons named by 
him to appear before him, or to prodoco beforo him documents of title for the purpose 
of his inquiry into the value of the properly of any person tendered as a surety 

Saih^i Commission on Sales of Altaehed Frvperbj 

77 Tlie BiiliiTB commission on sales of nllacbed property is the same as m Order 
LIII, Rules 103. 164, lOo and ICC 


ITfE BUJttfA (.AZLl’lL 
2Cru Apocst, I'm, Pout r 700 
CHIEF COURT OF LOWER BURMA 
NOTIFICATION 

Fated Rangoon, theZZnd AvgasX lOIl 


» Order LVf Ruin 


ItOLF? 

I — 'f frfssijffo/ion oj Jiect rd 


Class I —Records of— 

(rt) suits and eases affeetuig immoveable prvj-ertv, including tuit* for fcut 
closure, redemption, or sale. 



i$SO 


THE CODE or CIVIL PROCEDtmE. 


( 


to an cfBeo or to oataVbsh or set aside «n 
• - 1 7 it,al , 


it, onn which 

r any qne^tioii 
Ivrcen pwtKS 


immo’fta 


rdun 

plnti 


ship ot luo'Hic-* 


• . «4mtftifir3tor or 


I % wvsw^ 
n the ease, 
fthe 


• - f , » .leei. 

• 1 «i 


Set In-TO tnMKii' >■ 


•leel'irslio*' 

1 under that 

properts , 

n no 


(r) 


,„jlK.m lime (0 <•»>■> 


•nntllfted 


Ote ir -Keeord, of e^cetion pn»ccJm!!« ^ 


‘ frcirathpasie 

nnl> ‘I’P 
an Rpr^al 


In tliia rule tlio word ‘suit. * 

O record under nprsls*'! 

(rn(s~* 

frt) Omrs , . <* ,if^f 

((>) ■ ■ . • 

i?) ■ ■■ . ,.(.elc, 
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(/) List of documents produced bj Ihe parties *il the first licanng, Order XIII. 
Rule 1 (2) 

(?) Written statements or counter pehtions of tlic parties 
(A) Petitions, proceedings, and orders mintcrloeufor3 matters 
(i) Opening proceedmgs 
(_j) Issues 

(1) Oral evidence for plaintiff • taken m Court and on commission 

(l) List of documents admitted m eaidence for plaintiff * 

(m) Documents J admitted m evidence for plaintiff • 

(n) Oral evidence for defendant f taken in Court and on commission 

(o) List of documents admitted in evidenco for defendant | 
ip) Documents J admitted m evidence for defendant t 

(^) Report of Commissioner appointed under Order XX\T 

(r) A’ward of arbitratora or petition of compromise 

(a) Report or account of a Receiver 

(t) Judgment 

(«) Decree 

(i) Final decree in mortgage or administration suits 

proclimition ssle 


able of contcnls — 

(o) Toners of attoniej 

(6) Suaimoiues and other processes and affidavits relating thereto § 

(e) List of witnesses 

(d) Petitions relating to adjournments. Attendance of witnesses ets 

(e) Other papers not included in IVial Record 
( / ) Letter^, etc , calling for records, etc 

3 Every record under Cass IV shall consist of taro files, A and B 
File A shall contain besides the fljleaf with table of contents — 

(o) Diary 

(6) Application for execution 

(c) Paiwrs received from Court arhicb passed the deewe Order \\I, Pule C 
{d) Plans of lands to be attached 

(e) Petitions, proceedings, and orders in inlcrlocutorj matters 
(/) Petitions objecting to the oteciilMMi other than cbiims under Order \\1, 
Rule 58 

(ff) Warrants and prohibitorj orders issued to effect execution b\ attachment or 
delivery of property and returns thereto 
(A) Warrant of sale 
(•) Proclamation of sale 


(p) Copy of order in appeal or revisicm 
File B shall contain all other piper* 


• Substitute * defindan* if defendant begins. 
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4 Tlio A file ol the trial record of an Appellate Court shall contain, lesi<)« the 
flyleaf with table? of contents — 

(o) Diary 

(6) Memorandum of appeal 

{c) Copy of judgment and decree of Lower Court 

(rf) Written statements, if \ny 

(e) Petitions, proceedings, and oilers m interlocutory matter? 

(/) Oral evidence, if anj 
(ff) Judgment 

(/i) Decree * 

under ‘'miH Cause 



INDEX 


yiaLiiLe ill j^iigiiaii v.oui(s, jMu 

\llSEhT foreignpr *nd jurwdietion, 15J 
AHUSE of judicial precedent, 9 

of proce***, innercnt power to precent, 9 


ACCOUNTS, commi‘’sion to adjust or ozamt&o, 341 
partnership, decrees in suit for taking, 88C 
ACKNOWLEDOAIENT of service of summons, 646 
ACQUTFSCENCE by co defendant in place of suing, 17i 

of defendant out<i<ti junsdiction, and place of suins, 

17^,174,175 

in dismissal, a bar, 403 

not a question of fact but of legal inference, 40l 
AC'I of COURT, construction of, 3<» 
presumption as to, 30 
ACL of State, meaning of term, 77 
ACTING for client, meaning of term, 630 
ACTION, grounds of, and duty of party, 131, 122 
ACTUAL residence, 175 St ' Residence 
ADDITION of parties. 545-669 
of responiicnt, 12S8 

against whom suit dismissed, 12SSa 
ADDITIONAL cviderce in apjwal, )307-'1310 

rcTKW, 121, 1355-1366 

Judge, 52n 

ADJOURNMENT, application for, and appearance, 730, 70On 
of sale, PS3-9SU 

pleader appljing lor, and appearance, 1293 
ADJOURNMENTS (O XVII ).S37-»11 
and order for costs of, S37 
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test hether order t»f dewe, 35, 36 
wIienconcIusuG in another Court I36 

it exists, 56 

which 13 not a deem, 33 


ADMIJfISTBATrOhr (general), judgment for, 1128 
procc^flinsja, 2-1, 25 
suit and suit for land, 163, ICl 
decree in, 882, 883 

A DltlNISTRATOR See RePBEseM'ATirJ: (trcai ) 
AniiTKAIiJT Cause, asseoaora Ja, 433 

jurisdiction, appeal from Jud^c exerciamg. 55 
ADMISSIBILITY of 'iGpositions, and Commission, 10'12, IDOJ 
of eridcnce on lufotmation and belief 851 
ADMISSION (0 Xtt).&OX-S(« 


picauiuvs (,>» 

e ”4 mT. J5J0 




ADOPIION of roasoM in appeal, J3l6 
Al>VT*BTISEMEjfr of sale proclaroation, 083 
ADVOCATE and definition of pleader. 34. 5\ S«rLKAi>eR 
ond per»ona3]y wording for gain, 182 
iDVOCATP GSNBSM and pubfic trulls. 856. 361-357 
position of, 3G4 
— _ , , , , 


ot Uueumtnia, <!>,> 

form of eame. 780 
coUclusiTeuMS fd, 7**2 See Disco\ 
si^maturc of admissions. 803 
power to Ofiler, S02 
AFFIDAMTSfO XIX-), 850, 851 
AFKIRMAKCE in appeal to tho Ptisv Cnuncd. «3, 45V 
judgment of and etatcroent of reaeow*. 131” 
AtTfXIKC copj of summons on p^mwes, 848, ftlS 
AtJUXCY not included in cinrjingonbiiMnews. H)'* 
ADFNTv and carryniR on business, |74. 181 
ami inferpleaibr, )173 
Mt o6, 8«t8 



INDEX. 


loSo 


AGENT— " u<d 


v.lta< Ul bUlUJUum VU. IK«4, 1^.1 

suit for account between pnncipa) and, Sb7 
to accept •crnrc', C30 

AGENTS {rceognued) (0. III.], and appearance, 7-IS — ~Z0 
appearance, application, oraet py, 629 
authority of, 631 

presence of, not necessarily appearance of party, 750 
semec of process on, 631 
who arc, 632 

VGGREGATE ralue and consolidation in appeal to tlie Pnry CbuticJ 1332 
ralac of suits tried together, 452 ' 

tGREEMENT introducing fresh partir<, 69a 
not to appeal, effect of, 3S7 

damages for breach of, 3S3 b 
nrt behalf of minor, iJtO-'lIt# 
to giro time, 321, 222 
state issue, 821, 822 

.VGIIICULTURAL land, and sanuz clause, 69, €0 

produce and attachment. 303, 306, 039, 910, 91 1 
before judgment, 1193 
AIDS TO C0XSrRUCTI0N,4-6 
practise as to, 6-8 
right to use. 6 

ALIEN enemy, suits by. 348 
friend, stilts by, 348 


(pnratc) after attaclimcbt, 3I0-3I5 
\LLEC VTIOXS m pjeadiiigs, 662-666. C99-70C, :5i» 731 
uncertam on record, 119 
ALIEUATIOX of judgment, 853 
of law andrcsji'dicala, 111 
AT/TERNATIVE case, 083 

causes of action and cnibarTassing j bmliiigs, 072 
claim, 082 

jiaymcnt in deerco for dejnerj ol niosiabIo|>ro|Hrt>, Mi7 
Vrayir for raJuc of goc<N as <tfni|<tiMa(ii>n, M," 
titles, claim based on, 701 
AMBUSUITV in decree, 117n, hto 


by «hal < 'oiifts, h«l 
erronemis »ird< r of, btfl 
inlu rent iwurr a* lo, in, nai 
limit of i>i>«er as to, msi 
notice in, MU 

memorandum of apival, J2ia 
I Isinl, inherent jm>«i r ns to. J'l 

in addition of defen taut, 513, 54 s 
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PIIMIP'®”**'*' relU«!d,«»' 

\SCIttAEV reW, “ ®'“‘’ HO 

e, forle 

p"'‘?rn5s „ 

rSfinJ' 1*6 . „| ,„ t, 10’6 

by T?‘^'^Foi^2l4 . 3S6 

co<it8 of, -X'^A to tc*r, 507 

ss“o%j?'S»r':&''’ *”•''' 

saiSttfi":;:::,.,,,- , 

Bcopo o*» I *Vl 

„ein^ ‘‘rr''*lj-j_t2» 

,boTcn"'*'-^‘ 
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from dismtMai of suit 3'** 
l>in!ion Court, «»3 
cr parft T5*« 

«r(icr digtoissmg '‘Utt *t adjunnirtl kcanag:, '•su 
filing agtwHJcnt to Arlatnit«, Ht9 
for restitutiun, 
la eBsolncc>, 41 
vf rejection »n n7J 

oril.r», 37-42. 4-'3-»3>‘. (O ^lLUI ). Ii24, Ui*. 
in rxeiutiODv 1274 

etecutwaprocoedjDg*., 48, 4‘t 
p4&9e<l ID rcruion, 479 
■^gf us'B g to set aside aUitement, tutii 
otigmal ifecircs, 331-397, (O XLl J, 12J»-13’2 
from ttliai dt'crce*, 370 
furthfrsjTidenee lo, SI4 
gcn<Tal power to transfe', IU3 

prcvisMoa relating to. 430-432 
^unOa of, 1261-1363 
M»t6 ty ^ntii d Jofiges, 
n MTOjiioB, and atay, Wl, 022 
judgment to, ni6-1318 
jurisdiction in. S3, 61 

and ralaalicm, t>l, 2>i>, 461, 163, 
nature of, 376-383 
on a matter of costs, 217, 218 
common cromid, 1261-1267 
order rejootiBg, and decree. 4C, 47 
peodeticy of, and bar of aouaeqaeol suit, 97, 3^3 
fispendear, 932 
judgment, 3S2 
question wbethcr appeal Ites, 35 
reoeued by Court witUout jurudKlivu 71 
wglit of, 3« 

tune foe, and aoieudsKfit of decree, £b2 
to tba Pnsy Conne 5, iSt-dSC, 1336-1379 
and afirmance, 453 
certificate, 4 19 

eoBcufrecitjudgsueot'ion fact, 4J1-J54 
eoaditiOQS, 450 
coals, 443 
decree, 414 
lioal order. 416 
juriadiclioa lO, 435-137 
potrera of Iligb Court alter admission of, 439 
question of law, 454-150 
rclicariuy, 449 
taeinn, 435 
«pcci)d leave, 439-439 
value, 451, 452 
bara to, 434 

by pauper, 411 , 

value of anbject matter, 43 1 
a hen allowed. 434 
when deemed pcodeut, 97 
who loav bring, 387-391 
Al'PKALAPLV value, 83. Si. 4S1-4S3 

and lUmages claimed but not aacerttioed. 452 h 
interest. Sin 
mesno ji'ofits, Sfn 
cases, how evidence taken in, 644 
decision, and rMjvdicato, 139 

APPKAR-\ACE(0 IX), 747-771 

ability to answer ciatcnalqucstiO(ui,751 
and party who has omitted ioaecreooiiee, ,53 
i-«ue pf summons C37-C39 
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APPEARANCE {0 IX 

and ^6ader applying fw udiotinunont, 750. 12SJ 
at wtiat time parties must bo ptetent 75‘> 
by defendant on day of adjourned hranng, 7C7 

no appeal from rt /u»al to niton aniiie, ToS 
aefcndftnt’g remedy, 75S 


day fixed for, 747 
detoed, 748 
ilwnussal of suit 


only, 768 

appljDabibty of Tofe, 755, 75S, 760 
mn appearonce, 759 
plaintiff'* i%niedyrndtMaa#al, 7/Sp 


n case of Boramons unserred and lapse of a yiat, 7G1 

dato from wbirh time runs, 75{ 
object of rule, 755 

&n non payment of Court fc^, etc , 75] 
wlvrn neither part / annt 752 
ID appeal. 7279-1584 

(.xainmstiOR of witness, lfH)l 
limitation, 753 

meaning 0 / term, C29, 620. 748-761 
objection by defe ndant before day fixed, 747 
on ground of tucomplete aemci*, 752 
of debtor jij arrest, 936-927 

foreign Sovereign and jurisditfion, 7 Cb 
J udge oa rule to shoiv cause, fCn 
minor, 1133 

one of Bevccal plaiRtiSs or defendants for others, 579, 571 
partners, ijlff 

on nay fixed in suninJons 747 
(personal), exemption cl Punlsnaslun wumcD, 4SV 
persons of rani, 485 
of pacty, when directed, r?5"775 
other cireumstaaees aa grouoda for cxitopUou, 46'J 
plaint rejected for default of, io SfAmlaldar^’ Court, nnd m jinfienfOi 7-2 
‘ pUiatiff ” includes legal representatives 751 
proecdiiro wlicn only praintifl Appears, 750 

applicability o/rul , 7C5 

fiarle decree, 755 . 

appeal from #101'', ‘hi 

under protest in suit ngamst firm. 1122-1121 

effect of. 1J24 
form of, IISI 

when doftndaot not apjKaring alleged insane. 751 

lro»h mit barml, 760 , 1 

opplicalwn for ortlcr setting dimn^.'^al Mi-le. iw 
agpUcabihty of rule, 7C0 

party ahwnt but rccogiiiicd «geflt fvwcftt, 75(J, 7^) 
suit sbould bo disniwscil for ilefauK of, 752 
without issue of summons (“prolw "), CJ9 


APPELLATE Bench end Puff BlikIi, 12 

the I'nvy Council, 12 
differing from another, 12 
Court and tventa since elialknged order, 282 ^ 

Jiitcrferenco with tlwrrction a* to coats, „jS 
transfer of suit (Set 22), iOO, 192 
th^posa} by, and w/mb/wta, JPt 
fi/nctiOB of, 381-3^ 
matters not cntcrtain«I by, J4<1» 
nature o4, 75 
powen of, 43CM32 
decree, appeal from (0 XLff ), 1323 
jutL'»dwtinn of High Court, 21 


APPLICAHnA r V of Code (o Rerrro" Courts, dl 
A t’PLfC ITIO.V and certificate of a.J|nH|iiieot « r |«ynH af, ‘i'W 
and fitial nr<l'’»', 4 16 



INDEX. 


ijsy 


APrUCATIOV— csn/isHiiL 

by- unction porchawit to set aaulc sale, 1030 
• tn^or CO plainti3 atlAuung maiontr. Hl*5 

plaintiff attammj; Tanj* nrr. lH“i 
for ailj'itimasettt, ami »rpra«jice. TJ*, li 53 
amcaiiiTtent of docrre. sCO. MO 


datBiwal «{ Wilt bt twror. 1\1<4 

osi^tioa aml^-ct. IT. .It'D 

of d-we. SO 1. S03. 91i 91*» 

anil erws-*U«!BS. 9 W 

etoBa-ilecrre. 9 13 
by joint d««cr*<^<>l«ler, Oi'* 
traaifrfw of diJcreo, t*0T-91 • 
lea TO to appeal as pan|«r. 4 1 1 


re-baaring cl appeal, ISnJ 
restittrtioa, -471-503 
rene^, 43T, 8fil, 1307-1373 



APPOCCniENT of arbitrator. UM 
of pleader, 631, 633 

rwiTtt(0 SLi),12l5-ll»i 

APPORTIOSJtEXr of costii, 210, 211 

AERITP. VTIOJI procccdinss, -44, 45 

* and appeal, 45 

\>osittonaiul«.rf'>rDnrcu'l ,14 
(Second Scbcdule), I4G3-1472 

ARBITRATOR and tribunal in exemption from arreat, 491 
appointment of, 1464 

AP.UEAUS of rent, receiver’s title to, 1241) 

AP.RFST and appearance of debtor, 936, 03* 
and detention in civil prison, 934-937 

salisistcnce allunatiee. ‘U5 
warrant for. ‘03 


ASsES'iORS m Vlmiralli or \ i« tiimir«]ty cause, 4*13 



1590 


INDEX. 


ASSnS and Administration amt, 882 

and representation in execution, 263 

decree against, and heirs, 2S1 

distribution of and execution, 331-340 

executor who has mtcrmeddlnl with, and suit, ] IS*? 

impartiblo Ilaj not, 277 

inquiry whether exhausted, 1346 

suit for refund of, 330 


petidenlc }ile, addition of, 55C 
under oral assignment and execution, GO 
written assignment, 50 
ASSIGNMENT of decree, CO 
ASSUMPTION of truth of facta m plaJnt, 824 

' y of calc, Oso 


Small Cause Court, 1187 
value of property, 013, 014 
before judgment, 118^1103 
conditional, 1180, 1188 
effect of, 044 

determination of, O'lO-OGS 

• ' oAf nn * orn 


(Iceroi^, jJiM-Jju 
iinmnseable property, 050,037 

particulara in, 001 
land outside jurisdiction, 807 
money decree, OSO 

moTC-iblo property m debtor a possoision 

not in debtor « possession, 'XM 
ftcffolinlih iBStruiitfnts, PW 
jiartiiership property, 047, 018 
pninerty in custody of Court, 95--0.>4 
of defaulting witneas, 2U< 
public oflicer, 348 

‘ • —An tieipKion, 1 ■>' 


im lor a preixpi-, — >J, *•«»'' 

SOI oral decries, *107, 3f0 
s aliialioii order in, and appeal, OSl 
where deerre directs inquire, 038 



INDEX. 


Ijf)l 


ATTRN'D \KCK of tleponenf, gV> 
of wi(nfM, S33-S30 

powTr to compcf, 2ftT 
witnc^e'fO X\ r ), 8J5-830 
ATTOnNKV, »nd dciimlion of /*8 

scrvieo bv, 1383 

ATrORNMENT by tenant in powwion, and Receiver. 12tC 

. • -32rt 


oiucr ui.iaiiouiL;j tiaitii luaiiai-utu piu^Kilj, mt 
restitution. 303 

settinf mkJo Sale on pround of fraotl, cto . 1010 
not ont/IJed tonotj^o m »ctt/nea-*Mle/T purU tieeret-, 773 
title of. 31.3-32.’ 

AUCTION*. »a!c by, m execution. 977-1011 
AUrnORITi* of case laiv (American). 12 
(Cndisb). 12. 13 
(Indiio), 9. 10 

of reasons gn cn by Jndge, 1 1 
iuperior Courts, 12 
to anc for rqht held in common, 13C 
AUTOXOJIY of caste, 85, 6Cn 
AVER5IENT (inconsutcol) In defence, 730 

of performance ol condition present, C02 
on vhich no issue framed, tacen to be admitted, 3)5 



UAf.ANCCduc on mortgage, tceorerj of, 1167 
of purchase money unpaid, lOW 
BALUTE, right to, and interest lo immoveable property, 164 


limitation. See LnirrxTion 
lt» pendens, 05-99 ; and tee Jjs PBM)E^s 
res judieata, 99-156 ; and see Itrs Junicsrs 
for jointness, 581 

of rcricsr by admission of s|vcial appeal. 4|6 
to further suit (Sect 12), IWO 
expresj, 61, 80 

l»y Cruninal Proecdore CiHle, OR 
Afunicipal Acts, 87 
IJevenuo Acts 86 
of a proTLsinnnl character, 88 
impherf. S6-91 

aicard of costs, 76 
eiccptions, 89 
instances, 89, 90 
public policy or moraliti, 8S 
prorisions ol Statutes, b'j 



1KDE\. 


IjOJ 


ATrnXD V\CK of «Ji?poncnl, S’lfl 
of witnr«, S33~^^C 

powTr to compel, SflJ 
witneMp«(0 X\ I ). fc.’5-S3(J 
ATTOnjfrV, «ncl <Jcfinihon of pleailer, BS 
scrrife br, J3«2 

ATrORV^fEVr br tenant in powMion, and Reccner, J2tC 
\UcmON' PURCHASER, alUpe*! to ha^o bonglit on behalf of anoiber, 322*32fi 
and application to act aaidc tale, 1U20 - 

ClectitlOIJ, rf4i, 2CJ 

order draalloving claim to attached properly, *'7I 
rratitution. £03 

aettm? aaiilo aalo on pround of fraud, etc . iOlO 
not cntitlol to notice in acttinc aside tx /xtrfe dwree, "73 
inio of.31'>-322 

AUCTION*, aalc b^, m eiccution, 977-l0<4 
AUTHOUrTP of eaie law (American), 12 
(Eocltfh) 12, 13 
(InduD), 9, 10 

of reasons piren by .lodge, f t 
aiipcnor Courts, li 
to aiio for richt held in common. 13C 
AUTOXO^IY of caste, 85, SCa 
AN FRMEST (loconsiateot) in defence, «30 

of performance of eoadition present, <!C2 
on which no issue frsmcil, tasen to be admitted, 81.5 
AWARD, andatay of CTceution, W3 

aUegatioa in plaint to set aside, 701 
in arbitration, 14G5 
of costs, 207«2I8, and *« Costs 
mesne promts, £11 
remitted by Court, MG7 
setting aside, 1407 

subsisting judgment and re.fju4>tala, 145 


RALANCC due on mortgage, recovery of, llfT 
of purchase money unpaid, 1000 
IIALUTR, right to, and interest lo immorcablc propertv, Kit 


limitation, ^ee LonrariON 
fM P'ik/ciij, 95-99 , and ere Jj-s pEMiENS 
Tti ]udi</ila, gO-150 , and *ft Res JtfMcsTt 
for jointneSs, £83 

of review by admission of apecnl appeal 4IB 
to further suit (Sect 13], iPO 
txpre^t, r>4, 80 

by Cnmiaa] Procedure Ctele, 30 
Nrunicipal Acts, 87 
Pevenuo Acts 3B 
of a provisional c hsracter, 88 
imp/ird, 83-97 

award of casta, 79 
exceptions, 89 
instances, 89, 90 
public policy or moralifs, 83 
provwiurts of Statutes, Hj 
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BENAMI, decree on purchase made, 25C 

fraudulent purchase by decree holder 1016 
purchase at sale, 325 

I>y<l6cieoholder,aftcrpemii8sjonrcfu»ed,setasid(' 990 

transaction See UnirAsriDAit ' 

BENAMIDAR, alienation by, 517it 

and certified purchase at execution sab, 322 32G 
resQudicata, 124, 12{» 
party to suit, 616-518 
as transferee of decree, 910 
corenanting for quiet enjopnent, 
debtor and heirs, 274 
decree against, binds beneficial owner, 121 
obtained by, 125 
defendant and joinder, 620 
mortgagee, suit by, 516n 
party and sale set aside as against owner, 1009 
suing as trustee, 61Gn 
refusal to reeogtuze as transferee, 910 
suit by, and addition of owner, 664 
to enforce a bond, 663 

. ,c.j 


BOJIBAY, Mamlatdar’s Courts in, and Code, 20 
suit lit, whea CroreiQRrcnt purty, 153 
BOND instalment, sci eral defaults and cause of action, 593 

.. - t.. PQ4 


BRAHMINS, trust for benefit of all enforced by two, 536 

BREACH of public trust, suits for, 356, 367-376 
alright and cause of action 519 

BRITJ * • . 


JUJILDING, dehrery of pos'fession of. 031 
not lucntioned in decree, 332 
BURDEN or PROOF and allegation jnplesd«og. 6C3 
forum of defendant, 174 

os to assets, 283 . ,, 

in complaint of dwposaession {O XX- r lOOJ, J04« 
claim to attached property, 909, 974 
execution against legal reprcscntatiie, 2S4 
set off, 738, 742 

sottmg aside ct parte decree, 767 
suit for mesne proS^i, 876 , __ 

on defendant to prove causes of action Mientieai.oiv 
plaintiff to pro^ a that right of action not barred, v2 » 

BUSINESS. carry ing on fi’ceC^rnaiNO o’* JJesjaMt 
jn« nningof word, ISO 


CAI.CULV110N of costs. 216 

of mesne pro/ifs, 873-870 ^ 

security in appeal to flio I’niy * ‘*® 


C \N'( I rJ. \TION i.f contract and place i f aumjs. 


nil 



IN*i>EX. 


Io93 


CAPACITJES, p^nnaiuin: ja Jjffrrrnt, W 

C OPACITY, di«tmcl. no estoppel, 1^6 
pf partte^ *nJ pUiBt. C."j 

jurly to fuit and In 1*9 

rtt jtiJifali, 135 
C^r.UYlKG OX BlslKESS.ms 
•rent, GU.CtS 
athl act Ok) miidrnce, 17o 
corporation, 1*3, 1'O 
j^naanencr, ISl 

at i«evt'ral placei bj diSrrcni agent*. ISl 
by delendaat and place otaainp, ITd, l*>y-ls* 

Cc’rrrntnent and inrivlict ion, 314 a 
aptain of ibtp tradioj; to f>orl, s7a 
foTtswr, tlircogb asreot, 1 J4 
racaninj of tenn, IVJ, IIIS 
prrsonallr, ISl 
tfunngh aj'^at, 1T4 
C\SE, Rcaams of, in rcrtoioo, tlAi 
Uir, aaihoritr of, 9-13 

interpretation ol jad^ment «o, 12 
CASTE, autonomy of, S5, €Aa 

jouulct ol MTcxal meToben, 5iQ« 

<}ue*tiQra, &5, boa 

and i6‘erfercDc«t by Court, S5 
toit bjMTeral Ts*mbcr« of for naladnuttKtratioii. 520 
1?* enfceT«o»nt of ri?bt reUtioj to, 95 
reatoration to, 85 
vbcB Bot eofiSacd to Qisdtu, SCa 

CAUSE OF ACTIOX, accrual of, tnatutforrefuad of as‘eU,3S0 
a0»^ttoa vtucb u of the e*a«neo t>U 005 
alCoruatire, CT2 
and accrual of damage, 580a 

abcuattoQ of famdr p'oporty by vuloera, <V)0a 
GombuaUou of de{eudauA*.V^'a 
coosolidation. 627 
* cofitl&xutv: contract. St't 
tOTtj, 59i 
contract, IS" 

for •♦mee, 534 
damagtn claimed, 535, S95» 
diScrent torta, 5''3 
distinct acta of ouster, 5a3, 5*M, 5‘X»a 
ffain'» of euit, 573-CZh 

and contract, 593-5‘'i> 
jurisdiction. 5SO-5S2 
mortsajre. 695-53S 
peaVAne^ 
totb., ,t«s-6W 

ex^tenco of in jewr euit presupixiseil, 5TS 
* ivlentity of, S'S. 5Si 

joinder of, 6Cti-t»2^ ; and are Aoimiuk 
joinder, in *nit for miTOorrable pmperty, 721 
karc to sue, ICO* 


j,i»co of sums. 172. 'l\J-lN7 

plaintiff r*K« ui> 

ijuasiei'ntract. IvT 

cvttt suit, 5*»ti* 

rt«j«(fu'nii, U'2 

»al< cittUi»ati',alO<i 

•'skiue matter,” .'127, tv*s, w»T, at7« 
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CAUSE OF ACriON—fontmwi 

and Sect 17 163 

Separate covenants C94, 594« 
rightB, 687 
«cries of acta, 690 
several statements in Ubcl, 690 
fiulijcct matt», 70 

suit by members of foncai against larnavan, C09rt 
roveratonera, C09» 
symbolical possession, 242ii 
torts, 183 


distinguished from subject matter, 621 
how alleged m pUmt 682-702 
identity of, 5S3 

and relief, 583, 686* 

rulo only ogftiast splitting, 624 

"of « n" r.t m e" t K<>S Ww 


not aceruiQZ vitbm local limiu, 


running aceonnt 597 
(Sect Jo). 182-1 SO 

separate sc'siast scpiralc dtfeudsnt, 5S7»i 
suit separate as regards, 72a 
Hplittiiig 57C, 775» 
test of identity of, J2I 

to )>e stated in notice under beet 80 346 

unity of, 5S9 

wages, 5 Jj , 

.*’ / trials 624 <20 

a!fe«/errir»Uime onarr"* 


G vvr \,TOr.S nsssiUng whole will, »nd res ^ 

. ' isS'l 


IS 


nif n>" 
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CKRTIFIC.\TK— fOBJinHfd 

tjf lulr*, question what proitortirs }m.« 9 umlt^r, 40Sn 
rcfu'ftl to «mcnr}, 205n 
asti'faelion, 802, 603», R9I 
iinilcr Suerrs<iion Ctrlifioafo Act, TOdtt, 710 
OFSS, anita tor rccortry of, and 134 

CirAKGR in law, and rtJ jKdirnta, 110, llO# 

Cir IRACri’R of nuit, cliangc of, and amendment of {dcoihng, OW-rot 
CHARRK for pHiotiff a costs in interpleader, 1173 
on property* outside jurtsdiciion, IC9n 
CJI AnjTABLE t rust. 35(1-376 
Cn \R1TIES, jurisdiction o\cr, 358, 358n 
CilART£R(aausc ]2}. and caa<c of action, 183, 163 
and impruonment for contempt, I6n 
jurisdiction of Ifigh Courts, tOI 
C/fARTRREDIfigli Courts (O XMX.). I3S3 
CHirr (Railmc) and and, 3J<l-353 

bi or n/ainst minor, etc , i 1 18 
rursonal prmlcgc, 3 »« 

CilOlCKof Forum, m 

CHOI \ Xagporo Ijindlord and T« iianojr Act, 32, 29 

Pfoecdoro Act, and savins elausp, 0() 
greond opprai, C<» 

CHUKCHU AROEKS acul amt on Ldialf. 363n 
CIVIL COURT, and definition of deerre, 42 

ClUL NAlURF.riglitsof a,8l 

suits of ft. meaning of term , » '> at, h”, 

( r,4IM, ftdrcrao ami joinder, Vdt 
alternatiie, (iSl 
based on flltomativo litji ■>, 701 
definid, 60J 


under ftnuiucr, u<» 

unwarrantable addition to, and jurmlictinn, 82, 83 
wIioIl must Iv included in suit, 775 
CLII S r, and aulliority of pleader, 63I» 
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CAUSE OF ACTION— cenfmued 

aad Sect 17 168 

separate covenant**, 5W, 594n 
rights, BST 
“cries of acts, J590 
several statements in libel, 690 
subject matter, 70 

suit by members ol farvad against ioriuit’fln, G09n 
reversioners, COOa 
Bjmbolical pcesessJoJi, 242» 
torts, 185 


tlistinguished from subject matter, 621 
how alleged m plaint, C82-702 
identity of, 6S3 

and relief, 687, 686* 
rule onlj against splitting, 624 
inf lusion of in suit, 583, 683b 


St psrate assinst scjiarale <!< Icwimt, .>*iin 
suit separate as regawls f.2S 
splitting 'i"'), 675» 
test of identity of, 121 
to be stated in notice under Sect 8*1 34i 
unity of 589 
wages, 59 j 

when Court may order separate trials C24 C.O 

obj^cction Uiafcnonc is disclosed can bo taken for first lime on 
where arwingineuit for Jegse^, J89« 

C VVr \TOUS assailing whole will, and resjK«fice/e, 160 



!KDFX. 


1C96 


( rniiFic \TB— 

of mJ , quc^ljon what projwrfiM p»-'» niwW •I05n 
refusal to arncrul, -*\5n 
aati»faclion. S02, pnSn, Pot 
unlor Fuecos^ion Oertificato Art» "O**", lift 
frSS, auita for recovery of, and rnyifdirtita, 134 
CH WOK inlaw, and rra judiroM, 110, llOn 

t II \n \CTFP. of auit, cliange of, and amendment of plinlinc rift-roi 

CII \ROK for pUmtifI a coati m Intcrpleailer, 1 1“3 
on property outaide jurisdiction, 150a 
CII iniTARLK trust, 350-370 


CII \UITIKS, jurisdiction over, 35S, 358n 

CHAP.TKJ, (Clause 12), and cause of actron, IRi, )(t3 
and imprixonmcnt for contempt, 10a 
jurisdiction of High Courts, 101 
ClIAtlTERFD High Court* (0 XIAX.). 1332 
CHlFr (Riiline) and aoit, 310-353 

b\ or Against minor, etc , 1 1 43 
p< rsona? pri\ ilege, 352 
CHOICE of Forum, m 

CHOTA ^agporo Landlord an 1 Ttna»crAct,22,2f> 

Procedure Act . and »avmg clause. CO 
second appeal, CO 

CHUilCHW AHDFAS and suit on behalf, 3C3n 


CIVIL COURT, and deflnilion of decree, 42 

CI\IL NATURF rights of a, fit 

suits of a, meaning of term, fi. 8t, K5 
CL MM, adverse an I joinder, 500 
alternative, 1 31 
based on alternative tit1< s, 70 1 
defined, fOl 


nature, not amount, determines jurisdiction. 31 
Tclmquishmcat or omission of part of, &73-C02 
splitting, 575 

statement of (Englishl and " plaint,” 200 
under another, 07a 

unwarrantable addition to, and jurisdietion, 82, 83 
vrliolc must be included in suit 07S 
CLIFNT, and authority of pleader, C31a 


judicial discretion, 30 

junsdietion to imprison for confem| t, ITii 

Madras Pent JleroveryAcf,3I) 

MamUt lar's Courts, 20 
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CODE— -contintiet? 

and iwcuniaryjurSsdjctjoii, ^ 

proceedings ill Eerennc Coaris, 5"-5!> 
provisiona of Hent Aeia, 57, 28 
Revenue Courts, 27, 2S, 2Sn, 61, C2 
eaviBM of special Jaws and proeedare. d9 
Small Cause Courts, 62-64 
aubotdination oJf Courts, 5J) 
chief feature of, 2, 3 
date of comuig loto force, 31 
deijaiiions la, 32-35 
extent of operatioa, 31 

howJarsppbcshJa to taaiamcntaeraad/ntc/itst^ lurischctian, SJ 

lohcreRt powers apart from. 1G~20 

jurisdiction la esses not adeoted by, 2J 

meaning of Bntub India in. 31, 32 

method of oowt^ction of, 3 , 4 

not exbsastivc, 1 4, 20 

preaiaWe tr, I 

jwovjsions coaSirSii^ jwtb JVobaleoftd Admowtratwaiict, 25 

repeal bf. 2 

Scaeduled Datncf, 32 

short title of, 3i 

title of, i 

to what Courts i& applies, 32 
ettrnt biooing, J6 
« czbausiiTC, 15 

CO DEPENDAmS audfMjKdccato, 128. 129 

impcopetly joined taking part m defence, 55S 
watching appeal, refused costs, 212 
when discovery or inspection obtained against, 765 
issue between auowable, SIS 
COGNIZANCE, sad appeal, 416-122 
and einl nstura of suit. 85 

place of aumg (Soct. 15) ]66-15k 
l>ar^, 88-35, aadAvlJas 
of OWJBO, J54 


tOT>I.ECIl0N of toesne profit*, 874 

COLLPCIXIU, and cscoutioa ngunst immore.*b3e projierty, 327, 331 
party to suit, 255, 250n 
suits in iloltissd (public cbaritio*), 3C5a 
transfer of o decree for rent to Civil Court, -3 
duty of. in partition, 2^ 
cst&to in rent roll of. 905 m 

eiecutwn of decfw by (T5ird Schedule}, 1475*1 181 
transferred iJccreo by, 936 
oitroct from repster of, m altacnroent, 905 
juriadictiDB of, 29 
suits to nhicli same ft party, 168i» 

( OLLDSrOK fts affict ing judgrnent, 67n, SS, 150 
and interpleader, 1174 

CO^iniNATJOX and jomdi r. Cl), Clin 
misjoinder, 600* 

i>f defi ndaots and cause of action, 690ft 


‘ COMNUTIDING OfcT{CBR”»Uhftpd, IKt« 

I IIMMKSION Agent, rii, I against, whew eanw of Ration ail'll, I'’"* 

and appJiealiwv for leftio to sue M pftupcr, • 1 
wiTr^tieftlion bi, I095-)095 
I'liied by foreign Court, 312 

t*> rianiiiH or niljiwt ac«>u»tH,3U ,.,„v )'« 

f«'reon oIrfttd.,ewmpt iroiu j«iy‘miiai . 

uilreM, ,112. See FxaMtvATtrtT jn 
to Inakra iv.itttfkn’,.M), St* VxrttnO't 
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150 


COM'H^’SIOM' U to tftUf (u<( unt« <i»it br 

CO5IMJSSI0NS(O XX>J) JOSS-IIR? 

COMPWIKS jontdtwl? tra<lm? infonti^ c uiatr> I J> ' ii m<i v 
COMr VVION of jiArty or of plcwlpr rstinuct^tion f 
OGiU' \I11S0N of plaint- mih ;ui]gn>o>)l anj rra jHiiaiUi I tlin 
COMPKSSVTIOX aU<;mat)>o pr»}cr for %al w of go h 1 <i IOC sf* 

/orobfiiiniflg«rr«l, fte fS<^* 9») 

trMpa'5 to property »n piamtifi a potM^ion 16** 

WTong to jmmovtablc property aadpliu of emiig )f» 
person or moTcobK-o 171 17Ji 
WTonfttulseiznreof rftltJe bui* for S9 
I ?a»ntiff entilletf to po«es9ioo »n«f, *>31 
MuiCa and tliSercnt jamdietion.^ 170 
CXt'fl'fTf SCf and forttgn ju lament |0y Ms 
Audfriyuifirota 

unnrtainty of local lint>l4 I~y 
ho« ilrtermincd 76 bO 

tnreajtKfirobi >6 
meaning of, m Sect IS 157 
of Rt<«utton Court, 2 tj, >61 « 

loreign Court incoumptHina* to JOl 
nil wUat Jt tiepencL, IS7 
under Act X of IS'7 13^ 

COMn-TT^NTiuriadietion, nlieii Court said to U of 6*1 
mcAntiig nf t-rm ax regorijs )urudictit>ii 66a 
CO'iPROSnSb, *<l Utwn to drerro of clau-ce not containetl lo, 1 iGa 
ftfiecting ifiU 25 
appeal sritlidrairu Under. 116 
<u KgariLi a «iU wljeuunUo-fuluuUr Code i5 
by Hindu kntak. 216 
pleader 031n 

decree aesinst nuflor asd rerxew I trj 
tn acccrdanco vith ifCn 
m adjuitaicot of suit 1073 
rcf ersestatiro amt, CIO 

8ui* by Of against aunnr, 1110, 1(41 
induced by fraud.^SOn 896 
ludgmcnt in terms of S5o 
in\jst bo treated as new contract. J077 
of docffc by agreczaent, offott of, 2J4 
trial of question, 2D3n 
witbdrawing claiia, and juiisdictiun, 16b 
tONGISP iUtciaetit and plaint, 712,713 

CONCZ-USIlHVESSiofaffidaiitofilocunjt'Bl#. on what {wints, tOi, Tp{ 
foreign jodgroent.JlS, H9 
COSCCBntJfT judgments on fact, 441~i*l 
jjaisdiction sndrejjudieato 136,137 
ti« pendent, 96 

of Smalt Cause and Sfuimf • CuurU ui SladtA.-* 1 31 
CONOmOX PRECb GEVC u\ plvading 661, 6W 
defined, COS 

when aecrtaent of perforraaneo of imj lied, 6f.J 
CONDmOVVLallacbjacnt, 1166,1168 
CO’^PITIONS of applicability of O II r 2 3'6 

imposed on right to appeal to tire Frm Council. 4 *» 
m stay of fsecutlon, lafiitigementof 922 
onter not/al/iUing and ccrSiSriaSr of Stae^ 4f7n 
(ONUliGTof pMtv anlcwU.213 
5*6 
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IXDKX. 


CONDUCIXXG th« feslf, xai'sjuan' oI term, JOIS 

COXt ESSIOX aad avoziiaotc la •Itfttic* 730 
of }utlgraonl by (J^fctnlaQt, 823 

CONFiXIXG B?u{,or4f»*f, C26 

LOXPLICl bct««.jj CwIoazJd F/tiLatc Act 27 
of ojdcficc ui appeal, 1312 ' 

COXPUC1ING eases, Jl, 13 

tlicwiona atnl rtsjv4K<iia, 1 II 

CON JUG \L rifGHT?J,suit fotr mfituliun of, awl caa c olaition, 

CONSEM" anJ a/bbOon as next fncad, W5 

plaiotiffof n-'xt fnenJ, ZC' 
and contoiiditUQn m appeal to the Privy Gaanc3 , 1332 
departure from practice, C9n 
inherent incompeteftey of Court, 3^1 
/nrMdietioi^ C5-70. Clfrt, li2 
nattiTe of decree, C0» 

arbitrator appaintcd against and iU« g#J»tj,473, Ui>j> 
decree and ajjpea!, 337 

doctrine of pcnaltns, 205« 
by, against minocwithoQt iraec, 1143 
and dismusal cf euit, IfCa 
tlavuc IQ, not contained mcomproini'C, Iffn. 
no appeal (rota, 381,3*7 
procedorc for actlin j wide, 387 
Jiid^c made arbtUr b>, 68 
judgment b) U3. IfO 

and citopiKl, 143 
n til not bo m vmtiog, 663 
of minor’K guardian wltIlOut«ane(lon,2^7a 
parti 8, and IVobale, 2S 
order, jurudicfiou to set aaidc. 146 
to (lucontcaoaaco ol actioo, 
order (after deerw). for paymeaf byjarfoJnj'.riU, M-U 
tutta cf Oorernor Geocral, 76» 

Gorrroor of Jtlad/as, 76 
Bombay, 760 


CONSOLIDATION of euits, 17, 027 
of suits tA Admiralty, 24 

apptaltotJic PtieyOiuiiiif, ISfJ, 1337 
after, C28 

application of rofe, 627 
by consent, 627 

SI boai mdet obtain'd, 627 


tUNbl’lUACV ftiiij joindcr,636n 

I UNSlltUCTlOX, aids 

an I catUcf dccwi'ins. 3, V, Vi 
intcntionof /cgislstfon, I, V 
laognaga of let, 3, 3 
[vertovi aialc of Ja», 3 
statute po”if, J3» 
ill icihnfi al *enw, 1 1 

t f a coiwobdatiog Atl, 3 , 

a docureenl mi dies qaeatlonol fact and of •I*', *“* ,• < ' 
fiarc dcAial of contract tn pleading, 6 W 
decree as to refief 6} ortfcw, fSf 
definstjon of pleader, 67,68 

i-cuctim nts affecting foreafnttoB, 86 

'fornwI/’/ft beef 2, .38 _ ^ 

lUitumcnt, 111' owtenf la t»arJs Wti, B •* « 
•rfii,l-mc"a»d“iJi.»Uing '176 
ruh In If M gwrf' iWree , 7» *» 



INDEX. 


luuy 


C0^!5TUUC*1I0^•— fwiiinKfrf 
of Sect 17 .1()7 
Sect 47 .48. 4') 
term “8uif,” I'Jb 
^m11, 274 

co<t« in aust for, 209n 
to bo liberal, 13, 14 


COXSTUUCriVE habitanej, Ibln 
CONIEMIT OF'COUllT andcMl3,2«8 
And exemption from arreat, 491 


nature of order paased on, 46 

none in not filing WTitten statement, 745 

order and appeal, 423n, 428, 428n 

CONTENTIONS of partiea and interpretation of decree, 117« 
ineonswtent, 670, 576n 
CONTENTS of plaint, 200 

• ■ SfMi 


merger of, in decree, 206 
suit aruing oat of, and cause of aclivii I '‘7 
for, and recotcry of dower, I87n 
C0NTit.\CT ACl, and place of suing, 179 

tONTRlBUTlON, decree for. 83S 
(or costs, suit (or, 209n 
liabditT in, S58n 
CONTUAfACY of partj, 770>. 

CONVERSION of several tilings and cause of action, GOJ" 

CONVEY \NCE by registrar in execution, 931« 

CONVICT (life), not civiUv dead, 655n 

CO OWNER with judgment debtor, bidding in execution 9UJ 
CO PL \1NTIFP, dismissal os against one, 6l5n 

COPY of decree and judgment presented with mimoraiiduni of apj cal, 125'1 
drafts, delirery of, in execution, OdO 
etc , sent and filed in transfer for cxiiution, bVS. 899 

COP\ RIGHT, cognizance of suit for damagra, 157 
suit for infringement of, 171n 


CO hHAlirU, suit against, I3( a 
CO 'sltAUrUS suit* bj, and JoituUr, 6 I>Im 
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JKDliX. 


CONDUCIING the eale, lachnmg ol too, JO JO 

CONFESSION ami avwtlaaccia 770 

of judgment by defendant, 823 ' 

Confining suit, order, 626 

CONriilCT between Ootk and Probate Act “'5 
of evidence m appeal, 1312 

CONrUCTlNG oasica, 11, 13 

decisions and rtajv^uofa, 14 ? 

OONJ 0 G 1 I, BiOHTS,so,lloti»sWMM„<,(,„„(,tj;;^eof.aB„,lsr« 

CGNSENT and addition as ne*t fnead, 5^3 

plamtiff ornextfneud,6C7 
and consolidation in appeal to tbe Pury Conned 133 ^ 
departure from practice, 69» ^ ' 

inliercst tneorapetepey of Court 3S4 

^ytr, S^ai, i-is 
nature of decree, 69 a 

arbitrator apporatcil against and ilWaJit y, 475 , 4 'b» 
decree and appeal, 387 ^ 

doctrino of penalties, 2 () 5 a 
bj. against minor iritliout l^arc, Jf 4 d 
and cLsmiikSal of auit 146n 
clause in, not contained m cumpremt i Uba 
no sjipcal from, 381, 387 
proccduioforscttug aside, 3 $, 

Judge made arbiter by. dS 
judgment b\ 145, 116 

and estoppel, 145 
need not bo in urriting, 568 
ol umot's guardian without sanction itSn 
parties, and Probate, 35 
oriicr, jurudietiou to act aside, 11 b 
to (liscuntjnuttocoo/ action, J46a 

order {after decrco) for payment by instilnienU, tO'J 
auits of Governor General, 7Cn 
Ooreroor of Madras, "6 
Bombay, 76« 

consolidation of e»its, 17, 627 
of auils in Admiralty, 24 

appeal to the JPrivy Cou«e,i 1343, i33J 
after, 638 

application of rule, C 2 T 
by consent, 637 

irhom order obtaintiJ, 437 

CONSi’lBACy aiiil joinder, 

t ONSi'KUO'I JON, aids to, 4-b 

and earlier decuibBS, 3, d, 10 
intention of ligwlatnm, 4, 9 
language of ^cl, 3, 9 
previous ftato of law, 3 
etatuto pan ptisiu, IJa 
HI tcchnUnl sense, 11 
(d a cofuiolidafifie Att, 3 

it Uycunicnt latol'M question of laet ami of I vw, 4Hl ,JJ > 

bare dental of contract in pleading, bW 

decree aa to relief by ordew, 151 

dclmilinn of pleader, 67, 68 

iMuwtmenta ai:roetingjwfcMlicfion, 8 r. 

‘#oriiiftl,'‘in Sect 3 3B 
jud^mtnl, i?ict>n«<tent In iwrli 8«nl, gji n 
‘reniil-nco ” ifctid ‘‘daiHing ’ I 
rule in setting dw"*' «bt> 



INDEX. 


C0NS.TUUCT10.\-fon/ini/erf 
of beet 17 107 
Seel 47 48, 4J 
term "suit,’ 100 
uill, 274 


co'iti m suit for, 209n 
to be liberal, 13, 14 


CONbTKUCmEliabitaiiej, 181n 


COVlbMPT OF COUUT and costs, «08 
and cximptiuii from arrest, 49) 


nature of order passed on, 4G 

none m not films srrittcn statement, 745 

order and appeal 423n, 428, 428 r 

COVrEN*TIONS of parties and interpretation of decree 1 ]7» 
inconsMtent, 676, O'Cn 

CONTEXTS of plaint, 200 

CONTH 4Crr and cause of action, 187-189 59i-50( 
bare denial of eamo in i leading bCi 
breach of part of, witbm iun.-idiction, 1^ 


merger of, in decree, 200 
suit aruing out of and cause of action 187 
for and recovery of dower, 187« 

COSlK\Cr ACl, and place of suing I'd 

tOMRlUUTIOV decree for, 808 
for costs, suit for, 2U0n 
liabditv in 85Sn 
CO\TU3UCY of patty, 770n 

( OWERSION of several things aud cause of action SJJn 
COV\’E\ANCE by registrar in execution 931 « 

COW ICT (life) not ciTilIv dead, 655>i 

CO OWNLR with ]u Igment debtor bidding lu czccutiou a il Jdd 
CO PLAINTIFF dismissal as against one 6I5R 

COPY of decree and judgment presented stith Diiiuoranduni < f upjical, ] 
drafts delivery of in execution 930 
etc , sent and tiled m transfir for exeiutioii 8d8 839 

COPYRIGHT, cognizance of suit lor damages 157 
suit for infringement of, 17In 


suits against, and joinder 5C4a 

by or against (0 XXIX) 1110-1112 
where deemed to carry on business 1"3 

CO SILARER, suit against, ISGn 
tOSHARFRS suits )>, and jointer 6M" 



ICOO 


IM>EX. 


COST?, Aii\ otatc GcEertlsatiswitliirUtw3/tr,5C5» 
aotl apj>ealablft Taittt, iiSJ 
conduct ot partr, 213 
dctrtt, 

in p'r^mption SS5, 
omnit jn payment o! pw^mpticn rr«cr, 
e'cction on tcmjoindrr, G»4i» 
estate or fund ndimaiKtcred, 20n» 
gnanlsawiup iaweedinff',210 
interpleader, ilT4 

jaatter, 213 

legal represeotatiTP, 2ti9 
malnzooiual caB#e<, 210 
nu. fonduet cS |daint>ff, 213» 
nominal dac3*ce«, 21 f, 21 1 m 
O fisejal Av'-jgwe, 2^ 
personal liabililyoljudgiurntdiLtcir, 2 <'n 
« aoftg»gor,2d'>H 
pVa of n-an1 of jun^ctMO, 70 m 
pleader a fee-. 215. 2!5n 
misUace to consolidation, 627 b 
sttit m tiToac Court, I5C» 

appeal Court mtcrfcnc^ mli eiwcte of dsewtwn as Jo, 21S 
a*l<j,2l7,31S 
appOTljotunccC of, 210 
arbitrariJr awarded, 215 m 
ftttorn-r «ad client, 209« 

A»ard of, br Conrt wjtScwf ]an«diet*on, 2t>7 

cAlcDltltoa of, 215 

charye for, and in'erplearter, 1173 

decree as to and appcaltoOic I^iTyCooneiJ, 

dcpo*«l of, in appeal b\ party rfuemiin;, O'* t» 

(II crUod of Coart, 21v) 

oatiaute of m appeal to t' e Priry CourKil, 135“ 
cs-eentwa for, 210 
foliowma (he cre nt, J 1 1 
m fttuendment of ploadirg*, CS>.» 

after chinffT of cl.tr*c*er r* rUit, f"! 

arbilratwn. 140" 
coosfreetioa of wilL, 2 P*»m 
cnminal p*ocmI>n?% S9 

liow moreiaJ I , 
frtodclent TalustioQ of amt, ^3 
iiaTtncat into Court, lO^i 
rr}eRj\fr, 1351, 1352 
•sct'inn a'ld" dcciw, cr parit, "M 
auit rcUt’ng to puMic trust, S75 
withdrawal of appeal, 1274 
fflte'r*! OH, 217 

no eepsratc gait for koott/t « f, W 
not awarded and 2Hv 21f»M 

following the ewnt, 207 
objeetioR aa to 216 
of juljonmiaent, S3T 

\diniTii»tralor Ceurr*', 2y*>it 


appral. 1320 , 

to Ibc rrirrCoBreU, I3«s J-** . . 

ei'!nint»si n toejMiBjno pefsonrfrani eifwnt fro « 1 51 

talerTjJenec, 11P3 


dUrndar* who HftrwlkonJ, 657 

ljT»h autnicoin to«itrw«« after aetting aside wpcree, « «,» 
furtVt particulva orttatement inpV*»liH?. 
jHierrogitcnes. 7S2 


Irtal frprMer\Utjrr,2p‘’M 
ro''rt;ri'we unl'^tjueol tinfe«ner tlC> 
per*onn 'd- iMriy without eoj*‘eBt.?!i'» 
MT* uric r>* }e party, 161 m, 21) •« 
pi>}4ir»J> ’H of proilamati^B, **0 
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COSTS— eon/iBt/<rf. 

of rejected apjibr'tttion for leaTo to apjcal, 46Sa 
remand, J3J1 
scrvtce, 13^, 1381 
successful defendant, SOOa 
IransUtiOQ jn appeal to the PriT) Cuubcil, 800» 
trustee, 209n 

uasuceessful co phmtiff, C31 
witness m Mag^trato’a ^urt and juiitala, 155 
omission to award, 203 


separato, 214. SIS 
set off, ID, 216, S17, 855 

against mortgago mouey, 210n 
solicitor 8 lioa for, SiOn 


COUNSEL, witness appearing by, costa of, 210 5<e PteaDsb 
COUNTERCLAIU, not a wparato actios /or purpoaea of execution, lf25n 
omitted from Schedule, and why, 488 
scandalous, ISo 
COURP, act of, 30 

and conduct of suit, S70 


District, and execution of decree, 1477 
ileOnition in Endence Act, SI 


pendency of appeal m, 15I» 
suit in, 05 

how juriedution dcriSTd, 07 
(0 be guided, II 
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INDUX. 


OOUlH—^aiinuec^ 


1 j i. .1^ u ixig oil pa, i.,eo iieioic 11, m»/, 6o7ft 
^ stay, 190, lain 


suit in wrong, and costs, JSfin * 
transfer of business, 607 
when said to be of competent jurisdiclioii CG 
COURTS, relationship of, 12 
suborduxation of, 61, 69 

COURT FEES Act, decision under, 39 

not adecicc, 43a 
and application for review, 1305 
eUitn for uiterest, 201 
joinder of claim for ineano piofib. b23n 
presentation of appeal, 12C0 
leturu of plamt, 714 
suit as pauper, 1163, 1159 
Valuation Act and pecuniary jurudivlion, 157 
\aluatioa of suit, 80 


COVENANT and wgatrai convoying in eioculwn, JJO 
Beporato, and cause of action, 694, 59 In 
when separate CQatra<.te, and cause of action, 591a 

CilEUIBILITY of witnesses, and appeal, 1312 

CItEDirOR, and Administration suit, 882 

attaching goods not belonging to debtor, 37t« 

CRIME, local cognizance of, 161 

suit for enforcement of punishment of, l5i 

CRIMINAL case right cf appeal to the Privy C-ountd, 436;* 
depositions Ui, 818n 

costs in, 89, 89/1 ^ ^ 

Court, decision of, and resyudicala, fOe, Kto* 
evidence m, and >n Civil Court, 105 
Ending in, and na judteah, US 

(il, ICO 


CROSS APPEAL, 39l« 

CRObb CLAIM, in execution of decree, IKid 
and Bct off, 7J8 

CROSS UI CRELS, execution «f, 0I4-9ib 

CROSS OB.TEC’IJOKS ami spikbI from original decree, I2f*0, 12S9-L 

CROSS bUlT, ami rtiju'Iieala innirpeal, 139 
slay of, ltl]n 

CURE of tccliiiKttlity, 307 
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OUblOM ttuJ ii^-cnn>tioii, 8bl 


P \^(AGb, accrual of, aud cause of action, SSOa 
and cause of action, C02 
special u hero none In public nuisance, 3S5, J3Q 
to land, claim for, lOS, ICC 
1) V3I\GES, amount of, when question of fact, 410 
and frame of amt, 637-295 
injunction, 10S2 


fur appeal contrary to agreement, 3S8 a 
for ivrongful arrest, ivhen amt for, 0*5 
m inabcious prosecution, C90 
question of, 5)73a 


PAilDUPAT, rule of. 205n, 20C. 20C« 
DATs and interest ordered in decree, 2tM 


and of amendment, an 1 limitation b^On, 8CJ 


DEATH of decree bolder, S90 

of defendant and jurisdiction 185 

judgment debtor before satisfaction, >71-278 
partner 1120 

party (0 XXII ) 1040-105J 

after institution of auit, 78 
and enforcement of decree, 279 28J 
Icesbsuit, 126n 


sale un ter scjuirato d cm s for tmlalments of, d$2R 

secured by morlpag« of jiuiiiovraUo propertT, and atUebment, 0o7 

within rueomnst < f Iratishr of Proiarty 4ct ani decree, 909 
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index. 


DEBVT^VR, objection tbftt property, SSSn 

jj-pm^iTaxT »_ 1 ^, j , t „ 


DECLAIIATION of validity of assignmejit of decree, sojt for, 9J 1 

DECREE, a^inst person not sanunosetl, 637 
ambiguity in, U7n, 85d 
amendment of, 8WMM 
and cost?, Sfi5, 859 


payment by inatatoieuu, oua-^iu 
rejection of appeal, 47, 4S 
pUmt, 4(W7 

appellate, appeal from (0 Xtif K I3.JJ 
assignment of In equity, 908» 
ti^ht under, 60 

at variauco witU judgment, il7» 
tertificd copies of, 880 
coiTiincnt on deflaUwn, 3$-C0 
f-oiwcnt, no appeal from, SS7 
Uoiv set aside, 3S7 
contents of, 833-830 
date of, 8GS, 800 

declaratory, giving consequential nKf. 31 in 
deemed valid tiU reversal or tupersesown, 01 
dedned, S'.’, 33 

generally, ^35-^, 444, 415 


urfwrir, *00, <ow 

following judgment, 3C1 

formabty in JO, 3b« 

lor Aobver-* of iw.'e*VAt>y«i»jvit>, 8b7 

coHfiuli of 


807 


" for money ” defined, JJ7 _ ^ 

for possession and Uiesne profit"*, 87(H8S- 
Yv.nn^'OFv of loitnoTcablc Property, SOU 


and ns}ud,cala, lOJ 

joint, foregoing tigbt to execute, h 0 :.a 
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BECI’KE— <on/»nwd. 

meaning of, h a quoation rrUting to execution. 243 
not neconling to law, when Lmdiog, 33 
eCcet of, 35 

of the Pricy Council, 1343 

practice willt respect to tame, 1343, 1344 
on default, and Sect 2.. 30 

merits and procesaual order, 42 
(0^ XX), 855-880^ 


for partition, 1100 


silent os to interest on costs, 217 
subsistence of, SlOn 
test whetber final. 444 
transfer of part of, 003n 
right nader, GO 


decree on, and Sect 2 30 


tender after, 884n 


expenses of witness, 828 
pre-emption amt, 6S3, SS4 
presenting written statement, 740 
production of endeneo, SJt 
order for dismissal for, not a decree, 33 

DEFAULTS, several, in payment of instalments, and cause of action, CM 

DEFECT, general power to amend, 609 

in plaint os to signature or renflcntion, C68 n 
proclamation of sale, 07n, 979i* 

DEFECrn’Eatatemeol of reasons by Appcllafo Court, 1110 

DEFFKCE and estoppel In appeal, 415 
ineonitftcnt, 701 

matter speeislly pleaded in. 729. 730 
written sfafeinent of, 727-731, 740 

DFFFND^NT, addition as. of peraou refusing to ]< m as plaint Ifl, V‘». 
Addition of parties claiming under, OOila 
and issue not tendemi, 120 
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INDEX. 


i w>-, uiw jiittce oi suing, ni-179 

residing in another proTincc. and Borrioo of dommon*, 203 

summons to appear and ansircr claim, 203 

who may bo joined aa, 511 

DEFICIENCY o! Court fees, C07 

DEriNITION of act of State, 77 
of actual residence, 175 
attached to the earth, Cl 
British India, 32 
caiTjiog on business, 180 
Code, 32 


holder, 33 
district, 33 
osecution, 219 
final decree, 33, 37 
foreign Court, 33 

judgment, 33 
former suit (Sect II), 99 
Government pleader, 33 

immoreaWe properly. Cl * 

Judge, 33 
judgment, 33 

debtor, 33 

legal representative, 33 
litigation under samo title, 131 
mesne profits, 33 
inorcabla property, 34, fll 
order, 34 

party (in larger legal eeaso), 124 
plaint, 200 
pleader, 34 
preliminary ileeree, 33 
point, 1299 
preactibed, J4 
property, GO, 01 

public officers, 34 ’ 

relief claimed (Sect 11), 123 

iieienuo Court, 01 

rights of a f iTil nature, 77 

nilcii, 35 

saleable interest, 1021 
bchedulcd District, 32 
fltiaro m a rorporalion, 3 » 

^JKn^d, S’* 
trial, 199 

try, 101 

wrong dene, in Sect 19. .171 

DEU'OATION to Colkclor, ui puuer tu e-secute decrees agslnst Jnimof 
127-331 

of escetitJon of proee««, P2l 
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DELIVERY n{ draft of document, 030 

endorsement of negotiablo lastrument, 930 


l>r«ec*iioti, reprcsentatiTc reststms, 260# 
DEMEANOUR of w.tne«^ 81C 

ftivd Repeat, 1311, 1312 
DEPONENT, ntfendsnee of, SM 

JJVOnCIT Ti- — e’ - • 


setting aside sale, lOOl'-lOK) 

Small Cause Courts, 63 
of costs by party amending, 094n 
purchase money, default in, 8S3 

tender after same, RS'n 
n ith agent, and interpleader, 1 133 


DETENTION in eird pnion (Sect 65),2S6-393 

of roiistiog or obstructing debtor, I03o-I03S 
DETERMINATION of attachment, 959 
DKVASTIlAy of idol, and publio trust, 370n 
DEVOLUTION of joint riglils, 1120 

DILIGENCE in col'cction of mesne profits, R74 
meaning of, 873a 

DISALLOTVANCE o! addition, SCGa 

of costs of special appellant, 21 In 
set off, 738» 

DISCHARGE of lojiinction, 1219, 1311 
DISCOVERY— 

affecting documents, 3^S 
afEdsTit in answer, 780 

no exception to l<c taken to same, 787 
time for same, 7'‘S 
of documents, 7^S 



iiKriminatmff iiitem'gatorT, 7 m 
iniiwction of divunients, 7'H 
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INCEX. 


DISCOVEjRY — cotUmued 

in'iufBciency, supererogation, 787 

mterrogatories to Lo submitted to Court, 782 

iireleTanco in discovery, and m cross-examination, di^tinguisbed, 78 J 

leave to interrogate, 77Q / -o . * 

mcanusg oi “ materni,” 784 


order for inspection, 796 

application for same and sOidavit m support, TOO 
requiring answer or farther answers, 787 
party made only for purpose of, 801n 
poviCT to order, 203 
premature, 798 
privilege, 785, 791 


^LUiug asiue anti stnlting ont loterrogviories, 780 
Tcriflcd copies, 798 

what documents must bo included m aOidant, 7D0 
when further affidavit reqmr^, 792 

DISCREPANCY between proclamation ami cerlifieate, 679o 

DISCRETION, judicial, and appeal to the Privy Council, 450 
and attendance of witness, 833, $33 r 
C ode, 30 

interest after date of euit, 204, 207 
decree, 205 


cxcm.se of, 30 

and irregularity, 408 
by Bcceivcr, 1^46 
in equitable eet off, 730 


•’«», 1200 


t,2ll 

nature of, 30 

refusal to exercise, as to adddronal evnlcnoo, 40on 
to rccogmxe assignment of decree, 50 
when exerclso of, liable to roviow or api>e«l, lOS 
DTSMIS'iAL acquiesced In, a bar, 498 

for default, order of, not a decree, 33 
refusing to amvi er Interrogatories, 42 
of appeal and decree. JO 

resjuditnia, 39 

for default of appearance, 12^2 
under 0 XU r 11. .803 

application for eiecntion, 959 » i,_ ii«it 

minor co plaintiff from suit on attaining majority , 1 
nut, 751, 7r2, 751, 758, 700 
npjical from, 189 

rtf 3*idienln, 40n, 110, 117, 141 , , 
niif, didinguUlied from rejection of pIilM, il" 
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DISMISSAL— co«/jnj«d 

of suit, for default in appearance by both partica “52, 751 
pbiatifT, 758 

payment of conrt feca, 751, 75i 
non appearance after odjouromeiit, 839 
in default of seeuritv for coals 10^, 1085 


DISPAUPERING, 1150 

DISPOSAL of suit at first Iiearins (0 XV ), 823-824 
of suit in non appearance after adioummcnt, 838 
OR preLnuoary point and Kmand. 1290 
DISPOSSESSION and delirery in cxecntion, 932 
by decree holder, 1910 
of stranper, 932 

DISQUALIFICATION of Judge by mlereit. fiO, CUa 

and franaferofsuit, J95 105, lOPn 
DISSENT from judgment m appeal, 1318 
DISSOLUTION ot partnership, decrcea in aoit lor, BSC 
DISTRAINT, Bint for recorery of property nnder, 185 
DISTRIBUTION of assete, 331-310 


trarutcr ut siuv, ivo, iua 

appe^, or proceeding, I9J 
preeeatation of puiot, 201 
(in Bombay) and amt irben OoTcmmcot partr, 158 

defined. 33 
Judge, 51 

and additional Judge, 62a 
jorudiction of, 79 
(Scbeduled), 32 

DinSlON COURT, appeal from, W, ’V5 
point not raised before, 55 
DIVORCE— 

Act, Engluh, rules of, 20 
procedure, 20 

proceedings and attachment before judgment, 1100 
DOCUMENTS. admisMon of. SOI 

construction of, (Question of fact an I of law, 401, 416 
decree for execution of 930, 931 
delivery and semco of draft of, 970 
of copy of droit, 030 

iliscOTcry of, 78'5 788 793 ^eeDiscotERV 
impounding of, SO'i 
inspection of, "Ol-T't'l 


relied on in flunt, enlorsmg or annctuig a It^t of. 712 
return of, so? 

apefifiention of, in Special Gw- , 1175 
tran«mi«»ion of, in appeal to flic IVlry Connnl 133S 
DOMH If V of lofnen eorporalK n IB*! 
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DRAET of docwaient op oI eadoraeinciii in osecution, D 30 

t>Utnr, omissiOR of beat of, in jvoclftio&fton of aftaohcienf, 95S 
precJamation h} bpaJ «f, 83 #, JffiM 
DUES for different years nnd identity of relief, 98 

DWELL, di;itin^)shed from reside, 17C 
mcanins of term, 176, 177 
DWELLfN’fl, Rn<t residence, 174, 176 


EASEMENT end claim m alternstire, C9^a 
right to, and eaecatioB sale, 2tSn 

“ CrFECTUAL ecrvice ’* defined, <533 


LdFrTMENT by landiord and party to amt, 501 
Sint changed mto redemption soit, g59n 
for, and resyicdtcoto, 134 

ELECTION and Jornder of plaintilla, 5)1 
by plaintiRa, Cl6n. GI8«, 62l» 
and remand, 129S 

EMBARRASSING matter in p)eAdins% 072 
pleadings, TOSa 

ENDORSEMENT m transfer of negotubfe mrtniirrali and abarf, SO"* 
of husdi and pheo of pay&jcnt, 189a 
negotiable lostrumcnt, 030 

uotrumente or shares aoW by Court, 005 
on copies of admitted entries, 807 

smatoona, and evidence of service, 049, C57 


ENDOWJtENT, foresgo, fanda of, i84 

objection that property hew for, 255 
ENPOBCEIIENI' of forrtgn judgment, 160, 163 

LNQLIS1X AdnifiaUy Court, practice of, 2i 
Coofts, jurisdietton of, 155 
decision, anplicsbijily of roincipJe In, 13 
doctrine of n^judicala, lol 
Rilled and Ordm and Code, 13 
afl to sot oO, 737a 
In divorce, 26 

writ, sernco of, ra Indu, 051 
ENLARGEMENT of Ihno, 606 


ENTRY of judgment nvnfipro t»«f, 857, 019 


EQUITABLE execution, and Eceeirer, 330« 
junsdiction of High Conrt^, 161 
jfl pPTwnffa, 165 
ftet off, 73S, ”39, 73Pa 


- EQUITIES, tranefer of dcerco aahjcct to. 907 

EQUITY {natural), comidcrfttion of, If. ^ 

of rede mption and fear of aecoo'* s«i«, W, J* 

when!lS^£ Ineimitha, 207 


ERROR affecting merits or jufledictwn, 394-397 
ttiwi review, 1360 
restitution, 40^ 

Appeliatc Court only » Court of, 7S 

In cvcrci=e of jurisdiction, 67, 6*» ^ 

finihng oI fjct, Add •rc^nd appeaf, 5 

grant of rphef, 6S» 
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E R R 0 R— f t>« / 1 « u/if 

m order amcndii^ decree, 861 
ordcrt, 420-430 
proe«5uTe, 411 

nnd focond »nfw.»% 


when awartl rwt vitiated by, 1467 
E5 rUIATK o( cxpcn«cs in to the I*tiTy Coined, 1330 
ESTIMATION of inp'ne profit, 872, 873 
ESTOPPEL. 117, 118 

and agreement to bo bound bv o«(lia of others, 144 
decree m *pi*c of findui;;, 118 


AS! to valuation against a defendant. Bln 
binding, tbougU luit lelatca to diCmni property, 1 1 & 
by judgment By conKint, J45 
not taVuifr r>T »’««’« - . 


EVASION in defence, 732, 733 
EVENT, costs following, 211-214 

meaning of term, 21), 212 
not lolloww^, 207 

and reasons, 2)3 

EVIDENCE, additional, in appeal, 1307-13)0 

admitted in wrongly granted reTiew, 1770 

Act, and foreign Judgment «n»»— •"* 



u< oeiie este. and Court of Equity, BID* 
decree by tjnradar, 125« 

mvlo without, 470a 
docuiacnts rclic<l on as, 723, 724 
documentary, production of, S05 
estoppel part of law of, 101 
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DRAFT of document or of endoreemcnt in execution, 030 

DRUM, omission of beat of, in proclftination of attachment, 058 
pTociamation by beat of, D34, 103^ 

DUES for diBerent years anl identity of relief, 03 

DWELL, di'tmguiahed from reside, 176 
meaning of term, 176, 177 
DWELLING, and residence, 174, 175 


EASEMENT and claim m ^tem&tiTe, Cd2n 
right to, and execution s j©, 2 t8n 
“ EFFECTUAL service ” defined, 653 


EJECTMENT by landlord and party to emt, 6Gl 
suit changed into icdemption suit, 850n 
for, and res judicofa, 134 


ELECTION and joinder of phuntlfEs, 611 
by plaintiSs, 616 r, C18b, 624n 
and remand, 1298 


EMBARRASSING matter i 
pleadings, 700n 


I pleadings, 672 


ENDOWJIENT, foreign, funds of, 184 

objection that property held for, 265 
enforcement of foreign judgment, 160, 153 


lioctrme oi resjuutuuu, iui 
Rules and Orders and Code, 13 
as to set ofi, 737/> 
m divorce, 20 

writ, service of, in India, 661 

enlargement of time, 600 

ENTRY of judgment nunc pro tunc, 853, OlO 

— ■*» I 


set off, (Je, tJH, 

EQUITIES, transfer of decree subject to, 907 

EQUITY (natural), consideralion of, 14, 16, 21 

of redemption and bar of secoml suit, uO, 91 
TMjudicaia, J33 

when attachable in Diccutiou, -v' 


ERROR affecting merits or jariadictjon, 394-397 
and review, 1360 
restitution, 403 

Appellate Court only a Court of, 76 
in cxerci'e of jurisdiction, 07, 63 

finding of fiBt, and swml appeal, 3 ' m"" 
grant of relief, C9jt 
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E R R 0 R— r OR f I B « 'rf 

m cuW amending drerp**, ‘^'.1 
order*, 42G-4TII 
proctvlu-r, 4 1 1 


power to atncml, flO't 
when awaril not vitnted by, H67 
ESriAL\TE of ospen*M in appcAl to the fury Council, ISIG 


ESTtMATIOX of tnp«ne profit*, 872, 873 

ESTOrPEL, 117, 118 

And ASrecnirnt to bo bound br OAtbi of otliero, 144 
decree in »pi‘e of finduy:, IIS 
without jurisdiction, 113 
defendant appeabng again«t co defendant, 301 a 
judgment by cQn.«ent, 14S 
rnattcr alleged in written statement, 119 
plea of want of jariidiction, 70 
pnnty, ISln 

M to raluation against a defendant. 8I» 

binding, though luit rclatea to different property, 1 1 0 


evasion In defence, 732, 733 


EVENT, costs following. 211-214 

meamnj of term, 211, 212 
not following, 207 

and reason*, 213 


EVTDENCE, additional, in appeal, I307-I3j0 


on information ami l^lief, 871 
identity of cause of action, 121 
material objects, 811 
pleading, slight Tarianeo between, C80 
test of identity of suits, 119 
by solo certificate, 310n 
clear disregard of, in judgment, 410 
conflict of, and appeal, 1312 
dfe hene Mse, and Court of Equity, 819a 
deereo by iiaradar, 127n 

niailo Without, 470« 
documents relied on as, 723, 724 
documentary, prodnclion of, 8n> 
estoppel port of law of, 101 
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EVIDENCE— cojiljnafd 

fatli.rc to prodnce, at first hearing, 824 

case tor &ia} dispo^a), 824 
ho7 taken m appealable eases, 844 
in Court without jurisdiction, 07 b 
losufficient, deciaion on, 1297 
issue on which taken, and finding, 865« 
manner of rccor^g, 846n 
memorandum of, 845 

taLen hy another Judge. 848 
Tphen judge unable to make same, 847 
miaconeeption of, and second appeal, 407 
new, and application for zeTietr, 1359 

not producca when Court satisfied, and appeal, 844 
of mrane profits, 876 
Bcmcc of sumnioas, 649 
substantial injury in esccntion sale, 1019 
on new issue m Apwllate Court, 820, SiOa 
rchearins, record of, 1306 
ardor passed withLOut, 4C0 b 
party not permitted to adduce, 478» 

summoned to give, by opponent, 7<8, /ion 
plaintiff 8 default beforo close of, and U4 

power to issue eunimons to give, 204 

printd faeie, of residence, by r«dal m bond, 1 1 1 
proceedings la Criminal Court, 105 

^oductioo ofj^ded by issues fixed, 816 

proof of rofusaT to take, 844« iii 

refusal to take or record, is error of ’ cio-gsi 

statement and productioo of, at bearing of suit, 

summons to give, 823 

under Sect 138, how taken, 845 

use of answers to intenocatones, 800 ... 

want of, not cured by default in conteating po , 

EXA^EINATION by commission, I0S8-1195 

by Court <0 X), 775-776 . „»,„,kAr oblmalu>ri» 

.,S«, oi “I* m’ ’ 

when personal appearance of party oire 

in proclamation of sale, 977 

of applicant for leave to auo b« pauper, 1 to- 
aernng officer, 650 

witness in hous e. 4S9, 4S9» 

opera Court, 843-5H'' 

£VIII!,8K-S<!I 

EXCES‘5 in rcabxation, restitution of, 49S 

^ recovered under decree, recovery of. 9o ^ 

i;XCH.\KGC, rate of, and appeal to the Privy Cooneu. 

{”CrCOTION {Part H )» 219-340 

after tran-dcr, DOO , «-eoml appeal, 418» 

n-ramit immoveable prop«ty, and J^n i t 
and alienation after f 

arrest and detention, -eO-KW . 

attachment. 293-315 ; and a« Amcin««^ 
distribution of nasets, 331-310 
.Inration of tpprisonmf^.^ ^ ,lotenlion, 23tt 
exemption of women frw ^ 

nartition or scparat.en 

release from iinprisoument, *!»• - 

s-ile 315-327? and see SAT-k >»g 

trawfcrccs and legal - 

appeal from orderu m, l-i » 
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{or c6sts, 216 

intorest on money rralued ui, wit! rc«)\crtd, W 
jurisdiction in, 83, &4 

and interest after decree, 
over, 169, 170. 224 
liability of ancestral propertv, 2S1 
limi t for time for, 268-271 
limitation of powers, 232-234 
of decree, S64 

against firm, 918-952 
and merits of decree, C3» 


what orders made in aro appeal \blc, 43 
transferred decree, 23 1 
(Order XXL), 800-1041 
procedure in, 273, 491, 493 
proceedings, addition ^ party in, S-idn 
and suit, 43 

construction of. Sect 47. 4$, 49 
CO widow joined as joint decree bolder, 55C 


order m, and reajudieatn, 107, lOSa, t&l. IMn, 153 
suit within xneatuag of Sect. 10 97 
techmeal defect in, 464 m 


auction purtbsacr, SbO 
fraud, 249-232 
“parties,” 256 
ivpresentative, 250 
fccparato suit, 252 
technical defects, 201 
construction of, S30 
matters held to be within, 211 
ob.ect of, 23S 

o^ers held to be within. 245 
when case not witbui, 247-24 J 
Iraiisfer of decree, 230, 231 
what acquired by purchaser in, 314, 31S 
decree mac bo esecuted, 223 


LXbCUTOIh See nErBiscsTATiTB (Ltcai) 
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waiTBT of, 69 

I>t.rson4l appearance, persons of tarjc, 4S9 

Pardanashm women, 489 

EXLHClSE of judicial discretion. See Discbettov 
exhibits, copies of, in appeal, 1281 


auu ru juuttuw, i4.t> 
m Court of first instance, 36 
nature of, a question of fact, 748, 719 
requisites for, 765, 766 

' ^ jpE 


EXPE^SLb of coUectioa of mesne profits. 874, S75 
of commission, 1103 

registration of dccuiaen* u execution, 070 
witness, 823, 828 r 
uccessery, of witness, 833, $34 

and smt, 80 

LXPEEl witness, fee, 827, 828 

EXIEKI of operation of Code, 81 
of Bntisn India, 32 

rXTlNQlTTSHUEKT of judgment debt, 167n 



156 


FACTORS and jurisdiction, iSln 

ITIilNQ of copies and certificate in transfer for execution, 890 
- »42, 143 


decrees and oruers, 
judgment, 440 
meaning of, in appeal, 444 

term, 37 , 

order defined, 444 

riNHlNG. decree in spite of, and estoppel, 118 
efiect of aJosence of, and renew, 1300 
inconclusive, and ree jiidteala, 143 
not on nente of case, and resjtdKSta, 143 
of fact, and Second appeal, 394-406, 1413 



INDtX. 


lUl 


of fact, coucoirciit, 411— li3, 4&1-^S6 

error m kgal Inference 40J-4(I5 
o! law in, 402 

on tmmstcnal matters, and resjvdicala, 119a 
remand, correctness of, 1313 
Special Case, 1173 

unnecessary usuc, and rujudtcala, 117 
test whether incidental or not, 118 
which operates as resjudiaila, 118 
IINE, and defaulting mtneas, £04 
riRhl, execution of decree against. 94S. 032 

suits by or against (0 XXX.), 1113>I12G 
FISHERY, suit for rent of, and unmoTeable property, 171 
FITNESS for appeal, certificate, 449 

FORCE, prerenting execution of decree by, and lunitation, 2C9, 270 


FOREIGN corporation, domicile and residence, ISO 
Court, 61 

conunisaion usued by, 311 
dedaed, 33 

included by “Court “to beet. It tOi 


nature of aoch fraud, 13U 
concIusiTcness of, 148-160 
defined, 33 

duty to obey is new rauso of action, 5S7 
cnforccmcot of, 150 
execution of dmiceo upon, 131 
how enforced, 03 

jonsdictioo dcteinuoed, 14S 
used, 147 
in rem, 150 

linuUtiocs to operation as reijtidi(ata, 119 
mistake of fact or of law in, 149 


natural justice, 149 


conclitsnc and not, 100 


territory, scrnce of summons in, 65<M>57 
execution of deereea in, 231 
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FORAT, effMt of clumi^ of appeal in point of. 145 
EMttcra of, and Pri^y ConncQ, IS* 
of action when immaterial, 701 
execution of document, or of negotiable instrument, 030 


FORMS— 

Appendix A. — Pleadings — 

(1) Titles of suits, 13S3 
j ^esmplion of parties m particular case , 13S5 
(3) Plaints — 

No. 1. Money lent, 13M 


2\o 11. on a foreign jntJgment,Ji.>y 

No 12. Agaiffit surety for pajmeot cf rent, I3S9 


Jio io. xiieacnoicontraittoserre, 

No. 17 .Against a builder fo'defectire werlmansJiip, ]3'>] 
No. 1? On a bond for the fidehty of a clerk, 1301 


Atu .6 iUUUlIDgll 


» water uuiier iiie | iiniiLU e 


. a transfem willi 
.r..tnfmT.filr 13t»T 


Xo 41 
No 42 


idmuujtration by creditor on bcball cl nun'cii 
other crcilois, 1390 
IdnumstraticD by epc«£c legatee, IIW 
■ • . - •~»stc«'. IllV 


aiid all 
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FOBMS — coniinutd 

Appcndii A — Pleadings— tonfmwrf 
(4) Written statements — 


1405 

No 0 Defence tn all euita for wrongs, 1405 ^ 


it driving, 


No 1C Particulars, HOS 
Appendix B —Process — 

No " ' ’ * * *' * 

No 

No . • ; 

No 

No ' ■ added as 

CO puimiu, i4iw 

No C Summons to legal representative of n deceased defendant, 1411 
No T Order for transmission of summons for scrncc m the jurisdiction 
of another Court. 1411 

No 8 Order for transmission of sommons to l>o served on a prisoner, 
1411 

No 0 Order for transmission of aiiminonsio lie served on a public servant 
or soldier, 1412 

No 10 T« accompanyrelurn of summons of another Court, 14U 
No 11 Aflldoiit of process sener to aecompnnv return of a suinmons or 
notice, 1412 


\ppcncbv 0 — Discover), Insjieclion on«\ Admi-'snm— 

No. I Order for delivery of inlerregatones, I41f> 

No 2 Interrogatories, I4l6 

No T Inswer to intOTrogatorie", 14IB 

No 4 Order for aflidant as todocuments, 1417 

No 5 Afliilarit ns to doenmeots, 1417 


Appendix D — Decrees— 

No I Decree in originalsnit, 1420 
No 2 Simple money decree, MS** 

No 3 Preliminaryneereeferfofvcloso*v, 1431 
No 4 PreliminarydecrreforMle, MSI ^ 

No 5 Prelimman decreeforredemption, 1423 

No fi IX-crce for forecIcisiuT— First Jlortcagve r Second Mortgagee #0*1 
Mortgagor — Sneee asi re perwd* for redernpti«n, 1422 



]018 
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rORirS— con^iTiwet? 

u^ppenrlix D — Decrees — eonimued 
Xo 7 - 


^’o 10 
No 21 
No 22 
No 13 
No 14 
No ja 
No 16 
No 17 
No 18 
No 20 


Bob mortage, 1421 


Mortgagee and Mortgagor, 
; iiiOftgagQ exceeding that of tho 


No 20 
No 21 


No 23 
■Ippen ’ * ^ 


No 0 

^o 10 
No 11 
Vo 12 
No 13 
No 14 
No I't 

No in 




No 17 

No 18 

No 19 

No 20 
No 21 

or onicrr ol oo^etumuii 

I 

1 


^ 

No 


namis of a tntw i 

; Notice luftttMWngcrfilltor 
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rORMS — conitnvtd 

Appendix E — Execution-^ffnluwerf. 


No 40. SumtnODi to appcur and aiuncr charge of obstructing execution 
of deerco, 1441 

No 41 Warrant o( comnuttal, 141 j 

No 42 AutWitjr of tho collector to stay pubLc sale of hnd, 1445 
Appendix F — Supplemental IVocccdjngi — 

No. 1 arrant of arrest before ludgment, 1440 

No 2 Security for appearance of a defcnilant arrested before judgment, 
1440 

No 3 Summons to defendant to appear on surety’s application for 
diachargc, 1447 

No 4 Order for committal, 1447 

No 5 Attachment before iudcinent, aifb order to call for security for 
fulfdment of decree, 1447 

No G Security for the production of property, JJ4S 

No 7. Attachment before judgment ©n proof of fa Jure to furnish security, 
1448 

No 8 Temporary injunctions, 14 IP 

No 0 Appointmentofarcceiver, 1450 

No 10 Hood to bo given by reeeiser, 1450 


No 3 Security bond to be given during the poiuUney of appeal, 1452 

o » . * ^ • »i-« 

No t 
No ( 


No 7 Notice to a party to a suit not oiAde a {«rfy to the appeah hut 
joined by tbo Court as a respondent, 1453 
No 8 Memoraalnmof rroas objectioD, 1454 


■ ■ ■ • . s • ■ Kfftg in 

No 13 Notice lore«pon lent of adrni-*st"B of appeal to the King in Council, 
1455 

No 14 Notice to sbosr cau«o aba a ecMTW should not be granted, 1455 
Appendix H — tlisccUsneous— 

No I .tcrccnient of patties as to issues to be tried, 145C 
No 2 Notice of apjdication for the irtn*f( r of a suit to another Court for 
Inal, 1450 

No 3 Notice of parmeut info court 1457 
No 4 Notice to show cause (general f irm), 1457 
No 5 I.i't of doeumenfa produre,! I > 1467 



index. 


JORMB— wnli- ■ 

Append' ■ 

> 


FOIIDM.*«'"’''5'.1®j88 

eojitrflttiu. W j jij^ 

frame 0!.»>t(0 ni,6"-«“ 

FKAMING fso«. 

nlgment, 1CI> 

Mf^^C 

S3si3?*^s 

S??S. =*'W.v. , tt ,.«• ‘I"''''™ ' 

-ss=SS,t,- 

LzCTTF.,no..r.»‘.o».«.'''‘” 
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G1:>NLRAL CLAUSES ACf appicabi tyoldefimt oiu in Cl 
GffiirirAW lands in Birbhoom andexecnton *83 
) tcrniTo andcxccut on *83 

tenure future rents and profits as auch not attachable 203 
tenures in l\Jiarukporc and exeent on 283 
COMASTAH of firm when a reeogmxcd agent C34 
COODS sold and place of debrery 1811 

wrongful detent on of ana cause of act on COO 
CORAH land sutfor and joinder MS 644 


party to sn t n Bombay 1S8 
pleader defined 33 
aobcitor costa of 210 
sued where cause of act on ar sea 18ln 
su t by or against (0 XXVtl) HOC 1 10 
GOVERNOR GENERAL as enttoCode 1 
in Couned and transfer of su t 200 
GPADE Court of lowest mcaungofterm !.> 

GRANT of relef enorin G8a 
GRATIS appearance without issao of suminons C30 
GRATUITIES and attachment 301 

0 


GUARDIAN and su t by or aga nst ni oor or person of unsound m nd II ,1-1148 
(of m nor) fraud or negl gonce of 13J 

flAMlWRITINC doeumenta merely tendered for comparison of ? 1 


csamiaat on defteaeei e 849 
of witness 843 

further ct dence after close of plaint Z e cast 813 
bower lencc taken a aj pealab,c ea'e> 841 
memorandum of eridence 64>> 

n unappealable'case* S46 84 
object on to and appeal 844 
power to exam ne « ness manluUly 84S 
inspect 649 
recall Dgwitnes. 649 
record la English 6Lt 
remarks on demeanour of w ness 840 
t ght to begin 64 

statement and product on of otJenoe 84 
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HEARINQ — Ci>itiinuecl 

of suit (0 XVm ), tRkiog down particidar questwu and answer or ohiadion, 9U 
WDen Judge tinablo Ic Jaake memoyandum of evidence, 817 
witnesses excluded iroat Court, 814 
HEBANAMA construction, a substantial qneslioo of Issr, 455 

HEIR, and genial of causa of action In surf /or Jeeacr, iSstt 
and alieB&tiou by Hindu widow, C90 m 
legs} repreaeotatiTC, £6S, 2^n 
ropreseatation of widow, 27fi» 
decree against Mahomedan, 280 
in possession, sacd, 281 
c£ mortgagee, suit by, and joinder, 664a 
mortgagor, opportunity to redeem, 281 
obligee, emt by, and joinder, 666» 

HEIRS, suit against soxdc, and bar, 693n 
HEIRSHIP, certificate of suit to sot aside, 187 b 
succession by, m execution of decKO. 27B 

Sion COURT, a Court within meaning of Sect 0 GO 
Admiralty side of, 24 
and aids to constnictiQn, 6-8 

imsadmoat oi decree, $55, 8B5n 

decision of another, 11 

dehvery of paper books in appeal, 1281 

dismissal a{(«r summons returned unserred, 75l 

lasolreot Court, 23 

S nedictiOB tn pmonnin, l$5, J65, 167 
amlatdar’a Court, 26. 26n 
property partly outside junsdietion, 169 
relation to subordioato ^utt, 21 
stay to avoid ineonveBwneo, 56 
suit oa decree of Small Oiuse Court, 90 
transfer of suit (Sect 22), JW, 192 

appeal, or proceeding (St ci 2J). 163 

(Letters Patent), 194 

oppellato lurisdiolioa of, and confmingjurwinctiOD, luS 
(Oaloutta), and Slefuasil service ofsommons, 655 
local Lnuts of, 74n 
calling case to tt* fiJa, 867» 

Chartered, and execution before ascerlainment of costs, 481 
power to esamuK witness jiniuediatelyp G4i> 

{O XlIX) 13S2 
•avitigs, 481 
epeew) provisions, 4SJ 

wta not nffootal lyS£‘io"A“<''>‘ 653-«5''. S66 

who may address, 481 
constitution of, I, 2 
definition and General (Nausea Act, 6t 
duty of, in appellate jurisdiction, SI 
liowjurisdwtioa conferred on, 67 
inherent powers cf Sft JjfntKKKT 
interference of, and jurtsdfofion, 4C0, 470 
judgment under J,ett«rs Patent, 62-66 
jurisdiction of, 71, 74, IGO, 482 

and re visioii, 458-168 
ovtr chanties J59, 358n 
Jo imprison for eontrnipl, 16a 
hunt ol powers under Sect 17 .167,11*8 
local jnrHihctiott of, 33 , , io 

not bound by de cisions of other High Oour*'*. J- 
only limit upommgmal jonsdiclionef, 79 

original civiljursadiction of, and Sect 16 *63 

Side not BUborJinste. 64« 

power to transfer suit under Iwttcw Patent (ciau • < 

(rreeidcncy), anil meaning of cawof aethn 1 3 
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SOD, and father’s debt, 131 
rights of, ISO 


eon adopted dunn;; Iiti^tlon, 71 1 
decree against, 120-128, 276 

and representation, 276n 
reTcrsioDcrs, 260 

joint family m execution proceedings, 276 
amt by or against, and resjuitcala, 126-128 
w orshippera in temple, interest of, 350, 359 b 
HOLIDAY, close, sale on, 201n 

presentation of plaint on, 200 
HUNDI, payment by, and accrual of cause ot action, 160 
where endorser liable to pay, I89n 

11USDA17D oi married trustee or executrix, and joinder, 1 128 
HYDERABAD, service of summons in, CM 


IDENTIFICATION of defendant’s premises (serTiee of summons), 947, 94D 
of immoveable rrO{ierty, 8G0 

la attacboiont, 904 

hnd in dispute impossible, duty of Cteurt, 720 
1 DENTITY of cause of action, test of, 121 
of matter in issue, lU 

parties, 123-120 

relief and In pendens, 95, 96, 97, 98 

demands for different years, 98 

suit, 100 

test of la r<s judicata, IIS 
IDOL, debt incurred for by Shcbait, 132 

future voluntary offerings to, not altscliaM) , 2'*'' 
right of worship of, and execution, 300 
ILLEOALIl Y aod irregularity, 1013 
and misjoinder, 019 
rts fudieata, ISO 
res lew and n > yion, 473-477 
Tolidityof saK, 1Q13. 1014 
IM5IA1EUIAL mallet and rc» jadtcala, II9 
IMilOVEADTAl pnOmtTY. Srr Vaormry 
IMPLICATION, deciMon by, 110 

of grant of ancillary relief, 123 
IMI’I I ED ascrmeiit of perfornianre of eomlitioii, 092 
contract in pleadings, 092 
IMPOUNDING of docnmenls (O XIII ). Hi'>-S12 
IMITvOVEMFNTS during wrongful iH«.«sion. profits tf. J3. 31 
INCOMPITEN'CY (inherent), and consent tojurisdictKin, 5'4 
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INCONSISTENT titles and defences in pleadings, 704, 706 
• INCONVENIENCE, stay on account of, 116 
INORIMINATINn interrogatory, 786 

INCUMBRANCE and distribution of assets, 331, 332, 330 
and proclamation of sale, 081, 982 
INDEAINITV in sait on lost negotiable iQstmment, 724 
INDIA (British). Stt Bninaif Ihdia 
Indian Coaacik Acts, fawB under and saving cfame, tJX 

law, apparent nuatake aa to, in foreign judgment, 14D 
INFANT. SceMiKOR 
INFORMATION and belief, evidence on, 861 
INFORMATIONS, exhibited by Advocatc-General, 344 


INFRINGEMENT of proviaiona of Code, 13 

right, suit bas^ on, and plaint, 704 


INHERENT jurisdiction, saving of, 608 
power and remand, 1300, 1201 

security for restitution, 503 
stay, 1272 




to amend records, duration of, 860 

extent of same, 861 
invent procedure, 16«, 17n 
stop abu«e of records, 18n, 1260 

INJUNCTION (ancient light), and suit to recover debt or damages, m2 
and appeal, ISOI, 1312 

payment into Coart, 1083, 1083 
relief. 712 

restitution of conjugalrigbta, 928 
decree containing, and legal representatii®, 277 
for. and corporatiou, 826-928 
defined, 1196 

All,,- ii«n 


mandatory, iiu/, n,'* 

, a _ n * van 


restraining defendant from leave, 1"40 

lit, !2 


INJURY (substantial), and setting aside Bale, 1010, 1010 

INQUIRY as to pauperism, 1160 

and appew, 1328 
as tojUTJsdjction, 07/1, 75a 

merits and foreign judgment, 163 ^ 
plea of payment by mortgagor, 89-» 
rent and mesne.profits, 870, 871 
value in appeal to the Pnvy Cbnina*. 13JJ, ■'*» 
by Collector in execution, 1475 
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IftSANITV, tUcged, of defendant, and non appearance, 7C1 
INSOLVENCy, and Code, 3 

exception of High Court in exerciee of jurudiction in, i82 
jurisdiction, 21-24 

of IIisU Court, 482 
of party (0 XXII ), 1050. 1060 
orders in, 24 

petition in, and signature and verification, 1112 
proceedings, 44 
set off in, 738 

INSOLVENT Act, and residence, 177 
Court, 21-24 

constitution of, 23 
limit of jurisdiction, 23 
nature of, 23 

relation to High Court, £2, 23 
estates and decree in administration suit. 882 
INSPECTION of documents (0 XI ), 777-SOO See Discovzr\ 


INSTITUTION OF 8011,200-202 

and plaeo of suing See Place of Suuvo 
public charitie*, 35G 
date of, 203, 683 
'‘tK/omapiupens," 1U0-II5I 
in summary procedure on cegottable instruments, 1177 
not barred by Sect. 10 (fu pendent), 07 
ot interpleader, 1173-1174 
(0 IV ). 036 

INSIRUUENT (negotiable) See Netotiicll l>sTniuaNr 
INS0FPICIL^uy of plaint, 71'l-720 

of stamping of plaint, eflcct, 715-720 
IN’! ENTION of LeguUturo, 3. 8, 0 
not clearly expressed, 4, C 
INTEREST Act, decisions on, 205n 
after decree, 201, 205 

and jurisdiction in cxccuti III 81 
discretusn as to, 205 
after suit, order as to, in decree, 204 
and decree, 204, 205, 200 

dismissal of “the rest of tlic claim 2(Hi 
Limitation Act, 870 
payment by instalments, 863 
restitution, 502, 502n 
return of purchase money, 1020 
before suit, £01 
decree silent as to further, 2U4 
of money recovered under reversed decree, 'lo 
on costs, 217 

m Privy Council appeal, 1316 
deposit, 1081 
mesne profits, SSI 


(saleable), meaning of, 1021 

in private sale*, 1028 

sub*e<)ucnt to decree and apjvaUble value, 452 
INTI RFFRFNCE by Hich Court with subonlinale Cvoit, 21 
of High Court an 1 jure- lictiOD, 401, 470 
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INlERUr order, 1210, 1211 

clefiQcd. 1210 

laitead of iojunctioo, 1210 
sale, 1212 

fNlERLOCUlORi decarec, 37 
judgment, 447 
order and final decree, 37 

revision, 463, 466, 467 
. res judicata, 154, 166 
meaning of term, 446 
orders, 444-448, 1212 

(0 XXXrx.), 1195-1214 
proceedings, affidavits in, 850 
costs ID, 107, SCO 

INTERNATIONAL law. and Sect 20 1S6 

incorrect view of, m foreign jadgroeot, 100, 140 
INTERPLEADER, 354 

and agents and tenant^, 1173 
staleholder, 1174 
(0 XXXV), 1172-1174 

INTERPRETATION of Act See Constooctjos 
of deposition, 845 
question of law, 4f0n 

INTEPvBOOATORrrS, 777-800. and ve Disconrv 
dismissal for refusal to rcpl; to, 42 
incriminating, 7SC 
in exanunation bj commission, 1091 
power to make orders relating to, 203 
INTERVENTION in suit by petition, 1241ir 
INTPSTATE, jurisdiction 25 

INVENTIONS, cognizance of suits for damage* concerning, 157 
IN\ ENTORY in aUacbiacivt, 904, 905, 1213 
INVESTIGATION (local), commission to make, 341, 1003-1095 
INVESTJIENT, order for, 1213 


IRRELEVANCE in discovery and iii cross cxaiuioalion didinguislied, 
IRRELEVANCY in pleadings, 670 

IRREf EVANT matter, introduction of, ami costs, J13, 1340 

lijSUL.eiidof, 100 

ami re^ judteala, lOS-Ill 
defined, 712 

general, 731 , m 


not IramcU, and res ;nttHuw, i*u 
tendered, and defendant, 120 
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ISS UE — continued. 

of iummona (0. V’.), 6.J7-6G0 
to mtoess, S2fi 

same distinguiabcd from ka\c to supplement ovidcncc, 826 
parties at, and not at, B29, 624 
settlement of (0 XIV.), 813-822 
unnecessary, and plaintiff, !20 

re> jiidrcafA, 147 
trhen said to arise, 108 

ISSUES, resettling by Appellate Court, 1303 
framing by Appellate Court. 1301 


JOINDER, 611-572 

and cause of action outside jurisdiction, 186 
plaintiffs in different Courts, 167 
salts relating to mortgages, 1162-11C4 
of causes of action, 603 

action against several alienees, COS 
alternative case, 613 

and clatm bvor against executor, adnsiDutrutor, or lair, C21 
. )urisdietioo, 623 


procedure underlet Code, where misjoinder, 017, Gig 
present Code, 020 
“lame defendants jointly,” 613 

examples of misjoinder on this 
point, 614 

examples when no niisjoimler, 015 

summary of ruhs, Gi>5, 607 
parties to suits, 611-509 

effect of nii*loiiKfer or non joinder, 64 1 
nature of rales, 515-51 8 
objections as to, 670-572 
scope of rules, 61 1-611 
waiver of objections, 671, 172 

defendants, 611 
plaintiffs, 611 

respondent by Appellate Court, 12SS 
trustees and fegsl repre«ciilBfnc8, 1128 


and execution, 006 


lb2S 


IKDES. 


Hindn famdj , and re# juditala, 130, 13I 
noid^r, costs of, 215 

of prope*t T JD execution, 967 


preferenccforco-sharcrfosab, iW2, It03 
right distinguuhcd from rijlit cBjoyed in common, 615, 51 
to rebel, 52C 
dcTolntion of, U20 
tenancy and right to partition, 71, 134 
toytfcaaor or contracto*-, and jouHler of partie*, 525 

judgment anisst one, 5S3 
wroagtlocTS and rts ji itcah, J29, ISO 
JUDGE, Additional or Assistant, and Sect. 24 I'Q 
and deUgation of functions. 1093, 1093a 

finding on issue apart decree, S35, S55fl 


deciding oq grounds not open tohuD.21^n 
dehned, 33 

d^u^kEcatlon of, and transfer of suit, lOo 
be personal ui(«re*t, 06 

lU-xen tin# frow judgtii»nl »u appeal, 392-5‘M, 1319 
{Dutnet), 50 

and additional 52a , ,, 


Cn 


poaer to consnli oiw^is.**- , » rr 

presumption as to doe appointment «. 00 
stateaeat of crounds by, 33 

reasons. ^teltCASO'f^ 

sobordmatc, ao4 nomination of KcWiwr, i— 
vacating office before sijaiuiSdee-ec. Co 

\rlti. n deemed p'f'id/ug 10 sepMafe tSrert, . 
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JUDGMENT, adnussibibtT of, id cTideoce, lOl 
against dead roan. 78 

one of several joint debtor*, effect of, 623 
party deceased after matitulion of suit, 78 
before same, 78 


effect of pcoding appeal on, 3S2 
enforced inpersoaani, IGC 
erroneous, of competent Court, G7, fS 


improperly obtained, B3 

andresjadirrtfff 101 

ID arbitratioo, 116S 

case law, how to bo read, 10 
rem, 150 ^ 

Special Case, 1 175, 1170 
terms of conpromiso, 855 
meaning different from Eoeltsb, 5i 

of, under Letters Patent, 52 -<57 


signature of, 853 
when pronounced 852 
WTittcn bj predecessor S J 
I ranounccijient of, SOI 
beet 31 204 
vitiated by fraii 1 
when action lies on, {>2 

action on not pi rmitted Jt 

juno\fi VI DhTTon 33 

and cvemption from arrest, lUu 

recovery of cvecas recovered under d'CTCc ui 
includes n ship, 50 
inesmng of term, 50 
legal representative ol, 60 
transfer of liability of, 60 

JUDGMENTS, final and wterloentorv datiPgu'tr.1 -It? 

JUDICIAL act, presumption I* to 10 
discretion Ste Di<cUvTto't 


eomj romi*c uithdrawingclsim Ifs 
rtin'wnt i f partx *. fS 
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lu'ii.e 01 Rumg, 

inibhc clnnlable trust, 357-3'»8 

rcfcTcnec, 134^1351 

rc'KlonfC, J 74-17') 

Bubjcct-maltor, 70, 71 

suit as pauper, I1B3 

sxut for attached propcrt>, 074 

torts. 185. 18G 


cone 

construction of cnactruonts aOeetinc, $0 
Courts out^ido nntwU, but not (oreiijo, 0l 
decree wUtiout, and estops), 117 

rejjuaiertta, 142 

determined by nature of claim, 81, Si 
different, and compensation suits, 171 
kimls of, <37 


derned anil conferred, C7 


in pwoMm, of Courts otb« than Presidency UijU. KT 
test of, ICO 
in set-off, 743, 744 

Special Case, 117t>, 1176 
inh-rent, 607, 60S 

instances of, l(UI9 
of subordinate Court, SI, •— 
savin;; of, 607, 60S 
inquiry as to, l>7n, 75 j* 
jiiitgm''nta of Courts of co onlinale, II" 
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JURISDICTION— con/inu«(J 
Jimif'Oil butcxclusne, 73 
local, C7 

and cession of territory, 31 
change of residence, 78 
consent, 68 

death of person liable, 185 
district, 33 

cause of action outside, and joinder, 185 
limits of, 73, 74 
nature of, 73 
waiver of, CSn 

meanings of term, 66, 07, 46‘), 470 

in di^crcnt Sections of Code, 07 
Sect 0 .67 

not conferred by consent when incompetency inherent, 334 
given bv consent, 142 
objection ns to, after remand, 414, 414 r 
to, when to bo taken, 100 
of Civil Court, and eieeution by Collector, 328 

in partition of rcrenuc paving land. 1101 
Collector, 29 
FviglabCcwitft, \G2 

High Court, 71-74, 100,482 

and revision, 458-<6S 

OTiginalcml,ot“pre8idency”H'gl* Courts, and Sect 10 1.30 
species of, ami extent of same, 72 
bmnll Cause Court, 62-f>4 
Sovereign in Council, 435, 437 
on what it depemU, 142 


convent of parties, 07, 03 
cijuitable set off inexeosvof, 7ln 
how determined, 167 
limit of, in particular Covrlv, 79 
in ixirliciilar suit, 7*1 

and over valuation, 6l>, 81 
Uovr d«-teri>Hned, 79, 80 
inndo of valuation, 8tJ 

not ousted by finding, 82 

though limit afUrwonN iwsMd, >«i, sj 
vianrr of. OS a 

ivorson-vl, and death of parly, 78 

non resident loreigncrs, 70, 77 
general rule as to, 77 
liow conferred, 75 
on what it depemh, 74 
special exemptions from, 76. 76s, 77 
plea to, and setting asi le sale (O XXI r *in).IOl3 
presumption as (o, 141 


■ s‘ 

sale under decree without, 1013 
special. 157 

Admirallv, 21 
Courts— 4'mall t ausr, 26 
Mandat !ar's,26 
Revriiue. 27-3i> 

eaelu'ive an I transfer « I sml, li> 
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JVniSDlCnON-^(mi,„v»i 

special, insoirencj , 24 
matrimonial, 26 
saving of, S') 


t\ccT«! loT traniV IgC 

try prior Suit (0 ir).c: 9 - 5 S 2 
valuation of Subject matter of opnc-il for purpose of. 3S8 
want of, 14 * 

and intcrfcrenco by High Court in rcviMon, 4fO. 470 
when causes of action tinited. 622 
whether whole cause of aciwn should anae wathm, ISS, 1«4 
ff fSTmC-VTIOX, plea of, when emKatrasaing, C72 


XHXvlJf, nature of claim on, 

KArii^DAn and ^^rtyfosull.526 
effect of decree against, 626 

F.4»V, and ‘uiia for land la jiosaeaaien of <r«iai?(frerrt», 6'*0 
effect of decree against, m 
of ^falabar fatmh and re*jwrfie«/t. Ill 
po«itjon of, nifl 

A/Mf7poMea,«ion decree for, ^11 


liWh Acquisition Act, proeeedmcaundir, notsmls, 4^ lO"". 437 
claim for damage to, 165 

r «vii I . 3 ’ - ’ v’ OrtTemnient 327 


1/ WDlIOr DEU Ai <1 saa me rlaii«e, to, ftl 

Ii \NDLORD and tenant, denial of rrlafionship anil rr'j'"f»enf», 131 
remodica of, 'fO 

1 tND'^^ituate m more than one juii«ilictK>n 

I..WOUAGF in appeal to the PriVT Council, l'>3v 
of statute and eoastnictiOR,^. 9 
sul»ordinntc Court*, 465 
application of, by judge, 20 
decision before alteration of and re»j«<fic«/iT 1 1 1 


question of in appeal to the IViva Oonncit,4’H-4'^l* 
special or local saving of, ro 
wnen decree not sccordirg to, u binding 3A 
IsAVi S, the, meaning of teria in preamble, 22 
1 F \^17 bv Receiver, 1 2 tl a, 1246, 1246n 
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LEAVE, and place of suing, 17i, 17J 


sue, and institution of suit, 159 a 

suits for immoveable property, 169, VQn 
as pauper, 1155 

refusal of, 41 

u^o documents otherwise inadmi!>sible, 7JG 

verify plaint, 6Cs 

withdraw registered appeal, 1274 

suit or api<ca1, effect of, 36 
LEO VL representative S<t REritKE'rtATn r 


LEGI'3LVTION(iircvioua). 1.2 
intention or, 4, S, 9 


LESSEE, andrwjudtecita, 133, 131 
LESSOR, and rcajuitcala, 133, 13t 
LETTER of rcciucst, 10^9 

to examine a lines*, 311 
LETTERS PATENT. 459 

(AllatiabadJ, and pmeotatioo of copy of judgment, 1261 
admission of appeal, I2t>l 
and appeal apart from former CMe, 418 


LI VltlLl rV, joint end several, and rajuiitata I3i* 

LII3EL, and cau^c of nrtion, 029 
and place of sum", JbC 
postjwncnicnl pending tc*t aitioii. b2a 
LIEN fur cost* in inlcrpliader, 1171 
for costs (solicitor’s), 21Ca 
of phadcr for costs and *ct off, 731 
LI MI TATION Act, an I addi' ion an I joimUr. 51 «*. SC*. V ‘ 


review, I3G5 
amend decree, ^Ol, M>2 
pav by in>tal>nrnt«, t'l'* 
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LIUITATIOJT ACT — eo^inued 


m prc cmption, 8S5, 88C 
Borriral of suit, 1052, 1057, 1002. 1005 
po\rcra in csccutioa of tronaferred decree, 232, 233 
LIMITAriONS (pccuoiarj, etc ), and place of sumg, 158, 172, 173 
LI5IITS, local, of jurisdiction, 73, 72r 
LIQUIDATION of decree by Collector, 1-178 
US PLNDCHS, 48, 49, 05, 99 

aud execution proceedings, 00 
identity of parties, 00 
relief, 08, 00 

jurisdiction to grant relief, 90 
matter m usue, 07 
pending appeal, 98, 032 
priority in time, 07 
re* judteata, 48, 90 
sale 111 execution, 933 
CNtcnds to alienations pending suit, OO 
object of rule, 93 

fulc does net bar rostitutioo of suit, 97 
LI IIGANI', how ascertained, 125 
LITIGATION under saint title, I3f 

LOCAL Goicrnmont, 60 ,, . 


rules m "tuo in lauu, o-.» 
sanction of rules, 4b 1 

a) 

3 


saiiii„ 01, oj, uv 

offices and suits rclaf mg to riUs, fct» 
lOGUS SOLVTJOVIS, 187. IbS 


LOSS of records, 0 J 

of right to ctccutc (through neglect), 91 
LOST negotiable instrument, suit on, 72J 
LU.V \fIO>, and discosery of documents, 801 

suitbj or against (O XXXII ), H29-I1 18 
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MADRAS Rent Recorery Act nni! Code, SO 

M VGIbTRATE, order by, end Civil Courf«, 87 

refusal of costs of ivitnesa by, and re4 judicata, 155 

AfAII VLS of Orissa and execution of dcerecs, 235 

^UHOilEDAN CO beir, dccrco against and execution, 260, 281 
daughter, dccreo against and execution, 280 
law and pre emption, 88-1, 885 

M-ilNTE^AbCE auit, decree in, ami retjadicala, 147 

M-lJORITy, attainment of, under Indian Sfajonty Act, 112') 
of judges in appeal, 301 

MAL.\6AR Tarviadand cause of action, 509 

^L\L VDillNlSTRATIOX suit by several members of caste, 520« 

^lALICE, allegation of, in pleading, C62 

and disallowance of costs, 214 ' 

3IAt<ICI0US prosecution, action for, and cause of action, 500 

M\31LATDAR, and costs decreed by lligb Court, 210 

and power to levy costs decreed by Ifigb Court, 210 
jurisdiction of. and dispossession of stranger, 032 
o\ er olbccrs of Cosernmenf , 20 h 


procedure in, 20 

suit by next friend in, IJ30, 1131 
MANAGER and Receiver, 121$, 1219 


MANUAlORYInjuuclion, 1197 1197n, 1200 
JL\i:UIAGE of psity (0 XXII ), lVo9 
M \URIFD trustee or executrix, husband of, and .viiidir, 1 1 


M LRIALITV in diseoi cr^ , "St 
iUlTRIMONI \L jurisJictiou, 20 


3lLL^ At! iJf, Rceii'Tr appiinlcJ ton-cvsrr, 121'*« 
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BIEJIORANDUJtl of Appeal, 1259-12(}7 

•mendment or rejection of, 1263 
MdpapiMr, 1327 


grounds of appeal, 1261 
wuadescfiption, 1260 
objectiooa not taken, 12c3 
point otcrioolcfl, 1313, 1311 
pTosenfafioa, 1259 
soandalous Inatter, 1250 
of crosa objection, 1204 
evidence, 815, 817 

objectiona to findings after remand, 1305 



)lt)SNE MOIlXGACinE and redemption, and forcclosuir, 1109 


ueii«.v, vt • 
interest, 581 


calculation of, 874 

claim for,, dutinct from claim to rccovTf possession, 501 
included in recover/ of monc/, HO 
decree for, 870, 871 
defined, 33 


lucuiuii^ 01 teiJii, tf<-* 
nature of, 871 

suit for, S7ln 


MILITARY men, suit or agaiicit (0 XXVIH D08, 1109 
-.r M), 103 


Bcrt Ko of suiumotia on, 015 
suetctvhj’!? to estate, and traftsfi r 111 o 
BiiK fi\ <>rnrnn»t(0 XXXH ), 


ni ration of Ij«, 
1110 
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MIVOniTy, dI^p^(c^l In ilpfcmUnl, 1135 
in India, Uso 

AIISCl'LL ANFOO*?, procmliii"<, not suits, 45 

and oTecntion procopcljDgs, J07 
unM)iinert«Witlisii,f,.coffmranrp of, HT 

uWn suits, lOG 

MISCONCEPTIOJ^ and appeal as to fact, 402 
of evidence, and second appeal. 40? 
facts amt transfer of auit, 1!>0 
MISCONDUCT ol Judge, appeal grounded on, 3Si 
of party and costs, 213 
AIKIOINDER, and appeal, 3&t 

distinguished from atiscnec of cau e ol action, OOi 
1 inds of, fill, fi-12 

objection on ground of, in appeal, 4 IS 
of eanses of action, 603-012 

objection for, 6l7-f22 

parties, fi41-fi4fi 

objection for, l»il>-5<2 
sohfscttofn./t, 001 srs^^^JannFit 
JtlSPRISION m embodying judginents, 410 
ArrS/lFTPHrSENTATION and statement of chim. 70(i 
3IIS STATEMENT in petition for special leave to appeal, 150 
MISTAIvT, and review, 1360 


(liLricai ur aruiiuii.ii(.ai/, aiiKii<iiiN.iii vi v ' > 
in decree, whether suit will lie to rcetil> RM 
of fact or of law in foreign judgment 149 
MITAKSIIARA coparcener judgment del tor, death of 313 
family, comiiromue made by Rurla of >07* 
law, property under, and cTCcuHonsg»ift.t heir 0; , 


"'lO'Nh decree lor, defined, 357 

decree for pajTiient of, and instalment* RC® Si 5 
jiilerr«t, 20t 2W5 

suit for, lO’.r 

reeo%'’ryof nieainngof term 740 

■ • * • " '52 355 


MoRTGACCEanleo.t-. 20n 

puisne, and prior and suit IKi IJCfi 

IfOETG lOLSof JiuiiioirsI le jvojvrtr »iiifsrt-Jsfjn?l .(II \\tll J Hi l>,i 
Monxevcor andrr« 3 »</eflto 135 
entifleil lo set ofrcrt»l* Sin 

MOl ION for appointment of Reerivrr how f nin>led, Ijjr, 
to reeiirr attendanre of • ilnew* h5l 

MOI I vni Tpropertr Proims 
Ml KIITU’. (fVrtifrate.1) at»l rreoCfi.fr.f at»rl #33 
\Hl.TlFirJnr''M-''- f-13 



less 


INDEX, 


MUNICIPAL Acl«, nn<l bw ol co^ir^nco, ^7 

^IUXICIPALITE, suit against, IS*?® 

' — juri«<iictiot>, S7> 


presentation of plaml at private residence of. 201 
riJhgc, aod S/oaJ} Ona^ Coart ,b Shdr^t, ir,7 
MUTUALITY of debts in -et off. T42 
test o/re«7H/7iefl//x, J03 


NAMf’ in pfaint, 701 

otbefthiit OTiTi, suit sgnost person I’arri’in^ on business in.Jl J'i*) 126 
A’ATIYEfadies /not osempt WDiJerSeet 132), c^amiotlion cf, 1090 
State, suit on judgment of Court in, 03, 3 B«n 
VATURALjustice and foreign judgment, 100, IJO 
meaning of term, 140 
NATURE of suit, lion nscertaineil, dig 

N AZIR not a public officer, &S« 

selling propertv, unatrarc of posfpoiiemeOt of sale 077 
NEGOTIABLE instrument, suromaryprofcdure on {0 XXXfTff, 1277-11’*-' 
attaclimcnt ol, 052 , 

decree for endorsemenf of, 030, oji 
(loet), ault on, 72< 
transfer of, 005 

NEXT FRIEND of nunor or©/ person of wnsound jniod, ll2f|«lU8 
NON appearance ' 0 IX) 747-774 
NONJOnyOPR 541. A44. anlsreJotNOcn 


m amenUincDi ot imtti, *«. 

appeal I2fi0”1284 


1170 


•btor. oe< 



1N.DEX. 


1639 


NOTICE- 


onliniicd 


traosfcr of Bott (Sect 22), 190-191 
to set asiilc decree, 774 

sale. 1022, 1024 

attachment of debts and shares, etc , 944 
attachment agniast ppr<on of debtor, 926 
cross objection, 1289 
day fixed for lieanng appeal, 12S0 

sccTiec of same 12S0 


• omission to scttp, 753 > 

semec of, 11S0 
to admit, documents, SOJ 
/acts, S03 

concur in appointing arbitrifor, 1465 
inspect doeuments, 795 
produce documents for inspectioii, 795 
shoic cause asainat ezeention, 917, 918 
irt arrest of debtor, 934, 935 
reference on agreement, 1469 
tenant in occupancy of immoecablo properly, 033 
XOTIFICATIOXS of OoTernments under the Code, 1481, )t$S, 1401, 15)0, ]Q13, 1720, 
1020 * • 

NOV ATIOV, iliitinguuhed from amemlitK nl of deeree, 862 
NUISANCE, public, and suit, 3o5, 356 

to immoTcableprnpcrlt, and suit for same, 163 
NUISANCI S, public, «mts relating to, 18 '>8 


0 \Tir of anotlier, agreement to Iw boiiml bs and eslopjiol 1 1 1 
under Ostlis Act, ilocrco on, nml resj>dicot<T, 145 
OnCDirNCE (pctsonal), relief obtainnbb' tliioiigb, 167 

ani (Uet 'f sum;: 178 

OltITf II rfiftrim and rc^ jiidicnio, 1 19 


}nl i (ir-l,,. 

proiinds of, in meiiiorandimi of aj |>rsl I ’i I 
in suit I)} minor, 1 13I-] 13 1 
(imtentlv \fttnl) 111 jitn« lirli ii 3i» 
techniral, 14 

to Mtinixinil of r< \i w, 1373 
nttaclitnenl t>ni 

liratt of it x'inni til I r 1 t lioi tiall in«lrunipnt 63(1 '<.31 
till Imps atlrr n man I 1 ail 
I enrinc by j niti iil^r Jti If" ri"i 
jnri'ilifli n 3‘<3 

rnilri r of ( I 

i-n I > li rsl'Pil ft. Til I'ki 

udj.i'.-i. li n i:i 

jl,fP I I *11 1 IJ* « 1 .«, OOP of. i:* 1*3 IT! 
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iwnnx. 


— continued 
to jiroclamafjon, C73 

recording of cndence and appeal, St4, 54 ■; 
transfer of suit (Sect 22) 190, J93 
\erjfication, 66^ 

OBSTKIJCIIOW to possession of unmoTcaVc preperty, 103'>-J0-40 
OCCUPANCY of tenant, delirery of immorcable jroperty in, 033 
OPnCF of corporation, and carrying on business, 1 72 


OPFICFS, personal and local, and religious rites, 8(> 
OrpJCLAI/assignce, and cost*, 290, and seeA^vasEc 
OSriSSION of part of claim, 673~C02 

to award costa, 20S * 

grant relief, and ret judicata, 121 
notice point in Appeal, I jl4 
Bcrre notice, 7C1 
sue, effect of, C79, 5J50 
try or framo issue, 1304 
ONUS iJes Bcnocy op Pkoop 
OPERAlIONof law transfer by, 90S 
OPINION, difference of, and appeal from PniHion Bencb, 95 
OPTION of plaiQtiff,iQ compensation suils, 171 
OPAIi assignmont of decree, 90 

esaaunation by Court, 775-779 
ORDEHS and appeal, 420-420 
and decree, 37, 3S 
execution, 210 

/. if\ VTTm jiitt itois 


lOS, 151. 157 )55« 

when decree* 43 
insolrenoy, nature of, 24 
miscellaneous proceedings, 46 
tnterint, 12J0, 1211^ 


wn apj'enl, nieamnff of term, 

proccssual and decree* on merits 42 
rejecting appeal, and decree*, 47 
pUmt and decree*, 45, 47 
flcrviec of, 13SO 

valuation in nttacliment, and apfu^f 
H liieli roaj I>o rei lowed, IT'ft, IJW 



iNnrx. 


1G‘<1 


onncRs IN FiKsi sciuimjLr— 

I. rnttips to suif«, 511-572 
II IVamootBint. fliS-CSS 


'till urtuenatatcmeat anil set olf. 727-7-15 
IX. Appetaariec uTidnon »pp»*jriince,747-““l 


•SID 


lOOi. 

XXV Security for costs, 1084-10^7 
XXI'I Coinnmsions, 103$>II05 

YVT-Ti c - .1105-1107 


AJlXI. buits bvor againsttrustccs, CTccators, ondadoiinistrrtor^ 1127, lISS 
XXXII, Suita by or aaaiost mioors, or rorson« of unbound mind, llSO-1143 
XXXIfl Suits by pauper*, 1149-1 ICI 

XXXIV. Suits reUtinc to inorleae<^ of immot cable pronortv, 1102-1171 
XXXV Interpleader. 1172-1174 
XXXVI Spccialcase, 1175, 1170 

XXXMI SummaryproeedurooQ ncKotiabU initrtiracnts 1177 1182 
XXXVIII Arrest and attacbment before judsmeot. 11 S3 llOi 
XXXIX. Temnorarj injunctions and interloeu'ory wdcr« ll^V121l 
XL Appointment of Kec«ircr«, I215-I2.73 
XLT Appeals from onffinal decrees, 1259-1322 
Xrrr i- vni. r-- . — • -• 


OUSTHU, after suit brought, and amendment of plaint 
when acts of, separate causes of action 7vi 
<)\ PR VALUATION of suit, 81 

inquiry as to, 81 , an { irt \ at PaTi(» 


lUNUt, uUcrot of. 3S3 

PAUSI widow not cicmj t from jumonal appearance assneb. * 
PVnTICUIARnV m pi admy, OOt 

I* \r,TICUI-4RS endorse*! on admitted doentnent* S**f, SOT 
in plcadinf. Cdl.COJa 

of set off au^icKnt without rpeetfic all jali nofssr>e,T 
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index. 


nnd resjiidi'eaftt, J29, I29ji 
m auifi for, S87 
naturo of, 120 

133UC of CnmKiioc - n.t 


Jjgiii/ lu eulutce, 13 iegal incident of lomt tfnancr, 13 f 
eeparate salts far, ISSn 


«h<?n ‘uit for, barred by former amt, 579^ 
P.^DTJJER, arid oYecutioaa|raiu$t£r/rr. (US 0^3 
substiCoted aernce, C53x 


* I’lr'r 


PAI’rXERSHrP, and place o/sHing un<lor Contract Act, 17'l 
account, 8S0 

debt, suit to rccorcr, and joinder, Sft3« 
diaaolution of, 8Sr, 

burden of proof, 8S7« 
party to ooif, 003 
procedure in, S8T» 


suits, transposition of parties, 510 
unincorporated, and parly lo suit, MB 
PA nrV, absence of, 5C5 ^ ^ 


-n»«c Annrnov 


ll"l 



INDEX. 


164S 


P \RTV — fonlin t/rrf, 

AH'I euro of dcfinilion of bound^nra SuTn 
failure to produce CMdeneo, 821 
identity m rtijvdirota, 123-I2fl 
independent prounds of Action, 121 
intcrvcnor, 2l)'Jn , 

joinder of trustees or leeal reprcscntatirrt, 112S 
f'« penmens, 09 


llll-UUll, U-J-UOU 

representatiTC, question between, 267» 
restitution, 497-501 
right to appeal 3S9-39I 
waiver o! jurisdiction, CSn 


CO defendants not joining in appeal. 301 
contention of, and interpretation of decree, 1 17n 
contumacy of, 77Gn 

death, maniage, and lasolvencs of (0 XXIf ), IOIG-Jocr 
of, and eniorcement of decree, 279 
fresh suit, 12Ga 
JUTlsdlCtlOQ, 185 


larger legal scn«c, 12t 
impleading, 1000 

joinder of, Cll-572 s and are Joinder 

made only for purpose of discos en, "RIn 

mf‘aninzotteTrn, 124 

miseundiict of, on<l costs 211 

tnosnng in Vpiioal Court for leave to cive fnrtbei 

necessary in setting aside sale, lOI I 


on .*3r.«is 


refusing to give es idenee, 83 * 

remedy of, wh-n admi'Sion »ri n_l» all pnl 4«'fi 

rights of, 39-t3 

rfnVmg out, f>l'>-570 

thiril, and commnnieation for purpo^ t f litication, 7 m.« 
fraudulent sal', lulf* 
ran impeaeh iviicnro'nt of deerre, nin 
eJsim loalUeheil properii, <V J, 
seiture of preprtls of.ff'la 
losiiits (O I I .Ml-572 

when exemj I fri>m anrat. aOri ttl 

person tiv'l, IS I s tU'crcv, ift 

who i» a neee«vsrv. .’O* 
to bemal'. V ‘s 
V ho mas t«'. Mt 
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moEx. 


and rt3 judteala, }29 , 1291 
in suit for, 8S7 
nature of, J29 

i3sue of commission to nittir, 311 
made by CoUector, 2S'>, 286 
mesne profits in, 87I« 


« lien *uit for, barred by former suit, 5"9« 
PATITXTR, and cseeution against firm, 918-932 
substituted sernce, C52rt 

deceased or banlaupt, administration of asset*, I30» 
personal decree against, and ewculion, 27Cn 
suit bysurrinng, 5(i5n 

maintained against in other cajvicily, 6N« 
milieition by one, Cfi8a 
r MITNERS, appearances of, 1 121 
death of, and suit, 1 120 
ilfclosure of names of in suit, 1113 
si rvicc on. 11J4 

suit by or against, 1 1 11-i l20 Si'c FinH 
suits bctirccn, 1125 

PAnTNEESIIir, and place of suing under Contract Act, 179 
account, 880 

debt, suit to recover, and joinder, 503a 
dissolution of, 8SG 


)r. 


P \n I i', absence of, 605 


.ml tte Anninox 
nihnts. 12f>t 



IXDE^. 


1G43 


I’ARTY’— (on/iniwi/, 

fin 1 euro of ilcfinlUon of bonii<)trM< Sb7« 
failure to produce cTidonce, S2I 
identity in re»ju<fic/i/-t. ]23~]Sr> 
independent prounds of action, 121 
intorTenor, 2tj1n , 

joinder of trustees or tcml rrprcscntatirca, 112S 
fia pcit^tm, j)9 


pii-auer, u-^uuu 

rcprescntatiTC, question between, 267n 
restitution, 497-505 
right to appeal. 3S9-391 
waiver of jurisdiction, 6Sa 


CO defendants not joining in appeal, 391 
eontcntion of, and interpretation of decree, I17n 
eontuiaacyof, 77Cn 

d • '' * '-jono 


fargerlegalscn«e. J2I 
impleading, 1009 

joinder of, fill-572 , nnd see Joivurn 
nndo only for purpose of discoien, “Sin 
meanincf of term, 121 
iiuscundiict of, and costs, 213 

moving m Appeal Court W knie togiie fiirllu r emlenee ’^inn 
neeessory in setting nside sale, 101 1 


rigiiis ui, lij-j 1 
striking out, 045 - 5 T 0 

(hml, and eommunieation for purpose c f litieatien, 7 m a 
fraudulent sale, lUlfin 


jno 4 A 1 
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INDEX. 


i ■‘iTSATtl, witoc'iS tlisboliLVcd iw sncht 

P iTNlBApK, impleaded aulciendant, 5C7 

when proper party to suit, 5«l5n 

p^TTIil^O _ > - 


v..ourt tecs in, and appeal, 47 
P \YMENT by instalments, decree for, 86S-S70 
decree for, and intereat, 201-200 


asiue u: jMrte 4te<7ec. <b4, 7/1, 771 n 
l>y judgment, debtor, 007 
in interpleader, 1172 

summary ©•■ocedure, J 181 
of attacbod debt, 042 
cost o£ commission, 1103 
erpenaes of witness, 820-828 
purchase money of immoioablop operff, lOOO-lOOl 
under decree, 890^07 

in pre cmptioQ suit, $S3-S^C 
when sale of immoTeabfcproi»erty postponed, 907 
of Court fee for serriee, 1380 

fees on documents 007 

1 - * , . '80 


liiioi I ucuec, t L, oJo 
loluntaii, 00 suit torccorcr, 88 
I'ECUNTARY interest of judge, COa 
lurisdiction 02 

bow tletcrmioed, 157 , and Jtri^DiCTjov 
I’ENALTy, and interest, 205n 

lor default in attending as iutvvcsa, 2(W 
not produping documents, 724 


to the Piivv Council, effect of, 444 
amt. 9^*)8, and sec Lis Pf 

pendma^Scct 24) rtcootes duly pciHlmg, 105> 
rfNDIXG suit, meaning of term, 107 

I'rnPOnilANCE of condition prccc»Ient of, C'Lf 

of contract, place of, and jurr’dicf mn, |88 
PiJP.rOD, eiilargeuient of, COd 
rrR5lAJtnKCY, ami C irrjlrg on liusines*. IHl 
PER'nSSTOX See Lrivr 
I'FKPETUAL injunaioD. 92S , 
and limilalSnn, *'20 

Prit''0X, definition of, in neiicral Cl luscs Act, Wi 
Pl'n^^ON'lLjiirisdicfion. /7rc JcrntsMCriON. (riBs«"-‘0 
ofRoo* and sui*s relalio' to rites, Rfl 



lM>b\ 


1G{5 


rL.\CU, «D>1 iccrual of cftu»t of action m contract, H? 
of y^rformaiicc of contract, and jnriadKticn, l&i 
frc^entation of I^lalnt,2^1 
iQing, 1SG 

and actual rc'idcncv, 175 

cancolUtion of contract, 187 

carrjing on buamcas, and «(c Latiiuino u> ItrsiNLss 

^ fiUu*trationa). 173 


forum of defendant, 174* 

immorcablr< nropertr. in different ]uri»dictiDn», 1C7 
libel, ISG 


rend outauiabio tnroUeU ih« , 
where subject matter, 15S 


amenumctii oi, Uiu>u>i , anu«re«iHbNi>MCNT 
in addition of defendant, 515 
and appointment of Itcceiicr, 1^1, 1230 


defect as to signature or >cr(fication, COSn 
defined, 200 

direction to file aeporate, Ci5 
identification of land in, b05, 707, 7U7 r 
in suit in public trust, 3G3 


action foe snisrcpresentation, 700 


inspection of, 7J4 
production of, 7iV72J 
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INDEX. 


W/AINT — conliiiued 

(0 VII ), fictitious names, fiOii 

grounds of exemption from limiJatK/a, 60(3 
immoreabie ^peity, 095 
incomistent defeoces, 61 

•titles, 701, 705 


points to be jneln/led lo, 70i 
prayer for fnrtlier relief, 708 
presentation of frcsli, 7J3 
procedure on admission of, 712 
rejection of, 715, 722 

appeal from, 721 
applicability of rule, 7 1 5 
disclosure of cause of action, 71C-7IS 
form of Order, 718 
IQ part, 718 
iQSufficicatafaJuf^ 718 
procedure oo, 7iJ 
tine to Lc fixed, 710 
vlicD iiicumbent, 720 

order may be maik, 7 1 8 


ropiescDtatiCc character, 606 
return of. 716 


suit as reprosentativr . test byaUfemonfs in plaint, 
tcthnieal objections, 704 
title, description and names of parti< s, 007-600 
what plaint must show, 710 

• 1 . • ' I . • • • ■ !■ r ■ ■ 

r 

presentation of, and stamp, 202 
date of, 202 

in institution of suit, 200, 201 
place of, 201 
time of, 200 
to wliOID, 201 
rejection of, and decree, 4(>-48 
return of, for amendment, 078 

election, bl6», (jlbA 
Bignatoro of, 000 , CG 7 
verification of, 066-070 

I’LAINTIFI’. i’cc PARil 


afi/Ucr inn, 
(jonamidar, 610-518 
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I'lJiim i i'F--^onlinufd 

on Ivlialf <»lso of otiicra totrmtcil, 533 5il 

minor at time of former »mf, 599 

m scomluot of. ami coits, 2i3, SlSa 

miijomilcr and nonjoinder of. £15 

not bound to apply to hare proper part^ aiidcJ. 5o6 

obtaining leare to omit to aoe, 699 


PI..VrNTfFrb, wlio ought to auc u» diffcrcot Courts, and joinder, 15S 
VL-Sii ncitlier admitted nor prored, decree iMacd on, 403n 
PLE.VDER, abscncej>f, 753. 753n 


remuneration from cli nt. S15 


appcaraoc-*. CiO 
sen ICC of jiroeeaa on. 635 
order pissed witliout bctping, I78« 


pj^j['\DINGSa»diUmt(0 MI), 695.726 

and written eUtcmcnl aud set oB, 727~7i6 

embarrassing. 705 b 

rinJiog* inconsi'tcnt with,'fl*3K 
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INDEX. 


PliAIiJJ’ — contmhcd 

(0 MT r-' 


•titles, 701, 705 

inference of law, and axgaments, 701 
letters of adlninistration, 709 


object and essential parts of, 0% 
operative and ultimate facts, 702 
particulars, 695 
points to be included in, 701 
prayer for f urtber relief, 70S 
presentation of freslt, 723 
procedure on admiasion of, 712 
rejection of, 715, 722 

appeal from, 721 
applicabdity of rule, 7IS 
disclosure of cause of action, 710 718 
form of order, 718 
m part, 713 
iDSufbcicut stamp, 718 
procedure on, 72. 
tunc to bo fixed, 719 
when lucumbeot, 720 

order may bo made, 7Jb 
ii^bt of action barud, 720 
te lef ou separate {pounds, 712 
or remedy, TOO 
to bo specified id, 712 
rcpiCNostatii o character, C90 

7lr 


in jostitiitiOQ ofsni', 200, 1-91 
place of, 201 
time of, 200 
to whom, 201 
rejection of, and decree, 40-48 
return of, for amendment, B78 

election, GlOn, 1>I8 a 
signature of, OOb, 001 
verification of, 6Gi>-070 

l'f:.AlNTf£r Aee I’invi to Soir 
and choice of forum, 172 
iumcct*'i*ary issue, 120 
iflJidjty of decree held by I iin, 07r« 
ttrhilcr lilif',102 
bcnamidar, 5H>~518 
claiming too much, CbO 
rVction by, Clli«, ClSa 
in doubt as to jiropcr dtfouiUnt, S3J 
joimUt ai, C51-C2 5 , and *« Joi*coEr 
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cohJ/«u,-J 

on behalf also of others iotorrsied, C33*5I1 
minor at time of former suit, 609 
misconduct of, and costs, 2)3. 2)3 r 
misjoinder and nonjoinder of. 61), 615 


PI..HOTIP1''S, who ought to sue m diffireut Courts, and joinder, I5S 
ri-lX aaihcrndBiiiiei bdt /voirj, iieerce XascH rw, iDSn 
riX \DEn, absenee^of, 753, 753*^ 


kusu, .10, .io'( 

rcmuseratiofl from cli'nt, 215 


appeoranc". CiO 
serrice of jiroceas on, C35 
order piuftcd without lieanog, 17Sn 


when exempt from arrest, 490 
» luihlc for costa in amt by mino*-, 1133 



1G18 


INDEX. 


P LE.i DXN G'lS' — coiUtafttil 
goncraU7 (0 VI ), 

ftBeg^tion of jmpliccl contract, COJ 
relation, 002 
malice, etc., GG2 
notice, 6C2 


lotiicuiuntjr, <>ti4 
presumption ofU'ft, 0t>3 
signature OOtKCb? 
striking out. 070-07? 
unnecessary oracaadalous matter, C7i 
leriOcation of, 661^670 
MofmsiJ, construction of, 121 1» 


ruiN-- • 


roLUEM. liabiiity olancccssor to an unscltied, 277 
ffCili Itfo estate in, 277 


dcCice for, construed to include messe pro/iL*, bStia 
deUrcry of, 1033 

formal, 932 

ctcfujire, suit for, and foint, 850n 
forma], admitted by tenant, 034 

and caoKC of action for freoli suit, 242n 
AV//7J. 031 


PC'" of estate of dccea-icd Ifiodu and n^prcsviifatioo, Q 

I’OS r, occcpfaiico of plaiOt sent 2Bf 

letter Sent t Jiroogb, instead of siimmon.*/ w 
serMCo bj ]38i 

POSlACl], ju; ui-'Hl of. J97 



IXPFX. 


040 


rONFMJ Vr c f n%Tmcnt of «lo<-F»-t»lninoimt sTi* 
<f faV nml proclamation fl'Oa 


rOST^'CmpT, in «1 >riini n(, Ju Igr r\r' o< lintr loj« 
POA\FP. (inherent) Frr I«rnrnr\T Power 
inhorr-nt, oH nrt,in.*tanct^tit 
•*>inR of, '•iM 
of attorney m »uit, ri32, U33 

Court not pxj rp<aU taVen awa\, Ift 

ami matter not IoucIimI by toilc, ir 
POU > PS m errcwtins tran.»ferretl rlerrcp. 231. 21j 
of Court prmling appeal, 1'13't 
\ppe11alG Court, ^30 433 
PI \CTICE anil aula to construction 0-^ 

and amendment of written atairmenl. IS 
place of tuing ICO 
point not dealt with by Coilc, 10 
departure froin, and consent, COa 
estabUshed, force of. 13, lOn 
in Admiralty aide, 24 
application for review. 13<>4 
rc^rd topleadinn. "'On 
incorvect, IGr 

ofFoglwh Vlraimlty CiiOft 24 
Insolvency Court, 23 
uniformity in, 10 
PRATER for tclicf.TOri 

for further relief, 708 
PREAMBLE, 1 

effect of, 1-30 

PRFCEDEKT, judieia', and abuse of, 0, 10 
judicial, over ruling same, lln 
PRFCEPT In esecution of decrees, 233 


uiLiee 111, oa>-os ■ 
pRpinrmARY, 31-04 
decree, 33, 37, 38 

and appeal, 37, 301, 838 


inauiry as 10 raiui. oi FUii ev, ai 
judgment 4t7 
order, 37 

and appeal from final decree, 38a 
point and remand, 1200-1300 

prerogative, Royal, and jurisdiction of Sovereign rn Onuncil, 437 
PRFSCRIBFD, defined 3t 

PEFSEKTATIOX of memorandura of appeal I2M-120I* 

of plaint in Institution of suit, 2tK> 202 an lure I'ui'sr 
PRFSFRV.^TIOV of proj^rty I’m ling appeal, 13J0 

5 J« 
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INDEX. 


PRESIDENCY Small Cause Court, and sanng clause, 03, C4 
. , not affected by Sect 2 fl 

towns, and insoh cncy law, 22 


in favour of effectual service, C52, C53 , 055 
of law, and pleading, 663 

order of institution of suits, 202 
that Judge has exercised his discretion, 2lBn 
where no order for transfer on face of procccdio^^, 190 
PREVIOUS decisions, 3, 9 
lustory of law, 4 
legislation, 1-3, 6, 7 
state of fan, 3 

PRICE, deficiency of, 9SC, 9S7 
interest on, 987 

PRIEST, officiating, mterest of, 366,366 r 
I'RINCIPAL and agent, suit for account between, S87 


PRIOR mortgage, sale subject to, 1169 
mortgagee and suit, 1IC2-11C4 
PRIORITY and st&y ol suit (Soct 10), 07 
PRISON, service on defendant in, f55 
PRIVACY, right of, ind suit, 86 

I’RIVATE riglit chimed m common, and re^jadicato, 160, 136 


m mteiTOgatoncs, <o» 
PRlViry to paity, 12i, I21n. 125 
PltlV 


prooecd/ngs, h i/i 

and suits, 44 
order in, and dtcrec, 44 
pnOOtDURrand uniformity of dmnon, 10 
alterations m, refrospectirp in effect, HO 
and rej jiidieala, 101 
as to j lace cl suing, 150 
error in, offcctingjiirt«dicti ia,473.473ii 

nj plication of, and jurfdiction, * “■ 
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VltOCEDVIitl—^onlintteJ 

for BiMcclIanoott^ proccc lings 49t-IOr 
former of Frovincwl Courts 1 


probate and administration 25 
Irfnt and Revenue Courts 27-30 
inherent power to Invent 18n l^n 


procedure for 491 496 
PROCESS forejeeulion 929 
eerrieo of iJSO t3S2 

PROCESSU \L order and decree on nv-nts 42 
rights and r qhta of parties 42 


discrepant from ecrlifcate 0 On 
waiverofmw statement in 9<»n 


PROtll! IllOVnotto be ptvsimel t" I'n 
PPOTl\ir\ inilaint -00 "(ft -Tn 
III plea 1 ngs C'i 

PROOF of refusal to tfthe cs I lenee Rtln 
» •ubstitution of speeulsfion for 4«3>i 
want of in review IS"! 

PPOPrRTl (ancestral) Iiabil ts of mrserution _S| 
define 1 00 Cl 

iramnseslle an I pUec of sums 15S 

incorporeal I tred tamrnts C] 
nttarhnient of 203-3)5 <V>6-OoS 
ocrti*' cate of sale 1029 
d eiTo I pon a wwlgage is nor JOf? 

for iKtwsston and nesoe prof (s 8'‘0-SS2 
recovers an ) i Irntifieati n 8fO-8C ” 
def ncil Cl 

dohsir) of 1031 IU33 

nn ler dreree, 931 


f 
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INDT^X. 


joinder mMiAfonecoTcrv of, OSl-fjii 


sa.le <if, 90f5 

setting aaida sals of, WIO 
suit for, and I^tfcra Patent, I69 
moQSy charged on, ICln 
suits decmeil to be for, I<M, 1(51 


abate fo, 

decree for debvery of, 3(57 
»tee»Mi to (oUouf tf»e person, 10*5 
defined, 24, 61 
'{otivery of, m sale, 901 
tjrowusg crops, 57, 61 
iQStaTKes of, 964n 

Bale of, 901-1010 ^ 


of t 

PROSBCtJTION, order directing, 52» 

PROTECfllNO order la execution piocceding*. ^(6, no' 
PROTEST agaioat lurisdiction, 70 
PROVINCE, service of summons lO other. Aid 
PROVIKriAE Small Cause Courts, and savinps clause, 02, 03 


PUBLIC matters, suits relating to, 355-370 
morality and implied bar, 83 
officer, 58 

and pnbl lo 'errant in Penal Code, 7S 
defiaed, 34 

liorv fat medo defendants "PiOa 


''VVfl? 1 llill 


PUBLICATION o! sale-proclamatioii, O-tt 
PUISNE mortgagee, and suit, 1162 
PUNtSmiENTof enruo, stutfo^esforciRtf, tSI 
PURCH4SE on l>eliaU of another, SW-iat 


in otixrution, irliat acijuiinl t». 315, 3t(» 
not smplicafAd mJrsud 5n »ale, SfO* 
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rurxnASKu— 


PUliCKASE MONEY, clcduclion ofcnst^iii j>ri cmi>lii>iiHiiit, JI7 

S rnent of, m prt-oniption, 881*8X0 
t to receiTO biek, OSln 

rURD VN \SHIN ladies ami arrest, 288 

ducorer} of dorunitnts, 7!l‘l 
substituted Birvicc, GS2n 
AS witnesses, 1090, 109<)n 
exemption from personal appevance, 4 69 
zenana of, entering. 288 

PUTXl holding, purchase of, and representation, 260 


of law, 454-130 ^ 


suit against, to set aside poftaA, and Id I 

liAlYATIlind, and assessment of mesne profits, 874 
7} XIYATWAPI teniiro in Madras, and partition, 285 


UAJ, impartible, and assets, 27T 

RAJAH, and oscmption from personal apj« aranre, 4'V 
R\TE of oichango, andapjxal totlw* Privj Council, 1345 
of interest, 204 

on costs, 207 


RE ADMISSION of appeal dLsniissod for default, l2Xj 
of remanded suit, 



r 
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IMJEJ:. 


(Jdincd, 1216 


by subordinate Judge, 122ba 
of property of shrme, ISl2» 
possession taken bcfoic actual appointiucnt of 123C/i 
sought against legal reprcscntatH c, 1243a * 

RECITAL m bond, primd facie e^^de^cc of residence, 174a 
RECOItD and name of transferee of decree, dIO 

copies of, in appeal to the Privy Council, 1337, 133S 
deatro} ed, and second suit, 94 


1315, 1515 


RECOUPifENT distinguished from set off and payment, 73l> 
RECOVERY of amount recovered under rc>cjwd or superseded decree, DJ 


SUIllVJ, V-J 

uioDC} in restitution, 499 

suit for, incamng of, 740 

and set off, 734-745 

morcablc property under distraint or ottaciimcnt, io\ !“«> 
possession of immoreable property, decree for, 8"IV 8 


.S 


Ilfck UND of aasi Is. amt for. 339 

of ba/ance of deposit ta apfxal, 1779 
co^ts, 3l2 

under rei erfccd d»rm, I3li 

ment uoil'-r decree, Win 



IKDKX. 


HErUSAT. of certificate for leave to a(>pcal to tlio Privy Council, 1330 
of [oa>c to defend msummiry procedure, IISO, 1181 
review, 13fi2 

or inability of trustee to sue, H®? 
to accept ncrrice of soninions, 6n^ 017 

obey decree for execution of documcnla, 030 

endorsement ©f negotiable instrument, 030 
rccoirnirc law of British India,l0O 

REGISTER of suits, G30 

REGISTRAR, appointment of, ns next friend dnapproicd, 1133 
executing eonwjancc, 931 


in execution, 930, 931 

expenses of same, 930 
memorandum of appeal, 1204 
. sale certificate, 1029, 1030 

aecnrity bond, 1341 

REGISTRY of applicatioas granted in review, 1377 
UEGULARirV, presumption of, 30 
RE HEARING of appeal by the Privy Couned, 440 
order for, and review, 1377 


plaint, Uo-Ua 

and decree, 31, 4<>-48 
UELAlIONof CourU, 12 

legal, condemned in India, and foreign judgment, 130 
oflandlord and tenant, and rctjj4,tata. 134 
RELATORS, suit in name of {m Public CbaritKs), 305 
RELEASE of imprisoned debtor, 291, 292 

of surety for rc'titution in appcol to tbe Priij Council, 1311 
RELIEF, amendment ot pleadings »» to, CiJ8-09i) 
alternative, 013, 712 

and ouster of jur^iliction, t2« 
stamp, 

inconsistent, TO"* 
ancillary, deemed grantcil, 123 
and cause of action, 012 
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Rt fJEF — conlaiucd. 

obtamablo Hirou^Ji ptrsottal oI cdicDCc^ 1<37 

^aUii, i'>1 


euutiiaury, c>u« 

uoafTected by change ju i»occ{lan,5(0 
when right to, claimed lo common, 136 
KELINQUISH31ENT of jiosscssion with notice, 87t', biO 


UrAtAND, and appeal, 427, 432 


REMl-DIES sjilittinit of, 675, 626 
r.E\IEf)Y and claim, COl 
defined, fOl 

errors in procedure, I ^ 


landlord, 20 


RFKT, decree for, 870 ^ 


n09 


IIENT CO CRTS, how distinguished from Cird Cottr/s, 27-30 
ItEPEAL of enactments in Fifth Schedule, COO 
nf ■m'nnnts 1034 


on tfccurii.}, J,j4( 

UKPIILSENT ATION and Himln father, 130 
and manigcr of Hindu family, 131 


MHS 
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r.UrUKsKXr \ri\ E nml cxicutionCSctt. 47), 258, 259, 2i » 
nnJ us judieala, 120 


notico to allow causo agaiust caciutiuii, 917, OIS 
'•oit m fnrmA jiauftf**) 1150 
Bum\ b1 oI auit, 1049-1059, lOGG 
biirJon of proof m execution againat, 283 
claim by or against, ncraODallv, C21,622 
defined, 33, 257, 274 

-27!> 


judgment debtor, SO 
plaintiff and restoration of auit, 751 
sued aa aucli, and aet off, 743 
amt, 362- 3C5, 633, 545 
aa, 70S, 709 

by or against (0 XXXI ), 1127, 1129 
r.E S VI,11 on default by purchaser, 999, lOOO 

loss on. lOOO 

l!FS nr, ir- 


liinc, and decision beforecliangcof Ian, lin 
jioint of law, 109 


suit JUj-ivu 

and execution proooedmgs, 106, 107, lOS , 
finding of Cruninal Court, 105 
• identity of auit, 105 
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INDEX, 


i'ATNAIil, Witness (hvlM.lic\c'la^(tucli, iO"? 
P AT}tlDAP. impjendwl as tlefendant, 5C7 
when proper party to «mt, 5fiJ» 

p,T,T,T^T. 


PA YJIENT hy jastalments, decree for, 868-870 
detreo for, and interest, 20f-206 


summary p'xxredure, IJ81 
of attached debt, 

cost of commission, ] 103 
expCQSea of witness. 826-828 
purchase money ofimmo^eabli. projierfy, JO^O-lOOl 
under decree, 800-807 

in pre emptionsuif, 8S3-8SC 
when sale of immoTCfthlc proi>erty )M«tpencd» 007 
of Court fee for serricc, I3S0 

fees on rloeuments, 507 
. . . ' S07 


uijuu ui,k.ite, ej,., eju 

soluntary, oosu'tfOTccorcr, 68 
PECENTARA' intoreat of jodje, 06* 
juDstliction fO 

how Jefemnnert, 177} and «f* 
PENALTY, and ;ntere..t, 2a5« 

for default 10 attending os witness, 201 
not producing documtnfs, 721 
PEXC"*’^*' ’ , . , 


-iiif, 05 OS . anil *fe Lrs Prsppxs 
ponihns (Sect 21) denotes duly pemling, 1*>S 
PKJvDI.VCi sti»f» meaning of term, 107 

PEflf’ORXfANCE of corvlpion preoeth nt and of. 

of ron'raet, plsee of, and jnrtsJ«et»on, 1SJ> 

PEIJIOD, onlarguneiit of, 5f>0 
PlNtUANENCY, and ejrrjirgon Inifints*, ISl 
PKl'.tllSSfOK Stf hrwr. 

PEnPfrrDAL injunction, P»s 
an 1 liniitatint). 1>29 

JTUsOK, d. fifliUon of. in (Vorral Cl ««<«•’ f* 

I'rJlSflS'AL jurMiliitioa /Tre JCBMPtC^^O^ frrB*o'''») 
ofUri-n. and sin's relating to rife*, 86 



IMiKX. 
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• CAItn\I^a ON l]rsi>tss 


clTcet of clauK (tf). Sect I0..1Gf 
erjiiitablo jurisdiction in ftrfonam, lOS 
forum of defendant, 174 

imraoi cable propertj, in diffircot jurt&dictioiu. 1G7 
bbcl.lSG 

limitations (beet £0). 173 
local jurisdiction, 150, lOI 
meaning of “ immocrable |>ro|iirt),’' ICO 


relief oltainabto tlirousb ol>cilicti<« , 158 
wlicn. subject matter, I3S 

I’luMNf, allegation of fraud in, <U0, TVUn, 7V7n 
mutakc in, 703a 

allegations lo, and date of vcri6calion, C75n 
amended by Court of Appeal, i“« 
amendment of, C71-C0 1 , and «<e AMENO'irNT 
in addition of defendant, &t5 
and appointment of Rcceiicr, 1331, 1236 


ilcfcct as to Signature or Tcrificotion, CCSn 
defined, 300 

direction to file separate, 635 
identification of land in, 605, 707, 7U7 r 
in suit in public trust, SOS 

summsrT procedure on negotiable nutrmmnt, 1170 
meaning oi^Arin, 

(O VII ), 605-726 

account, 605 

action for miarcprcsentation, 700 
alternative titles (examples), 704 
inconsistent reliefs, 708 

certificate under Succession (Vrtificatc Act. TOO 
contents ofatatement, 703, 703 
defendant’s interest snd liability, COG 
liabihlj.TlO 
description of object, 7 *7 

diffircDCC bctueeopositiousof I Umtiflsnd defendant, 7i 
documents relied on id, 723-736 

failure to produce, 725 
inspection of, 721 
lsssof.734 

production cf, 725-72o 
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PLAINT — continued 

(0 VII ), fictitious iiniQcs, CDS 


money suit, mesne profits or account, C93 
object and essential paiis of, C96 
operative and nllimato facts, 70^ 
particulars, 655 
points to bo iBcIadcd in. 701 
prajer for further relief, 70S 
presentation of freali, lii 
procedure on admission of, 712 
rcjeetioo of, 71C, 722 

appeal from, 721 

Applicabibty of rule, 715 

<!i3cIosun) of cause of action, 710-71S 

form of order, 718 

in 718 

lOsulBcicot stamp, 718 

proccilute on, 722 

tiQjc to be fixed, 710 

wiicD incumbent, 720 


to be spsiiticd in, 712 
rcpre-jcutatuc clioroctcr, 090 
return of, 715 


tcvlioicnl objections, 701 


lu insCitutioo ofsUi*, 200, 2ul 
place of, 201 
tuno of, 200 
to ivboQ], JOI 
rejcc-liofi of, and decree, 10-4S 
return of, for amcndineot, 078 

election, ClOa, (,l8ii 
siQiiaturo of, OOO, Cl57 
tcrilication of, 0i>t'-(JT0 

I'I,\1N11II *tc I'auTi iw bviT 


lx namUar, 0ll>-5l8 

claiming too much, t»jO 

rb clion bj, Olt a, 0l8a 

m doubt os to } ropir lie full fant, S32 

j nndir as. 511-523 . and ect Joi’«nin 





I’l^UNTIFF — coiilinucii 

on bcbal/ also of ntlien intomtcd, C33*Sil 
minor at time of former cuit, C99 


zemindar, 615 

PL.\INTIFFS, who ought to sue in (Jiflcrcnt Courts, and joinder, 158 
PL VN neither admitted nor prowd, decree based on, iOSn 


remuneration from eli'nl, 


sen ire ui [aiKxss uu, 
onii.r passid without bearing, (7bn 


I’LPAUIXCS and j Uiot (O > II ), CM-72(5 

and written statement and sit oO, 737-7IC 

embarrassing, 705n 
findio?* incon-Mcnt 
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Wl;i5X. 


~coit(ni,ucd 

generally (0 VI), C01-fa91 

allegation of implied contract, CbJ 
telntien, G62 
nittucft,ctc,CC2 
notice, 602 


[If csuniption of Ian , 003 
Hign&turc of, 66G-(>(»7 
striking out, G70-671 
imnccca^aiy orecaiulalous wottcr, 071 
' crification of, C(J6-C70 
llouojsil, consli action of, ISUn 

roiN' “ » • " 


I'OLIilUSf, liability of successor to an unsotticil, 277 
freaU life ostato in, 277 


clccieo for, construed to includo mesno profits, $?0)' 
tlolivery of, 1033 

formal, 033 

o^cluai7c,amt lot, and joint, $59a 
forma], admitted br tenant. 034 

and cause of action tor fresh suit. 2t3n 
Jihrts, 931 

Liquidator in, and Receiver, !233n 
nature of, 033 


nitli notice, 870, hW 
n priRcntativc rcsi-iting deliviry of, 2 (»(Ja 


wioiigiui, atm u-iiiiiiiy I'lr iiifsiu jii 

profiln duo to itnprovrnu ot, 3S, 3 1 
I’O'" ssOll of istntc of ilftca'c.l Itmdu an I -t prewntat leo, 3"i5 

I'OSl, aicoptaneo of J lauit sent 201 

letter sent lUrintfsh, instead of Mimnioa". 
s nice li 


i'0''iA<,r. iu}m''iit it, ty* 
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rO^nrOXEMENT o( Mjnwnt of dcrr'laliiineiiint. MK sTit 
of »ak- and proclaniation, 070a 


•ale after order of, 1(I27« 

rOffTSCRIPT, in domm'nt, Judge cic'’o«kinff, 402« 
POAVER (inherent) See ImrREvr Power 
inherent, of Court, irb«tanee» of, lC-10 
•avin^ of, 54>0 
of attorney m suit, fi32, 033 

Court not expre*a1y taVen awa\, Ifi 

and master not touchwl by Code. If* 
P0\\ ERS in eTeenting transferred decree, 231, Jl* 
of Court pending appeal, 1330 
Appellate Court, •130-433 
PR ^CnCE anil aids to construction, 

and amendment of wnlten staUment, )h 


m Auuumuy tiue, .4 

application for KTiew, 1364 
regard to pleadings, 775, 770« 
ineorrect. ICn 

of Eagkih A'lmmJty Court, 21 
Insolrency Court, 22 
noifornuty in, 10 
PR\YERfor relief, 706 

/or farther relief, 70S 
PBEUtBLE, 1 

effect of, 1-20 

PRECEDENT, judicia', and abase of, 0, |0 
jadicial, over ruling same, tin 
PRECEPT in execution of decree*, 235 
PRE EJIPnOX and 3Ishomedan Law. 8-S3. <1<14 
suit and deduction of costs, 21C. 217 
payment into Court, Sr*7-‘.i*‘> 
decree m, SSS-SSO 
PP.FI*nnXART. 3I-tV4 
dccfW, 33, 37. 3S 

aod appeal, 37, 391, SSH 
IQ administration suit, SS2, 8a3 
dissolution of partner*hij», S**!, 


and appeal from final decree, Snu 
point and remand, 1296-1300 

PREROGATIVE, Royal, and jurisdiction of Sovereign in Council, 437 
PRESCRIBED, defined. 34 

PRESENTATION of memorandum of appeal, 125<t-i2<<il 

of plaint in institution o* suit, 2t''<>-202 . and tr Pliixt 
PRESERVATION of property landing appeal, 1310 
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index. 


PREVIOUS decisions 3, 9 
history of law, i 
legislation, 1-3, C, 7 
state of laA7, 3 

PRICE, deficiency of, 9SG, 937 
interest on, 037 

PRIEST, officiating, interest of, 36C, 366b 
PRINCIPAL and agent, suit for account between, 387 
PRINCIPLE, first, application of, 10«, 11b 
of law (established), value of 19 b 
upon which causes adranced, 17b 
PRIOR mortgage, salo subject to, 1163 
mortgasree end suit, IlW-lIO -1 
PRIOEIIY and stay of suit (Sect 10). 9” 

PRISON, service on defendant in, 655 
PP.IVACV, right of, and suit, 36 

PRIV’ATP fight cl'itnicd m common, and re*jiidicala, 106, 116 
PRIVILPOE and scaling up portions of doeuruon!*, 70I 
c\oinption from arrest Ejemitiov 

personal Bjipoarance. Set AP6r<ii 
111 inte.rogatorios, 785 
PRI\I1\ to party, 12t, ]2ln, 12’ 

I’RIV’ - " 


<lt fmition of, and foreign Court". 51 
lirst objection to jiirifdirtion beftre, 69 
\ ol d practising before, 'i^n 

PROU \1F and Administration Act, conflicting with CnIc, 25 


proceeding whether a suit, JOO 
proceeding", 25 OCIn 

and suit", 44 
onkr in, ond dicrrc, 44 
PROCf DURE and iiniforiniC^ of deewton, 10 
alteratioai in rctro"pecfirr incflict. 510 



INDEX. 
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PROCEDURE— <on/inwe<f. 

for misccllaneom proceedings, 49t^0C 
former, of Provincinl Courts, 1 
Supremo Courts, I 


procediuT for, 491-196 
PROCESS for execution, 920 
eeiTieo of. 1380, 1382 

PROCESSUAL order and decree on merits, 42 
nshts and rights of parties, 42 


1 r 


discrepant from ecttilieale, <)*'M 
wai\er of mw statement in,98t)n 


PRO! US, al*ieljm"nt of, liv attaeliment of 2'ts 

due to improvements, 31, 3l 
in pro ciuplion, fiSfi 

of immovealilo property, and cause of action I'll 
rnOIIIPIlION not to lie pn«iimeil, ll, I'n 
PROLIXITY in pUint. 790, 7ift-717« 
in pJeading», (i72 

PROOF of refa^al to taVe ev idenee, Kl la 
' substitution of speculation tor, 4<i3a 
want of, in renew, 1371 

PROPEP.TY (ancestral), liability of. i» rserutinn, 


decree iipun a mmlgagr fs n<it, 101? 

for ]HiMes«lon and mesite profit*. 870--}^ ’ 
recnrrrv.anUlentifirali 

dcfincl.tll 

deJurry of, J931, 11*33 

«n ler iWree, nij.nai 
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sa'o ol, 996 

s^'ftingasidosaloof, 1010 
Ba‘t for, hikJ tcttcra Pafpjjf, }5U 
IMoDfychargwl on. lOln 
suits deemed to be for, ICO, 101 


decree for dcbreiy of, 807 
deemed to follov the person, J O.’S 
defined, 34, 01 
delirery of, in gale, {Ml 
crowing crop*, 67, Cl 
inat&nccs of, OOln 
sole of, 99)-.|Oio 


of tliird pn V ji, , . 

PJ^OSECDTION, order directing, 03« 

PROrECTING order m execution proceedings, ‘Hifi, no? 
PROTEST ogaiostjuriidictioo, 70 
PROVINCE, serneo of aummons m other, 203 
PROVINnAL Small Cause Courts, and esnnei clause, oJ. tj3 


PUBLIC matters, suits relntiog to, 355-3TC 
morality and implied Lir. 
nflieor, 5S 

and public serFant m penal Code, 5S 
defined, 3t 

liow far mide defendants, SJOa 
in oflicial ea|weiiy, suit by oragaia-it fO 


XWH). 


PUBLIC \TION of aalo proelanjatioii, H'iS 
Puisne mortgagee, an I amt, 1163 
rUNISIftlENT of crime, suit forrnfnreing. 171 
PURCir \*SE on U hilf of anolhrr, 322-T27 


in erocution, wliat aei^uinsl b», 316, 31i' 
not ifnrlirBi«^l In fraud In sale, 2Ki»a 
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PUUCHASE'MONEy, deduction of costs tn ]>n emptuiil suit, J17 
parent of, m preemption, 88t-88B 
right to receive back, 081n 

PORDANASHIN ladles and arrest, 288 

discovery of documints, 79*) 
substitnted sirvicc, 652a 
as witnesses, 1090. 1090» 
exemption from personal appearance, 489 
zenana of, entering, 288 

PnT\l holding, purchase of, and representation, 2G0 


Qpir'C'j'TOV 


- Oy r. «^C, oia 'HO 

I ' ''l- • SI . 


of law, AM-450 


JIAIYAT, snit against, to set aiidopo/fat.and r'« 1 M 

PAIYATl land, and assessaicDt of mesne proBls, 874 
JJ ilYATn'AIil tcmiro in Madras, and partition, 285 
liAJ, impartible, and assets, 277 

RAJAH, and exemption from personal oppconincc. t'H.' 

R ATE of exchange, and appeal to tho Privy Council, 1345 
of interest, 204 

on costs, 207 

RE ADAIISSION of appeal dLsmt«scd for default, 1285 
of remanded suit, 1290 



1C54 


INBDX. 


Oilinctl, 12lfi 


RECITAL in bond, ptirn& Jacie evidence of rcsnlcncc', 174/i 


UECOUPilENX dutingitcalicd from set off and jw^nienf. 730 

• ’ orsu/^TSedid dcCiTC, Dl 


auii. iuj, t>_<< 

monci In 

stilt lor, mcamng oL 740 

ftijdactoO "54*745 , tro m 

moveable proportj under ibstraiot or otladimert.4o\l«;o 

possession of immorraMc property, decree tor, 8<U »»» 


I.f h UN D of ftSA/'ls, suit for, 35^ 

o/b.»I,jn« />/ depend in n/ipeab ^^'4* 
coats, ^ 

under txtcnctfdcertc, •<0-^, |3*» 
jajmchtuni r deerer. Win 
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RErUSU of certificate for leave to appeal to tho Privy CouncJ, 1339 
of lca\o to defend msummvy proccdurv. I1$0, 1181 
review, ]3r>2 

or inability of trustee to KUC, 1127 
to accept service of summons, C16, 617 

obc> decree for execution ot documents, 030 

endorsement of negotiable instrument, 03o 
recognize Ian of Untish India, 100 
PwEGISTERof suits, C3b 

REGISTRAR, appointment of, as next friend di->approicd, 1138 
executing conveyance, 931 


ID cieeutiOD, 930, 931 

expenses of same, 930 
memorandum of appeal, 1201 
, sale certificate, 1029, 1030 

security bond, 1341 

P.EGISTRY of applications granted m review, 1377 
REGOLARIIV, presumption of, 30 
RE HEARING of appeal by the Privy Council, 440 
order for, and review, 1377 


plaint, ^10><«3 

and decree, 31, 40-48 

RELATION of Courts, 12 

legal, coDdemnc'l in India, and foreign judgment, ICO 
onaodlord and tenant, and rt*jjdicala, 131 
RELATORS, suit in name of (m Public Cbarilus), 365 
RELEASE of impriaoncd debtor, 291, 292 

of surety lor restitution in appeal to the Privj Council, 1311 
RELILP, amendment of pleadings aa to, 08S-69«» 
altcrnatiio, 013, 712 

and ouster of jurisiiictiOD, 82a 
stamp, 8*>a 
inconsistent, "OS 




I05G 




KLIjIEP — continvid. 

obtainable tlirougb jicrsotuil olitdieiicc, 167 

, . and jilacc 018010,", lib 


uuaiciiciLU by Lnaui,e lu juuoluiuc, oiu 
whoa right to, claimed to common, 1 J6 
ItELlNQUISilMENT of possession witli notice, 870, ShU 
I{E>L4NI>, and appeal, 427, 432 

and new points which can be tsLen by defendant after, 411 
by Appellato Court, 129&-J307 
costs of, and decree to appeal, 1321 
improper order of, 12p7 
objections first taken after, 4)4 
to findincs after, 1306 

Mhcii order of, treated as without jurisdiction, f>7 
REUEDfES sphtting of, 575, GM 
REMEDY and claim, 601 
defined, fOl 

errors in procedure, 417^ ^ 


landlord, 20 


REMOVAL from file of plaint by minor suing without nwt fnead. 1 1 113J 
of guardian to suit, 1145 
next friend, 1144 


of, and saving clause, 6J), l«t> 

Kuif, where to bo instituted, IBb 
suits for recoivry of, and reinitraia, 131 
m Dongalond rules id oiseoTeiy, 777 
RENT COURTS, how distinguished from Cinl CourU, 
REPEAL of enactments in Fifth Schedule, 009 
REPORT in examination of accounts. lOM 
local imTstigation, 1091 
partition, 1100. IlOf ^ 

of Commusioners, and evidence, 1095, lOJO 
on Bccufity, l34l 

, ,, , / «t.-, iw 


M/fS 
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1007 


llbPKEif t «ti<lcttcufwii(SccJ 47) S5S,2SO,2('o 

anJ Tcsjudicota, 12G 


chim by or aRainst, nrrso&aUT, t, 
defined, 33 257,274 


^’oraffanwtfO XXXI ), H27, II2S 
UL S \Lt on default by imrchuser, 099, 1000 

low on, 1000 

ItFS " • no ir- 


intcrlocutory uriKis, lut 
lasne, and <lecuion t^foco change ol lau | in 
jioint of lair 109 




in» nr n>s 
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INDEX 
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«1 iKuiabic decnioB, 130 
applicability of ExpIaDation II' , 122 
„ n , 136 

Bi-namidaM, 128 
CO defendanla, 128, 129 
competent inmdiction, 130-112 
compromises, 146 
coneurrcntiurisdietiOD, 137, 138 
conflicting decisions, 147 
consent <^ers, 140 
different title, 122 
titles, 184 


loiiiitr nearing and decision, 142 
Hindu mdott, J2C-128 
lioir bar constituted, 118 
identity of canso of action, 121 
patties, 124 

iiUBiatcnul matter, and o6i<<r dt'la, 1 19 
joint and eevcral liability, 130 
contractor, 129, 130 
siTongdoers, 129, 130 
(urnaian, 131 
lessor and le«see, 130 
maintenance suits, 147 
manager guardian, 132 

of joint Hindu fauiilj, 131 
matter constructively lO issue, ll't 
minor, 132 
mortgagor, 133 
of rule, 99, 118-160 
omusion to grant relief, 1-3 
partition, 129, 134 
iicrsons not party to suit, 124 

classes of anmc, J-i 

point nut raised, J21 

presumption 89 to luiisdiction, 141 

printy, 126, 125rt 

public and private ugbt'*, VW, I3l' 

rcprc>cntation, 120 

shcbait, 132 


, • maioN JuooMEsis 

** ^ ilTtct of, oil cause of action, 102 

I’Dglisii doctriooof I9I 
III former Codes, 102 
on ivliat j Iia l>a«cd, IC3 
test of, 11*2 

nknlitv of n lief not material to, 98 


1 uiri-ctid I’J 


• taki if (»», IdJ 
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iiiA JUDIC \T i— cnntmucil 


relief deemed relused, )24 
whether nilo applicahle toappoftb, lot 
ULbCISisION of special leave to appeal, 439 
RLSIDLXCE, actual, 172. 175, 177 
and appearance in person, MO 
arrest outside jurisdiction, 191 
Insolvent Act, 177 
plaint, 695, C97 

service of summons, MI, &I2, 6lS 
at more places than one, 17S 
change of, pendin'; suit, 7S 


>u u< icn'iant, ana jurisOictioD, ll>. 

pise- of suing. l-iS, 172-179 
out of British India, and *ccurity (or cos(«, 10S4 
jxinodof, 178 
temporary, 178, 179 

and place of suing, 172 
voluntary, 172, 17C 
when DO permanent, 178 
RESISTANCE to execution, 3 tO 

to possession of immoveable pro|>crty, lC3,>-10tt> 
RESTITUTION, 407-503 

of conjugal rights, decree for. 026-930 
on reversal or rarianco of decree, 475-503 
order for, and appeal. 4S 

security, 922 
sccuritj for, G03 

and appeal 1272. 127 » 

RLblOR \TION of appeal, 1285-1288 
of suit (after dismissal], 753 
RETENTION of jurisdiction, 97 
RETIREMENT of next friend. 1141 
of guardian to suit, 1145 

RE TRANSFER of suit, appeal, or proceeding, 193 
RFTURN of documents fO Xlll ), S05-S13 
of plaint, for amendment, 621 

when suit in wrong Court, 713-715 
purchase money, 1027-1029 
ItrVJ NlJF Acts, and bar of cngnuaucc, 8l» 

Court, 27 

anianlc 01, f2 
de/ined. Cl 
jurinliction of, 73 
no suit on rent decree 1 1, *13 
1 ffiecr, jurisilief loti of, 99 
UEVl NUL P t\ING land, and partili n 
RL\ I RS \I. of decree, an 1 recovers of atuuunt recotrrvd, 91 
re«titation on. 4* 3-51*3 

R1 \ 1 RblUM R, anl H in lu widow and 120-12' 

R1 \ 1 RsfOMR', ruil I ) , an I jottHler, M 2 
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BenAmjdoT), 128 ’ 

CO defcndaois, 128, 12& 
competent jonsdictioD, 13C-U2 
comprauuses 1^8 

conevarent jurisdiction, 137, 138 
coodictingdecisioiis, 147 
consent orders, I4C 
different title, 122 
tiUes, 134 

diannssal of former suit, 144 
eSect of appeal, 139, 145 
fr 1 — • <- 


iioir bar constituted, 118 
identity of cause of action, 121 
parlies, 124 

immatcml msttei, aodo&iferdK/a, liO 
joint and serera) liability, 13D 
contractor, 129, 130 
wrongdoers, 129, ISO 
/urnaion, 131 
lessor and le«sec, 133 
mamteDaoce suits, 147 
managcT^guardian, 132 

of joint Hindu familj > 1 31 
matter constructirely in issue. 1)9 
lujnor, 132 
mortgagor, J3J 
ofrufe, 99, 118-lCO 
omiision to grant relief, 123 
partition, 129, 131 
persons not parly to suit, 124 

riasies of saitie, 121 

point not raised, 121 

presumption as to jurisdiction, 141 

pneity, 125, J23n 

public and priratc riglit<«, 100, 131’> 

representation, 120 

sliebsit, 132 


lnElo^ 

j, .>.>-1^4 

iffi-ct of, oil cause of action, 102 
English doctrine of, 101 
111 former C'odc^, 102 
on whiit pli a ba«etJ, 103 
test of, l(i2 


109 
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1 LS JUplQ \TA~conUnvcd 


ULbCISSION of special Ic&vc to appeal. 439 
r.ESIDENCE, actual, 172. I7C, 177 
and appearance in person, GIO 
arrest outside jurisdiction, 401 
Insolvent Act, 177 
plaint, G95, 607 

service of summons, Gt I 612, 618 


of defen lant, and jurudietion 152 

plac^ofsutog 15S 173-179 
out of British India, and ‘ccurity for cost*, 1081 
period of, 178 
temporary, 178 179 

and place of suing, 172 
voluntary, 172, 170 
when no permanent, 178 
BESISTANCB to execution, 510 

to possession of immoveable projicrly, IC3,>-1010 
RESTITUTION, 497-503 

of conjugal rights, decree for, 930-930 
on reversal or variance of decree, 4"5-503 
order for, and appeal, 4S 
security, 933 
aeeunt} for, 503 

and appeal, 1373 1377 
UE&IOU moN of appeal. 1285-128“ 
of suit (after dismissal), 753 
KETE\TIO\ of jurisdiction, 97 
RETIREMENT of next friend 1111 
of guardian to suit, 1145 

RE TRANSFER of suit appeal, or proceeding, 19J 
RETURN of documents (O XIII ), 605-813 
of plaint, for amendment 031 

when suit in wTong Court 713-715 
jurchasc money, 1037-1039 
RI \ FNUF \ct* and bar of cognizanci, 8i 
Court, 27 

and GkIc. GI,C» 
defined, 01 
jurisitiction of, 73 
i»o suit on rent flicrir t>/ 'KS 
ofti 'cr, juri'diction of 09 
RI M- NUL 1* \\1\G land, and partition 
RL\KnS\I ofd cree, an I recoierr of amount nreoTemJ, 91 
re<titulion on 4 3-£li3 

MM RsIOM R, ani IIinIu«ido« and rv*j„<fienr<i J2t,-13s 
MM! ''lONM x suil li.ant j<iwVr,i>12 



INDEX'. 


RrA'IL\\ , SCO SW 

and clccrtt muu», 

e-t parlc dccnc, 77i, T74 
order for adioaniment of liiarui,^, S36 
signed ftnd dated jndgwenf, SCO 
ij'idiOTfion for, SCI 




(Put VIII ), t57'^io‘'* 

ItEVJSION, 865 

and jutisdictioo of High Couit, 4S8-<6S 
Kent Recovery Act (Madras), CO 
want of jnnsdictjon, 470 
of order amendrog decree, 8C4 

rc;cctjng application to sue as paupir. 1153 
lofusa' of sutumona to witness, 826 
» (Part VTir ), -iSJ-ifXf 
atibunssioQ for, 125i 

lUtdil, 111 common, aodretjuJica/a, 100, 13i> 
lueaniQg ol term m beet 2 W 
of % civ il nature, SI, 85 
ippeal, lioif gnen, 20 
lac partifcS,3y-l2 
to Uegia at Ii«ating of suit, 642 

in bearing of appe^, 1261 
wnmoTeaUo proper^, ond pJice of sum?, 158, K>1 
“ to sue," Jedoed, 1046 

taken aw»? by implication, S2 

IMiES religious, right depenibng on question as lo. 65 
suits relating to, 6$, 86 
KULEbfPart.Vl 483-4S8 

dcliucd 35 ^ , esa 

ol procedure m <le)egalion of oiecntiOfi to ColJcilM, 3-5 
nature of, 14 
dectsioii on Euglisli, IJ 


bAL VRY and atticbmcnt, 203, 2’H 205, 200. 301, 302, 61% 
suit for, and jurisdiction, ISOa 
SALE, adiouriue'-ni •*- ' 


» H till, dMtingowbnlffoiassl Ly/csiilrar, -riln 
wh »n> ron fuct<d, snJ how' lUsd • 07 1 
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1001 


S V< — con/«nutd. 

wrtificato of, 1020, loaO 

and tight of nctioo, 31fia 
effect of, 318» 
fraud Vitiating, 210. 210n 
in cveouf ion, 070-1014 

and {ia }ien(feA<, 032 

of decree sulxequenlly revcrwl, 772 


objections as to nature of jios^'ion, 277 
of good*, and delivery, 180 

immoveable property, 098-1010 

and bid by co sharer, 1002 
certificate, 1029 

defaulting purchaser, 099, lOOI, 1002 
re-ea1e, 1002 
resistance tn, 1030-1040 


|H>%i}H>iiiuieui ui, 

when to become abeotute, 1021-1027 

C T ,!»*.— «127 

• *«uing, 168 


amt ueiiveiy. jj * 

tranaferof aharcs,etc . 
irregularity in. 993 
negotiable lostrtjsienu, 992 
of party anmmomngwitne** 8>R 
share incorporation. 992 

on close holiday, 201n 

order refusing to pass order for, 26<)n 

place of, 9S1 


time ot. 'i»l,9M 

to decree holdtr, 088-091 

under decree, made withou* jura«diction. It)l3 

validity of, ami fraud by plaintiff. 1021 

nttboiit disclosing rbarge, 320>> 

SALCAHLE interest, 1021, 10J8 

SANCTION, consent of tmnor'a guardian without. 2W« 
of execution by transferee of decree. *>07, 9|0 

Governor General tn delegation of esecut on to Collector, 327 
suit in public trust, objoet of. 36A, 367 

S 4TISFACriOK of claim and payment into Court. 1081 
setting aside cr port* decree after, 7C0 

S4VIS0. and Proi ineial Small Cause Court*, tl 
of Charteml High Court, 18** 
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SCANDALOUS counter daim 18» 
mitter in bills of costs, G70 

memorandam of Appeal ISi,1250 
pleading*!, G70, 671 

SCEtEDULED district and Sect 17 K8 
districts, 32 

SEAL, use of, for signature, 58, 59 

“ SEALING UP ” privileged portions of docsmctits, 701 

SECOND appeal. 397-422 

and Eeiisal Tenanev Act, 2CSn 
constrnction of docnment, 4 IS 
jBatter of jnriadict ion, 419« 
at instance of anction purc^ioscr, 2C8n 
objection to jurisdiction, first taken on, 156n 
(0 XLTT), 1323 

SECRETAEY OF STATE m Council, and bodj eorpontc, ISO 
liability of, to be snwl, 77 
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SECTIONS OF CODE— <o>i/fnMrf 

47 .230-268 

48 2GS 271 

49 271, 272 

50 272 278 

61 278, 279 

62 279 283 
53 284 

64 28J-286 
55 286-290 
60 290 
57 291 

68 291 

69 292-293 

00 293-303 

01 305, 300 

02 306,307 

03 307-310 

04 310^15 

05 315-322 
66 322 327 

07 327 

08 327 

09 328 

70 328 

71 328-330 

72 330 


341 

342 

343, 344 
344-347 
318 

348 

318 349 

349 350 
360 

351-3 I 


375 

355 370 
350 

3''0-37r 

377 

378-3 St) 

381-391 

391.302 

302 311 

391-30“ 

307 

397 

417-122 

422 

423^20 

420-430 

430 

430 

432 

414 

434 

431 

435 
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SECTIONS or CODE-H:on«.n„«* 

114 457 

115 458 4«fl 
H6 481 

117 481 
US 481 
110 481 

120 483 

121 4S3 

122 483 

123 483 

124 484 

125 484 

126 484 

127 485 

• 128 485 

129 480 
ISO 480 

131 480 

132 480 


133 

480 

134 

490 

135 

490 

130 

401, }02 

137 

497 

133 

403 

139 

407 

140 

497 

141 

4SM-40( 

142 

400 

U3 

497 

144 

407-^07 

14B 

603-OOG 

UG 

500 

147 

50G 

148 

600 

149 

507 

160 

50s 

151 

G<iR 

J52 

509 

167 

500 

151 

600 

165 

500 

150 

509 


157 509 
155 Sll> 


SFCURITY -xml ancst l>eIore jtidginciit, IIM _ , 

ttivl judgment debtor Bb<»ut to bt declared an insolrcnt, 2S7, 260, 29i) 
leave to defend in summary proccdnrr, 1160 
stay ntesceutjon, 922 023 
lenipornryjojuiwtions, 1197, 120i 
by Receiver, 1216 
for appearance of vvitnes*, 20l 

cost®, In retirin'; nsxt friend, lUt 
m appeal, 1275-1270 

to the Privy Council, 1371-133“ 
divorce 26 

(0 XXV) 1081-1087 

effect of failure to furnvl'. IPS^E 1097 
when may l»o rcriairodfrom plamtiff, lOSl 

reatitiilion, 503 

and appeal, 1272, 1273 
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SEPARAIE cau^ei of action eeainit separate d«fen lan*s 68"n 
coats 214 21B 
defences, 730 


lur piuuiiou loan 
to set aside decree, 766 
trials, power to order, 611, 624-626 

and appellate Court, 62i> 

SERVANT not a niembet of faiuilv (service of aommoDs), 045 


process on reeo;;nizcd agent, 634 
pleader OS'* 
summons 202 203 

and minor, 643 6t3n 

radwajr ofSciats, 6lfn 
foreign. 203 

m another j rovince 203 
L-iluchistan 66tR 
suit against firm, 1114 

notice in same, 113I 
oil corporation 1110 
0 \ ,t4l*CC0 

defendant a| pcating teforc, 752 

refusing or not foun I, r JO 
deliterv or (raiwmiss n Oil 
duty el eerving officer • 
endorsement in *►! > 
examination of return 12 oil rer • li 

in foreign temtorj « >(> 

ino loof fl2 

I n Civil jublicoffier etc 65* 

i1''fendant in another |unsdic(ion r53 

I riHon 665 

© It of iSrilish lodm I »• 
male I lemlwr of family 
iMTcrald'fcndsnts ri2 
sol liers 05* 

wrong person of a 1 1 lar nm e R. I 
personal or on BKciil t>4t rtc 
■ubstituled OflO-rVt 
Buliotllution of letter lio I 


Oil an I C'ets nut a«ar lifl 216 2l‘'n 
at 1 dotree »nra{>aWc « f l»»n2riifnfTr*l 2jr 
crt>H» de»T<s n|4 ‘115 
distribution of assets IJt 
s] iwal from decree in case of 8*** km 
d tree I o1 )er (| unbasinglriititl It Bi>d<lr|M«it 
decree in ea e of, 8Ss 

equitable ill eaeess of leeuniary |ur»dt tiun. 71 


arrlapiea) *14 

r 
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SET OFF— •c(7n*»n»«d 

(0 VT.r V , 


(UaatioWAncc ot, iJUn 
distiQgaishcd ftOta A p!e^ of payment, 730 
counter claim, 737 
recoupment, 730 

cBcct ot, 7Jl, 744 
equitable, 737, 739. 739n 
general pnoctple ot, 737, 737 r 
jurisdiction in, 713 
lilustrations of, 735 

' ' ‘’710,740 


uiiattaeascniiaito, i-i^n 


and a|mal, revision, rovicw, 773 
** Court." 769 
"tlecTco,’’ 76't 
•• duo service,* 7CS 


eircaof.773 

liiQitalion ami bunlt n of proof, 76? 
not without nolico, 774 
object of rule, 764 
on nppkcatioii of dctendaiif, T6l 
lirool, how (tiien, 76H 
terms and dwcrclloft, 77- 
to wliom relief given, 771 ^ 

w»vs In which decrees set nsiuc, «' o 


sale, iuiu-tu«i 

of sliaro lu spiieal, 1-67 

bL^I,L'U3^iotlBsmfl{0 MV) HI3 WJ, ami r-e 
. ‘ f r i^j 
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SinVATURF and initialling, B9 
and Bcaling 69 
defect as to, In plaint, G6Sn 
in Code, when includes atamping, 35 
meaning of “person referred to,' 69 
of admissions, 80 1 

amendment of application for cxccation,9]2 
memorandam of appeal. ISC'! 
application for erccntion, 902 

order for sale, 978 
to Buo as pauper. 1161 
appointment of pleader, 636 
award in arbitration I4rr. 
decree, 805, 866 

in appeal 1118 
deposition bj Tudge Sli 
judgment, 851 

maptical, 1311 
memoraiKliim of appeal, I23*> 

evid. nfebv Iiid.e, 841 
p’aint under 0 U . 1I0<> 
jileadiiiBinaiiU by corporation tllO 

or against linn lilt 

pleadings Gfi'WG? 
jiroeoes /or ereeiiti JM O'w 
aumtnnns, rt17 639 

SILFNOll m decree ns to fiirtlier interest 2i>4 


SIMULTANEOUS elocution 917 


SMALL CAUSE instituted m onlinarr Court, and second appeal, 419 
Court, 20 

and apponl, 417-422 


Buit for refund of assets 310 


Presidency, 01 

at]daartnce1a««r.61 64 
not afiectni by f5<wt 2 51 

ProTinnal and saring clause, 62, C3 
junotirtK>n<f Id 
suits ci'gniiafle Iis,4l9 
transfer for eieeution In h*>; 

801 Dll R, semes' of summens on, f In 

SOLICITOR, an I c«»ts duo from rlwnt. 2I6 
lien (or costs. 2tf ■ 
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SET OPF — continued 
(0 VIII ), 


uisajiowance ol, ;jy« 
distinguished from a plea of payment, 73U 
countw cJalm, 737 
^ recoupment, 736 

cScct of, 7di, 7-14 
equitable, 737, 739. 739n 


8ET1II4Q ASIDL award in arbitration, 1 lb? 
consent decree, 387 
decree <* parte, 701-774 

after ealufactiun, 700 
and appeal, r<ovisioii,romn, ?7J 
Court,” 709 
, ''tlccrco,'’70y 

••duoatrvKC,* 7t)f> 


cITctt of, 77- 

limitation and biinli n of yruuf, 7l>7 
not without notice, 774 


of aharo in apiwal, I-t07 

bEl’lLLMlAl of iMmufO MV) si3~bJJ, and ft I'Si Li 

SHAUV m acotporaUou.fcatfiof.TOl 

« hat bi dceiiu.d ini.luu«.(t i>y, J 
in n<i\cablc proi»rt>,a({*chni«Tit of, N'l 
liiminidiit) jnliDiiia>raUc prii|>rrt\, aoilcxemui 11, CJI, l'-> 

httl y \I I, and attachment, 301 

claiming land a« auch, and mwno irofit*. 

imniojfidtr of « no, HHn 

tnll (> r d-clarntioii of lUh lt» I* » !• 7 


IW.’, If1'7 
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RICrNATURr ftnd initmllitip, TO 
and scaling 69 
defect as to, In plaint, CC8» 
in Code, when includes stamping 31 
meaning of " person rcfcrretl to, 60 
of admissions, 80f 


appointment of pleader. 636 
award En arbitration lifR 
lEerree, 8(5.5, fiflfi 

In appeal 1118 
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<}IlfUrTANFOUSegec.t n ffl7 


^MAH CAT38F mat lute 1 nordnar»C«nl an Weonl anneal 41ft 
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STATEMENT— con/i H u(d. 

T^Tltten, spcciaUj pte&ded defeucj, 730 
"pecific dealing, 730, 731 

dental, 730, 732, 733 
time for presentation of, 727 
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of execution, 022-021 
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aummary procedure, 1181 
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of proceedings, 47, 48 

by the Privy Council, 1342 
sale by Collector, 330-331 
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* suit, and execution*proceedings, 96 
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relief, 98, 99 

lurisdiction togrant relief, 99 
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pending appeal, 03 
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relief, anpointmcnt of Receiver is form of, 1221 

rules, when none, ICn 
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avoidance of, 13 

TEMPLE, interest of worshipper in, 350« 
rights of worsbipijcr m, 359 
echcuie for management of, 301 
TEMPORARY injunctions (0 XSXIX), 1195-1214 
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and place of «uing, 172 
TEYANT and interpleader, 1173 

IQ commoQ, and loinder, 543ff 
TEN \NTS (regutered), decree ngaiust, and fee j'titeala, 13^ 

TENDER before action, aod paj ment into Court, 10^2 
of expenses of witness, 827 

TER'MS on which ex jnnr/t decree «et asi k, 771 
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TITLES, alternative, 704 
inconsistent, 704 

TOLI£, recovery of, and iTamoveabln property, 1C5 

TORT, action on : (hee'sentisb, 171 
act of ooatcr aeparatc, S89 
and cause of action, 185 


TORTS, continuing, and ean«o of action, 5*12 
on diBcrent properties, 593 

TRADE, carrying on, 633 

TRADING NAME, suit against person who uses, l] 2 t> 


•uuKruiiiaiiuii. jtu' 
by Gavernor General in CounciJ, SVO 
evidence in, 818 
'ceord of reasons for, 1*H( 
on misconception of fact. 190 
under Letters Patent (clause 13), 191 

TRANSFEREE of rights before or after decree, when a representatnc, “57 2^ 
TRANSL.AT 10 N in appeals to the Privy Conned, coal* of, SOOn 

interest on same, ‘ifji* 

TRANSMISSION of docuraenU m appeal to the |•rlvy Council, IMS 
of orthr of the I’rnj Coiioeil 1513, 1311 

TRAVT RsF. in defeorw. 73<» 

TRI and immoveable property, f| 

unsLTore<l, an 1 rxeeution *a)r, :4S« 

TRESPASS, to property in pUintifTs powree i on. lt*7» 

TREbPASSFR an 1 mtene-profiu, 873. S7« 

TRIAl-, meaning of term, 19** 
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TAR'fl AD, suit by JHcJnbcrs of, against /ar^oran, COO^i 
TATCHAX community,, suit on bebalf of, 3t»3« 

TAXATION of costs by dissenting trustee, SOffii 
rECHIvlCAL objections, 706 

as to jurisdiction, /7f 
sense and construction, D, J1 

TECHXICALITV and execution proceeding*, tOta 
avoidance of, 13 

TEVPXJJ, jjilcrest of v or^hipper u>, 359» 
rights of worshipper in, 35D 
scheme for management of, 361 

TEVPORARy injunctions fO XXXlX ), II9S-12J4 
residence Sa Residence 

and jifacc of smug, J7i 
TENANT and interpleader, 1173 

m coDituon, and joinder, 543n 
TENANTS (registered), decree against, au<l r<t jiidtcala, 131 

TENDER befoic action, and payment info Court, J0S2 
of expenses of witiies*, 627 

TERMS on which tx pnrU decree set asnlt, "71 
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TERRI rORlAli jurisdiction, 152, J53 6t'LoCil 
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question of, and special appeal, 73n 
what 13 a difFerent, 132 
same and different and re« imfKofa, J31 
short, of Code, 31 
to reatitntion 501,502 
varying relief after proof of, 413 a 

TITLES, alternatne. 704 
inconsistent, 704 

TOLLS, recovery of, and immoveable property, 105 

TORT, action on , the evsentiats, 17J 
act of ooster separate, 589 
and cause of action, 185 
as a general rule, separate causa of action, 588 
connected with contract, 589 
unity of title to property injured, 689 
compensation for, and Sect 19 171 

TORTS, continuing, and ean»e of action, 592 
on differen* properties, 592 

TRADE, carrying on, 523 

TRADING NAME, suit against person who uses, 1 12C 


evidence in, 848 
'ccord of reasons for. 190 
on misconception of fact, 190 
under Letters Patent (claose 13), 191 

1 R,\NSFEREE of rights before or after decree, when a rcpmenutt>c, 557, 25S 

TRANSLATION id appeals to the Privy Conned, coats of, 860* 

interest on same, fUVla 

TRANSMISSION of document' in appeal to the Privy Council, 1338 
of order of the Privy Couneit, 1313, 13ft 

1 RAVI llSF. in defence, 73t1 

1 RFhJs and immoveable property. Cl 

uoscTcred, and execution aalr, St Sn 

TRESPASS, to property m plaint ilTs on, lOTa 

1 REhP fSSFR and in<an»<pr«£ta, 873, 874 

TRIAL, meaning of term, 19^ 

motion for temporary Injanetron treated a-i, 1511 
ae]>arate, powir to or Wr, 51 1 
separate, C54, C33 
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TAR}^ ID, suit by members of, against laTmvan, 009/i 

TATCH4X community, suit on bebajf of, 3G3 a 

TAXATION of costs by dissenting trustee, 209 1 

TECHNICAL objections, 14, 706 

as to junsdictiOD, 171 
sense and construction ft 11 

TECHNICALITY and execution proceedings 464« 
avoidance of, 13 

TEMPLE, interest of worsbipper in, 359ii 
rights of woi-shippcr in, 359 
scheme for management of, 361 

TEMPORARY injunctions (0 XXXlX ), 1195-1214 
residence See Rl«idehce 

and place of suing, 172 

TENANT and interpleader, 1173 

in common, and loinder, 543n 

TENANTS (registered), decree ogainst, and m jitiieaia, 137 

TENDER before action, and payment into Court, 10S2 
of esponses of witness, 827 

TERRIS on which e* pnrU decree set aside, 771 

effeet of non coroplmnce mth same, 7 

TBRRIIOBIAL jurisdiction, 102, 103 See Ix»C»L 

TEST action, postponement of suit peudin", 1*28 
for joinder, 810n 
jn bar by former suit, 084n 
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meauiug ui <»uul, ^ 
relevancy, 784 ^ 


is uiiaj, •»*-* 

^ matter should hare been in is'uc, 121 

TESTA MENl 4RY juruJieUon, 25 

lirocedure in, 20, 


15if> 
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TITLE, and cause of action, 003, C08» 

sale certificate, 310-319, 315tt-310M 

stay by htpen^ene, 90 
dei-ds of immoveable projwrtj, 102, 
liecwion by Revenue Court not a liar, 114i* 

incidentally questioned, and amt fori ml, J63fl 
of auction purchaser, 3J 5-322 
Coile, 1 

party in plaint, rO'-OO** 
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TITLES, alt«raati\e, 704 
incoD3t3t«nt, 704 

TOLLS, recovery of, and immoveable property, 1C5 

TORT, action on ; the essentials, 171 
act of Ouster separate, S80 
and cause of action, 185 
as a general rule, separate cause of action, ^8 
connected with contract, 689 
unity of title to proper^ injured, 689 
compensation for, and Sect 19 171 

TORTS, continuing, and can^c of action, 60^ 
on different properties, 592 

TRADE, carrying on, 633 

TRADING NAME, suit against person who uses. 1I2C 


to Court III another province, 231 


evidence in, 849 
record of reasons for, 196 
on misconception of fact, 190 
under Letters Patent (clause 13), 194 

IRANSFEREEof rights befotu or after decree.whenarcprrscntatue, “57, 25s 

TRANSLATION m appeals to the Privy Oooned. ccst« of, SCOn 

Interest nn same, gron 

TRANSMISSION of documents in appeal to the Pnvy Council, IMS 
of otth r of the I'Tivy Council, 1511, 1311 

1 RA VERSE, in di fence. 730 

TRF>,S and immoveable property. Cl 

unsuvcml, and execution sale, S4Sa 

TltESPASS, to properly la plainlifTs | > Q>»en» on . 187a 

TRESPK'^SFR and mceoe-ivofiu, 673. 874 

Tr.IAT„ meaning cl term, 19*t 

motion for temporary Injunction trralcj as, ISll 
scjiarate, poarr to cir W, 911 

arparate, C24, CM 
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taxation of costa by dissenting trustee, 209 1 

TECHNICAL objections, 14, 706 
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sense and construction, 0, 11 

TECHNICALIIY and execution proceedings, 4C4n 
avoidance of, 13 

TEAIPLE, interest of worsbipper in, 359ii 
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scheme for management of, 361 

TEMPOEARY injunctions (0 XXXlX ), 1195-1214 
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and place of suing, 172 

TENANT aiid interpleader, 1173 

in common, and lomder, 543>i 

TENANTS (registered), decree against, and r« jndteala, 137 

TENDER before action, and payment into Court, 10S2 
of expenses of witnes®, 827 

TERAIS on which «« pnrU decree set asult, 771 
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TERRITORIAL jurisdiction, 152, 151 Se» Loojt 
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for joinder, 0l5n 
in bar by former suit, 584» 
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procedure in, 25, 


TITLE, and cause of 


incidentally qucationcd, and suit for lanl, 1 
of ftiiOtion pHrchascr,3J5-122 
Code, 1 

party in plilnt, 097-699 
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TITLE— < i>n<» n tz«d 

question of, and special appeal 73ii 
what IS a different, 122 
same and different, and reaj^Koia, 134 
short, of Code, 31 
to restitution 501,502 
varying relief after proof of, 413 ji 

TITLES, alternative 704 
inconsistent, 704 

TOLLS, recovery of, and immoveable property, 105 

TORT, action on, the essentials, 171 
act of ouster separate 589 
and cause of action, 185 


TORTS, continuing, and cause of actiou 5 12 
on diffcren* properties 592 

TRADE, carrying on, 032 

TRADING NAME, suit against person who uses, 1120 


pendency, 197, 108 
amall Cause Court, 199 
special ]urtsdictK>n, 199 
inbnrdinatioo, 199 
by Governor General in Council. 200 
evidence id, 848 
'eeord of reasons for, 1% 
on misconception offset, 190 
under Letters Patent {clause 13), |9t 

IR'VNSFFREF of rights before or after decree, when a rciresentative, 257, 278 

TRANSLATION in appeals to the Privy Council, costs of, 860ii 

interest on same, 8i4in 

TRANSMISSION of documents in appeal to tbe IVivy Council, 1 338 
of orJtr of the Privy Coiinei) 1513, 1341 

1 RAN 1 IISF, in defence, 7311 

IRl 1.6 and immoveable property, 61 

uas< vered, and execution sale, 24Se 

1 RLSPASS, to property m plaintiff's i>nnir«i>oD, J67« 

TP.1.6rN«lSFR and me*no.profiu, 873. 874 

TRIAL, meaning cf term, I'M 

motionlor teraivirary in unelion treativl as, 12)1 
rei>arste, poarr to or W, SI) 
separate, 624, t>25 
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TRUST, cliantaW** <in/T'P~~T i -n 


TRUS rEE, and seeuritr for costa in amt by miiper. 1 IW 
bar by former suit bv, V>5a 
costa of, 209. 209n 

I- • . . _ » - 



UMPIRE m arlntratiQD, 1460 
UNCERTAIN allegation on record, HO 

UNCERTAINry in decree for recovery of imniorertbla property. 867 
of local limits, 170, 17I 

UNDERVALUATION of amt, 718 
UNIFORMITV of ileciafons, imporlaoee of, liiw 
UNNECESSARY matter in pleadings HI 
UNSOUND mind, persons of, suit b> or as-amst IU7, 1148 
UbAQK baying tbe force of {&«, 409, 410 
USER, right of, is question of fact, 409 


VARALVTNAilA and preaenlafion of appeal H60 
filing of, IS not appciranee, 746 

VAKIL and compromise, 1075, 1076 
and definition of pleader, 57, 58 

presentation of appeal, 1259, 1260 
included by definition of pleader. 34 
practising before the Privy Council 68 b 

VALIDITY of appointment of Judge, 65n, Of 

VALUATION and joinder of caiisea of action, 622 
and jurisdiction in appeal, 380, 400, 451 


“ ''anrap^al,81,S4»,721,722 

meanc profitadomaiided bypnint, o4« 
BUits Imode ol), 80, 81 
question as to clause, ami ai^al, 39a 
aubject matter not capable of evart. 81 a 


1,0, III ajijuai lu UK i ri*y u«»uncd, 1337 
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Value — continued 

of mcBnc profits Biib'<rqiicnt toourt, m'I appealable value, 45‘> 
suit and pirudietion m appeal, 83, 61 
. Suits Valuation Act, 83 
bow detcrmiocd, 80 
in appeal to the PMvy Council, 451^4’-, 3 

, , , , ^ consolidation, J332, n33 

proclam itinn of 'ale, 982 


VERIFICATION ol appbcation for execution, pOj 

order for sau*, 979 
toenoas pattper, llSl 


VEiJSEL, (fefendant or judgment ueoiui, w 
VESTING order, 090 
VEXATIOUS action and c<«tr, 213 


IVAlVERand appeal, 415, 416a 

_ I .1 I • „ 1,^ 


tVAN'l'of jurwifiction, (4, 

catopiicl from pkading, *l\ 7pn 
1 >ARJ;aN 1 liitsecution.OW 
WARRANTY of title and talc, 331. 1031 
IVASJLAT, accrual of cause of action as to, 8~1 

and joint ojijionition to plaintin a pomcKiui], 97^ 


WILL, con-'trifftlon of, 274 


or appi'al, cCvcl of, 36 
aujKaring L) rounsrLBndcoaU.SIfl 
attendanev iKfore Connatsaioner, 1101 
c«nitnw'K'n to eaam'nr. 341 
rrclil lilts «.r. an I appeal. 407. 1312. 13ir< 
lU fault in alien lancc Ij.Slit 

putuU.Mrfil sf,?!! 
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IKDfeX. 


8tlT OfF — conXtnutd 

(0 YITTX 


txecntor or admimstrator, 743 
defeodaoVa position m claump^, 738 
dpfiiicii,73G 


>44 

equUaWe, 737, 739, 739« 


u^tiduy pi<:aaii.c4 


SKXTfNO ASIDE Award m arbitrfttioD, 1467 
consent decree, 387 
decree taparU, 704-774 

alter aatisI&ctiuQ, 766 
and appeal, revmou.tOTicw, 773 
•'Court *• 769 
« " 769 

'* duo scrvKc,” 768 


b«K, lUlU-lU-l 

o! sUaro la ajipeal, 1367 

bEriH:MENTotiSMKs(0 MV), 813-6^', amlj«lssii.s 

SHAltE >n ft corporaUyu.fialeoI.tWl 

what IS (Icenled intiuiitu hy, 

«\ noscaWtproi^itiy, attachment of, M5 r,^, !«,» »H3i 

f mvii\ ided) lO iinmovcaWc propirt'^t and cxpiulion, 031, 93-> * v*! 

SHKU \ir. a*taclimer,l,301 

clotniinjs latul a" such, and mesnc-ptofits, 87» 
nonjoinder of one, &-I3 b 

aiul for iWbrstlnii of titfo to l»c, IW , 





SrONATtJRR and luitiaUiHiS, r.ft 
and Rcaltnp, 59 
defect as to, In plaint, (1(18» 
in Code, when includea x(aini>l»f(, ifi 
meaning of *' person refi rrni to,” AW 
of a<lmi«sions, fOl 

amendment of application for oxrcutlon. 012 
inemornmliim nfapiieAl, 120.1 
application for rxeriitEnn, 002 

order fiiraate, 07» 
tosne n« (wnpcr. UAl 
appointment of pleader, 
award In arhitratinn. I inr. 
ileercc, fidl, fino 

in appeal, l.IlK 
deposition by Jiidyi', Sit 
jnnginent, Ml 


in n(.|>eaf. tXIt 
memorandiini of apin al. I 2 M» 

ev|ile«ir l.y .litdye, K|', 

plaint iiinli r I) XXVII. lion 
ideading ill anil l>v eorporallon. 1110 

iM" aynliwt H»m. 1113 


pIea«IiriB». tiiid-oni 
lirncAts for (i»'< iiflMii. o.'O 
sommon-, iri7 ''.'id 


SILTSfCBiniUerri as In fiir(l..f liileie«l. ?iH 
SniULTAJf KOIW ei- < ot Ion. IM 7 


SMALL CACHB iMlUuU d In oidli.air Cmol. ai«l ae/e.fvj ar/t,.*! 419 
(V/Jrt, tr. 

aii'a/fiMent, ffa? 


CAM In »M' fi ar^oioii i» M f/l* 
fn‘l" I" dole, 
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INDEX. 


SOVEREIGN Prince, and Buit by or against, 349-35"^ 

. minor, etc, 1118 

personal priTiIege of, 352 

Special appeal, 400 

and grounds, 1262 

^ ^ ^ disallowance o^ costs, 211n 


utiemes, 4dU 
jurisdiction, 22-35 

Co uts of, 157 


439 


SPECIFIC denial, and dealing in oTitteti statement, 730, 732, 733 
enactment, when none, 16 


relief, appointment of Receiver is form of, 1221 

tales, wlven ticiun, IGii. 

terms in gift of jurisdiction, 08 

SPECiriCAriON of Uocummts m SiKcial Case, 1176 
of points in additional evidence, 1310 
share or interest, ami altacbmeiit, 906 

SPLITTING of action and lostatmcats, 594 r 
cauae of action, 676, 676» 

STAKE HOLDER and interpleader, 1174 

SI aMP, an I presentation of plaint, 202 
find sale certificate. 1030 
III cases of alternative relief, 80 r 
on plaint, insufBcienci of, 716, 718, 719 
revision of exclusion for want of, 474» 
want of, 412n 

SI A5IPING, when included by *' signed ” in Code, 35 

^TATE Attt of, witMg47<ieA*<>. foreign jadgwant, Ifiln 

S lATEMEVT by plaintiff accepting payment mto Court, 1081 
in plaint, contents of, 701-703 
reference, 1349, 1360 
of grounds b\ Judge, 37 
object and reasons, 6 
reasons at first hearing, 853n 
written admissions, 734 

amendment of, 18 
and appearance, 74C 
set off, 734-746 
subsequent pleadings, 745 
confession and avoidance, 730 
damages, 732 
default in presenting, 746 
ovosiTC denial, 732 
general issue, 731 

matter alleged m.and ostopjiel, HO 

nature of, 728 

of defence (0 VIlII, 727 

jMJint of substance, 733 

8< parate and inconaistentdcferees, 730 



IXPEX. 


fsTATEJIENT-— tiued. 

TVTitten, speciaUj pleaded defeucc, 730 
specific desliDg, 730, 731 

denial. 730. 732, 733 
time for presentation of, 727 
STAY by Execution Court, 2fi7» 

in reference to High Court, 1310 
of execution, 922-924 

apd limitatiun. 922 

eceurity, 

for costs, pending appeal, 1312 
in appeal to the I'nvy Council, 1339, iJll 
summary procedure. 1)81 
pending suit, 802 


l>.licf, 90, 99 

Jurisdiction to grant relief, 09 
lis pendent, 05-09 
matter in issne, 07 


rule as to, 95 

<loc8 not bar inslltutioo of suit, 07 
pending appeal, 1207-1274 

appointment of new nexlfncml, 1145 
STIPEXD, an 1 attachment, 205. 301 
STIPlrtiATlOX by pleader, 031 n 
STOPPAGE of sale, 085. 080 

STBANOER, right of, not affictcd by attachment b-fore judgment, Ijm) 
to aoit, dwpos "cation of. 932 



pleadings, 070-073 


how eoiMf ilutcd, 70 
dctcrraintsl, SO 
meaning of term. OSa, 71 
of suit, donn'*<{, 1072 

«;UIJMl«''IOX for reriaion, 1552 


9 UUg> . JUI ll»U ( J, • tf 

SUIIOHDIN'ATIOV, and trawfcrolauif, 1?^ 

• oI Court*. 51. 5'» 

• and revirir, 1C9 

SUB'-I'^TIIKCE AIXOW tN( rcvf»ia|*«*o*>ed«l.btce-,M5 
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INDEX. 


SUBSISTING decree, njearung of, 51 &« 

SUBSTANCE of issues to be logarded, GSOn 
point of, 733 

substituted service of sammoia, 690-633 


SUBSTITUTION, distinguished from amendment of dccne, sr>2 
m appeal of manager of temple for idof, C8S« 

Jsecretacy of Staite for Slagiatrate, CSSn 
of assignees ptnitnit file, 636. 636« 
bene6ciarjC8 as plamtito. 1127, 1128 
letter for aummons, 659 
pJsintift by Court, 545, 540 

SUCCESSION by heu^bip and representation, 275 


SUIT, and appealable value, 434, 450, 451 
and execution procecduige, 43, 44 
insoliencj’ proceedings, 44 
as representative, 708, 709 

by and against military men (O XXVTII ), 1108, IlO© 

change of character of, «nd amendment of pleading, SOiKOW 

conduct of, 670 

construction of term, igi> 

determination of eubject matter and value, SO 

dismii’sal of, distinguished from rcjectioo of plaiot, 7lS 

OR noil apuoarance of pJaintiff, 751, 76-, 764, 7JS, 735 
disposal of, at first hearing (0 SV ), 823-824 
efiectof vnthdranal, 36 
end of, 109 

ear'WRbarfb.and notice under Sect 80. 545a 
for compensation (Sect 05) barred bv award, 378 
land. ieO-105 

irte«ne profits, nature o^ 871n 
money, oicatung of term, 1086 
recovery of money an<l act off, 730, 740 
safe (mortgage), fldO 
former, meaning of term (Sect 11), 54 
frame of, 0 11 . 573-628 
geoeral pouet of ttnosfer, 193-2iW_^ 
guardian for, and Rimor. 1I33-J13? 
bearing of (0 XVHI ). 842-849 
identity of, 106 
in name of «Tong plaintiff. 545 
instituted in Court without juraadiction, 74 
institution of. 2y0-202 
interest after, 204-206 
befoie, 204 

matters for doterniinationin, 71 
mcaninir of ttrro, 105, 106 , , 

laO n (frame of suit). 57i 
(Sect 24). 196 

Biiscilhneous proceedings not, 45 
not defined, 43 
on foreign judgment, 93 
parties to (0 1), 511-572 
proceedings held not ti» bt, I()5 

goestiou-s involved in, SC5-6*t* 
representation of banefiviaryin, 1127 
rcatoration of, 753 _ 

revival of, adniinistratioD not luccesary, »H 
acopD of term. 43 

(Sect 10), and procvcdiHgincxwtwn,9« ^ 
aensrate, and execution (heet. 47), 230, 

as regards separata causOB of action. • 
stay of, ami 95-99 

to recover partnvtshnjd.btand joimler.oW* 
transfer cf (Sect 22), lOil-SCO 
rflfuation ofi gd, Hf 



INDEX. 


16 


SlJir—<»»ttnucd. 

■when Courts ha^ e juTL-Miiction to tr^ , 1 5 
of civil nature, 05, 84, 85 

and coi^iubiiitt 85 
where to be instituted, 79, 156 
withdrawal of, 101-199, andaeeSrm 
SUITS by aliens, 318-353 
• by CO sharers and joinder, 563 r 

-34k 


SU1DIARY dwmissal o! appeal, 1279 

procedure on negotiate instnioicnta (0 XXXVll ), 1176-118* 
SUMJIONS, dismissal lor default in tertins, 762 
foreign, serneo of, 203 



eojt* of second, "73n 

SUNDAY, and preaentatiou of plaint, 20H 

aiTcst on, under process of a Mofutsil Court, 2oS 
local inquiry on, 20)n 
hUPERSESSrON of decree, 49% «K>, 500n 

SUBEIY ^c'SEcmm 

and Small Cauao Court, G3 
discharge of, 2S9 
execution aeaiuat. &0( 
to arrest before judgmeot, )19t, llh& 
order against, and appeal, 48 
hUUGEON, ami carrying on business, I6i» 
SYMBOLICAL PO'^SI-SSION, »»»,94»,fi32 
and cause of action. 242a 
IimiUtion, 1032. lOlt 
second Suit, 36 
not daprowession, 1014 


TALABAX.I, failure to depoxit, 7fll 
TALUK, sale ol portion outsilejurisdirtioii,227« 
situate outside junsdietion, IRWn 
TAtUQD \RS. Acts for rrla'f of. »7i. 
and mesne frohts, 674 

co'unitiei' of, not a (^>nrt nnlrr Rrct. II. .101 
(Uui!h\ suit br, and amendatent, 8$0a 
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W, suit by iiienibers of, agajo«t latnavan, Cf}Dn 
T-iTCHA^f community, suit oq behalf of, 363u 
TAXATION of costa by diasenhog Inistee, 209/1 
technical objections, 14, "loe 

as to jurisdiction, J71 
9cmo an<l tonstructioD 9,11 

TEOHNICALiri and execution proccedia''5, 4r4» 
avoidance of, 13 

TE^IPLE, iiifercBt of uorsInppp/iB, 3 SffM 
rights of irorahijiper lu, 369 
Scheme for managemept of, 301 
TEtiPOEARVinjunctiop'ifO XXXIX), 1193-1314 
residence St6 Re'jdii.pb 

and place of smug, 172 
TENANT aud Interpleader, JJ73 

in common, and joinder, 543» 

TENANTS (registered), decide asainst, and rs« j i^fcaia, 13^ 

TEXDER iw/ow aotjcio, and payment Into Court, J0S2 
of expenses of vritnes**, 827 

TER3IS on which e* jwrfe decree set aside, 77J 

effect of non compliance uith uttme, 

'rBRBnOBrALjmudictioD,l52, 153 
TEST action, nostponpineut of suit pending, f>i8 
for joinder, 0l5» 
in bat by former suit, GSUn 


13US 

diuumtttiioii j.' oi I,./, ui >1 V V , 
decree against Hindu widow binds reversioner', - 
IS ffnaf, 4-14 

^ matter should liavp been lu J3I 

TESTAAlEITlArvy jurisdiction, 25 

procedure In, JS, J«*'‘ 

,f<v,rr' >- V"*I fltfov 12fi4 


incidentally fiucstioncd, ami suit fori ml, lC3u 
rtf niiction purchaser, 

CchIc, 1 

party in plunt, r97-69j 
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TITLE— conimued 


TITLES, alternative "04 
inconsistent, 704 

TOLLS, recovery of, and immoveable i»opcrty, ICS 

TORT, action on , the e'sentials, 171 
act of ouster separate 589 
and cause of action 185 


TORTS, continuing, and ean^e of action 603 
on differen* properties 692 

TBA1>E, evrySog w?, 633 

TRADING NAJIE suit against person who usee I12G 


autmruiaaiiou, itr^ 
by Governor General in Oouocd, SUO 
evidence m, 848 
'ccord of reasons tor, 1% 
on miseonceptlon of fact. 190 
under I/ctters Patent {clause 13), I9| 

7 R 4 NSPEREFofnghts be/nroorafterdocree, wbena rcjreecnUfive, 237 «5g 

TRANSLATION inapiieals to the Privy Owmcil.eoeU of, ^QOn 

interat on aame, fuiiijt 

TRANSMISSION of doeument* in appeal to tlio IVivy Couneil. I33t 
of order of the Priv V Coiinnl 1313 1311 

IRAMllSl in detenee, 7311 

1 R1 and immoveable property, fl 

UQstivered, and execution sale, 318* 

lUli>P ASS, to property in {daintifTs iimmwsioo, |67a 

TRlJs!* A'vSl n an 1 meano-profits. 8^. 874 

TriAL, mean ng of term, Ifrt 

motion few temporarr inlunetKiB tn-atej a«, 13)1 
fc)>arate, povir to order, S)I 
separate, 6S1. 
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INDEX. 


(ntuiiu tviia piivttus, oiu, tkii 

whether public, 370» 

TUUSTEE, and sccanky lor costa in suit by pauper. 1 150 
bar by forrcer BUjtl>T, 31K>» 
costs of, 209, 209» 


reioovai oi, jV j 

'tnU by or *sajnat (0 XXXI ), 1127, 112*^ 
for removal of, and joinder, ftOSn 
to remote, when bronght, 373n 


UMPIRE m arbdratioQ, 14C0 
UNCERTAIN nlfegatton on record. I Id 

UNCKRTAWfy in deerre for recoverv of inimotertbls property, 8fi? 
of local hmda. 170, 171 

UNDERVAUUATMN of snjt. 7IU 
UNTPOBMITY of deeisioiw, imporlanee of, luu 
UNNECnSSARV matter »n pleaditi^s, 07i 
UNSOUND nund, {>erao»a of, ‘wut by or ngainaf , 1147, IlfS 
UldAOE having tUe force of law, -lOd.dlO 
USER, right of, h question o! fact, 400 


VAHAlVT/fAifA and prewntafion of appeal, 
filing of, is not ap^nranee, 7ff> 


VALIDITY of appomtmciit of Judge. 05 m, 0 


’and appeal, 81, Sin, 721,722 

jnesnr-proftts daraaivded by pisfrjf, 
suits f mode of), 80, 81 
question aa to clause, and appeal, 39« 
subject-matter not capabfc of exaef, ai " 

\ i . r - 103 


estimated, M 
inquiry m to 


appeal to’flio Priry Onneil, 1331 



1N1>EX, 


1676 


VALUE— cwiiinuaf 

of mesne profits aulxsequcnt to sait, sikI appealable value 453 
suit and mrisdiction in appeal. fi3, 84 ' 

. Suits Valuation Act, 83 
liow determined, 80 

in appeal to the Privy Conncil, 45J-4‘>3 

and consoIidatiOD, 133J. 1333 

proclamation of "ale, 982 


VAHIANCE between specific decree ami judgment, il7n 
of decree, restitution on, 497-503 
injunction, 1210, 1211 

alight, between plaintiff a pleading and evidence, C80 


VERIFICATION of application for circutioo, 902 

order for sale, 978 
to ane a« pauper, 1151 

objection to, 069 
of pleading", G66--670 

in auit by corporation, 1 1 10, 1112 
or against firm, Ilf3 

V*ESSLL, defendant or judgment debtor, 60 


VESTING order, J)90 
VEXATIOUS action ami costs, 213 


i(»o of dciKWitioDS, and a| peal, 415, 4 10 
IVANl'of juri«ilklion, N. CS-TO 

csiojipci from pkading, 7n, 7U« 

WAUr, VNl liuxoeution, U.’O 
WAURANlV of titk and sale, 321, J03I 
WA^ll AT, accrual of cause of action aa to, 871 

and joint upjHMition to pUmlifl ■ poK<i<"i»H>s, 872 
calculation of, 870 

effect 9f decree for |K»i«r**irtn with, SM* 
paid in tind or In inon''j, and intetrsi, 8sl 
neefred byrerpomh ot •rjthout IwingcafitW (o if, 6113* 
\V’1LI», eon"triictioii of, 274 

• ■ • "* -low 


ap}"«l. cSecI of, SO 


potUalpim nt of, ?•! 
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WITNESS— 

clwcreiliting for goiKTsIreaqoiJi, wtrror ol Uw, 407 

examination of (0 XVin ), 842-845) 

cxpcD'iM of, 82(j 828 

expert, fee of, 827 

letter of request to examine, 341 

refused costs, 210 

summoning and attendance o! (O XVI >, 826-830 
summons to (Sect ^1),204 

WOMAN plaintiff, nnl •ccnritj for costa, 1084 

WOMEN, exemption of, from urrest in execution, 2i)rt 
rrfto aro exempt from persona) appearance, 480 

WORK, meaning of, 182 

WRITTEN, all notices and orders to be, 496 
statement »9e“ STSTEM»t*rr 

WRONGS, aetionaVe, puisdietion in, 171 


7/’j1//NDdi),anl mesne profit«,874 
and sale in execution 2»3 
defendant wjlli/wi/sirfw, an let) «rat*cost», 2J 4 
suing m own name by agent, C15 


INDEX. 


1G76 


VALUE— ctw/inufj 

o! mesne profits subsequent to suit, aoilappcsisbie value, 4^2 
suit and iiirisdicfion m appeal, A3, 84 
. Suits Valuation Act. 83 
flow dcteriniiied. 60 

m appeal to the tVivy Council, 461-4 '>3 

and consolidation, 1332, I33J 

proclamition ot sale, D62 


VEUTFICATION ol application for cxecutioii, 002 

order lor sale, 078 
to sue as iiauper, 1161 

objection to, CC9 
of pleading, 666-C70 

in suit by corporation, 11)0. J 112 
or against firm, 1 1 13 

VESSEL, defendant or judgment debtor, CO 


VESTING order, 090 
VEXATIOUS action and costs, 213 


W'AIVER and appeal, 415. 4lCa 


U'ANl uf juriiidulion, 14. CS-70 

estopjiclfrum plcadin;, 7(», '«» 
UAKI'.AM 111 izocution, Slid 
WAKIIANI V of title and sale. 3*1, |03l 
irAS/LAT*. accrual of cauec of action a* Ut, 671 

and joint op|>o«itlon to pUinUfl a poaKwiou, 87J 
lalculationol, b7fl 

rffccl of decree lor j><»i«ej>M<>n with, 6M> 
jMid III l>ind or in mniy), and inlerr«t. 6'i| 
rt ceiled bl respond, at without U-inyeotilkd to il, CoJa 
UJLL, con*trucllon of, 274 

■ • ’ -lOMt 


or apjm'al. eflitt ol, 50 

U n\El<.iai'(>t4rl«;f h) roun»e}.MnJtamU,StO 
altcD iBRcr i<iti<rr GoeiaiiW 'orr, 1101 
r<>miiii'>'ion to rsarn'oe, 2tl 
rre-ltl iTiti of, an I appeal. 4(i7. 131^ ISISa 
ddault in ■dm Unct ly, 204 

I'UIUkLuKIll oltS"! 
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TRUST, charitable, atnj Enghsli Eqaitv, 270n 


TRUSTEE, anileecTirity for costs msmt by muper 1150 
bar by former suit be, ^65n 
coits of, 209, 209n 


to remove, wheo htonght, 273n 

UMPIRE in arbitral loo, l4Cft 
UNCERTAIN allegation on record 1 10 

IJNCEP»'IAINTY in decree for reeover\ of immoTeable property, RC7 
ofloeaUimit^ 170,171 

UNDF.BVAT.UATION of amt. 718 
UNTVORMITY of deemona, importaoee of, libi 
UNNECESSARY waiter m i leadings, bTI 
UNSOUND mmd, persona < f, smt bj or ngnioM, 1U7, IHS 
USAGE having the force of U«, 409, 410 
USER, right of, w question of fact, 409 

VARALVTNAHA and prvM'ntotion of appeal, lifft 
filing of, ja not appearance, 741* 


VALIDITY of appomtmoiit of Judge, C5n, 6C 

VALUATION and jomder of cauaee of action, C-2 
and jurisdiction in appeal, 350, 450» 451 


and appeal, M, W«, * oi« 

roeane profits demanded bv plaint, »4n 
Buits (mode of), 80, SI 
gnestion as to clause, and appeal. SOn 
fubject-mattcr not capable of exact, oJ a 

VALUE and transfer of 
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Value — continued 


in appeal to the Privy CoQnal, 461-493 

and consolidation, J33J, J333 

proclamation of •ale, 9S2 


VERIFICATION 


of application for execution 002 

order for aatc, 078 
to aue M pauper, J i 9J 


VESSEL, defendant or ]uugm<.iu uiuiui, ou 
vesting order, 096 
VEXATIOUS action and coats, 213 

WAIVER and appeal. 415, 4IGa 

and Cc>urt intEovt aberent /nrrvfieUwr, IWa 


UANl of jurwilKtion, If, G8-*tl 

(atojipcl frum pleading, “i», 7l»» 
WAUR^fn 111 execution, tl2U 
WAUU4NTV of title and a«lo, 321, 1031 
II ASIL IT, accrual of cauao of «c(>cr as W. 671 

and joint opjmnition to pUintifT* puaswi >d, 872 
calculation of, h70 
effect of dijcrcc for m with, 

paid ID kind or in inon-e, and iiiteiT>i. FHl 
received lit rc'join lent without lieinp enlitlcd tu it. C<r_>a 
IMM,, con-'lnictioTi of, 274 

■ ■ '» »'••• • 


««r eCccl i f, 36 

U n N a|'|« anajr l/\ rounarl, and co»U, S|t 
attrnuaiKe biforr CLmmuiaf nirr, 1101 
c >wii!iv'»i>n to rxata'iie, 311 
ctnIiI d t\ of, a&'l appr^, <o*. 1312, lS13a 
tLfalill in at ten lancr 1 V, 

jniataL&xtit I 
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1XI>EX. 


-IC, suit hy mtmbera of, «gain;t lamaivn, G09/J 

T4TCHAX comniunitv, suit on behalf of, 363n 

TAXATIOX of costs by dtascnting trustee, 209 » 

TECHNICAL objections, 14, 706 

as to junsdjction, 171 
sense and construction, D, JI 

TECHNICALITY and execution proeeecbngs, 464a 
avoidance of, 13 

TEMPLE, interest of v orshipper in, 359n 
rights ol worshipper in, 359 
scheme for ruanagement of, 3CI 

TEMPORARY injunctions (0 X2CXI3L), J 195-1214 
residence 5cc Residence 

and place of suing, 17^ 

TENANl and interpleader, 1173 

ID common, and joinder, 543a 

TENANTS (registered), decree against, and r« jiidtcala, 137 

TENDER befoto action, and payment into Couit, 10^2 
of expenses of nitiies*, 827 

TERMS on which «* parU decree set asi le, 771 

efipct of non compJirtnn. uitli same, 

TERRIIORIAL juiiadictioii, 152, J53 S<» Loom 

TFSr action, postponement ofsuit pending, €23 
for joinder, 6lCn 
in bar b} former suit, 584n 
TiS judicata, 113 


suits (in my«<fietf/«) 117 
jurisdiction m jursoHam, 107 
meaning of Code, 9 , 

rtlcvancy, 784 
res jiidicotn, 103 


TtSTAMENl Ar.\ jurisdiction, 25 , 

procedure iii, Jo, - «» 

TIME, admission of apjieal after, JJG4 
I niargeroent of, 6dll _ 

for inspection of ilociimcnK 79o, 

bow counted when decree confirmejl «« j^eol, » 
priority in, and stay of suit (Sect 10), 9i 

TITLE, and cause of action, bOS, COHn 

sale certificate, 3)5-319, 3l5*-319n 
stay by 95 

dotils of immoveable property. 102 •*«" 
decision by Revenue Court not a bar, Ii4h 
on, 73n , , , 

incKkntally questioned, and suit for I ml, iwa 

of auction pnrebaser, SIT-VJ 

Co»!e, I 

jwirty in phint, i O'-CtMt 
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TITIiK — cwixnued 


to restitntion.'soi, 502 
varying relief after proof of, 413tt 

TITLES, alteroatire, 704 
inconsistent, 704 

TOLLS, recovery of, and immoveable property, lliS 

TORT, action on , the essentials, 171 
act of ouster separate, SSO 
and cause of action, 185 
as a general rule, separate cause of aclioo. 583 
connected with contract, 689 
unity of title to property lojurcd, 639 
compensation for, and Sect 19 171 

TORTS, continuing, and cause of action 6'>2 
on different properties, 693 

TRADE, carrying on, 933 

TRADING NA'IR, suit against person who use*, lISfi 


to Court m another jirovince, 241 


ueuueuc^, i j<, xjj 
Small Cause Gonrt. 199 
special jurudietion, 193 
flubn^iuation. 199 
by Governor Oeueral la Couoci), 2UO 
evidence in, SIS 
•ecord of reasons for, 1% 
on misconception of fact, 190 
under Letters Patent (elaose 13), 191 

IR WSIEREF of rights before or after deerte, when a rt-ieesenUtue, 557, STS 

TRANSL-ATIOV m aptwals to the rriTyOouDciLcosUof^SOOn 

intevrst on same, Voa 

rilAN'^Ml^'ilON of d Kument* in ap[<ral tothe IVivr Oiooeil IISM 
t f onl. r of the IVivj toiioril, 1513. 1311 

7 RAt 1 R-sF, to defence, 73n 

Till l-S and immoveable propertT, Cl 

uns< vere<i, an 1 esmitii n eale, 54Se 

7Rl>PA‘'S, to property in pUiEtifi*s |Kwres>n*i. |6~a 

1 Rl>r A'^''rR an 1 iiie*ne.|*x’£U, 874 

TniAI» toeaning id term, loo 

m ti 'n t >r tempwy in,*Litr(roo trealrj as, |;it 

separate, poavv 1 1 or W. 3 1 1 
aeparate, t54, (-35 



INDEX, 


TRUST, charitable, anJ English Equilv, 370n 

erprcss and conatructiTo, 571 . 

for public purpose of charitable « *eligto«<i nature, 3 j8-37t! 
puldio and prirat©, 370, 371 
whether pabhc, 370n 

TRUSTEE, and security for costa inauit by pauper, 1150 
bar by former amt br, 3f)5» 
costa of, 209, 209ft 
* po«f, 

refusing or unable to ftue, 1126 

removal of, 373 ^TTra M**? ll-’S 
amt by or against (0 h li-7, lU 

for removal of, and joindct,^o» 
to remove, when brought, 373* 


UMPIRE m arbitral lOD, 1466 

UNCERTAIN allegation on record 110 

UNCPRTAINry in tUcree for recovery of iiamoreaWe property. 

of local bmita l70, 17I 
UNUERVATiUATION of smt, 718 
UNIVORMITY of deoiaiona, importanfc of. li'w 
UNNECESSARY matter in pleadings. 671 
UNSOUND mmd, pemnns of.imtbi or nga"'-"!* 

USAGE having the force oE Uw, 40^ 4 10 
USER, light of, IS question of fact, 409 

VAKAIVTI^AMA anApwonlMionofappr"*' U™ 
miug of. !■> not appearance. .46 

VAKIL and compromise. lOp. lO'O 

VALIDITY of appointment of ^ 

vaf"'- *. 


of attacneo -- * 

eutta (modo of), 60, 8* . 39 ,, 

question aa to Sir* 

Subject matter n‘'*''*P***'®® 

, r-.—nOj^l 821.193 


“.KrK’ih 
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INDEX. 


DISCOVERY— con/miuri 


, 7&1 


non compliauco with order for, 79S 
notice to poducc, for inspection, 705 
object nnd nature of, 777, 778 
objection to affida\tt of documents, 701 
objoctiona to nnaurr interrogatories, 783 
(0 XT), 777-800 
order for inspection, 796 

. . . 796 


jiowcr lo.ordcr,’20'l 

premature, 70S 

privilege, 785, 701 

production of documents. 793 

questions put maliJfide, 784 

icfuscd if injurious to public interest, 7S5ii 

“ relating to any matter,” ineamog of, 791 

'.rftlirr»iin 79l 


7S0 

what documents roust bo included in aOidavit, 790 
when further affidavit required, 703 

DISCREPANCY beUvee n proclamation ami certificate, 079a 

DISCRSTIO^, judicial, and appead to t^o Privy Counnl, 456 
and attendance of witocsN, 833, ^3n 
Code, 30 

interest after dato of suit, 304, 205 
decree, 205 

transfer of suit (Sect 33), 103 
os to nuthoruing collector to stay sale, 330. 331 
costs, appeal from exercise of, 217, 318 
nature of, 207, 210, 21 In 


interference with exercise of, by Appellate Court, 211 
manner of exercise, 30 m, 408, 1229a 
nature of, 30 

refusal to exercise, os to additional evidence, 408n 
to recognize aosignmeni of decree, 50 
when exercise of, liable to rovww or appeal, 408 
DISMISSAL acquiesced m, a bar, 498 

for default, order of, not a decree, 33 


^ ,1140 

suit, 751, 762, 754, 768, 7G0 
appeal from, 389 
res jridicaUi, 40n, 116, 117, 144 
suit, distinguished from rejection of plaint, 718 
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DISMISSAL — cont mmd 

of suit, for default la appearance by both parties 762, 76^ 
plaintiff, 76S 

payment of conrtfecs, 75J, 752 
non appearance after adjoummeut, S39 
in default of &ccuritT for costs, 1084, 1085 
on application of nunor attaining majority, 1110 
default in pre emption 833, 881 
wlien summons not sened etc (O IX r 5), 754 
on ground apart from merits, 30-42 
(summary) of appeal, 1279 
DISPAUPERING, 1160 


DISPOSSESSION and delivery in execution, 932 
by decree bolder, 1040 
of stronger, 932 

DISQUALIFICATION of Judge by personal interest, CC, CGn 

and transfer of smt, 195, 190, inOn 

DISSENT from judgment m appeal, 1318 
DISSOLUTION of partnership, decrees m suit for, 880 
DISTRAINT, suit for recovery of property under, 105 
DISTRIBUTION of assets, 331-310 

DISTRICT Court, 33, 50, 61 

and additional or assutant Judge (Sect 21), 193 
certain suits for damages, 167 
transfer of suit, 190, 193 

app^, or proceeding, 193 
presentation of plaint, 201 
(in Bombay) and suit when Government party, 163 

defined, 33 
Judge, 61 

and additional Judeo, &2n 
jurisdiction of, 79 
(Scliedulcd), 32 

DIVISION COURT, appeal from, 54, 55 
point not raised t^oro, 65 
DIVORCE— 

Act, Lnglisb, rules of, 20 
procedure, 20 

proceedings and attachment before judgment, IIDO 
DOCUMENIS, admission of, 801 

construction of, question of fact and of law, 404, 415 
decree for execution of, 930, 931 
delivery and service of draft of, 930 
of copy of draft, 930 

discovciy of, 736, 788-793 Ste Discoviuu 

impounding of, 80^ 

inspection of, 794-795 

power to make orders relating to, 203 

production of, 793, 795, 806-803 

proper custody of. not a question of fact, 404 

protected la discovery, 785 

rejection of, feOfl 

relied on m plaint, endorsing or annexing a of, 712 
return of, 8U9 

specification of, in Special Case, 1175 
trAiiMULssion of, m appeal to fbo Pnvy Council. ]33S 
DOMICILL of foreign corporation, ISO 
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INDEX. 


DRAFT of document or of endoreoment in execution, 030 

DRUJI, oniisaion of beat of, in proclamation of jvttaclmicot, 05S 
proclamation by beat of, 034, 1033 

DUFS for different years and identity of relief, OS 

DWELL, distinguished from nside, 170 
nioanmg of term, 176, 177 

DWELLING, and residence, 174, 175 


EASEAIENT and claim in alternative, C92n 
right to, and execution sale, 2J8n 

“ EFFECTUAL gcr^ ico '* defined, C33 

EJEOT^IENT by landlord and parly to suit, 561 
suit changed into redemption suit, 850n 
for, and res jiidtcaia, 134 

ELECTION and joinder of plaintiffs, 611 
by plaintiffs, ClCn, 618n, C24» 
and remand, 12t)S 

EMBARRASSING matter in idcodiDgs, 072 
pleadings, 703n 


instnimcots or shares sold by Court, 065 
on copies of admitted entries. $07 

summons, and oMdenco of service, CIO, C57 

ENDOWMENT, foreign, funds of, 184 

objection that property held for, 255 

ENFORCEMENT of foreign judgment, 100, J53 

ENGLISH Admiralty Court, practice of, 24 
Courts, jurisdiction of, 163 
decision, applicability of principle in, 13 
doctrine of tc 4 judicata, 101 
Rules and Orders and Code, 13 
os to set off, 737n 
in divorce, 20 

writ, setvico of, in India, 051 

ENLARGEMENT of tune, 600 

ENIRY of judgment nunepio tunc, 853, 919 

EQUITABLE execution, and Receiver, 330» 
jurisdiction of High Courts, IGl 
*;i personam, 165 
set off, 738, 739, 739» 

EQUITIES, transfer of deere© subject to, 907 

EQVIl 


ERROR affecting merits or jurisdiction, 394-307 
and review, 1360 
restitution, 498 

Appellate Court only a Court of, 75 
in exercise of jurisdiction, G7, 6S 

finding of fact, and <ieconil appeal, 309— JOC 
grant of relief, OSn 
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priT-MT lils , 


zMir’pirtiea, 1^0 


ngLt to af ^kaI, 3a < 
EV VSIOX m defence, 73i, 7’U 


EVENT, costa following, 211-J14 ^ ^ 

tucAnmc Urm, 2II» «I2 
not follouing, 207 

and n v« »u«, 21 1 


and adnlaMla. a30, Ml 

oil infoniuti It • 
identity of cauMj « f ftstjon. 


i> I U II. t. sM 
121 


. hid 

. 4o»a 
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Dicmorftniluiii of, 815 


of mcsnc-profits, 870 
servico of summons, (HD 


pirfy uot permitted to adduce, 178rt 

Rumraoued to give, by opponent, 778, 77Sa 
plaiutiQ'<t default before close of, and r/sjudicala, 141 



>-S5J 


eunimons to gno. 825 

under Sect, 138. liov taUco, S45 

uao of answers to mterros&torica, $00 

want of, not cured by default ia contesting a point, 817 


EXAMINATION by commission, 1088^1105 

by Court (0. X.). 775-770 , , , , 

osoertunraeat whether obbgations adnutted or denieil, 
oral osamination of party, or coinpamon of party or of 
775 

substance of examination to bo \mttea by Judge, 775 
wlien personal appearance of party directed, 77b 


775 


pleader, 


witnesses (0* XVIII ), 842*-S49 
pro interesse avo, 1239 

practice m, 1239a 
EXCESS in realization, restitution of, 498 

recovered under decree, recovery of, 95 
EXCHANGE, rata of, and appeal to tlie Pi ivy CounciS, 1345 

rXKCUTION (Part IL), 219-340 
after Iran fer, 900 

418» 


exemption of women from arrest and detention, 290 
partition or separation of shares. 285, 28fi 
release from imprisonment, 291, 292 
sale, 315-327 5 and see Sale 
transferees and legal representatives, 271 278 
appeal from orders in, 1274 
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EXtCUTIOIf (Part II ) — coufinuccl. 
application to onicra, 

applicitioa? SoF, arc procttdings iu if& 
oertificato of result of, 231 
Courts of, 220. 230 

vfLtJitor, pnvity with purchaicr at sate, 135 
decree wcapalalo o! 2l1>n, 240a 
d'^fioitiou of, 219 

' CJourt whicfa pasj«tl » ^crec,” 227, 228 
dclegitioH o‘, to Collector, 327-331 
dispute aruuiz after, 245n 
cSect of witlidrawal of application for, 1S5 
enforcement against legal reprc^eotafire, 2T9-2S3 
for costs, 218 

interest on money realized ui, and Tccovercd, 04 
furiadiclioa m, 83. 84 

ackI interest after decree, 81 
otTr, 109, 170, 224 
Uabihty of ancestral \yroporty, 281 
Uinit for tiuio for, 268-271 
limitation ol poirem, 232-234 
of decree, Sbi 

agauiat firiu, 'Jl8-0j2 
and aients of decree, 60 m 
solo iQ. and subsequent rcvciaal of decree, 772 
dccrcoa by Collector' ITlurd Echcdulc), 1473-1481 
passed m foreign lemtot) . etc , 234 
aatii'o States, 234 

51 list orden made lo aio apiwaUblc, 4S 
trauslcrrcd dfcfce, 231 
(Older ijaj, 80(^104f 
liroccdnre ui, 373. 491, 49J 
proceedings, addition of party in, SjCn 
and suit, 43 

construction cl. Seel 4? 48, 49 
CO \ndov joined as jotot decree lioldcr, ,>36 
ex par!e order m, 439, 49S. 490 
Jadco to act on ho delerDUoatuo la suit, 133 m 
not Included in “suit” m O ILr 2 577 
suit, 43 

order in, and rc^tuJieafa, 107, lOSn, I5(, IGIa, IS5 
suit nitma meaniiigof S^t. ll) 97 
techtucal defect m, 464i» 
when order on, u a decree. 43 
vlictlicr procrodings m aait, f07 
p}o«i,a in, lio» granted, 2.19 
tjutstiona to be determined by CoLfl of, 23b 
Tcssstance to, 3t0 
solos, objections to, 43 
*x.cow application for, 15a 
Sect 47, and appeal, 262-26S 
•'aruiag,” 273 
auction purelioacr, .bO 
fraud, 219-252 
“ parties,” 256 
TTprcacntaUre, 230 
cojiorato suit, 252 
technical dcfccU, 26t 
coDitnictinn of, 239 
uiattm belli to bo si/tbui. 211 
object of, 233 

orders brlj to bo witliin, 245 
whta ease not nuihui, 247-24 » 

Uaitefar of decree, 250, 231 
vliit acquired by purchobcr in, 314, 315 
decree «iav bo cieeulcil, 227 


lAbCblOlt, i'lfi Uui>L«LvTitlM.(LUHV| 



1014 


IJJDKX. 


UXEMFilON fiom aricst and i)ublic ofliccr, 34S 


‘ .. • 41)1 

jurisdiction, 7b, 7G», 

waiver of, 09 

]>i.rsonal appearance, persons of rank, 489 

l^irdanaabm women, 489 

EXERCISE of judicial discretion. See Drsensnov 
EXHIBIIS, copies of, in appeal, 1281 


m Court of first mstoocc, 30 
nature of, a question of fact, 748, 749 
icquLjites for, 755, 706 
scttuig asido oL ^Ve Settii«o asiDB 
IV lieu defendant not beard, 746 
order, and appeal, 128- 

m execution pi-occcdings, 495, 496 

LXPENbLS of collection of mesne profits, 874, 875 
of coumisfion, 1103 

legistiatiOQ of document m execution, 930 
witness, 828, 828n 
ncccsssry, of witness, 833, S34 

and suit, 89 

lAPERi \vitucj>s, fee, 8i7, 828 

EXIENT of opcratioo of Code, 31 
of Britiali India, 32 

E\itNGUrSHlIE£4r of judgmeut debt, 107» 


FAC'l', and cause of action, 1S3, 183 r 

concurrent findmgs of, and appeal, 442, 443, 4v5, 456 
concurrent judgments on, 441 


new, to bo specially pleaded, 729, 730 
notice to admit, S02 

operatire and ultimate to be pleaded, 701 
power to determme isencs of, in second appeal, 42- 

FACTORS and jurisdiction, 181» 

FILING of copies and certificate in transfer for execution, 809 


FINAL decision (former), and rea^udtcala, 142, 143 
decree, and interlocutory order, 37 
m forecloaure, 1163 

mortgage suit for sale, 11C6 
decrees and orders, 444^-449 
judgment, 446 
meamng of, m appeal, 444 
term, 37 

order defined, 444 


riNDING, decree in spite of, and estoppel, 118 
effect of absence of, and review, 1360 
"V ^conclu^lvc, and resjudicala, 143 

on merits of case, and res jitdicato, 143 
J, and second appeal, 399-406, 1313 
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1 iNDlNli — rowtutucd 


FlUE, and dcfaulliog witness, 2^4 
S'lEM, ejecution oi against, 91S, 93J 

suits by or against (0. XXX}. llli-H2(* 

FISHERY, suit for rent of, and immomablc iwoperly, HI 
FITNESS for apjieal, certificate, 449 

FORCE, prereatuig execution of ietrvo by, and luaitatioa, 2C9, 27t) 


FOREIGN corpoiatioB, doimcilo and residence, ibO 
Court, 51 

couinufiaoQ issued by, 3U 
detloet}, 33 

included by "Court** ui Sett li .101 
i-mt ncadcat in, 05 


8u»iorrn|oVko.«M«v.i.v«....j.-y>.. 104 

Titiation by fraud, ISO. 151 

naturo of eucli Iraud, ISO 
couclustrcQcss of, 148-ISO 
licidaed, 33 

duty to obey is new cause oi action, S87 
ctdotocmoul of, ICO 
execution of dectoa 1S4 
Uow cnlcrccd, 03 

lurisdictioa dcicrnincd, 118 
used, 147 
f-''.” ir-o 


obtamed on dv'eroo id Rntisb luJia, ISi 
jircsuiupUofl as to, 101 
cults to enfoTVO, ISl. 1S3 

uso of, as bar, dutioipiislMil froia atUuiyt to vututvc, ISd 
alien not coacluxiic, 

concliuiio aud not. loD 
sui erogn and exemption troa jurwdKtion, 70 
xubmissjon to same, .lua 

bo substituted wriiceon, OSi 
bUite (suitbj). 313,313 
State, suit cgaiust en% oy of, 351, 352 
summons, mTice of, 2C2, 203 
tenitorj , ximco of suauaoia in, 05(Hj57 
vxc'CUtion of decrees ut. 231 
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INDEX, 


FOREIGNER, and defendant in Sect 20..l7i 
and jnrudiction, 102, 15J 
carrying ou business through agent, 174 
non resident, and jurisdiction, 78, 184 


FORM, effect of dismissal of appeal in point of, 14S 
matters of, and Privy Couned, ISn 
of action when immaterial, 701 

execution of document, or of negotiable instrument, 030 


FORMS— 

Appendix A. — Pleadings — 

(1) Titles of suits, 1385 

(2) Description of parties in particular eases, 13S5 

(3) Plamts — 

No. 1. Money lent, 13SG 
No. 2, 

No. J. 

No 4. 

No. 5. . 

No. 0 . . 

No. 7. 

No. 8 

No. 0, ,8vts 

No. 10. On an award, 1389 
No. 11. • . 

No. 12. 

No. 13. 

No. 14. ■ 

No. 10. .• 

No. 10, 

No. n. 

No. 18. . . . 

No. 19. 

No. 20. 

No 21. . . . . • 

No 22. . 


.I3b7 


.,1391 


iiotiicr 


No 33. Against a Iraudulcnt purchaser and his transferee with 
notirp 1390 


truc- 


No 49 Partnership, 1103 
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Geaeral defences, 1404 

No 1 Defence m suits for goods sold and delivered, 1404 
No 2 Defence m suits on Bonds, 1405 
No 3 Defence in suits on gnarantces 1405 
No 4 Defence in any suit for debt, 1403 

No 5 Defence in suits for injuries caused by negbgcnt dririnjr. 

No 6 
No 7 
No 8 . 

No 9 
No 10 

No 11 , 

No 12 Defence to suit for redemption, 1407 
No 13 Defence to suit for specific performance, 1407 
No 14 Defence in administration suit by pccuniar% legatee, 1407 
No I'i Probate of iviU in solemn form. 1403 
No IG Particulars, 1403 
Appendix B — Process — 

No 1 Summons for disposal of suit, 1409 
No 2 Summons for settlement of issues, 1409 
No 3 Summons to appear lo person, 1410 
No 4 Summons 10 summary suit on ncgotiablo instrument, 1410 
No 9 Notice to person wUo, the Court considers, should bo added as 
CO pUmtiii, 1410 

No 0 Summons to legal representative of a deceased defendant, 1411 
No 7 Order for transmission of summons for service m tbo jurisdiction 
of another Court, 1411 

No 8 Order for transmi^ion of summons to be served on a prisoner, 
1411 

No 9 Order for transmis«ion of summons (o U served on a public sen out 
or soldier, 1412 

No 10 To accompanyreturn of summons of another Court, 1412 

No 11 Affidavit of process sener to accompanr return of a 8UTumuii<i or 

No 12 


14 

No 15 
No 10 
No 17 
No 18 
No 19 
\pponc 


ApjKndix D — Dccreca — 

No ] Decree m ongmal suit, 1420 
No 2 ‘'imple money decree, 1420 
No 3 I^liminary decree for forccIosu.r, 1421 
No 4 Prtlimmary decree for sale, 1421 
No ’i l*nliniinar\ decree for rwlcmptioa, iCi 
No fl IXtree for forccltteure — First « 

'forfpsgor — Sucocstiie pmeds 


*'• x.ui< 
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FORMS — continued 

Ap^ncUx D — Dfccitta — corivnued 

Xo 7 Decree for sale — Ftr^t Jloilcagce r. Sccenil Mertsa^ ac<l ilcrt- 
cagor — One period for micm{ tion, I ti'l 
Xo S Decree for sale. — Stcond Mortgagee r. Fmt Jlcrtgagce aed ilcrt- 
gagor, — Ono period for rwlt'spt.oa, 14-3 
Xo 0 Decree for sale. — Sul>-niorl?agec r Mortgagee and 'lortra-or, 
the amounl of tfeo cr’giiud ireitgago exceeding that cf the 
I 

Xo 10 . ■ . • • , 

Xo 11 . . . . . . , , 

Xo li : . ■ ■ 

Xo. IX ■ ■ ■ ■. 

Xo. 14 . . : . , . ■ 

X’a IX a_ 

Xo IX . 

Xa 17 . , ■ 

Xo. IX ' - . — e, 1127 

Xo 19 PreLnuEary di.<re« m aa adcmuatration s-it a legatee, iniiie 
an csccntcr u held lersorallT luble fer the p.»racat of Iegac.»3, 
142S 

Xo 20 , 1135 

No 21 ■ . . ‘ ■ £Rhip aed tb'* 


n23 

1126 


Xo 22 


Apwodis E.-- 

Xo 1. 

No 2. 
Xo 3 
Xo. 4 
Xo. o 
Xo 6 
Xo. 7 
Xo a. 

Xo 9 

Xo. 10 
No. 11 
No. IX 
\o 13 
Xa 14 
Xn n 

No liL 


rin.-j decne in a *ml /or dx_olctioa of pirtntriHip anl tbs laling 
of i.artXknhipaccountj, 1429 
Decree for recotrry of land aed istea* prosU, 11^0 
'Execotion— 

Xotxe to shotF cai.»e vby a pajice&t or a<lja>txae3l sho-li oU !/• 
recorded Sa cert.^, 1431 
Precept, 1431 

Ord^r sending dect«« foe exe-eatioa to ano’htt Covirt, 1131 
Ccrt.£:ato of ocQ eatufactioa of deote, 1432 . « . 

Certificate of citcutioo of decree trandentd to Another Coart, 14.*- 
Ippl cation for ciccuticn of dome, 1133 
Xolico to ‘how cause «by ci«nt.oa shoalJ not urj'', 1*34 
Warrant of attacbment of laoTeab’e property m cie».ct on cf a 
decree for money, 1424 

Warrant for «euare of 'r«ifc iroreabla r**f*^^F -<*J'*d 5 eU l> 
decree, 1424 

XotKC to _*ate ob^ectU'Os to draft of d.XM-n^.no 14^ 


Warrant to the bailiff to giro pc^*^on of l.»s'l, tto . 1433 
Xo’xo to ibosT cause vty warrant of aricst ‘•h.ouM not t^Ui, 


IIX' 


Xa 17 
Xo li 


Warrant of arrest in cxo'Utioa, 143. 

Warrant of committal of judmnent-dcUer to jau, llJo 
Order for tbe rclca.'e of a i<r^n irapn ooed «n exec"ticn o. a 
decree. 1436 , 

Ittachment la cjrcuttox— Probibitorv r^rd^r, wLire the Frcrr*^f*^ 
to lie attaefc'^ con^ist^ of moTcahle to wtucii the 

difendast is entitU-d s-l*)rct to a Len cr n-bt of oae c..l 
perven to the uamc^iiate po^es-ion tbLicof, 1"* 

Xtlacbment in esccutica. — ftcbiLitory erd**’, wbere we 

c-eswts cf debts not eccued br necot.ab*'* untruinenU, 143.^ 

• . . . I ■ 


Xo 20 
Xa 21 


Xo 23. 
Xo 24 


No 23. 
Xo. 2o. 


or local authen^, 1433 

Order of attacbmeat cf negotnble iD-trument, 

Attacbiaent. — Pco!ab.toiy order rrbers the 

Qocer, or cJ any secnnly m the custody of a cesrt c j 
or caccr of Goremment, HSs , ,, lJi> 

X'otice cf attachment cl a decree to the ceext wh-tn • 

Xotice of attachment cl a decree to the holder cf ^e « tv 

Attachment m esccnticm—Prohih ttry erder, vhctc t ji- 

comirta of immovea^ jxcpertv. 1439 , m tie 

Order for pavment to the plaintiff, etc , c mcrcv t . 

hands cf a third partT* 1439 
Not cc to attaching cxcditor, 1440 
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FORMS — corUtnucd 

Appcndu E — Execution — eonUnvcd. 

No 27 WairantofBaleofpropcrtyinexetutionofadccreoforinoney, 1440 
No 28 Notice of tho day fixed for settling a sale proclamation, 1440 
No 20 Proclamation of sale, 1440 

No 30 1412 

No 31, I . on a 

No 32 Nohcetoperson in possession of mo> cable propertysoldmexccution, 

No . I execution to 


No in execution, 

1443 

No 35 . 


No 36 * , 

No 37 
No 38 

No 39 v,.s. j 

M H 

No 40 . xccutlon 

No 41 
No 42 . 

Appendix F — Supplemental Proccedinge — 

No 1 Warrant of arrest before judgment, 1446 
No 2 Security for appearance of a defendant Arrested before judgment, 
1440 

No 3 Summons to defendant to appear on surety's application for 
discharge, 1447 

No 4 Order for committal, 1447 

No S Attachment before judgment, with order to call for security for 
fulfiJoicnt of decree, 1447 

No C Security for tho production of property, 144S 

No 7 Attachment before judgment on proof of failure to furnish eccuritj, 

No 8 

No 9 . . 

No 10 _ 


1453 

• (he appial, hut 


* • " ■! to tho King m 

No 13 Notioo torc'poBdent o/atfnttssion of appeal to the King in Council, 
1455 

No 14 Notice to show cause why a renew should not be granted, 1455 
Appendix If. — Miscellaneous — 

No I Agreement of partus as to issues to be tried. 1456 

No 2 Notice of application for tho transfer of a suit to another Court for 

No ' 

No . i . 
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VOTl^iB-'~<onti»utd. 

Appendix II — Mi&ceJkiitoiif»— 

No. 0 '* • • • ...*•■ 1 ■ 

No. 7. » _ ’ cRtf, ]iS3 

No. 8. *. ■ 

N^o 3 t io cxaauno accoanVi, UOO 

No. JO. . . 

No. 12, *. ■ -...„«n,llC0 

No 12. > j w wj)|)Dsito part/ ol Say fifed for hcano^ oridcnco of 
pauptnaiUj IIGO 

No 13 Notjeo to surct/of his liabdit/ Under a decrco, 1:100 
No 14 itegutcro/emisuits, 1401 
No 15 IlcgisUrof opjieals, H63 
Second Schcdulo—ylppcndtx— 

No I ^tppljcatioa for an order olrchfcDco, 1473 
No 2 Orderof reference, 1173 
No 3 Order for ajijjointmcnt ol ncif arbitrator, 1473 
No i Special ease, 1471 
No S AMard, 1471 

i'OltMAL eomtructioa of term m Sect. 3. .30 
posacBSion. 8te SysiBOtiCAT. 

ronSIAUTF in decree, 30, 3C» 

FOnUM, choico of, 1C2 
ecniractuit 187, IBS 
of defendant, 172, 173, 174 

rilAMEofiuit(0 r;j,573-C28 
FR\SIlNO issues, Sl,7-fl7'> 

. ' • n&ratesuit, 24'J‘2r>i 

M 

. . r,J253 

1142 
c,705 

. • . I . . *24 

^..iiiisio to matter tried, 150 

enfc, ICO 


n ccriiCcato, 322. 320 
HO. JOlO, 1010 
. ISO 

.587 

of, 10 


■ iO question of, 113 

....ustf ol action, 583 

I’ULL BENCH, concurtcoco in reference to^ 12» 
when DO reference, I2n 


. ■ ' -orlr, IfiJ 

ploco of smog, 282 

a \UNISiIEIJ OHDI m, eubject of, omitted from ScJiuluJe, and why, 4S8 
OAZH'l'TU, notification lo, of transfer of suil^ 200 
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GENKUAL CLADbES ACT, applicability of definilioiu in, 51 

QUAT^V ALl lands la Birbboom, and execation, 283 
(«?iiXmt) tenure and execution, 283 

tenure, future rente and profits as such not sttacbable, 2^)8 
tenures in Kbarukporc and execution, 283 
GOMASTAH of firm, when a recognized agents C34 
GOODS sold and place of delivery, 189 

aTongful detention of, and cause of action, 690 
GOEAHland, suit for, and joinder, 643, 644 
GOVERNMENT added as party by Court, 555 
and carrying on business, IW 
defimtion of public officer, 34 
(Indian) and jurisdiction, 76 
I^ocal. Stt Local Govbrhusmt 
party to suit in Bombay, 153 
pleader defined, 33 
sobcitor, costs of, 210 
sued where cause of actio n ar ises, 181n 
suit by or against (0 XXVIL), 1106, 1107 
GOVERNOR GENERAL, assent to Code, 1 
ID Council and tranMer of suit, 200 
GR\DE, Court of lowest, meaning of term, 157 
GRANT of relief, error in, 68» 

“ GRATIS,” spjKarance without issue of summons, C39 
GRATUITIES and attachment, 301 


GUARDIAN, and suit by or against minor or person of unsound mind, 1129-1148 
(of minor), fraud or negligence of, 133 


HANDWRITING, documents merely tendered for comparison of, 724 

HEARING, disposal of suit at first, 833-824 
of appeal, 1281— I3f0 
Special Case, 1170 
suit(0 XVm ), 842-849 

depositions, and interpretation of, 845 


where several issues, 842 
examination de bene csw, 849 
of witness, 843 

further cnJcnco after close of plamtifTs case, 843 
how evidence taken in ajipcalablc case*, 844 
memorandum of evidence, 845 

m UQap[«alabIe cases, 846, 847 
objection to, and appeal, 844 
power to examine witness immediately, 848 
inspect, 849 
rccalliDg witness, 849 
record m Eogiisb, 8^ 
remarks on demeanour of w itucss, 846 
ngbt to begm, S43 

statement and production of ciidenoe, 843 
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HU.MllSQ— co/Wtnii^J 

of null (0 XVIII ), tAtkiiifi (loMii iiButiculAr ({Ut<ttioi> and nM\ur or ubjctUon, 81i> 
when Judge unnble to tnnLc mi moranJum of c\ iilrnce, bl7 
witQcwA oxcludul from Court, Stl 
// KUA ,V .1 JI.l couitructlou, a BubatantUl question of law, IM 

and accrual of cau.io of action In suit for legacy, ISbn 
and alionalion by Hindu widow. tdiOn 
1< gat rcpnacntathc. :!Saii 
representation of widow, :!TCn 
(iccrco against Mahomedan, * 


HlMlt^, suit against sutne, and bar, o93n 

IIHIIISHIP, ccrttric.ato of suit to set aside, lb?*! 

BUcce-v^luii by, in cztcuHon o! dccri-o, 

HUiU COUUr, a Court vritliia nuaning of beet. b. .i>^ 
Admiralty side of, Ui 
and anls to coiutriictioii, O-o 

amendment uf lUctcv, b&6n 

decision of another, II 

'Uli> ( ry of psjwr books m appeal. I.8t 

dismissal alter eummoiM returned uiKncd. 731 

lu'suUiiit Court, :t3 

* • . s 1 . • . . 


tramfee of suit (Sect, tti), llfO, lOi 


ap[x.llatc ]uruidictio • 

(Calcutta), and Mofussii svrTii-o of aumiiionv Oo.'i 
local limits of, 74ii 
tallini; evso to its filo, 8tl7n 

Chartered, and e \ccutionbtfwie' asccilainincnl of costs, 4S\ 
puwer tuvsaimuo witness imnicdiatily, b4b 
(0 XMX), 1382 
’‘aiings, WV 
(•pcciil proMsioiis, 481 

opniicalion of, 181 _ 

wlicu not atfecU-d by rules in |uilgtnciit and dctrcc, oo3-8oo, obo 


inherent powers of. ^rslKBLnsriT 
inlcrfcTcnco of, and jurisdiction, 4tX>. A7t> 
judgment under Letters Patent, C2-C0 
jurisdiction of, 71, 74, IGO, 482 

amd CQVi&iau, 468^83 
over cbaiitics, 358, 35Sn 


, 104 
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HINDU, and probate, 709 
cliaritable trusts, 363 


. , .,1C0» 

eases, and decree, 858, 868n 
son, and father’s debt, 131 
rights of, 130 

suits by and against, as such, and joinder, 5C4n 
widow, abenations by, and cause of action, 631, GSbn, G08 
joinder, 531n 
and representation, 711 

son adopted during litigation, 711 
decree against, 126-I2S, 275 

and representation, 276n 
reversioners, 280 


HOLIDAY, close, sale on, 201n 

presentation of plaint on, 200 
HUNDI, payment by, and accrual of cause of action, 169 
wbeie endorser liable to pav, 189n 
HUbBAND of married trustee or cxeculria, and joinder, 1 126 
HYDERABAD, service of summons in, C64 


IDEN'riFlCAlION of defendant’s premises (servico of summons), C-17, C40 
of immoveable property, 6C0 

in attacbmeut, 904 

land in dispute impossible, duty of Coart, 720 
IDENillY of cause of action, test of, 121 
of matter in issue, 1 14 

parties, 123-126 

relief and Ua pendena, 95, 90, 97, 98 

demands for different years, 98 

suit, 106 

te'-t of in reijudteata, 118 
IDOL, debt incuricd for by Shcbait, 132 

future voluntary offerings to, not attachable, 2*IS 
right of Morship of, and execution, 300 


review and revision, 473-477 
validity of sale, 1013, 1014 
IM^IAILKIAL matUr and rca judicata, 119 
IMilOVKABLD PllOl’ERTY. See PRortsTV 
IMPIlCAllON, ikciMOiibi, no 

of grant of ancillary rebef, 123 
IMPI ILD averment of jicrforDianco of condition, CC3 
contract in pleadings, CC2 
IMPOUNDING of documents (0 XIII ), bOu-812 
IMPUOl 1 MI N I'S during WTongful ^a^aosion, probLs ( f, J3, 31 
INLOMPLIENCY (inhennt), and consent to juriadiction, 3d4 
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JKCONSJbiE^NJ aui titSi 70), 7VD 
INCONVENIENCI^, itAy ou aituuiit nf, (((} 

INCUIMINAIING mUnOp&totj, “svtt 

INCUMUUANOl^ nn<t (iiAlnbution of oMcto, JH, JJ.;, 33!j 
and proclAiiintlon of sale, 

INUEMNiry in auil on tost rngutiatfo fnstrunaiit. 7J1 

INDIA (Utitisb). Diimsu Imuu 

INDIAN Couiicila AcU, laus umUr and Mini;; tlauM , Ol 

lair, apponut nuiUke nit to. In forci,;n ]uil,^iiiint, 1 ID 
INFANr. Sft iliKon 
INrOUMATlON and Ix-luf. uiidciRC ou. &51 
INFOU^LVlIONd, (.xhibikd by Adiocato Gci Lml, Jll 
INFUINGLMENT of proimoiw of Cotlc, 13 

ri;sht, suit bosid on. and plaint, 704 
INHLIIENT juri-'diclfoti, saitng of, OOa 
povicr nndrciuAiul, 13U0. 1301 

bccunt} for ristitutioii, 003 
sta), U7d 

111 loaci of fraud and miorciirtscntation, iDn 

l<n»uns of unsound mind (not so adjuderd), 1 147 
HCundaluut inatUr in memorandum of api>ca). ISn, l^OD 

<d ii-itiiutioii, 000 

to amend rtcords. duration of. bi >0 

oxUnt of same. $01 
iiiicnt procedure, lOn, 17n 
slop abu.Mi of record*, ISn. 1333 

INJUNCilON (aiicKiil li.,ht), audsuit torccuiir di (A or ihmftgc'<, 10b.* 
•iiid ap[>c«il, I.Ol, lili 

l)a> incut into Court. 1U03, 1U$3 
relief, 713 

restitution of conjugal rigbt«, Odb 
decreu cuntainiug, nnu legal rciiruncntativi, 2 >7 
for. and cor|>uration, 


.1 

"(O ixxix ), 1195-1211 

INJURY (substantial), aud setting asido sale, 1010, 1010 
INQUIRY 03 to xiaupcrisBi, 1150 

and appeal, 1338 


. • . • 1J33, 1314 

in administration suit, 883 

local, in additional evidence, in appeal, 13U7 

Ifunsif sending ease for S9Sn 

necessary for carrying out decree. 165 

ubether assets ozhausted, 1346 
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INSANIT!ir, alleged, of dcfcudaiit, and non apjwaraiue, 7CJ 


of EUgU Coiirt, 482 
of party (0. XXIL), 1059, 1060 
- orders m, 21 

petition ia, and stgnaturo and >cri£catiou, 1112 
proceedings, 44 
set olf m, 738 

INSOLVENT Act, and reaidence, 177 
Court, 21-24 

constitution of, 23 
Lmit of jurisdiction, 23 
nature of, 23 

relation to High Court, 552, 23 
estates and decree in admioistration auit, 882 
INSPECTION of documents (0. XI.), 777-800. See DibcovEBV 
INSTALMENTS of interest, and linutation, SCO 

payment by, and decree, 868, SCO, 870, 1 1 67 
(several), default in, and cause of action, 503 
INSTITUTION OF SUIT. 200-202 

and place of suing. See Puob or 8ol^o 
public charities, 350 
date of, 202, 682 
" in forma paaperw,” 1140-1151 
10 summary procedure on negotiable instruments, 1177 
not barred by Sect 10 (lie pendene), 97 
of interpleader, 1172-1174 
(0 IV.), 036 

INSTRUMENT (negotiable) See Necotiaoll 1m>trume.nt 

INSUFFICIENOV of plaint, 715-720 

of stamping of plaint, effect, 715-720 

iN’rENTION of Legislature, 3, 8, 9 
not clearly eiprcssed, 4, 0 


restitution^ 602, 502» 
return of purchase-money, 1029 


before suit, 204 

decree silent as to furtlier, 204 

of money recovered under reversed decree, 95 

on costs, 217 

in Privy Council appeaL 1346 
deposit, 1081 

mesne liTofits. S8l , 

subsequent to suit, 1318 
jirico not luiJudcd in dcCcieocy of |>nce, 947 
I)rior to decree and appcaUblo value, 4S2 


!— ■ .452 

INIEUFERENCE by H>zU Court with subonlinatc Court, 21 
of Utgli Court and juri'^ution, 4G1, 470 
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INU.ItlM onl. r, JJlO, IJll 

(klincd, lilO 

mitt -III of injuDCtioii, IJID 
sal , fdlj 

IMl.UI.OCUlOKV 

juilgmctjt, III 

onkr and final lUcrtt , 3“ 

rc\uiuii, I&3. I&l, 107 
rtijiidienta, 1 >1, I'l 
m -vning «{ unn, 110 
onlcr«, llt- 118 . 1312 

(0 XWIX.), 1197-1211 
[iruccciiiP^i, aQidatiU 

conU iu, i07, bCU 

IMUlNAlIOXAfi law.AndhccUSO IbO 

incorrect mcw uf, m foreign judgmeat, luo, 1 1 J 

IMLllPIAUUkU, J7l 

mill ngenU and (ciisnts, 1173 
staVclioMrr, 1171 
(0 XXW), 1172-1174 

INH-UPUiriAlION of Act Ace co'ijunucuo'* 
of ileposition, 8-1' 

<)uc«t(on of lau, }|om 

IM I llUOUArOBn-S, -T'-bog. ttud •« Dncov » 1 1 
duniissaf fur rcfu-Mil to ri(>l^ to, >2 
uKnmiinting, 780 
III tixniiiiiiation contuiidiion, Iu21 
poMcr to nuko orders rclitmg to, 2o3 

1 N 1 LUVLN i (OX 111 suit tiy jirtitioo, ISUn 

1 N 1 L& 1 A 1 1', ]uniiUctu>n, 27 

IVl'l Ni/ON.S cogtiizaiico of suiU for (lauiigL# coiiccriiiiig. 137 

IN \ LA 1 Ull\ in altachiucnt, 901, 1313 

JA V / SlIL V liOA (local), commis ion to mike, 3II, lUJd-JUJo 

INVbSTMLNl, order for, 1213 

IIlItr<30f*,lKiri affecting luriadatioD oniarits of case*, ond misjoinder, 010 
affecting menu of cai«, or jurisdirtion, 391, 397 
and oxcrcLO of discrotioD, -lUS 
renew and roiisioQ, 177,478 
A.i to Court, in place of suing, 13G 
cun d by ccrtiOcato of sale, 1023 
in orders, an \ objection, 420-130 
pleadings, 070 

procedure of foreign Court, 133 
material fn '■ale, Cg, 1014-1018 

(instances o*), *I79~9{>3 

IRRLLLVANCL m discovery and m cross examination distinguished, 784 

IRRELEVANCY in pleadings, 070 

IRREIEVANT matter, introduction of, and costs, 213, 1340 

ISSUE, end of, IQO 

and re.t jiidicala, lOb-lIl 
defined, 712 
general, 731 

material, failure to iletormino, and appeal, 410, 411 


tendered, and defendant, liO 
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ISSUE— «)nfmual. 




rtsjudteata, 147 
when said to arise, lOS 

ISSUES, rcocttling by AppcUato Court, 1303 
framing by Appellate Court, 1304 


JOINDER, 511-572 

and cause of action outside jurisdiction, 185 
plamtiSs in different Courts, 157 
euita relating to mortgages, 1102-11&4 
of causes of action, 002 

action agaiust several alienees, COS 
alternative case, 013 

and claim by or against executor, admini'lrutur, or biir, (<J1 
jurisdiclion, 022 
relief sought, 012 

amtfor recovery of immorealle proiieTtv, C2I, R2J 
TaluatiOD for juriadiction, 022 
consolidation of suits, C27 
examples ofsuils bad for misjoindir, 012 
Hindu or ilabomcdan beirt, 01 0 
m bUits by rerctsioncrs, 012 
meaning of “ cause of action,” 008 
jointly inUrested, 015 
objections for misjoinder, OID, 020, 022, 02a 
order for separation, 025 
conilniDg suit, 020 
origin and soopo of rules, 003, W4 


.vimli r, 017. old 

present l'o<le, 020 
“same defendanU jomlly,'*0l3 

examples of nu'jouider on llii' 
peinf, OH 

hi't 

Buiuniarj of ruU s, CO'i, G07 
parties to suits, 511-569 

cdcct of nimoimlir or nou ji iiKlir, 541 
nsturo of rules, 515-518 
objkCtioiis as to, 570-672 
boojio of ruli^, 51 1-513 
waiver of objeotions, 571. '*72 

dvfcndaDts, 511 
piaintills, 511 

respondent by Amnllate Court, 1288 
trustees and legal rcprcscntstivca, 1128 
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1 01 N J uiuciJ. 

llitidu family, and rejjtiJtcola, 130, 131 
holder, . ' 

UM jicrs . . ■ . • ; t . . , '•'1** 

lurty, . ; . 

(i! ii •. ‘ : 

ltroi)(.rty,anlatUchimnt,.ju,« , 

prckrcticu (or CO flhartrttisalc, lOUd, 
rigiildutioguiahcd Iroin risht enjoyed in totnnion, 51 
to rt-luf, 

doTuIutiflii of, 11^0 
tciuiocy onil ri„Ut to jiattilton, 71, 131 
turtfcAftor or cotilroctor, nrid joinder of ]>.irtH.r, 540 

jodginent Kgaiiut onr, &S3 
vrongdocni ond rii jnJtcaty, l.tr, 130 
J(J£>GC, Additions! or <\asutAnt, and bict. 

and delegation ul functions, lU03, lOOJn 

Undine on usuo spirt from decree, SVi, hOOn 
jurisdiction, 5 k Ji, r.jsDicnox _ 
prcsutupiion or tojiKudictioo. 470 
prohibition from adding to judgment, 833, S33n 
|julUo aUtctucnt of reason*, S5J» 
record of riason'i, ]H3 
tcftrcnco to VuU Ucntli, li, 12n 
report on accunties, 1311 
SAjumed to ba>u eacreutd diacrviion, 21 Sn 
authority of reatona gnen by, 1) 
dkciding on grounds not open to luro, 218« 
dcljiw<l, J3 

dutjualdicattoo of, and txonsfer of suit, 1510 
by j«.r>onal interest, 00 

duaculuig from juJgnicut m appeal, 332-331, 1313 
(Dutrict), M 

and odditiousl, 03n 

<lutj of, and ftcccptaucc of ostsblwheu priiKipJr, l J 
coa>truclins act of Court, 30 
cxcrcuc of <itscn/tioo, 30 
lolcrprctalion oJ lav., 0 
judicial QoUco of Btatuto, 14 
ponsing orders, 30 
technical objection*, 13 

in application of laws, 20 
to state and ap|frai»oeiidcucc, ISJOn 
i* lien no 8i»ciljcs enactment, 10 

> f/irn log rtas^os for decree, S54n 
' -’niHdcmentof.OS 

• 40-2» 

■ * 47bn 


dyit 

clft 

crt< 


ha. 

IDCluUcU 0; ~ 

jurisdiction of, and rrs , 

looking merely to appearance of documclu, , 
made arbiter oy consent, t>9 
raaconduct of, and appeal, 382 
not considering all facts of case, 401, 40ln 
legally appointed, and lurisdictioii, too, 00 
objection to, by party, and transfer of suit, 200 
opioiflQOf, and costs, 1132n 
oveilookmg point in appeal, 1313, 1314 
postscript to doemneot, 402ii 
power to consult others, 32 
presumption as to duo appointment of, 6G 
statoment o! grounds by, 33 

rcasoQSu S(-^ Keaso&s 

subordinate, and nomina-tioD oIBecurcr, ISiOn 
vacating office before signing decree, S6C 
when deemed picsiding jtt separate Court, C2 
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JODQMENT, admissibility of, m evidence, 101 
against dead man, 78 

one of several joint debtors, effect of, 823 
party deceased after institution of suit, 78 
before same, 78 


,94 

defined, 33 

effect of pending appeal on, 382 

tnfoTced ptrsonaTn, 

erroneous, of competent Court, 67, 68 


defined, 33 Su FoacioH JvnoMrhT 
for general administration, 1128 
one or more of joint parties '►29 
how far conclusive, 111 
improperly obtained, 58 

wAretjiidtrata, 104 

in arbitration, 1463 

COSO law, how to be read, 10 
rem, ISO 

Special Cose, 1175, il7C 
terras of oompromiso, 855 
meaning different from English, ’>2 


on what to b« based, 52 ' 

0 XX, 852-880 

findings on usucs, 854 
ot Small Cause Court 874 
signature of, 853 
when pronounced, 852 
written by predecessor, 8,»2 

g conounccincnt of, 204 
ect 33 204 
Vitiated by fraud 88 
when action lies on, 92 

action on, not ixrmitted, J) 

JUDGMCNl DEinOU,33 

and oacmption from arrest, 41K) 

recovery of cacess rccovtrcil under decree H 
includes a ship 50 
lueamng of term, 50 
legal representatno of, 60 
transfer of liability of, 5o 

JUDGMPNTb, final and interlocutory ilistinguished 447 

JUDICIAL act, presumption ss to 30 
discretion See UiscuEtio^ 

J UUISDIUTION, Admirolti , apj^l from Jodgn exerct>mg, 55 
and aeqiucj>ccnco of defendant ouUtde, 172, 174, 176 
cause of action, 182-190 
choice by plaintiff, 172, 173 
comjiroraiso withdrawing claim, ICa 
coii'cnt of parth s, G» 
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J UHISDIGTION— co«^^nuct^ 
liDiitctl but exclusive, 73 
local, G7 

and cession o! temtorj , 31 
change of residence, 78 
consent, CS 

death of person liable, 185 
district, 33 

cause of action outside, and joinder 185 
limits of, 73, 74 
nature of, 73 
waiver of, G8n 

meanings of term, CO, 07, 40^, •170 

in diScrcnt Scetiona of Code, 07 
Sect 0 07 

not conferred by consent when incompotency inherent, 334 
given bv consent, 142 
objection na to, after remand, 414, 4I4» 
to, when to be taken, 190 
of Civil Court, and execution by Collector, 328 

in partition of revenue paying land, llOl 
Collector, 29 
Fnglisb Couita, 152 
High Court. 71-74, 160, 482 

and revision, 458-403 

original civil, of “Presidency High Courts, and Sect 10 159 
<pecies of, and extent of same, 72 
bmall Cau«c Court, 0!^04 


pecumaxy, 02 


how determined, 157 
limit of, in partioular Courts, 79 
in pirticnlar suit *9 

aii<l u\rr >Aluation SU, 8i 
liou dcterinlncd, 79, 80 
mode of Aaluatmn, 80 

It t niiile<i bi fiading i>2 

though limit afO rwwd-* I awil s2 S| 
MAiMr of, (i3n 

lt..rsonal, and death of party, 78 

non resident forcigni rs, 79. 77 
general rule os to 77 
how conferred, 75 
ou uKat It depends, 74 
sjKCial oxrniptions from, 7o, Ton, 77 
pica to, and setting aside sale (O XXI r 90), 1013 
presumption as to, 141 
presumptions affecting G7n 
protest against, 70 

refusal of, tliroush uiisconcej tion,459* 47uii 
r«.\ iMonal, 45S, 45&n 
sale under decree uithout, 1U13 
special, 157 

\dmiralt^, 24 
Court^-^mall (.ausc, 26 
MamUtdar «, 20 
Revenue, 27-30 

exclu'iic an 1 tran hr c I-uit, I9^ 
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JUaiSUICTION-continwiI 
si>ocial. latoUcncy, J4 
matrunoDiftl, JO 
BVVIllg of, Cl) 


74 


u hen oh](.c(ion to, aIiouI 1 Ixi raL^cd, CD, 70 
temlormJ ^eelocM 

'vud furtigncrleavitnr, ICJ, ICl 
in pcruoiuilftctitin*, ICJ 


. 1J"J 

clccrto fur fr&ut). 160 
try prior auit (0 11 ). C7l)-5SJ 
% iluation of f object matter u( apjt al fi r pur[M>c uf, 3S0 
want of, 1 1 

470 

lU'ilU ICATIOV, ph \ of, tthenrnibiirft*'!!!^, 07 J 


A d V I ^f, nature of claim on, 17”* 

hAPIXD III and i^arlj tosuit, CJO 
elicct of ilccrco igainat, CJO 

A 1 AV/1 r.liV, an I suitii for Uml >o i>oAM-A«ioa of nn/i> (fmiirn, DV) 
cflcct of decree a^aiott, ) (1 
of Malabar famitv and ra>jtidifnfn, ) j) 

I oeitioQ of, nin 

A l/AS poMwion, decree for, 011 


I< IN D Vcrjuisiliuo Act, proceedings under, not suits, 45, 105, 437 
rlnim for daioago to, 105 

L WI), bale of, and rules wado by Local Gorernment, 3J7 
suit for, and Ica\o tonue, 159. ICOn 
Ix^tters Patent, 109 
moaning of term, lCO-165 

Ti VNDlfOr DEU an I baaing claubc, 59, CO 

TANELOUW and tenant, denial of relationship, and Tfsjudirntfl, 131 
remedies of, 10 

I \NDS situate m more than ono jurisdiction, S'lT 

I ANGU AGE in appeal to llio Priw Council, 1 JIS 

of statute and construction, 3, 9 , 

subordinate Courts, 493 

LAW, application of, by judra, 20 

decision before alteration of and rc^ judicnto, 1 1 1 
vsvtetprttsAvon ot ot,44<l«. 

new expo«ition of, and review, 1359 


LAWS, the, meaning of term m preamble, 22 
LEASr by Eeconer, 124ln, 1246, 1246a 
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docroQ holder to bid, 988, 9SJ 


• . » » » p I'"**!* 

03 pauper, 1155 

refusal of, 41 

uao documents otherwise (oadmisaible, <JG 

verify plaint, CG3 

uitlidrnvr registered appeal, 1271 

suit or appeal, effect of, aG 
LbC \LTci)rc«cutati>e Sec llErnis^tsTATiv l 

lil^GlbL^nON (previous), 1, 2 
iiilcntion of, 4. 8, 9 

LLbSUU, and rcsjuditala, UJ, 131 
LLSbOU, and recjiidtca/a, 133,131 
LUni 11 of rci|uc»t, 1083 

to exaimiio witness, 311 

' ' . , 1301 


record of reasons by Judges, IJ13 
icsidcncc, 170 

suits for uumorcablo Pro|>crty, 15 1 
(clause 13), and transfer of suit, 191 
constituting lligb Courts, 1, 3 
meaning of ' causo of action ’in, 181 
' judgment under, 03-50 
LI Milfpl 1\, joint and scicral, and rrs^uilir << t I ,*• 

LIllLL, and causc of a tiuii 033 
aud place of suing, liiO 
posli>onemcnt pending U*t atliuti, 03s 
LlhN (or costs m inUipUodcr 1171 
fur casta (boUcitor >) 310n 
of pleader lor eo»ts and act ofl, 7*11 
LIMirVllON tet un I a 1 litiuii au 1 juui kr, Olo. OOh, 0<, I 
I n'<cntatioii of ] buot JUt 
»tav of eaecutiou, 03i 
of apjieal from ami. nded decree, 81 3, 803 
and apiMllate dicrec, 1319 

application for ka>o todt kiid, 118U 
review, 13o,t 

to amend deesvo, 801, 8b3 
(VA) by iRsfalmeuU, 803 



INUU.N. 


IbK j 

ACT -rontmiuJ. 
a)i<I tiatu of niiicii(lmt.u( of xttiotJjU)', 
clfcct nl order of riiuaocl^ UdS 
caicutioo, 

lu«h suit fO XXltl }, iV7J 
irilcrint, B70 

joiiuhr of ikfcndanU. TibJ 


liifiiicnt of Court ft(«. 7t0 
riicctioii of a{)[xal, 47 
rciutaiico or oUtruclioii LyJcfitor, fOJo, 1037 
sclltii;; <Ls]Ja sa]e>, 101) 

kubititution (0 XX ), JutU 

of Lciirtjciatittf 04 IfJS 

• >>uit lu citobluh right to po»*rMiun, 1011 
trarufer of dome, i3I 
uiicirtiHMl ad]u»(m« nt < r 

drcuiun Ixfuro changuof )a«r oo to, and retjudtcatj, 111 
crratiouus decision on. 471 
JO i>rc-inipiivn, 

»ur\nal of auit, JUo.*. 1037. lOOX iOt>3 
pouent in execution of tratufrmd deeru, J3J, 23 1 
LlMii'Ari0^b({><.cuniar^.cU ), and |iUee of suing, 134, 17.’, 1 
LIMITS, local, of jurisdiction. 73, 73 r 
T.IQUIU \TfO.N’ of decree by Collector, I I7tl 
US /'A.VPA.VS, 48, 10, 03, 00 

and oxcbution (irou'cdmc.s, 00 
idcntii> of partus. 0*) 
relief, 08, 00 

jurudictioa to grant iiliif, 00 
matter in issue, 07 
licuding a]i{>i.al, 03. 03d 
phorily Jii time, 07 
foi judicata, 18, 00 
b do JII ixiculioii, 033 
c\(ciuli tu aliciiAtioiu pciidiDgbuil, 00 
object of rule, 93 

riilr does not bar nutituljoii of suit, 07 
LlliClANT, hoiv luecrtained, 1J3 
LiriGATIOX under sumo title, 134 
LOC.^L Government, TrO 


"auction of rules, 481 


law, rent litigation under, (>2 
baaing of, 39, 00 

oQiees and suits iclatiog to rites, 80 
LOCUS S0LVTI0Nl3,m,lS^ 

LOfaS of iccords, 94 

of ngbt to c\ccute (through neglect), 04 
LOST nogotiablo jnstmoicnt, amt on, 724 
LUNAJ.IC.S, and discoicry of documente, SOI 

smt by Of against (0 XXXII ), 1129-1148 
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MAUltAb Rtut KccoNtry \ct ami Codt., 30 

M ^GlbTBATE, order by, and Civil Courts, 87 

refusal of costs of uitncsa by, am) resyudicato, 1 jo 

M VH ILS of Orissa and execution of decrees, 235 


M\1NTEN\NCE suit, decree in, and rt» judicata, 117 

M IJORITY, attammcut.of, under Inditn Majority Act, llJil 
of judges ID appeal, 391 

M VLABAB Tarviad and cause of action, 599 

^L\L VDMNISTRATION suit by several members of caste, SJOn 

MALICE, allegation of, m pleading, CC2 
and disallovance of costs, 211 

MALICIOUS proaccutiou, action for, and cause of action, 590 


MAMLAIDAR’S Act, object of, 2G 

proceedings under, and resistance, 1037 
Court, jurisdiction of High Court over, 20n 
naturo of, 20 
procedure in. 20 

suit by nest friend tii, 1130, 1151 

iliVN ^QER and Rccctrer. 1218, 1219 

and service tn suit against brm, 1121, 1122 
of Hindu joint family, position of. 131 

and reajudicuta, 131 

misapi>rO|>tiatioii bv an I v uiac of avtu n ibJ 
minor a estate, and rcsjudicaM, 122 

MANDATORY Injunction, 1197 ll97»t, I20o 

JL^RUI VGE of party (0 XMl ), 1059 

M \RRILD truatco or executrix, husband of and ,uiu<i\ r, 1 12^ 

M llERIAL^ distinguished from relevant 784 
from which issues may be framed, 813 
irregularity in sale (mstaneca of), 9>0 
meaning of term, 781 
objccU produciblo as evidence, 812 
jiroposition dclincd, 712 

M ULUIALITY m discover), 7Sl 

5LV1 RIMONI VL jurisdiction, 20 


III dispute, hour asccrtaiuid, G7y 
issue, and hs pcndiiu, 95. 97. .18 

rcajwtficefu, 111-118. aud«(C 1’ls Jinuais 
of suhsUoc^ rra jviicat^ is, 118 
to bo f pccUBy pleaded in drfeiH^, 729 
unnecessary or scandalous in | leading*. C70. C71 

MLL\ Alt tJ/, Receiver apjKUDtcd tontunr. 1219a 
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MIIMOKANDUil of ai-pcal, I259-I207 

aiiii*ndmcnt or rojcction of, 1201 
audpauMr, 1327 
copy of <kcrcc, or order, 12G0 
judgment, I2GO 

duty and jurisdiction of Court, I2o'J 
form and ooiitcutt of, 1239 
gruiindd of apjieal, 1201 
inudcscriplioii, 12li0 
objections not taUii, 1202 
jiomtuicrluokcd, 1313, 1311 
prt v'Utatioa, 1239 
seandaloiis matter, 1239 
of crooi uIijiLtiQi), 1291 
oeidtoco, 8(3, 817 

ubjLctioni to Itndings after remand, 1303 



MC8Ni^MUU'£GAGUll And redemption, and foikclcuuir, IlO't 


eontcuta of decree, Mrt, 838 
electee, 877 
interest, 881 

after auil,2ul 

iotndcr mreeoiery of immoceablo proj^erlN, 021 
reliQiiuiilimcDtof i>o»se8aion, 8&0 
'ealo of decree for jioaseAaioa of land, 981 
MiUul elcfault, S74 
ealcubition of, 871 

eUim for, dutmet from cLtiia to receiver posaession, 391 
included inrecoetry of money, TlO 
elccrco for, 870, 871 
defined, 33 

i.slcnt of liability for, 873 

in money suits, and xd-iioi, 093, 708 

mtcrcat on, 1318 

liability lor (cxamplca), 872 

incatung of term, 871 

nature of, S71 

suit for, 87tn 
(>b]ce.t of suit for, 871 


MILIT VUY men, suit b> or againat (0. XXVIIL), 1 1U8, 1 109 


MINOlt, and apiilicntion for transfer (Sect 24}, 103 
and discovery of documents, 781, 782 
limitation lu execution, 27U 
rexjudteata, 133 
security for costs, 1088 
brother joined ns iltie.nelaut, 024 
maelo plaintiff on coming of age, 35J 
manager of estate of, and rcsjud^cala, 132 
partner, 949 

serv ICO of summons on, 845 

succeeding to estate, and transfer by opciation of law, 90S 
suit by or against (O XX XT! ), 1129-1148 
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MIXORITY, disputed bj defendant, 1133 
in India, 1129 

MISCELL \NEOUS, proceedings, not suits, 45 

and execution proceedings, 197 
unconnected with suits, cognirancc of, 1 'll 
Mhen suits, 100 


MISCONDUCT of Judge, appeal grounded on, 3S2 
of party and costs, 213 


objection on ground of, m appeal, 415 
of causes of action, C03-G12 

objection for, 6l7-02i 

parties, 541-545 

obiection for, 570-572 
subiects of suit, GO! , and see Jomnrn 

MISPRISION in embodying judgments, 440 
MISREPRESENTATION and statement of claim, 700 
MIS STATEilENT in petition for special learo to appeal, 439 
MISTAIvEi and review, 1300 

and setting aside consent order, 146 


of fact or of law in foreign judgment, 149 
MITAKSHARA coparcener judgment del tor, death of. 313 
family, compromise raado by Kurta of, 1077 
law, property under, and execution agaiast Iicir. 275 
MOPUSSIL Courts, and jurisdiction orcr pubbe chant *cs,3i>^, 359 
pOHcr to commit for contempt, 1231 
receipt by purchasing decree bolder in. 990 
Small Cau<e Court, and renew by bUCciN^or, 1367 
MONEY, decree for, defined, 337 

decree for payment of, and lostslmcnts, 863, SC9 
mterest, 201, 205 

suit for, lose* 

recOT'Ty of, meaning of term, 740 
MORTGAGE, and distribution of assets, 331, 23J, 3 t'J 
and identity of cause of action, 506, SOS 
proclamation of «alo, 077 
receiver, 1234 

MORTGAGEE and costs, 209 

puisne, and prior and suit, llb2-llC5 

MORlG-VGtS of imiiioi cable projirrty, suita relating to {t» XX\1V ), I lo2-1171 
iIORTG\GOR,andr<«j«<f«fflto. 131 
entitled to set of! lOsU, 210 

MOTION for appointment of Rceentr, ho« foumled, ]216 
to secure attendanro of wit nose*, 834 
MOVE \R1-E propertj. S'e Peoicbi\ 

MUKHT.\U (I'ertifieatol), and rreognued agent, 633 
MUI.lirvnUU UIS 
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MUNICIPAL Acts, “iritl l>ir of cognizAncr, S7 
MUMCIPALIl Y, suit againsL 

MUNblF, njul auanl of incsnO'profiU >n excess of pociinnrv juriidiction, 877 
and dccrco after remand, I'M)! 

. » .* .*• 117-138 


M UTU ALl i Y of delta in H-t off, 7 12 
Ic-it of re* jniltfata, 103 


NAMH III iiUiiit, 701 

other than own, suit against pi non cirr^ing on bu-snicis !n, II 11-1 120 

N \TIV1' ladiis (not exompt iindir Sect 132), cxninmalion of, lODO 
btatc, Slut on pidgmcnt of Court in, 1)1, Llln 

\ \ I UU \L justice and foreign judgment. 100, 1 1'l 
tiieaniug of term. 1 11 

NVlUitll ufsuit, lum aseertaimd, 118 

N \/lll not a pubtio siRair, SSn 

selling projiert), unau'tro of poolpiitienicnt of sale, 1)77 

N ('.(lOTfABLlJ instrument, summary jiroceduro on (0 XXXVJI ), 1177-1182 
attachment of. 832 
decreo for endorsement of, 830, 831 
(lost), suit on. 721 
transfer of, OH 

\n\r FRIIIND of minor or of person of unsound mind, 1121-1 148 

NOV \PPEAUANCi:(0 IX), 717-774 

NON JOINDER, 511, 544 . and «f JoiMicn 


minor attaining majonU', 1 140 
in amendment of decree, SGI 
appeal, 1280-1284 

arbitration without interiention of Comt, 1170 
attachment of decrees. *)54 


execution against legal rcprtr®entatne, 274 
interlocutory orders. 1213 





laiio 


{ adiawsion pf i|(]« ni tin i'nw > ut'-il n< 

^I'pfaHty (iri^inah . urt) }2''>i 

a|*I>!ioati»iii / I i< iti. tu -ij }tal t • tli< I'rnt ( iim ■> 55?(i 1 Ui 
rvviow, IJ».^ 

train^ir of suit JVtl i-ll l‘M 
to M { a'iuU' ilfcri'o, 771 

lak, lUJi K»24 

attaciitoent of t)t Lts and sUsrt* «tc , ‘Ul 
ittachiriPDt agiia-t piTsoj) of tkhtor 
crois objection, }2)>5) 
day fixed for lieanng apjical, J2SU 

MTMte of ^ani' 
forreuiTing CTidi nee of paup<‘n‘-m 11 *1 


sale by auction, STS, 9S0 
omission to serve, 753 
service of, laSQ 
to admit, document*, 801 
facte. 803 


refersDce on agreement, 1 lOO 
tenant in occupancy of immotcable property, 033 
KOTIHCATIOXS of GovemmenU under the Code. 1481. H88. U91. 1810, 1513, l.'JC, 
1829 

NOVATIOX, distmguulicd from amendment of detree, SC2 
XUISANCB, public, and amt, 355, 350 

to immoveable property, and suit (or same, 103 
XUISAKCES, public, auiU relating to, IS, 5$ 


OATH of another, Ainxcincat to bo bound by, andcatopi*"!, HI 
under Oaths Act, decree on, and reaywilKnla, 145 

OBEDIESCE {personal), relief obtainable through, Ift* ^ 

aud place of smog, Wa 

OBfTEif diduia and res jadicoto, 119 


duty of Judge though none taken. 14 
for inherent iDcompcleney, 381 

nii«jaitKlcr of causes of action, GlT-GiS 


. . ' , •.‘CO.o.H 

findings after remand, 1 J07 
lieanng by jiarlictilar Judge, 2w> 
lurwdiction, 305 

nailer of, 63 

when to bo raised, uS, 71b J**’ 
bnal lori'diftion, ITl 
place of < 11111 !*. alix nee of, 17J, ITT, 174 
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MUXICIPAL Acts, nml bir rognirnnc^, &7 
MUNICIPALITY, suit agninst, I5S» 

MUN’SIF, aiul nwatA ol mesne profits In excess of pcviiuiryjiirinlKlion, S77 
ami (kerco after rcniaml» ItOl 

. . * • 137-n8 

np]Hiintc(l commissioner. lO^t 


MUTUALU’Y of debts lu set-off, 7 12 
t< st of res jiiffira/n, 103 


NAMn in plaint, 707 

other than onn, suit AgaiiiU person r-itT>ing on busnu-s in, 1 113>I 120 

X \ 1 ivn ladira (not rxcmiit under Sect 172), eiammation of, JOOO 
btatc, Slut on judgment of Court in, 1)7, 1 77n 

\ \i UJl SL jiLslur and foreign judgment, IbO, 1 1') 
meaning of term, I P) 

N V 1 UUU of suit, hou Ascertained, US 

N \Zl|t not a jiubho ofliccr, CiSn 

selling projicrtj , unauaro « f postpominenl of sale, *)77 

Nl'tdJllABt.U inHtMiment, summary procedure on (0 XXXVU ), 1177-1IS2 
attachment of, 1)52 
dccrco for cndotsemenl of, 1>20, 1)31 
(lost), suit on, 721 
tramftrof, 0^5 

N’L’Xj' nunXI) of minor or of |»rsoo of unsound mind, M2{)“JN8 

NON APPUARANCI: (0 1X-), 717-774 

NOX JOINDER, 711, .714 { and ser JoiMicR 


in amendment of decree, 851 
appeal, 1280-1284 

arbitration without intervention of Coiiit, 1170 
attachment of decrees, 1)54 

nr-nnrrtv m nntO<U Of Court, 052 


interlocutor^ ordcr8^1213 
renresentatiin Slut 577,541 


judicial, of Statute, 14 
object of, in 1, <11111, 746 



iXDEX, 


IGSn 


XOTICE — «3nttnutii 


■ ' • . }m 1331 

review, 13ikS 

transfer oj suit (Sect 22J, Ii)Q-l9l 
to set Aside decree, *74 


day fixed for hearing appeal, 12S0 


salo ^y auction, 97S, GSO 
omiscsion to serve, 753 
service of, 13S0 
to admit, documesi*, SOI 
facts, S03 

concur in appointing arbitrator, 14G3 
inspret documents, 795 
prCHloco documoaU for inspection, 703 
show cause asaiost etecution, 917. 9IS 
tn AiTcat of debtor, 934, 033 
referroee on agreement, HOO 
tenant in occupancy of immorcablo property, 933 
XOTIFtCATIOKS of Gorentmenta under the CWe, US4, ItSji, N91, 1510, 1513, niO, 
1S30 

NOVATION, dislinguubc J from amendment of decree. SSi 
NUIS.VNCE, publie, and suit, 333, 339 

to immorcabio property, and suit for same. ICO 
NUISANCES, public, suits relating to, 10, •'>$ 


OATIT of another, aCTcrmcni to ho hound hy, and estop{<rI, 144 
under Oaths Act, decree on, nnd rrs juJuala, 143 
OBEDIENCE (personal), relief obtaioahle through, 1«>7 

and place i ! suing, 15^ 

OlilTE^ dirStiM andrcfSnJicata, IJO 


partiea, 57l>— 77- 

grounds of, in niemprandunj of appeal, 
in suit by tumor, 1 131>] J31 
({lalentJi valid) to jurisdiction. 3'<» 
teciinical, 14 

to admission of ret icw, 1373 
attachment, 9'>4 

draft of ilocmiK nt or of lu gotial le m*trunketv(, U3ti, iCl 
ftnulwiRS alter n mand. 1 JOT 
hearing by jiarlicidar Judge. Jiw 
jurisdiction, 395 

waiver of, 09 

when to ho raided, (d>, «<>, t'(4 
l.<4 juu-^Jivtion. 171 
jhe. ..f,n.M-,a»>Miu^eof, i:». 173. IT4 
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OIUMTION <o,.Unu.i 
lo iirivliimlJon, l»TT 

recinluis ‘»f Iciify* an 1 ap|ir«l, SU, s| ■* 
transfer of Kuil ('v» I 2*), I'l- 
■ito n, w 1 

iOUsl HI CriOV l«> >■> of irnmonai V j n , Ji>.V*-I(H0 

OfX UrWOY of Jenant, r( imnuitrAllr ]jo]irr<\ 

Of H('K * f forjx ralnn, an I ranimp on I iimik-mi, ITJ 
Of J U HI (mililarj « r iu^ ij), Mtl i mIIi* • J'iir 11 
I f (VmIII, >>UAt ilMl ft ^MIlt 1137 
) 111 III*, ilrtiDOil, 14 

»uit lir or A^aiiut in rflu lai i -»|vw it \ . 1 ( 1*^1 1 7 
\»!ini I xrmj t from am*! an 1 attvliii rl, 1l*t 
Of f U }*', jx r> lOil \ti 1 an I rrj m m tit« s 
Off U 1 an I f v,ta, .JO 4 , an f < r Jt M l 

t>\U'N>lON of iwut I f <Uvm, 7.71 t*U 
to Auanl c.kAtA, JO*! 

p-aiit rrlti f, and rr< juAtc.lt, )71 
notico |H^int ina|i]K'af, {341 
11 tipp, 7'*3 

mo, 0 lirci of, 37 s) 
trj Of fraino ix*uo, HOI 
tAl S Sit Ilv ROKx or lVcK>i 
Ol'KU \110N of U«-. t^An^f< r f.>. 

Ol'lMON’, dilTon'iioo * f and a||‘OAlfr»o« DiMm n IVnch, i’l 
Ol’llON of jJa'iitiiT lu comjK-aNAti nmiia. 171 
OU \T. wij,nno«l » f divrco, 7 k) 

oxammatnu b> Couit, 77 V77t* 

OKDKlla and ai'iioat, 4Jo>4 U) 
an i dotPOK*. 37, la 


dotinod, 34 

dirrctin^ B0<a>unt« an 1 a] )« of, Ss 
diMnis^inj; apiKal, and d< cJvc*. 4« 
tiling acnvmrnt to at) itiatr. 1403 
tinaf an 1 intrrlorulor}, •444-140 
f If rpilituliin, an f aj jval. 4a 
fmm which apival Ins, 431-4«fi 
lirl I not to l>n ju.Unicnta. It) 

.Jorna a, m lanroa of, 17 
to Ik’ jn Ijsincnis 3*% '»'► 
m pxpciition, ajuval 1374 

jirwroslinp*, an 1 «• lt‘S 4 *0, 1 VI, | Via 

whcndocrcoa 41 
msolrcnfj, lutmt* ,>f, J4 
niuorllancons nrocrcvimi^S 43 
f K/criffl, 1310, 121 1 


remand, when inlcrlocntora decrees 443 

onaj i*eO, ineflmnji of teini, 44a 

l^inwissnal an 1 .Iccrcva on n>ent% 43 
rejectmi; anj^al, an { «4e<w«, 47 

plaint an 1 decrees 4<»i 4“ 
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OBDCRS IN FIRST SCHEDULE— 

I Parljcs t-o suits, 5i]-S7J 
n Framo ot suit, £73-^8 
311 Agents and pkailers C29-^i* 

IV Inst dutlon of awita, fiSli 
V Ihsuc and sen lec of summons, Gil-iGd 
VI PJcadings gencraDy, r>61~ifdl 
VII I'iamt, e05-32G 

VIII Written, siateracnl *nd set off. liT-TIO 
IX Apficaraacc and non appc trance, «4“ ( 

X Examination by Cburf, 77o-7T6 
XI. Discovery and jnspetrtmn, 777-5)*ttf 
XII Admuistoii, $01-804 

XIII Production, etc . o! docuBjents, ^5-812 

XIV Settlement of k3<»ueH, etc , 8I1-S22 
XV. Disposal at first Jioariog, 823-S24 

XVI Suianioning, etc , of witr»easf«, 8iA-S16 
XYII. AdjouTiimcBts, Sd«-81l 

XVIIL Hearing of suit and oiaonnatioD of Hitac&scs, SfJ-Slff 
XIX Affidavits, 850-S51 
XX Jadgmentand decree, 8Si-SS0 
XXI Execution ot dcc^<^cs and orders, 800-1044 
XXIt Death, mamage, and insolvency of parties, lOIIi-IPOfi 
XXUI Withdrawal and adjustment of suds, iOtlT-JOSO 
XLXIV Paynumt into Court, 10S1~1083 
XX V. Socuiitj for costs, 1081-1087 
XXVt fommi&siou. lOS^IlOS 

XXVIl, Suit by or agaitut GoTcrnment or public oflicers, n0ib-If07 
XX Vllf Suits by or against Dtbfary men. 1 108, i 109 
XXIX. Salts by or against corporations, 1110, 1112 
XXX Suits by or agauuifiriDS.clc , 1U3-112G 
XXXI. Suits by or against tniatecs, executors, and adsunibtratcrs. 1127, 112S 
XXXII Suita by or asaicstmlaoie, or persona uf u&iound mind, 

XXXIll Suits by paupers. 114J>-1101 

XXXIV SniU relating to mortgages ot>mmn^eabIe proicrlj, 1102-1171 
XXXV. InUfPkader, 1172-1174 
X.X.XV1 special ca*e,U7S,U7C 

XXXVll. Summary procedure oonegotiabDicMtromeBf^. 1177-11S2 
XXXVIll Arrestand attachment boforo judgment, ilb3-119t 
XXXIX. Tetuwwary injunctions and interlocutory orders, 1 1*>V121 1 
XL AppoiotmentofRefeirers, }3Jf>-123i 
Xf,L Ap|jcals from original deercct, 123ft-ll22 
XLII Appeals from appellal® decrees, 13J3 . 

XLIIL Appeals Doniordcr«, 1324, 1320 
XLIV. Pauper appeals, U2G-I329 
XLV, Appeals to tbs King mOauncil, 1750-1318 
XLVI. llefcreoce. 1310-1354 
XLVU. Review, 1355-1379 
Xr.VIIL Miacellancous, 13S0,13SI 
XiifX Chartered High Courts, 1382 

Ik ^oiioeraiSmall Causo Courts, }3d3 
I.I. Residency Small Camo Courts, li'-l 
OUSTER, after suit brought, and arocndBJcnt of j4aint,t'a> * 
when acU of, separate causes of action, 5'>’i 
UVKR-y.VLUATlON of smt, 81 

in<iuiry os to, 81 ; and •te VaLOATlO't 


IMSn.l, uiteroat of, 3b3 

IMRSI widow not exempt from {>i.r»anaf appearance as sue b, *89 
PARTiCULARl lY in pleading. Ool 

P \RTICUI. 4IlS endorsed on admitted doCBmtnt*, Sv7 
lU pleading, Cdl, CCta 
plaint, 0 75 

of J.I I off sjjfljfjcnl uilhout «{weifiea]li^atM>nof saiiK. 743 



IGIO 


iNnr.x. 


OBjrCTlOX — coulinutil 
to iiroclamation, 073 

Tccorcluig of cvxkitCA anil appeal, 81 i, St'i 
tramfer of suit (‘tect 22), 100, lOi 
NcriOcaliun, CG9 

OBSiUUdlON to pos^csstunofinimoicali'e pf'i’ort^, I03’>-M>10 
OCCUPANCY of tenant, dilucry of iiiinurtfabli ))reiicrf j in, 1 1 
OrJ'JCK of corporation, and rarrjing on hiuinc^.", 17j 

.31 


suit by nr ajjainvl molliciil ca|ivit^. Hi )-3l7 
N^hen ( xempt from arrest andallacUn ent, 3(8 
OrX'lCKS, jicraoiial and loral, au<) rr)i(>i(ai9 rii< ■*, S(> 

01 1 ICIAIj aa^ignce, and coHla, 209 ; and ure Vssioml 
OM lbblON of luirt of claim, 573-(.02 
to auara costs, 203 

grant relief, and ret judicaM, 123 
notice point in ap^ical, 131 1 
serve notice, 753 
sue, effect of, 579« 560 
try or frame Uaue, 1301 
ONUS Ste Bonon't or Pnooi 
OPfcUA’lION of law, transfer bj, 003 
OPINION, Uiflcrcnco of, and appeal from Uuision I’cncli, 5> 
OPllON of pUmtifl IQ cnmiwcvvatton suits, )71 
OllAB assignment of dtcrce, 50 

examination by Court, 775-770 
OllDlUlS and appeal, -I20**i30 
and deerco, 37, 33 


, I aj 


decrees, iDslaoccs of, 37 
to bo judgments, 05, 50 

in execution, appeal Ironi, 1274 ^ ^ 

proceeding", and res jirJicalfl, 108, I'll, 17”, IBon 
when ilccrccs 4 J 
inaolvcncy, nature of, 24 
uuscellancous proceedings, 4S 


on ipjwal, meaning of term, 41S 


winch may be reviewed, 1356, 1357 
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OR PER? IS flRST SCREDVLE-^ 

L PArtjw to saitis 51 
II Tanae c( <u»t, 5131-^^^ 

III -Isyat^ inJ pk4d<-r«. 

IV Inilatotioa of «tijiv iSSo 

V. I\»u<* and ecrntif* ■'.dudiocs.. liir !•<•> 

^ I P3''4diii;:s prccrallr. 

\1I Plaint, 

VllI IVnttca ‘tAKnwat an>l 72“-T4i> 

IX. lpp?4rao«? and ooa'ipfvaraost. r<r 774 

X Enjninatjnjj br Coajl, TTJ-77fi 

XI ll'oonrr and in»prrtion, TTT-JAit 
XII Xdau&»ioo, H'l-MU 

^|. ■' • • • . 

X.: ■ . .8. 

XPUI Kearisa &fsuu azidoxacu/ulomof 
XIX AfhdaTila, S50-k5l 

X . - . .1 

:o* 


XXXVI Spcmlcaac. 1175.1170 
XXX. 

XXXV 

XXX \ . 


OUSTHU, after »uit brou^lit. aiiil aniendiiioiil of |i1aiiit. t «t 
wltoti acU of, MjMWAto ca»i»e» «f actatn, ftv'» 
OVKK.y.iLUATIOXofiuit, «I 

in>]Uiry A# t<>, 81 ; and ’ff V4li?aTl«»)i 

PANIIA, J«l« n.l of. 3W 

I’AHSI widov not czrnipt /ro»a ik nonal apiioaiame t*-’* 

PAUTlCUiaiUi'Y in plcadut* Out 

1* MtTICUI MIS rudorwd on adinilled <i»cun>riil«, nhI, m 7 
III ]iloai{iit|r, <>d(. 
idaiiit, li'l7 

of ■>< I olT HiiOifirnt nillirriif *i4i,Ue all. i.ala< ii • f p«io. . < 4 i 
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l’')lTIT/ov. 

rrfjiij,i„,. _ 210 


‘--^rcuiion /,«. r» "«»n 

/‘iluro r^r/j ^ 


'• *57, ns 


nil'*, >557 

‘<Uion, ai 


' .. . •'<""1 Icnmc^ 



‘^Odtjj of. 11‘’3 

*»* ‘■^ic'c.on, 1 M ”f 'o «ujj. 1 1 13 
suit by or -,! ** 

''■""lulion o/.'lsr'’’ ■"“' cm™ 

'’"Jonofnroo, «s- 

<lefea,Ia« °”;1"™ •”. SS;„ 

, n _ ”'"®orpora(ed. n n.? 


^DDJTIOY 




I2<hi 
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an J CUPP tif tlclioiUin i f •»« “a 

fjkilurp Ifl j PDijABrt' 

ikntiU »n rr*}Uifjcili 
jn Irjvti lent eT««n<l' < f «cU* n iJi 
«n{«-rvrn<^r, 2(>s1n 

join Wr ol or KcaJ rojvrfsrnlilnK 

/i» jvn^f M, ^3 

tnrro }>roc<'*>uAl MjiiU ii 

iiior»c'go 

objection to heating bt (vitticuhr Juilgt , 
p?ca4rr, fi29 (WO 

rrprr><nlatjrp, <}ur«tin» Iictwrcn 2<J7n 
re^iiiuhitn Ii>7 ‘*01 
riglil to apprat 3S3-331 
waiter of jurivltrimn, O^a 

app aranoc an 1 non •kpjicarancp of S<e iprfMiiNt-K 
a|>]->c]lAnl nni, 2 i>^a 

(tpp]iralioii in nrcM-ncc of, ami ootico, iS >2 
appointment oi arbitfilor agamat consent of, I2*i, 4J‘Ja 
c;*«s< • of {icraoni not, f Jf. 12’i 
CO ilrfemUnt* not joining in apiical, 301 
contention of, ami »nl«TirrU(»o«nf liccnv, JITn 
contumacy of, “70« 

ilrtih, inirriage, AijjJ ijuohcncy of (0 X\1J ), )0} •>}0(>0 
of, an 1 enforcement of cUerre, •• I 
freah auit, )2r>» 
jurmiiction, I8> 

befuro or after inatitation ofauit. 7tt 
JefenOant, sueccaaful, ami tigbi to appeal, t^ t, *lno 
duty of. wfien wilncuca lio not appear, hit 
cfTcct of order <li.<aUov>ng application, 1(1 * 

Gomnmcnt {(tt JlomlAT}. H'* 
in dilTcrcntcaMcitica, 013 
execution, (icfincd, 23ft, 3*, 7 
larger legal sen«c, 124 
iroplcadiog. 1001 

joinicrof, 3n-^72; and ace Joinder 
rnA<l« only for purpa^d of dMCOVCty, 78ln 
ineanms of term, iSi 
nmconuuct of, an I coita, Sn 

loonng in Apival fJourt for Kato (0 gixo further ppuJenee, 820(4 
ncccuary inaciting Aaido sale, 1011 
iioininaS, and rrAjndualit, 139a 
MOV at S 8 SU 0 , S34 

permitted to adduce ocidcnco, 178 h 
objt ction as to joinder of, 370-573 

or reprcaontatnes, questions between, m oxccuti >n, 2 bj-SlW 

paying or tccci> tng costa, 303 

Ijcrsoa wroogly msde, and cosia, SOSn, 3J J>* 

jiersom other tlian, and judgment, 12 1 

privity to, 121, 124» 

real owctr made, 128« 

refusing to give o> idence, 875 

remedy of, when admission wro»j,1vallegod, 4utl 

rights of, 19-43 

striking out, 543-070 

third, and communication for purpo^ of istigntion, 78»ln 
fraudulent sale, lOldn 
can impeach assignment of decree, 010 
claim to attached propertj, 001, DOR 
eocturo of property of, 00 »« 
lOBUita (0 1 ). 511-572 
when exempt from arrest, 400, 401 

perron not, is bound bv rJcciw, 12 1 
who rt a necessary, 525 
to bo mado, 05^» 
who may be, 51 4 
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lOU 

l*.iTSARI, witnc:^^ iliaUliovtd ai?iiucli, iU8 
P \TNIDAP, impleaded «tcfcDdnn(, LQl 
wlicjj prowler l»arl j* to auit« 5il>» 

P VUPKE, ap|>cal to the rri\> Council, lU 

lit 

lca\Q to nuQ and Icixo (o fliic (Sr<{, lli), IV) 


P \ VMENr l)V iriHlalmcnts drcrco for, bOJj-STO 
<Wrrc f<ir, nnd inUrctt, 2Ot-J0fr 


• 771,771/1 


of atlachcJ debt, tUi 
cost of comiubsioi), 1 103 
» X{MMUC3 of witnc-^, 

purciiaso monc> ufinimoxcablu prDjxrty, lOuO'lOOi 
under decree, 6tW-S97 

in pro emotion »uif,SS3-S4i(5 
when sale of immoicabfo j»rfii>erly ivwtponcd, 997 
of Court f<.o for *cr%ice, J.ioO 

fcca on documenU, £07 


under dvcrce, 893, SJO 
NOluntari, uo suit to rccoicr, SS 
Pl-CUNIAUY interest of judw, Oun 
luri'dictinii. liJ 

how dctcriQiiicd, 107, otid *fc JunSDicTiox 
PC VALTY, and mtcre'»(, 300»i 

for default in attending as « iliic!>8, 20i 
not producing documiiits, 734 
PJ>NDENCY, and transfer of suit, 197 

of appeal, and bar of subsequent suit, 97, 9S 
m foreign Court, 103n 
to tho Pnry Council, effect of, 444 
i'Uit, 90-98; and «e Lis Penpfns 
pending (Sect 24j denotes dul^ jicnding, 19S 
PENDING suit, nieaniiig of term, 197 

PERFORMANCE of condition preecdt nt and pleading, 091 

luipUed avfmcnt of, C >2 
of contract, place of, anil jur.sdiCtion, IS^ 

PERIOD, enlargement of, 509 
PERMANENCY, and cirrjicg on business 181 
PERMISSION See Lr-ii i 
PERPETUAL injunction, 92S 
and limitation, ‘>29 

PERSON, dofimtion of, m GcucialCliAiscs Act, 70 
PERSONAL jurisdiction See Jurisdiction (rrnsoNAi ) 
ofifieos, and «uits relating to rites, S6 
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PL \CIL and aiiJTuat uf cauMj uf ailion lUcuDlracf, 

b( pcifurmaitct! of contract, and juriMlictioD, l&S 
|>rcacntation of plaint, 201 
auing, 

and actual irfidcmr, I7J 

cancrllation of conirsci, IS? 

carrjingonbu^ncaa, liO-lb 2 , and «c CAiJt\i\u on Ui 5 |n>js 
( illustrations), 173 
cAutc of action, Ib2-ll>l) 
clioicc of forum, 173 
contract, Ib7‘*lb0 
ctTict < f clauM (<f\ bcxL 10 ll>4 
rqiiitalilo jurisdiction «n ferfonatn, 1C3 
forum cf dcfcrulani, 174 

uiiuioi cable propcili, in diffiicnt jurisdictions, lb7 
libel, IbO 

hniitationa (beet, 20), 171 
local juri<di<iioii, lot), Itil 
iiiraning uf immovcablo luujicrtj,” ItO 


hubjoct matter, I3S 

suits doomed (o bo for inimotcablc pronciU, IGl, 1(2 
J71 
71 


‘ — e--oc ,1W 

u here 6ub,cct matter, 13:^ 

I’L MS 1, allegation of fraud in, 7U0, 7U0 h, 701n 
mistake IQ, TOin 

ollcgatioiu in, and date of ccrification, C73 m 
amended by Court of Appeal. 17n 
ameudment of, C73>CP4 ; and see .^MI:^oslC^T 
m addition of defendant, 313 
and ap|>oiutment of Rccciicr, 1231. 123b 


contents of, 2tl0 

dcJfcct as to signature or icriiicatioii, GGSn 


altcruatiro titles (eianiplrs), 704 
iDConatstcntrcli^, 708 

Certificate under Succession Ctrtificato 4ct, 709 


dilTcrcnco between positions of plaintiff and defendant, 7t)3 
documents rebed on in, 723-72b 

failure to produce, 723 
inspection of, 7J4 
loss of, 724 

pioduction of, 723~725 
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ujiituiuiJ 

(0 VII ), IlCtltlULU II MUC-I, OJS 




, • . . . .■ 70S 

opcrutno and ultiiniito lacti, 7U2 
inrticulara, 095 
points to 1)0 iBcIdilitl la, 701 
pra} cr for further relief. TOs 
pr«.senlaUou of ftuh. 7 
procedure on adniL^stoa of. 71 J 
rejection of, 71C, 72i 

apjical from, 7il 

n|iplicabilit> of ruiu, 715 

iluclostiru of cause of OLtioii. 7IU-71S 

forra of onlcr, 718 

in pare, 718 

insunicicotafamp, 716 

proccduto on, 7.. 

tiuio to be fixed, 719 

uhcu iiicumbcot, 7.U 

order majf bo made, 718 
right of action burred. 7d9 
ro'i<.f on Mjurato grounds, 71« 
or remedy, 700 
to be speiiOcd lu, 713 
rciirLuiitatuo character, C9C 
return of, 715 

rule 03 to inconsiftteiit facta mcluini, oiiJ iiicortobUut dcfcucts, 705 
filatcmcnt m particular eases (examples}, 703 
prolixity 111 , 700, 703 

suit as rejircscntatno; test by statimcnla in plaint, 708 
(cihuical objections, 701 

title, dtscTiplion and names of part».s, 0'J7-GJ9 
nliat plaint must shoo, 710 

>vhcu claim may bo based on altern itnc titles (ex uiiplis), 701 
form of action immaterial, 701 
meousutentand alternative claims allonabk, 705 
prcscntatiuu of, uud stamp, 303 
date of, 303 

in institution of suit, 300, 301 
place of, 301 
time of, 300 
to nhoin, 301 
rejection of, and decree, 4C-4S 
return of, for amendment. C78 

election, ClOn, CISa 
sigualuro of, 006, 007 
verification of, 060-070 

l'L\INTirF iStc I’ATiTx lo Suit 
and clioico of forum, 173 
unncciisary laaut, 130 
V alidily of decree held by luin, 070ii 
aililcr hits, 102 
bonamidar, 610-518 
claiming too much, GSO 
c’ection by, GlOn, G18» 
m doubt as to proper defendant, 532 
joinder as, 611-623 , and see JoirroLK 
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■ n aUo Ilf ntlKii luUniUJ, 033 0(1 

minur at tirao of foriucr lutt. 093 

m M\>nlu(t of. anj costa, 313. 2I3n 

oufjoindcr aiij nnniuinilcr of. Oil, Olo 

not bounj to to liat'o |>ri>|irr |vtrlf sdilcJ, OOo 

obtaining Icaro to omit (o <uc. 099 

vmuaion of fv\tt of claim by, o73-C93 

ojilion of. m compca^Uon »uita, I,] 

i<r-r>on rtfoiing to join la, Ofion 

qucatioQ trho is (ho right, Sf7 

IWcirrr cf in.«ohTtit'a estate, OIS 

rrliniuuhmcot of mrt of claim b^, 373'Ui3 

aubaiilutioa or aifuiUoa of. by Court, 313 

>uiV iQ namo of -tnrony, Sn 

saluation of suit br. Out atira^a coiirtusuo, ^1 

vho may bo joiuctJ an, 31 1 

zcmimlar, 515 

who ought to auo in ciifTcreiit Comu, ani junulcr, 15^ 
neither a<lmiito*i nur luuiiJ, <lccrro baaed on, 103n 


cvrtiticato of grounilj for roricw, 13i>$ 
compromiae. o31r, 1075. lOiO 
eosU, 215, 3l5n 
remuneration from client, 315 


j6‘ino,'H9-<‘3o 

apficarance, ajuibcalioo or act b^, for farl^’, 039 
appcorlni;; in iKraoo, 030 


nhcji PACiiipt from nrnat, 100 

linblu for cosU In suit b^ niinur, 1139 
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INU33X. 


1’IIK'5[DKNCY Small C.iuso Court, ami saving cIausc, (>3, 04 

nob affected by Sect. 2. .01 
toirns, and insohency law, 22 


jurisdiction, 07n, III, 470* 


PKIIVIOUS (Iccuions, J, 0 
hiatory of law, 4 
legislation, 1-J, 6, 7 
state o( la%\, 2 

PRICU, deficiency of, 9Sti, 0S7 
interest on, 937 


u ,I9d 


PRIES 1’, ofiiciating, interest of, SCO, 3(i0n 
PRINCIPAL and agent, rmt for account bctvrcen, SS7 


PRIOR mortgage, sale subject to, I1C9 
mortgagee and suit, llC 2 >Jlbl 
PRIORIl Y and slay of suit (Sect 10), 97 
PRISON, service on defendant in, 035 
PRIVACY, nglit of, and suit, Sd 

PRIV ME right clainicd in comiuou, and rc*jiuJ>cala, 109, ] IC 
PRIVILEGE and scaling up portions of documents, 791 
exemption from arrest, fee ExLsii^iO'r 

personal appearance, ffc AJ'^^\ltA^cs 
in interrogatories, 785 
PRIVlfY to party, J2<, 124n, i2J 
PRIVY COUNCIL and attention to forio, 13n 
and essential justice of cose. 15n 
appeal to, and costs, 213, 21 1 
aaiuo of suit, 34 


when set aside, 88 
pjocteJing whether a suit, JOO 
proceedings, 25, C9a 

and suits, 44 

order in, and dccice, 44 


of, III 


47011 



iN*m:v 




f n»vFDi cj:--- 

t ■f tzj^T^x-v^ pe^’<.\W^-r♦ 4 >1-* «» 

*-ytr^r I tv t.ii al r^.'cjts I 
5>5,<T-tieC*.STtH. t 

n cift cS n’.ul to t*lp w rr<\n*J ttia 

J*irriti' •» <f lo Cvj!(«rt<^, 5iN 

Ir*- '3U-'3 cf jortiim*- 
M*-Us Jif • Cotat, S'* 
t“»in- ■'saj civ^vrs Su 

*n.i A JjsiBjlfatwo. S » 
lUrt *Ci<l I’rfVT-sjp r* v.it«. 2~-5'V 
tni5*-rfjil poiirr to nt IC^, t”» 
ritwrr c', 13. I* 
cct r( rvW», J3 

of f-ircizn Court, »m .cvUnt^ in. I VI 
vraili Ci.'af Court. tO, <*i 
niV» of, AT ) rcln.*«ljonc'f M* Uw.oUt* 

I’lVOChKUIN'i'' rm’f or "ioffHrl 10 to ir^tn4l,.^'l 

hrU DOi lo fir "iwU, lOo J0» 

}Q i'cut 3Q>t a4miautr4tno. ili&tinfUi.-<lM\l, Si'Sn 
mi'ootlitieou* not tUitA, 43 

^«rw^lIl^r for 4'U t'>*» 

PUOCLii for rsfcuiion, 

scrrjwof, U'0, 13*0 

PP.OCEaSt \l* orsJrr •uti tl:croo oo iKcritr. H 
nsbi-s onit r);hU of furiu-', ii 

ri'OCL VNLSTION >a avuchmcot of tumuioAl'U }<r''*iv-rti 
inticlirct^r of occupied propMtj, P33,03| 
of ro (slo of tminoiiabto proprrtr. I<HC 
safr b> publ'Q auction, 

»U cUulQtv portioaof, ‘V7!)» 

(Jcficti jn, yJOj* 

tlucrcpanl from ccttidcftU, O'Dii 
MAivcr of mu statcmctit in. 'tMV 
iniODCCf IftV of ijocuitienti, OnJcr .\l»I . fkW-sl,* 

, an>li.tr«^tt>(}tou )l^^lUl(tll>ll, Mill 
«( ilocumcnt\ and Ji-cotrrj oml tai|N.rtion, “M-?')'} 

in pfcjurntlon of {vorimialinn i\| *^1.', n7H 
fKiui'r to nukoonkr for, Sot 
feumtnotu to ntfmiw. tvSt. .'Ci 
PKOn f S!, 'ittactim-'ot of, by attrtchnwHf of i»r<>jn StK 
3ue toimprovemcnti, 33,31 
m pro cmption, 880 

of iminox'ablo firojxrtj', aHtJ c»»»p of nction, ftfti 
PBOJinilTlOX not lo bo pniunuB, !'», J'»« 

I’JlOUXil Y Jn jiUiiit, 700, 703«7i7» 
in plcaJm^s, 07J 

^•ROOP of refusal to lako oikIoju-p, 81 In 
^ sulwlitation of iiwcBlation for, |i»3» 

'«ant of, m tovtoir, 1371 

PIlUPHRl'Y (ancealral), Uabilily of, U% i v uitlim, 
defiiieil, W. et 

JinmovcftUo,anil I'lnco of sulisir, IflH 

iocoriiorial in ttiliUinriifk, Q1 
aitashiiii lit of, (8)Q (ITM 

uitifliaft' iif vaV', itiiU 
ifii un II[K>II n f-t tmfi. {Of/ 

f'lf ])u*»(witift Kml imaiiH jifiiiiti, M*tl 

1 1 eovt r>, ftwl \<\t rU 9( aUnn, Him* Mil 
<Jf IUii-<i, if} 

liclUiry uf, iOti, !(M4 
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INDIA'. 


PIlOPDIirY— conf.rtwJ 

iinmovc ibl< , doRcription in pUmi. b't * 
diaposstwsioii of, 10 lU 
execution by Collector, 327> i 1] 
m di/Itrcnt juruJiction/f, 107 
inatoncc^ of, ICO 

joinder m suit for rccot cry of, G21-IJ I 
jurisdiction rcj^arding, ICJ 
meaning ot auit tor rcco\cry ot, <»27 
occu pied bv tcnint, ilcUi cry of, 0 { f 
re sale of, 1002 
sale of, 00(1 

netting Asidosalo of, 1010 
nuib for, and Letters Patcut, IGO 
money charged on. 1 0] n 
suits deemed to bo for, ll<0, lid 
title deeds of, 1C2, ICln 


■ . ■ , ^ , Oil 

share in. 015 

ilccrco for ileliTcry of, }i07 
deemed to follotr tlio iicrson, ir7 
defined, 3 i. 01 
dclircry of, in sale, 001 
growing crops, 67, 01 
instances of, OOln 
Hale of. 09MOIO 
specific, ind execution, 025' 020 
suit for, is not suit for rccoxcry of mouiy, 710 
under dutraml or attacbmenl, rerovery of, ) 'Vs 
of third p icty, seizure of, <i0|» 

1‘UObECirriON, order directing, .'Uw 
PIlOTECrriNQ order in execution i»rocce<bi»gs, ‘mO, ‘h»7 
PPOlESr against jurisdiction, 70 
PROVINCE, sctMco of suininons in other, 203 « 

PROVINCIALSmall Cause Courls, andsavinc^ clause, fi2, 03 

PUBLIC matters, suits relating to, 355-370 
morality and imjilicd bar, 8S 
iiffioer, 58 

and public servant m Penal Cmlo, VS 

If 1 


PUBLICATION of sale proclamation, 0S3 
PUISNE mortgagee, and suit, 1162 
PUNISHMENT of crime, suit for enfoicing, 15 ( 
PURCHASE on bohaU of another, 322-327 
PURCHASER at sale and imvitv 124w 


in execution, what acquired b\ 315, 3I(> 
not implicated in fraud in oale, 250« 
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ol Un ). «n>i Uirr «« n I rr { { « 

Utf, 2*>^>» 

pot<ciit«(on o(, amUiiniUtion 
unaW<* to ftVUin po<*c\*ion l«)2~n 

rtilJCIf ISE MOJSBr. «{<^{o«ti«n of 'p«»t*»n |*iv « m{ (« n Miit, 21“ 
parmcnlof, in t'ft' ^nijitian. 

^15)11 to rrarjn* h«<-lc *H}n 

I'UJID VWMUN U.l... <in I arrcit.3sS 

ilisroxrn **f "'»•> 

su}jAtitut<<} Mrvtcc. (L*i2n 

rxcmt'UontroRi (>crl^>natAp{)CA^an(^, t8t> 
wnana of, onf^nn^. ZbS 

pnTVl h' I bn;i. j urvhaw of. anilrejwpvnl*lmj>,2fi0 


Qt7f'>f /O.Y aming iijriaf utjon. J3lt, Jl(l 
)iivoi\cil in null, ’05, 

makrul. ability to aiu«cr, autl apjaarADco. ~ t% 
intxml. of Uw an<lfaet, and second ftp(ica), 4I2> 
of (act, <lctermiMttonof. (3.^ 

whcndccidi'd by commiutoncr to examtno accounts, lO'tti 
of Uw, tot~fS4 

and effect of sale ccrtiffcAlo, 403» , 

dccuion of, on a]ii>cal from remAnd, 400n 
on, <B<! rt'jtciiMlat }(9 
III appeal to tlio I^iry Council, 43^IS0 
vT fact, M be II same may bo aUted m form of luue, bdO 
to U <1< ternmed l>y Court executing derrre, S30 


ll llYAT, suit against, to set aside poffaH', and r>»)udirufo, 131 
Ji 1 f YATf land, and aavsaameut of fucaoo profits, $74 
// 1/ j'.jrjf'.f/?/ Uauroin Madras, and jwtiljon, 2S3 
/l.iJ, impartible, and assets, 2"> 

JIAJ AH, and excnipUon from personal appearance, JJW 

Jt iT£ i>J a»d to 11 h» Privy CoudcjI, i3 15 

of interest, 204 

on costs, 207 

KK ADMISSION of appeal disinismil for default, 12S5 
of Tcmatidcd suit, 1200 

ItiSASOKS, adoption of, m appeal, (316 
cogent, for estcading tttao, 1337 
for a Rading, etafciacat of, an<l appeal, ffO 

admission 0! ftddittonai ovkIcdco, record of, 1306 
graoting application for roMCtr, JS75 

refusing ocrtificalo for lease to appeal to tbol'niy Council, i33'» 
rejecting memorandum of appeal, statemout of, 1203 
transfer or withdrawal of suit, reewd of, 190 
given by Judge, niil’ionty of, 11 
meaning of, t3i(i 

record of, by Judge, under LcUcca Paieut, 3313 

in judgment of Apjicllato Court, 331}, I'MJ, JJlU 
statement of, and costs not following CTont, 307, 211 
by Judge, and appeal, 1316, 3310 
m Bill, and constroction, 8 
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JNDKX. 


UKCElVi^l', aMd mcumbraui-crs, 123Sii 
ami ^lofussil Court of SmaU Causes* 
mortgage, 1231 

appointment of (0. XU), IbJ, IGb/i, 1215>]J3S 
a patty, I'ilGn 

l>cmling api>colto tho I'risy Council, 1312 

dotincJ, 1210 


by subordinato Judge, l22on 

ItEC’iTAL in bond, prifnCfacic uvidcnco of risidcncc, IT In 

3T, rm 

J.,— « , 1 .. ,117. US 


ui ludgmeut of Appcllalo Court, 1311, 1313, Mlb 
person excfuucd from by orjer, remedy 427 


IIECOUPJIENT lUaf inguislicd from set-off aud paj incnt, 740 
UECO’ 


buit for, 024 

money in restitution, 4D0 

suit fur, meaning of. 740 


UEDEAIPTION, disoussal of suit for, effect, I16a 

, 153 


suit and joinder, 11G2 
suit®, bat by, 90, 01 
HEPERENCB (0. XLVl ), 1340-1354 


fullBeiitli, 12, l2n 
JtEl? END of assets, suit for, 340 

of balance of ilepo'^it in apj^teal, 1340 
costs, 212 

under rovcrbcd decree, 5U2 a, 1317 
payment under decree, 60 In 



iNUK\. 




a \I oi Kr ipiVr toappcki totlw Tirty Cs>uocJ, 133y 

v>j I\»rc WtitfraJ »n »usanMirT tartwetlun-, Il'>*>, livl 
TEVJf* J3(-‘ 

• ►r tn»W u <f tru»tc« totuc, 1127 
Iv *cc* { I Krnjor < f »UBin>onj, t.u«, ol7 

cit.'t JwTTc fv r rxccuttoa of liocBtatnU, 930 

rn lonrnw&l «l w^tuble laafftiUJCflf, ’tSO 
rrc».rtiit*‘Uw o{ Urituli loJis^HiO 

UhUMlvU d »uiU, 

UEUI:>T1J \I}, ap^KcBtcK-at o/. «4 ocxt frtooJ di>4{<{iruTni, U3S 
eircuUrj cotHTjatwr, V3I 

}«KCJ.'fTJl.\T10N* AiJ, *aJ tuciicia) !<r»>iwtiaiJr», Jt»i 

nl ap} beat Kin lucnt lortftf, 

vb'cmncDt*. 5 nJ 

m cicratwo. Itoft. 031 

CS{)CIM« o{ aAiiK , V30 

mcmutatvlum c{ appeal, 
m 1« ocrtifieaCr, 1030 
M.-cunt> koaOi 13il 

ISLOl^tllV of granb-Uai rt.'rlc», 1977 

ItKdULAIilTV, prrsutajitiou of, 30 

BE U£.^UESG of an|)cal L; lUe IViry Couuctl. tiO 
enfer/ur, aacfrerww, 1377 

REJECTION’ ©f tjipcaJ, and cJcch.'c, 47-13 

of *pj>bc4»Joo tot rcTMtr, 13o3, 1309, 1372 
to luo %s pauwr. 1320 
inemoracOom of appeal, Ul^, )26( 

plaint, 713-723 

aud ilcrrco, 33, ItMS 

ilhUKHOSoi Claris. 12 

legal, ooodemncil m India, arwl torcignjudgiucut, 130 
o( taadlord and tenaot, aitd r(« jjitcata, 13t 

UbLATORS, iuit ia nassc ol (in Public Cbatitics). 3b3 

BKL£ASK of iiopruoucd debtor, 291, 292 

of auretjr for rcatitutioa tn ap}«al to tbo IVisj Council, 1341 

KELIUF, amendment of pleadings lu to, G^a-COO 
altcroatia c, G13, 7 1 3 

and oiufcr of jurnidiciioa. h2» 
stamp, £Un 
mconsutcat, 7i)S 
anciilarv, dccuKd gcant^, 123 
aad »uso of acliou, 613 
decree, 847, 858 
framo of «uit, 573, UH4-ood 
judgment to apjpenl, 1311 
by ainendrocst of pleading, xiheu given, Cbd 
way of in}UQetiOQ,csscniiaU to gnat, 1107 
claimed, ami cause of action, 98 
construction of deerco as to, by orders, 155 
lUscrctioa to grant proventivo or protective, 1229 
error lo grant of, C8« 
grant of, by deem) lO appeal, J31S'}320 
granted on principle f uto iiiarf, 1223 
identity of, and fia poidcn^, 95, 97, 99 

not materia! for rra judte^a, 9'> 
jurisdiction to grant, and firyendeM, 99 
leave to omit, 1>02 
not osLed by appellant. 12G3 

MptessSy graated, am! ret ywficufir, lOU 
deemed refused, 1S3 
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UUl’UlisV.NrAllN K a»tlc&cculton(i>cc1 4“), 25S, «&*>, 
and n* 120 

c«]>a£ily, suit in, and pUint, CUT, 7U8, 711 
m execution, drlincd, 2S7 
irgal, an 1 a&vcta, 2i>3 
cokU, 209 

notuxj to allow cauMiaganut execution, 917, 918 
auit inJormA pau^/iru, IIM 


rnfurcciscnt uf decree against, 27&-2SJ 

execution against, on death of debtor before satKfacliou, 272'-27S 
of deceased iiartner, and suit bv or against firni, 1120 
(urty and turndiclion, 18S 
judgment debtor, bU 
[daiotilf and restoration of suit, 75t 
sued as such, ami sot off, <43 
suit, 302.303, 333, 345 
as, 709, 709 

by or against {0. XXXt ). 1127, 1123 
ItL .S M,K on default b^ iiurchaser, 999, lOOO 

loss on, lOOO 

ItFS Jl/fJ/Cin. 99, 133 

in I carcatora ossadiog ubolo util, 133 

eosU of witness m dfagutrato’s Court, 133 
dato of dccuiofl, 103 


. ,135 

matter in iMue, 111-118 

a question of fact, 112 
ilctcrtamaiion of question, 112 
findings which operate ns, flS 
fcadinffpctncip/cs, tl3 
substantially, 112 
test of identity of suits, 117 
minor properly represooted, 1 139 
nominal party, 120n 
opinion incidentally expressed. 119 
orders in execution procccdiu^, 107ff, 154 
ledcmptionsuit, 09^2 
rclmquislimcnt of put of claim, 57C 
suit 105-109 

and execution proceedings, 106, 107, lOS 
finding of Criminal Court, 105 
identity of suit, 105 
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'INDliX. 


llbS JUDICATA—conUuucd, 

erruuc.uu3 dccibiOD on, uut oix.u lo iomsiuu, 171 
cxplanationi, ancillary tclici, 123 

apjKalablo dcctsiou, 139 
apuhcabdity of E^iplanation IV , 122 
VI., 130 

llLiiaiatilars, 128 
CO defcntlanta, 128, 129 
couvpclcnt lutisdicUon, 13&-1 12 
compromises, I4G 


,113 

ou unncces^O 1 17 
fonuir hearing an*! tlcci:»ioii, 1 12 
Hindu nidoxv, 120- 12S 
!iow bar coustitutcd, II8 
identity of causo of action, 121 
parties, 124 

luimatcnal matter, and olUer dirlii, 119 
joint and SOI cral liability, 130 
contractor, 129, 120 
uroDgdocis, 129, 120 
lantaian, 131 
lessor ond lessee, 133 
luamtcnanco suits, 147 


minor, 132 
mortgagor, 133 
of rufc, 99, 118-lSO 
ommton to grant relief, 123 
partition, 129, IJl 
persons not party to suit, 124 

clasbcs of same, 124 

point not raued, 121 
presumption as to jurisdiction, 141 


shcbait, 132 

sou m joint Hindu family, 130, 131 
suits m (liSeicnt capacities, 129 
uncertain allegation, 1 19 
withdrawal of former suit, 145 „ , 

foreign judgments, 100, lOI, 147—154 , and see FobeiQ*^ Judomenis 
generally, 99-104 

cScct of, on cause of action, 102 
Cuglish doctriuo of, 101 
in former Codes, 102 
on what ploa ba'^cd, 103 
test of, 102 

identity of rcUef not material to, 98 
independent existence of principle, 20 
leading principles, 113 
matter of substance, 118 
meaning of “ Coiut” in Sect 11. 104 
“ former suit,” 99 
‘‘ try,” 104 

not afTccted by mistake of law, 109 
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/.Z.’* JL Die ir I -<on/,,.u<J 

iiu( n^ttictcU to iMuca if fad, lu t 

< IX ration t f rule. Ill 

»«le« f (Vet II), 'lO, lliO 

Vtt. 11, >li'tini;iiislnxl (mill Vet. 47 155 

wlif n 1 lajnt rrjoeUj for default ol •p|<ewaiKc in ^IamUtllat'• Couit, 7J3 
rcliif dremoil trfuKxl, IS3 
wlictlicr rule aj'i licable to appeals, Ittl 
HLftCIii^IOX of spi-cial Icatc to apn-%1, 43J 


* ■ ,«1 
Insohcnt Act, I « « 
plaiat, C3 j, G'J7 

serTicc of summons, l>ll, Cl^ t>l:i 
at more places than oiu', ITS 
clianso of, iv^odin;; suit, 7S 
coaicmplaUHl b> Lettm Patent, ITS 
distin^uhcd from *' ducUin^,** 175 
lucanms of, in accurity foe cuats, lUS5 
term, 175-179 

of di fc miaul, and jurudictiuo. 15d 

place of sum^. PTS. 17^1711 
out of UrituU ludu, and %curit> for eost«, lt)S4 
jariod of, 178 
tciai>orary, 178, 179 

and place of sum;, 172 
To’uuUry, 172, 170 
vhcii DO iKrmaucQt, 178 
llLalSTANCE to execution, 310 

to posscasioa of unctotcablc vt<>l<tty, K35-1010 
UESTITUTIOK. 497-003 

of conjugal rigbU, decree for. OdO-'iSO 
on rofcr&al or r&rianee of decree, 175-5U3 
order for, and apjical, 48 

occurit), 922 
aceuril) (or, 503 

and apjKal, 1272, 1273 
llLJjlUU MIOX of appeal, 12S5-1283 
of Buit (after dumii»al), 753 
IttriEXllOX of jurisdiction, 97 

UETIUtMEN r of next friend. 1141 
■al lA vaA, 41.45 

UE IRANSFEIV of suit, opiKol, or proceeding, 193 
UEIURN of doemnenta (0. XIII ), 805-313 
of plaint, for amendment, 021 

u hen Suit lu urong Court, 713-715 
porclioso money, 1027-1029 
REVENUE Vets, and bar of cognizance, 80 
Court, 27 

and Code, 01, 02 
dcHncd, G1 
jurisdiction of, 73 
no suit on rent dccico of, 93 
ollictr, jurisdiction of, 99 
REVENUE PAYING land, and partition, 888 
REVERSAL of decree, and recovery of amount rceoi cred, 9 1 
/e^titutioa on, 493-503 

REVERSIONER, and Hindu widow, and m jarficnfa, 12&-128 
REVERSIONERS, suit by, and joinder, C12 
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INDEX. 


HEVIEW, t>(jO-SbJ 


e, 8J8 

signed and dated judgment, SCU 
•vpjdication for, SOI 

and lran**fcr of suit, li)3 

liy minor not projicrly rcprci>ctiU.d, 1 130 

m COAO of consent decree, 281 


e, ... ,440, 1357 

review, n78 
'0 XLVII ), 135J-137y 
{Pirt VIII ), 457-li>d 

UUVlblON, 805 


(PaitVni), 137^80 
submission (or, 1352 

iUGUr, in comiaon, and res judKata, 100, 130 
meaning of term ui ^ct 2 35 
of a CIV d nature, 34, 85 
appeal, how piren, 29 
the parties, 39-42 


III lEb, religious, right depending on quostion as to, 03 
suiU relating to, 05, 86 


HULLS (Part X), 483-18S 
dctincd. 35 

of proccdiiri, in delegation of execution to Colletlor, 3-8 
nature of, 14 
decision on Engliali, 13 


SALARY anil aUathmilil, 203, 204, 203, 206. 301. 302, 015. 046 
suit lor, and jutisdictiou. 189n 
SALE, adjournment or stoppage of, 985, 986 
amenduicnt of decree after, 862n 
and decree amended after, 861 
defaulting purchaser, OSC 
disputed debt, 9S3 
express uarrantv, S20n 
incumbrances. 982 
liuiadiction, 169, ITOa 
land outside jurisdiction, 897 



1NI>K\. 


IfiOl 


*S M — rvulititmi 
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(0 VIII ). and aHicriainid butit. 71d 

lieu for cuita, 745, 745u 
unliquidated damages. 740, 741 
by ugoQt. 889 

ci^ecutor or admiiustrator, 713 
dufi.ndaut*a |iosition m claimiug, 7J8 
dcnnid. 7JU 
di3aUowaQi.i. uf, 739» 
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, counter claim. 737 
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SUB&ISliNG decree, meaning of, 3i9rt 

SUBSTANCE of issues to bo regarded, 680n 
point of, 733 

SUBSTl I UTED sers ico of aummons, C50-G33 


of assignees pendtntt hit, 336, u36» 
beneficiaries as x>Iamtifls, 1 (27, 1 12b 
letter for summons, 659 
plaiiitilt by Court, 546, 649 

SUCCESSION by heirship and representation, 275 

451 
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as rcprcbcntatuc, 708, 709 
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conduct of, 670 

construction of term, 19t> 
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identity of, 106 • 
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instituted in Court without jurisdiction, 74 
institution of, 2O0--202 
interest after, 204-206 
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matters for determination in, 71 


not defined, 43 
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questions involved in, 565-567 
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restoration of, 763 
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valuation of, 80, 81 
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buit by mcinbcra of, against larnaian, C00« 
TATCII \N coniiuuiutj , suit on beliolf of, 303a 
taxation of costs bj dusscntmg trustee, JOOn 

rEClINICAL objections, 14, TOO 

as to juriadictiuii, 171 
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TECUNICALIIY and execution proceedings, 4C4n 
avoidanco of, 13 

TEMP. . 


temporary injunctions (0 XXXIX.), 1I95--12U 
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procedure in, 25, 25n 


3, 79C» 

bow counted when decree confirmed on api«;al, 859 
priority in, and stay of suit (Sect 10), 97 ' 


on, 73rt 

incidentally questioned, and suit for land, lG3n 
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'IKUSr, charitable, and Tn^'Iish Equity, 370ff 
oxprc<is and constrnctire, 371 
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piiblio ancl private, 370, 371 
whether public, 370» 
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distintpiiAhcd from tmsteo of conitriictivc tru‘tt, 371 


■ • \\\l .1128 

to r< mo^ e, when brought, 373n 


UMPIRE in arbitration, 140(1 
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